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Mr·. Chairman and Members of the Committee: 

Thank you for affording me the opportunity to appear 

before you today on behalf of the Administration to discuss 

the impact of the Supreme Court's decision in INS v. Chadha, 

103 s. Ct. 2764 (1983), on the administrative process, parti

cularly in light of the several across-the-board "regulatory 

reform" proposals that have .been introduced in Congress or 

discussed since the Chadha decision was handed down on June 23, 

1983. 

To begin, I would like to note that in many ways the. 

impact of the Chadha case has been considerably less draconian 

than was predicted by many commentators both prior to and 

after the Court's decision. Chadha has not resulted in a 

dramatic shift of power away from Congress and toward the 

President; nor has Congress acted precipitously to eliminate 

or circumscribe delegations of authority to the Executive 

Branch. Rather, both Congress and the Executive Branch have 

for the most part worked together in a reasoned and deliberate 

fashion to assess the long-range effect of the Chadha decision, 

and to determine whether changes should be made to accommodate 

the legitimate.concerns of the three Branches that share 

power in our form of government. The hearings being held by 

this Committee are a prime example of this effort, and I am 

pleased to be able to participate in this thoughtful and 

responsible process. 



More than anything else, Chadha provides a unique opportunity 

for a badly.needed reexamination of the allocation of governmental 

power and accountability in this country. Now that the Supreme 

Court has definitively disposed of the constitutional "cloud" 

created by use of the legislative veto device as a means of 

retaining Legislative Branch control over Executive discretion, 

we can address jointly many of the diff icQlt concerns that 

encouraged resort to the legislative veto device. Before 

Chadha, that debate was, to a large degree, obscured by 

constitutional considerations. With that debate behind 

us, I believe our two Branches can focus on what those under

lying concerns are, and whether there are steps that should 

be taken to improve the efficiency and public accountability 

of the federal government, consistent with the "single, 

finely wrought and exhaustively considered, procedure for 

making laws that is embodied in the Constitution." INS v. 

Chadha, 103 s. Ct. at 2784. 

Much of the current discussion of possible legislative 

steps to be taken post-Chadha has focused on oversight and 

control over the rulemaking authority of federal agencies 

that engage in substantial administrative and regulatory 

activities. The subject of regulatory reform is, of course, 

not new, and the Department of Justice has commented in the 
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past on a number of such proposals. !/ I can fully appreciate, 

however, why regulatory reform has a new impetus in the wake 

of Chadha. While there is no constitutional basis for distin-

guishing between rulemaking by federal agencies and other 

actions by those agencies taken pursuant to delegated authority, 

rulemaking is perceived as a form of "lawmaking" more often 

than most other methods by which the Execu~ive implements 

laws. This perception is particularly prevalent if the 

standards in a statute governing the exercise of rule-making · 

authority are broad and open-ended. The task the agency must 

perform is to fill the interstices left by Congress when 

it passed the statutory scheme -- a task that in many cases 

requires the agency to make its best guess as to what Congress 

intended to be done. Such a system understandably will 

sometimes provoke considerable controversy over whether the 

agency has reached the correct conclusions regarding legislative 

intent. 

Perhaps even more importantly, the concern with regulatory 

reform stems from a sense that the federal agencies may be 

"out of control," exercising considerable authority over the 

lives of individuals and the conduct of business, without 

1/ See Statement of Jonathan c. Rose, Assistant Attorney 
General, Office of Legal Policy, Before the Committee on 
the Judiciary, Subcommittee on Administrative Practice and 
Procedure, United States Senate, Concerning s. 1080, the 
Regulatory Reform Act (Sep. 21, 1983); Statement of Theodore B. 
Olson, Assistant Attorney General, Office of Legal Counsel, 
Before the Committee on Rules, Subcommittee on Rules, united 
States House of Representatives, Concerning the Legislative 
veto and Congressional Review of Agency Rules (Oct. 7, lq81). 
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being accountable for how such authority is exercised. ~/ 

This is a concern that this Administration shares, particu-

larly with respect to the accountability of the independent 

regulatory agencies and commissions -- the "fourth branch" of 

Government that exists largely outside the day-to-day control 

of either the President or Congress. I would like to begin, 

therefore, by addressing some issues related to the President's 

control over "independent" regulatory agencies within the 

Executive Branch. I will then discuss briefly some of the 

concerns raised by various proposals for enhancing congressional 

control over those agencies. 

Presidential Control over Independent Regulator~ Agencies 

An issue that the Court's decision in Chadha and its 

summary affirmances in the FTC "used car rule" and FERC 

cases 2/ has highlighted is the need for oversight and control 

over the regulatory authority exercised by the so-called 

"independent" agencies and commissions. As stated by former 

Deputy Attorney General Schmults before a subcommittee of the 

House Committee on the Judiciary on July 18, 1983, "[T]he 

legislative veto decisions mark an appropriate point in our 

2/ See Sierra Club v. Costle, 657 F.2d 298, 405-06 (D.C. Cir. 
l981-) .-

3/ Process Gas Consumers Corp. v. Consumers Energy Council of 
America, 103 s. Ct. 3556 {1983). 
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history for serious nation of t wisdom of the creation 

of this 'fourth branch of the Government •••• 1 " !/ 

Central to the Court's analysis in Chadha is the well-

founded proposition that the Constitution recognizes only 

three Branches of Government -- Legislative, Executive, and 

Judicial -- and that the respective spheres of power of those 

three Branches are identifiable and distinct: 

Although not 'hermetically' sealed from one 

another, the powers delegated to the three 

Branches are functionally identifiable. 

When any Branch acts, it is presumptively 

exercising the power the Constitution 

has delegated to it. When the Executive 

acts, it presumptively acts in an executive 

or administrative capacity as defined in 

Art. II. And when ••• Congress purports 

to act, it is presumptively acting within 

its assigned sphere. 

103 s. Ct. at 2784 (citations omitted). As the Court recognized 

in Chadha, the fundamental thrust of the tripartite scheme 

designed by the Framers was to ensure that each Branch fulfilled 

the functions for which it is best suited, and that each Branch 

is accountable for performance of those functions. And, the 

!/ Statement of Edward C. Schmults, Deputy Attorney General, 
Before the Subcommittee on Administrative Law and Governmental 
Relations of the House Committee on the Judiciary Concerning 
Legislative Veto, at 5 (July 19, 1983), quoting Process Gas 
Consumers Group v. Consumers Energy Council of America, 
103 s. Ct. at 3558 (White, J., dissenting). 
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Supreme Court reminded us t t division powers among 

t Branches was to assure 

as nearly as possib , t each 

of government would confine itself to its 

original responsibilityQ hydraulic 

pressure inherent within the 

separate branches to exceed outer 

1 ts of i r, even aceompl 

desirable objectives, must be resisted. 

It is difficult to reconcile this constitutional scheme 

with the reality of regulation by the mixed assortment of 

commissions, agencies, government or quasi-government corpora

tions, authorities, institutions, and boards generally 

to as "independent" regulatory agencies. Histori ly, the 

premise underlying creation of such "independent" agencies 

has been that some forms of regulation (primarily adjudication 

and investigation) should be entrusted to nonpart "experts 11 

whose decisions are free from "political" supervision by the 

President. H. Bruff, "Presidential Power and in ive 

Rulemaking," 88 Yale L.J. 451, 480 ( 1979). Whatever its 

original validity, however, that premise now seems questionable. 

Today, Executive Branch agencies that cannot be racterized 

as "independent" engage in rulemaking in a functionally 

indistinguishable fashion from the so-called "independents," 
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and many of the responsibilities and functions of the independent 

agencies overlap considerably with responsibilities and 

functions placed by Congress in other Executive Branch agencies. 

In fact, in the recent past Congress has seen fit to transfer 

to Executive Branch agencies some functions performed by 

these "independent" agencies. For example, in 1978 Congress 

transferred a number of functions exercised by the Civil 

Aeronautics Board with respect to interstate and overseas air 

transportation to the Department of Transportation and the 

Department of Justice. Pub. L. No. 95-504, § 40(a), 92 Stat. 

1744, 49 u.s.c. s 1551. 

By and large, those independent agencies are not cohesive, 

centrally managed, or, most important from a constitutional 

standpoint, accountable in any effective way to the Congress 

or the President, those organs of Government to whom the 

Founders gave exclusive power to make and to execute the 

laws. In the wake of Chadha, it is appropriate to reexamine 

whether responsibility for administrative and regulatory 

execution and enforcement of our laws should be vested in 

governmental entities that are not accountable to our elected 

President. Alexander Hamilton explained in The Federalist 

No. 70 why he opposed diffusing the executive power in the 

hands of largely unaccountable individuals, in words that are 

equally applicable to our system of unaccountable commissions 

and agencies: 
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The plurality of the Executive tends to 

deprive the people of the two greatest 

securities they can have for the faithful 

exercise of any delegated power, first, the 

restraints of public opinion, which lose 

their efficacy as well on account of the 

division of the censure attendant on bad 

measures among a number, as on account of 

the uncertainty on whom it ought to fall: 

and secondly, the opportunity of discovering 

with facility and clearness the misconduct 

of the persons they trust, in order either 

to their removal from office, or to their 

actual punishment in cases which admit of it. 

We believe that some of the energy being expended in seeking 

alternatives to legislative vetoes should be channeled into 

efforts to return lawmaking and lawexecuting authority to the 

political branches of the Government, as intended so clearly 

by the Framers of the Constitution. As a beneficial byproduct, 

this process might well expose governmental authority that is 

not only lodged improperly in various politically unaccountable 

agencies, but is not even the proper business of the federal 

government. The primary objective, however, should be to 

reaffirm that, in our system, governmental power must be allo

cated in a manner that allows for direct political accountability 

in the spheres of lawmaking and lawexecuting. 
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Several of the regulatory reform bills or proposals that 

have been advanced in the wake of Chadha would enhance, to a 

greater or lesser extent, the accountability of the independent 

agencies to the Executive Branch, at least with respect to 

the rulemaking functions of those agencies. Both s. 1080 and 

H.R. 3939, for example, would include independent agencies and 

commissions within the definition of "agency" for the purposes 

of those bills. Since those bills would give the President the 

authority to establish procedures for agency compliance with 

the detailed provisions requiring a regulatory analysis for 

every "major rule," the authority to monitor, review, and 

ensure agency implementation of such procedures, and the 

authority to designate "major rules," the President would 

have a measure of control over rulemaking by the independent 

agencies. The Administrative Conference of the United States, 

which has given much thought to this issue, has discussed the 

alternative of creating a "super-agency" within the Executive 

Branch that would be responsible for review of the rules of 

all agencies, and that would provide a single agency as a 

focus for oversight of agency rulemaking. I would note that, 

to a certain extent, this "super-agency" concept already 

exists in the Office of Management and Budget, under Executive 

Order 12291, although that Executive Order does not require 

compliance by independent agencies and commissions. 
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I do not mean to suggest that the Administration endorses 

any of the particular proposals that would provide for increased 

Executive Branch control over the rulemaking of these so-called 

independent agencies. Nonetheless, I believe the time has 

come to give very serious consideration to the problems of 

unaccountability of the independent agencies, which, after 

all, execute the law and therefore functionally belong as a 

part of the Executive Branch, and to come up with reasonable, 

and reasoned, solutions. 

Congressional Review of Rulemaking 

I would also like to make some general observations about 

the question of enhancing congressional review of federal 

agencies' rulemaking in the aftermath of Chadha. Christopher 

DeMuth, the Administrator for Information and Regulatory 

Affairs of the Off ice of Management and Rudget, has recently 

succinctly identified the relevant question: "Should the 

President and Congress agree, through legislation, to procedures 

that would approximate the defunct legislative vetoes over 

some or all agency rules, while avoiding their constitutional 

pitfalls?" 2,/ The Administration has serious concerns about 

the viability of some of the provisions of H.R. 3939 and 

s. 1080. My observations here are general, and I will not 

~/ Statement of Christopher DeMuth, Administrator for Information 
and Regulatory Affairs, Office of Management and Rudget, Before 
the Subcommittee on Administrative Practice and Procedure of 
the Committee on the Judiciary, United States Senate, on Legis
lative Veto (Feb. 8, 1984). 

- 10 -



attempt to address each and every facet of the pending regulatory 

reform proposals. 

First, I would like to highlight what I believe to be 

the fundamental problem that is not addressed by any of the 

various proposals to give Congress a "second shot" at reviewing 

agency rules through a joint resolution of approval or disappro-

val mechanism. While for the most part these mechanisms would 

satisfy minimal constitutional requirements for legislation, ~/ 

they fail to ameliorate the basic difficulty confronting 

agencies that are delegated rulemaking authority, viz., that 

the statutory criteria under which such authority is granted 

are in all too many cases not well-defined, are too broad, 

6/ H.R. 3939 and s. 1080 (as amended by Chairman Grassley's 
amendment no. 2655) would both require congressional approval 
by joint resolution of "major rules" and would authorize 
congressional disapproval by joint resolution of "nonmajor" 
rules. The Department of Justice has consistently taken 
the position that action by joint resolution satisfies the 
bicameralism and presentment requirements of the Constitution, 
because joint resolutions are passed by both Houses and 
presented to the President for signature or veto. ~owever, 
both bills currently provide that one House may speed up the 
effective date of a rule, by acting or failing to act on 
joint resolutions of approval or disapproval prior to expiration 
of the prescribed waiting period. In Chadha, the Supreme 
Court held that such action, taken by one House with "the 
purpose and effect of altering the legal rights, duties and 
relations of persons ••• outside the legislative branch," 
would be "essentially legislative in purpose and effect," 
INS v. Chadha, 103 s. Ct. at 2784, and would therefore 
"require action in conformity with the express procedures of 
the Constitution's prescription for legislative action: 
passage by a majority of both Houses and presentment to the 
President." Id. at 2787. Because these provisions of s. lORO 
and H.R. 393~conform to neither procedure for legislative 
action, they are unconstitutional. 
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and provide only limited guidance to the agencies in the exer

cise of their discretion. I can only echo the words of former 

Assistant Attorney General Rose, in a statement transmitted 

last fall to the Subcommittee on Administrative Practice and 

Procedures of the Senate Judiciary Committee, on the "Bumpers 

Amendment" in s. 1080, which raises many of the same concerns 

that the congressional review provisions of that bill and 

H.R. 3939 raise: 

While we agree that some agencies have 

acted beyond the limits of their authority, 

we believe that the roots of agency activism 

more often lie in the vaguely-defined objec

tives and standards found in many regulatory 

statutes. Of course, general delegations of 

power to administrative agencies are inevitable, 

given the sophistication and complexity of the 

technical areas covered by many regulatory 

statutes and the institutional constraints 

upon the time and resources of Congress. 

However, as the full Senate Judiciary Committee 

acknowledged in its report last Congress on 

s. 1080 ••• , Congress has frequently 

asked the agencies to make the basic, vitally 

important policy choices that, at least in 

theory, are more properly for the legislature 

to make. To the extent that agencies have 
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misread the direction that Congress intended 

them to take, we believe that Congress -- and 

not the courts -- should be responsible for 

articulating regulatory policies. II 

To the extent that statutes give the agencies clear, 

precise guidance as to how, and to what ends, discretion 

should be exercised, all our jobs would be easier. The 

Executive Branch would have a clearer view of its responsibility 

to execute the laws, and therefore would be better able to 

keep administrative agencies politically accountable1 Congress 

would not be faced with agency rulemaking that distorts or 

exceeds what Congress intended in the statute1 and the courts 

would be better able to determine whether particular agency 

action lies within the scope intended by Congress when it 

delegated the authority in question. Most important, this 

process would be more fully in accord with the lawmaking and 

lawexecuting processes envisioned by the Framers of the 

Constitution, processes that were intended to be political 

and subject to democratic controls. 

By contrast, some of the congressional review proposals 

that have been advanced, particularly those that would require 

congressional approval by joint resolution of agency rules, 

7/ Statement of Jonathan c. Rose, Assistant Attorney General, 
Off ice of Legal Policy, Before the Committee on the Judiciary, 
Subcommittee on Administrative Practice and Procedure, United 
States Senate, Concerning s. 1080, The Regulatory Reform Act 
(Sep. 21, 1983) (footnote omitted). 
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would not be wholly compatible with the Framers' view of how 

the Government should work. I do not believe that the Framers 

envisioned a legislative process in which no issues of national 

importance (and therefore worthy of congressional attention) 

could ever be resolved with a reasonable degree of certainty 

because Congress would reserve to itself an opportunity and a 

power to redebate its prior decisions on a continuing basis 

through a veto power over implementing regulations. Rather, 

what the Framers envisioned was that Congress would make laws 

with reasonable specificity, reflecting policy judgments and 

decisions that then would guide the Executive in execution of 

those laws. 

Of course, making the political choices that must be 

made in order to give clear, precise policy guidance to 

administrative agencies is not easy. In the past, the legis

lative veto mechanism has often been rationalized as an 

attractive substitute for making those difficult choices, by 

giving Congress leverage to pull back particular agency 

decisions and take another look, free of Executive Branch 

input or veto. Yet, I think it is relatively clear that the 

legislative veto mechanism, in addition to its constitutional 

infirmities, simply has not been effective in checking agency 

abuses and has in fact subliminally encouraged the passage of 

vague and overly-broad delegations of authority. Although 

there has not been any relevant experience with "regulatory 

veto" mechanisms, such as those in H.R. 3939 and s. 1080, we 
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believe that such mechanisms would be similarly counterproductive 

and would mask, rather than relieve, the fundamental problem 

of clearly articulating public policies in law~ 

In addition, we have serious concerns about the workability 

of the various congressional review mechanisms that have been 

proposed. Most of these proposals impose rigid timetables 

upon Congress and its committees to introduce, debate, report 

upon, and enact literally thousands of resolutions every year. 

The cumulative burden of such paperwork could overwhelm 

committee staffs, and the possibilities for stalemate and delay 

would be virtually endless. Even assuming that Congress could 

always overcome these obstacles and meet its self-imposed 

deadlines, I have serious questions about the quality of 

the decisions that would result from such a process. would 

only two hours of debate, for example, give Congress adequate 

opportunity to explore and evaluate the merits of a complex 

major rule promulgated after years of agency proceedings 

pursuant to a statute, such as the Clear Air Act, that itself 

had been the product of years of congressional deliberation, 

not to mention the procedural deliberative process prescribed 

by the Administrative Procedure Act? 

The Framers understood that, to the extent Congress as 

a body were to become seriously involved in the process of 

reviewing the substance of every detailed, complex, ann 
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elaborate rule, it would likely become hopelessly mired in 

details. Thomas Jefferson wrote nearly two hundred years ago 

that: 

Nothing is so embarrassing nor so 

mischievous, in a great assembly, as the 

details of execution. The smallest trifle 

of that kind occupies as 1ong as the most 

important act of legislation, and takes place 

of everything else. Let any man recollect, 

or look over, the files of Congress; he will 

observe the most important propositions 

hanging over, from week to week, and month 

to month, till the occasions have past them, 

and the thing never done. I have ever viewed 

the executive details as the greatest cause 

of evil to us, because they in fact place us 

as if we had no federal head, by diverting 

the attention of that head from great to 

small subjects • • •• " _!!/ 

Although the actual impact may differ with the various 

proposals that have been advanced, it also seems evident 

that there is considerable potential for injecting massive 

8/ 6 T. Jefferson, The Writings of Thomas Jefferson 228 
(A. Bergh, ed. 1903) (letter to E. Carrington, Aug. 4, 1787). 
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delay, uncertainty, and paperwork into the administrative 

process without any substantial countervailing benefit, and 

for creation of difficult problems of interpretation in 

judicial review of agency rulemaking decisions. 

Finally, I think we have to ask whether the various 

proposed congressional review procedures offer any discernible 

improvement over the process currently available for reviewing 

agency rulernaking. I do not think they do. Under Executive 

Order 12291, the President, through the Office of Management 

and Budget, maintains considerable oversight over the process 

of rulemaking by the nonindependent Executive Branch agencies, 

both to ensure that the agencies scrutinize carefully the 

legal and factual basis for major rules in order that those 

rules maximize social benefits and minimize costs to the 

extent permitted by law, and to ensure a consistent, well

reasoned Administration-wide approach to policies for which 

the Executive Branch is responsible. Once the agency has 

done the regulatory impact analysis required by Executive 

Order 12291 for a major rule and published the rule in the 

Federat Register, Congress has time to inform itself about, 

and legislatively to block, offensive rules, as it has done 

in the past in exceptional cases on an ad hoc basis. 

Perhaps more important, there is a constant, informal 

and ongoing dialogue between every federal agency and Congress. 

That dialogue serves both to inform Congress of the agency's 
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plans and interpretations of its statutory authority, and to 

give the agencies information about congressional concerns 

and views. This process is supplemented by the considerable 

political influence that Congress can bring to bear on the 

agencies, through the authorization and appropriations process 

and through legislative hearings and inquiries. The process 

generally works quite well, although I am sure there are many 

cases in which the Executive Branch could improve the lines 

of informal communication with the various committees of 

Congress, and I would hope that we are trying to do so, 

particularly in the wake of the Chadha decision. 

In sum, let me say that there should be no doubt regarding 

this Administration's concern about excessive and abusive 

agency actions, and about our interest in taking a hard look 

at the need for reform. One area in which both Branches can, 

I believe, successfully focus their attention, is the need to 

gain control over the so-called independent agencies, and to 

make those agencies directly accountable for the choices they 

make in executing and enforcing the law. We look forward to 

working with you to achieve that end. With respect to the 

question of enhanced congressional review of rulemaking, 

however, we would caution against any quick fixes. There 

is no more reason to believe that the proposed regulatory 

vetoes would solve any problems or make the Government work 

better, than to believe that legislative vetoes would be 
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a panacea for overly broad delegations of rulemaking authority. 

Th~t is where we should focus our efforts -- on making the 

hard policy choices required by 1isciplined law-making. The 

regulatory veto proposals would only divert that essential 

~f.fort, and would inevitably complicate, delay, and frustrate 

operation of the lawmaking and lawexecuting process as the 

Pramers envisioned it. 
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THE WHITE HOUSE 

WASHINGTON 

April 24, 1984 

MEMORANDUM FOR DIANNA G. HOLLAND f ;1 
FROM: PETER J. RUSTHOVEN~\.._ 
SUBJECT: Draft Statement by Assistant Attorney 

General Olson on Legislative Vetos and 
the Effect of the INS v. Chadha Decision 

OMB's Legislative Reference Division copied our office on a 
legislative referral memorandum on the above-referenced draft 
statement, which Assistant Attorney General Theodore Olson is 
scheduled to deliver on May 10 to the House Rules Committee. 

Previously, we received a copy of the same statement directly 
from Justice. This was staffed to John Roberts for direct 
response to OMB's Branden Blum, and John advises that he has 
already reviewed the statement and signed-off on it. I share 
John's view that the statement raises no problems on which our 
office need comment. 

No further action by our office is needed, and the statement 
may simply be filed. Thank you. 

cc: John G Roberts, Jr. ~ 
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C01\1ME &INSIGHT 

Legislative Veto verreaction 
By Stuart M. Statler 

Mr. Staller i.1 a member oj 1he Consumer Produce 
Sa_fe11· Commission and ilJ Jonner acting chairman 

He;irings during the bst few weeks by both the 
House Rules Committee and the Senate Judiciary 
Commitlee highlight Congress' ongoing struggle with 
the Supreme Court's landmark action last June that 
struck do"'n the legislative veto as unconstitutional. 
The Federal Trade Commission authorization bill is 
:ibout to corne before the Senate with this critical 
m"tter still unresolved. How should Congress re
'-rond? By not overreacting. 

As a rncJn~ of congres\ional oversight, veto ~uthor~ 
ity by one or both houses was applied to a host of 
governrnent programs and policies--everything from 
the budget ;,rnd clean uir to war powers. arms ~ales. 
and e'en horne rule for the District of Columbia. 1n 
a IL about :'00 legisbtive veto provisions "'ere" ritlen 
into v<.1rious l<.iws. 

Some obvious questions arise: Can the veto provi
~ion bt: removed from u.n; given 1aw without funda
mentally pcnerting the intentions of the legislators~ 
(In other words. would Congress have enacted the 
kgio;;lation anyway .. even wilh ... out the veto?) Are ac
tions previously carried out under the aegis of laws 
tlmtaining such veto provisions now null and void? 
These issues will most likely be decided on an individ
ual.statute-by-statute basis. 

Asses~ment lmperathe 

It is imperative noy,~ however. to assess the very 
nature of congressional oversight in a postveto set-
ting. and to identify ways in which Congress can en
sure its proper oversight role. 

Consider, for example, the business of regulating. 
Cnngrt"s intended that agency rulemaking renect 
careful deliherution upon all the facts presented, with 
due process e\tended to each or !he parties involved. 
But before the Court ruled in 1111migra1ion and Natu
rali:ation Sentce 1" Chadha. the legislative veto occa
sional!) lunded such decisions back into Congress' 
lap. There they fell victim to a tug oi "'ar bet"een 
..... pecial intere.;,,ts plcJding their special c~ses. usual\_: 

behind closed d,oors and with campaign contributions 
hJngrng 1n the ~abnce Likev.is.e. presidential deci~ 
s1nn~ vn::re ~cclmd-£ue~sed _and workeO over bv a fev. 
rn Congress wh0 so~ughi a p1ece of the action ir{ imple
menting policy as well a:- in making it. 

The icg1slat1ve vet0 circumvented the orderly plan 
for makine laws that is outlined in Article l of the 
Const1tuti~n It allcw.ed Congress to block an action 
or the executive branch or an independent a?ency 
regulation "''thout the full pan1c1pation of both 
hou~c~ of Cong:res' and the presidenL 

Loud and Anguished Outer~ 

Th< outcry from Cap1t0l Hill following the Court's 
nnan,IVe ruling was predictably loud and anguished. 
Typical of the early reaction v.as the House ieg:al 
counsel'.s lament that '"It took the Court !8 rnonths to 
screv. up "hat 11 took Congress 50 years to set up." 
Osern1ght. some in Congress sought ways to offset 
"hat the~ perceived as a critical loss of leH:rage in the 
ba!ancrng ~1ct ;.smong the branches of government 
The) prop,;sed quick fi\es that ranged from a consl!
.... ~ ion;..d amendmi:n! re\:t:rsimz the Chadha ruirng to 
the 1r;:;10\ilion of limits on fedi:rnl t;:ourt Juthorit)' to 
h;::..:r L,>e~ involvlnp 1he legitimacy of any such "'<~Io to 

e,,;ch ~rf the 200 ~1 ff ected sr dtutes_ 

Court·'.-- dc,:cisi'l..in spe3ks to the mean~-
cnd\. of cc:-r~~"<\H)r::1! z-1\.e:rc.:ight Conr~t .. ''; .... 

1.1cl ha' none of its abilitv to influence the activ1tv 
of the t>ccutive branch. It n~ed onlv reassert authm: 
it) it a:1,-Jd) has al its disposal. For starters. "hen 
po"1bk Concress should clarifv existinc a~encv 
mandates and' rnake them more ~pecific. lt should 
climin"te contrad1ctor) directives like those that in
struct the Civil Aeronautics Board to reculate and 
promote the U.S. air transport industry. ' 

But most importantly, Congress can also continue 
lo guide the policies and priorities of regulator; bod
ies It has created by: (i) reclaiming some of the exten
sive auth()rity it previously ddcgated to the executive 
hranch, (ii) using rnore effective!) the overnght and 
appropriations process, and-only tf those methods 
'hould prove unsatisfactory-by (iii) forging a viable 
1 \.\.<O~hou!-.e veto procedure that would pass constnu
tiun;.:l muster. 

S!a!utory Action 

Fi"t. Congress could take back bv statute some of 
the S'-'eeping' pov.ers handed over .lo the Office of 
Man;igement and Budget under the Budget and Ac
cuunung Act of i92l Ri£hl nov.. 0\18 h~s the fhJv.er 
to set a budget mark for federal agencies. The Jgen
c1es are legal" required to 'upport this funding level 
in tt!-..limonv before Congress. ret:.ardiess of whether H 
allo"s theoi to fulfill their statut~rv mandates. 

Or Congress could reexamine OM B's autonomou' 
authority to limit the number of employees each ;:igen
C! c-an hire. Mand<.lle:S ¥-ithout minions to minister to 
them ere useless. Such ceilings often defy or frustrate 
Congre~s· own cherished policies and priorities. 

Or Congress could move to recover for itself the 
po-.er exercised by OM B under the Paper..,.ork Re
duction Act. Through this measure. OMB effective!\ 
controls the collection of vital information b} govern
rncnt agencies-even the so-called independents. 

Or Congress could rewrite legislation that no" per
mits an administration in power. through the Depart· 
ment of Justice. to influt:nce federal bv..suits. Such 
statutes confer practical· control over the legal and 
policy positions the government will purGue in littgat
ing such cri Li cal issues as the dumping of toxic v. a">tes. 
broudcasi license renewals, women's ri2hts. "hool 
prayer. affirmative action, busing. and the like. An 
adrninistr<Jtion can decide-Cornrress be damned
"' hat companies. v.hich industri.;:,, and whose P"'-C 
contrihutors will be sued. and which will not. 

Of course, any of the::;e possible rev1!>ions \.\-Ou\d 
rcquirt' lcg:iG!ation subject to presidential veto. But a 
C ongreso; truly concerned about Ihe edir~e of it~ f>0'"-'

er could, by a two-thirds vote, override the pre"den; 
and irnpose its leg1slut1ve will. 

\lore Rig<lrous (hers_ight 

Alternatively. Congress might choose to m.ike 
more o.tens1ve use of the oversight and appropna
twn:-; proces:-. to guide panicular <Jge:ncy deri~ion~ 

For :::'\ample. we could see an rncrea.;;ed nurnfa:r of 
an1::ndments or riders to funding bills. The:i.e Jr~ nm 
ideal ,1.,ubstitutes for !e£is!alion. But riders \1.0uld cre
ate <J problem for a p;esidt:!nt without hne-it~m 1,-eto 
authority. because rejecuon of the enl!fe bill could 
trigger either a pohticall) damaging veto override or a 
c11ppimg funding cutoff for several dep;inmcnts at a 
time. 

!\1ore ri!:!orou~ oversight v.ould also improve the 
1ikdiho1.)d 'Or ;.igenci~s ;.idhering to Con2res~· Gnon
tie~. To dv tht~. hcn~CVt:r. recluires un~anglf~g and 
str~.Jmlmrng the current hi..'dgepodgc of Ct"1 mm111ce:s 
~ind "-bbcornrnillt.'6-- .. .md th~ir many O\·erbppi!ig JU-

".~!"!" r-.,. :;' ,.....,:'le· "lj \.Y~, ..... '":','.1_;,e_::;>" :'"':4 

Be Avoided 
mental Protection Agency. Congress must put its own 
hou-...c in order. 

Agenc~ Accountability 

Third, if Congress still believes it needs some sem
blance of the leeislative >eto. it could readilv fashion a 
"'orkable schc~e. A bipartisan Agency Ac~ountabil
ity Act already has been introduced bv Sens. Carl M. 
Levin (D-Mrch.). David L Boren {D-Okla.). Bob 
Kasten (R-Wis.). and Dennis DeConcini (D-Ariz.). It 
propo<o.,cS U .. report-and-wait'" reviev.. for all ··,a,,;ifi. 
CJnt .. ~1gcnc.:y rule!-. (e,g.~ those cxc-(:cding a ... ,~ruin 

doll.Jr ... -alue}. No rule v.ould take effect for ,:av~, 

after t->emg published in the Federal Register !n the 
interim. a committee of either house with jun--1'. cuon 
over the rule could report a joint resolution of di>ap
pro,·aL If "ithin 60 days both houses of C>n~ress 
p;issed the resolu:ion and the president signed 11. the 
;igenc' rule v.ould not take effect. 

• P1e~umabl). only highly objectionable rules \\OUld 
be re\ iewed-and quickly. Expedited procedures .. if 
agreed upon. could prevent these rules from g1;.•1tmg 
tied ur in extended floor debate. This approach \\OU id 
meet the Supreme Court's Chadha requirernent of 
appro,al by both houses and .submission to the 
pre\1-dcnt. 

A v;iriation proposed by Sen. Charles E. Grassley 
( R-l<"'•a) "'ould call for a joint resolution of disap
proval for minor agency rules but joint approval for 
mJJOr rules within a fixed timeframe. Yet another 
prnpc>,al by Elliott H. Levitas (D-Ga.), would requtre 
approval of erery agenc: rule before it could take 
effect. This procedure would mire Congress in ate
dious lime-consuming examination of t:ven trivial 
agency matters. al the expense or weightier issues like 
national security and vital domestic and foreign poli-

- CJ prl1.>rities. Just last yc:ar. )000-plus re_gul<Jtions \.\-tfe 

i;.,.su~d: dearly ~uch review would paral,:ze Congress 
as a policy forum. 

And what indeed '-'OUld be the value of "gencies 
v. ho:-.t: expertise was consisi.ently ignored? The; ·d be
wrne veritable eunuchs. What top-level executive 

, "ould tJkc on the task of running a regulator:- .1gencj 
; k n0v. ing that his every activity was subject to congres
, ~Hrna! tinkt:rine:'? 

Moreover. the Levitas procedure might even !1unk 
the h1p;h Coun·s test of const1tuttonahty, sin..:e mere 
inJction by either house ~ould constitute a de facto 
veto of un a-eency rule. 

1 Just bef;re ~djournmg in November. C vngres~ 
1 wj_..,eh voted down an amendment to the Rt;source 
* Cons.crv.atlon and Recovery Act to make such ap-

prnvJi a prerequisite for regulating hazardous" astes. 
Bul because thi$ approach wins support from power~ 
ful business interests that prefer to stine regulator; 
rnn1~t1ves. l1 remains very much alive. Right nov.. it"~ 
bl01.'Lng efforts 10 renew the mandates of the Federal 
Trade Commission and theC9nsumer Product Safet) 
Commission. 

Dt,plle Congress· overwrought cries of judicial in
cursion on\o its turf. the Chadha decision hasn't dlS
pi.:..iccd Congre~s from its. preeminent constitutional 
rok. The ruling may temporarily have added to the 
lcgtsl:Jtive "orkload and posed the quest10n of v.hat 
next. But to b<moan a loss of po"er wr<uld be 
premature. 

Congress has many options for m...1lnt.:.~ining or e\en 
r;:;ihJ.r-,('ing it~ innuence: O'd!f prcs1dcntial and cl,t:t:nC) 

J.:.-t!\ ities. It must C\erci.;e c;Jre Jnd crt"~Hiv!l\. J.ild 
de\ eiop (:!. re~ponse that reflects the in1.:ndr:d [;-~dance 

the branches of £:( .. i._;nmenl. "Ill\.\ 15. 

0\.errc;c:h.'\n in 1he "".:~e ol 
('Ot: '.'f \he mi.>::.1 L.u-rt.:J.ching Supri:;:-ic C ,,.>urt <l~,.,:1 ... ic;i~ 

"<Cp.;r..::H1n of pcv.e:-s in 1>t;r hiqory, 
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Mr. Chairman and Members of the Committee: 

Thank you for affording me the opportunity to appear 

before you today on behalf of the Administration to discuss 

the impact of the Supreme Court's decision in INS v. Chadha, 

103 s. Ct. 2764 (1983), on the administrative process, parti

cularly in light of the several across-the-board "regulatory 

reform" proposals that have been introduced in Congress or 

discussed since the Chadha decision was handed down on June 23, 

1983. 

To begin, I would like to note that in many ways the 

impact of the Chadha case has been considerably less draconian 

than was predicted by many commentators both prior to and 

after the Court's decision. Chadha has not resulted in a 

dramatic shift of power away from Congress and toward the 

President1 nor has Congress acted precipitously to eliminate 

or circumscribe delegations of authority to the Executive 

Branch. Rather, both Congress and the Executive Branch have 

for the most part worked together in a reasoned and deliberate 

fashion to assess the long-range effect of the Chadha decision, 

and to determine whether changes should be made to accommodate 

the legitimate concerns of the three Branches that share 

power in our form of government. The hearings being held by 

this Committee are a prime example of this effort, and I am 

pleased to be able to participate in this thoughtful and 

responsible process. 



More than anything else, Chadha provides a unique opportunity 

for a badly needed reexamination of the allocation of governmental 

power and accountability in this country. Now that the Supreme 

Court has definitively disposed of the constitutional "cloud" 

created by use of the legislative veto device as a means of 

retaining Legislative Branch control over Executive discretion, 

we can address jointly many of the difficult concerns that 

encouraged resort to the legislative veto device. Before 

Chadha, that debate was, to a large degree, obscured by 

constitutional considerations. With that debate behind 

us, I believe our two Branches can focus on what those under

lying concerns---are, and whether there are steps that should 

be taken to improve the efficiency and public accountability 

of the federal government, consistent with the "single, 

finely wrought and exhaustively considered, procedure for 

making laws that is embodied in the Constitution." INS v. 

Chadha, 103 s. Ct. at 2784. 

Much of the current discussion of possible legislative 

steps to be taken post-Chadha has focused on oversight and 

control over the rulemaking authority of federal agencies 

that engage in substantial administrative and regulatory 

activities. The subject of regulatory reform is, of course, 

not new, and the Department of Justice has commented in the 
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past on a number of such proposals. l/ I can fully appreciate, 

however, why regulatory reform has a new impetus in the wake 

of Chadha. While there is no constitutional basis for distin-

guishing between rulemaking by federal agencies and other 

actions by those agencies taken pursuant to delegated authority, 

rulemaking is perceived as a form of "lawmaking" more often 

than most other methods by which the Executive implements 

laws. This perception is particularly prevalent if the 

standards in a statute governing the exercise of rulemaking 

authority are broad and open-ended. The task the agency must 

perform is to fill the interstices left by Congress when 

it passed the--statutory scheme -- a task that in many cases 

requires the agency to make its best guess as to what Congress 

intended to be done. Such a system understandably will 

sometimes provoke considerable controversy over whether the 

agency has reached the correct conclusions regarding legislative 

intent. 

Perhaps even more importantly, the concern with regulatory 

reform stems from a sense that the federal agencies may be 

"out of control," exercising considerable authority over the 

lives of individuals and the conduct of business, without 

l/ See Statement of Jonathan c. Rose, Assistant Attorney 
General, Off ice of Legal Policy, Before the Committee on 
the Judiciary, Subcommittee on Administrative Practice and 
Procedure, United States Senate, Concerning s. 1080, the 
Regulatory Reform Act (Sep. 21, 1983): Statement of Theodore B. 
Olson, Assistant Attorney General, Office of Legal Counsel, 
Before the Committee on Rules, Subcommittee on Rules, United 
States House of Representatives, Concerning the Legislative 
Veto and Congressional Review of Agency Rules (Oct. 7, 1981). 
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being accountable for how such authority is exercised. 11 
This is a concern that this Administration shares, particu-

larly with respect to the accountability of the independent 

regulatory agencies and commissions -- the "fourth branch" of 

Government that exists largely outside the day-to-day control 

of either the President or Congress. I would like to begin, 

therefore, by addressing some issues related to the President's 

control over "independent" regulatory agencies within the 

Executive Branch. I will then discuss briefly some of the 

concerns raised by various proposals for enhancing congressional 

control over those agencies. 

Presidentlal Control over Independent Regulatory Agencies 

An issue that the Court's decision in Chadha and its 

summary affirmances in the FTC "used car rule" and FERC 

cases 11 has highlighted is the need for oversight and control 

over the regulatory authority exercised by the so-called 

"independent" agencies and commissions. As stated by former 

Deputy Attorney General Schmults before a subcommittee of the 

House Committee on the Judiciary on July 18, 1983, "[T]he 

legislative veto decisions mark an appropriate point in our 

2/ See Sierra Club v. Costle, 657 F.2d 298, 405-06 (D.C. Cir. 
l98lr.-

3/ Process Gas Consumers Corp. v. Consumers Energy Council of 
America, 103 s. Ct. 3556 (1983). 
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history for serious reexamination of the wisdom of the creation 

of this 'fourth branch of the Government • • • • '" !/ 
Central to the Court's analysis in Chadha is the well

founded proposition that the Constitution recognizes only 

three Branches of Government -- Legislative, Executive, and .. 
Judicial -- and that the respective spheres of power of those 

three Branches are identifiable and distinct: 

Although not 'hermetically' sealed from one 

another, the powers delegated to the three 

Branches are functionally identifiable • 
. , 

When any Branch acts, it is presumptively 

exercising the power the· Constitution 

has delegated to it. When the Executive 

acts, it presumptively acts in an executive 

or administrative capacity as defined in 

Art. II. And when ••• Congress purports 

to act, it is presumptively acting within 

its assigned sphere. 

103 s. Ct. at 2784 (citations omitted). As the Court recognized 

in Chadha, the fundamental thrust of the tripartite scheme 

designed by the Framers was to ensure that each Branch fulfilled 

the functions for which it is best suited, and that each Branch 

is accountable for performance of those functions. And, the 

!/ Statement of Edward c. Schmults, Deputy Attorney General, 
Before the Subcommittee on Administrative Law and Governmental 
Relations of the House Committee on the Judiciary Concerning 
Legislative Veto, at 5 (July 19, 1983), quoting Process Gas 
Consumers Group v. Consumers Energy Council of America, 
103 s. Ct. at 3558 (White,~., dissenting). 
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Supreme Court reminded us that the division of powers among the 

three Branches was to assure 

Id. 

as nearly as possible, that each Branch 

of government would confine itself to its 

original responsibility. The hydraulic 

pressure inherent within each of the 

separate branches to exceed the outer 

limits of its power, even to accomplish 

desirable objectives, must be resisted. 

It is difficult to reconcile this constitutional scheme 

with the rea-lij:¥ of regulation by the mixed assortment of 

commissions, agencies, government or quasi-government corpora

tions, authorities, institutions, and boards generally referred 

to as "independent" regulatory agencies. Historically, the 

premise underlying creation of such "independent" agencies 

has been that some forms of regulation (primarily adjudication 

and investigation) should be entrusted to nonpartisan "experts" 

whose decisions are free from "political" supervision by the 

President. See H. Bruff, "Presidential Power and Administrative 

Rulemaking," 88 Yale L.J. 451, 480 (1979). Whatever its 

original validity, however, that premise now seems questionable. 

Today, Executive Branch agencies that cannot be characterized 

as "independent" engage in rulemaking in a functionally 

indistinguishable fashion from the so-called "independents," 
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and many of the responsibilities and functions of the independent 

agencies overlap considerably with responsibilities and 

functions placed by Congress in other Executive Rranch agencies. 

In fact, in the recent past Congress has seen fit to transfer 

to Executive Branch agencies some functions performed by 

these "independent" agencies. For example, in 1978 Congress 

transferred a number of functions exercised by the Civil 

Aeronautics Board with respect to interstate and overseas air 

transportation to the Department of .Transportation and the 

Department of Justice. Pub. L. No. 95-504, S 40(a), 92 Stat. 

1744, 49 u.s.c. s 1551. 

By and large, those independent agencies are not cohesive, 

centrally managed, or, most important from a constitutional 

standpoint, accountable in any effective way to the Congress 

or the President, those organs of Government to whom the 

Founders gave exclusive power to make and to execute the 

laws. In the wake of Chadha, it is appropriate to reexamine 

whether responsibility for administrative and regulatory 

execution and enforcement of our laws should be vested in 

governmental entities that are not accountable to our elected 

President. Alexand'" Hamilton explained in The Federalist 

No. 70 why he opposed diffusing the executive power in the 

hands of largely unaccountable individuals, in words that are 

equally applicable to our system of unaccountable commissions 

and agencies: 
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The plurality of the Executive tends to 

deprive the people of the two greatest 

securities they can have for the faithful 

exercise of any delegated power, first, the 

restraints of public opinion, which lose 

their efficacy as well on account of the 

division of the censure attendant on bad 

measures among a number, as on account of 

the uncertainty on whom it ought to fall1 

and secondlX, the opportunity of discovering 

with facility and clearness the misconduct 

of the persons they trust, in order either 

to their removal from office, or to their 

actual punishment in cases which admit of it. 

We believe that some of the energy being expended in seeking 

alternatives to legislative vetoes should be channeled into 

efforts to return lawmaking and lawexecuting authority to the 

political branches of the Government, as intended so clearly 

by the Framers of the Constitution. As a beneficial byproduct, 

this process might well expose governmental authority that is 

not only lodged improperly in various politically unaccountable 

agencies, but is not even the proper business of the federal 

government. The primary objective, however, should be to 

reaffirm that, in our system, governmental power must be allo

cated in a manner that allows for direct political accountability 

in the spheres of lawmaking and lawexecuting. 
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Several of the regulatory reform bills or proposals that 

have been advanced in the wake of Chadha would enhance, to a 

greater or lesser extent, the accountability of the independent 

agencies to the Executive Branch, at least with respect to 

the rulemaking functions of those agencies. Both s. 1080 and 

H.R. 3939, for example, would include independent agencies and 

commissions within the definition of "agency" for the purposes 

of those bills. Since those bills would give the President the 

authority to establish procedures for agency compliance with 

the detailed provisions requiring a regulatory analysis for 

every "major rule," the authority to monitor, review, and 

ensure agency implementation of such procedures, and the 

authority to designate "major rules," the President would 

have a measure of control over rulemaking by the indepenoent 

agencies. The Administrative Conference of the United States, 

which has given much thought to this issue, has discussed the 

alternative of creating a "super-agency" within the Executive 

Branch that would be responsible for review of the rules of 

all agencies, and that would provide a single agency as a 

focus for oversight of agency rulemaking. I would note that, 

to a certain extent, this "super-agency" concept already 

exists in the Office of Management and Budget, under Executive 

Order 12291, although that Executive Order does not require 

compliance by independent agencies and commissions. 
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I do not mean to suggest that the Administration endorses 

any of the particular proposals that would provide for increased 

Executive Branch control over the rulemaking of these so-called 

independent agencies. Nonetheless, I believe the time has 

come to give very serious consideration to the problems~of 

unaccountability of the independent agencies, which, after 

all, execute the law and therefore functionally belong as a 

part of the Executive Branch, and to come up with reasonable, 

and reasoned, solutions. 

Congressional Review of Rulemaking . 
I would also like to make some general observations about 

the question of enhancing congressional review of federal 

agencies' rulemaking in the aftermath of Chadha. Christopher 

DeMuth, the Administrator for Information and Regulatory 

Affairs of the Office of Management and Budget, has recently 

succinctly identified the relevant question: "Should the 

President and Congress agree, through legislation, to procedures 

that would approximate the defunct legislative vetoes over 

some or all agency rules, while avoiding their constitutional 

pitfalls?" ~/ The Administration has substantial doubts 

about the viability of some of the proposals presently under 

consideration to address this question, such as H.R. 3939 and 

s. 1080. My observations here are general, and I will not 

5/ Statement of Christopher OeMuth, Administrator for Information 
and Regulatory Affairs, Office of Management and Budget, Before 
the Subcommittee on Administrative Practice and Procedure of 
the Committee on the Judiciary, United States Senate, on Legis
lative Veto (Feb. 8, 1984). 
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attempt to address each and every facet of the pending regulatory 

reform proposals. 

First, I would like to highlight what I believe to be 

the fundamental problem that is not addressed by any of the 

various proposals to give Congress a "second shot" at reviewing 

agency rules through a joint resolution of approval or disappro

val mechanism. While for the most part these mechanisms would 

satisfy minimal constitutional requirements for legislation, i/ 

they fail to ameliorate the basic difficulty confronting 

agencies that are delegated rulemaking authority, viz., that 

the statutory criteria under which such authority is granted 

are in all too many cases not well-defined, are too broad, 

6/ H.R. 3939 and s. 1080 (as amended by Chairman Grassley's 
amendment no. 2655) would both require congressional approval 
by joint resolution of "major rules" and would authorize 
congressional disapproval by joint resolution of "nonmajor" 
rules. The Department of Justice has consistently taken 
the position that action by joint resolution satisfies the 
bicameralism and presentment requirements of the Constitution, 
because joint resolutions are passed by both Houses and 
presented to the President for signature or veto. However, 
both bills currently provide that one House may speed up the 
effective date of a rule, by acting or failing to act on 
joint resolutions of approval or disapproval prior to expiration 
of the prescribed waiting period. In Chadha, the Supreme 
Court held that such action, taken by one House with "the 
purpose and effect of altering the legal rights, duties and 
relations of persons ••• outside the legislative branch," 
would be "essentially legislative in purpose and effect," 
INS v. Chadha, 103 s. Ct. at 2784, and would therefore 
"require action in conformity with the express procedures of 
the Constitution's prescription for legislative action: 
passage by a majority of both Houses and presentment to the 
President." Id. at 2787. Because these provisions of s. 1080 
and H.R. 3939 conform to neither procedure for legislative 
action, they are unconstitutional. 
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and provide only limited guidance to the agencies in the exer

cise of their discretion. I can only echo the words of former 

Assistant Attorney General Rose, in a statement transmitted 

last fall to the Subcommittee on Administrative Practice and 

Procedures of the Senate Judiciary Committee, on the "Bumpers 

Amendment" in s. 1080, which raises many of the same concerns 

that the congressional review provisions of that bill and 

~.R. 3939 raise: 

While we agree that some agencies have 

acted beyond the limits of their authority, 

we believe that the roots of agency activism 

more often lie in the vaguely-defined objec

tives and standards found in many regulatory 

statutes. Of course, general delegations of 

power to administrative agencies are inevitable, 

given the sophistication and complexity of the 

technical areas covered by many regulatory 

statutes and the institutional constraints 

upon the time and resources of Congress. 

However, as the full Senate Judiciary Committee 

acknowledged in its report last Congress on 

s. 1080 ••• , Congress has frequently 

asked the agencies to make the basic, vitally 

important policy choices that, at least in 

theory, are more properly for the legislature 

to make. To the extent that agencies have 
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. 
misread the direction that Congress intended 

them to take, we believe that Congress -- and 

not the courts -- should be responsible for 

articulating regulatory policies. 11 
To the extent that statutes give the agencies clear; 

precise guidance as to how, and to what ends, discretion 

should be exercised, all our jobs would be easier. The 

Executive Branch would have a clearer view of its responsibility 

to execute the laws, and therefore would be better able to 

keep administrative agencies politically accountable: Congress 

would not be faced with agency rulemaking that distorts or 

exceeds what-COngress intended in the statute: and the courts 

would be better able to determine whether particular agency 

action lies within the scope intended by Congress when it 

delegated the authority in question. Most important, this 

process would be more fully in accord with the lawmaking and 

lawexecuting processes envisioned by the Framers of the 

Constitution, processes that were intended to be political 

and subject to democratic controls. 

By contrast, some of the congressional review proposals 

that have been advanced, particularly those that would require 

congressional approval by joint resolution of agency rules, 

21 Statement of Jonathan C. Rose, Assistant Attorney General, 
Off ice of Legal Policy, Before the Committee on the Judiciary, 
Subcommittee on Administrative Practice and Procedure, United 
States Senate, Concerning s. 1080, The Regulatory Reform Act 
(Sep. 21, 1983) {footnote omitted). 
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would not be wholly compatible with the Framers' view of how 

the Government should work. I do not believe that the Framers 

envisioned a legislative process in which no issues of national 

importance (and therefore worthy of congressional attention) 

could ever be resolved with a reasonable degree of certainty 

because Congress would reserve to itself an opportunity and a 

power to redebate its prior decisions on a continuing basis 

through a veto power over implementing regulations. Rather, 

what the Framers envisioned was that Congress would make laws 

with reasonable specificity, reflecting policy judgments and 

decisions that then would guide the Executive in execution of 

those laws. 

Of course, making the political choices that must be 

made in order to give clear, precise policy guidance to 

administrative agencies is not easy. In the past, the legis

lative veto mechanism has often been rationalized as an 

attractive substitute for making those difficult choices, by 

giving Congress leverage to pull ~ack particular agency 

decisions and take another look, free of Executive Branch 

input or veto. Yet, I think it is relatively clear that the 

legislative veto mechanism, in addition to its constitutional 

infirmities, simply has not been effective in checking agency 

abuses and has in fact subliminally encouraged the passage of 

vague and overly-br~ad delegations of authority. Although 

there has not been any relevant experience with "regulatory 

veto" mechanisms, such as those in H.R. 3939 and s. 1080, we 

- 14 -
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believe that such mechanisms would be similarly counterproductive 

and would mask, rather than relieve, the fundamental problem 

of clearly articulating public policies in law. 

In addition, we have serious concerns about the workability 

of the various congressional review mechanisms that hav~ been 

proposed. Most of these proposals impose rigid timetables 

upon Congress and its committees to· introduce, debate, report 

upon, and enact literally thousands of resolutions every year. 

The cumulative burden of such paperwork could overwhelm 

committee staffs, and the possibilities for stalemate and delay 

would be virtually endless. Even assuming that Congress could 

always overcome these obstacles and meet its self-imposed 

deadlines, I have serious questions about the quality of 

the decisions that would result from such a process. Would 

only two hours of debate, for example, give Congress adequate 

opportunity to explore and evaluate the merits of a complex 

major rule promulgated after years of agency proceedings 

pursuant to a statute, such as the Clear Air Act, that itself 

had been the product of years of congressional deliberation, 

not to mention the procedural deliberative process prescribed 

by the Administrative Procedure Act? 

The Framers understood that, to the extent Congress as 

a body were to become seriously involved in the process of 

reviewing the substance of every detailed, complex, and 

- 15 -



elaborate rule, it would likely become hopelessly mired in 

details. Thomas Jefferson wrote nearly two hundred years ago 

that: 

Nothing is so embarrassing nor so 

mischievous, in a great assembly, as the 

details of execution. The smallest trifle 

of that kind occupies as long as the most 

important act of legislation, and takes place 

of everything else. Let any man recollect, 

or look over, the files of Congress: he will 

observe the most important propositions 

hanging over, from week to week, and month 

to month, till the occasions have past them, 

and the thing never done. I have ever viewed 

the executive details as the greatest cause 

of evil to us, because they in fact place us 

as if we had no federal head, by diverting 

the attention of that head from great to 

small subjects •••• " 8/ 

Although the actual impact may differ with the various 

proposals that have been advanced, it also seems evident 

that there is considerable potential for injecting massive 

8/ 6 T. Jefferson, The Writings of Thomas Jefferson 228 
(A. Bergh, ed. 1903) (letter to E. Carrington, Aug. 4, 1787). 
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delay, uncertainty, and paperwork into the administrative 

process without any substantial countervailing benefit, and 

for creation of difficult problems of interpretation in 

judicial review of agency rulemaking decisions. 

Finally, I think we have to ask whether the variou~ 

proposed congressional review procedures offer any discernible 

improvement over the process currently available for reviewing 

agency rulemaking. I do not think they do. Under Executive 

Order 12291, the President, through the Office of Management 

and Budget, maintains considerable oversight over the process 

of rulemaking by the nonindependent Executive Branch agencies, 

both to ensure that the agencies scrutinize carefully the 

legal and factual basis for major rules in order that those 

rules maximize social benefits and minimize costs to the 

extent permitted by law, and to ensure a consistent, well

reasoned Administration-wide approach to policies for which 

the Executive Branch is responsible. Once the agency has 

done the regulatory impact analysis required by executive 

Order 12291 for a major rule and published the rule in the 

Federal Register, Congress has time to inform itself about, 

and legislatively to block, offensive rules, as it has done 

in the past in exceptional cases on an ad hoc basis. 

Perhaps more important, there is a constant, informal 

and ongoing dialogue between every federal agency and Congress. 

That dialogue serves both to inform Congress of the agency's 

- 17 -



plans and interpretations of its statutory authority, and to 

give the agencies information about congressional concerns 

and views. This process is supplemented by the considerable 

political influence that Congress can bring to bear on the 

agencies, through the authorization and appropriations p~ocess 

and through legislative hearings and inquiries. The process 

generally works quite well, although I am sure there are many 

cases in which the Executive Branch could improve the lines 

of informal communication with the various committees of 

Congress, and I would hope that we are trying to do so, 

particularly in the wake of the Chadha decision. 

In sum ,'---let me say that there should be no doubt regarding 

this Administration's concern about excessive and abusive 

agency actions, and about our interest in taking a hard look 

at the need for reform. One area in which both Branches can, 

I believe, successfully focus their attention, is the need to 

gain control over the so-called independent agencies, and to 

make those agencies directly accountable for the choices they 

make in executing and enforcing the law. We look forward to 

working with you to achieve that end. With respect to the 

question of enhanced congressional review of rulemaking, 

however, we would caution against any quick fixes. There 

is no more reason to believe that the proposed regulatory 

vetoes would solve any problems or make the Government work 

better, than to believe that legislative vetoes would be 
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a panacea for overly broad delegations of rulemaking authority. 

That is where we should focus our efforts -- on making the 

hard policy choices required by disciplined law-making. The 

regulatory veto proposals would only divert that essential 

effort, and would inevitably complicate, delay, and frustrate 

operation of the lawmaking and lawexecuting process as the 

Framers envisioned it. 

- 19 -
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Postscript on the Congressional Veto: 

Is There Life After Chadha? 

JOSEPH COOPER 

In the early s,ummer of 1983, the Supreme Court finally con
fronted the constitutionality of the legislative veto and ruled against both simple 
and concurrent resolution forms of the device. 1 The Court's position is con
tained in Chief Justice Warren Burger's opinion in the Chadha case. 2 Burger 
asserted that actions or decisions taken under simple resolution or one-house 
forms of the veto are "essentially legislative in purpose and effect."3 He noted, 
however, that simple resolutions are neither presented to the president for his 
approval nor passed upon by the other legislative branch.• He therefore con
cluded that simple resolution forms of the veto violate Article I of the Constitu
tion because they involve the "exercise of legislative power" without "bicameral 
passage followed by presentment to the President. "S By strong implication, con
current resolution or two-house forms of the veto are illegal as well, since they 
also are not presented to the president. This conclusion was sustained by the 
Court two weeks after the Chadha decision, when it affirmed without comment 

' The decision was handed down just as the article on this subject by myself and William West 
went to press. See "The Congressional Veto and Legislative Rulemaking," Poli1icaf Science Quarter
ly 98 (l 983}: 285-304. 

' Immigration and Naturalization Service v. Chadha. U.S. low Week 51 (21 June 1983): 
4907-4918. 

' Ibid., 4916. 
• Ibid., 4910. 
'Ibid .• 4917-18. 

JOSEPH COOPER is dean of the social sciences and Lena Gohlman Fox Professor of Political 
Science at Rice University. He coauthored the article on the congressional veto published in the 

Spring PSQ. This postscript was solicited by the editors. 
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two other circuit court decisions against veto provisions in current laws, one of 
which involved a concurrent resolution form. 6 

As sweeping and definitive as the Chadha opinion is intended to be, it will 
neither diminish controversy over the legislative veto nor terminate reliance on 
the mechanism. 

First, the reasoning of the Court in the Chadha case is highly challengeable. 
If decisions or actions undertaken through simple or concurrent forms of the 
veto are essentially or inherently "legislative," how can the Court allow them to 
be exercised by executive or administrative officials in any event? Burger's view 
is that somehow such decisions or actions become administrative once dele
gated. But then how can they be essentially or inherently "legislative"? Alter
natively, if it is permissible to delegate legislative power within exceedingly 
broad limits and while specifying certain conditions, why cannot simple and 
concurrent resolution forms of the veto be accepted as conditions of delegation 
stipulated in the original enabling act? Indeed, not only has the Court rarely in
voked the non-delegation of the legislative power provisions of the Constitu
tion, it has even allowed the vote of a group of farmers to exist as a condition 
for the implementation of delegated authority. 7 The Court's decision in Chadha 
is therefore full of logical inconsistencies and appears biased in favor of execu
tive power. Proponents of the veto in Congress are thus likely to continue to 
contest the constitutional issues, to seek to mobilize allies and support in the 
legal and academic communities as well as in the media, and to design new test 
cases when useful and appropriate. 

Second, by declaring traditional forms of the legislative veto unconstitution
al, the Court has laid the groundwork for heightened conflict between the legis
lative and executive branches. Immediately, the legal status of dozens of pieces 
of important legislation, involving substantial delegations of authority, is un
clear. 8 Are the vetoes in these laws severable? Whatever the answer, the issue 
of whether delegated authority is to be continued and how it is to be controlled 
will have to be confronted in a host of policy areas. With regard to these pieces 
of legislation as well as to future proposals for legislation, the singular ability 
of the veto mechanism to accommodate the needs of congressional control and 
executive performance cannot be compensated for easily. The faith of the veto's 
critics that Congress need only act more responsibly by exercising its legislative 
and appropriations powers with greater precision is an illusion. In complex and 
turbulent areas of policy, attempts to rely on such advice are likely to have high
ly detrimental effects, such as: impair the ability of majorities to form behind 

•See Richard E. Cohen, «Passing the Buck," National Journal. 9 July 1983, 1461. The two cases 
involved Federal Trade Commission (FTC) and Federal Energy Regulatory Commission (FERC) 
rules. 

' On all points in this section see Justice Byron White's appendix to his dissent in the Chadha case 
in U.S. Law Week 51 (21 June 1983):4930-33. 

8 For a list of current veto legislation, see ibid., 4930-33. 
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presidential initiatives; result in circumscriptions of authority and limiting 
provisos that hamstring executive performance without doing much to enlarge 
Congress's ability to set or attain basic policy objectives; and breed conflict and 
renew power struggles between the authorizing and appropriating committees 
in both houses. 

Third, since reliance on the veto has been a response to a pressing institutional 
need, not to a fanciful and unnecessary manifestation of laziness or venality, 
Congress will not readily give up on the mechanism. As recent events indicate, 
it will substitute joint resolution and waiting periods forms of the veto for 
simple and concurrent resolution forms. 9 Neither of these forms directly vio
lates the Chadha decision. Joint resolutions are submitted to the president for 
his signature. The waiting period form delays the implementation of executive 
action, but congressional disapproval must take the form of regular legislation. 
In addition, in the case of rulemaking, the House and Senate may consider 
establishing special calendars, as the House of Representatives has done with 
respect to several other classes of legislation. In effect, this would institutional
ize and streamline a joint resolution of approval form of the veto. However, 
since all these alternatives involve costs in terms of time, flexibility, or control 
that can be avoided under simple or concurrent resolution forms, members may 
also be expected to invent synthetic versions of or substitutes for traditional 
forms. Two examples can already be cited. Rep. Charles Pashayan (R-Calif.) 
has suggested a change in House rules that would allow a point of order to be 
raised against any appropriation to implement a rule disapproved by House 
resolution. Similarly, a number of members have suggested the passage of a law 
that would instruct the federal courts to regard any rule disapproved by either 
house to be contrary to legislative intent. 

In conclusion, the Supreme Court's recent actions with respect to the veto are 
damaging, but not decisive. The Court cannot destroy by fiat what deeply 
rooted institutional needs advance. It cannot create a severe imbalance in consti· 
tutional interpretation and adaptive capacity and expect the political system to 
behave as if it had been brought back to equilibrium. 

• Only a few days after the Chadha decision, the House, in reauthorizing the Consumer Product 
Safety Commission, subjected its rulemaking to control through both joint resolutions of approval 
and waiting period review. The intent was to allow the conference to make the choice. See Cohen. 
"Passing the Buck," 1461. 
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After the Legislative Veto 
By STUART M. STATLER 

Hearings last month by both the House 
Rules Committee and the Senate Judiciary 
Committee showcased Congress's continu
ing struggle with its loss of the legislative 
veto, struck down by the Supreme Court 
last June. The Federal Trade Commission 
authorization bill is about to come before 
the Senate with this critical matter still 
unresolved. What should Congress do in re
sponse? Not overreact. 

As a means of congressional oversight, 
veto authority by one or both houses was 
applied to a host of government programs 
and policies-everything from the budget 
and clean air to war powers, arms sales 

· and even home rule for the District of Co
lumbia. In all, about 200 legislative veto 
provisions were written into various 
laws. · 

Some obvious questions arise: Can the 
veto provision be removed froi:n any law 
without fundamentally altering the inten
tions of the legislators? Would Congress 

. have enacted the legislation anyway, even 
1 without the veto? Are actions previously 
! carried out under the aegis of laws with 

veto provisions now null and void? These 
issues will most likely be decided on a stat
ute-by-statute basis. 

It is imperative now, however, to iden
tify ways for Congress to ensure its proper 
oversight role In a post-veto setting. 

Consider the business of regulating. 
Congress intended that agency rule mak
ing reflect careful deliberation upon all the 
facts presented, with due process extended 
to each party involved. But before the 
court ruled in Immigration and Natural· 
ization Service vs. Chadha, the legislative 
veto occasionally landed such decisions 
back into Congress's lap. There they fell 
victim to a tug of war between special in
terests pleading their special cases, usu
ally behind closed doors. with campaign 
contributions hanging in the balance. Like
wise, presidential decisions were worked 
over by a few in Congress who sought a 

\ piece of the action in implementing policy 
: as well as in making it. 
I The legislative veto circumvented the 

orderly plan for making Jaws, outlined in 
Article I of the Constitution. It allowed 
Congress to block an action of the execu
tive branch or an independent agency reg
ulation without tlle full participation of 
both houses and the president. 

Quick 'Fixes' Offered 
The outcry from Capitol Hill following 

the court's expansive ruling was predict
ably anguished. Some legislators offered 
quick "fixes" ranging from a constitu
tional amendment reversing Chadha, to 

.. limiting federal court authority to hear 
cases on the legitimacy of any such veto, 
to redrafting each of the 200 statutes. 

But in fact, Congress has lost none of its 
ability to influence the activity of the ex
ecutive branch. It need only reassert au
thority it already has at its disposal. For 
starters, Congress should clarify existing 
agency mandates and make them more 

L 

specific. It should eliminate contradictory 
directives such as those that instruct the 
Civil Aeronautics Board to regulate and 
promote the U.S. air-transport industry. 

But most important, Congress can also 
continue to guide regulatory policies by: 
(1) reclaiming some of the extensive au
thority it previously delegated to the ex
ecutive branch; (2) using more effectively 
the oversight and appropriations process, 
and only if those methods prove unsatisfac
tory; (3) forging a viable two-house veto 

· that would pass constitutional muster. 
· First, by statute Congress could take 
back some of the sweeping powers handed 
over to the Office of Management and Bud-

Currently, up to 31 com· 
mittees and subcommittees . 
oversee the actions of the 
Environmental Protection 
Agency. Congress must put 
its own house in order. 

get under the 1921 Budget and Accounting 
Act. Right now, OMB can set a budget 
"mark" for agencies, which are legally 
bound to support this funding level before 
Congress, regardless of whether it allows 
them to fulfill their statutory mandates. 

Or Congress could reexamine OMB's 
autonomy in limiting the number of people 
an agency can hire. Mandates without min
ions to minister to them are useless. Such 
ceilings often defy Congress's own cher
ished policies and priorities. 

Or Congress could move to recover for 
itself powers exercised under the Paper
work Reduction Act, by which OMB con
trols information collection by agencies
even the so-called "independents." 

Or Congress could rewrite legislation 
that now confers on the Justice Depart
n:~nt practical control over what policy po
s1t1ons the government will pursue in Jit
igalin~ such critical issues as the dumping 
of toxic wastes, broadcast license renew
als, women's rights, affirmative action 
busing and the like. ' 

~ny . of these revisions would require 
legislat10n subject to presidential veto. But 
a Congress truly concerned about its 
eclipse of power could, by a two-thirds 
vote, override the president. 

Second, Congress might choose to make 
more extensive use of the oversight and 
ap~ropriations process to guide agency de
cisions. We could see an increased num
b~r of amendments, or riders, to funding 
bills. These are hardly ideal substitutes for 
legislation, but they could create a prob
lem for a president without line-item veto 
authority. Rejection of an entire bill could 
trigger either a politically damaging veto 
override or a crippling funding cutoff for 
several departments at a time. 

More rigorous oversight can also im
prove the likelihood of agencies adhering 

to Congress's priorities. This requires 
streamlining the current hodgepodge of 
committees and subcommittees-and their 
many overlapping jurisdictions. Currently, 
up to 31 committees and subcommittees 
oversee the actions of the Environmental 
Protection Agency. Congress must put its 
own house in order. 
Meeting the Requirement 

Third, if Congress still believes it needs 
some semblance of a legislative veto, it 
could fashion a workable scheme. A bipar· 
tisan "Agency Accountability Act" already 
has been introduced by Sens. Carl Levin 
(D., Mich.), David Boren CD., Okla.), Rob· 
ert Kasten (R., Wis.) and Dennis DeCon
cinl (D., Ariz.). It proposes a "report and -
wait" review for all "significant" agency 
rules (those exceeding a certain dollar 
value). No rule would take effect for 30 
days after issuance. In the interim, a com
mittee of either House with jurisdiction 
over the rule could report a joint resolution 
of disapproval. Only if within 60 days both 
houses passed the resolution and the presi· 
dent signed it, would the agency rule not 
take effect. 

Presumably, only highly objectionable 
rules would be reviewed. Expedited proce
dures, if agreed upon, could prevent these 
rules from getting tied up in extended floor 
debate. This approach would meet the Su
preme Court's Chadha requirement of ap
proval by both houses and submission to 
the president. 

A variation proposed by Sen. Charles
Grassley (R., Iowa) seeks a joint resolu
tion of disapproval for minor agency rules 
but joint approval for major rules within a 
f~xed till'.e frame. A proposal by Rep. El· 
1Jott Levitas (D., Ga.) would require ap
proval of every agency rule before it could 
take effect. This would mire Congress in a 
tedious examination even of trivial agency 
matters. at the expense of vital domestic 
and foreign-policy priorities. With 3,000· 
plus regulations issued just last year. such 
review would paralyze Congress. 

And what would be the value of aaen
cies whose expertise was consistent!~~ ig· 
nored? What top-level executive would 
care to run a regulatory agency knowino 
that his every activity was subject to co;. 
gressional tinkering? 

Moreover, the Levitas procedure might 
even flunk the high court's test of constitu· 
tionality, since mere inaction by either 
House would constitute a de facto veto of 
an agency rule. 

Despite Congress's overwrought cries of 
judicial incursion onto its turf. the Chadha 
decision hasn't displaced Congress from its 
pre-eminent constitutional role. The ruling 
1'.lay have temporarily added to the legisla
tive workload and posf'd the question of 
what next. But to bemoan a Joss of power 
would be premature. 

Mr. Statler is a Carter appointee to the 
Consumer Product Safet_v Commission. He · 
had served on the staff of the Sena le Com
mittee on Governmental Affairs. 
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U.S. Department of Justice 

Office of Legal Counsel 

Washington, D.C. 20530 

Nia 29 1983 

MEMORANDUM TO MEMBERS OF THE 
LEGISLATIVE VETO WORKING GROUP 

Re: September 8, 1983 - 11:00 a.m. Meeting 

We have scheduled another legislative veto working group 
meeting for Thursday, September 8, 1983 at 11:00 a.m. in 
Conference Room 5505 at Main Justice. We have not met in 
some time and we ought to get together to discuss the status 
of any outstanding or anticipated legislative veto issues 
prior to the return on September 12th of Congress. In 
addition, there has been a development in an EEOC case which 
we should discuss. A district court judge has indicated that 
he intends to dismiss an EEOC complaint on the ground that 
EEOC's authority was derived from an Executive Branch 
reorganization pursuant to an unconstitutional reorganization 
act. David Slate, General Counsel of EEOC will be with us to 
discuss some thoughts he has regarding a potential legislative 
solution to the court's decision. 
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E.E.O.C. v. HERNANDO BAJ~K, INC. 2053 

EQUAL EMPLOYMENT OPPORTUNI
TY COMMISSION, Plaintiff-Appel

lant Cross Appellee, 

v. 

The HERNANDO BANK, INC., Defend
ant-Appellee Cross Appellant. 

No. 82-4298. 

United States Court of Appeals, 
Fifth Circuit. 

Feb. 13, 1984. 

Equal Employment Opportunity Com
mission sued bank under Equal Pay Act 
and Civil Rights Act claiming sex discrimi
nation in pay of female assistant cashiers. 
The United States District Court for the 
Northern District of Mississippi, L.T. Sen
ter, Jr., Chief Judge, rendered summary 
judgment dismissing the claims, and agen
cy appealed. The Court of Appeals, Politz, 
Circuit Judge, held that: (1) unconstitution
al one-house legislative veto provision of 
Reorganization Act of 1977 is severable; 
(2) acting under the Act the president prop
erly transferred authority from Secretary 
of Labor to EEOC to enforce the Equal 
Pay Act; (3) claims were not barred by 
limitations, notwithstanding that subject 
female employees were listed in prayer for 
relief section and not specifically named as 
plaintiffs; (4) agency is not required to 
conciliate as precondition for filing suit; (5) 
it was error to dismiss on basis of employ
ees' affidavit that they were not aware of 
sex discrimination and did not authorize the 
agency to represent them. 

Reversed and remanded. 

1. Statutes <S=>64(2) 

United States <P29 

One-house veto decision of Reorganiza
tion Act of 1977 is unconstitutional, but is 
severable. 5 U.S.C.A. § 906. 

2. Statutes cg:;>fi4(1) 

Ultimate determination of severability 
of an invalid provision of an enactment will 
rarely turn on presence or absence of a 
severability clause as relevant test is 
whether Congress would have enacted re
mainder of the statute absent the invalid 
provision. 

3. Statutes <3=64(1) 

Mere uncertainty about legislative in
tent, i.e., whether legislature would have 
enacted remainder of act absent invalid 
provision, is not determinative of severabili
ty issue. 

4. United States ¢:::>29 

Reorganization Act of 1977 validly del· 
egated to the president legislative authori
ty to promulgate executive branch reorga
nization plans. 5 U.S.C.A. §§ 901-912. 

5. United States ¢:::>29 

Since president's Reorganization Plan 
No. 1 of 1978 conformed to substantive 
provision of Reorganization Act and did not 
transgress any limitations imposed by Act, 
the plan was enforceable and effected a 
valid transfer of governmental authority to 
enforce the Equal Pay Act from the Secre
tary of Labor to the Equal Employment 
Opportunity Commission. Fair Labor Stan
dards Act of 1938, § 6(d), as amended, 29 
U.S.C.A. § 206(d); Reorganization Plan No. 
1 of 1978, § 1 et seq., 42 U.S.C.A. 
§ 2000e-4 note; 5 U.S.C.A. § 905. 

Synopsis, Syllabi and Key Number Classification 
COPYRIGHT © 1984 b_v WEST PUBLISHJNG CO. 

The Synupsio, Syllabi and Key Num!Jer Claosifi· 
cation con~tilute no part of the opinion of the court. 
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6. Labor Relations <S=:>l477 

District court had subject-matter juris
diction of Equal Pay Act suit brought by 
Equal Employment Opportunity Commis~ 
sion alleging that defendant bank discrimi~ 
nated against several of its female employ
ees by paying them Jess than it paid males 
for performance of substantially similar 
work. Fair Labor Standards Act of 1938, 
§§ 16(c), 17, as amended, 29 U.S.C.A. 
§§ 216(c), 217; 28 U.S.C.A. §§ 1331, 1345. 

7. Labor Relations <S=:>l478 

Equal Employment Opportunity Com
mission's naming of three female assistant 
cashiers at defendant bank in prayer for 
relief section of complaint charging sex 
discrimination in pay in violation of Equal 
Pay Act satisfied the "named as party" 
requirement of statute defining when ac
tion commenced for limitations purposes, 
as did reference to the females in agency's 
answer to bank's interrogatories, notwith
standing that the employees were not spe
cifically named as plaintiffs. Fair Labor 
Standards Act of 1938, § 16(c), as amended, 
29 U.S.C.A. § 216(c); Portal-to-Portal Act 
of 1947, § 6, 29 U.S.C.A. § 255. 

8. Labor Relations <S=:>l474 

Equal Employment Opportunity Com
mission is not required to conciliate as a 
precondition to filing of a suit to enforce 
substantive provisions of Equal Pay Act. 
Fair Labor Standards Act of 1938, §§ 6(d), 
16, 17, as amended, 29 U.S.C.A. §§ 206(d}, 
216, 217. 

9. Labor Relations P1471 

Affidavits whereby three female as
sistant bank cashiers named in Equal Pay 
Act complaint filed by Equal Employment 
Opportunity Commission stated that they 
were not aware of any sex discrimination 

and did not desire or authorize the agency 
to represent them in the action were not 
dispositive of the factual and legal issues 
involved in determining whether bank paid 
male employees greater amount for per
forming substantially equal work and it 
was error to dismiss action on basis of the 
affidavits. Fair Labor Standards Act of 
1938, §§ 6(d), 16, 17, as amended, 29 U.S. 
C.A. §§ 206(d), 216, 217. 

10. Labor Relations <S=:>l333 

Operative test in an Equal Pay Act 
case is whether a woman is paid less for a 
job substantially equal to a man's and test 
relates to job content rather than to job 
title or description and factored into the 
determination are such diverse considera
tions as seniority systems, merit systems, 
quantity or quality of work activity 
schemes and differentials based on any fac
tor other than sex. Fair Labor Standards 
Act of 1938, §§ 6(d)(l), 16(c), 17, as amend
ed, 29 U.S.C.A. §§ 206(d)(l), 216(c), 217. 

11. Federal Civil Procedure P2498 

Material fact issue existed whether 
bank paid male employees a greater 
amount for performing work substantially 
similar to that performed by female em
ployees, precluding summary judgment in 
Equal Pay Act case. Fair Labor Standards 
Act of 1938, §§ 6(d)(l), 16(c), 17, as amend
ed, 29 U.S.C.A. §§ 206(d)(l), 216(c), 217. 

Appeals from the United States District 
Court for the Northern District of Missis
sippi. 

Before CLARK. Chief Judge, GOLD
BERG and POLITZ, Circuit Judges. 
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POLITZ, Circuit Judge: 

The Equal Employment Opportunity 
Commission (EEOC) brought suit against 
The Hernando Bank, Inc. under the Equal 
Pay Act, 29 U.S.C. § 206(d), and Title VII 
of the Civil Rights Act of 1964, 42 U.S.C. 
§§ 2000e-2000e-17, alleging that the 
Bank had discriminated against several of 
its female employees on the basis of sex. 
Specifically, the EEOC claimed that the 
Bank paid female assistant cashiers less 
than it paid male assistant cashiers for the 
performance of substantially similar work. 
The EEOC brought its Equal Pay Act 
claims under sections 16(c) and 17 of the 
Fair Labor Standards Act, 29 U.S.C. 
§§ 216(c), 217. 

The Bank moved for summary judgment 
on the basis, inter alia, of identical affida
vits executed by the three female employ
ees named in the EEOC's initial complaint. 
The affidavits stated, in pertinent part: "I 
am not aware of any sex discrimination at 
Hernando Bank, therefore, I did not re
quest, do not desire, nor have I authorized 
the Equal Opportunity Commission to re
present me in the foregoing civil action." 

Relying heavily upon the affidavits, the 
district court entered a summary judgment 
dismissing all of the EEOC's claims. The 
court denied the Bank's request for attor
neys' fees. 

The EEOC appeals the summary judg
ment only as it applies to the three female 
assistant cashiers named in its original 
Equal Pay Act complaint. It does not ap
peal the Title VJI summary judgment. The 
Bank cross-appeals, claiming that (l} the 
EEOC had no power to enforce the sub
stantive provisions of the Equal Pay Act, 
(2) the district court lacked subject matter 

1. Subject to certain limitations, the Reorganiz2-

jurisdiction, and (3) the district court 
abused its discretion in denying the Bank's 
request for attorneys' fees. 

This appeal presents several serious 
questions of far reaching consequences. 
Concluding that the summary judgment 
was improvidently granted, we reverse and 
remand for further proceedings. 

Authority of EEOC 

A threshold consideration, anticipated in 
Hernando Bank's brief, is precipitated by 
the intervening decision of the Supreme 
Court in INS v. Chadha, - U.S.--, 103 
S.Ct. 2764, 77 L.Ed.2d 317 (1983). In Cha
dha, the Supreme Court held that the one
house congressional veto provision in 
§ 244(c)(2) of the Immigration and Nation
ality Act, 8 U.S.C. § 1254(c)(2), was uncon
stitutional because it violated the doctrine 
of separation of powers. 

Hernando Bank alleges that Chadha re
quires us to hold that the EEOC had no 
authority to enforce the substantive provi
sions of the Equal Pay Act. Reorganiza
tion Plan No. 1 of 1978, 43 Fed.Reg. 19807, 
92 Stat. 3781, reprinted in [1978] U.S.Code 
Cong. & Admin.News 9795-9800, which 
was promulgated under the authority dele
gated to the President by the Reorganiza
tion Act of 1977, 5 U.S.C. §§ 901-12, trans
ferred the federal government's authority 
to enforce the Equal Pay Act from the 
Secretary of Labor to the EEOC. Hernan
do Bank argues that the Reorganization 
Act and all reorganization plans promulgat
ed thereunder must be found invalid be
cause the Reorganization Act contains a 
legislative veto provision similar to the one 
struck down in Chadha, see 5 U.S.C. 
§ 906.1 We do not agree. 

lion Act of 1977 authorizes the President to 
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[l] After a close analysis of the lan
guage and legislative history of the Reor
ganization Act, we conclude that its uncon
stitutional one-house legislative veto provi
sion is severable. We further conclude 
that the remainder of the Reorganization 
Act is constitutional and that President 
Carter's Reorganization Plan No. 1 of 1978 
effected a valid transfer of Equal Pay Act 
enforcement authority from the Secretary 
of Labor to the EEOC. 

[2] The Reorganization Act of 1977 
does not contain a severability clause. Al
though we might infer from such legisla
tive silence that Congress intended the pro
visions of the statute to be nonseverable, 
"the ultimate determination of severability 
will rarely turn on the presence or absence 
of such a clause." United States ·v. Jack
son, 390 U.S. 570, 585 n. 27, 88 S.Ct. 1209, 
1218 n. 27, 20 L.Ed.2d 138 (1968). Rather, 
the court must inquire into whether Con
gress would have enacted the remainder of 
the statute in the absence of the invalid 
provision. Consumer Energy Council v. 
FERG, 673 F.2d 425 (D.C.Cir.1982). "Un
less it is evident that the legislature would 
not have enacted those provisions which 
are within its power, independently of that 
which is not, the invalid part may be 
dropped if what is left is fully operative as 
a law." Buckley v. Valeo, 424 U.S. 1, 109, 
96 S.Ct. 612, 677, 46 L.Ed.2d 659 (1976}, 
quoting Champlin Refining Co. v. Corpo
ration Commission, 286 U.S. 210, 234, 52 
S.Ct. 559, 564, 76 L.Ed. 1062 (1932). 

Congressional intent and purpose are 
best determined by an analysis of the lan
guage of the statute in question. What 

reorganize the executive branch of the federal 
government by submitting plans of reorganiza. 
tion to both Houses of Congress. Under 5 
U.S.C. § 906, a plan becomes effective if neither 

reasons did Congress assign for its enact
ment of the Reorganization Act? Congress 
formally declared the Act's policy and pur
pose in 5 U.S.C. § 90l(a): 

The Congress declares that it is the poli
cy of the United States-

(1) to promote the better execution of 
the laws, the more effective management 
of the executive branch and of its agen
cies and functions, and the expeditious 
administration of the public business; 

(2) to reduce expenditures and promote 
economy to the fullest extent consistent 
with the efficient operation of the 
Government; 

(3) to increase the efficiency of the oper
ations of the Government to the fullest 
extent practicable; 

(4) to group, coordinate, and consolidate 
agencies and functions of the Govern
ment, as nearly as may be, according to 
major purposes; 

(5) to reduce the number of agencies by 
consolidating those having similar func
tions under a single head, and to abolish 
such agencies or functions thereof as 
may not be necessary for the efficient 
conduct of the Government; and 

(6) to eliminate overlapping and duplica
tion of effort. 

In 5 U.S.C. § 901(b), Congress explained 
that the policies of § 90l(a) could best be 
accomplished by delegating to the Presi
dent the legislative authority to reorganize 
the executive branch. The words of Con
gress are exp1icit: 

Congress declares that the public inter
est demands the carrying out of the pur-

House objects to it within sixty days of its sub
mission. This one-house legislative veto provi
sion is unconstitutional under Chadha. 
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poses of subsection (a) of this section and 
that the purposes may be accomplished 
in great measure by proceeding under 
this chapter, and can be accomplished 
more speedily thereby than by the enact
ment of specific legislation. 

Thus Congress obviously concluded that it 
would be more efficient and better attuned 
to the public interest to delegate to the 
President authority to formulate the specif
ics of reorganization plans. 

The legislative veto provision reflects 
Congress' desire to vote its approval of any 
specific reorganization plan. But there is 
more of relevance to our inquiry in the 
language of the Act. The Reorganization 
Act of 1977 is the first such statute in 
which Congress placed specific limitations 
upon the authority delegated. Section 905 
provides that no plan may create a new 
executive department, abolish or transfer 
an executive department or independent 
regulatory agency, continue an agency or 
function beyond the time authorized by 
law, or authorize an agency to exercise a 
function not already expressly conferred 
by law. See H.R.Rep. 95-105, reprinted 
in [1977] U.S.Code Cong. & Admin.News 
41. 

A review of the Reorganization Act's leg
islative history demonstrates congressional 
awareness of the serious constitutional 
questions raised by the legislative veto. 
Congressman Robert Drinan doubted the 
wisdom of bypassing the normal legislative 
process and, thereby, of risking a judicial 
declaration of unconstitutionality. He ob
served that the Reorganization Act "inten-

2. We perceive a significant distinction between 
the exercise of a one-house legislative veto, such 
as that held invalid in Chadlza, and the mere 
presence of an unexercised legislative veto in 
the Reorganization Act. Chadha involved a sit-

tionally does not contain a severability 
clause. The one House veto provision is 
deemed to be an integral and necessary 
part of the legislative scheme for reorgani
zation." Id. at 69. 

With the exception of Congressman Dri
nan's comments, nothing in the wording of 
the Act or in its legislative history indicates 
that Congress would not have enacted the 
Reorganization Act without the legislative 
veto provision or that Congress even con
sidered the issue of severability. 

The legislative history is replete with 
statements calling for efficient change in 
the organization of the executive branch. 
The House Report notes that in our con
stantly shifting society, "[f]unctions 
change, new methods are developed, bu
reaucratic structures become obsolete, 
[and] new laws are passed." Id. at 43-44. 
Congress expected the Reorganization Act 
to bring about organizational changes in 
the executive branch that would result in 
"cost reduction, improved management and 
better services to the public." Id. at 43. 

It is clear from the legislative history 
that Congress undertook several steps in 
its drafting of the Act to "strengthen the 
role of Congress and help allay, in part, 
fears of unconstitutionality." Id. The 
substantive limitations imposed retain for 
Congress control over the substantive oper
ations of the federal government. The Act 
does nothing more than delegate to the 
President the authority to reorganize the 
complex bureaucratic machinery of the ex· 
ecutive branch so as to implement most 
effectively Congress' substantive policies.2 

uation in which Congress delegated to the Attor
ney General "the authority to allow deportable 
aliens to remain in this country in certain speci
fied c!rcumstances." 103 S.Ct. at 2786. By its 
unilateral veto of the Attorney General's deci-
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Congress was acutely aware of the ongo
ing need for flexibility in the reorganiza
tion of the executive branch, and it adopted 
what it perceived to be the most efficient, 
expeditious means of achieving that end. 
In so doing, it retained, as the Constitution 
requires, the ultimate power to establish by 
legislation the substantive policies of the 
federal government. 

[3) We conclude that the unconstitu
tional legislative veto provision is severable 
even though the Reorganization Act of 
1977 contains no severability clause, be
cause neither the express language of the 
statute nor the Act's legislative history 
makes it "evident that the legislature 
would not have enacted" the remainder of 
the Act in the absence of the legislative 
veto provision. See Buckley v. Valeo, 424 
U.S. 1, 109, 96 S.Ct. 612, 677, 46 L.Ed.2d 
659 (1976). Mere uncertainty about the 
legislature's intent is insufficient to satisfy 
the test announced in Buckley v. Valeo. 
We therefore hold that the remainder of 
the Act "is fully operative as a law." Id. 

[4, 51 We further find and hold that the 
Reorganization Act validly delegated to the 
President the legislative authority to 
promulgate executive branch reorganiza
tion plans. Because President Carter's Re
organization Plan No. 1 of 1978 conformed 

sion to allow Mr. Chadha to remain in the 
United States despite an outstanding deporta· 
tion order, the House of Representatives "took 
action that had the purpose and effect of alter. 
ing the legal rights, duties and relations of per
sons, including the Attorney General, Executive 
Branch officials and Chadha, all outside the 
legislative branch." 103 S.Ct. at 2784. The Su
preme Court held that once Congress delegated 
its legislative authority, it was obliged to honor 
its delegation "until that delegation is legislative
ly altered or revoked." 103 S.Ct. at 2786. 

to the substantive provision of the Act and 
did not transgress any of the limitations 
imposed by 5 U.S.C. § 905, the plan is 
enforceable as law. The plan thus effected 
a valid transfer of governmental authority 
to enforce the Equal Pay Act from the 
Secretary of Labor to the EEOC. 

Jurisdiction 

[6] Hernando Bank alleges that the dis· 
trict court lacked subject matter jurisdic
tion. We do not agree. The EEOC 
brought this action pursuant to sections 
16(c) and 17 of the Fair Labor Standards 
Act, 29 U.S.C. §§ 216(c), 217. Section 17 
provides that "[t)he district court ... shall 
have jurisdiction . . . to restrain violations 
of section 15 .... " 

In addition, the district court had juris
diction under both 28 U.S.C. § 1331 and 28 
U.S.C. § 1345. Section 1331 provides that 
"the district courts shall have original juris· 
diction of all civil actions arising under the 
constitution, laws or treaties of the United 
States." A suit brought under the Equal 
Pay Act is obviously an action arising un
der a law of the United States. Section 
1345 grants the district courts original jur
isdiction of civil actions brought by federal 
agencies, such as the EEOC, that are ex-

In the instant case, there was no congression
al delegation and subsequent withdrawal of del
egated legislative powers. Further, no action 
was taken that affected the substantive rights of 
any person. The challenged executive action 
did nothing more than transfer the federal 
government's responsibility for enforcing the 
Equal Pay Act from one executive agency to 
another, i.e. from the Secretary of Labor to the 
EEOC. The reorganization plan effected no 
substantive change in the applicable substantive 
legislation; indeed, 5 U.S.C. § 905 forbids an:-" 
such changes. 
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pressly authorized to sue by an Act of 
Congress.3 

Statute of Limj[;ations 

[7] The district court held that the stat
ute of limitations 4 bars the EEOC's claims 
under 29 U.S.C. § 216(c) 5 because, even 
though employees Harris, Fuquay, and Sul
livan were listed in the prayer for relief 
section of the EEOC's initial complaint, the 
EEOC did not specificaily name the three 
as plaintiffs before the expiration of the 
two-year limitation period.6 However, 
courts that have considered the "named as 
party plaintiff" requirement of 29 U.S.C. 
§ 256, a statute very similar to § 216(c), 
have required merely that the employee be 
identified in the complaint or in a pleading 
equivalent to it. E.g. Donovan v. Crisosto
mo, 689 F.2d 869 (9th Cir.1982) (Wisdom, 
J., sitting by designation}, citing Prickett 

3. 28 U.S.C. § 1345 provides in full: 

Except as otherwise provided by Act of Con· 
gress, the district courts shall have original 
jurisdiction of all civil actions, suits or pro
ceedings commenced by the United States, or 
by any agency or officer thereof expressly 
authorized to sue by Act of Congress. 

Hernando Bank argues that the EEOC may not 
invoke § 1345 jurisdiction because the Equal 
Pay Act authorizes the Secretary of Labor and 
not the EEOC to bring enforcement proceed· 
ings. The EEOC assumed its enforcement pow
ers from the President's Reorganization Plan 
No. l of 1978 rather than from an Act of Con
gress. However, since a presidential reorgani· 
7..ation plan that is not rejected becomes Jaw, 
Young v. United States, 212 F.2d 236 (D.C.Cir. 
1954), cert. denied, 347 U.S. 1015, 74 S.Ct. 870, 
98 L.Ed. 1137 (1954), and since the application 
of the Reorganization Plan No. l of 1978 to 
pending litigation "contradicts neither 'statutory 
direction [n]or legislative history,'" United 
Slates v. City of Miami, 664 F.2d 435, 437 (5th 
Cir.1981) (en bane), quoring Bradley v. School 
Bd., 416 U.S. 696, 711, 94 S.Ct. 2006, 2016, 40 
L.Ed.2d 476 ( 1974). we hold that the EEOC was 
"express!:-· authorized JO sue" under the Equal 
Pay Act within the meaning of§ 1345. 

v. Consolidated Liquidating Corp., 196 
F.2d 67 (9th Cir.1952); Ciemnoczolowski v. 
Q. 0. Ordinance Corp., 119 F.Supp. 793 
(D.Neb.1954), affirmed, 233 F.2d 902 (8th 
Cir.), cert. denied, 352 U.S. 927, 77 S.Ct. 
226, 1 L.Ed.2d 162 (1956). The EEOC's 
naming of the three women in the prayer 
of its complaint satisfies this test, as does 
the agency's specific references to them in 
its answers to Hernando Bank's interroga
tories. Therefore, the statute of limita
tions does not bar the EEOC's claims under 
§ 216(c). 

Concilia.t:on as a Precondition to LHiga.tion 

[8) The district court stated in support 
of its grant of summary judgment that the 
EEOC's conciliation efforts prior to com
mencement of this litigation were grossly 
inadequate. The trial court thus implicitly 

4. 29 U.S.C. § 255 provides, in pertinent part: 

Any action commenced . . . to enforce any 
cause of action for unpaid minimum wages, 
unpaid overtime compensation, or liquidated 
damages, under the Fair Labor Standards Act 
of 1938, as amended ... 

(a) . . . may be commenced within two 
years after the cause of action accrued, and 
every such action shall be forever barred 
unless commenced within two years after 
the cause of action accrued ... 

5. The EEOC sought remedies under 29 U.S.C. 
§§ 216(c) and 217. Hernando Bank concedes 
that the EEOC's § 217 claims were commenced 
in a timely fashion. 

6. 29 U.S.C. § 2l6(c) provides, in pertinent part: 

In determining when an action is commenced 
... under this subsection for the purposes of 
the statutes of limitations provided in [29 
U.S.C. § 255}, it shall be considered to be 
commenced in the case of any individual 
claimant on the date when the complaint is 
filed if he is specifically named as a party 
plaintiff in the complaint, or if his name did 
not so appear, on the subsequent date on 
which his name is added as a party plaintiff 
in such action. 
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held that the EEOC must undertake concil
iation efforts before it may commence a 
judicial proceeding to enforce the Equal 
Pay Act. Although it is undisputed that 
the EEOC must "endeavor to eliminate any 
. . . alleged unlawful employment practice 
by informal methods of conference, concil
iation, and persuasion" before it may bring 
a judicial enforcement proceeding under Ti
tle VII, see 42 U.S.C. 2000e-5(b), the ques
tion whether the EEOC must do the same 
before it may commence such an action 
under the Equal Pay Act is one of first 
impression in this circuit. We now hold 
that the EEOC is not required to conciliate 
as a precondition to the filing of a suit to 
enforce the substantive provisions of the 
Equal Pay Act. It follows a fortiori that 
inadequate conciliation efforts present no 
bar to judicial proceedings. 

We briefly sketch the relevant statutory 
history. Congress enacted the Equal Pay 
Act of 1963, 29 U.S.C. § 206(d), as an 
amendment to the Fair Labor Standards 
Act (FLSA), 29 U.S.C. § 201 et seq. By 
providing that "any amounts owing to any 
employee which have been withheld in vio
lation of this subsection [i.e. the Equal Pay 
Act] shall be deemed to be unpaid minimum 
wages or unpaid overtime compensation 
under [the FLSAJ," 29 U.S.C. § 206{d)(3), 
Congress intended that the Equal Pay Act 
be enforced in accordance with well estab
lished FLSA procedures. H.Rep. No. 309, 
88th Cong., 1st Sess., reprinted in [1963) 
U.S.Code Cong. & Admin.News 687. These 
procedures do not include conciliation. See 
29 U.S.C. §§ 206(d), 216, 217. When Con
gress amended the Equal Pay Act in 197 4, 
it did not add a conciliation requirement, an 
administrative procedure that it had or
dained in the intervening years when it 
first adopted and then expanded Title VII. 

Compare 29 U.S.C. §§ 204(f), 216(b) with 
42 U.S.C. §§ 2000e-5(b), 2000e-16(c). 

The Reorganization Act of 1977 and Re
organization Plan No. 1 of 1978 are at the 
end of the scenario. We find nothing in 
the language of the Reorganization Act, 
the Reorganization Plan, the message of 
President Carter accompanying the plan, or 
in the Executive Order implementing it 
that supports the proposition that the con
ciliation requirements of Title VII automat· 
ically apply to Equal Pay Act claims after 
the transfer. See the Reorganization Act 
and ReorganizatiQn Plan; Executive Order 
No. 12,144, reprinted in 44 Fed.Reg. 37,-
193 (1979). See also S.Rep. No. 750, 95th 
Cong., 2d Sess. (1978); H.R.Rep. No. 1069, 
95th Cong., 2d Sess. (1978). 

Our holding today is based upon several 
considerations. We first note the absence 
of any reference to a conciliation require
ment in the statutory language of the 
Equal Pay Act. Nothing in the legislative 
history suggests that this omission was 
due to congressional oversight or inadvert
ence. We are persuaded that had Con
gress wished to require conciliation as a 
prerequisite to litigation, it would have 
done so expressly, as it did for actions 
brought under both Title VII, 42 U.S.C. 
§ 2000e-5(b), and the Age Discrimination 
in Employment Act, 29 U.S.C. § 626(b). 

Further, a conciliation requirement 
would be inconsistent \\-'ith the remedial 
scheme of the Equal Pay Act. The FLSA 
provides for the payment of unpaid wages, 
but limits an award to the two-year period 
(and in some instances three-year period) 
immediately preceding the filing of the law
suit. 29 U.S.C. § 255(a). Under Title Vll, 
back pay is available for the two-year peri
od immediately prior to the commencement 
of administrative proceedings with the 
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EEOC. 42 U.S.C. § 2000e-5(g). Accord
ingly, the conciliation requirement of Title 
VII has no practical adverse effect upon 
that statute's remedial scheme, but the de
lay caused by such a requirement under 
the Equal Pay Act would seriously dimin
ish, or destroy, the back pay claim it would 
purport to prescribe. 

In addition, the legislative history reveals 
that the Congress considered but declined 
to adopt a permissive conciliation provision 
in the Equal Pay Act.7 Finally, we find 
instructive the passing observation by the 
Supreme Court in County of Washington 
v. Gunther, 452 U.S. 161, 175 n. 14, 101 
S.Ct. 2242, 2251 n. 14, 68 L.Ed.2d 751 
(1981), that "the Equal Pay Act, unlike 
Title VII, has no requirement of filing ad
ministrative complaints and awaiting ad
ministrative conciliation efforts." 

Our holding today is consistent with the 
decisions recently reached by our col
leagues in the District of Columbia Circuit, 
Ososky v. Wick, 704 F.2d 1264 (D.C.Cir. 

7. The rejected provision stated in part, '1f a 
violation is found to exist, the Secretary may, 
before taking further action hereunder, by in
formal methods of conference, conciliation, and 
persuasion, endeavor to eliminate ... " S.Rep. 
910, 88th Cong., 1st Sess., 109 Cong.Rec. 2886, 
2887 (1963). 

8. AFFIDAVIT OF IMOGENE HARRIS 

STATE OF MISSISSIPPI 
COUNTY OF DESOTO 

Personally appeared before me the under
signed authority in and for the jurisdiction 
aforesaid, while within my jurisdiction, Imo
gene Harris who, after being duly sworn by me, 
stated to me upon her oath as follows: 

1. 
My name is Imogene Harris. I am an adult 

resident citizen of the State of Mississippi, have 
personal knowledge of the faeis stated herein, 
and, if sworn as a witness. could competentlv 
testify thereto. 

2. 

1983), and in the Eighth Circuit, EEOC v. 
Home of Economy, Inc., 712 F.2d 356 (8th 
Cir.1983). 

Affidavits of Discriminatees 

In granting Hernando Bank's motion for 
summary judgment, the district court was 
obviously impressed by the affidavits of 
the three female assistant cashiers named 
in the EEOC's complaint. The affidavits, 
which were attached to Hernando Bank's 
motion, stated: "I am not aware of any sex 
discrimination at Hernando Bank, there
fore, I did not request, do not desire nor 
have I authorized the Equal Employment 
Opportunity Commission to represent me in 
the foregoing civil action." The three 
women also executed supplemental affida
vits containing the same statement. The 
September 2, 1980 affidavit of one of the 
female assistant cashiers, and her supple
mental affidavit dated March 25, 1981, are 
set out in full in the margin.8 All three 

I am employed by the Hernando Bank. My 
position with the Hernando Bank is that of 
Assistant Cashier. 

3. 
It is my understanding that the Equal Em

ployment Opportunity Commission is presently 
seeking relief on my behalf in a civil action 
styled Equal Employment Opportunity Commis
sion v. Hernando Bank, Inc., Civil Action No. DC 
80-26-1.S-P, on file in the United States District 
Court for the Northern District of Mississippi, 
Delta Division. It is my further understanding 
that said action is founded upon allegations of 
sex discrimination. 

4. 
I am not aware of any sex discrimination at 

Hernando Bank, therefore, I did not request, do 
not desire nor have l authorized the Equal Em
ployment Opportunity Commission to represent 
me in the foregoing civil action. 

5. 
No official officer or other agent of the Her

nando Bank has requested or required me to 
give this affidavit, instead, I initiated the contact 
with the bank officials regarding the necessary 



2062 E.E.O.C. v. HERNANDO BANK. INC. 

Nole 8-Continucd 

steps to terminate my involvement in this ac· 
tion. l have freely voluntarily and of my own 
volition given this affidavit without any coer· 
cion or promise of reward by any official, offi
cer or agent of the Hernando Bank. J. have 
been assured by officers of the Hernando Bank 
that no reprisal will be taken in the event I 
choose to have the Equal Employment Opportu
nity Commission continue to pursue this action 
on mv behalf, however, I do not desire the 
Equal· Employment Opportunity Commis~1un to 
continue to maintain this action on my hchalf. 

6. 
I hereby request that the Court terminate this 

action as it relates to me. 
Dated this 2nd day of September, 1980. 

Isl lmo~e Harris 
IMOGENE HARRIS 

Sworn to and subscribed before me this 2nd 
day of September, 1980. -

Isl Donna B. Harris 
NOTARY PUBLIC 

My Commission Expires: 
Mv commission expires June 10, 1981 

SUPPLEMENTAL AFFIDAVIT OF 
IMOGENE HARRIS 

STATE OF MISSISSIPPI 
COUNTY OF DESOTO 

Personally appeared before me the under· 
signed authority in and for the jurisdiction 
aforesaid, while within my jurisdiction, Imo· 
gene Harris, who, after being duly sworn by me, 
stated to me upon her oath as follows: 

L 
My name is Imogene Harris. I am an adult 

resident citizen of the State of Mississippi, have 
personal knowledge of the facts stated herein, 
and, if sworn as a witness, could competently 
testify thereto. 

2. 
I am employed by the Hernando Bank. My 

position with the Hernando Bank is that of 
Assistant Cashier. 

3. 
I am the same Imogene Harris who previous· 

lv provided an affidavit in this civil action on 
September 2, 1980. Furthermore, I am the 
same Imogene Harris wh0 was deposed by the 
Equal Employment Opportunity Commission on 
March 24, 1981. This affidavit was provided to 
the bank after the March 24, 1981 deposition. 

4. 

lt is mv understanding that the Equal Em· 
ployment Opportunity Commission is presently 

seeking relief on my behalf in a civil action 
styled Equal Employment Opportunity Cummis· 
sion v. Hernando Bank, Inc., Civil Action No. DC 
80-26-LS-0, on file in the United States District 
Court for the northern District of Mississippi, 
Delta Division. It is my further understanding 
that said action is founded upon allegations of 
sex discrimination. 

s. 
I am not aware of any sex discrimination at 

Hernando Bank, therefore, I did not request, do 
not desire, nor have I authorized the Equal 
Employment Opp<Jrtunity Commission to repre
sent me in the foregoing civil action. 

6. 
No official. officer, or other agent of the Her· 

nando Bank has requested or required me to 
give this supplemental affidavit. Instead, I ini· 
tiatcd the contact with the bank officials regard· 
ing the necessary steps to terminate my involve
ment in this action. I have freely, voluntarily 
and of my own .volition given this affidavit 
without any coercion or promise of reward by 
any official, officer or agent of the Hernando 
Bank. l have been assured by officers of the 
Hernando Bank that no reprisal will be taken in 
the event I choose to have the Equal Employ
ment Opportunity Commission continue to pur· 
sue this action on my behalf, however, I do not 
desire the Equal Employment Opportunity Com· 
mission to continue to maintain this action on 
my behalf. 

7. 
On March 24, 1981, I discussed this case with 

the attorncvs for the Hernando Bank. My dis· 
cussions with the bank's anornevs were volun· 
tary. The bank's at1orneys ex;~lained my in· 
volvcmcnt in this civil action and 1 was permit
ted to ask any questions I wished to ask. I was 
assured by the attorneys that no reprisal will be 
taken in the event J choose to have the Equal 
Employment Opportunity Commission continue 
to pursue this action on my behalf, however, as 
1 previously stated to the bank's officials, I do 
not desire the Equal Employment Opportunity 
Commission to continue to maintain this action 
on my behalf. 

8. 
Ba,..cd on the foregoing facts J hereby reaffirm 

and renew my request of September 2, J 980, 
that the Court terminate this action as it relates 
to me. 

Dated this 25 dav of March. 198 l. 
isl J.~cne Harris 

IMOGENE HARRIS 
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affidavits are identical, as are all three 
supplemental affidavits. 

[9, lOJ In finding that these affidavits 
rendered the EEOC "powerless to prose
cute a suit" under either section 16(c) or 17 
of the FLSA, 29 U.S.C. §§ 216(c), 217, the 
district court accorded inordinate weight to 
them. This was error. The affidavits are 
material, but they are not dispositive of the 
factual and legal issues involved in the 
determination of whether Hernando Bank 
complied with the congressional directives 
contained in the Equal Pay Act. Like the 
affidavits, the Equal Pay Act speaks of 
discrimination, but it does so in terms that 
may not appear to be discrimination to a 
layman. The Equal Pay Act obliges an 
employer to provide equal pay for "equal 
work on jobs the performance of which 
requires equal skill, effort and responsibili
ty and which are performed under similar 
working conditions." 29 U.S.C. § 206(d)(l). 
The operative test is whether a woman is 
paid less for a job "substantially equal" to 
a man's; the test relates to job content 
rather than to job title or description. 
Hodgson v. Behrens Drug Co., 475 F.2d 
1041 (5th Cir.1973). Factored into the 
court's determination are such diverse con
siderations as seniority systems, merit sys
tems, quantity or quality productivity 
schemes, and differentials based on any 
factor other than sex. 29 U.S.C. 
§ 206(d)(l). The court's inquiry is often 
complicated and oblique. A proper deter· 
mination demands far more than the mere 
conclusional attestation by the alleged dis
criminatees that they are not aware of any 
discrimination. 

Nole 8-Continued 
Sworn to and subscribed before me this 25th 

day of March, 1981. -

{sl Lola H. Robison 
NOTARY PUBLIC 

Summary Judgment 

Under Fed.R.Civ.P. 56, the district court 
may grant a summary judgment only if 
"there is no genuine issue as to any materi
al fact." In determining whether there is a 
genuine fact issue, the court must review 
"the pleadings, depositions, answers to in
terrogatories, and admissions on file, to
gether with the affidavits." We addressed 
the specifics of summary judgment in Keis
er v. Coliseum Properties, Inc., 614 F.2d 
406, 410 (5th Cir.1980), and held: 

The burden of proof falls on the party 
seeking summary judgment, and any 
doubt as to the existence of a genuine 
issue of material fact must be resolved 
against the moving party. (Citations 
omitted.) We note that a court can only 
enter a summary judgment if everything 
in the record-pleadings, depositions, in
terrogatories, affidavits, etc.-demon
strates that no genuine issue of material 
fact exists. Rule 56 does not distinguish 
between documents merely filed and 
those singled out by counsel for special 
attention-the court must consider both 
before granting a summary judgment. 

After reviewing all of the record now 
before us, we find that there was a sub
stantial differential in the pay of male and 
female assistant cashiers throughout the 
entire relevant time period. No female as
sistant cashier at Hernando Bank has ever 
been paid as much as any male assistant 
cashier. Indeed, one male assistant cashier 
who received an unfavorable performance 
rating and was reassigned to a lower posi
tion as "courier," continued to receive a 

My Commission Expires: 
M_)r Commission Expires July 23, 1983. 
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higher salary than all of the female assist
ant cashiers. 

[ 11] The record includes several de
scriptions of the duties of various assistant 
cashiers. While some were responsible for 
the general ledger, vault supervision, and 
customer assistance, others balanced 
accounts and supervised other employees. 
All assistant cashiers, male and female, 
rotated among the various functions. 
Whether Hernando Bank paid different 
amounts to females than it paid to males 
for substantially equal job assignments is a 

disputed question of fact on the record 
before us. Because this disputed issue is 
material to the EEOC's Equal Pay Act 
claims, the summary judgment should not 
have been granted. 

It necessarily follows that there is no 
basis for Hernando Bank's cross-appeal for 
attorneys' fees. 

The judgment of the district court is 
REVERSED, the grant of summary judg
ment is vacated and the matter is RE
MANDED for further proceedings consist
ent herewith. 

Adm. Office, U.S. Courts-West Publishing Company, Saint Paul, Minn. 
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THE JOINT RESEARCH AND 
DEVELOPMENT ACT OF 1984 

HON. PETER W. RODINO, JR. 
OF NEW JERSEY 

IN THE HOlJSE OF REPRESENTATIVES 

Tucsda.y, February 28, 1984 

Mr. RODINO. Mr. Sprnker, I am 
plea.sed to join with sevi:'ral of my col
leagues in introducing the Joint Re
search ;md De\·elopinent Act of 1984. 

The bill is a bipartisan product of 
the hard work and analysis that have 
gone on in this area beginning in the 
91th Congress, when lYir. Em.VARDS in
troduced the first joint research and 
development bill. It borrows heavily 
from the bill introduced earlier this 
session by the ranking rninority 
member of the committee, Mr. FISH, 
and from the administration proposal 
introduced by Congressman lVfooR
HEAD. 

The concerns underlyifig this ]l;'gis1a
tion h:n-e been detai1ed by others. It is 
suffic'icnt here simply to n'affirm the 
corn id ion that joint research and de
\'f'101JD1ent can be an in1portant tool 
for m;iintainlng or reas.serting our 
techiwlogiea1 kaderc,hip in many in-

dustries. Rightly or wrongly, the anti
trust laws are perceived by many busi
nesses as a threat to legitimate joint 
research and development activity. We 
can address this problem through a 
strong affirmation of the social arid 
economic worth of joint research ac
tivity. 

The bill has two operative features. 
It will. codify the application of the 
rule of reason in all antitrust cases in
volving a joint research and develop
ment program as described in the defi
nitions. And it will limit the potential 
damage exposure of such a joint ven
ture to actual damages if the venture 
has been properly reported to the 
antitrust agencies. 

This legislation will not be a panacea 
for the economic and trade problems 
the United States has encountered in 
the world marketplace. Despite set
backs, the record suggests that this 
Nation has continued its technological 
leadership in many areas. In some in
dustries, the problems we have con
fronted have been less from outdated 
technology and more from competitive 
weaknesses in production and market
ing. Nonetheless, I am pleased that we 
are able to move affirmatively in this 
area to clear a way any unnecessary ob
stacles to jointly conducted research 
and development. And, most impor
tantly, we are able to do so without 
damaging the protections provided by 
antitrust enfo1-cement--a longstanding 
national policy that, over the years, 
has contributed substantially to main
taining the competitive fitness of 
American industry in international 
markets. 

The Subcommittee on Monopolies 
and Commercial Law held 2 days of 
hearings on joint research and devel
opment proposals last fall, and re
ceived testimony on the subject on two 
other occasions in the first session. 
Now it is time to act. The subcommit
tee plans to mark up this legislation 
on March 1. I hope that this proposal 
can move promptly through the full 
committee and be enacted by the Con
gress before the end of the summer.• 

or MISSISSIPPI 

IN THE HOl'SE Ol' REPRESENTATIVES 

Tuesday, February 28, 1984 
., Mr. LOTT. Mr. Speaker, on Febru- . 
ary 23 our distinguished colleague 
from New York <Mr. FISH), who is the 
ranking Republican on the House Ju
diciary Committee. h'stifird before the 
Rules Committee on the impact of the 
Supreme Court's decision in INS 
against Chadha holding the legis1ative 
Yeto unconstitutional. I found the gen
tlerrnm"s testimony espeda1ly useful 
both frnm the standpoint of historical 
baekgnmnd and insight into the 
growth of the legislati\·e >Tto. WhilC' I 

differ with the gentleman's concur
rence in the Supreme Court's reason
ing in Chadha, I think his review of 
the options for the future is part..icu
Iarly helpful to the House and its com
mittees as we decide what t.o do about 
the 200-plus now invalid legislative 
veto statutes. 

I would especially call the attention 
of my colleagues to his discussion of 
H.R. 3939, the Regulatory Oversight 
and Control Act, which I have intro
duced with 78 cosponsors. The gentle
man from New York is one of those co
sponsors and urges close consideration 
of this approach because it would give 
Congress authority to approve major 
regulations by the enactment of joint 
resolutions, and t.o disapprove nonma
jor regulations by the same form. As 
the gentleman points out, fewer than 
100 rules a year are considered major, 
and therefore Congress would not be 
overburdened. At the same time, these 
represent important policy choices 
which the Congress should consider 
and agencies should be forced to justi-
fy. . 

Mr. Speaker, at this point I insert 
the statement of the gentleman from 
New York and commend it to the read
ing of my colleagues. The statement 
follows: · 
STAT!::,\!;NT Ol' HON. HAMILTON FISH, JR., 

BiCFORE THE HOUSE COMMITH:E ON RULES: 
"CONGRESSIONAL RESPONSE TO THE CHADHA 
DECISION" 

Thank you, Mr. Chairman, I appreciate 
this opportunity to 1.estify on I.he legislative 
veto concept and discuss the issue of how 
Congress ought properly respond to the 
recent Clwda decision. 

The "legislative veto," or ··congr<>ssional 
veto" as it has sometimes been callf>d. is not 
a new idea. It bas been the source of <>ontro
versy and conflict between Che legislative 
and executive branches dating back to the 
New Deal era. Its use can be tra('ed to 
1932-with enactment of the 1933 Fiscal Ap
propriation bill. Furthermore. the idea is 
not unique to the Fedt>ra.l level of govt>rn· 
ment, nor even to the UnitE'd States. 

I am advised that some thirty-four State 
Jegisfatures use some form oJ a regulations 
review procedure. Some. but not all of tht'se. 
permit the repeal of regulations by the leg
islature or a committee of the legislature. 

reat BritBin. Austrialia. imd other coim
rics have also utilized procedures analogous 
to~ he legislative veto. But. of course. in par-

systems of government the sc-pa. 
rations ~1:Y\vers prindp1e is not present. 
Thus. the consti1 utiona1 infirmities relied 
on by the Supreme Court in Chadha are not 
present in those countries. 

Since 1932 some 210 different statutes, 
utilizing some form of Congressional re\ iew, 
have beE'n enacted into law. For many n·ars. 
the most not.able CongrE'ssional review pro
cC'dure was that containPd in the Reorr:ani
zation Act of 19:i5. It rt>quired the Prc~ident 
to transmit to Congress any plr.ns for the 
trfinsfer. abolition. co:1solidatlon. or c0ordi· 
nation of exe<:>utivC' b;-nnch n,gencle!> or fnnc· 
tions. Either Ho•Jc;e of Congress. thf'n. had 
sixty days to dic.appro\·e 1 he prnpa;.ed rt'ur
goniz:1~ ion plan. 

Tile \l'>e of the lvgis1ati\"f: wto de\"ice by 
Congn:.~s has grcgtly intensifi{•d in rt-eent 
years. ·Of the :no pr0\·i$\ans !llat c:d"t•'d 
- to Cliiidha, mon; tllan one-half of 

\\l're aclopl<'d stnce 1810. N1·;ir\y on~'· 
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half of these were adopted in the la.>t five 
years. Some of the more prominent exam
ples of re-cf·nt!y enacted statutes containing 
a Congressional veto or Commit.tee veto fe?.· 
ture. include: < l l the Congressional Budget 
Imponndmcnt Control Act of 1974 <Pubiic 
Law 93--3341; <2l the War Powers Act <Public 
Law 93-1481: <3) the Natural Gas Policy Act 
of 1918 (Pciblic Law 95··62ll; (4i the Federal 
Trade Commission Improvements Act of 
1980 (Public Law 96-·252l; and C5l the Nucle· 
ar Waste Policy Act of 1982 <Public Law 97-
425 l. 

The veto. as we know, has manifested 
itself in different forms. The most common 
of these being a one-house veto, allowing for 
disapproval by passage of a simple resolu
tion. Also frequently used was the two
house veto, requiring disapproval through a 
concurrent re&olution. Variations include(t 
the committee veto approach and mecha
nisms requiring affirmative approval <as op
pos0d to disapproval). The Chadha decision 
found all of the above forms to be constitu
tionally lacking, except approval require
ments which utilize a joint resolution 
(which is "presented" to the President!. 

What are the reasons why the legislative 
veto became so popular in Congress? First, 
it reflected an institutional reaction to. and 
frustration with, the growing complexity of 
the Federal Government itself. Congress 
felt it was outmatched by the size, power 
and expertise of the executive branch. Here, 
I would also include the so-called "Fourth 
Branch"-·the independent regulatory agen
cies. St'cond. the veto was used by Congress 
as a means of retaining a voice in important 
foreign policy questions (the War Powers 
Act and the Arms Export Cont\'ol Act are 
good ex:amplesl. Third, the veto was used as 
an adjunct of our Constitutional appropri
ations and budget responsibilities. Simply 
put, the veto has been used as a means of 
demonstrating the desire to arrest the 
growth of government spending. Finally, 
with those vetos focusing on final rules or 
regulations. it allowed Congress to re-claim 
a portion of the power it had too broadly 
delegated to agencies in organic statutes. 

On this last point, allow me to elaborate. 
How often. as Members of Congress, have 
we heard the frustrated complaints of our 
constituents· about unreasonable or unreal
istic bureaucratic regulations? People in all 
walks of life-education. business. medicine, 
farmers, senior citizens--continuous!y ex
press dissatisfaction with over-regulation in 
our society. Also, a.s legislators, we came to 
recognize that the intent of the laws which 
we had enacted wa.s often altered, distorted, 
or ignored In the "implementing" regula· 
tions. 

The legislative veto or Congre0siona.l veto 
represented an institutional effort by Con· 
gress to reverse this trend. While all the 
veto provisions that were enacted into law 
-were issue specific, there also ha.> been 
strong Congressional interest in legislation 
to establish a general veto procedure. This 
wa.s done both in the context of omnibus 
regulatory reform legislation and in propos· 
als such as that advocated by Congressman 
Elliott Levita.> and others. taking the form 
of amendments to the Administrative Proce
dure Act. The broad support for a generally 
applicable veto procedure reflected and re
flects a view, irrespective of politics or phi
losophy, that the growth of regulatory ac. 
tivity demands closer monitoring. Propo
nents of legislative veto have argued that 
administrative rulemaking-I.E., regulation 
writing-ls in the nature of legislation. The. 
legislative veto displayed a valid desire in 
Congress to recapture or recall a portion of 
the power delegated. 

Perhaps the high-water mark of support 
for a generally applicable veto procedure in 
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the House of Representatives came in 1970, 
during the 94th ·congress. At that time. the 
Subcommittee on Administrative Law and 
Governmental Relations of the House Judi
ciary Committee gave the Congressional 
veto idea very thorough consideration. Ex· 
tensive hearings were held over a two
month period. The Subcommittee heard 
from Congressional and Administration wit
nesses, Constitutianal·legal scholars. inter
ested private organizations, and members of 
two State legL'>lative committees which con
duct such a review of regulations. 

The result of these deliberations was a 
clean bill--H.R. 12048. It would have applied 
the Congressional review procedure to all 
rules and regulations issued by agencies sub
ject to the prm·isions of the Administrative 
Procedure Act, 5 U.S.C. Sections 551-559. 
Under the key procedure of the bill. either 
House could adopt a. concurrent resolution 
disapproving a. proposed rule or regulation 
within 60 calendar days after its· promulga
tion a.nd prior to its going into effect. Then, 
unless tl:te. second House acted in disagree
ment with the action of the first House 
within 30 days thereafter. the regulation 
was disapproved and did not go into effect. 

This "Administrative Rule Making and 
Reform Act of 1976" wa.5 considered in the 
House, under suspension of the rules, on 
September 21, 1976. Two hundred sixty-five 
Members voted "aye" and 135 voted "no". 
The measure failed to get a two-thirds vote, 
by just one vote! This historic footnote dem
onstrates the broad, bipartisan support for 
the veto that had occurred. 

As this example demonstrates, the House 
Judiciary Committee has been in the fore
front on this L<;sue for some years. Since our 
jurisdiction extends to the Administrative 
Procedure Act and the various regulatory 
reform proposals. we have spent extensive 
amounts of time analyzing this problem. At 
·the same time, we are affected by the 
Chadha decision in a more specific way. 
Three of the vetoes invalidated by the 
Chadha ruling are contained in laws directly 
under our jurisdiction. These are the Na
tional Emergencies Act <Public Law 94-412J 
and two distinct provisions in the Immigra
tion and Nationality Act <Public Laws 82-
414 and 85-316l. 

The Chadha decision has called a halt to 
use of the veto as a legislative shortcut for 
reaching otherwise valid congressional 
goals. The precise issue in Chadha. WM the 
constitutionality of section 244(c)(2) of the 
Immigration and Nationality Act of 1952, 
providing for a one-House veto of ageney 
suspensions of deportation. But while the 
case dealt with a particular form of the one
House veto, the opinion is clearly broad 
enough to negate the two-House veto as 
well. 

The Constitution, the Court said, provided 
for only one legislative process-passage of 
legislation by both the House and Senate 
and "presentment" to the President for his 
approval or disapproval. The Court took 
note of the simple but inescapable fact that 
Article I of the constitution requires that 
bills must be passed by both Houses of Con-· 
gress and presented to the President of the 
United States. 

I cannot say that I was surprised by the 
Court's decision; nor can I fault the Court's 
reasoning. While the short-term conse
quences of this ruling have caused some dis· 
comfort, I do not see the drama.tic alter
ation of the balance of power between the 
two branches that some in the media in
stantly proclaimed. Hearings such as this re
flect a calm, responsible Congress-seeking 
to explore options, alternatives and new ap
proaches. But, clearly, if Congress is· to re
claim control over the bureaucracy it ha.s 
created. and cut back on the vast delega-

tions of authority that we have granted. 
then it must now do so through tlk norm~1l 
legi.s!r.tive proces~-;. 

Before leaving the Ch'1.dha holding itself. 
two other important aspects of the case 
should be noted. These are the severnbility 
question and the apparent constitutional va
lidity of the "report and wait" approach. 

With the large number of laws containing 
veto provisions. the obvious question is 11.·hat 
happens to the remaining provisions of 
these laws. If Congress does not a.ct specifi
cally to repeal the various veto provisions 
from these statutes. then the Federal courts 
will be left to decide which statutes stand 
and which will fall. Whether or not a partic
ular statute contains a boilerplate severabil
ity clause, does not alone dispo;;e of the 
quest.ion. On a ca:;e-by-case analysis, the 
courts will be left to determine whether or 
not Congress would have enacted the over
all statute itself. with or without a legfala· 
tive veto provision. Buckley v. Valeo, 424 
U.S. 1, 108 \1976l. As the Court states tn the 
majority opinion this is, at best. an "elusive 
inquiry." This "elusive" chase after legisla
tive history could result in confusing and 
mixed results. In my view, each standing 
Committee of the House should undertake a. 
formal review of those statutes within its ju
risdiction and make a recommendation to 
the whole House regarding the remaining 
portion of those laws. 

A footnote in the majority decision points 
to another alternative a•:a.ilable to Congress. 
fully consist<>nt with the bicameral action 
requirement. In footnote 9, the Court ap
pears to look with favor on the so-called 
"Report and wait" approach upheld in Sib
bach v. Wilson, 312 U.S. 1 <1941). Under this 
approach, Congress does not unilaterally 
veto rules. Rather, the effectiveness of ad
ministrative action is delayed so as to give 
Congress the opportunity to review the 
rules before they become effective. Congress 
can then pass legislation to bar <or further 
dela.yJ the rules from going into effect if 
they are found objectionable. This i.s the 
exact approach taken In the so·ca!led 
"Rules Enabling Acts"-28 U.S.C. 2072 (Fed
eral Rules of Civil Procedurel; 18 U.S.C. 
3771 <Federal Rules of Criminal Procedure>; 
and 28 U.S.C. 2076 <Federal Rules of Evi
dence). 

Senator Levin has introduced legislation 
<S. 1650) that would institutionalize this 
report and wait procedure. However. some 
including the Justice Department caution 
that even the "report and wait" approach 
becomes constitutionally suspect if the bill 
contains procedures allowing a Commit.tee. 
one or both Houses of Congress to delay the 
effective date of administrative action. An 
unencumbered report and wait provision is 
contained in H.R. 2327-an omnibus regula
tory reform bill introduced by Congressman 
Sam Hall, which is now pending in the 
House Judiciary Committee. 

Unlike some of my colleagues, I do not be
Ueve that the Chadha decision inevitably 
means a weaker Congress. What it should 
mean is that Congress will be much more 
cautious and explicit in enacting future leg
islation. Broad delegations of power to the 
agencies should no longer be the pattern. I 
feel confident that Congress will react to 
this decision. by becoming a more precise 
legislative body, more attentive to the detail 
of legislative language than ever before. 

What. specifically. are our options? Well, 
as with any ruling as to unconstitutionality, 
a logical first suggestion is a constitutional 
amendment. Proposed constitutional 
amendments authorizing one-House vetoes 
of regulations have been introduced both in 
the House <H.J. Res. 313-Congressman 
Jacobs> and in the Senate (S.J. Res. 135-
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Senator DeConcinl). Constitutional amend· 
ments. of course. are referred to the Com
mitt.ee on the Judiciary. Frankly, however. I 
do not view this option as either advisable 
or politically practical. The constitutional 
amendment process ls complicated and time 
consuming. We have other alternatives 
available to us that are preferable both in 
terms of time and temperate response. 

I have already discussed two other such 
options~both of which I believe have sub· 
stantial merit. I refer, first, to an organized 
review of existing statutes containing inval· 
id veto provisions by the various committees 
of jurisdiction. This should be undertaken 
promptly and irrespective of whether other 
responsive options are explored. We should 
not, by inaction, leave the severability ques
tion on many important laws <such as War 
Powers and Impoundment Control) solely in 
the hands of the courts. 

The other option. to which I have already 
alluded, is the "report and wait" approach 
advocated by Senator Levin and others. 
This mechanism is fully consistent with the 
bicameral mandate of the Chadha decision. 
Congress by law can delay the effective date 
of regulations or other form$ of administra· 
tive action. Once the proposed regulation or 
action is made known and studied, we can 
then pass legislation to prevent or further 
delay its implementation. Such legislation 
would have to pass both Houses and be pre
sented to the President. If we choose this 
route we must be careful not to grant 
powers solely to committees or solely to 
Congress that would be inconsistent with 
the full legislative process requirements of 
Chadha. So, for example. a particular com· 
mittee could not be allowed to extend the 
review period. Final disapproval or exten
sion could not oc-cur but through bicameral 
action and presentment to the President. 

Other options also come to mind. In the 
past, members of this House ha.ve urged 

· that Congress set aside one session of Con· 
gress, or an entire Congress, to re-examine 
existing lavlS. No one anrues that over-dele
gation has. in large part~ contributed to the 
attractiveness of t.he iegislative veto mecha
nism. Perhaps now is the time for a genuine 
"oversight Congress" that, aside from the 
essential budget and appropriations it.ems. 
takes a critical look backward at what is al· 
ready on the books. Most committees would 
have more than enough material t.o review. 
and, hopefu1ly, nePded re»isions and repeals 
would result. \Vhat. I am suggesting is analo· 
gous to the tlwory that prompt.ed and eon· 
tinues to prompt support for sunset legisla
tion. It is an idea even more worthwhile in 
light of Chadha. 

Another idea deserdng oi consideration is 
contained int.he "Regulatory Oversight and 
Control Act of 1983'. <H.R. 3fl39J, sponsored 
by our distinguished coli-2ague, Trent Lott. I 
am a co-spomor of this measure. which is 
currently pending in both the Rules Com
mittee and the Judiciary Committee_ H.R. 
3939 contains variations on many of the 
concepts contained in previous regulatory 
reform bills. This includes: OJ requiring a 
cost-benefits analysis of "major rules" (a de· 
fined term in the bill); (2l a semi-annual 
regula1.ory agenda of proposed ruies; (3) 
mandatory a.gency re>'iew of existing rules; 
and (4) a modified Bumpers amendment. 

But, in the context of our discussion. the 
rnost intf•f("Sting in H.R. 3939 is 
contained in 201. It states that no 
major irule can tri:;ke ef!'ect unlP-ss Con~.;ress 

a joint resolut~on of approYal within 
nf1t:·r i1 . .s tran:-:tnittal by the rclt~Yant 

::tgeney. This va..:-iation 0n the and 
waitu proc?dure, rn?~ridHtf's an 
act by the Congress 1:H'"fore a partit uJa.r rt~g. 
uL!Uon can go into dfec-t. (Usually, Con-

gress must act to stop a regulation or other 
administrative decision.> 

This approach merits close consideration 
for two principal reasons. First. while most 
major rules present important policy 
choices, the average annual number of such 
iS not large. Estimates are that, on the aver· 
age, the Federal Agencies· promulgate less 
than 100 major rules asear. Thus, Congress 
and its various committees would not be se
riously overburdened by this new workload. 
Second, the burden of proof in justifying 
the statutory authority and need for specif
ic major regulation would be placed square· 
1Y on the agency. Congress would have t.o be 
convinced of its merits or else the regulation 
simply would not take legal effect. This idea 
deserves further inquiry by both this Corn· 
mittee and the Committee on the Judiciary. 

Finally, we can just do a better job as leg
islators. Better, more exacting drafting of 
statutes is demanded. Broad delegations of 
power should be discouraged or carefully 
considered. \Ve should become even more 
aggressive in implementing our constitution
al taxation and appropriations responsibil· 
!ties. Oversight ls a. much discussed element 
of our role-but all too often it is superficial 
in nature and lacks foI1ow-up. Quite aside 
from the availability of the veto, and substi
tute mechanisms that must pass constitu
tional muster, we already have· in place the 
powers to achieve parity in the separation 
of powers struggle. 

This completes my prepared remarks. 
Again, thank you for the opportunity to 
share my views on this important subject. I 
would be happy to try and answer an ques
tions you may have.• 

WHERE THERE IS SMOKE, 
THERE IS FIRE 

HON. TOM LANTOS 
OF CALl?OP..NIA 

IN THE HOUSE OF REPRESENTATIVES 

Tuesday, Febrn.ary 2.8, 1984 
1111 Mr. LANTOS. Mr. Speaker, recent
ly, my colleagues and I have read ac
counts in the Washington Post and 
New York Times of the battle between 
three leading health organizations.and 
the R. J. Reynolds Tobacco Co. re
garding misleading and irresponsible 
advertising that presented a false pie· 
ture of the well-established health 
hazards of smoking. 

Reynolds· nev.- advertising campaign 
contends that the health impact of 
smoking is still an open question; that 
there was •·significant evidence" to 
contrndict the assumption· that smok· 
ing causes disease. This new ad cam
paign states that Reynolds will cite 
such evidence in the near future. The 
tobacco giant stat.es that no causal 
link has ·been established between 
smoking and cancer, emphysema, or 
heart disease. 

There is absolutely no question in 
my mind or in the minds of-these dis· 
tinguished health organi?.ations--the 
American Heart Association. the 
American Cancer Society. and the 
American Lung Associations-that an 
OHT\Vhelming amount of sdi:ntific evi· 
dence demonstrates teyond reasonable 
doubt that cigarettes rcre this roun
try·s major health hazard. 

Today we knm•: much more about 
the ad\'erse health pffrcis of smoking 

than we did when the first report of 
the Surgeon General was issued in 
1964. We know that smoking is our Na
tion's most preventable cause of pre
mature death and illn~s. We know 
that smoking is a major risk factor in 
cancer, heart disease, and emphysema. 
We know that cigarettes are directly 
responsible for the needless and pre
ventable deaths of more than 300,000 
Americans each year. The costs in 
terms of loss of life, unnecessary 
health care expenses, and lost produc· 
tivity to our economy is absolutely 
staggering. 

If we are to make smoking preven· 
tion a public priority, it is ·time to tell 
the full truth about smoking and to 
characterize cigarettes for what they 
are--a leading cause of cancer. heart, 
and lung disease. 

I have joined a large number of my 
co11cagues in the House in cosponsor
ing · H.R. 1824, the Comprehensive 
Smoking Prevention Act to establish a 
national program to increase the a\·ail
ability of information on the health 
consequences of smoking and to 
change the label requirements for 
cigarettes. It replaces the current ciga
rette warning label with new, stronger 
health warnings. Unlike the current 
label, which 54 milJion American 
smokers are familiar with, the new 
warnings are specific and refiect the 
most current scientific knmYledge 
about the relationships betv.:e<:n smok
ing and disease. The warnings will 
rotate among cigarette packages and 
advertising in a manner to enhance 
their visibility and to assure the widest 
dissemination of the health message. 
In addition, the bill strengthens the 
smoking prevention activities of the 
U.S. Department of Health and 
Human Services, requires the publica
tion of tar, nicotine, and carbon mon
oxide content of cigarettes, and the 
disclosure of chemical additives. 

The level of public ignora.nce and 
misunderstanding about the health ef-
fects of smoking is st and it is 
reflectf'd in the of smokers to 
start at young-er and younger ages. 
Steps must be t 2_ken t.o make smokers 
and poienUa1 smokers a\1.·are l hat 
smoking is a ce:n .. ain and potent killer. 
Now is the time to develop more effec
tive si-:noking prevention activities. not 
smoking promotion a.ctidties.1111 

CHARLES ZEM:EL CELEBRATES 
lOUTH BIRTHDAY 

HON. w. JR. 
OF NEW JERSEY 

JN THE HOUSE OF REPRESENTATIVES 

T?d!sday. February 28. 1984 

Iii Mr. RODINO. Mr. Speaker, this 
Sunday a crkbration v:ill be held to 
honor one of Newark's most impres
sive and inspiring native sons. The 
"party of the will take Place 
at New York's I-Iotel 



THE WHJTE HOUSE 

WASHINGTON 

December 20, 1983 

MEMORANDUM FOR FRED F. FIELDING 

FROM: JOHN G. ROBERTS~ 

SUBJECT: D.C. Chadha Letters 

The Department of Justice Office of Legislative Affairs 
has asked for our views on draft replies to the letters 
from Mayor Barry and D.C. Council members David Clarke 
and Wilhelmina Rolark on the Administration's position on 
H.R. 3932, the D.C. Chadha bill. You will recall that Barry 
wrote the President and Clarke and Rolark wrote you on 
November 15 to protest what was at the time our proposed 
position. You advised Barry on November 17 and Clark and 
Rolark on November 21 that their letters had been referred 
to Justice. 

The proposed Justice responses, to be sent over Assistant 
Attorney General McConnell's signature, do little more than 
thank the correspondents for their views and formally 
transmit copies of the Justice report on H.R. 3932 as 
actually sent to Senator Roth. The response to Clarke and 
Rolark disavows any criticism of the D.C. Council. Both 
letters express disappointment that the views of the 
Department were not sought until very late in the game, note 
that the legislative veto was a compromise vehicle for which 
an alternative must be found, and express the hope that the 
issue may be resolved during the intersession recess. 

We ref erred the incoming letters to Justice to keep some 
distance between the White House and this problem. For the 
same reason I do not think we should become too involved in 
redrafting Justice's proposed responses, which are largely 
unobjectionable in any event. With your approval, however, 
I will call the attorney at Justice handling this matter and 
suggest use of a more neutral sobriquet than "the Home Rule 
Act" in the Clarke and Rolark reply, and some stylistic 
changes to prevent the last sentence in the Clarke and 
Rolark letter, which also appears in the Barry letter, from 
reading as if it were an awkward translation from Bulgarian. 



DRAFT 

Office of the Assistant Attorney General 

Honorable Marion Barry, Jr. 
Mayor 
District of Columbia 
Washington, D.C. 20004 

Dear Mr. Mayor: 

U. S. Department of Justice 

Office of Legislative Affairs 

Washington, D.C. 20530 

As the Counsel to the President, Fred F. Fielding, indicated 
in his November 17th letter to you, your letter of November 15, 
1983 to the President has been referred to me for reply. Your 
correspondence discusses your position on H.R. 3932, legislation 
directed to correct the constitutional infirmities in the District 
of Columbia Self Government and Governmental Reorganization 
Act raised by the Supreme Court's decision in Immigration and 
Naturalization Service v. Chadha, U.S. , 103 S.Ct. 2764 
(1983). - -

The Administration appreciates your perspective on this 
matter and the courtesy your off ice has extended in advising us 
of your views. I hope you understand that the Department's posi
tion on this legislation was in response to a request for our 
views from the Chairman of the Senate Committee with jurisdiction 
over the legislation. As part of the process whereby the Depart
ment comments on numerous bills pending before the Congress, our 
position was determined and reviewed as quickly as possible. It 
is surprising that neither the House Committee nor the District 
of Columbia sought the Department's views on this matter, especially 
since we have always expressed a substantial interest in legislation 
affecting criminal justice in the District of Columbia. 

The issue at stake, the repeal of the legislative veto pro
visions in current law and determining the proper alternative, 
is, in a sense, one of first impression. Until the Court's de
cision in Chadha, the legislative veto was a much used compromise 
device. It purported to permit Congress to hold in check discre
tion which had been delegated by law. The Supreme Court's deci
sion, of course, precludes further utilization of this mechanism. 



DRAFT 
It is the alternatives which our letter attempted to address and 
what our efforts should be directed toward. Because there is no 
ready replacement for the legislative veto device, each statute 
must be carefully examined to determine the appropriate balance 
of competing interests involved. 

Our report to the Senate Committee, a copy of which is 
enclosed, expresses our position on this issue as it relates 
to Titles 22, 23 and 24 of the District of Columbia Code. 
I hope that we can use the inter-session recess period to 
agree on amendments that we can all support. 

Sincerely, 

ROBERT A. McCONNELL 
Assistant Attorney General 

- 2 -



U.S. Department of Justice 

Office of Legislative Affairs 

DRAFT 

Office of the Assistant Attorney General 

Honorable David A. Clarke 
Chairman 
Council of the District of Columbia 

Honorable Wilhelmina J. Rolark 
Chairperson 
Committee on the Judiciary 
Council of the District of Columbia 

Dear Mr. Clarke and Ms. Rolark: 

Washington, D.C. 20530 

As the Counsel to the President, Fred F. Fielding, indicated 
in his November 21st letter to you, your correspondence of November 
15th has been referred to me for reply. Your letter presented 
your views on a draft position that the Administration was preparing 
on H.R. 3932, a bill seeking to correct the constitutional infir
mities in the District of Columbia Self Government and Governmental 
Reorganization Act raised by the Supreme Court's decision in Immig-
ration and Naturalization Service v. Chadha, U.S. , 103 S.Ct. 
2764 (1983). ~ ~ 

Your views on this significant legislation are important to 
us. Indeed, it is unfortunate that we were never brought into 
the debate on the bill until the Chairman of the Senate committee 
with jurisdiction asked the Department for its views. A copy of 
our formal report to the Senate committee is attached. Our letter 
presents amendments that would satisfy our concerns. I am hopeful 
that we can use the Congressional inter-session recess to reach 
an agreement on the possible amendments to H.R. 3932. 

Before closing, there is one other point I want to make in 
reply to your letter. I hope that you understand that our position 
on H.R. 3932 does not imply a criticism of the Council of the 
District of Columbia or its achievements in the criminal justice 
area. Rather, our position presents our best efforts to amend 
the Home Rule Act in the wake of Chadha, a decision that removed 
from the statute a mechanism that purported to control the degree 
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DRAFT 
of discretion delegated by Congress. This unconstitutional 
device is no longer a compromise vehicle. It is the alternatives 
which our letter attempted to address and what our efforts should 
be directed toward. 

Sincerely, 

Robert A. McConnell 
Assistant Attorney General 



THE WHITE HOUSE 

WASHINGTON 

November 21, 1983 

MEMORANDUM FOR FRED F. FIELDING 

FROM: 

SUBJECT: 

JOHN G. ROBERTS~ 

D.C. Chadha Bill 

The D.C. Chadha bill controversy has entered a new round. 
By letter to Senator Mathias dated November 17, Mayor Barry 
proposed new legislative language purporting to resolve the 
bond issue while leaving the Congressional review issues for 
future consideration. Barry's new proposal would (1) 
validate previous D.C. Council acts and (2) specify that the 
existing legislative veto provisions in the Self-Government 
and Governmental Reorganization Act are severable from the 
rest of tlie Act. Barry asserts that this is the "minimum 
arnendme11t necessary" to obtain an unqualified opinion from 
bond counsel. Chairman David Clarke of the D.C. Council has 
endorsed this approach. 

The Mayor's latest proposal is clever in that it appears to 
resolve the bond issue and reserve the Congressional review 
questions, while in fact it gives the Mayor everything he 
wants across the board. Justice is convinced that the 
legislative veto provisions are unconstitutional. Barry's 
proposed severance clause would mean that the legislative 
veto provisions are simply dropped from the Act, leaving the 
provisions authorizing D.C. Council action intact. The net 
effect would be that Congress would be required to pass 
legislation disapproving D.C. Council acts to block them -
what the Mayor has wanted all along. 

The only risk the Mayor is taking is that the courts will 
uphold the constitutionality of the legislative vetoes in 
the Act, on a theory affording Congress special powers over 
district affairs. Justice has reviewed and rejected such a 
theory, and the Chadha opinion itself does not seem open to 
such exceptions. 

Attachment 



MARION BARAY. JR. 

•••O• 

THE DISTRICT OP COLUMBU. 

WASHINGTON. D.C. 20004 

·. 

November 17, 1983 

Honorable Charles McC." Mathias 
United States Senate 
Washington, 0. C. 20510 

Dear Senator Mathias: 

Per our discussion of W~dnesday, November 16;\1983, I .have met 
today with counsel representing the District of Columbia and its 
agencies and instrumentalities conterning the amendments which 
would be necessary to the District of Columbia Self-Government 
and Governmental Reorganization Act in order for bond counsel to 
be able to render unqualified approving opinions with respect to 
obligations issued-by the District of Columbia and its agencies . 
and instrumentalities •. During our meeting bond counsel 
unanimously determined that ·the following language was the 
minimum amendment necessary in order to be able to issue their 
unqualified approving opinio_ns: · 

Sec •. 1. Any law which was ~assed by the Council of the 
District of ~~lumbia prior to the date of the enactment of this 
Act is herebj.deemed valid, in accordance with the provisions 
thereof. · 

Sec. 2. Part F of title VII of such Act is amended by 
adding at the end thereof the following new section: 

Severability 

Sec. 762. If any particular provision of this Act, including 
any provision of this Act with respect to adoption of 
resolutions bf one or both Houses of Congress disapproving acts 
of the Counci , or the appljcat1on thereof to any person or 
circumstances, is held invalid, the remainder of this Act and 
the application of such provision to other persons or 
circumstance~ shall not be affected thereby. 

' Attached you will find a letter of concurrence signed by bond 
counsel. 

The adoption of this language only resolves the matter of the 
ability of tpe·District to issue bonds and does not change the 
procedures for Congressional review of Council acts and defers 
t~.at issue for future cnns~daratior •• 



" .. . .. 

I have discussed this approach with the Chairman. of the Council, 
and he and I are· in agreement. We stron g1 y urge· th at this 
matter_ be resolved by the Congress prior to the forthcoming 
recess. Without this legislation, our bond prog~am would 
continue to be impossible to imp1em~nt. I also ask that this 
letter and its attachment be made part of the record of this 
legislation. · -~ 

.• 

.. .,._, 

' 
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Honorable Charles McC. Mathias 
Chairman 

November 17, 198~ 

Subcommittee on Governmental Efficiency 
and the District of Columbia 

~ashington, o. c.· 20510 

Dear Senator Mathias: 

... 

We have reviewed the suggested amendments set forth in 
Mayor Marion Barry's letter to you, dated November 17, 1983 
and as bond counsel to the city and its agencies and 

'instrumentalities, would be willing to tender our unqualified 
· approving opinions._ if such amendments were enacted by the 

Congress •. 

Sidley & Austin 

By: 'f~W4V-
. 

Kuta~ Huie 

By: , . (]3~ 

Reynol ds_..& .• M/1y //' , 
./" .,. "' . 

/ f•/ ~. 4. . / "-LLv By·/ , ,,- ./.. . ~, /t-&. .· . 
• \o ' . ' • = . / , . 

Chapman, Norwood & Vaughters 

By: c4d7ddflr 
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COUNCIL OF THE DISTRICT OF COLt;MBIA 
·;~'; 

WASH11'CTO:\', D. C. 20004 '.'r-· ... 

·• 

17 November 1-983 

The Honorable Charles McC. Mathias, Jr.· 
United States Senate 
376 Russell Building 
Washington, D. C~ 20510 

Dear Senator Mathias: 
' 

I write first to thank you for your steadfast support.of 
Home Rule and of the good-faith agreements which were worked 
out by the Executive Branch and myself regarding the legisla
tion pending upon the Hill to address the questions raised by 
the decision of the Supreme Court in INS vs·. Chad.ha. It has 
been reassuring throughout this process to know of your support. 

The Mayor has shared with me the attached draft which he 
· has indicated to me that he is sending to you as a proposed 

substitute for the legislation now pending. The purpose of · 
this substitutE would be to address the issues associated with 
the issuance of bonds by providing a severability clause in · 
the Home Rule Act which is now absent and by revalidating all 
prior laws of the Council that might be endangered by the lack 
of a severability clause. 

I further understand that the purpose of this substitute 
is to address only those questions which are necessary for the 
procurement of unqualified bond counsel opinions enabling the 
prompt issuance of bonds by the District of Columbia. I 
further understand that all issues associated with the character 
of Congress' review of the Council of the District of Columbia 
legislation by the Congress as well as issues associated.with 
Council review of Executive Branch actions by resolution will 
be postponed. 

I concur with the Mayor's proposed substitute based upon 
the foregoing reasons. With respect to the Chadha issue which 

' 
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The Honorable Charles Mee. Mathias, Jr. 
17 November 1983 
Page 2 

.• 
would be postponed, I continue.to believe that Chadha probably 
does not apply to the District of Columbia but·that if any 
resolution of the issue is to be undertaken by .. the Congress, 
such a resolution of the issues ought to include the language 
agreed to by the _Deputy Mayor and myself and transmitted to 
Senator Eagleton on September 28, 1983. And, as you would 
expect, I continue to adamantly recommend that any resolution 
of the Chadha issue reject the recommendation of the United 
States Department of Justice that any chang~s to the review 
procedures involve an affirmative joint resolution.of approval 
of Council criminal law·legislation. You have been a ~trong 
advocate of both of these positions, and I hope that you will 
continue to be sq. 

Thank you again for being of assista.nce to the city in 
this regard. · 

DAC/bjm 

Enclosure 

•. _.,., . . . · 

' 



Statement for the Record 

The amendments made by s. are intended to establish that 
any provision of the District of Columbia Self-Government and 
Governmental Reorganization Act which may be determined to be invalid 
will be severable from the remaining provisions of that Act, 
and that all laws·of the District of Columbia which became 
effective prior to the effective date of the amendments made by 
s. are entitled to the benefit of the amendments as if 

-those amendments had been a part of the original Self-Government 
and Governmental Reorganization Act. 



THE WHITE HOUSE 

WASHINGTON 

November 17, 1983 

MEMORANDUM FOR FRED F. FIELDING 

FROM: 

SUBJECT: 

JOHN G. ROBERTS~ 

Mayor's Response to the Administration 
Position on H.R. 3932 

Mayor Barry has written the President to object to the 
McConnell letter on H.R. 3932, the D.C. Chadha bill. The 
mayor attempts to refute the contention that criminal law is 
accorded special treatment under existing law through highly 
selective quotation from the legislative history of the Home 
Rule Act. At no point does he address the basic fact that 
under existing law Council acts in the criminal area are 
subject to a one-house veto while all other acts are subject 
to a two-house veto, the clearest evidence of the "special 
treatment" referred to in the McConnell letter. 

The mayor's letter also maintains that the McConnell letter 
"relied heavily" on a court decision, Palmore v. United 
States, 411 U.S. 389 (1973), and criticizes that supposed 
reliance. In fact, the decision was cited once, in passing, 
in the course of establishing that the District court system 
is a federal court system with judges appointed by the 
President. The mayor's letter does not otherwise respond to 
the substance of the McConnell letter, although it concludes 
by criticizing the Administration's delay in presenting its 
position and maintaining that members of the Administration 
"misled" Mayor Barry and his staff. 

As I mentioned this morning, I think it best to redirect the 
District's objections to the Justice Department, not only to 
minimize the fallout but also because Justice (through the 
U.S. Attorneys Office) originated the position and stands to 
lose the most if it does not prevail. A referral memorandum 
and acknowledgment letter is attached. If you agree, I will 
let OMB know that this is how we are handling the mayor's 
letter. 

Attachment 



THE WHITE HOUSE 

WASHINGTON 

November 17, 1983 

Dear Mayor Barry: 

Thank you for your letter of November 15 to the President, 
concerning the Administration's position on K.R. 3932. That 
position was announced in a letter from Assistant Attorney 
General Robert A. McConnell. 

I have referred your letter to Assistant Attorney General 
McConnell for consideraton and direct reply. The Department 
of Justice is most directly involved in these issues and 
accordingly is in the best position to respond to your 
expressed concerns. 

Thank you for sharing these concerns with us. 

The Honorable Marion Barry 
Mayor of the ' 

District of Columbia 
Washington, D.C. 20004 

FFF:JGR:aea 11/17/83 

Fred F. Fielding 
Counsel to the President 

bee: FFFielding/JGRoberts/Subj/Chron 



THE WHITE HOUSE 

WASHINGTON 

November 17, 1983 

Dear Mayor Barry: 

Thank you for your letter of November 15 to the President, 
concerning the Administration's position on H..R. 3932. That 
position was announced in a letter from Assistant Attorney 
General Robert A. McConnell. 

I have referred your letter to Assistant Attorney General 
McConnell for consideraton and direct reply. The Department 
of Justice is most directly involved in these issues and 
accordingly is in the best position to respond to your 
expressed concerns. 

Thank you for sharing these concerns with us. 

The Honorable Marion Barry 
Mayor of the 

District of Columbia 
Washington, D.C. 20004 

FFF:JGR:aea 11/17/83 

Sincerely, 

Fred F. Fielding 
Counsel to the President 

bee: FFFielding/JGRoberts/Subj/Chron 



THE WHITE HOUSE 

WASHINGTON 

November 17, 1983 

MEMORANDUM FOR ROBERT A. MCCONNELL 

FROM: 

SUBJECT: 

ASSISTANT ATTORNEY GENERAL 
OFFICE OF LEGISLATIVE AFFAIRS 

FRED F. FIELDING 
COUNSEL TO THE PRESIDENT 

Mayor's Response to the Administration 
Position on H.R. 3932 

The attached letter from the Mayor, together with a copy of 
my reply, is referred to you for your consideration and 
direct reply. As I noted with respect to the similar letter 
from the D.C. Council, I think it best to keep this matter 
at the Justice Department to the extent possible. 

Attachment 
FFF:JGR:aea 11/17/83 
cc: FFFielding/JGRoberts/Subj/Chron 



THE WHITE HOUSE 

WASHINGTON 

November 17, 1983 

MEMORANDUM FOR ROBERT A. MCCONNELL 

FROM: 

SUBJECT: 

ASSISTANT ATTORNEY GENERAL 
OFFICE OF LEGISLATIVE AFFAIRS 

FRED F. FIELDING 
COUNSEL TO THE PRESIDENT 

Mayor's Response to the Administration 
Position on H.R. 3932 

The attached letter from the Mayor, together with a copy of 
my reply, is referred to you for your consideration and 
direct reply. As I noted with respect to the similar letter 
from the D.C. Council, I think it best to keep this matter 
at the Justice Department to the extent possible. 

Attachment 
FFF:JGR:aea 11/17/83 
cc: FFFielding/JGRoberts/Subj/Chron 



EXECUTIVE OFFICE OF THE PRESIDENT 
OFFlCE OF MANAGEMENT AND BUDGET 

ROUTE SLIP 

TO Mike Horowitz Take necessary action 

Approval or signature 
Connie Horner 

Comment 

John Roberts Prepare·reply 

John Cooney Discuss with me 

For your information 
Anna Dixon 

See remarks below 

{\.,(, ---;fr:4J 
FROM VV"'"Jan :s'o:x: (x4874) DATE 11-17-83 
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REMARKS 

For your inforrnation 1 attached is 
Mayor Barry's response to the Justice 
report on H.R. 39321 D.C. Chadha 
amendments. The letter I sent you 
Tuesday was from the D. C. Council .. 

D 

D 

D 
D 
D 

D 

D 

OMBFORM4 

Rev Aug 70 



LEGISLATIVE VETO WORKING GROUP 

Michael Horowitz, General Counsel, OMB 

John Roberts, White House Counsel's Office 
Randall Davis, White House Legislative Affairs 
Bob Kabel, White House Legislative Affairs 

Will Taft, General Counsel, DOD 

Davis Robinson, Legal Adviser, State 
Dan McGovern, State 
Mike Matheson, State 
Ron Bettauer, State 

Robert McConnell, DOJ, AAG, OLA 
Michael Dolan, DOJ, OLA 
Marshall Cain, DOJ, OLA 

Paul McGrath, DOJ, AAG, Civil 
Douglas Letter, DOJ, Civil 
Carolyn Kuhl, DOJ, Civil 

Theodore Olson, DOJ, AAG, OLC 
Ralph Tarr, DOJ, OLC 
Larry Simms, DOJ, OLC 
Robert Shanks, DOJ, OLC 
Barbara Price, DOJ, OLC 

Mike Ohlmann, White House, 
Special Assistant to the President 

David Slate, General Counsel, EEOC 
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The Honorable Ronald Reagan 
Presioent 
United States of America 
The \.mite House 
Kashington, D.C. 

DE c.r 7·:!". ?re si oent: 

November 15, 1983 

i·~e hc.ve been 2sked to co:;-c.ent on the A6.rninistration 1 s draft 
position statement on H.R. 3932, a bill "to amend the District 
of Colu.1tbia Self-Govern.illent and Goverr.u'T1ental Reorcanization 
Act, and for other purposes". This legislation i~ cesiqned 
to cure possible unconstitutional legislative veto provisions 
in the District of Colmnbia's Home Rule Act by changing those 
veto provisions to joint resolutions of the Congress. 

The Aoministration's position, drafted by the Department of 
Justice and concurred in by OMB, opposes enactment of B.R. 
3932 unless it is amended to provide that laws passed by the 
Council of the District of Columbia amending Titles 22, 23 
c.nc 24 of the D.C. Code, our criminal code, only take effect 
upon passage of a joint resolution of approval by the Congress. 

Ke c.re unalterably opposed to the Administration's position. 
5-..;ch c..n 2.T:;:=riru11ent would represent a gic..nt step bac}:v;ard in 
o:.:::- c·...:est :for ~sirr:e ?-ule for the District of ColtLTJ'l.bia. 

The ~~rninist~ation's position is be.sea largely on a theory that 
t~e criminal lc.ws of the District would require "special 
t~ec..~~2nt" in c.ny ltsislation which a.~ends the Self-Government 
;;_ct to "C\.::re" ::;roble;r:s tracec.ble to the aecisio::i in 
I~cnicration and Katuralization Service v. Chad.ha 103 S. Ct. 2764 
(1983). 
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Cc~trary ~~E ~E~art~s~t cf J~stice's analvsis, no readinc 
cf the le~islative history of section 602(a)~9) of the Self: 
Gover~~ent Act or the supporting case law suggests the validity 
o:f a theory of "special treatnient" of the District's criminal 
laws under which the iurisdiction and authority of the Council 
of the District of Col~~bia over such laws would be curbeo 
drastically or eliminated altogether. The original draft of 
section 602(a) (9) of the Self-Government Act contained an 
absolute prohibition on the Council's enacting any law with 
respect to titles 22, 23 and 24 of the ·p.c. Code. Eowever, 
when Public Law 93-198 {the Self-Government Act) was adopted, 
section 602(a) {9) contained not an absolute prohibition but 
merely a 24 month postponement of the authority; this was 
subsequently extended for an additional 24 month period. 

Crucial to note, is the fact that the time limitation was 
just t.hat -- a "time constraint" and not an absolute prohibition. 
See Mcintosh v. Kashington, D.C. App., 395 A.2d 744 (1978) and 
Z:·i£tric:t cf Cch:::-;:2:)ia v. Sullivan, D.C. _:,.pp., 436 A. 2d 364, 366 
(1981). Cc~sress ~anted the Council to have the power to change 
the criminal laws subject only to a reservation of some time 
so that it could consider the findings of its Law Revision 
Co~ITTiission (for the District of Colun~ia), which had been asked 
to exarnine all the District's criminal laws, before determining 
whether the Congress itself woulo 2.mend the District's criminal 
law. The legislative history and the cases cited above 
clearlv reveal that the Congress of the United States made an 
aff irm~tive determination that the Council should have this 
c.uthority, albeit delayed, to enact criminal laws of the District, 
subject to a one house veto of the Congress.l 

1/ See Eouse Co:Tl.!'"Tli t tee on the District of Col tun.bi a, 
Cong. Eo~e Rule for the District of Colllii0ia, l973-

1S74 {Co'i~. Print 1974): 

l. Floor) 

We have said also that there should not be a change 
· · · · 1 · .:... · Th -e- son .r:::or .... '\.., - .... ~ s th- ..... l!', tne crisi:ria_ S"C.a.._u1:.es. ..e l. G .L l...iJCJ.I... .L • ca. 

there is proposed before the Corr~ittee.on.the Distr~ct 
of Columbia at the present time a commission to review 
the criminal code. There will be bearings on that, so 
that for the present time we know where we are with it 
and can move on that subject without bringing it into 
this bill, which basicaily provides a structure of 
locally elected government. (P. 217) 

(footnote continued on next page) 



l T"' ;-. F • ... ::.:.. _! C'"J t: _i .'!'! r_ ,..; .;.. - u S .,.... ~ C : - 1 .;.... - ,., - ,,;.... IT ,.... ..- _.. " D . ' . ' ~ - ' 
--·~ -=- ·- -4...~ ~c ...Le. 1......1...t::c.t....ti~.d~ _csi\:.10:-:, t:..ne 0::-'!:Jart:rr1ent 

o~ J~stice relies heavily on the case of Palmore v. unlted 
£tates, 411 U.S. 389. ~onetheless, it is instructive to note 
that Palm~ was decided prior to the adoption of the Self
Gover:n..'!!ent Act. But even uncSer Palmore, the Suoreme Court of 
~he ~nited States clearly recognized that Congr~ss in the 
District of Colw-:-Ll::>ia Court ~eform and Criminal Procedure Act 
of 1970 intenoed "to establish an entirely new court system 

• .J.... .z:: . • " 
w2 1..n .1.. unctions essent:i..ally similar to t,hose of the local courts 

footnote 1/ continued 

2. Conference Committee Report: 

·~ .. he Co:n:erence Co;nJ11i tt.ee also agreed to transfer 
authority to the Council to make changes in Titles 
22, 23 and 24 of the District of Col"U.;-nbia Code, 
effective January 2, 1977. After that date, changes 
in Titles 22, 23 and 24 by the Council shall be 
subject to a Congressional veto by either Bouse of 
Congress within 30 legislative days. The expedited 
procedure provided in section 604 shall apply to 
changes in Titles 22, 23 and 24. It is the intention 
of the Conferees that their resDective leaislative . -
committees will seek to revise the District of Columbia 
Criminal Code prior to the effective date of the transfer 
of authority referred to. {pp. 3013-3014). 

3. Rep. Diggs ("Dear Colleague" letter) 

The House passed bill prohibited the Council from making 
anv chances in Titles 22, 23 and 24 of the D.C. Code. 
It~ ·,.;as f~lt that since the District criminal code he:s 
not been substantiallv reviewed and revised for Pere 
t!-ia:-J seventy ye.c.rs, this p:::-ovision woulc h2....-:ipe:: 
corstructive revision of the criminal code. Since the 
:Jistrict Co::-cr:ittee i::. ex::;ectec to act in the very near 
.r,,.,_u·~e on ;..; R ..,1.tl2 "' o' ".i· l l Ph~ch I int 1-oducEoo to cree:-.:.c ..:... ~ \..- ~ J .. .:. ., -" • - I ~ - .,._ ..1. _... -

a la·v.' revision corr:.mission for the District, the 
Conference comDromise was adopted. The law revision 
commission wil·i be given a mandate to turn ini tia~ly 
to revision of the D.C. Criminal Code and report its 
reco;nmendations to the Congress. The Congress will then 
have a chance to make the much needed revision of the 
criminal code. This should take no longer than two. 

· · h ..... .... · 1·... c:e -=-~s --:::i::iroor'\ atn years. Su!:lseguent 'CO t, a i... ac i....l.On ~ ... :; : .. ·.. c::_ •• - •• - -

and consistent with the concept or sel ... -c21..en71 i~at1cn 
t~at the Council be oiven the authority to ~&ke ~~~t~~cr 
subseouent modifications in the cri~inal co=e as arc 
deemed necessary. {pp. 30~1-30~2). 



~o~n6 in the 50 states of the Vnion wi~n resoons~bilities 
for trying and 6eciding these 6istinctively iocal 
controversies that arise under local law, includino local 
criTi1in2.l 12·v:s having little, if any, ii1'tpact beyond_, the 
-;n,....;c,,.:;;c"-1'on " lll u s t 1.00 .,.,h r c _,1,..1 ___ ..... _ \... , • • •• a -: ..,. .i. ererore, ongress 
cre2.ted local courts designed to hancle matters of local 
conce!n, including local criminal law. 

More importantly, in a later case - clearly decided after 
the effective date of the Self-Government Act - the Supreme 
Court of the United States in Ke;x v. Dovle, 434 U.S. 66 (1977), 
not only clarified its decision in Palmore, but also clearly 
recognized the District's courts as "local courts" which 
invariably pass on "a law of exclusively local application," 
and that such a law cannot be construed as a- "statute of the 
Gnitec States." See 434 U.S. at 66, 67 ano 69. See also 
:~o:E, "?eceral ar:c Local Jurisciction in the District of 
c::::.·..:::,~:2, 92 Yc:.le !.,a·v.' Jo·..:i:::::-nal 292 {19S2) I which states in 
i~ter clic.: 

In the Home Rule Act, Congress did in fact delegate 
to the current District local government the power 
to define local offenses, and there is little ooubt 
that this delegation is constitutional. The nondelegation 
justification for continuing to categorize local offense 
as "crimes against the United States", therefore has 
been removed. 92 Yale Law Journal at 303 . 

... Congress acts as a state-like sovereign when 
enacting local law. D.C. Code matters, therefore, 
co not "arise uncer" the "la· ... ·s of the United States". 
and D.C. Code offenses are crimes against the 
~istrict of Col~mbia, not against the United States. 
Since the real party in interest in local prcsecutions is 
the District of Col~~bia, iD prosecuting local criwes 
in the District's United St2.tes Attorney acts not in 
his capacity as a federal officer, but in a local 
c2~acity. 92 Yale Lew Journal at 294-295. 

Fi:r,c.lly, o:-ie of the ~rg"Q;"ilents acvanceo for the AC....itinstration 
1 

s 
position is protection of the federal interest. With all due 
respect, enactment of H.R. 3932 in no way lessens Congress' 
innerent authority under Article 1, section 8, clause 17 
of the Constitution. 
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···-~ 2s also ~isturbing about the ~~~inistration's position 
is t~at it co~es at the last possible moment. The District 
~as ac~ively sought to resolve the issues raised by the 
S~?re~e Court decision in INS v. Chadha since August, because 
"'i:_!-;e ~·.:.:es::ions about the constitutionality of our Home Rule 
C~arter have effectively precluoed the city from issuing 
revenue bonds. We wanted to have this matter resolved before 
the Congress adjourned. 

In October the Bouse passed legislation~ H.R. 3932. Initially, 
Ol·IB advised the House District Corruni ttee that it had no 
objection to the legislation. On the day of the floor action, 
it withdrew its no objection / but did not oppos'e the legislation 
at that time nor did the Administration object when the Senate 
Governmental F_f fairs Subco;rnni ttee on Governm-ent ·Efficiency 
a~~ ~~e District of Colu.rr~ia considered virtually identical 
2 e;is:..2-':io:-i. "i:?O:-l hearing from 0~·8 c.bout ten cays ago that the 
~~~inistra~io~ tad proble2s with the legislation, ~e repeatedly 
~~~~~t to obtain a clear statement of its position. Quite 
frankly, Mr. ?resident, I am distressed to say that members of 
ycur Ad~inistration were less than candid. They misled me and 
j7,v staff and it was not until last evening at about 6:45 p.m. 
that I finally received the Administrationts position. 

J::.s !,~ayer of the District of Colunlbia and an ardent supporter of 
f·cll home rule for the city, I must state uriequi vocally that 
I cannot support your Administration's position. I must note 
also, that because we will be unable to go to the bond market 
without some legislation, it will be necessary for the city to 
continue to borrow from the U.S. Treasury to meet our obligations. 

In s·..:.:., the _io_cministration 1 s position effectively revokes 
s~bstantial authority granted the city under the Home Rule Act 
en~, at the same time, significantly undermines the financial 
· - - ~ .... • .,...., · · ""'1· ct in~epence~ce OI ~ne 01s~~ . 

I -.::rge you to reconsicer the -~dminstration' s position and to 
~,...::--::>ort E.? .. 3932. 

Marion 
Mayor 



It is clear that there are circumstances in which Congress 
has the power to legislate and the States do not. These cir
cumstances include, at a minimum, matters of national concern 
under the Constitution. Moreover, with regard to legislative 
authority under the Fourteenth Amendment in particular, the 
history and purpose of that Amendment demonstrate the intent 
to expand federal power at the expense of the States. For 
example, the power of the State itself became more subject to 
control by Congress pursuant to§ 5. See, e.g., Fitzpatrick v. 
Bitzer, 427 u.s. 445, 456 (1976)("{W]e think that the Eleventh 
Amendment, and the principle of state sovereignty which it 
embodies, ••• are necessarily limited by the enforcement 
provisions of S 5 of the Fourteenth Amendment.") 

In the context of s. 139, it is not necessary to explore 
the full extent of congressional power under § 5 because we 
do not believe that removing the remedial authority of the 
inferior federal courts to order reassignment of students and 
concomitant transportation represents an appropriate exercise 
of Congress's § 5 power. The authority granted under§ 5 is 
to enforce the provisions of the Fourteenth Amendment. 14/ 
For purposes relevant here, the essential language of the 
Amendment is: "No State shall ••• deny to any person 
within its jurisdiction the equal protection of the laws." 
These prohibitions have been consistently interpreted to apply 
only against state action. See, e.g.,~Jackson v. Metropolitan 
Edison Co., 419 U.S.~45 (1974); Moose Lodge No. 107 v. Irvis, 
407 u.s. 163 (1972). Thus, we believe that if the prohibition 
of student transporta ion based on race was intended to 
enforce the right of equal protection under the Fourteenth 
Amendment, the prohibition would be directed to the States 
and school districts, and not to the inferior federal courts. 
The power to legislate to enforce the obligation of the States 
not to deprive the citizens of equal protection would simply 
not seem broad enough to enco~ss legislation regarding the 
powers of th_e federal courts)"/ 

14/ The discussion, sti2ra, in text that the power to "enforce" 
cannot be used to "restrict, abrogate, or dilute" Fourteenth 
Amendment rights as recognized by the Supreme Court is fully 
applicable here. 

-17-


