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in Lebanon.

THE WHITE HOUSE

WASHINGTON

July 13, 1982

MEMORANDUM FOR THE PRESIDENT
FROM @ FRED F. FIELDING u/é¢~**~%m\\\
COUNSEL TO THE PRESIDENT

SUBJECT: Appllcablllty of War Powers Resolution
to the Situation in Lebanon

In anticipation of your meéting with Congressional leaders
this afternoon, we have prepared a synopsis of the War Powers
Resolution (attached at Tab A) as lt applles to the situation

-
-
-,

L

‘REQUIREMENTS'OF”THE'WAR'POWERS‘RESOLUTION

The Resolution imposes three types of duties upon the President:

1) Consultations: . Section 3 of the Resoclution requires
that the President "consult" Congress "in every possible
instance” before introducing the Armed Forces into
"hostilities or into situations where imminent involve-
ment in hostilities is cleaqu indicated by the circum-
stances" and regularly thereafter. As a practical
matter, consultation in such instances with more than a
- select group of Congressional leaders has never been

attempted. In the instant case, informal consultation
~has occurred.

2) Reporting: Relevant to Lebanon, section 4 of the
Resolution requests that the President "report" to.
Congress within 48 hours after U.S. Armed Forces are
introduced:

® "into hostilities or into situations where
imminent involvement in hostilities.is clearly
indicated by the ¢ircumstances™ [§4(a)(l)]; or

"into the territory, airspace or waters of a
foreign nation, while equipped for combat, except
for deployments™ for supply, replacement, repair
or training. [§4(a)(2)].
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3) Termination: The termination provisions of the
Resolution apply only to those situations involving
hostilities or the imminent threat of hostilities
[§ 4(a)(1)]. The Resclution requires that the President
must terminate the use of armed forces in those situa-
tions within 60 days after a report is submitted or
required to be submitted under § 4(a)(l) unless the
Congress 1) has specifically authorized U.S. involvement
by statute or a declaration of war; ii) has extended by
law such 60-day period; or iii) is physically unable to .
meet. (The President may obtain a 30-day extension of
the 60-~day period by certifying to Congress that the
extension is needed to achieve the safe withdrawal of
U.S. Armed Forces.) If armed forces are actually engaged
in hostilities, Congress may order their removal by
concurrent resclution at any time., If troops are intro-
duced "equipped for combat,” absent "hostilities" or
"imminent threat of hOStllltleS, [§ 4(a)(2)] the
~termination prOVlSlonS are not applicable.

- o

RESOLUTION AS APPLIED TO LEBANON

. In a letter to you dated July 6, 1982 (attached at Tab B),

~__ House Committee on Foreign Affalrs Chairman Clement Zablocki

‘ concludes that because U.S. troops deployed to Lebanon would
be entering a situation involving hostilities or the imminent
threat thereof, you must report their deployment under § 4(a)(l)
of the Resolution. Zablocki fears that you will seek to avoid
the termination provisions of the Resolution by filing a re-
port under § 4(a)(2) instead. While Congress might conceivably
invoke the termination provisions of the Resolution even if

you filed a report under § 4(a)(2)}, the legal dispute that
might ensue creates a strong Congressional preference for

§ 4(a)(l) reports in borderline situations where the presence
of "hostilities™ or the "imminent threat" thereof can be legiti-
mately questioned.

The Executive Branch has consistently defined "hostilities”
and "imminent hostilities"™ more narrowly than Congress,

and has noted that both terms are "definable in a meaningful
way only in the context of an actual set of facts." ©Neither
term necessarily encompasses irregular , infrequent or
isolated violence which may occur in a particular area.
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RECOMMENDATIONS

That you stress that our current efforts are being directed
to the development of & situation where hostilities are
not. . imminent.

That you respond to any Congressional inquiries to the
effect that the terms of U.S. participation in the Lebanon
situvation and the circumstances-prevalling-at-the-time
will determine under which section of the War Powers
Resolution you report to Congress. No decision can be
made at this time, and we will continue to consult with
Congress as events occur,

[NSC concurs with these recommendations.]

Edwin Meese 11X
James A, Baker III
William P. Clark

' Michael K. Deaver

P
Ll Y






WAR POWERS RESOLUTION

For Legisietive History of Act, scc p. 2345

PUBLIC LAW 93-14S; 87 STAT. 335
: {H. J. Rew. 542 B ,
Joint Fesglution concerning the war pewers ¢f Congress and the Prexsident.
Resolved by the Senate and House of Representcitves of the Uwited
Stetes of America i Congress assembled, That: .

CSHORT TITLE
Section 1. This joint resolution may be cited =s the “War Powers
Resolution”, :

87, 13 ULACL § 71

614



Nov T  WAR POWERS RESOLUTION P.L. 93-148

PURPQSE AND POLICY

See. 2. - (a) It is the purpose of this joint resolution te fulfill the
intent of the framers of the Constituiion of the United $tates and.
insure that the collective judgment of hoth the Congress and the-
President will apply to the introduction of-United States Armed
Forces into hostilities, or into situations where imminent involve-
ment in hostilities is clearly indicated by the circumstances, and to
. the continued use of such forres in hoslilities or in such situatinns.
~ . (b) Under ariicle I, section 8, of the Constitution, it is specifically
provided that the Congress shall have the power to make all [aws
necessary and proper for carrying into execution, not only its own
powers but zlso all other powers vested by the Constitution.in the
Government of the United States, or in any depaxtment or oificer
thersof. .

(c) The constitutionz! powery ‘of the Pre51dcnt as Cn... marnder-in-
Chief to intreduce Unitzd Siates Armed Forces into hestilities, or
into situations where imminent involvement in hastilities is clenrly
indicated by the circumstances, are exercised only pursuant to (1) a
declaration of war, {2) specific statutory authorization, or (3) a
national emergeney creatad bv attack upon the United Statas, 1ts ter-

ritories or possessions, or its armed forces.
. -

v CO‘\ISUL’I‘ATIO\I

- Sae. 3. The President in every possible instance shall consult with
- Congress befere introducing United States Armed Forces into hostili-
ties or inio situations where imminent invelvement in hostilities is
clearly indicated by the circumstances, and after every such introdue-
tion shzall consult regularly with the Congress uniil Uniied Sizles

Armed Forees are no longer encaged in hostilities or M\'e been re-
moved from such situations.

~ ' . RE‘POM}NG o . .
. See. 4. (a) In the absence of a declaration of war, in any ease in
which United Stotes Avrmed Fovees are introduced—
(1) into hostilities ar into situations where imminent involves
ment in hostiliti®s is clearly indicated by the circumstances;
* (2) into the lervitory, airspace or waters of a fareign nation,
. while equipned for combat, except for deploymenis which relate
“solely to sunply, replacement, repair, or training of such 10TCCS;
o ,

(2) In numbers which substanlinlly enlaree United States
Armed TForces eqm'med for combat already lucated in a forcign
nation;

the President shall submit wilkin 48 hours to the Speaker of the
House of Nepresentatives and to the President pro termipore cf the
Scnate a revovt, in writing, setting fortlhi—

(A) he circumstances necessilaung the introduction of Unit-

ed Slates Avned Forees:

-,

615
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P.L. 93-148  LAWS OF 93rd CONG.—Ist SESS. = Nowv. 7

(B) the constitutional and legislative authority under which
such introduction took place; and

(C) the estimatad scope and duration of the hostilitics or
invelvement.

(b) The President shall provide such other information as the
Congress may request in the fulfillment of iis constitutional re-
sponsibilities with respect to committing the \':mon to war and to
the use of United States Armed Forces abroad.

(¢) Whenever United States Armed Forces are introduced into
hostilities or into any situation described in subsection (2} of thvs
section, the President shall, so long as such armed forces coniinuea
to be engaged in such hostilities or situation, report to the Co:::_.:x ¢53
periodically on the status of such hostilities or situation as w=Il as
on the scope and duration of such hostilities or sityaiion, but in no
event shall he report to the Congress less often than once every.
six-months.

. CONGRESSIONAL ACTIO’\T .

Sec. 5. (a) Each report submitied pursuant to <ec+xcn 4(a)(1)
shall be transmitted to the Speaker of the House of Representatives
and to the President pro tempore of the Senate cn’the sanie calendar

. day. Each report so transmitted skall be referred {o the Commitice

i 4

on Foreign Affairs of the House of Representatives and to the Cum-
mitiée on Fareign Relations of the Sendte for appropriats actisn:
If, when the report is tra rt:mxhad the Congress has adjourned rine
die or has adjourned for amy period in excess of three calendar

days, the Speaker of the House of Representalives and the President
pro tempore of the Senate, if they deem it advisable (or if petitioned

. by at least 30 percent of the membership of their respective Houses)

shall jointly request the President to convene Congress in order that
it may consider the report and take appropriate action purcuant to
{his section. . ‘

(b)Y Within sixty calendar days after 2 report is submitted ov is
required to be submitted pursuant to section 4(a)(1), whichever is
earlier, the President shall {crminate any use of United Stntes
Armed Forces with resnect to which sueh repeort was submiticd. (6v
required to be submitted), unless the Congress (1) has aeciured wWar-

or has enacted a specific authorization for such use of Upited

States Armed Forces, (2) has extended by law such sixty-day pevied,
or (3) is nhysieally unable lo mect as a result of an armed attack
upon the United States, Such sixty-day period shinll be extenced ior

not.more than an additionnl thirty days if the President determines
and certifics to the Conzress in wriling thul unaveidable military
necessity respecting the safety of United States Armed Forces re-
qulres the continued use of such urmed {oreces in ‘he course of hring-
ing about a prompt removal of such forces.

(¢) Notwithstanding subsection (b), at any {ime that Unitccl
States Armed Forces are engaged in hostilities outside the territary
of the Uniled States, its possessions and territories without a decla-

G16



‘Nov. T -+ WAR POWERS RESOLUTION "Pp.L. 03-148

gatlon of war or specific statutozy authorization, such forces shall
“he removet! by the President if the Congress so dirvects by concur-
rent resolution.

CONGRESSION ‘AL PRIORITY PROCEDURLS FOR
~JOINT RESOLUTION OR BILL

Sec. 6. (a) Any joint resolution or bill introduced pursuant to
section 5(b) at least thirty calendar days hefore.the expiration of the
sixty-day period specified in such section shall be referred to the
Committee on Foreign Affzirs of the House of Representatives or the
Commitiee on Foreign Relations of the Senale, as the case may be,
and such committec shall report one such joint resclution or bill, to-

gether with its recemmendations, not later than twenty-four calen- -

dar days Lefore *He eXfiration of the sixty-day period specified in
such se*'t‘cn. unlms =uch House shzll othéerwvise determine by the
yeas and nay

(b) Any Jo...t resciution or bill so reponed shall become the pend-
ing business gf the Housé In question (in the case of the Senate the

-time for dehate shall be equally divided beiwesen the proponents

and the opponents), and shall be voted on within three calendar days

“thereafter, un]ess such House shzall otherwise determine by yeas and

nays.

() Such'a joint resolution or hill passed by one House shall be re-
ferred to the committee of the other House named in subsection (a)
and shall bLe reported out notl later than fourieen calendar days
before the expiration of the sixiy-day period specified in section
5(b). The joint resolution or bill so reporicd shail become the pend-
ing business of the House in question and shall be voted on within
three calendar days afler it has been reported, unless such House
shall olheiwise determine by yeas and nays. . ,

(d) In the case of any disagreement hetween the Lwo Houses of
Congress with vespect to a joint, resolution or bill passed by both’
Houses, conferces shall he promptly appointed and the committce of
conference shall make and file a repart with respect to such resolu-
tion or bill not later than four calendar days before the expiration
of the sixty-day period speciiied in section S¢b). Tn the event the
conferees arc unable to-agree wilhin 48 hours, they shall report
back to their respective-Houses in disagreement. Notwithstanding
any rule in either House concerning the printing of conference re-
ports in the Record or concerning any delay in the considerntion of
such reports, such report shall be acted on by both Houses noet later
than the expiration of such sixty-day period.

CONGRESSIONAL, PRI [ORITY PROCEDURES FOR
CO?\(.L‘}\RI.‘)\T RESOLUTION

See. 7. ta) Any concurrent resohition  introduced pursuant to
seetion 5(c¢) shall be referred to the Comniittee on Farveign Allairs
of the House of Representatives or the Committee on Foreign Ru-
lations of the c:n.xlv, as the case nay be, and one such coveurrent

- ' 617
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resolution shall be reported out by such commitiec.together with ils
recommendalions within fifteen calendar days, unless such House
shall otherwise determine by the yezs and nays. : .

(b} Any concurrent resolution so reported shall become the pend-
ing business of the House in question (in the case of the Senate the
time for debate shall be equally divided between the proponents and
the opponents) and shall be voted .on within thres calendar days
thereafter, unless such House shall otherwise determine by yeas and
. nays.
{¢) Such a concurrent 1'eaoluuon passed by one House shall be
referred to the committee of the olher House named in subsection
{a) and shall be reported out by such committee together with its
recemmendations within fifteen czlendar days and shall therevpon
become the pending business of such House and shall be voted upon
withiu three calendar days, unless such House shall otherwise deter-
mine by yeas and nays. '

(d) In the case of any disagresment between the two Fouses of
Congress with respect to 2 concurrent resolution passed by both
Houses, confevees shall be nromptly appointed and the committee of
conference shall make and {ile a report with respect to sueh concur-
rent vesolution within six calendar days after the legislation is re-
‘ferred to the commitiee of conference. Notwithstanding any rule in
either House concerning the printing of conference reports in the
Record or concerning any delay in the consideration of such reports,
such report shall be acted on by both Houses neot Jater than six
.calendar days after the conference report is filed. - In the-event the
conferees arc unable to agree within 48 hours, they shall 1'eport back
to their respective Houses in disagreement. :

INTERPRETATION OF JOINT RESOLUTION :

Sec. 8. (a) Authority to introduce United States Armed Forces

into hostilities or into situations wherein involvement in hostilities

i3 clearly indicated by the circumstances shall not be inferred— ,

(1) from any provision of law (whether ar not in effect be-

fore the date of the enactment of this jeint resclution), includ-
-ing any provision contained in any appropriation Act, unless
such provision specifically authorizes the introduction of United "
States Armed Forees into hostilities or into such situations and
states that it is infended to constitute specific statutory author-
ization within the meaning of this joint resolution; av

: (2) from any ireaty heretofore or hereafteor rutified unless

such treaty is implemented by legislation specifically author-

izing the introduelion of Uniied Slates Armed Forces into

hostilities or inlo such situntions and stating that it is mtenc’ed

to constitute specifie stalutary auth rerization within the mm“u
of this joint resolulion.

(b) Nothing in this joint resclution shall be constrawmd to requive
any further specifie =tatutory authorizalion to permit members of
United States Armed Forces to participate jointly with members of
the armwed forees of one or more foreign countries in the head-

618 '
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Nov. T WAR POWERS RESOLUTION P.L. 93-148

quarters operations of high-level military commands which were
established prior to the date of enactment of Lhis joint reselution and
pursuant to the United Nations Charter or any treaty ratified by the
United States prior to such date. } . Z

(¢} For purposes of this joint reselution, the term “introduction
of United Staites Armed Fovees” includes the assignment of members
of such armed forces to command, coordinate, participate in the
movement of, or accompany the regular or irregular military forces
of any {oreizn couniry or.gyovernment when such military foreces are

-engared, or there exists an imminent threat that such forces will
become enguyed, in hostilities. .
(d) Nothing in this-joint resolution— R .
(1) is intended to alter the constitutional authority of the
Congress or of ithe President, or the provisions of existing
treaties; or -
(2) shall he consttued as granting any authority to the
. President with respect to the introduction of United States
. Armed Forces into hostilities or into situations wherein involve-
ment in hostilities is clearly indicated by the circumstances
which authkority he would not have had in the absence of this
joint resolution. !

SEPARABILITY CLAUSE
» .

See. 9. If any provision of this joint resolution or the a2pplication
thereof to any person or circumstance is keid invalid, the remainder
of the joint resolution and the application of such provision to any
other person or circumstance shall not be affected thereby.

EFFECTIVE DATE

. . .
~Sec. 10. This joint resolution shall take effect on the date of its
enactment. ‘ '

Passed over Presidential veto Nov. 7, 1972.

. 019
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JOsN 1. BRADY, I, July _6, 1982

SHEY OF ETAPF.

The President
The White House
Washington, D.C. 20500

Dear Mr. President:
. v frn g -
The Department of State informed me this morning of your willingness
in principle to provide U.S. troops to a multinational force in Beirut in
order to insure the orderly departure of the Palestine Liberation Organiza-
tion from the city.

While I applaud your intent to fully comply with the War Powers Resolu-
tion, I am disturbed to learn that you may file a report pursuant to sectiom
4(a) (2) of the Resolution rather than section 4(a)(1).

Any common-sense assessment of the situation in Lebanon must coneclude
that, if the United States agrees to participate in this multinatiomal force,
it would be introducing its armed forces into hostilities or into a situation
where imminent involvement in hostilities is clearly indicated by the
circumstances.

Thousands of lives have already been lost since Israel entered Lebanon
on June 4. Several cities have been aestroyed and countless ceasefires have
been broken. The city of Beirut is presently under siege. These conditions
clearly meet the section 4(a)(l) test for reporting under the War Powers
Resolution should U.S. troops be sent to Beirut.

I trust that you, Mr. President, will report under section 4(a)(l) if
the plan to send U.S. troops to Beirut is implemented. A report under sectiom
4(a)(2) would not constitute full compliance with the War Powers Resolution
in these circumstances. Rather, it cculd only be interpreted as an attempt
to avoid capriciously the subsequent requirements of section 5 of the War
Powers Resplution. Such an action would have incalculable effects on executive-
legislative relations on a variety of foreign policy issues.

With best wishes, 1 am
Sincerely yours,

//;% il

Chalrman ./
CJZ:gbi
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Ju. s cLams courr|
JIn the Hnited Btates laims Court

No. 560-82L

* % Kk k Kk *k * *x Kk %k %k * *

CITY OF ALEXANDRIA, * Contract; breach of contract;
pleading and practice; summary
Plaintiff, * judgment; authority to con-
tract; congressional review;

Y. * formation of contract; offer
and acceptance; implied-in-
THE UNITED STATES, * fact contract; congressional

veto; equitable estoppel.
Defendant. *

* %k Kk k k % % * % * % % *

Kenneth L. Adams, Washington, D.C., for plaintiff.
Judith E. Schaeffer, Dickstein, Shapiro & Morin, and Cyril
D. Calley, City of Alexandria, of counsel.

Lynn Rubinstein, Washington, D.C., with whom was
Acting Assistant Attorney General F. Henry Habicht, III,
for defendant. Terry Hart Lee, General Services
Administration, and Pauline H. Milius, Department of
Justice, of counsel.

OPINION

NETTESHEIM, Judge.

In this breach of contract action, plaintiff, the
City of Alexandria ("plaintiff" or the "City"), seeks the
difference between the price it paid for a parcel of sur-
plus government real property and a lesser price allegedly
agreed upon under a prior contract of sale for the same
parcel. Although arguing that this claim is not appropri-
ate for summary disposition due to contested issues of ma-
terial fact, the City takes the position that if the case
proceeds on summary Jjudgment the Government should be
estopped from denying the existence of the earlier con-
tract or of an intervening contract, also for a lesser
price than the City finally paid. As a final alternative,
the City seeks interest on an earnest money deposit given
for the first contract.

This case is now before the court after argument on
defendant's motion for summary judgment on the issue of




the existence of an express contract, as opposed by plain-
tiff, and on plaintiff's motion for summary judgment on
the issue of estoppel, as opposed by defendant. Defendant
cross-moved on this issue in oral argument. Plaintiff al-
so moved orally, over opposition, for summary judgment
based on a contract implied in fact.

FACTS

In its opposition to defendant's motion for summary
judgment, the City identified twelve issues of allegedly
disputed facts which precluded summary Jjudgment. Al-
though, as defendant argues, most of these issues are
either conceded or immaterial, the following recitation
considers all salient facts in the light most favorable to
the City, the non-moving party, and resolves all doubts
against the Government, as the movant. See Lehner wv.
United States, 1 Cl. Ct. 408, 412 (1983) (NETTESHEIM, J.)
(citing cases).

The Invitation To Offer at $925,000

On November 8, 1977, the General Services Administra-
tion ("GSA"™) determined the Xing's Warehouse site ("the
lot") in 0ld Town Alexandria, Virginia, to be surplus gov-
ernment property. Section 203 (a) of the Federal Property
and  Administrative Services Act of 1949, 63 Stat. 385
{1949) (codified as amended at 40 U.S.C. §484(a) (1976}),
empowers the Administrator of GSA to supervise and direct
sales of such property. The Administrator's authority to
dispose of surplus real property has been delegated to the
Federal Property Resources Service ("FPRS"), part of GSA's
central office, which, in turn, has delegated its authori-
ty to the regional administrators.

After an unsuccessful attempt to acquire the lot by a
historic preservation grant, the City informed GSA, on No-
vember 17, 1978, of its desire to purchase the lot by
negotiated sale pursuant to 40 U.S.C. §484(e)(3)(H). 1/
Carlton Brooks ("Brooks"), Director, Real Property Divi-
sion of the FPRS, replied on November 30 informing plain-

1/ Section 484 (e) (3) provides in pertinent part:
Disposals and contracts for disposal
may be negotiated ., . . [without public
advertising for bids] . . . if

-2 -



tiff that "negotiated sales of suplus Federal real proper-
ty are based on the property's market value and subject to
Congressional review, We are proceeding to obtain the
necessary clearances within GSA and will send the City an
offer as soon as possible."

The clearances included both the GSA Administrator's
and the FPRS's approval of the National Capital Region's
(the "Regional Office”) disposal plan for the lot. On May
16, 1979, the FPRS authorized the Regional Office to nego-
tiate a sale of the lot to the City at not less than the
lot's appraised value of $790,000. If such a price could
be negotiated, an explanatory statement was to be prepared
for the Administrator of GSA to submit to the Senate Com-
mittee on Governmental Affairs and the House Committee on
Government Operations (the congressional oversight commit-
tees), as required by 40 U.S.C, §484(e) (6). 2/ According
to plaintiff, these advance clearances prove that if the
contract subsequently negotiated had been submitted to the
FPRS for review, it would have been approved.

On June 22, 1979, Regional Administrator Walter V.,
Kallaur ("Kallaur") sent the City an invitation to offer,
pursuant to 41 C.F.R, §101-47.304-4 (1978), on a form

1/ (Cont'd from page 2.)

* * *

(H) the disposal will be to States,
Territories, possessions, political
subdivisions thereof, or tax-supported
agencies therein, and the estimated fair
market value of the property and other
satisfactory terms of ~disposal are
obtained by negotiation . . . .

2/ Section 484 (e) (6) provides in pertinent part:

[Aln explanatory statement of the
circumstances of each disposal by nego-
tiation of any real or personal property
having a fair market value in excess of
$1,000 shall be prepared. Each such
statement shall be transmitted to the
appropriate committees of the Congress
in advance of such disposal. . .

-3 -



styled "Offer For Purchase” ("OFP"). The OFP identified
the City as the "offeror" in the transaction and recited
both that the offeror offered to purchase the 1lot for
$925,000 cash and that the "QOffer for Purchase of Govern-
ment Property" was subject to the "General Terms Appli-
cable to Negotiated Sales" in the attached GSA Form 2041
and to special terms set forth in the OFP. Form 2041
contained a "Rescission” clause, which provided in part:

b. An explanatory statement . . .
will be submitted to the appropriate
committees of the Congress . . . and the
offer probably will not be accepted by
the Government until after the proposed
disposal has been considered by such
committees. . . .

c. Any recission, [sic] pursuant to
a or b, above, will be without liability
on the part of the Government other than
to return the earnest money deposit
without interest.

In his June 22, 1979 cover letter, Regional Adminis-~
trator Kallaur requested that the City "review the Offer
and, if it is acceptable to you, return two executed copies
together with the necessary resolutions and a 10 per cent
earnest money deposit." The City has characterized the
cover letter and the OFP as an offer by GSA to sell the
lot to plaintiff.

Negotiation of the Sale

On August 6, 1979, a meeting took place between
Kallaur and Brooks and city officials. At this meeting
Kallaur agreed to give plaintiff sufficient time to re-
spond to the OFP so that it could gain the City Council's
approval at the next council meeting on September 11. The
City expressed a desire to file another application to ac-
quire the lot free under a historic preservation grant.
Kallaur agreed by letter dated August 7, 1979, that if the
application were successful "or if the City wishes to with-
draw its offer before December 31, 1979, we will allow the
withdrawal. Otherwise, I will proceed with the sale of
the property to the City." Kallaur stated in deposition
that he did not mean that he would wait until December 31
to process the offer. "We would process it any time prior
to that date whenever they submitted it, if that is what
they indicated to us that that is what they wanted to do."

-4 -



GSA's Handbook for Disposal of Surplus Property,
which contains instructions and procedures for the
disposal of surplus real property, provides in part:

If at the time of the submission of the
explanatory statement to the committees
the appraisal of the property would be
more than nine months old, the regional
office shall have that appraisal
updated . . . .

PBS P. 4000.1-113e (Apr. 19, 1977). This handbook was not
in the public domain. The appraisal on which the $925,000
price was based was due to expire on December 16, 1979,
under this guideline. At the meeting on August 6, 1979,
city officials were not told that the offer at $925,000 no
longer would be viable if the explanatory statement had
not been submitted to Congress by December 16. The GSA
officials, however, did advise <city officials that the
current appraisal would expire in December and the price
might then go up, but that if plaintiff submitted the OFP
before the deadline the property would be sold to the City
for $925,000. The GSA officials stated that the sale was
subject to congressional review, although this was a
routine formality.

At the conclusion of the August 6 meeting, Kallaur
said that he had been pleased to make a deal (a statement
defendant terms unauthorized), and both sides 1left with
the understanding that a deal had been made subject only
to the City's compliance with GSA's formalities. A city
official requested confirmation by letter that if the City
Council approved the purchase the property would be sold
for $925,000. Kallaur supplied the requested letter on
August 7. Defendant disputes plaintiff's statement that
the letter was reviewed by the FPRS without negative com-
ment, but states that this is immaterial, because the
Regional Office's disposal plan had been approved. The
City contends that Kallaur's August 7 letter and represen-
tations at the August 6 meeting provide one basis to estop
the Government from denying a contract at $925,000. 3/

On September 11, 1979, the City Council passed a
resolution "That the . . . [OFP] . . . whereby the City
offers to purchase . . . [the lot] . . . is hereby ap-

3/ The City's motion is treated as so arguing.
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proved . . . ." and "That Mr. Douglas Harman . . . 1is
hereby authorized to execute said Offer on behalf of the
City . » . ." (Emphasis added). On October 9, 1979, the
City delivered to GSA Real Property Division Director
Brooks the signed OFP, the earnest money deposit of
$92,500, and a copy of the City Council's resolution, to-
gether with a cover 1letter from City Manager Douglas
Harman requesting credit terms., City official Edward C.
Garrity ("Garrity") told Brooks, however, that the City
would buy the property regardless of whether credit were
extended and that plaintiff had decided not to reapply for
a historic preservation grant. Brooks assured Harman that
the lot now would be conveyed to plaintiff for $925,000
since the City had done everything it was supposed to do
{the authorization to give such an assurance presenting a
legal question, according to defendant). The acceptance
page of the OFP is unsigned, 4/ although GSA cashed
plaintiff's check for $92,500.

Mishandling of the $925,000 Sale

A dispute lingers as to what, if anything, was done
about processing plaintiff's offer during the year between
its submission in October 1979 and November 1980. Follow-
ing the City's version of the facts, the court finds that
GSA failed altogether to process the offer and was negli-
gent, as stated by Kallaur in his December 5, 1980 letter
accompanying his explanatory statement submitted to the
FPRS., The record contains documentation that some action

i/ This section of the OFP reads in full:

ACCEPTANCE BY THE GOVERNMENT

The foregoing "Offer for Purchase of Government Property"
is hereby ACCEPTED by and on behalf of the UNITED STATES
OF AMERICA this day of ; ;19 .

UNITED STATES OF AMERICA
Acting by and through the
ADMINISTRATOR OF GENERAL SERVICES

By

D. CARLTON BROOKS
Director, Real Property Division
Federal Property Resources Service
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was taken in 1980 to obtain FAA and flood plain clear-
ances. This action appears, however, to have been merely
preparatory to sending the City a new OFP based on an
updated appraisal. City official Garrity avers that in
November 1980 GSA's real estate specialist Jack Burrows
told him that the paperwork on the sale had been misfiled,
a version of events corroborated by Brooks. Nonetheless,
it is undisputed that nothing was done to process the sale
before the first appraisal expired in December 1979 and
that Burrows was reprimanded for his negligence.

City officials claim without contest from the Govern-
ment that they frequently contacted both Brooks and
Burrows throughout this period from October 1979 to Novem-
ber 1980 and were assured repeatedly that there was no
problem, that the sale was being processed, and that the
lot would be conveyed to the City for $925,000. Although
Brooks testified that he did not recall any such communi-
cations, defendant concedes that Burrows and Brooks assur-
ed the City that the sale was being processed. Garrity
avers that had the City been informed that the GSA was not
processing the offer, City officials "would have taken any
and all steps necessary to correct that situation." This
claim of reliance on assurances from GSA that the sale was
being processed forms a second basis of plaintiff's claim
that the Government should be estopped to deny a sale at
$925,000.

The $1,375,000 OFP

On November 19, 1980, at real estate specialist
Burrows' instigation, Kallaur sent the City a new OFP in-
viting an offer to purchase the lot for §1,375,000 based
on an updated appraisal. Kallaur acted under the misap-
prehension that the City had never returned the first OFP,
although defendant contends that Kallaur correctly stated
in his cover letter, "During the period between the sub-
mission of your original offer and your decision not to
seek to acgquire the property under historic preservation
covenants, it became necessary to update the appraisal
upon which the original offer was made. . . ." Defendant
elsewhere admits that plaintiff informed GSA that it had
decided not to reapply for the historic preservation grant
at the same time that it delivered the first OFP on Octo-
ber 9, 1979.

When plaintiff received the second OFP and Kallaur's
November 19, 1980 cover letter, city official Garrity
telephoned GSA's Burrows to ask what was going on. De-
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fendant disputes Garrity's averment that Burrows told him
the first OFP had been misfiled, yet admits that Garrity
went to see Burrows and delivered another copy of the OFP.
On November 21 Burrows wrote on a transmittal slip at-
tached to the second OFP, "Inoperative -- Hold action un-
til further notice from this office."™ Defendant questions
whether that note was legally authorized as a matter of
law.

The matter was then brought to the attention of FPRS
Director Brooks and Regional Administrator = Kallaur.
Kallaur testified in deposition that he decided

that this had been an administrative er-
ror, a grotesque error, on the part of
the Regional Office, that we had failed
to discharge our responsibilities prop-
erly and that we were obligated to fol-
low through under the terms of the ori-
ginal agreement and to advise ([the FPRS
and the Administrator] that we had made
this mistake and proceed to forward an
explanatory statement capturing the
error and our proposed correction.

Kallaur 'and Brooks decided that GSA could and should
process the sale at $925,000 and thus ratified Burrows'
putting a hold on the second OFP. Again, defendant
challenges the authority of Kallaur and Brooks to make
such a decision.

On December 5, 1980, Kallaur sent an explanatory
statement, pursuant to 41 C.F.R. §101-47.304-12(a), (4),.
5/ to the FPRS explaining what had happened. Kallaur
advanced his belief that the original offer was still
valid and recommended a sale at $925,000. Attached was a
GSA form signed by Kallaur requiring the signature of the
GSA Administrator below the legend,

5/ 41 C.F.R. §101-47.304-12 (1982), provides, as it
did in 1979-81, in pertinent part:

(a) Subject to the exceptions stated in §101-
47.304-12(b), the disposal agency shall prepare an
explanatory statement, as required by section 203
(e) (6) of the Act, of the circumstances of each
proposed disposal by negotiation.
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Authority granted to accept the offer’
on or after 35 days from the date of the
letters [sent to the Chairmen of the
Senate and House Committees on Govern-
ment Operations] and thereafter to con-
summate the negotiated sale, unless
otherwise instructed or antitrust clear-
ance is required.

Defendant considers this form decisive on the issue of the
Regional Office's authority to accept the City's offer and
also interprets 41 C.F.R. §101-47.304-12(d), see supra
note 5, to require the Administrator's approval before an
offer may be accepted. 6/

Several days after the matter was brought to the at-
tention of Brooks and Xallaur, Brooks told the City's
Garrity that the second OFP {(covered by Kallaur's November
19 letter) had been sent by mistake, and assured him the
$925,000 sale would be "put back on track." Defendant,
however, deems Brooks' authority to give such assurance a
question of law. Moreover, defendant disputes plaintiff's

5/ (Cont'd from page 8.)

* * *

(d) Each explanatory statement when prepared
shall be submitted to the Administrator of General
Services for review and transmittal by the Admin-
istrator of General Services by letters to the
Committees on Government Operations . . . .

* * *

(f) In the absence of adverse comment by an
appropriate committee . , . on the proposed nego-
tiated disposal, the disposal agency may consum-
mate the sale on or after 35 days from the date of
« « « [submission of the explanatory statement].

6/ Although the Regional Office has delegated auth-
ority over the disposal of surplus realty, PBS 4000.1~
113e, provides in part: "No negotiated offer requiring
the submission of an explanatory statement to the appro-
priate committees of the Congress shall be accepted with-
out the prior approval of the Central Office.
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contention that no one from GSA informed the City that a
$925,000 sale would violate statute or internal GSA rules.
Defendant cites the November 19 letter, which stated that -
between October 9, 1979, when the offer was submitted, and
"your decision not to seek to acquire the property under

historic preservations covenants" (also on October 9,
1979), "it became necessary to update the appraisal upon
which the original offer was made. . . ."™ Of course, this

was the November 19 letter that GSA's Brooks told City of~
ficial Garrity had been sent by mistake. Defendant also
argues that the statutory requirement for sale at fair
market value was a matter of public notice and that the
alleged illegality of a sale based on an expired appraisal
rendered immaterial GSA's alleged failure to inform plain-
tiff that such a sale was illegal. 1In any event, it is
undisputed that GSA told plaintiff not to take action on
the second OFP. This forms the basis of plaintiff's at-
tempt to estop the Government from denying the existence
of a contract to sell at $1,375,000.

Failure of the $925,000 Sale

During 1980-81 the FPRS was headed by Commissioner

Roy Markon ("Markon"), who had approved the original dis-
posal plan in May 1979. This official refused to forward
Regional Administrator Kallaur's December 5, 1980 explana-
tory statement to Congress on the ground that it was based
on an expired appraisal. Defendant adds that the state-
ment also lacked the required clearances. . Kallaur defen-
ded his view to GSA Acting Administrator Raymond A. Kline,
who, after receiving advice from General and Regional Coun-
sel, agreed with Kallaur and on March 19, 1981, ordered an
explanatory statement to be prepared proposing to sell the
lot for $925,000 and providing a rationale for deviating
from the requirement of GSA's internal guidelines that ex-
planatory statements be based on updated appraisals.

Markon renewed his attempts to. convert Kline to his
viewpoint. On May 7, 1981, Kline discussed the case with
the Chairman of the House Committee on Government Opera-
tions and a staff member. The staff member later contact-
ed Kline, after having reviewed the file and, according to
Kline's deposition testimony, expressed doubt that the
committee would approve the sale if it were submitted for
review because the appraisal period had expired. Kline
then abandoned his plan to waive the internal guidelines,
concluding that the House committee would obstruct a
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$925,000 " sale. 7/ By June 1981 Gerald B. Carmen
("Carmen") had assumed office as Administrator of GSA, but
he directed Kline to continue handling the sale of the
lot. After again contemplating in late June 1981 submis-
sion of an explanatory statement based on the £925,000
price, despite the likelihood of congressional opposition,
on August 3, 1981, Kline finally ordered Markon to conduct
the sale based on a current appraisal according to the
guidelines.

On August 25, 1981, City officials met with Adminis-
trator Carmen and argued for a,sale at the original price.
The GSA did not disclose its earlier decision not to pro-
ceed with a sale at $925,000.  During a November 13, 1981
meeting, GSA informed the City that it would not convey
the lot for §925,000. GSA returned plaintiff's deposit
without interest on November 20 and sent plaintiff a new
OFP for $1.5 million on February 24, 1982. The City pur-
chased the property at that price, having first filed a
suit in federal district court seeking specific perfor-
mance of the $925,000 contract. The suit was transferred
to this court in November 19B2.

DISCUSSION

The Express Contract Issue

Plaintiff arqgues that GSA had made the City an offer
to sell the property, based on instances in which GSA per-
sonnel referred to the Government's invitations to offer
as "offers", and that at the August 6, 1979 meeting the
parties achieved the requisite meeting of the minds. De-
fendant erects as barriers to formation of a contract
arguments that the OFP was an offer by the City, so that
it was not capable of acceptance by the City, and that the
GSA officials lacked authority to agree to a binding con-
tract. According to defendant, no contract came into
existence because, absent congressional review, GSA's of-
fer could not be accepted. The City contends that al-
though 41 C.F.R, §101-47.304-4 "does state that the GSA
issues 'invitations to make an offer,' this procedure is
not required by statute and, we submit, was not as a

7/ Kline testified, "After they reviewed the file
and it was communicated back to me what their conclusion
was, it was at that point that I thought it would be
useless to go up there and be shot down anyway."
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matter of fact and substance followed in +this czse."
Plf's Reply at 19 (emphasis in original).

The regulatory scheme for disposals of surplus prop-
erty by negotiation is designed to give the greatest pro-
tection to the public coffers from disadvantageous bar-
gains struck by GSA. The quoted regulation does more than
state that the GSA issues such invitations, but prescrib-
es: "In all advertised and negotiated disposals, the dis-
posal agency shall prepare and furnish . . . written invi-
tations to make an offer, which shall contain . . . all
the terms and conditions under which the property is of-
fered for disposal . . . ." (Emphasis added.)

Although the City presents several indications that
GSA made an offer, both the OFP and the City Council reso-
lution specified that the City was making an offer. These
unequivocal manifestations that an offer was being made by
the City, which were signed by authorized city officials,
preclude transforming that offer into an offer by GSA that
was accepted by the City. 8/ In Russell Corp. v. United
States, 210 Ct. Cl. 596, 537 F.2d 474 (1976) (per curiam),
cert. denied, 429 U.S. 1073 (1977), the Court of Claims
held that a contract did not come into existence in cir-
cumstances similar to this case. The GSA Administrator in
Russell Corp. had approved the sale, but no representative
of the Government had executed the acceptance page. That
the offer was not accepted by the authorized signature de-
feated a claim based on express contract. 210 Ct. Cl. at
608, 537 F.2d at 481-82; see Kellerblock v. United States,
219 Ct. Cl. 608, 611 (1979). See also Prevado Village
Partnership, Etc. v. United States, No. 156-82C, slip op.
at 8 n.3 (Cl. Ct. Aug. 22, 1983) (LYDON, J.).

Plaintiff's argument that the Regional Office, per
Kallaur, had authority to contract does not change the
result. In the law of government contracts, no contract
can be created binding the Government absent actual auth~-
ority of the Government's agents to bind the Government.
Federal Crop Insurance Co. v. Merrill, 332 U.S. 380, 384
{1947); accord, Prestex Inc. v. United States, No. 558-82C
slip op. at 8 (Cl. Ct. Sept. 15, 1983) (LYDON, J.) (citing

8/ The discussion concerning lack of authority, see
infra at pp. 12-13, disposes of plaintiff's argument that
representations by GSA officials could convert the OFP to
an offer by the GSA.
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cases). Thus, the factual issues eged by plaintiff as
to the parties' intentions, state: f mind, and under-
standings do not present themselves .. the lack of auth-
ority defense prevails.

Two impediments exist to a finding of authority here.
The first is that the applicable regulation, 41 C,F.R.
§101-47.304-12(d), quoted supra note 5, requires that the
Administrator review and transmit the explanatory state-
ment to the congressional oversight committees. 9/ After
Kallaur approved the sale at $925,000, Acting Administra-
tor Kline never transmitted the explanatory statements;
nor did he sign, or authorize to be 3igned, the OFP or
Kallaur's request for authority to accept the OFP. Thus,
Kallaur lacked authority to bind the Govermment. Although
Kline had authority to commit GSA, after his rebuff by the
House Committee Kline withdrew his assent by declining to
execute Kallaur's request or to continue processing the
$925,000 OFP. See Russell Corp., 210 Ct. Cl. at 608.

The second impediment to an authorized acceptance is
the requirement of congressional review itself. Congres-
sional comment is not a ministerial act, merely part of
the mechanics of processing the offer. The legislative
history cited by defendant reveals numerous instances
whereir proposed negotiated sales were stopped and prices
revised after congressional intervention. See H. Rep. No.
1763, reprinted in 1958 U.S. Code Cong. & Ad. News 2861,
2863-66. Although the City is correct that congressional
approval is not required -- at least technically =-- notice
to Congress is required both by statute, 40 U.S.C. §484(e)
(6), quoted supra note 2, and by regulation, 41 C.,F.R.
§101-47~304~-12, (a), (d), quoted supra note 5. Congres-
sional review is referred to explicitly in Form 2041,
which accompanied the OFP, although Form 2041 stated only
that acceptance "probably" would not occur until after
consideration by Congress. Under the procedure for con-
tracting in this case, as prescribed by statute and regu-
lation, congressional review is a step that must be com-
pleted Dbefore acceptance. See Empresas Electronicas

9/ This reqgulation is suff1c1ent to charge the City
with notice of Kallaur's lack of authority finally to bind
the GSA. That GSA's more explicit requirement of the ad-
ministrator's prior approval for acceptance, PBS 4000.1-

113e, quoted supra note 6, is unpublished therefore does
not diminish the chargeable notice.
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Walser, Inc. v, United States, 223 Ct. Cl. 686, 688
(1980); Russell Corp., 210 Ct. Cl. at 609, 537 F.2d at
482.

The Implied-in-fact Contract Issue

In its briefs, and fairly noticed in its complaint,
the City advanced a claim based on contract implied in
fact. Judge Harkins has provided a full current discus-
sion on the parameters of this court's jurisdiction to en-
tertain such a claim. Pacific Gas & Electric Co., No.
182-80C, slip op. at 15-16 & nn.5-11 (Cl. Ct. Aug. 30,
1983) (citing cases); see Hargrove v. United States, 1 Cl.
Ct. 228, 230 (1982) (MILLER, J.). In brief, this court
will recognize as an implied-in-fact contract one founded
on the requisite meeting of the minds, which is inferred
from the parties' conduct in <light of the surrounding
circumstances.

Although in an implied~in~fact contract the presence
of a manifestation of assent is the overriding factor, two
defects preclude a conclusion that a contract implied in
fact existed in the circumstances of this case. The first
is Kallaur's lack of authority, which has been treated
previously. See Prestex, Inc., slip op. at 8 (citing
cases); Hargrove v. United States, 1 Cl. Ct. at 230. The
second is that the parties were chargeable with knowledge
of additional actions under statute and regulation that
had to be accomplished before a contract could come into
existence. See Prevado Village Partnership, Etc., slip
op. at 7-9; Russell Corp., 210 Ct. Cl. at 612, 537 F.24 at
483.

Plaintiff has failed to adduce any facts that would
require a trial on the existence of a contract implied in
fact.

The Constitutional Issue

Incident to oral argument, the court requested that
the parties address the applicability of INS v. Chadha,
103 S. Ct. 2764 (1983), to the case at bar. The statute
held unconstitutional in Chadha authorized a unicameral
veto of the Attorney General's decision, upon delegated
authority from Congress, to allow deportable aliens to re-
main in the United States. Chadha already has been exten-
ded to invalidate legislative vetoes of agency rulemaking.
Consumers Union of the United States, Inc. v. FTC, 691
F.2d 575 (D.C. Cir., 1982) (per curiam), aff'd mem., 51
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U.S.L.W. 3935 (U.S. July 6, 1983); Consumer Energy Council
of America v. FERC, 673 ¥F.2d4 425 (D.C. Cir. 1982), aff‘'d
mem., 51 U.S.L.W. 3935 (U.S. July 6, 1983).

The pertinence of Chadha to this case is that defen-
dant has argued that because the congressional review pro-
cedure was not undertaken, consummation of a contract was
never authorized. On the other hand, Kline, GSA's Acting
Administrator, by ordering preparation of an explanatory
statement waiving the requirement of a current appraisal,
as recommended by Kallaur, manifested assent to the forma-
tion of a contract at $925,000. Kline thereby ratified
Kallaur's decision, communicated to the City by Brooks, to
proceed with consummating the sale. See Thomson v. United
States, 174 Ct. Cl. 780, 357 F.2d 683 (1966). Alterna-
tively, Kline was authorized to approve the explanatory
statement and thereby assent directly, not as a ratifier.
Kline was inhibited from submitting the explanatory state-
ment and expressly authorizing acceptance only by his ex-
pectation of congressional disapproval. The guestion thus
becomes whether congressional review was a valid prerequi-
site for contract formation.

Involved in Chadha was section 244 (c) (2) of the Immi-
gration and Nationality Act, 8 U.S.C. §1254(c) (2) (1976),
which derived from Congress' authority under U.S. CONST.
art. I, §8, cl. 4 "To establish an uniform Rule of Natu-
ralization."  Section 244(c) (2) in substance allowed ei-
ther House of Congress to disagree by resolution with the
decision of the Attorney General not to deport an alien
and bound the Attorney General to the decision of either
House. :

In this case the statute in question, 40 U.S.C. §484
(e) (6) , quoted supra note 2, derives from Congress' ple-
nary authority over public lands in art. IV, §3, cl. 2,
and merely provides that prior to disposal by negotiation
of certain real property an explanatory statement must be
transmitted to the appropriate committees of Congress.
The implementing regulation, 41 C.F.R. §101-47.304-12(a},
(d) , (f), quoted supra note 5, requires submission of the
explanatory statement and permits GSA to consummate a sale
in the absence of adverse comment by an appropriate cong-
ressional committee or subcommittee. This case thus does
not involve an explicit veto by one House of Congress;
rather, a procedure established by statute, regulation,
and practice is presented whereby one committee of one
House of Congress can intervene in and stop a decision of
the Executive Branch to contract.
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Compelling similarities between this case and Chadha,
however, are apparent. Here, GSA was required to submit
for congressional review a contract for a negotiated sale
of surplus property prior to consummating the transaction.
In practice, as GSA's then~acting administrator Kline tes~
tified, the proposed sale would not be consummated without
receiving the approval of the House oversight committee.
As Kline put it, after having received a preview of dis-
approval from a committee staff member, "I thought it
would be useless to go up there and be shot down anyway.”
The Acting Administrator deemed himself bound by the re-
quirement of submitting a proposed sale for congressional
review to defer to the committee's decision, and GS8A's
regulations so restricted him. 41 C.F.R. §101-47.304-
12({f) (quoted supra note 5).

Assuming, however, that another GSA Administrator
were of a different view and regarded the comment of the
House committee as purely advisory, Congress would not
countenance GSA's going forward. The legislative history
to the 1958 amendments to the Federal Property Administra-
tive Services Act of 1949 reveals a number of instances
wherein Congress demonstrably viewed its role as one of
intervention for the purpose of objecting to proposed
sales, primarily due to disagreement with appraisal
values. H. Rep. No. 1763, 1958 U.S, Code Cong. & Ad News
at 2863-66. 10/ Congress' objections were honored in
these instances, and higher sales prices were obtained.

10/ The House Report also characterized the
requirement to report thusly:

Reporting is viewed merely as a pro-
cedure for informing Congress of devia-
tion from the customary method of pub-
licly advertised competitive disposal.
The function of the committee has not
been one of approving or disapproving
each negotiated sale submitted to Cong-
ress, but rather has been one of general
review and of registering objection when
it seems apparent that the proposed sale
is not in the best interest of the
Government.

Id. at 2867. The preceding portions of the House Report
to which citation is made in the text are in marked oppo-
sition to the gquoted language.
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Defendant also admits that GSA defers to the congressional
recommendation. Def's Reply at 12, 14. Finally, Kline
testified plausibly that the spectre of oversight hearings
dissuades independent action by the agency when congres-
sional approval is withheld. 1In practice, then, one House
of Congress, by committee, can veto a proposed sale by the
Executive Branch to which Congress, pursuant to art. IV,
§3, cl. 2 of the Constitution, has delegated its authority
to dispose of public property.

On September 23, 1983, the Department of Justice fil=-
ed a brief through its Lands and Natural Resources Divi-
sion, the same arm of defendant involved in the case at
bar, in National Wildlife Federation v. Watt, Civ. No. 83~
2648 (D.D.C. filed Sept. 8, 1983). Plaintiff sought to
enjoin the Secretary of the Interior from issuing certain
coal leases after Congress, pursuant to section 204 (e) of
the Federal Land Policy and Management Act of 1976, Pub.
L. No. 94-579, 90 BStat. 2753 (codified at 43 U.S.C.A.
§1714(e) (West Supp. 1983)), 11/ requested that the

11/ 43 U.s.C. §1714(e) provides in full:
Emergency withdrawals; procedure applicable; duration

When the Secretary determines, or
when the Committee on Interior and Insu-
lar Affairs of either the House of Rep-
resentatives or the Senate notifies the
Secretary, that an emergency situation
exists and that extraordinary measures
must be taken to preserve values that
would otherwise be 1lost, the Secretary
notwithstanding the provisions of sub-
sections {(c¢) (1) and (d) of this section,
shall immediately make a withdrawal and
file notice of such emergency withdrawal
with the Committees on Interior and In-
sular Affairs of the Senate and House of
Representatives. Such emergency with-
drawal shall be effective when made but
shall last only for a period not to ex-
ceed three years and may not be extended
except under the provisions of subsec-
tion (c)(l) or (d) of this section,
whichever is applicable, and (b) (1) of
this section. The information required
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leases be withheld temporarily. The statute reguires the
Secretary to withdraw a proposed lease upon notification
from a designated committee of either House of Congress
that an emergency exists and that extraordinary measures
must be taken to preserve values that otherwise would be
lost. The provision is similar to the statute, regula-
tion, and practice in this case, because it allows Cong-
ress to study a proposed action before final commitment
ensues. 12/

In National Wildlife Federation, the Government put
forth a position to which this court deems it bound in
arguing the constitutionality of review procedure in this
case: "The Chadha decision . . . requires that a provi-
sion purporting to authorize a mere congressional commit-
tee to alter the duties of the Executive . ., . be held un~-
constitutional, even more so than it required the invali-
dation of a one-House veto provision . . . ." Govt's
Suppl. Br., filed Sept. 26, 1983, at 6. The Government
attacked the decision of the district court in Pacific
Legal Foundation v. Watt, 529 F. Supp. 982, 1004 (D. Mont.
1982), that the Secretary of the Interior's discretion to
modify the committee's action by dictating the scope and
duration of a lease withdrawal saved the constitutionality
of the veto provision. The Government argued that Pacific

Legal Foundation is invalid after Chadha: The Supreme
Court's decision "does not leave any room for such leger-
demain in statutory construction." Gov't Br., filed Sept.

11/ (Cont'd from page 17.)

in subsection (¢) (2) of this subsection
shall be furnished the committees within
three months after filing such notice.

12/ Judge Oberdorfer granted preliminary injunctive
relief in National Wildlife Federation on nonconstitution-
al grounds and distinguished Chadha as not reaching the
exercise under art. IV of Congress' allegedly proprietary,
as opposed to legislative, role with respect to public
lands. National Wildlife Federation, No. 83-2648 (D.D.C.
Sept. 28, 1983) (order granting preliminary injunction).
This distinction would exempt legislation under art. 1V,
§3, cl. 2 from the requirements of bicameralism and
presentment because Congress is deemed a custodian of all
public lands.
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23, 1983, at 23. The Supreme Court in Chadha held that
the bicameral and presentment requirements of art. I, §1,
§7, cls. 2, 3 applied to Congress' exercise of its auth-
ority under art. I, §8 to establish a uniform rule of
naturalization. Defendant argued that the rationale is
applicable equally to Congress' exercise of its article IV
powers. The court agrees with the Government's position
in National Wildlife Federation.

Moreover, the Supreme Court's opinion in Chadha cer-
tainly did not bless the practice of unicameral interven-
tion in sales of surplus government property by refusal to
review a proposed sale or disapproval or withheld approval
of such a sale:

The Constitution provides Congress with
abundant means to oversee and control
its administrative creatures. Beyond
the obvious fact that Congress ultimate=-
ly controls administrative agencies in
the legislation that creates them, other
means of control, such as durational
limits on authorizations and formal re-
porting requirements, lie well within
Congress' constitutional power.

103 S. Ct. at 2786 n.1l9. One of the two authorities cited
for this proposition, Javits & Klein, Congressional Over-
sight and the Legislative Veto: A Constitutional Analy-
sis, 52 N.Y.U.L. Rev., 455, 462 (1977), specifically dis-
cusses reports to Congress after an action has been taken:

Methods such as reporting requirements
and congressional committee investiga-
tions allow Congress to scrutinize the
exercise of delegated lawmaking authori-
ty, but they do not permit Congress to
retain any part of that authority once
it has been delegated. None of these
methods effectively enables Congress to
review executive proposals before they
take effect; none affords the
opportunity for ongoing and binding
expressions of congressional intent.

Javits & Klein, supra, at 461-62 (emphasis added). Kaiser,
Congressional Action To Overturn Agency Rules: Alterna-
tives to the 'Legislative Vetos,' 32 Ad. L. Rev. 667
(1980), is to the same effect.
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The Supreme Court in Chadha, however, did sanction
traditional "report and wait" provisions whereby Congress
reserves to itself the opportunity to review proposed ac-
tion before it becomes effective and to pass legislation
barring its effectiveness if the proposal is found objec-
tionable. 103 s. Ct. at 2776 n.9 (citing Sibbach wv.
Wilson, 312 U.S.. 1 {1944)). The statute, regulation, and
congressional and agency practice in this case do not sim-
ply reserve to Congress an opportunity to pass legislation
barring the proposed sale. What is reserved is the power
to disapprove or to withhold approval without passing leg-
islation. The statute, regulation, and practice are not
tantamount to a "report and wait" provision or practice.

This constitutional inquiry becomes pivotal because
Acting Administrator Kline testified that, if the City's
offer had not been waylaid before the first appraisal
expired, the proposed contract would have been processed
in the normal fashion and been approved administratively.
Kline has also testified that he would have approved an
explanatory statement recommending that the resurrected
offer be accepted. Hence, the sale, but for Kline's being
advised that the House committee would not approve it,
would have gone forward. Because the requirement of re-
view by Congress is unlawful, the obstacle to contract
formation disappears. Kline, the decision maker who had
authority to bind GSA, is no longer inhibited by the need
for congressional review and has manifested his assent,
thereby ratifying Brooks' advice to the City. The con-
tract, implied in fact, then can be enforced by the court.

The court has considered carefully defendant's argu-
ments 13/ and holds that the practice of a committee of

13/ The Chairman of the House Committee on Govern-
ment Operations did not seek to intervene in these proce-
edings after the court directed the parties to address the
applicability of Chadha in argument. The Chairman of the
House Committee on Interior and Insular Affairs intervened
in the National Wildlife litigation because the Justice
Department argued that 43 U.5.C. §1714(e) was unconstitu-
tional. Although the Department of Justice's interest was
adverse to that of Congress with respect to the statutes
and regulations in the Chadha and National Wildlife cases,
the Department views the practice under the statute and
regulation in this case as not constitutionally offensive.
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the House of Representatives of intervening in and stop-
ping negotiated sales of surplus property proposed by the
GSA 1s an unconstitutional invasion of the separation of
powers. Without intervening and stopping a proposed sale,
the only way Congress could override the GSA disposal de-
cision would be by enacting further legislation. The
action of the House Committee on Government Operations es~
sentially was legislative in purpose and effect and thus
was subject to the procedural requirements of art. I, §7,
cls. 2-3 of the Constitution -- passage by a majority of
both Houses with presentment to the President. As a re-
sult of the foregoing, the court holds that GSA is bound
to a contract implied in fact to convey the subject
property to the City for $925,000.

Reaching the constitutional question is unavoidable.
The court is required to address the issue only because
the City fails in its claims based on express contract,
implied in fact contract -- not impacted by constitution-
ality, and estoppel. See New York City Transit Authority
v. Beazer, 440 U.S8. 568, 582 (1979); Spector Motor Ser-
vice, Inc. v. Mclaughlin, 323 U.S. ‘101, 105 (1944). The
court's disposition of the estoppel claims follows.

The Estoppel Issues

Plaintiff grounds its claim to estop defendant to
deny the existence of a $925,000 contract on two represen-
tations by the Government: 1) Kallaur's letter of Augqust
7, 1979, and related representations, advising the city
that if it submitted the necessary documents he would pro-
ceed with the sale, see supra note 3; and 2) Brooks' and
Burrows' representations to city officials during the

13/ (Cont'd from page 20.)

Interestingly, the Chairman, as intervenor in National
Wildlife, argued: "{I]Jf Section 204(e) were viewed as a
means of sharing the administration of the wilderness and
public lands with the executive on an ongoing basis, the
Ninth Circuit's Chadha decision would mandate a finding
that section 204{e) was unconstitutional. . . ." Inter-
venor's Memo in Support of Summary Judgment, filed Sept.
27, 1983, at 7. A shared administration of the disposal
by negotiated sale of surplus government property is a
precise description of Congress' and the GSA's interaction
in this case.
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period October 1979 to November 1980 that the $925,000 OFP
was being processed, Estoppel as to the $1,375,000 con~
tract is based on realty specialist Burrows' advice to the
City, endorsed by Brooks and Kallaur, not to take any
further action to complete and submit the second OFP
because the $925,000 OFP was still viable.

The doctrine of equitable estoppel also has been
explicated recently by Judge Harkins in Pacific Gas &
Electric Co., slip op. at 17-18 & nn.12-15 (citing cases);
see Biagioli v. United States, 2 Cl. Ct. 304, 308 (1983)
(NETTESHEIM, J.). In order to estop the Government, the
conduct or representations relied upon must be made by
government officers acting within the scope of their auth-
ority. Jackson v. United States, 216 Ct. Cl. 25, 41, 573
F.28 1189, 1197 (1978); Emeco Industries, Inc. v. United
States, 202 Ct. Cl. 1006, 1015, 485 F.2d 652, 657 (1973)
(citing cases). Kallaur's lack of authority, which was
fatal to plaintiff's claim for a contract implied in fact,
similarly dooms any estoppel to deny that GSA accepted the
City's offer or that a contract otherwise existed based on
his letter and other representations of similar effect.
E.g., Prestex, Inc., slip op. at 12; see Pacific Gas &
Electric Co., slip op. at 18-19. 1In Manloading & Manage-
ment Associates, Inc., v. United States, 198 Ct. Cl. 628,
635, 461 F.2d 1299, 1302 (1972), relied on by plaintiff,
the contracting officer was authorized expressly to bind
the Government in the manner that plaintiff sought to bind
it by estoppel.

As to the other leg of the estoppel claim on the
$925,000 OFP ~~- the misrepresentations concerning ongoing
processing -~ defendant has conceded that the representa-
tions were authorized. As to the estoppel based on
Burrows' instruction not to proceed on the $1,375,000 OFP,
defendant has failed to adduce any evidence that the
instruction was unauthorized. 14/ Although Burrows was
not authorized to accept or reject an OFP, he had implied

14/ Because an estoppel based on representations by
Kallaur is defeated by lack of authority, it becomes
unnecessary to consider the City's argument that it acted
in reliance thereon and suffered detriment by submitting
the OFP and deposit and later believing the Brooks/Burrows
representations that the OFP was being processed. The
court considers these arguments to be sufficiently dealt
with by the discussion infra at pp. 23~25.
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authority to give the City instructions regarding the for-
malities and paperwork involved in concluding the trans-
action. Such authority was inherent in his job as the
agent responsible for processing the transaction. The
authority gquestion evaporates because Brooks and Kallaur,
Burrows' superiors, determined to press forward with the
$925,000 OFP when they learned why the $1,375,000 OFP had
been sent, and Brooks informed the City of this decision.
These officials were authorized, at a minimum, to sponsor
(as opposed to accept) an OFP, even one flawed by an ex-
pired appraisal.

Four additional elements are necessary for equitable
estoppel: (1) The party to be estopped must know the
facts; (2) he must intend that his conduct shall be acted
on or must so act that the party asserting the estoppel
has a right to believe it is so intended; (3) the latter.
must be ignorant of the true facts; and (4) he must rely
on the former's conduct to his injury. Emeco Industries,
Inc., 202 Ct. Cl. at 1015, 485 F.2d at 657. The second
element is sometimes expressed as a requirement that the
party asserting estoppel have changed his position in re-
liance on the conduct or acquiescence of government offi-
cers, see Russell Corp., 210 Ct. Cl. at 614, 537 F.2d4 at
485, or have had a reasonable right to act in reliance on
defendant's actions or inactions. United States v.
Georgia-Pacific Co., 421 ¥.24 92, 98 (9th Cir. 1970):
Emeco Industries, Inc., 202 Ct. Cl. at 1017, 485 F.2d4 at
658,

An inquiry therefore must be made whether plaintiff,
having shown the requisite authority, satisfies the other
four requirements to perfect an estoppel as to either the
$925,000 or $1,375,000 OFP.

With respect to the $925,000 OFP, the City has failed
to show that it acted to its injury based on the represen-
tations of Brooks and Burrows that the OFP was being pro-
cessed. The City, as the party urging estoppel, must show
that it reasonably relied on the representations to its
detriment in order to satisfy the fourth element.

Because city officials were misinformed that the
offer was being processed, the City argues that it for-
feited the opportunity to telephone the GSA officials and
have the processing of the OFP put back on track before
the first appraisal expired in mid-December 1979 or to
institute a lawsuit under the Administrative Procedure
Act, 5 U.S.C. §551 (1976), to require the GSA to act with-
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in a reasonable time. The City also claims loss of the
use of its $92,500 earnest money deposit, as well as the
lost opportunity to purchase at $925,000, as a consequence
of defendant's representations.

The first two alleged detrimental consequences are
speculative. Even assuming, arguendo, that the City could
have prodded GSA or secured judicial relief through legal
action before the appradisal expired, speculation is invit-
ed as to the OFP's fate in the congressional review pro-
cess. The record is replete with G8A officials' best
guesses that congressional review based on a current ap-
praisal would be a mere formality. These opinions qualify
as neither admissions nor expert opinions. ' Congressional
action in this case simply is not capable of prediction,
even if it could be shown that Congress has acted habit-
ually in a certain fashion. The House Report itself dem-
onstrates that Congress does not always deem current ap-
praisals of estimated fair market value to be reliable.

As to the $92,500 earnest money deposit, Russell
Corp. gives some comfort to plaintiff regarding the claim
based on the failure to return the deposit "promptly after
it was recognized that the deal could not go forward."
See 210 Ct. Cl. at 614, 537 F.2d at 485. Defendant re-
joins that the City insisted, after learning the fate of
the $925,000 OFP in November 1980, that its offer at that
figure continue to be considered and therefore should not
be heard to complain. Suffice it to say that the City's
deposit was not returned promptly when the 1981 efforts to
resuscitate the original OFP floundered. Nonetheless,
lost use of this sum is not considered a detriment because
an earnest money deposit implies by its purpose uncertain-
ty as to whether there will be a contract at all and ac-
ceptance of the concomitant risk that one may lose the use
of one's money.

Finally, loss of "a good piece of business™ does not
constitute detriment. Russell Corp., 210 Ct. Cl. at 614,
537 F.2d at 485. The City apparently contends that the
loss of the more favorable . contract at $1,37%5,000
constitutes detriment on that claim. This claim fails for
the same reason,

In most of the cases cited by plaintiff, the parties
incurred considerable expenses acting in reliance on gov-
ernment conduct. See Broad Avenue Laundry & Tailoring v.
United States, 681 F.2d 746 (Fed. Cir. 1982) (increased
wages paid to employees by contractor); United States v.
Georgia-Pacific Co., 421 F.2d 92 {plaintiff improved
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forest land relying on Government's abandonment of claim
thereto); Merchant's National Bank v. United States, 689
F.2d 181 (Ct. Cl. 1982) (bank financed sale of buoys to
Government, relying on buoys having passed government in-
spection); Emeco Industries, Inc., 202 Ct. Cl. 1006, 485
F.2d4 652 (expenses incurred preparatory to performance un-
der contracts with Government); Dana Corp. v. United
States, 200 Ct. Cl. 200, 470 F.24 1032 (1972) (extra ex-
pense incurred in packaging equipment furnished Govern~-
ment); Manloading & Management Associates, Inc. v. United
States, 198 Ct. Cl. 628, 461 F.2d 1299 (same as Emeco);
Pacific Far East Lines v, United States, 184 Ct. Cl. 169,
394 F.28 990 (1968) (unprofitable contract entered into in
reliance on Government's previous inclusion of such con-
tracts in excess profit calculations under subsidy con-
tract with Government); Branch Banking & Trust Co. v,
United States, 120 Ct. Cl. 72, 98 F. Supp. 757, cert.
denied, 342 U.S. 893 (1951) {contract performed
fully). 15/

The court concludes that no detriment was suffered
because of the uncertainty of receiving congressional
approval and because the lost use of the earnest money
deposit and the loss of the contract do not constitute
sufficient detriment in the circumstances of this case.
The City therefore cannot succeed on its claims for
equitable estoppel.

CONCLUSION
Defendant's motion for summary judgment on the

existence of an express contract is granted, but is moot;
plaintiff's motion for summary judgment based on estoppel

15/ Several of the cases cited by plaintiff do not
conform to the pattern. Corniel~-Rodriquez v. INS, 532
F.2d 301 (24 Cir. 1976):; United States v. Wharton, 514
F.2d 406 (9th Cir. 1975); Brandt v, Hickel, 427 F.2d 53
(9th Cir. 1970). These cases recognize as detriment seri-
ous or manifest injustice as a consequence of the Govern=
ment's conduct. Although Wharton has superficial similar-
ity on the facts, plaintiffs there stood to lose the farm
on which they had lived for 50 years. The City ultimately
lost only a prospective acquisition. As shown by the
cases discussed in the text, the Court of Claims adopted a
more stringent standard for detrimental reliance to which
this court deems itself bound. See Biagioli, 2 Cl. Ct. at
308. »
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is denied, and defendant's cross-motion is granted, but is
moot. Plaintiff's oral motion for summary judgment based
on a contract implied in fact is granted, and the Clerk of
the Court shall enter judgment for plaintiff in the amount
of $575,000. 16/

IT IS SO ORDERED.

Costs to the prevailing party. 17/

October 20, 1983

(L Yttt

Christine Cook Nettesheim
Judge

16/ Plaintiff’'s claim for interest on the earnest
money deposit must fall before the prohibition of 28
U.s.C. §2516(a) {1982} . See Pacific Coast Medical
Enters., Inc. v. United States, 3 Cl. Ct. 140, 145 (1983)
(NETTESEEIM, J.) (citing cases), appeal docketed, No.

83-1426 (Fed. Cir. Sept. 27, 1983).

17/ By its amended complaint, the City did not ask
for attorneys' fees. Although this court does not intend
to foreclose plaintiff from making an application pursuant
to 28 U.S.C. §2412(d) (Supp. IV 1980), assuming that
plaintiff qualifies, the foregoing strongly indicates that
the Government's 1litigating position was reasonable in
light of all the pertinent facts. See Gava v. United
States, 699 F.2d 1367, 1370 (Fed. Cir. 1983). The
dispositive Supreme Court decision was brought to the
parties' attention only after briefing was completed.
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The Legislative Veto

He Who Decides a Case Without Hearing the Other Side . . . Tho He Decide Justly, Cannot Be Considered Just—SENECA

FOREWORD=

EGISLATIVE OVERSIGHT is a standard function of the

law-making process. Hearings are conducted to
monitor the performance of laws and how they are ad-
ministered. Some statutes, however, contain provi-
sions, popularly called “legislative vetoes,” authorizing
Congress to take direct action on Executive Branch ad-
ministration of the law.

The type of legislative veto varies and some statutes
provide for more than one kind.

A legislative veto may be exercised through the nega-
tive vote of both Houses, one House, or their commit-
tees, as specified in the statute affected.

A vote by both Houses of Congress, known as the
“two-House veto,”" can disapprove Executive Branch
proposals by passing a concurrent resolution, which
does not require a Presidential signature. Most two-
House veto provisions provide that unless such a resolu-
tion is passed by both Houses within a specified period
of time, the proposal will become effective at the end of
that period. A common deferral period for Congres-
sional review is 60 days.

The “one-House veto’ authorizes either the House or
Senate to reject a specified Executive Branch proposal
by the passage of a simple resolution. Generally a pro-
posal must be submitted in advance to both Houses,
which will take effect unless rejected by either House
during a stated period, frequently 60 days.

A combination procedure employed in some statutes
enables the rejection of an Executive Branch proposal
by a one-House veto, providing such veto is not disap-
proved by the other House.

In some cases authority is provided to specific com-
mittees to disapprove executive actions. This involves a
committee in one or both Houses in a procedure similar
to the one-House and two-House vetoes.

- 290 .

A number of statutes require that an affirmative
action be taken by the Congress before certain Execu-
tive Branch actions may take effect. The process may
involve two-House; one-House; two-House committee;
or one-House committee approval action, similar to the
disapproval procedures. They also vary as to the time in
which action must be completed.

In some instances the statutes require a process of
informal consultation and notification between the
Congress and the Executive Branch.

An arrangement made by President Hoover in 1932,
whereby if the Congress-did not agree with his executive
agencies reorganization plan it could nullify it, is gener-
ally considered to be the origin-of the legislative veto.
The device was used sparingly until well after World
War II, when the growth of the Federal government
accelerated.

Some supporters of the legislative veto see it as a
method of controlling the proliferation of bureaucratic
regulations, which were a product of the laws expand-
ing the scope of the Federal government. Presidents
have seen it as an intrusion on the powers of the Execu-
tive Branch. Its use was expanded in the time of strong
Congressional policy disputes with President Nixon,
and proliferated under President Carter, who also op-
posed its usage.

On June 23, 1983, the U.S. Supreme Court declared
unconstitutional the one-House veto provision of an im-
migration law. It cited the separation of powers princi-
ple and the “presentment clause” whereby legislative
acts must be presented to the President for his consider-
ation. There is some disagreement over the impact of
the decision on other statutes containing legislative veto
provisions, but it is generally regarded to be consider-
able. The debate in Congress over what should be done
regarding legislative vetoes is underway.

- Congressional Digest



The Supreme

Court Decision

HE U.S. SUPREME COURT. in a decision handed down
T on June 23, 1983, in the case of Immigration and
Naturalization Service v. Chadha et al, ruled by a vote
of seven to two that the one-House legislative veto con-
tained in a section of the Immigration and Nationality
Act, is unconstitutional.
A syllabus (headnote) of the decision was released at
the time the opinion was issued. The syllabus stares
that it constitutes no part of the opinion of the Court
“but has been prepared by the Reporter of Decisions
for the convenience of the reader.”” Following are ex-
cerpts from the syllabus:

Section 244(c)(2) of the Immigration and Nationality
Act (Act) authorizes either House of Congress, by res-
olution, to invalidate the decision of the Executive
Branch, pursuant to authority delegated by Congress to
the Attorney General, to allow a particular deportable
alien to remain in the United States. Appellee-respon-
dent Chadha, an alien who had been lawfully admitted
to the United States on a nonimmigrant student visa,
remained in the United States after his visa had expired
and was ordered by the Immigration and Naturaliza-
tion Service (INS) to show cause why he should not be
deported. He then applied for suspension of the depor-
tation, and, after a hearing, an Immigration Judge,
acting pursuant to §244(a)(1) of the Act, which autho-
rizes the Attorney General, in his discretion, to suspend
deportation, ordered the suspension, and reported the
suspension to Congress as required by §244(c)(1).
Thereafter, the House of Representatives passed a Res-
olution pursuant to §244(c)(2) vetoing the suspension,
and the Immigration Judge reopened the deportation
proceedings. Chadha moved to terminate the proceed-
ings on the ground that §244(c)(2) is unconstitutional,
but the judge held that he had no authority to rule on its
constitutionality and ordered Chadha deported pursu-
ant to the House Resolution. Chadha’s appeal to the
Board of Immigration Appeals was dismissed, the
Board also holding that it had no power to declare
§244(c)(2) unconstitutional. Chadha then filed a peti-
tion for review of the deportation order in the Court of
Appeals, and the INS joined him in arguing that
§244(c)(2) is unconstitutional. The Court of Appeals
held that §244(c)(2) violates the constitutional doctrine
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of separation of powers, and accordingly directed the
Attorney General to cease taking any steps to deport
Chadha based upon the House Resolution.

Held:

1. This Court has jurisdiction to entertain the INS's
appeal.

2. Section 244(c)(2) is severable from the remainder
of §244. Section 406 of the Act provides that if any par-
ticular provision of the Act is held invalid, the remain-
der of the Act shall not be affected. This gives rise to a
presumption that Congress did not intend the validity
of the Act as a whole, or any part thereof, to depend
upon whether the veto clause of §244(c)(2) was invalid.
This presumption is supported by §244’s legislative his-
tory. Moreover, a provision is further presumed sever-
able if what remains after severance is fully operative as
ataw. Here, §244 can survive as a *‘fully operative’” and
workable administrative mechanism without the one-
house veto.

3. Chadha has standing to challenge the constitu-
tionality of §244(c)(2) since he has demonstrated ““in-
juryin fact and a substantial likelihood that the judicial
relief requested will prevent or redress the claimed in-
jury.”

4. The fact that Chadha may have other statutory
relief available to him does not preclude him from chal-
lenging the constitutionality of §244(c)(2), especially
where the other avenues of relief are at most specula-
tive.

5. The Court of Appeals had jurisdiction under
§106(a) of thie Act, which provides that a petition for
review in a court of appeals *‘shall be the sole and exclu-
sive procedure for the judicial review of all final orders
of deportation ... made against aliens within the
United States pursuant to administrative proceedings”
under §242(b) of the Act.

6. A case or controversy is presented by these cases.

7. These cases do not present a nonjustifiable politi-
cal question on the asserted ground that Chadha is
merely challenging Congress’ authority under the Nat-
uralization and Necessary and Proper Clauses of the
Constitution. The presence of constitutional issues with
significant political overtones does not automatically

(Continued on page 314)

. 291



Supreme Court Decision
From page 291

invoke the political question doctrine. Resolution of lit-
igation challenging the constitutional authority of one
of the three branches cannot be evaded by the courts
simply because the issues have political implications.

8. The congressional veto provision in §244(c)(2) is
unconstitutional.

(a) The prescription for legislative action in Art. I,
§1—requiring all legislative powers to be vested in a
Congress consisting of a Senate and a House of Repre-
sentatives—and §7—requiring every bill passed by the
House and Senate, before becoming law, to be pre-
sented to the President, and, if he disapproves, to be
repassed by two-thirds of the Senate and House—rep-
resents the Framets’ decision that the legislative power
of the Federal Government be exercised in accord with
a single, finely wrought and exhaustively considered
procedure. This procedure is an integral part of the
constitutional design for the separation of powers.

(b) Here, the action taken by the House pursuant
to §244(c)(2) was essentially legislative in purpose and
effect and thus was subject to the procedural require-
ments of Art. I, §7, for legislative action: passage by a
majority of both Houses and presentation to the Presi-
dent. The one-House veto operated to overrule the At-
torney General and mandate Chadha’s deportation.
The veto's legislative character is confirmed by the
character of the congressional action it supplants; i.e.,
absent the veto provision of §244(c)(2), neither the
House nor the Senate, or both acting together, could
effectively require the Attorney General to deport an
alien once the Attorney General, in the exercise of legis-
latively delegated authority, had determined that the
alien should remain in the United States. Without the
veto provision, this could have been achieved only by
legislation requiring deportation. A veto by one House
under §244(c)(2) cannot be justified as an attempt at
amending the standards set out in §244(a)(1), or as a
repeal of §244 as applied to Chadha. The nature of the
decision implemented by the one-House veto further
manifests its legislative character. Congress must abide
by its delegation of authority to the Attorney General
until that delegation is legislatively altered or revoked.
Finally, the veto's legislative character is confirmed by
the fact that when the Framers intended to authorize
either House of Congress to act alJone and outside of its
prescribed bicameral legislative role, they narrowly and
precisely defined the procedure for such action in the
Constitution.
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Scope of Veto

Provisions

NUMBER OF LAWS containing legislative veto provi-
Asions have expired, while others have recently
been enacted or are in the Jegislative process. Follow-
ing is a compilation made from Congressional studies
of some statutes in effect in June 1983 with legislative
veto provisions. Some statutes have more than one
such provision or have had them modified by amend-
ments adopted since the original law was enacted.
Irrigation on Indian Reservation Projects, 1936

(Two House approval)
Strategic Materials Stockpiling Act Amendments,
1946
(Two House approval)
Government Printing and Binding Amendment, 1949
(Joint Committee on Printing approval)
Federal Civil Defense Act of 1950
(Two House disapproval)
Immigration and Nationality Act of 1952
(One House disapproval)
Atomic Energy Act of 1954
(Two committees may waive waiting period)
Watershed Protection and Flood Prevention Act
Amendment, 1956 ‘
(One committee disapproval)
Small Reclamation Projects Act Amendment, 1957
(One committee disapproval)
Atomic Energy Act Amendment, 1957
(Two committees may waive waiting period)
Immigration and Nationality Act Amendments, 1957
(One House disapproval)
Atomic Energy Act Amendment, 1958
(Two House disapproval)
National Aeronautics and Space Act of 1958
(Two House disapproval)
Defense Reorganization Act
(One House disapproval)
Public Buildings Act of 1959
(Two committee approval)
Foreign Assistance Act of 1961
(Two House disapproval)
Government-Owned Utilities Used for Bureau of In-
dian Affairs, 1961
(Two committee approval)
Restoration to Indian Tribes of Unclaimed Payments,
1961
(Two committee approval)
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Surveys of Watershed Areas for Flood Prevention,

1962
(One committee approval)

Trade Expansion Act of 1962
(Two House approval)

Naval Petroleum and Oil Shale Reserves, 1962
(Consultation with two committees)

Agricultural Trade Development and Assistance Act

Amendments, 1964
(One committee disapproval)

Authorization of Construction, Repair and Preserva-

tion of Certain Public Works, 1966
(Two committee approval)

Postal Revenue and Federal Salary Act of 1967
(Disapproval by one House or enactment of law)
National Traffic and Motor Vehicle Safety Act

Amendments 1970
(Two House approval)

Defense Production Act of 1950, Amendment, 1970
(Two House disapproval)

Federal Pay Comparability Act of 1970
(One House approval)

Indian Claims Judgments Funds, 1973
(Two committee approval and one House disap-
proval)

War Powers Resolution, 1973
(Continued use of armed forces subject to approval
by enactment of law, or removed by concurrent reso-
lution.) ’

Amendments to the Mineral Leasing Act of 1920, 1973
(Two House disapproval)

Department of Defense Authorizations, 1974
(One House disapproval)

District of Columbia Self-Government Act, 1973
(Two House disapproval; and one House disap-
proval)

Public Works, Rivers and Harbors and Flood Control

Authorization, 1974
(One committee disapproval)

Congressional Budget and Impoundment Control Act

of 1974
(One House disapproval)

Department of Defense Authorizations for 1975
(Two House disapproval)

Atomic Energy Act Amendments, 1974
(Two House disapproval)
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Education Amendments, 1974
(One committee disapproval; and two House disap-
proval)
Conveyance of Submerged Lands to Guam, Virgin Is-
lands and American Samoa, 1974
(Notification by two committees)
Federal Election Campaign Act Amendments of 1974
(One House disapproval)
Atomic Energy Act Amendments, 1974
(Two House disapproval)
Foreign Assistance Act of 1974
(Two House disapproval)
Federal Nonnuclear Research and Development Act of
1974
(One House disapproval)
Federal Rules of Evidence 1948
(One House disapproval)
Trade Act of 1974
(One and two House approval and disapproval; and
consultation with committees)
Export-Import Bank Amendments
(Two House approval)
Amendment to Social Security Act Child Support Pro-
visions
(One or two House disapproval)
Board for International Broadcasting Authorization
Jfor Fiscal Year 1976
(Two House disapproval)
Sinai Early Warning System Agreement, 1976
(Two House disapproval)
International Development and Food Assistance Act
of 1975
(One House disapproval; two House approval; and
two committee approval)
Energy Policy and Conservation Act
{One House disapproval; and two House approval)
Home Mortgage Disclosure Act of 1975
{Two House approval)
Naval Petroleum Reserves Production Act, 1976
(One House disapproval)
International Security Assistance and Arms Export
Control Act of 1976
(Two House disapproval)
National Emergencies Act, 1976
(Two House approval)
Federal Land Policy and Management Act of 1976
{Two House disapproval)
Emergency Unemployment Compensation Extension
Act of 1977
(Two House approval)
International Navigational Rules Act of 1977
(Two House disapproval)
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International Security Assistance Act of 1977
(Two House disapproval) :
Wartime or National Emergency Presidential Powers,
1977 (Two House disapproval)
Department of Energy Act of 1978—Civilian Applica-
tion (One House disapproval; and approval by two
Houses)
Nuclear Non-Proliferation Act of 1978
(Two House disapproval)
Outer Continental Shelf Lands Act Amendments of
1978 (One House disapproval; and two House disap-
proval)
Civil Service Reform Act of 1978
(Two House disapproval)
Airline Deregulation Act of 1978
(One House disapproval; and two House approval)
Full Employment and Balanced Growth Act of 1978
(Two House modification)
Education Amendments of 1978
(Two House disapproval)
Surface Transportation Assistance Act of 1978
(Two House approval)
Natural Gas Policy Act of 1978 (Two House disap-
proval and approval; and one House disapproval)
Emergency Interim Consumer Product Safety Stan-
dard Act of 1978 (Two committee approval)

Federal Trade Commission Improvements Act of 1980
(Two house disapproval)

Department of Education Organization Act, 1979
(Two House disapproval)

Export Administration Act of 1979
(Two House approval and disapproval)

Energy Security Act
(21 separate legislative veto provisions)

District of Columbia Retirement Reform Act, 1979
{One House disapproval)

Multiemployer Pension Plan Amendments Act, 1980
(Two House disapproval)

Marine Protection Research and Sanctuaries Act Au-
thorization, 1980 (Two House disapproval)

Farm Credit Act Amendments of 1980
(Two House disapproval)

Comprehensive Environmental Emergency Response,

Compensation, and Liability Act, 1980
(Two House disapproval or one House disapproval
that is not disapproved by the other House)

Veterans’ Rehabilitation and Education Amendments
of 1980 (Approval by Director of the Office of Tech-
nology Assessment)

National Historic Preservation Act Amendments of

{Continued on page 314)
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1980 (Two House disapproval)
International Security Development Cooperation Act
of 1980
(Two House disapproval)
Coastal Management Improvement Act of 1979
(Two House disapproval)
Federal Insecticide, Fungicide and Rodenticide Exten-
sion Act, 1980 (Two House disapproval)
Health Planning Amendments of 1979
{Consultation with two committees)
Omnibus Reconciliation Act of 1981
(One House disapproval; two committee approval;
and disapproval by two Houses or disapproval by
one House that is not rejected by the other House)
.Department of Defense Authorization Act, 1982
(Two House disapproval)
Agriculture and Food Act of 1981
(Two House committee approval)
Appropriations—Department of the Interior, 1981
(Two House committee approval)
International Security and Development Cooperation
Act of 1981 (Two House disapproval)
Urgent Supplemental Appropriations Act, 1982
(Two House committee approval)
Department of Housing and Urban Development—In-
dependent Agencies Appropriation Act, 1983
(Two House committee approval)
Department of Housing and Urban Development—In-
dependent Agency Appropriation Act, 1983
(Two House committee approval)
Continuing Appropriations, Fiscal Year 1983
(Two House committee approval)
Further Continuing Appropriations, 1983
(Two House approval)
Department of the Interior and Related Agencies Ap-
propriation Act, 1983
(Two House committee approval)
Nuclear Waste Policy Act of 1982
(One House disapproval)
Following are laws recently enacted which contain
legislative veto provisions:
Department of Housing and Urban Development-
Independent Agencies Appropriation Act, 1984.
Legislative Branch Appropriations, 1984.
National Aeronautics and Space Administration
Authorization for FY83.
Supplemental Appropriation Act of 1983.
Department of Transportation and Related Agen-
cies Appropriations Act, 1983.
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Recent Action
in the Congress

HE IMPACT OF THE SUPREME COURT DECISION on the

legislative veto is under study in the Congress. Ac-
tivity has centered largely on certain major laws, each
involving intricate questions.

Arms Sales

One area where Congress has had great influence in
recent years, has been in the Arms Export Control Act.
Amended in 1976 as Public Law 94-329, the law per-
mits Congress to veto most foreign arms sales through
a concurrent resolution within 30 days of receiving a
Presidential report. The veto provision *“‘applies to in-
dividual weapons or military equipment worth $14
million or more.”” Congress has never vetoed an arms
sale, although attempts to block sales to Saudi Arabia
occurred in 1978 and 1981. Because the veto has be-
come an integral part of the Arms Export Control Act,
there is concern that the Supreme Court’s decision
would render the act invalid.

Byrd Bill

Last April, Senate Minority Leader Robert C. Byrd,
West Virginia, Dem., introduced S. 1050 prohibiting
“the President from making foreign arms sales valued
at $200 million or more unless Congress approves by
passing a joint resolution.” Congressional sources sug-
gest that the Byrd “. . . proposal might avoid the con-
stitutional questions raised by the Supreme Court’s
decision because it would require action by both the
President and Congress on arms sales.” In effect, the
Supreme Court may have told Congress that it could
not veto an action—such as an arms sales—without
first passing a bill or joint resolution which would be
submitted to the President for his signature or veto.
According to one critic, the Byrd proposal would
“cause even greater practical problems for the Presi-
dent than the existing legislative veto. By banning
large arms sales unless Congress passed a joint resolu-
tion approving them, the proposal would in effect cre-
ate a one-house veto: if either House of Congress failed
to pass such a resolution, a proposed arms sale would
be killed.” Another alternative being considered
would permit the President to make arms sales unless
Congress should pass a joint resolution to block it. In
effect, this proposal would need a two-thirds majority
from both Houses to block the sale. Congress would
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then have to override an almost certain presidential
veto.

War Powers Resolution

The War Powers Resolution (see ‘‘The War Powers
Act Controversy, Pro and Con,’” the November 1983
issue of The Congressional Digest) has two provisions
which may require examination in light of the new de-
cision. Section 5(c¢) provides that ‘‘at any time that
U.S. Armed Forces are engaged in hostilities outside
the territory of the United States, its possessions and
territories without a declaration of war or specific stat-
utory authorization, such forces shall be removed by
the President if the Congress so directs by concurrent
resolution.” Because a concurrent resolution does not
require the signature of the President, it appears to
some to be invalidated under the reasoning applied by
the Court’s decision.

Section 5(b) of the War Powers Resolution requires
the President to ““terminate the use of armed forces re-
ported or required to be reported under Section 4(a)(1)
after 60 days unless Congress declares war, extends the
period for 30 days, or enacts a specific authorization
for such use.” Since this declaration would be made by
a joint resolution of Congress or a separate bill requir-
ing the signature of the President, it should not be af-
fected by the Chadha decision.

The War Powers Resolution also contains a “‘sepa-
rability clause’ in Section 9, which states that “if any
provision of the resolution is held invalid, the remain-
der of the joint resolution and the application to any
other circumstances shall not be affected.” On July 20,
1983, Edward Schmults, Deputy Attorney General, re-
ported to the House Committee on Foreign Affairs,
that “the Supreme Court’s decision does not affect any
of the procedural mechanisms contained in the War
Powers Resolution other than that procedure specified
in Section 5(c), which purported to authorize Congress
to effectively recall our troops from abroad by a resolu-
tion not presented to the President for his approval or
disapproval.”

Reagan Administration Position

Deputy Secretary of State Kenneth W. Dam also
stated that the reporting and consultation provisions
of the War Powers Resolution would not be affected by
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the Supreme Court’s decision in the Chadha case. and
the Reagan Administration does not intend to change
its practice under them. He stated that “the provision
asserting a right of Congress by concurrent resolution
to order the President to remove troops was clearly un-
constitutional, but would have no significant impact
on the conduct of the policy.” In his view, the issue of
the time limit set on President’s use of troops abroad
did not fall within the scope of the Supreme Court’s
decision.

Chairman Clement J. Zablocki, Wisconsin, Dem., of
the House Committee on Foreign Affairs, said after
the Court handed down its decision that the War
Powers Resolution might be remedied by replacing the
concurrent resolution veto provision with a joint reso-
lution. He also noted that a President would almost
certainly veto any joint resolution calling for him to
withdraw U.S. military forces abroad. Congress would
then be forced to find the two-thirds majority in both
Houses to be able to enact such a resolution, overrid-
ing his veto.

The full effect of the Supreme Court’s decision on
the War Powers Resolution will remain in question un-
til it is further tested by the courts. The Resolution
comes under a different category than immigration
legislation, which prompted the Supreme Court’s deci-
sion. The War Powers Resolution deals with a particu-
lar situation in which the Constitution gives Congress
specified powers—in particular to declare war and
raise an army and navy; and the President other speci-
fied powers: in particular, to be Commander-in-Chief.
The Senate Foreign Relations Committee held hear-
ings on the future of the War Powers Resolution in
light of the Chadha decision on September 29.

Hazardous Waste

On November 3, the House voted 204 to 189 against
an amendment sponsored by Elliott H. Levitas, Geor-
gia, Dem., to the Resource Conservation and Recovery
Act. The Levitas amendment would have required
congressional approval for various hazardous-waste
regulations. The Levitas amendment provided an “‘ap-
proval veto,” under which proposed Federal rules
would not take effect unless they were to be approved
by both Houses of Congress and the President. The op-
position, led by Rep. James J. Florio, New Jersey,
Dem., has sought a *‘disapproval resolution,” which

would not require the President’s signature. Florio
noted that the Levitas amendment would turn Federal
agencies into mere advisory bodies which would allow
business lobbyists to kill any rule they desired through
congressional inaction. Florio called the amendment
*‘a great opportunity for all the special interests to stop
regulations from taking effect. You will be politicizing
the rule-making process, when the whole justification
(for regulatory agencies) is for the expertise of the
agency to come into play.”

Countering, Levitas called the vote “an isolated de-
feat,” stating “‘I'm satisfied that when the issue re-
turns .. . those of us who think elected officials ought
to make these decisions will prevail.” Florio also noted
that the Congress does not have either the time nor the
ability to act as a Federal regulatory agency. But Levi-
tas said that he would limit the veto to approximately
200 rules each year dealing with economic issues. He
said that “‘special interests also have great influence
with agency rule-makers.”

Federal Trade Commission

The next battle likely to take place will be whether
to subject the Federal Trade Commission (FTC) to a
legislative veto. The Supreme Court in July had thrown
out an earlier veto of a controversial FTC rule related
to used-car sales. In 1980, Congress included a veto
provision in the FTC authorization (Public Law 96-
252), allowing it to block any regulation of the agency
if both Houses passed a resolution of disapproval. The
only FTC rule to be so vetoed was in 1982, a proposal
requiring used-car dealers to disclose information on
auto defects before a sale. Last year, the constitution-
ality of the used-car rule veto was challenged. On Oc-
tober 22, 1982, the United States Court of Appeals for
the District of Columbia overturned the veto. The Sen-
ate has appealed the decision to the Supreme Court.

Expiring Authority

Congress is now allowing certain authority to expire
which had been previously delegated to the President,
subject to a legislative veto. A number of recently in-
troduced reauthorization bills, instead of renewing
that delegated authority, would require the President
to submit legislation if he intends to take actions that
he otherwise could have taken earlier under the expir-
ing delegated authority.
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Act Now to
Legislative Veto?

by Hon. Wendell H. Ford

United States Senator, Kentucky, Democrat

From an address delivered on the floor of the United States Senate onJuly 19,
1983.

A S THE SENATE COMMERCE COMMITTEE is the authorizing committee for many
of the regulatory agencies, the members of the committee have been faced
with the controversy over the legislative veto for a number of years. The issue,
from this perspective, is not how to rein in the executive branch and the Presi-

dent through the War Powers Act or the Budget Act; rather, the issue has been “ I bave been an
how to control unelected, unaccountable Federal officials in a constitutional outspoken opponent of
and effective manner. Viewing the issue from this perspective as chairman and the legislative veto ... "

then ranking Democrat of the Commerce Committee’s Consumer Subcommit-
tee, I have been an outspoken opponent of the legislative veto, as I believed this
procedure to be not only unconstitutional but also ineffective.

Therefore, I am pleased that on July 6, 1983, the Supreme Court gave further
breadth to its earlier June 23, 1983, ruling in the INS against Chadha case de-
claring the legislative veto unconstitutional. This latest Court action, affirming
lower court decisions striking a one-House veto provision in the Natural Gas Pol-
icy Act of 1978 and a two-House legislative veto in the Federal Trade Commis-
sion Improvements Act of 1980—hereinafter FTC Act of 1980—dooms all such
legislative vetoes.

In Chadha, the Court rejected out of hand many of the theories put forward
by my colleagues in arguing that the veto was necessary to control the agencies.

The Court said that the efficiency, convenience, or utility of such devices in fa- “The Court decided that
cilitating the functions of Government were insufficient bases for the veto in the the use Of the veto was
face of explicit and unambiguous provisions prescribing the separate and dis- a lawmaking action and
tinet functions of the branches. must FO”fOT’” to the

The Court decided that the use of the veto was a lawmaking action and must traditional l’a’wma.émg
conform to the traditional lawmaking process provided by article I, section 7 of process ...

the Constitution to insure the separation of powers. The Court discussed the
importance of passage of legislation by both Houses of Congress, stating that
bicameralism assures careful consideration by the Nation’s elected officials,
satisfies the *‘need to divide and disperse power in order to protect liberty,” and
protects the respective interests of the small and large States.

But it was the Court's discussion of the presentment clause that spelled the
death knell for the FTC two-House veto, a veto that would have survived the bi-
cameralism requirement alone. The majority opinion said that presentment of
legislation to the President for his approval or disapproval provides a defensive
weapon against potential legislative intrusions on the powers of the Executive
or on ill-considered measures. It allows the presence of a national perspective
that might be provided by the one official elected by a national constituency.

As Senate floor manager of the FTC authorization in 1980, I stated during

(Continued on page 299)
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that debate on the legislative veto issue: *“The only way Congress can be assured
that this agency—or, for that matter, any agency—is following through, is
through regular and vigorous oversight. If it is determined that Congressional
intent is not being met, then [legislative] steps must be taken to put the agency
back on the proper course.”

Though the two-House legislative veto was finally attached to the FTC Act of
1980, I continue to believe there is no substitute for more carefully considered
statutes. I recognize this process imposes more work, some delay, and may be

politically more difficult. But let me offer as an example of just such a legislative ““...there is no substitute
approach the effort to define the term “unfair” in the FTC Act. The FTC has for more carefully
had authority since the Wheeler-Lea amendment to the FTC Act in 1938 to pro- considered statutes.’’

tect consumers against ‘‘unfair or deceptive acts or practices.” The Congress
had, through broad, ambiguous language, given five Commissioners the sweep-
ing power to regulate anything they believed to be, in their discretion, unfair,
but Congress became increasingly concerned in the 1970’s about some FTC ac-
tions under this broad mandate. My distinguished colleague from Missouri,
Senator Danforth, and I wrote to request the FTC to develop a statutory defini-
tion of “unfair” to put boundaries around this term. The Senate Commerce
Committee collected outside views on the issue, held extensive hearings, and
proposed statutory language to better clarify and define the term. The commit-
tee also determined, through this process, to decline to further define the term
“deceptive acts or practices,” since case law had placed limits on the term which
were deemed appropriately specific.

Though it is now almost 5 years since this process began, I feel certain that
the next FTC authorization bill to become law will contain this definition of “un-
fair.” I am also pleased to note that Commissioners are already applying this
proposed analysis to form their opinions as to what is an unfair act, such as with
the recently considered credit practices rule. -

1 contrast this slower, admittedly more tedious approach of reasoned law- mustheﬁam from a
making to that of the unconstitutional FTC congressional veto procedure. That reacrionary r espome’ to
procedure provided no opportunity for amendment, simply an up or down vote the .S'”p" eme ,CO”" ts
on arule. Congress could find some aspects of a rule it liked and some it disliked decision .
but would be forced to weigh its likes and dislikes in an absolute way. Congress
could say no to what the agency did but could not take upon itself to say what
the agency should have done.

With the Supreme Court’s recent decisions, Congress must revisit the issue
of its role in insuring responsible regulatory agencies. Finding a remedy for the
frustrations of a large and often times ineffective Federal Government is an im-
portant challenge.

I am convinced that we must refrain from a reactionary response to the Su-
preme Court’s decision as we look at individual agency authorizations and at
proposed omnibus regulatory reform bills. Rather, we must focus our efforts on
strengthening the authorization process. Nor can we reasonably attempt the
task of reviewing each and every regulation for sufficient evidence. That is the
task of the courts.

The Supreme Court noted in the Chadha decision that provisions which re-
quired agencies to report to Congress and wait before implementing proposed

‘ (Continued on page 301)
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actions are constitutional. The other restriction adopted by the House during
the CPSC debate provided such a report and wait provision—no agency rule
could take effect for a certain period of days. In this time, Congress could fol-
low a formalized procedure to enact a joint resolution of disapproval. Although
this procedure, like the veto, provides only for an up or down vote, it passes
Constitutional muster by requiring a Presidential signature. This process per-
mits Congress to focus its attention on those matters that are truly controversial
or that constitute an abuse of authority.

As the Senate considers authorization legislation for the FTC and the CPSC
in the next few months, I will work to insure that any new agency procedure en-
acted in response to the recent Supreme Court decisions strikes a proper bal-
ance between improved agency accountability while the traditional regulatory
process is maintained. However, any legislative response must be coupled with
regular and periodic oversight of the agencies, for there simply can be no legis-
lative substitute for this congressional responsibility.

by Hon. Neal Smith

United States Representative, lowa, Democrat

From remarks delivered on the floor of the U.S. House of Representatives on
June 27, 1983.

AM SURPRISED BY THE REACTION that the news media and some Members of

Congress have given to the Supreme Court’s decision declaring the legislative
veto unconstitutional. It should not have surprised anyone and the decision
does not have the importance that has been attached to it.

I always thought it was rather elementary that it was unconstitutional
because a provision in a bill permitting the Congress to veto executive depart-
ment action either means: First, that legislative power was delegated; or sec-
ond, exercising the veto would be an usurpation of executive power. Those who
defended the constitutionality and logic of the legislative veto who were not
caught on one argument, were caught on the other.

The legislative veto is a rather sterile tool anyway because time constraints
are so great that it makes it impossible for Congress to exercise the veto power
on thousands of executive actions effectively, and it has not been effective. It
has been used only a very few times.

The decision did not shift power significantly as has been indicated because
the legislative veto was of little importance compared to the power of the purse
which still remains in Congress. By attaching limitations to appropriations
bills limiting the use of Federal funds in appropriations bills that the President
must sign to secure money he wants for programs, rules, regulations, and ac-
tions by departments can be rendered null by denying the use of any money for
the next year to administer them. Appropriations which originate in the House

' (Contirued on page 303)
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of Representatives are for 1 year at a time. Therefore, even if a department puts
a rule or regulation into effect, it could be used only until the next appropria-
tions bill is passed and some of the limitations have applied to prevent regula-
tions being put into effect during the period the rule is being considered and
before it is effective. As an example of effectiveness of limitations on an appro-
priations bill and the power of the purse, I personally have sponsored amend-
ments to three different appropriations bills which killed three embargoes.
Those amendments prohibited the use of funds to administer the embargoes,
so they were effectively dead. There are hundreds of other examples passed
with the concurrence of the majority of the House and Senate each year. I am
very surprised that the news media and some Members of Congress seemed to
have completely missed this perspective and overlooked the fact that the power
of the purse not only has been the principal tool to control excesses in the execu-
tive branch of the Government but also still remains that principal effective
tool.

by Hon. John J. Moakley

United States Representative, Massachusetts, Democrat

From an address presented on the floor of the U.S. House of Representatives
on June 29, 1983.

HE SWEEPING SUPREME COURT decision in Chadha against INS, invalidating
T all forms of the legislative veto deals with a matter so focused at the inner
subtleties of relations between the executive and legislative branches, that it is
hardly surprising that much public, official, and media discussion has substan-
tially distorted both the significance and the effect of the decision. In some
respects, the Chadha decision means a good deal more than has been recog-
nized yet and, in others that have caused undue alarm, may mean a good deal
less.

Although my position has been characterized in opposition to the legislative
veto, I think it is very important to understand that no one is really an opponent
of the veto; Members have simply had honest differences on how and where it
should be applied. Every President since Herbert Hoover has argued that the
veto is unconstitutional, yet each of them has proposed a veto at one point of
another.

The question for Members has been the application of the veto in particular
contexts. And I suspect that every Member has voted for and against the con-
cept. So the Supreme Court decision should delight no one. Certainly the deci-
sion is a significant one and will force some very fundamental changes in the
manner in which our Government operates. But assertions that the decision
strikes a devastating blow to the Congress as regards its power relative to the
President misgauges the long range effects of the way Congress will handle this
new balance in future legislation. But it also misjudges even the immediate con-

(Continued on page 305)
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sequences of what the decision really means with respect to about 300 statutes
touched by it.

The legislative veto has been in use for over 50 years and both Congress and
the President have found the device convenient. Typically the way the device
has come into being is that Congress and the President reach an agreement that
the executive will be granted a specific power, which would not exist except for
the enactment of the law, and Congress ties a limitation to that delegation—that

the executive decision will be subject to a form of congressional nullification. It “Increasingly . .. there

is important to note that the legislative record is rather clear that all adminis- bas been alarm about the

trations, notwithstanding their official posture of opposition to the veto, have proliferation in the uses to

been the authors of such compromises nearly as often as Congress. which the legislative veto
In general, the approach is rather convenient. The President obtains some bas been put.’’

political advantage in that the fundamental principle of legislative physics—in-
ertia—is turned to his advantage. Instead of sending up a recommendation and
waiting for the whole process of enactment to run its course through subcom-
mittees, committees, and the floor in each House and through conference, the
executive issues a proposed regulation—or some other form of executive action
—and, if any step of the nullification process falters during a set number of
days, the matter becomes effective as the functional equivalent of law. Con-
gress, for its part, retains roughly the same degree of control it would have had
in the normal legislative process but structures the situation, where speed or
flexibility is needed, to compensate for its own institutional weaknesses.

In this context, the veto works best when it is enacted as part of a negotiated
agreement between the branches to improve management flexibility or
response to emergency situations. The best examples of the former are laws
which have given the executive authority to temporarily defer spending or im-
plement less than departmental reorganizations, subject to congressional nulli-

(3] *
fication. The War Powers Act is the best and strongest example of the latter. e t{aep;z:tf ebw years,
Historically, the courts have been very reluctant to intervene in these kinds of congreisional exuverance
with the device bas led

political agreements between the other branches. Indeed, as recently as 1978,
the Supreme Court allowed to stand a lower court ruling which affirmed a law
which had allowed the President to adjust Federal pay scales annually, subject
to a legislative veto. )

Increasingly, however, there has been alarm about the proliferation in the
uses to which the legislative veto has been put. The veto is on weakest grounds
when foisted by Congress for its own convenience or inability to face hard
choices. And such uses have become disturbingly more common in recent years
than the cautious power sharing agreements between the branches which gave
birth to the device.

And suddenly, in the past few years, congressional exuberance with the
device has led to the birth of proposals for a generic legislative veto—a pro-
posed law which would give Congress the power to review and nullify each regu-
lation issued by the entire Government, about 7,000 a year. The issue reach a
head last year when the Senate passed the proposal 69 to 25. A similar House
proposal, which was not acted on, was cosponsored by a substantial majority of
the House.

The results of such a proposal could have been disturbing and the potential

{Continued on page 307}
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for genuine paralysis in entire, important segments of the regulatory process
was the great risk posed by a broad, generic veto.

And, unlike the hundreds of specifically linked agreements enacted since
1932, a generic veto, I believe, is nothing more or less than an unconstitutional
effort to turn the entire process of National Government on its head, trans-
ferring to each branch the functions for which it has the least expertise and
legitimacy.

It was becoming increasingly clear that the use of the legislative veto was a
runaway train and there was increasing doubt of any ability to restrain the
device to its traditional and accepted uses. It was in response to this trend, I
feel, that the Supreme Court has now been forced to intervene in a matter it had
successfully sought to avoid deciding for a generation.

In this regard, the decision should not be viewed as a disaster or as a victory
for anyone. Congress, admittedly, has lost a tool which has, in its better appli-
cations, proved useful and efficient. But, by restraining Congress from immers-
ing itself in every item of regulation and adjudication, the court has saved Con-
gress from drowning in detail it lacks the institutional capacity to manage, and
freed it to act within the scope of its legitimate role for shaping national policy.

Clearly, the Chadha decision will force vast institutional adjustments to be
made by Congress to prepare itself to work effectively under this new arrange-
ment but I sincerely believe the long term effects could be salutory for Con-
gress, the President and the Nation.

In the long run, the Congress will be strengthened in relation to the Presi-
dent, the bureaucracy, and the courts. It will be forced to write laws with greater
specificity. Far less substance will be left for regulatory or judicial interpreta-
tion and powers of a legislative character will be delegated with narrower limi-
tation both as to scope and duration.

But, I believe that initial discussion of the decision has even more significantly
misjudged the short-term effects. The specific decision of the court applies to a
single provision of the immigration laws and is correctly characterized as having
found that provision unconstitutional. To the extent that it is interpreted as hav-
ing shifted power from the legislative branch to the executive, however, that is
correct only because the Court was able, in this case, to make two findings; the
operative language of the ruling is, “We hold that the Congressional veto provi-
sion in section 244(c)(2) is severable from the Act and that it is unconstitutional.”

The grounds on which the Court held the veto unconstitutional are so broad
as to make clear the intention of the Court that its decision would govern lower
courts in the review of more than 300 provisions of law that have used the de-
vice—a review that will probably take a decade or more.

It seems doubtful that any of these 300 laws will survive subsequent chal-
lenge; in the Chadha decision, the Supreme Court has left itself and the lower
courts almost no room to maneuver on that matter.

As the courts begin to sort out the 300 remaining laws, Chadha will turn out
to have been a rather exceptional case and the finding of severability will be im-
possible in the majority of cases.

Under a 1967 law, previously noted, Congress gave the President authority to
revise the Federal pay schedules annually, subject to congressional disapproval.

(Continued on page 309)
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On the same constitutional basis on which Chadha was later decided, a group
of Federal jurists sued for a pay raise proposed by the President but disap-
proved by Congress. The court ruled that it was inconceivable that Congress
would have given the President the power to adjust pay if the determination
were not subject to congressional review. The court was able to rule that the two
matters were not severable and, if the veto of the President’s authority was un-
constitutional, that authority would fall with it. As a result, it was possible to
hold that no claim existed without reaching the constitutional merits and, on
appeal, the Supreme Court declined to review the case.

I think that this model is likely to be repeated in most court reviews stemming
from the Chadha decision. And the manner in which it is repeated will satisfy
no one.

At the end of the last session, an appropriation was made for the MX missile
but it could be spent only if Congress subsequently approved the release of the
money. The method by which that approval was made is clearly overturned by
the Chadha decision and the history of the law is that the appropriation would
not have been made in the absence of the review. The review provision was
adopted as an amendment that rejected a straight appropriation. And so the
only proper legal course open to the President at this moment to handle MX
funding is to come to Congress again for an appropriation everyone already
thought he had.

The same situation will hold equally true for agencies and other intrumental-
ities of the Federal Government who now may think the Chadha decision frees
them from congressional interference.

Those who would argue that the power of the D.C. City Council to make laws
is severable from the congressional review of those laws will find little comfort in
the legislative history of the enactment of home rule legislation and will find
that issue further complicated by a specific constitutional requirement that
Congress “‘exercise exclusive legislation in all cases whatsoever, over such
District ....”

Undoubtedly some cases will be discovered where it will be possible to find
delegations severable from the congressional review mechanism applicable to
determination under the delegation. But even in such cases, the effect of such
shifts of power are likely to be smaller than expected.

A clear example would be the Federal Trade Commission. The severability of
a veto, adopted in the context of a routine 1980 authorization, for an agency
established in 1914, leaves little doubt that congressional authority to overrule
regulations of the Federal Trade Commission was voided by Chadha.

But neither is there any question that the ability of the Commission to issue
rules at all, and indeed the very existence of the FI'C beyond September 30,
depends entirely on the enactment of a pending authorization to which any
change in the Federal Trade Act is probably germane.

Likewise, the nuclear waste bill, adopted last year, authorized the Secretary
of Energy to fix a tax on nuclear generation of electricity to be placed in a trust
fund for the development of a nuclear waste repository, subject to a legislative
veto. During consideration of that bill, an amendment was adopted which re-
quired Congress to act by law, rather than a veto, to overturn State objections

(Continued on page 311)

December, 1983 -

“I think that this model
is likely to be repeated
n most court reviews

stemming from the
Chadhba decision.’’

“The severability of a
veto . .. leaves little
doubt that congressional
authority to overrule
regulations of the Federal
Trade Commission was

voided by Chadha.”’

309 .



2]

MOAKLEY, cont. from page 309

to siting decisions; the legislative history of the bill confirms that this change
was made in response to constitutional reservations about the veto. That
history, combined with an unequivocal severability clause, will probably permit
the tax to stand without congressional review. But, although the delegation of
taxing powers to the Executive is an extraordinary precedent, I am inclined to
believe that Congress will find it has lost rather little power. The Executive wins
freewheeling authority to tax utilities and deposit the proceeds in a trust fund.

But any expenditure from that fund remains totally subject to the congressional “...Taminclined to
authorization and appropriation process and to any requirements—including believe that Congress will
alterations in the tax—which Congress may choose to place in such bills. find it has lost rather

In fashioning institutional remedies to the current situation, I would hope little power.”’

that all branches of government have registered a valuable lesson to be learned
from Chadha. The process of government is—and quite legitimately—a politi-
cal one. And the Nation is best served when that process is allowed to work,
even with some tensions, with flexibility and a fair regard by each branch for
the legitimate role of the others.

Throughout their history, the appropriations committees have handled
routine adjustments during a fiscal year through a process known as repro-
gramings. The system is clearly not sanctioned by the Chadha decision, but
that does not matter because the system is beyond the reach of the courts as
long as both branches operate in good faith. Slightly simplified, the process is
that, if the administration wants to transfer money from one purpose to a
related one within the same appropriation, a letter is sent to the relevant sub-
committees of the House and Senate Appropriation Committees. The commit-
tees vote on the matter and the administration abides by the decision. The com-
mittees are aware that the administration is under no statutory obligation to
comply with arbitrary instructions and the administration is aware that appro-
priations run for only a year and are usually revised to reflect any difficulties the

“In 1974, Congress
responded to the constitu-

committees have noted during the prior appropriation. But there is no rule of tzo?al'tbrgat by extin:
Congress nor any Federal law on the subject for any court to review. It is simply guishing imp ounq’ment
an accommodation based on restraint and a decent respect by each branch for P qwerzand rep laar_zg them
the responsibilities and privileges of the other. with the comp amtwe/y
Where understood practices and comities between the branches are stretched cumbersome corfgresszona/
budget process.

beyond their understood terms, the branch damaged must be expected to re-
spond with all the powers within its reach. The survival of our constitutional
system requires that self-defense. ‘

Presidential impoundment powers had actually proven useful tools for fiscal
flexibility which served the purposes of both branches for a generation, under a
variety of Democratic and Republican Presidents and Democratic and Repub-
lican congressional chambers. But President Nixon dramatically abused the sys-
tem. Indeed, it is not unreasonable to characterize his actions as an attempt to
use impoundment to give the Presidency something the Constitution had delib-
erately denied it—an item veto of appropriation. In 1974, Congress responded
to the constitutional threat by extinguishing impoundment powers and replac-
ing them with the comparatively cumbersome congressional budget process.

The development of the War Powers Resolution is a case of obviously similar
retrenchment of an informal system stretched too far.

{Continued on page 313)
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The legislative veto, likewise, proved a useful and effective tool to both
branches to provide comparable administrative and regulatory flexibililty. But
the zealousness with which Congress attempted to toss it onto a variety of laws
began to shift the constitutional balance in such a manner that the Supreme
Court was forced to rule more sweepingly than it might have wanted, on an
issue I suspect it would have preferred not to address at all. Indeed, the record
is rather clear that in 1978 the Supreme Court “ducked” a case that presented
an opportunity to rule on the identical issue posed by the Chadha case.

I am not distraught over the current situation, for reasons I think I have out-
lined clearly. But as we survey the results of the Chadha decision, it is rather
clear that the courts’ attempts to sidestep the issue in previous years was wise
and that the interests of neither the President nor Congress have been advanced
by this definitive constitutional resolution of the issues.

The immediate task involves all three branches and will be facilitated by the
greatest possible caution and restraint by each. I am not prepared, at this junc-
ture, to put forward specific recommendations.

No single committee of Congress can undertake these next steps. They in-
volve the entire institution, and 1 am aware of no committee which does not
have some law within its jurisdiction touched by Chadha. It is not necessary
that all these laws be repealed or modified by Congress, nor that most of them
become subject to judicial rulings.

In some cases, resolution will be forced on Congress. For example, at some
point an individual will appear before the District of Columbia courts, charged
with a matter which would not be a crime save that the previous Congress over-
turned revision of a certain D.C. criminal ordinance. The individual’s attorneys

“Iam not distraught over
the current situation, for
reasons I think I have
outlined clearly,’’

will argue his case on constitutional grounds. Under Chadha, the congressional t‘T he immediate task
review mechanism is likely to fall, although there are constitutional peculiarities ’””Olt’ejf all thr ee branches
unique to that veto which could separate the case. Whether the courts strike and will be facilitated by
down only the veto or the entire home rule delegation, the Committee on the tbegreate.rtposszb{e
District of Columbia will face an inescapable responsibility to fashion a legisia- caution and restraint by

1
tive remedy. each.

In many cases, a decision will be made deliberately to avoid any clarification.
It is possible that Congress and the President will simply decide, for example,
to observe all the procedures of title X of the Congressional Budget and Im-
poundment Control Act, as a political accommodation. As I have stated, I ex-
pect that the congressional review of deferrals under title X would be struck
down under the Chadha decision. But the nonseverability of Presidential defer-
ral authority is sufficiently clear that neither branch has any incentive to test
the law. So long as both branches operate with some comity, and avoid any ef-
fort to use the deferral section to deal with entitlements, I am inclined to doubt
that their accommodation can ever come within reach of the courts.

The genius of our constitutional system is that the Presidency and Congress
will always exist and have to work together. In the resolution of any confronta-
tion, even one as sweeping as Chadha, the question is whether the two, in reach-
ing accommodations that replace the veto, have learned the lessons of recent
history and can apply them with common-sense.
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Should Congress
Preserve The

by Hon. Dennis DeConcini

United States Senator; Arizona, Democrat

From an address presented on the floor of the United States Senate on July 27,
1983, on the occasion of his introduction of S.J. Res. 135, a joint resolution pro-
posing a Constitutional amendment for the establishment of a legislative veto.

S A LEGISLATOR, I am troubled by Chadha. I am troubled because Chadha
A erodes the fundamental position of the legislative branch as the lawmaker
of our Government. We, the Members of Congress, must act to retain our power
to make the laws in this Nation. ‘

My proposed amendment will restore congressional power over the lawmak-
ing functions of Government by enabling Congress to oversee the manner in
which the executive branch uses any legislative power which Congress had dele-
gated to it. My proposed amendment will allow Congress to exercise a one House
or two House legislative veto.

The text of this proposed amendment is very clear and concise. It states: *“Ex-
ecutive action under legislatively delegated authority may be subject to the ap-
proval of one or both Houses of Congress, without presentment to the President,
if the legislation that authorizes the executive action so provides.”

The amendment permits Congress to select a one or two House legislative
veto, Congress merely has to specify in the enabling legislation which sort of
veto it believes is appropriate.

Under this amendment, Congress would sanction independent and depart-
mental agency actions taken by the executive branch of our Government. Con-
gress would express these sanctions by a vote of approval or disapproval.

This amendment would not permit Congress to veto actions constitutionally
assigned as executive functions. For example, a legislative veto on an inherently
executive function, such as that of initiating prosecutions, would not be per-

- missible under the provisions of this amendment. Only executive action taken

under power which was delegated from Congress to the executive branch would
be subject to a legislative veto.

The amendment essentially restores the status quo which existed before the
Chadha decision.

In Chadha, the Supreme Court limited the doctrine of separation of powers,
as embodied in the Constitution, to the interaction of the bicameral and pre-
sentment clauses. That is the fundamental basis of my disagreement with the
Court’s decision. 1 do not agree with the Supreme Court’s interpretation that
these clauses of the Constitution incorporate the doctrine of separation of pow-
ers as the framers of the Constitution intended that doctrine to be interpreted
and employed.

I consider the spirit of the doctrine of separation of powers to flow through-
out the Constitution as a whole. To understand the constitutionality of any law,
we must look not only to the written words of the Constitution, but also to the
spirit which that document embodies. {Continued on page 295)
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The requirement of presentment of legislative action to the President and the
process of bicameral action was founded upon the framers’ fear of a concentra-
tion of power in one branch of the Government at the expense of another branch.

The framers perceived that the accumulation of all powers, be they legisla-
tive, executive, or judiciary, in the same hands, whether of one, a few or many,
and whether hereditary, self-appointed, or elective, may justly be pronounced
the very definition of tyranny. When the framers formed the Constitution, they
put into effect measures which they believed would curb abuses of power by
our Government.

The framers created a three-branch Government to oversee our Nation's busi-
ness. The judicial branch was created with the power to interpret our laws. The
executive branch was empowered to enforce our laws. And the congressional
branch was deemed to be the lawmaking body within our Government.

The purpose of separating the authority of government is to prevent unneces-
sary and dangerous concentration of power in one branch. For that reason, the
framers saw fit to divide and balance the powers of government, so that each
branch would be checked by the others. Virtually every part of our constitutional
system bears the mark of this judgment. It is the checks and balances aspect of
the doctrine of separation of powers which the Chadha decision so grievously
violates. To understand this violation, we must review the development of our
Government during this century.

This Nation has entered a modern industrial and technological age. Problems
and needs of a national scope have required a congressional response. From the
end of the last century, with the establishment of the first independent agen-
cies, through the period of the Great Depression, with the creation of agencies
under Franklin Roosevelt’s New Deal, to the post-Vietnam era, with the forma-
tion of consumer and environmental agencies, Congress has met the challenges
of the modern epoch. '

Especially since the time of the New Deal, the modern bureaucracy has mush-
roomed. Congress wisely recognized that many modern problems which required
a response were in fact so complex in scope that only the creation of a special
administrative body could adequately address the situation. Consequently, Con-
gress delegated more and more of its legislative authority to Federal agencies.

The escalating growth of Federal agencies reveals itself in the statistics con-
cerning our Government. Between 1930 and 1939, a total of 154 Federal agen-
cies were created. This contrasts with 552 agencies created between 1970 and
1979. In 1939, agency regulations filled 5,007 pages of the Federal Register. In
1979, this number had increased to 77,468 pages. In 1982, Federal agencies
drafted approximately 105,000 pages of regulations.

For some time, the sheer amount of law made by agencies has surpassed in
quantity the lawmaking engaged in by Congress through the traditional legis-
lative process. For every statute Congress passes, the bureaucracies have put
out 18 regulations.

There is no question but that agency rulemaking is lawmaking in any func-
tional or realistic sense of the term. When agencies are authorized to prescribe
Jlaw through substantive rulemaking, the administrator’s regulation is not only
due deference, but is accorded “legislative effect.”” These regulations bind courts

{Continued on page 300/
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and officers of the Federal Government. They may preempt State law. They
can grant rights to and impose obligations upon the public. In sum, they have
the force of law.

There have been approximately 300 veto provisions placed in legislation over
the past 50 years. The majority were enacted since 1970. It is not surprising that
the number of veto provisions has grown proportionally with the growth of
the agencies.

The history of the legislative veto makes it clear that it has not been a sword
which Congress has used to aggrandize itself at the expense of the other branches.
Rather, the veto has been a means of defense. The veto reserves the ultimate au-
thority necessary if Congress is to fulfill its designated role as the Nation's law-
maker. The legislative veto is commonly seen to be a check upon rulemaking
by administrative agencies and upon broad-based policy decisions by the exec-
utive branch,

The legislative veto is more than efficient, convenient, and useful. It is an im-
portant, if not indispensable political invention that allows the President and
Congress to resolve major constitutional and policy differences. It preserves Con-
gress control over lawmaking.

The loss of the legislative veto means the reconsideration of hundreds of exist-
ing statutes. 1 foresee a trend toward more specific laws, granting very detailed
authority. Committee scrutiny will increase. The progress of needed legislation
will be slowed.

The absence of the legislative veto opens a battleground between Congress
and the President. We will nip-and-tuck over the appropriation of Federal
funds. We will do battle with an extensive use of riders to appropriation bills.
Confrontation will erupt over the deferral of appropriated funds.

Such extensive ramifications demonstate that this body needs to approve an
amendment to overturn the decision in Chadha. We must reinstate the legisla-
tive veto as an effective congressional tool. We need the power to attach a legis-
lative veto to the broad delegation of powers which modern-day government re-
quires. I believe that the doctrine of the separation of powers is violated by a
scheme of government which allows the delegation of legislative power to the
President and the departments under his control, but forbids a check on the
exercise of that power by Congress. I believe that the legislative veto is a mecha-
nism by which our elected representatives preserve their voice in the governance
of the Nation. It is consistent with the purposes of article 1 and the principles
of the separation of powers, which are reflected in that article and throughout
the Constitution.

The history of the separation of powers doctrine is a history of accommoda-
tion and practicality. The Constitution does not contemplate total separation of
the three branches of government.

A legislative veto over agency actions is a necessary check on the expanding
power of the agencies, both executive and independent, as they engage in exer-
cising authority delegated by Congress. As President Reagan suggested when
he was a candidate, it is the legislative veto which presents a way to check the
excesses in the Federal bureaucracy.

The Court’s decision in Chadha, that all “lawmaking” must be shared by Con-

{Continued on page 302)
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gress and the President, ignores the fact that legislative authority is routinely
delegated to the executive branch and to the independent agencies. If congres-
sional action under the legislative veto technique is “legislative™ action that must
be shared, why is the same true of executive or administrative promulgation of
orders, rules, and regulations, which the legislative veto attempts to control.

This amendment allows Congress to reserve a check on legislative power for
itself. Absent the veto, the agencies receiving delegations of legislative power
may issue regulations having the force of law without bicameral approval and
without the President’s signature.

The fact that the Supreme Court has handed down its opinion that the veto is
unconstitutional does not alter or dilute the original rationale which persuaded
Congress to adopt and utilize the legislative veto in the first place. The crux of
the issue is this: Who shall be responsible for the laws of the land?

In a democracy, it is the elected legislators which the electorate holds account-
able. I fear that without a legislative veto, fundamental policy decisions in our
society will be made not by the body elected by the people to make the laws, but
by appointed officials, not answerable to the public.

The legislative veto offers the means by which Congress could confer addi-
tional authority, while preserving its own constitutional role. Under my amend-
ment, the President would retain his power initially to approve or disapprove
the delegation of the power which has a legislative veto attachment. Congress
could make a wholesale delegation of power to the executive branch, or it could
attach a veto provision to any delegation. Such policies would have to be worked
out between the President and the Congress.

This amendment would restore the ability of Congress and the President to
determine the best method to control the actions of the Executive and indepen-
dent agencies. Only within the last half century has the complexity and size of
the Federal Government’s responsibilities grown so greatly that the Congress
must rely on the legislative veto as the most effective, if not the only means, to
insure their role as the Nation’s lawmakers.

by Hon. James T. Broyhill

United States Representative, North Carolina, Republican

From an address presented on the floor of the U.S. House of Representatives
on June 29, 1983, in the course of a colloquy under previous order of the House
on the subject of the Supreme Court’s Chadha decision concerning the legisla-
tive vero.

N THURSDAY, JUNE 23. 1983, the Supreme Court, in Immigration and Natural-

O ization Service against Chadha, held the one-House veto unconstitutional

on the theory that the Congress legislated a result at variance with the decision

by the Attorney General on a deportation case in violation of the bicameralism
and presentment clauses of article I of the Constitution.

(Continued on page 304}
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Because of the Court’s broadly written opinion, it is generally believed that
all legislative veto mechanisms, which are estimated to appear in approxi-
mately 200 Federal laws, are in jeopardy and will, in short order, be found to be
unconstitutional.

Indeed, a preliminary analysis of the statutes which fall under the jurisdic-
tion of the Committee on Energy and Commerce indicates that there are at Jeast
24 statutes which contain some form of legislative veto.

As a strong proponent of the use of legislative veto as a means of curbing the
excesses of overzealous bureaucrats, I feel that the legislative veto served as an
important device for Members of Congress to assure themselves and their con-
stituents that the laws enacted by the Congress were being carried out in a man-
ner consistent with congressional intent.

Many important issues remain up in the air as a result of the Supreme Court’s
decision. For example, what is the status of the congressional veto of the Federal
Energy Regulatory Commission’s incremental pricing rule on natural gas? On
May 20, 1980, Congress disapproved by a vote of 369 to 34 a rule promulgated
by the Federal Energy Regulatory Commission which expanded the application
of incremental natural gas pricing from industrial boiler fuel users, the only in-
dustrial users of natural gas now covered by incremental pricing, to all indus-
trial facilities which use natural gas.

If incremental pricing is expanded to all industrial users of natural gas, this
could cost industries millions of dollars in increased energy costs. Those indus-
tries that can, may well switch to other fuels. If they do, this will increase the
fixed costs that residential natural gas consumers must bear; and increase 0il
imports. The uncertainty facing industrial natural gas users is, itself, disrupt-
ing their ability to plan.

To cite another example, the question arises as to the status of the Federal
Trade Commission’s used-car rule which both House of Congress overwhelm-
ingly disapproved last Congress. Will the Federal Trade Commission simply
implement the rule despite the clear and unequivocable knowledge of congres-
sional intent on this particular issue? I hope not, but if the Federal Trade Com-
mission decides to act in this manner, legislative veto, as we know it, will not be
available to resolve the matter.

The Commission’s used-car rule was disapproved by the Congress on the basis
that it did not comport with congressional intent in the Magnuson-Moss Act, It

is this very problem that the legislative veto was designed to deal with.

Indeed, an interesting theoretical question to ponder is whether the Federal
Trade Commission—or any other regulatory agency—will in the future be more
severely restricted in its mandate in the aftermath of the Supreme Court’s deci-
sion in Chadha than it was before?

Some are interpreting the decision as significantly diminishing the power of
the Congress. I do not dispute this analysis. However, I doubt the effect of this
opinion will go unanswered by the Congress.

As those of us in the Congress continue to analyze this Court opinion, we
must search, in the interim, for an appropriate response to assure that author-
ity delegated by the Congress is exercised in a manner consistent with the will of
this representative body.

(Continued on page 306)
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Should we pull back on the amount of authority that has previously been del-
egated to the independent regulatory agencies and the executive branch? Or
should we try to limit our response to making the legislative veto pass constitu-
tional muster?

Another question comes to mind. Will the Democratic leadership inevitably
regret the new House rule respecting riders on appropriations bills that was insti-
tuted at the beginning of this Congress? Without the authority to reverse execu-
tive decisions or agency rulemakings, Congress could well become increasingly
frustrated with their lack of ability to insure that congressional intent is followed
through the use of limiting Janguage on appropriations measures. The House
rule which makes this avenue of approach practically impossible may well be-
come a deeply regretted one by its proponents.

It appears to me that the key question is, how should we, as elected officials,
respond to the elimination of this review. Whatever course we take, I believe a
legislative response is necessary and proper.

The ramifications of this decision are enormous. Congress must fully explore
alternative mechanisms to check the exercise of unbridled regulatory authority.
In the weeks and months ahead, 1intend to participate fully in the debate as these
questions are explored and an appropriate answer is formulated.

All of our colleagues, of course, are aware of what has happened and there
has been general discussion of this for the last several days. And because of this
decision, it means that some 200 Federal laws, where we have inserted the legis-
lative response to agency actions, are in jeopardy and apparently have been ruled
as unconstitutional.

I have been a strong proponent of the legislative veto. I have been a strong
supporter of this as a means of curbing the excesses of overzealous bureaucrats.
I do feel that the legislative veto has served as a most important device for Mem-
bers of Congress to respond to those agency and departmental decisions that
are made that affect our constituents to assure ourselves and our constituents
that the laws that we have enacted are being carried out in a manner that is con-
sistent with congressional intent.

by Hon. Elliott H. Levitas

United States Representative, Georgia, Democrat

From an address presented on the floor of the U.S. House of Representatives
on June 29, 1953, in the course of a colloquy on the subject of the Supreme
Court s legislative veto decision.

TAKE THIS TIME AS THE FIRST OPPORTUNITY since the Supreme Court decision in
the case of Immigration and Naturalization versus Chadha dealing with the
legislative veto to address some very important matters that have been thrust
upon us as a result of that decision. I am sorely tempted to describe and discuss
and comment on the merits or demerits of the decision itself. I will simply say
(Continued on page 308}
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that I commend to my colleague a careful reading of the dissenting opinion of
Justice White, whose opinion I believe, like many of the great dissents of Justice
Holmes and Brandeis, will one day become the law.

I will not comment on the merits of the majority opinion. That is, for the time
being, the position of the Court, and I view this rather as a player in a baseball
game who has seen the umpire call out one of his teammates on a bad call, and
everybody in the stands saw that it was a bad call, but nevertheless the call was
out and it stands. That player cannot stand around for the rest of the game com-
plaining about the bad call.

What he does do is go forward and do his best and find other ways to win the
ball game.

And that is what I think we must do and I think that is the juncture that we
are presently at.

The legislative veto system evolved over a number of years and even predated
the Constitution of the United States in the English parliamentary system.

But the system was simply a mechanism by which the Congress was enabled
to delegate to the President or to the executive branch of Government or to in-
dependent agencies, discretion to take certain actions, do certain things, with
the understanding that Congress, in the exercise of its plenary legislative power
under ‘Article I of the Constitution, would be able to look at that action, made
pursuant to the delegation of authority, and if the Congress decided that that
action was excessive or contrary to the intent of Congress or arbitrary or oppres-
sive or, if you will, just plain stupid, it was within the province of the elected
branch of Government, Congress, to reject that action.

Beginning with the latter days of the Hoover administration when President
Hoover wanted to reorganize the Government, and proposed reorganization
plans to the Congress to change the structure of Government, it was agreed to,
provided there was a legislative veto.

And over the course of the last 50 years this mechanism has increased.

Let me say that I am not at all sure that this has necessarily resuited in bet-
ter government.

It has, in some instances, resulted in Congress delegating powers which per-
haps it should not have delegated as broadly as it did, or even at all. But at least
the system was working in the sense that there was a balance between the powers
that were delegated on the one hand and those that were retained to the Con-
gress on the other hand.

The American people look to their elected Representatives and hold them
accountable for their government. The bureaucrats, the unelected officials in
Washington are not accountable to the people. They are in most instances not
even known by the people and have never suffered the inconvenience of running
for public office and do not have to stand for election every 2 or 6 years in order
to be evaluated on their performance.

So, it was with the Congress that this power lay. And in one fell swoop this Su-
preme Court decision has abolished this mechanism which, indeed, was work-
ing, and was retaining power for the people and in one fell swoop, eliminated
almost 200 laws that had been put on the books in the last 50 years.

Now, we find ourselves in a position where our system of government as it

(Continued on page 310)
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evolved is involved in a train wreck of government. And we now have the respon-
sibility to pick up the pieces and structure some new way of going forward in or-
der to balance off the powers of the respective branches of government and to
preserve for the American people their rights in elected government.

Now, what can be done? And what must we do?

Well, I think in the short term we are going to have to look at some very new
approaches to dealing with this problem. We are going to have to be innovative
and imaginative because in the last analysis Congress cannot lose in this strug-
gle because we are the legislative branch of Government.

So, some of the things we are going to have to do will, henceforth, be much
more circumspect and specific and restrained in delegating any authority, and
we must be very careful that we keep the agencies and the executive branch on a
short leash.

The end result of this whole matter could very well be, that the Presidency,
not this President, but the Presidency itself and the agencies of government,
will end up with much more limited power and much more limited discretion
because Congress simply cannot afford to make broad delegations of authority
without some check upon it.

So, in the short term we are going to have to be very careful at looking at certain
specific pieces of legislation cutting back delegations already made and being
careful about some of those in the future and in some instances forego it altogether.

We are going to have to keep these agencies on short leash and under short
rations as far as appropriations are concerned so if they get out of hand they
cannot be out of hand for too long before they have to come back to Congress
for their budgets.

There are mechanisms available, one of which was demonstrated today, where
in some instances, and obviously it would not apply in all instances, there could
be a requirement that in order for a regulation or a rule to take effect it must be
adopted as legislation, itself, by the Congress.

And obviously if that is done and one House of Congress fails to pass the joint
resolution, we have in effect exercised a legislative veto. There are problems
with that which we may have to address. And there are circumstances when it
could work, particularly in the case of major rules. It might be a feasible way.

Another system would be to utilize the rules of the House of Representatives
and to change the rules of the House of Representatives in conjunction with leg-
islation, legislation which would provide for a report-and-wait period, where an
agency action is taken by the executive branch or one of the agencies and a rule
or regulation is issued and they report to the Congress and wait some period of
time before it goes into effect. Then under changed rules of the House we would
provide that any committee that has jurisdiction over the agency issuing that
rule or over the legislation creating that authority, would have the right to con-
sider, and, if they so desire, report a resolution of disapproval to the House of
Representatives. ;

And the House of Representatives, if it adopted that rule, would provide,
again, by the rules of the House, that no appropriation could be made or would
be in order that would fund a regulation disapproved or action disapproved un-
der this procedure.

{Continued on page 312}
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That does not affect the validity of the rule; it is not legislation; but it goes to
the purse strings which the Supreme Court, the same Supreme Court in deci-
sions has said are exclusively the province of the Congress, to decide and we will
have made the decision not to fund the regulation or the action in question.

There are many ways to skin this cat. There are other procedures that we can
look at and other avenues we can follow. The report-and-wait mechanism itself
can be expanded into broader usage.

But, in the last analysis, someone will propose, and I think perhaps correctly,
that we must consider even a constitutional amendment to provide the Congress
with the authority to exercise its legislative control over the agency in a manner
that preserves for the American people their rights and privileges through their
elected Representatives.

And one last observation I would make at this point is this: I really believe we
are at a crossroads, a critical crossroads in the evolution of our governmental
system as a result of this Supreme Court decision which has brought about this
train wreck of government. We are not going to solve this problem or sort out or
restructure our system in the next three or four weeks or three or four months
and I am afraid perhaps not even in the next three or four years. It is going to
take a long time to sort this out and get the government back on the right track.

I therefore would propose that in cooperation with the President we convene
a conference on sharing of powers, or separation of powers, a conference that
would bring together leaders from the administration, leaders in the Congress,
some of the great academic minds in the universities around this Nation, people
at the think tanks in this Nation such as the American Enterprise Institute or
the Brookings Institution; representatives from labor and business, and public
interest groups, all of whom have an interest and a stake in this.

We should bring the best.thinking together and to bear on how we sort out a
system which will retain control to the people through their elected representa-
tives without the intrusion, inappropriately, into the discretions that are neces-
sary in the Presidency and the agencies of Government.

But this we must do. The Supreme Court’s decision, however destructive it
may have been, is not the last word on this subject. And it now befalls us, as a
Congress, and it befalls the administration, representing the Presidency, and it
befalls the people of this country a means of coming back and sorting it out, be-
cause if we do not, we will simply see chaos and confrontation and government
that is not only bad, but simply does not work.

The legislative veto is no longer available to the Congress as it had been previ-
ously. It is now our responsibility, on behalf of the American people, to see that
we put in place mechanisms which will achieve the purposes that were sought to
be achieved by the legislative veto before the Supreme Court’s decision.

I hope that the Court—although I have little expectation—will give it consid-
eration and provide a further opportunity to review this matter.

It is very likely that Congress has delegated too much power to the executive
branch and to the agencies, and we have probably done it very sloppily and poorly
when we have done it on many occasions.

If nothing else, the Supreme Court decision may force us to do a better job of
legislating, and for that, regardless of what else, we may give them thanks.

» - Congressional Digest
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WAS THERE A BABY IN THE BATHWATER?
A COMMENT ON THE SUPREME
COURT’S LEGISLATIVE VETO
DECISION*

PETER L. STRAUSS**

Examining the Supreme Court’s recent decisions in the legislative
velo case, Professor Strauss siresses the importance of a distinction no
Justice observed between use of the veto in matters affecting direct, con-
linuing, political, execulive-congressional relations, and use of the veto
in a regulatory coniext. Only the latter, he argues, had 1o be reached by
the Court; and only the latter presents the constirurional difficulties that
troubled the Court. The utility of the veio in the political contexs makes
the opinions’ sweep regretiable.

The Supreme Court’s decisions in the legislative veto cases' al-
tracied headlines and public commentary rarely experienced by the
Count. Writlen following what was evidently a difficult internal pro-
cess,? the Chief Justice’s majority opinion in the principal case, Jmumni-
gravion and Naturalization Service v. Chadha,® scems intended to sweep
all of the 200-plus legislative veto provisions from the statute books, in
addition 10 the one provision necessarily before the Court in the case.
That impression is confirmed by subsequent summary actions affirming
unanimous opinions of the District of Columbia Circuit striking down
legislative vetoes affecting regulatory agency rulemaking,* as well as by

S Copynght © 1983 by Perer L. Sisrauss.

o " Profi of Law, Columbia University. A.B. Harvard 1361; LL.B. Yale 1964. Many
friends and colleagues have made belpful suggestions oa easly drafls of this paper; | want
eapecially 10 thank Bruce Ackerman, Owen Fiss, Henry Monaghan and Beano Schmids.

1. The principal decision, io which the Count wrole at leagth, was Immigration and Naty-
ralization Serv. v. Chadha, 103 S. Ci. 2764 (1983). At the end of its term, the Count also summarily
decided 1wo cases involving legislative veloes of rules adopted by regulatory agencics. See Proceas
Gus C Group v. C Energy Council of America, 103 S. Cu. 3336 (1983), oy
Consumes Energy Council of Americs v. FERC, 673 F.2d 425 (D.C. Cir. 1982); United States
Scnate v. FTC, 103 S. Cu. 3556 (1983), aff’p Consumers Usica v. FTC, 691 F.2d 575 (D.C. Cir.
1982) (en banc).

2. The Chadha case was first argued in the October 1981 term of Court, and then set for
reasgument during the last lerm. Reargument is orderod rarely; in this case, two dissents from tbe
reargument order oo the ground thas the Court was ready to decide the case suggest a high lovel of
daspute. See 102 S. Ci. st 3507 (1982) (Breanan and Blackmun, JJ., dissenting).

3. 103 8. Ci. 2764 (198)),

4. Process G Ci Group v. C Energy Council of America, 103 8, Ct. 3556
(1983}, ¢ffp Consumer Eoergy Council of America v. FERC, 673 F.2d 425 (D.C. Cir. 1982}
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the disapproval evident in three separate opinions in Chadha.® The
immediate and pained response of Congress® suggested as well the un-
derstanding that it had been deprived, in all contexts, of a valued legis-
lative tool.

This comment looks closely at the opinions in the Chadha case, so
far as they concerned the legislative veto issues, 10 assess their reason-
ing and the warrant for so embracive an approach. It concludes that
both opinions suggesling an overall approach 10 the issues, the majority
opinion and Justice White's dissent, fail in their analysis by approach-
ing the legislative veto as if the issues it presented were aiways the
same, and as if Congress were far more limited in its function and in its
relationship with those who execute the nation’s laws than in fact it is.

Legislative vetoes have been used in a variety of setiings, though
perhaps less universally than the press excitement over the Chadha de-
cision would lead one to believe.” According to figures supplied by the
Congressional Research Service, Congress had exercised a total of 230
legislative vetoes between 1930 and 1982: 111 of these terminated pro-
posed suspensions of deportation for 229 individual aliens under the
immigration and naturalization laws (the remainder of the 5701 sus-
pensions proposed took effect); 65 were exercised under the Budget

United States Senate v. FTC, 103 §. Cr. 3536 (1983), off g Consumers Union'v. FTC, 691 F.2d 575
(D.C. Cir. 1982) (¢n banc).

5. Justive Powell, concurring on a rationale specific to the casc, and Justices White and
Rebnquist in dissent, uod d the breadih alceady apparent in the majority opinion by the
sutention they gave it. See 103 S. Cv. a1 2766-92 (1983) (Powell. J., dissenung); 103 §. Ct. &t 2792-
2816 (1983) (White, )., dissenting); 103 §. Ct. st 2816-17 (1983) (Rehnquisi. )., dissenting).

6. Shoniy afler the decision, the House overwhelmingly adopted a bill that would replace

the requi that rules adopied by the C. Product Safety Commission be subject 1o the
possibility of s legislative veto wilh al| qui 1t 0o rule would become effective
uatil d by Congress in y form {thus islly depriving the Commission entirely of

it rulemaking suthorily); and (bat proposed rules could not take effect for a prolonged period (90
“legislative days™) during which Congress can enact & suawte of disapproval. See 129 Cone. Rec,
H4TS8-84 (daily ed. June 29, 1983) {proceedings reluted (o H.R. 2068, 98h Cong., l& Sews.
(1983)). Of course only one of Uicse measures can be expecied to appear in any ultimaie statute.
The effect of the vote was to underscore what might have been expecied, and was indeed recog-
nized in the majority opini Iy that Congress would inaist on strong coatinuing oversight of
regulatory rulemaking, whether or not the legislative veto d an ilable option for
achieving that end. ‘Midsuramer bearings in both the Senate and the House were characierized by
statements of resolution, as leass on ihe part of the panticipating congressaca, that the close over-
sight of executive branch activity suggesied by the veto will continue; aad sccep by ve
branch spok that it properly would Ser, o5, Congress Digs in Afier Legisiative
Voto, N.Y. Times, July 31, 1983, at EA, col. 3.

7. Although the approxi ly 200 fegislative veto provisions attest Congress’ receat
regard for the techuique, they affect oaly a small propontion of the authority Congress has dele-
gated to gove geacies. Legisiative proposals on the brink of enactment during the past
Tew Congresses would have ¢xtended whe veto 1o all agency rulemaking, and were widely and

as § ing & major ion in use of the device.

L

B
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Control and Impoundment Act, disapproving a minute proportion of
the al}e(allons regularly made by the President in the budget and ap-
propnations legislation Congress enacts yearly; 24 disapproved a few of
the many reorganizations the President Proposed in the internal organi-
zation of ltgc federal government. Of the 30 remaining legislative ve-
toes excrcised, some concerned foreign relations, international
commerce or fiefe}lse. issues also dominated by presidential initiative
and high political interesy; only the remainder dealt with the regulatory
matters that may bave loomed most impontant in the Court’s
consideration.

Faced with uses of the legislative veto that allowed the President
and Congress to resolve directly constitutional and policy differences
on issues of high political and small legal moment, uses that accommo-
date a necessarily continuing dialogue between Congress and the Presi-
dent on matters intemnal 1o government (its budget and structure), uses
for deciding questions of individual status such as deportability, and
uses t:or ove(sighl of agency conduct such as public rulemaking directly
nﬂ'eqn_:g obligations of the public, the Court might have been expecied
1o distinguish among these uses or, at least, to decide in a way that
reserved consideration of those uses not presented in Chadha. The
Qoun did not do so; the argument of this essay is that the Count’s ac-
tions would have been far more acceptable, reaching precisely the same
result ia the matters before it, had it atiended (o the multiplicity of
settings in which the veto has been used.

Such an argument may seem like just another assertion of the law
professor’s preference for neatness and modesty in judicial action or,
worse ye, an arid exercisc of 20-20 hindsight, unaccommodating 1o the
political realities of reaching decision on a pressured, busy Court. 1
belicve there is more. The importance of measures like the reorganiza-
tion acts does not lie in whether Congress should reserve a veto, how-
ever infrequently such a veto is exercised, but in whether, in the
absence. of 1he veto power, Congress would permit such an efficient
mechanism for the President’s construction of lines of coordination and
control for thosc whose performance of duty he is constitutionally .
obliged to oversee, rather than insist on the use of ordinary legislative:’
processes. Seen in this light, the use of legislative veto provisions may
empower the President as much as Congress. Use of the velo as an
instrument of the continuing political dislogue beiween President and
Congress, on matters having high and legitimate political interest 10

um:' Swith & Struve, fhershocks of the Fall of the Legisiative Voro, 63 AB.A. 1. 1355, 1258
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i ibili 1ly, does not pres-
alling for flexibility for government generatly, 4
:z:hl’h:n:a‘:ne prgoblems as its use to control, in m:‘dom ‘andf a:lb‘:;:irsy
i i ded as the domain of a -
fashion, those matters customanl_y regar s
i before the Court may
(rative law. That none of the disputants re the e dharted
it i ir i for such distinctions an
found it in their interest Lo argue . at Lhe
i i nly, illustrates once Mo
Court itself did not suggest them, only, tes once e B
d by the Court’s limited capacity 10 r
e res of nat i d the resulting temptation (o
ide issues of national importance, an in ;
c}ncx(:ed?c:eine governing the future, rather than decision of the pend
ing case the centerpiece of the Court’s effort.

1. THE SETTING

i i in Kenya, but re-
dish Chadha is an East Indian. Brought up in .
taini:uzshis British Commonwealth pas:;‘;o::.e hedu??s‘ec :::i ::lt:o:}mlt‘ﬁ
i nd i .
States on 8 student visa, and then stay yo! .
Kenya would not receive it
that reason he was deportable, but v ce e hip) and
ine declined an opportunity to elect Kenyan
f)‘:;e‘:‘;:\mdnm'g of Kenyan birth holding Cogxmon:gﬂ;l; p:s:;:;r:l:::
i in bei itted to Great Britain.
cacountered difficulty in being admitt ' s Britain. A%
ion j f the Department of Justice's Immigration an li
:liz:ws(:g:'me—no civil servant strongly pr:teclcdd agtr;slfaml:suzl
i in his judgment®—found that thescand OIhe y
ﬂ:mﬁrmcmjmﬂmm to a compassionate susrllaeqsnonhf:f d:l:::o
i " ection 244 of the Immigration and Nationality AC.
m‘lhusemonun'dcr ﬁfw factors that must be present to support such a

MMMQ"MT# e are bound (in terms) by
! i sdminisirative law judges nor judges ate
the Atminiw-xcm::l:‘:.ryj U.S.C. 65 551-559. 6 701-70b (1976). ¢/ Marcello v. Bonds,

igrati he mote
b isions of the Immigration Act supersede the o
oy m :"m‘ l&(gjﬁmrxlm:u Act on which they were modelied), immigra-

wdges unde! Al lished rules and ad & STTANG which
m l'.ﬂu‘nluf:pmdlm“;ﬁmll iaht: their decisions are required 10 be taken
uiv

»oaly upon 8 record.” 8 U.S.C. § 1252(b) (1982} lAjCA GoapoN & H. ROSENFIELD, [MMIGRA-

noN, Lr:‘mn Procebpung § 5.7 (1982); 2 d § Q.lZ(b) (1983).
10. 8 U.S.C. § 1234 (1982). 11: nr.uan provides: -

lhcAnuncymwalm).inpu“‘m pead deporiatio -

ki e ons not listed in (2) snd has been physically

b |~i:n: UMM “sud‘p;:?v::l y'::l)md proves that duhh:)su .ud:g;n“::‘i ms:’d“&e

is 8 person moral , and is a persod whi : d,

irrnpelsts e Ch:Lrw'il in ¢xwreme hardahip (o the alien or 10 his

h.pouum oyp:n::l'o:‘u;‘m AWII?““M ’:lnllha Uniled Ststes of an slicn lawfully admit-

lating 10 cni | or subversive activity

sically present i ied States for ten yean since the commission
b mwﬂ ptmnya that d‘u‘:n‘::llljg} such pe:iod he h{s been and is 8 peron of

[ i in the-opinion of the
m:’om character; and is 8 pﬂlon;t‘;ou deportation w?{ld.)nvx' wn&muw

ion and adjust the satus 10

) y
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finding, but under that section the immigration judge’s conclusion that
they are present does not end matiers.!* Reflecting the prior practice of
granting all such relief through private bills, the siatute provides that
any finding favoring suspension must be transmitted to Congress, and
takes cffect only if neither House repudiates it by resolution during the
following two sessions.'? In Mr. Chadha's case, the House of Repre-
sentatives voted such a resolution at the last moment, without printed
text, debate, or significant explanation. The ostensible purpose of the
resolution was 10 restore the effectiveness of the order of deportation
previously entered against him and five other immigrants. After sur-
mounting a number of procedural obstacles not important 10 this tale,
Mr. Chadha’s claim to a constitutional right not to be deported in this
manner reached the Supreme Court. The principal argument there con-
cerned the validity of the “legislative veto,” which might best be de-
scribed as the condition Congress had attached in conferring on
immigration judges the authority to suspend deportations—ihat the
suspension would not become final if, during a limited time, it was dis-
approved by a simple resolution of either house.'?

Seven Justices, in two opinions, agreed that the legislative veto was
unconstitutional. Chief Justice Burger, for himself and five others,
wrote a sweeping indictment of legislative vetoes; Justice Powell con-
curred, although he would have decided the case on narrower grounds
applicable principally to the immigration statute. Justice White, in dis-
sent, vigorously objected 1o the breadth of the majority’s approach, and
concluded that section 244 met constitutional standards. Finally, Jus-
tice Rehnquist dissented on the noncoustitutional ground that the
Coun could not appropriately sever the provisions authorizing suspen-
sion of deportation from the legislative veto aspect of the statutory
scheme; accordingly, even if Mr. Chadha were right about the legisla-
tive veto, the relief provisions must also fall and Mr. Chadha thus
could not gain from the outcome.

his-spouse, parent or child, who is & citizea of the Unitad Siates or an alien lawfully
admitied for permanent residencs.

8 US.C. § 1254(s) (1962).

bl A finding that they are absent is subject 10 judicial review. Ser 8 US.C. § 1252 (1982).

12. 8 US.C. § 1254(c) (1982).

13. As in so many kgal matiers, how one characierizes the legisiative scheme under discus-
sion tends 10 ordain ihe resuits reached. The Chief Justice's majority opinion treaws the immigy
tion lsw judge's action and the House resolution as distinct legal acts ——ar §f the suspension were
s final act, then reversed by the resolution. Jusiice White's dissent takes a more inlegrated view:
the suspenxion is conditional, and cannot be regardod apan from the possibility of legislative
oversight. Neither characterization is obviously “right”; in & process that prides iiself on rational-
ily, the reasoning ought o display consciousness of this fact, and w include an cliort 1o explain the
outcome on other grounds.
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1. Tue MaloriTy OPINION

ini jori haracteri-
ief Justice's opinion for the majority turns on a ¢
i Th:f(l:lll‘:eﬂouse rcsol‘:nion as a “legislative acuon subject 1o the
zathnl uirements of article I of the Constitution. Thc fo‘rmal re-
fomremm [::18 set out in some detail in the iext of the opinion,' are not
. y rsi;ll' legislation is to be enacied by the House a}nd Scnate act-
?omve ee;\‘ and “every” such exercise of their legislative powers
e mcucl‘::mll'e in the presentment of the enacted matter to the Presi-
:;‘e?t‘ for his possible veto.! No one doubts that these rit]on;l:;\r:\ﬁ
fore Congress can adopt some new statemen

:l:‘: ‘pl:‘in:.i;‘l:‘ lso law, biiding upon the citizenry of go;t;m;x;::.cn"l:h:

ac1io! i in this case, however, was at least arguably di g
m wlﬁmm expression of disapproval of executive action,
s:;n under circumstances that permitted neither the possibility of ex-
presnnm' g more than 8 simple ncgative nor any 'Pn{pactdeb;zz:?i ;:eorr:s:r-
ion’ ~specific effect on Mr. Chadha’s existing de ) order.
!I‘f:empr'o?gu: for 1;: Court was whether the formalitics of legisiation

apply to such an action. . ‘
lmw::llzlmll::hynoting that “[njot every action taken by either H.?l\:sc‘ ‘::
biect to the bicametalism and presentment requirements, -
'uhgef Justice essentially overcomes this problem by asserion. The
. tion, he says, is whether the action “is properly 10 be regarded t:s:
Wgilative i its character and effect.”” That question, in turn, appa
l::;‘:l’yh:e;;nds on the identity of the actor and whether ‘:hc }:cmr 1:::?::‘
actions the fouse
its actions to have force. Because, under the st:::;er,“ oo i Mr
opernis G ¢ i’ om0 BEICEC g e
fepl ng;t:eg:tr:au:n;i relations of persons . . . outside the legislative

e S -
03 S, Cu ai 2780-84. The framers were much lesi careful in defining the n:‘:t;::n“
"y o Prevides or the Supreme Court would excreue the power vgslcq in them. 2 s
'n.dﬂym m-mrm:: indication P:( the extsat 10 which they feajed kg;fuqvc hcgc;nor:i.‘ ké‘n\ui
W EXPLAINING AMERICA 128-29 (1981) (the onlw'C nRitut v'l)l{cmg ot
N foee tha excculive 8ad judiciary, feflects 2 hisraschy with begi premacy)
- U.S. Const.an. 8§ L7 Juuicewmumncumdinmk_ngmzpomon et
monlu. e aion, describes, in 1 torms, the history and power-dispersing puip ]
thu. formal regui o prescniment and bicameralisna, See 103 S. Ct. at 2152 (Whee, 0
M‘om.l - purposes i x idi ident with a means of seif-defense aga:
issentt These lude: providing the President w s : e
Hog). and ;l:;'h u:' President, providiag the people with a prolecion :3.'4 -
¥ m"’y?:uw( if any onc branch of government should uhwvedhcgctg:)py).rs:‘ bl
tha 1yrann J “ oy et X o !
: -84.
lati pmolll:.umupm:::ﬂ.:ulhd visions of the nativoal good. 109 S. Ct. 81 2782
ve
16 Jd a1 2784
\1. Id (citiog S. Rep. NO. 1335, S4th Cong., 2d Sess. 8 (1897)).

Vol. 198):749} LEGISLATIVE VETO DECISION 795

branch;”** that purpose and effect, according to the majority of the
Court, in itself establishes the action’s legislative character.

This “altering . . . legal rights” inquiry presents numerous diffi-
culties. It is no measure of legislative activity in the functional sense.
Judicial activity also “alter|s] . . . legal rights, duties and relations of
persons . . . outside the . . . branch.” Executive activity also has this
cffecy, at least if rulemaking and administrative adjudication by the ex-
ecutive departments may still be authorized. An exercise of the author-
ity of government is not, ipso facto, an exercise of the particular slice of
that authority central to the acling branch; although Article 111 couns
act judicially in a formal sense when they adopt rules of procedure or
naturalize a citizen (that is, they are judges acting), they are not thereby
adjudicating a case or controversy, performing the central judicial
function employing prototypical judicial procedures. The functional
requirements are central for Congress as well. Even when it acts bi-
camerally and with presentment, Congress will not be permitted 10 act
in waysthat alter legal rights if a court finds Congress’ actions nos 1o be
icgislative in character.'® Indeed, the House has unquestioned author-
ity 10 act in some ways that alter legal rights and duties of persons
outside the branch, without resoriing to bicameral action or requiring
presentation to the President. In both the investigation of possible fu-
ture legislation and the exercise of oversight functions, the House has

authority to command the presence of witnesses, official and unofficial,
and 10 avtach consequences to their failure to cooperate.® Where stat-

18, 7d a 2784, :

>

19, Se¢ United States v. Brown, 381 U.S. 437, 441-46 {1965) (framers of the Coastitution
dopied the bills of sltaindes clause 10 p the legislature from oversicpping the bounds of i

hority by performing the functions of other dep ) Barcoblau v. United §ates, 360°U.S.
109, 111-12 (1959) (“Siace Congress may oaly investigate into those areas in which it may poten-
tislly legislate or appropriate. il cannot inquire inio which are within the éxclusive prov-
ince of one of the other branches of ithe G

") United States v, Loveu, 328 U.S. 303, 313
{1946)(“{L)egisiative scts, no matter what their form, thai spply either (o named individuals or to
easily ascenainsble members of & group in such a way as 10 inflict punishment on them without &
judicial trial are bills of suainder prohibited by the Conmitwtion.”) of Nixoa v. Adminisirator of
Gen. Servs., 433 US. 425, 471 (“{The bill of aiainder clause does nov} limit Coagress 10 the chowoe

of legislating for the uni ot begislating only benefits, or not legisiating at all.™); Ely, Zegiska-
tive and Adminisirative Motivation in Consti f Law, 19 YaLE L.). 1205, 1308-12 (1970) (dis-
cussing soope of Coagrews’ i igati hority).

20. . To be sure, judiciaf enfe is ily provided, but only as & matter of conven-
ience rather than itutional ity. See And v. Dunn, 19 U.S. (6 Wheat.) 204, 227-28
(1821). In any cvent, the judicial inquiry is not de sove;, in contrast 10 the enk of subp
nas or ive agencics, & court enforcing a congressional fnding of p a deter-
mination that an offease has already been itied. See B blaw v, Uniled States, 360 U.S.

105, 116 (1939); McGrain v. Daugheny, 273 U.S. 135, 16} (1927); 2 US.C. § 192 (1982). The
resull of judicial enforcement is a penally, not 8 funther opportunity o comply; thus, the legal

8 is when Congress aiis.
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utes have previously 50 authorized, the request of a .commiuce. gl-
though less than the full House, imposes a legal obligation on agencies
1o conduct investigations,?! or to cooperate with an investigation by
congressional functionarics,’ a mechanism not readily distinguished
from the legislative veto on the formal grounds the Court chose. None
of these investigatory powers are addressed in the Constitution. In this
respect, the argument that “when the Framers‘ mtem_ied 10 a\.nhom:e
cither House of Congress 1o act alonc and outside of its prescribed bi-
cameral legislative role, they narrowly and precisely defined the proce-
dure for such action,"? is insufficient.>* Finally, and most unp:man!ly,
10 characierize what the House did in Mr. Chadha's case a8 altering
... legal rights” begs the question. Under the statutory scheme as
Congress enacted it, Mr. Chadha’s technical right to remain in the
country could not be conferred by the INS alone; it is conferred only if
the INS acts and rhen only if neither house of Congress acis. To say that
he bas acquired 8 right which the House is now purporting (o take
away is 1o assert 8 conclusion, not to support it by reasoning.

The Chadha decision would be less important—as the result in the
case is the right one*—if it did not call into question 5o much that had
been thought established about the dispersal of gpvemmema] 'author-
ity. The opinion repudiages the now deeply fﬂgtlm:d_ Proposniuon that
Congress' legislative authority may be excrcised com}monaliy. yet that
proposition was the initial enginc by which delegation of “legislative

wers” was effected, with the conditions, in this instance, supervised
by the courts.® The Count recognizes the possible inconsistency when

's Ex’ i 8. 28 (1935).

2. Sor Hum, s Ex'r v. United Stares, 295 U.S. 602, 6
22 3 UAS.C.P;?IN‘). Ti6ia) (1976 & Supp. V 1981).

hadhs . €1t 2786,
gcma;u‘ms f ional i igatory power it asa y and
i nuhk adjunct of :hrc b.i'th\i:ptm see, ¢.g.. McGrain v. Daugheny, 273 U.S. 133, 174
?;;1 ; ;u'hf‘inhuvc veto, as an oversight technique, may Dot scem so central. Yel, under the
(C )‘uuwn.' Congress is made the principal judge of what is "necessary and proper for carying
i ouémuou 1ha foregoing Powers and all other Powers veited by thia Constitution in the gov-
mmm of the United Staies, or in any Dep or Officer thereol.” US. ConsT. art. L § 8.
bseat otber factors, thel ampowermant would seem 1o extend 10 the legislative veto as well us W
:uinuuol'inveui‘m'ol. My purpose here is not 10 suggest that tbose other fquonm exisl:
in many cases thoy do. Bul tha izsos doma 0ot scem capable of being seuled by simple texiual
analysis. )
afrg pores 49-59 and accompasying (ext. o

:‘ ss: ‘:’,m 1. W. Hampioo, Ir. & Co. v. United States, 276 U.S. 394, 409 mﬁ,.s“ it Lhom
hall 1a islative act an intelligible principle 10-which ihe person of body author-
s::::f ::th:y “l‘“"“: ’D m b ,'p‘ i pnmon' i not & Torbidden deliegation of
legislative power.”) Field v. Clark, 143 ULS. 649, 691 (1892) ("in the judgment of the legislative

4 b

iti i  if not | for the ion of the of
hmmﬁmmpv:TL???nﬁ it gulati sblished by (oreign govern-
o b tha inieresis Of tbeit poople, w0 invest the President with large di in
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it worries in a lengthy footnote that its reasoning might be seen as cast-
ing somec doubt on rulemaking or other forms of agency action.?” Al-
though, “to be sure, ... rulemaking ... may resemble
‘lawmaking,’ "#—indeed, the end product of rulemaking resembles
lawmaking far more than did the House Resolution here—the Count
concludes that no such inconsistency is preseated. Why? In pan the
Coun again appears 1o rely on cither simple assertion, or some equiva-
lence between the identity of the House and the character of its action,
when it quotes Justice Black’s troubling opinion in Yoswngsiown Sheet &
Tube Co. v. Sawyer®: * ‘The President’s power 10 sce that the laws are
faithfully executed refutes the idea that he is to be & lawmaker.” "% Of
course, the President and the agencies are lawmakers, in any conven-
tional sense of the term, when they engage in rulemaking pursuant to
constitutional or statutory authorization.”’ However one might label
what the Department of Justice and the House did in considering the
cancellation of Mr. Chadha’s deportation for compassionate reasons,
the action of each seems to have been of the same nature and to have
had precisely the same kind of legal effect on Mr. Chadha’s rights. De-

- pending on the characterization employed, one could say cither that the

Department effected a suspension of an individual deportation order
which the House cancelled, or that, between the two, the conditions for
cancellation of a deportation order were not met. The Coun does not
adequately explain why one actor is regarded as behaving “legisla-
tively,” and the other is not. The Court seems to make the Youngstown
passage mean that the “President does not act legislatively because he
is the chicf executive; the House does, because it is part of Congress.
What the President does is ipso facto executive; what Congress docs,
legislative.”

Whether an action is “legislative in character and effect” might
have been thought a function of its characteristics, rather than the iden-
tity of the actor. This approach would have led the Court to consider
the arguable differences between “legislative” and “adjudicative” ac-

arising out of the jon of 1ating 1o trade and with other aations”); The
Brig Aurora, 1) US. (7 Cranch) 382, 388-89 (I1813) (Congress may axescise is power
conditioaally).

21. Chadha, 103 S. Ct, a1 2785 0.6,

28 /d.

19. 343 US. 579 (1957}

30. /d s 587, guoted in Chadha, 103 §. Ct. at 2785 n.16.

31. Note the siriking insi on the y of that ch ization in Chrysler Corp. v.
Brown, 441 U.S. 281, 293 (1979), where the Court insists on clear statutory suthorization for what

dministrative lawyers describe as “legislative rulemaking,” that is, rulemaking with atatute-like

effecy, just because of i clearly leguldative charecter,
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tion. This question has much bedeviled administrative law theorists.??
Furthermore, it scems to underlie the Court’s interpretation of the Con-
stitution’s prohibitions of inappropriate legislative action—the bills of
attainder and ex post facto clauses?® From these familiar perspectives,
one generally describes “legislation™ in terms of its future effect, its ap-
plication to an indeterminate class, its character as a statement of posi-
tive law intended 1o govern future proceedings, and the contemplation
that there will be such proccedings for its application, requiring the
application of judgment. “Adjudication,” in contrast, is characterized
by its impact on events already wranspired, its immediate application 1o
named parties before the tribunal, and the subordinate (in relative
terms) character of the lawmaking function. The distinction is, to be
sure, imperfect; legislawres have long granted boons 1o particular indi-
viduals, and the restrictions on their inflicting particularized harms for
past (mis)conduct are uncertain of application.’* Whether the prospec-
tive, lawmaking function of courts is merely an accident of their au-
thority to decide or rather a fundamental aspect of their function is,
increasingly, a mauer in dispute.?? Yet, had the Court taken this tack,
it would have found it difficult 1o describe the House Resolution that
affected Mr. Chadha as properly “legislative.” The Resolution applies
only to named persons, on the basis of determinations made by the
House about facts already fixed; it creates no general principle for fu-
wre application, and the proceeding envisioned is one in which only
ministerial tasks are to be performed. Indeed, the majority noted, but
declined 1o decide, a question whether an order to deport Mr. Chadha
enacted by both houses and signed by the President—thus fulfilling all
the formal requisites of legislation—would have been proper, for just
this reason.*
32. 2 K. Davis, ADMINISTRATIVE Law TREATISE §’7:2 (}ld ed. l!)"l!))._ )

33. US. Const. an. 1 § 9; see supra note 19,

34. Compare New Orleans v. Dukes, 427 US. 297, 306 {1976)icity ordinance grandfathering
1wo calablished push dors over all P upheld against equal p halleng
wih United States v, Brown, 381 U.S, 437, 461 (1965) (disq lification of ‘iientificd group from
anion offi is bill of ausinder); see also Nizon v. Adminisirator of Gen. Servs., 433 LS. 423, 468

(9T

38. Compare P. Baton, P. MisHiN, D. SHARIRO & H. WECHSLER, HART & WECHSLER'S
FEDERAL COURTS AND Fiperat JumispicTioN 81 (20 ed. 1973) with Fiss, Foreword: The Forms
of istice, 93 HaRY. L. REV. 1, 2 (1979).

36. Chadha, 103 S. Ci. a1 7776 8.8, 2785 n.17. This was the basis of Justice Powell's concur-
rence. That Congress grants relief 1o individuals through private bills hardly establishes the ap~
propri of us d ing whether an individual now in line for some administrative retiel
ought to be denied that relief in light of his conduct or situation; the bills of auuinder clause might
prohibit this mode of action. Bw of Anwukovic v. INS, 693 F.2d 854, 897 (9th Cir. 1982) {statute
forbidding fucther stsys of deporiation for alleged Nazi war criminals is neither bill of auainder
Dor ex post facw legislation; departation is ot puaish und grounds for it may be retroat:
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The Court also gives a reason with some functional bite for its
want of concern with rulemaking: the Department’s actions are au-
thorized, and consequently limited, by a statute; that fact, with the at-
tendant processes of judicial review, makes the bicameral and
presentment processes unnecessary as a check.*” But this, too, may
prove too much. The House’s action was also authorized and limited
!Jy & statute, could occur only within its terms, and no doubt was sub-
ject 1o judicial correction if these terms were excecded.™ That the
House's judgment wirhin those bounds did not have 10 be explained and
was not open (o review suggests other bases on which the statutory
mechanism could be questioned. In addition 1o the attainder questions
!lhgafiy suggested, the Count has strongly hinted that the absence of
Judicial control or other panicipatory procedures 10 protect one whose
interests are at risk raises constitutional questions, especially when in-
dividual liberty in its most elementary sense is ai stake.® Yet it is hard
0 u.nderslaAnd how these difficulties turn the House’s exercise of its very
limited options into a “legisiative” act. One might as well note, as the
Court did,* that the judgment suspending Mr. Chadha’s deportation
order was equally free of the possibility of review (unless in Congress,
pursuant 1o the act), even if entered in an entirely unauthorized man:
ner4' But the Court did not for that reason find it 1o be legislative.4?

hlished: sign:h ural :
irnd

tively i are i inistrai
e 4 14 L4 w

ooss for deciding whether an individual is in the describied groupy. Miaicnlon pro-

31. Ser Chadha, 103 8. C1. a1 2785 n.16.

38. If, for example, the House had sought 1o sct after the L i

e ¢ had d

attach » condition o Mr. Chadha's right 10 remain in the country., il,luuu clear that bn‘:e::
corpus would bave relisved him of any deportation order and ostablished bis fight to permanens

residence.
39, See Chadka, 103 S. Ct. a1 2785 .16; Nonbern Pipeline C i
‘ .16; onstr. Co. v. Marathon Pi
ng‘Co.. 102 8. C1. 2838, 2870 0.23 (1982); ¢ Landon v. Plasencia, 103 §. C1. 32:.329 (|9Bg;
( alien lemporarily de the United States entitied 10 due process protections). .
N :0 :‘Amli::‘ 103 S. Ci. 81 2787 n.21. Curiously, the Coun d 10 take from
e fact thal the most lawless of acts by the INS suaj ing an otherwise valid i
would not be subject to correction in any forum. pendig doponsion seie
41. For example, the agency might act in rey) 10 a bribe, or, less dramatically, it mi
i mpie, ponse , of, less dri
&t without coasidering one of the roquired factors or id u_or_ :lnc . e
. 42..uDouhu :W by lhe majorily and Justice White a3 10 whether Congress coudd consi-
ioaally have provided fos feview, soem misplaced, or at bess the product of the panicular satu-
ory arrangements chosen in this case. I is, of course, ! that a dis inted

'u}lcn‘mno!' might be able 10 seck such review (e.g., an 1 ization secking review
ol : cusen lo) ithorize consiri . . ofa power pisnt) and where & government agency panici-
pating in o , g is not id | ‘with the agency that is making the decision,
:‘ppnh by the interesied agency are pot itutionally probl ic. Swe. e.g.. United Siates v
l:t;n? JlB_ U.S. 683, 693 (1974); Sccrewary of Agriculture v. United States, 347 U.S. 645, M'i

(L ); United States v. FMC, 694 F.2d 793, 799-810 (D.C. Cir. 1982). Thus, the Secretary of
S:fhm is nuthonm: 0 'leek veview of adverse determinations on policy issues by the Occupatianal
ety and Health C ion, an independent agency within his Depanment. 29 U.S.C.
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Perhaps nowhere in the opinion is the essentially assertive charac-
ter of the majority’s analysis clearer than in its final footnote.** The
footnote secks 1o address Justice White's argument in dissent—namely
that, viewed as a whole, the legislative scheme, involving the House,
Senate, and Depanument of Justice, satisfies all the funciional values of
bicameralism and presentment because suspension of the deportation
order cannot occur without the concurrence, in effect, of all three enti-
ties; and that the ability of one house to block suspension by passing a
resolution of disapproval under the current legislation is not different
in any realistic way from the ability of one house to block suspension
under the prior arrangements by refusing to enact a private bill. The
Court's response is to state that the private bill approach provides “an
opportunity for deliberation and debate. To allow Congress to evade
the siticiures of the Constitution and in effect enact Executive propos-
als into law by mere silence cannot be squared with Art. 1."# Because
the recommendation for suspension is presented to both houses, it is
difficult w sce how the opportunity for “deliberation and debate™ is
any less present than it previously was; if anything, inertia favors the
private person seeking relief from deportation uader the present re-
gime, instead of under 8 regime in which success depends upon having
both houses enact a proffered bill. In terms of enaciment “by mere
silence,” this mechanism is not readily distinguishable from the mecha-
niam, approved by the Court in Chadha,** by which such measures as
the Federal Rules of Civil Procedure are adopted; the Rules lay before
both houses of Congress for a period, and become law unless, within a
stated period, a blocking statute is enacted.* Indeed, every rulemaking
authorizstion provides means which “in effect enact Executive propos-
als into law by mere silence,” and the Count plainly meant to protect

 those authorizations from question. Those rules become “law” in a

§6 636, 661 (1976). The issue sppeans to be oae strictly of jural identity, readily manipulated by
saluie, pot a constityiional prohibition oo go officers séeking judicial review of decisi

favorabls to private claims. ladesd, ons way of ing the independ. of immigration Jaw
judges within the Department of Justice would have been 10 make their judgments judicially
reviowable ai the Atiorney General's bebesi. 11 is inly imaginable that the A y G |
would disagroe with some policy or even factual determination made by such » judge, and the
pplicant’s of objectivity ia the p dings is precisely that the Auorney General is
afforded 0o i L, b i {s over the d instion. The result is a situation no
difierens from whayt obiains when the go is disappainted in the of a trial. Al
though govemment appoals {rom judgments of acquitial in criminsl trials may be constitutionally
objectionable, this is for of fairness, rashar than concstn for whether there could exist a

“cass of )
43. Chadha, 103 S: Cu. a2 2787 0.22.
“. Id
45. 103 5.Ct a1 2776 n 9.
4. 28 U.S.C. § 2072 (1976).
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sense much more closely statutory than the result of the House's action
in Mr. Chadha’s case. The latter creates no deposit on the law, gives no
binding instructions to those who must continue to administer the law;
it governs the individual’s case alone. Although that, in itself, may be
the source of objection, it makes speaking of the House's action as “leg-
islative” curious indeed.

Perhaps one should take seriously the notion that whatever is done
by the House or Senate is definitionally legislative, not because of the
characteristics of what is done but because of the identity of the body
acting. The same propositions would then apply to the President and
the Supreme Court; their actions would, of necessity, be “executive™ or
“Judicial,” respectively. Some suggestion that the Count intends that
approach is found in a repeated “presumption” that a governmental
body is acting within its intended sphere.” What follows, however, is
that there is then no magic in the word “legislative” to aid in determin-
ing whether the House and/or Scnate arc acting constitutionally. Be-
cause the House and Senate often act outside the structure of
prescniment and bicameralism, and in fact use it only when enacting
iaws, one must have reasons noi supplied by the label “legislative™ for
insisting upon that structure, or for otherwise finding constitutional
fault with the legislative scheme. That observation triggers the kind of
functional inquiry that Justices White and Powell undertook, but the

majority appeared to eschew, s
ML JusTiCE POWELL'S CONCURRENCE

Justice Powell, in his solitary concurrence, sought a less sweeping
means of resolving the case, finding Congress to have “assumed a judi-
cial function in violation of the principle of separation of powers”
when it undertook to review determinations that pasiicular persons are
eligible for suspension of deponation orders. His opinion draws both
on the history of concerns that led to adoption of the bills of atiainder
clause and the nature of the decision made, “that six specific persons
did not comply with cerain statutory criteria,”# in reaching the con-

47. Chadha, 103 8. C1. a1 2784. :

48, Such sn inquiry also seems present in e Court of Appeals for the District of Columbia
Circuil's thoughiful opinion in ‘Consumer Esergy Council v. FERC, 473 F.2d 425 (D.C. Cir.
1982), which was wubscquently sffirmed by the Supreme Coust. 103 S. Ct. 3556 (1983). ln Con:

sumer Energy. ibo court und the p lar vetlo &8 ity al ',l.l}dwnpﬂ)(d‘uau-
tion delegated to an agency, finding this more objecticnable b 4. 673 F2dm
465. That characwerization has foroe anly if discretion myust be d-—4hat is, where the dels-

gation dociring would sequire “law 10 apply,” and not in the predominsntly political setding that
charscterized early use of the veio. Sae igfra noles 78-93 and accompanying taxs.
49. Chadha, 103 8, Ct. st 2791,
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clusion that the House had here assumed a function of the kind ordina-
rily entrusted to courts or other adjudicatory bodies. To be sure, as
both the majority and Justice White noted, courts do not ordinarily
review agency decisions favoring citizens against government, at least
absent a conflict with the claims of other individuals. Putting aside the
question whether such a funciion could be conferred on federal courts
consistent with the case or controversy requirement,™ however, the
determinations to be made are nonetheless characteristically judicial.
They involve the determination of historical facts concerning particular
individuals and the application of preexisting policy to those facls.
Such determinations are, as Justice Powell noted, “generally . . . en-
trusted to an impartial tribunal” in our model of government;** the ab-
sence of the ordinary accoutrements of a hearing in the process that led
1o the House resolution underscored the objectionable nature of the
procedure. The Immigration and Naturalization Service, although en-
joying broad discretion in the details of the procedures it employed,
could not make a determination adverse to the inierests of a resident
alien free of the constraints of the due process clause applicable to “ad-
judications,” as they might be judicially interpreted.*? That the House
could adopt this measure without being subject to checks—whether in-
ternal constraints, procodural safeguards, or ihe possibility of effective
external review—demonstrated that the dangers feared by the Framers
bad maturcd.*

Peshaps the greatest difficulty with Justice Powell's view lies in
Congress' traditiopal practice of making individual determinations
through the mechanism of the private bill, whether for the satisfaction
of damage claims against the United States, or the granting of admis-
sion to residence ar citizenship. These acts, oo, are functionally judi-
cial, in the sense that they apply to particular, named persons, rely on
determinations of individual, ofien historical facts, establish no general
principle for future application, and foresee no subsequent proceedings
in which their application must be determined. Justice Powell’s re-
sponse is 10 look to the reasons for the restriction: *“when the Congress
grants particular individuals relief or benefits under its spending
power, the danger of oppressive action that the separation of powers
was designed to avoid is not implicated.”>* 1t is the denying character-

PR ————er e el et p—

$0. Sre supra nole 42 and sccompanying 1exi.

$1, Chadha, 103 S.C1. »1 2794 n 8.

$2. P. BAToR, P. MishkiN, D. SHaPIRo & H. WECHSLER, suprd note 35, at 350-53; ¢f Lan-
don v. Plaseocia, 103 §. C1. 321, 330 (1982); Anukavic v. INS, 693 F.2 594, 497 (9th Cur. 1982).

53. Justice Powell joined the summary affirmance in United States Senate v. FTC, 103 8. Cu.
3536-(1983), without opinion.

34, Chadha, W3 S. Cr. 81279203,

o i i
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?stic of the House Resolution in Chadha that brings stricti
into play. This responsec is not wholly salisfaclorf: :ﬁisﬁx::s&f::::
benefit and burden is clusive at the margins; the fact that a benefit has
pecn cpnrerred may raise questions sounding in cqual protection. This
is particularly true where (as ofien enough occurs in couneclim; with
economic leglslal'iou) the conferring of a beneiit on one individual or
group cannot easily be separated from the disadvantaging of another;s3
and the deportation context, rightly or wrongly, has long been view;d
as involving regulation rather than punishment.*s Yet Justice Powell’s
qlslmclnon corresponds well with core notions of the legislative func-
tion. (‘Iongr'ess has in fact regularly rid itself of private bill functions
::lfc:‘:::‘?:i this o:e. Panic;_ularly in light of established practice, the bill;
er and ex post i e i
of auainder dislincl?c‘))n. facto clauses stand as testimony to the impor-
Justice Powell’s argument abous appropriate legislativ i

ought not to be confused with the sepafalign of pogweml isc.lnfcusm:::sl:
commonly raised in recent litigation. In recent cases the issue consid-
ered has been “the extent to which [the challenged legislative arrange-
men{s] prevent [some other branch] from accomplishin sils
mnsmu_uona'lly assigned functions,”s” and whether the complaigilant,
real or imaginary, has been a member of the offended branch. Justice
?owell does not contend that section 244 infringes judicial pou)er that
is, he does not assert that i is objectionable for what it does 10 the
authonity of judges, although the other opinions seem so to regard his
claim.*® His argument, rather, stresses the unfairaess to the claimaat
Mr. Chadba, of paving to submit to the possibility of disability resull-.
ing from a negative congressional judgment about the historical facts of

o seS»;.ﬂ]‘he Supreme Court bas occasionally found staie ic legislation that favored a
ass i | on equal p Z s, se¢ Morey v. Doud,
: ‘ 8r . 354 US. 457,
i-::;;“i,fl{ :;:“w‘y. E.prna Agency v. New York, 336 US. 106, N2y(l949) tJackson, 2 ::nc?:
), gulacly 4 agsinst such challeng confcmnmmulm -
ll;u;mg grandfather clauses, perhaps the mon common form of such lqilhf'mn. S:l:o Mw:;a;:l
us. #1467 n.12; New Orleans v. Dukes, 427 U.S. 297, 306 (1976) (overruling Doud in a vu;dl'n-
- 1 clause conlext); see also Nu.oa v. Admiaisieator of Geo. Serva., 433 U.S. 425, 471 (1977) (bills
llsl:lnc;.er clause nol 1o be interpreied as “a vanians of equal protection”).

. The court in Artukovic v. INS, 693 F.2d 894, 897 i ; is basis
L‘hlllengt to a staiute terminating the Attomey G 2 ":M 9‘.’ l“:o)' u;ecuid:m b iom of
nh(;:_n; :mlly of Nazi war crimes; the sistute evidently applied to pul' actions of & limited class :
individuals, and 30 might bave seemed fairly open 10 ex post facto/bills of atwainder challeoge.

Congress had provided in that statute, b N

- s , that the judicial f i

4 given individual was among the described class was 10 be perf o b°f f:unmn‘ ining \V‘helhﬂ'

ficer, employing signifi sural : is Teatume of the Y i ‘of;_
Y o

singulas in?pomnu o, mdrwn enfom'ed by, the court.
:’; Nixon v. Adminisirator of Gen. Servs., 433 U.S. 425, 443 (1977).
. See 103 8. Ci. i 2787 n.2) {Burger, C.).); 103 §. Ct. a1 2810 (White, )., dissenting).



804 DUKE LAW JOURNAL {Vol. 1983:789

his particular case. Justice Powell thus directly invokes the values of
citizen protection against governmental tyranny that underlie both the
separation of powers notion generally and the atiainder prohibition in
particular.’® Whether the courts’ (or the President’s) continuing capac-
ity 10 function is thus impaired—the characteristic focus of recent sepa-
ration of powers inquirics—has at best secondary importance.

IV. JusTicE WHITE’S DISSENT

Justice White's intellectual approach to the legislative veto ques-
tion, although flawed, scems more consistent with the Court’s recent
analyses of separation of powers/checks and balances issues than the
majority’s approach. Before the Chief Justice expressed concern in his
opinion about “hydraulic pressures” bursting the boundarics that sepa-
rate the branches of government, the Court had seemed to be moving,
away from the idea of “air-tight” categories and toward a Madisonian
view, siressing function rather than formality. Under the latter view,
the central issues would be the tendency of a challenged device to place
a given branch beyond eflective control by others®! or to create an “un-
necessary and dangerous concentration of power in one branch,” or to
interfere with a core function of another branch, t0 a degree unwar-
ranted by “overriding need” to accomplish some other objective.s?

9. See Now, The Bowads of Legisiative Specification: A Suggested Approack 1o the Bill of
Atiotador Clouss, 12 Y aLe LJ. 330, 343-44 (1961) (Jobn Hant Ely's note discussing ssparatics of
powers aod tha bill of suainder clause).

60. Chadiba, 103 S. Cr a1 2784.

61, Jd o 2786

62. Buchley v. Valeo, 424 U.S. 1, 120-23 (1976). The lunctional spproach suggesied by the
Counuhruryvnmmwapﬂwuwnmww«awpwncmmgwlorm
Nixos presidancy, Nixon v. Admi of Gen. Servs. 433 U.S. 425, 441-43 (1977); United
Siates v. Nizon, 418 U.S. 683, 707 {1974) (*Io designing the of our G and
dividing and allocating the soversign power among thres co-squal branches, 1he Framers of the
Comumm.humumpuhnnw -ymm.wmnnp-uupouuuunmm

tsnded W op with absol dencs.”), but d 10 be paralleled by analytic develop-
menis in other contexts in which the s ) ints of the Coastitution were the central
aus. Thus, debate over (b tenth smendment, revived by the Court's decision in Navional League
of Cities v. Usery, 426 U.S. 833 (1976), ived 1010 near imity 88 10 the statement of rele-

vant inquiry (if not ‘its application); whether a challengod measure threatens the integrity of the
states ia the constitutionsl scherns. Se¢ EEOC v. Wyoming, 103 S. Ct. 1054 (1983); Hodel v.
Virginia Surface Mining & Recl. Asa'n., 452 U.S. 264, 283-93 (1981). Allocation of authority

between siste and oation, liks that betwesn sxecutive and legisl can be und d s
means of protecting individuals from overwbelming go deciding what is required 1o
preserve thal protectioa for cilizens, raher than a cataloguing of activities inhetent 1o the satey
qQua slaies, bas ch ized the recent judicial dab Theumemay:hobuuumedfmm:
publxmn—wymupmndmhupm—wu hether the C.

hority 10 maks eicep 10 the Jurisdicti orme“ Count. \Vtul would
yl!vuuhe)ndnu braach rmm wenmphllun; " it d fi is widely

accopied as tbe approprisie inquisy 10 be made. SnHlﬂ.]hhwty'CoqnumbMtk
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That perspective seems 10 require, as Justice White argues at length,
that the impact of the legislalive veto here be considered for its ten-
dency to rearrange power. In other words, the statutory scheme must
be viewed as a whole.*

For Justice White, the legislative veto “has become a central
means by which Congress secures the accountability of executive and
independent agencies™*—*"an important if not indispensable political
intervention that allows the President and Congress to resolve major
constitutional and policy differences, assures the accountability of in-
dependent regulatory agencies, and preserves Congress' control over
lawmaking"#s In light of the relatively limited use of the device to
date, one wonders if he does not overstate the case. His judgment is
particularly questionable respecting use of the veto for regulatory over-
sight; at least until recently, enhancing the accountability of independ-
ent regulatory agencies and preserving congressional conlrol over
public rulemaking were not significant uses for the legislative veto, in
cither actual or political terms.

A, The Political Uses of Legislative Veloes.

The political uses of legislative vetoes warrant special analysis.
Justice White’s detailed account of the history of the legislative veto
refiects its initial use in reorganization acts, and subsequent expamion
to problems of national security and foreign affairs. In these contexts it
seems proper to characterize the veto, as be does, as a means by which
Congress could “transfer greater authority fo the President . . . while
preserving its own constitutional role.™s? Withdrawals of federal
lands,* international agreements and tarifis, pay adjustments, war
powers, national emergency legislation, and the impoundment issue

Jurisdiction of Federal Courts: An Exercise in Dialectic, 86 Hagv. L. Rev. 1362, 1365 (1933). B
of Wechsler, 7& L‘ounadwc‘nmlnum. 63 CoLum. L. Rev. 1001, 1003 {1965) (1 sc0 0o bars
for this view || biling ion of ap jurisdiction motivaled by hostility to dacisions of
the Coun]nndnnnk uuumualwlhcplnonh Constitution for tbe courts—which was quite
simply that 1he Congress would decide (rom tims 10 time how far tha fodaral judicial institution
should be used within the limits of the federal judicial power.”).

63. Mndmlymmbulmmuﬂmmmlyqum Although Justica
White agroed with Justice Rehnyuist that the congressionsl review provisions were not properly

bl l‘mmun p provisions, one could defensibly reach the opposite view 83 a matias

af jon and sl Jude that the impact of (ba veto provision could only be
numednppmpmulybyeowdem tho scherns as a whale.

64, Chadha, 103 S. C1. m 2793,

65. /d a1 2198

66. See supra notes 7-B and sccompanying text.

61. Chadha, 103 8. Ct. ‘a1 2793 (emphasis sdded).

68. See Uniled Swates v. Midwest Oil Co., 236 U.S. 459 (1915).
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cach concern chiefly public measures, primarily related to the internal
organization of government and affecting the interests of private per-
sons only indirectly; they reflect areas of direct presidential initiative
and responsibility. In these contexts, too, the veto represents an accom-
modation between the branches, often mutually desired as Justice
White demonstrated, on malters of legitimate interest to each. Reor-
ganization acts, measures concerned with budgetary adjustment (im-
poundment), foreign relations, and war (maiters of the character Chief
Justice Marshall long ago referred 1o as *[qjuestions in their nature
political™®®) rarely appear in a form likely to attract or, more impor-
tanily, to justify judicial review. They may all be described fairly as a
setting for horse-trading between the President and Congress: the au-
thority subject to the veto will be that of the President himself; no alter-
native means of control is obvious; precise congressional standard-
setling, or structural arrangements are probably inadvisable; and a shar-
ing of political authority is warranted by Congress’ legitimate interests
in the subject matter and the conscquent desirability of committing
Congress 10 support of the action to be taken. They evoke Justice Jack-
son’s more enduring analysis in Youngstown Sheet & Tube Co. v. Saw-
yer™ that the power of government is at its pcak when the President
and Congress work supportively of each other’s authority.” To the ex-
tent Justice White speaks of the legislative veto in terms of Congres-
sional accommodation directly with a powerful President requiring
more power—as 8 means of preserving balance while accomplishing
nceded delegation to that other potential tyrani—his dissent is

Penuuivc.”

69. Marbury v. Madison, 5 U.S. (1 Cranch) 137, 170 (1803).
70. 343 US. 579, 587 (1952).
71. My colleague Benno Schmidi observes that this albance between Congre:

s and the Presi-
dent may permit 8 Congr d perhaps by seif. in ibility for diffi-

p perbap g Tesp
cult decisions, excessively 10 evade i responsibility, as occurred in the Guif of Tonkin
Resolution; and in cflect to coafer /oo amich authority on the President. Professor Schmidt’s ob-
servation is nol an easy one 1o answer. “Delegation™ may remain a viable issue, even in the
political ‘arena, for iswues of the largest moment. Cf ifra note 79. For the sewtings that chiefly
concern aie, where the President and Congress must deal comrinuously with each other on a series
of mauers of middling imp that probl inly not one that appeared to conoem the
Court—is not preseated.

72. In a dewiled review of the history of political dispute over the
Justice White soeks 10 show that Presidents have mos frequently objected to velo p
empowerod mere committees of Congress 10 act. 103 §. Ct. at 2793 n.5. ‘He does not address these
commitice vetoes, but sirongly hints he would disapy Even for characterizable &
commitec vetoes, however, it may be possible 10 suggest similar ditferentiations. See ayra notes

92-102 and accompanying text,

legislative veto issue,
ihat
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B. 7xe Regulatory Uses of Legisiative Verges,

bly ::«: s:ul::‘ pnzngm: :l:i'fﬁe:ff;'.ﬁfy dissent is far less persuasive, nota-
oy , ’ context, where jt i
Amdco; (;‘;)r:lgl:css gcc?mphshmcnt of its own “dcsignasts;a:‘:l: ﬁl:dm
concorns. . lnguoq ] lawma#cr,"’-‘ independent of any relatj C:
o m llme egislative veto did not begin to appear with an ofna
ey in lha llhconlc)sl until the 1970's. In thay setting, Justice W)llli es
the Procgias coe legzslau.vc veto should be understood as a check ':s
ool rr;‘:spond}ng. to the bicameral lcgislature/prcsidcnlia‘:
o rel; ¢ of the p-rmclpl'e engines of his analysis, is at best g
o Prcsiden:"ml. The difficulties arise for (WO reasons: first ordil:lam’:ls .
o dinm et 15 not the delegate under these Statutes and h;s aulhor" y
he proceedings over which the veto is reserved is, at blelslty

un o .
“d:;)i:z:::dmrlo;ongressmnal fcgative would not protect Congress’
R S, as the nation’s lawmaker,” luminatin fhm
ol 1s the ur'dc_n' of the following Paragraphs. To obse; e them

10 suggest a possnbnhfy for discrimination among various l;;;eusle::‘

Thus . . .
dent ‘h.e O:Ju‘:;:ml;e; :f Justice White's argument is that, as the Presi
of the action subject 10 th .
s the. ¢ e veto, the
hec :il:usm s merely to invert the ordinary pl‘ocesscs’ of lc:eglslal'rect e ue
lhal'wac tzlgreemcn! of all three actors is in any event required, od i
prcmisey ‘:, ilel essentials of the constitutional scheme are p;iservezlm'l“jh;n
Peroes el rrrng:n alll\ivays be true; some proposals subject to lcgi;lmiv:
cubjest e ¢ Prc;:denl, but others come from rulemakers not
actng o :cl presn;i’c‘nual control or, as here, administrative jud
s ;:cl:rrd;o . ;r:gs fhusla‘llsol not subject to prcxsideniial"diré::‘-‘i
\ 10nal delegations of i
are most i o Simey
-—whethe(rmm ma.de #nof to the President, but to somes agen e c:ru u:!(i)r!'y
executive branch or independens fegulatory co?;mis: m?’l
et ‘ ion.
. Chadha, 103 S O o s
7o Shadda, 103 S. . aq 2795.96,
. Jupra notes 9- i
5. Justice Whige ‘;nw‘tor:.n “" '@WPN:Y'"S e
ecutivé bianch &geacies; indeed, i o . -
" 3 &t points L Y ‘
::ﬁe;l"qu o (e romu,p:‘u uh: l}ucm'mn of his Way 10 suggest legislative ve
- s dissenis from ihe Court’s summary pirmaons
mu:]!'.‘ underseore this Proposition
1S u3pect of hig 1t | in hi
26445 & ag Pposition tu? U8 roots in his szparate opinion
130 (1976). The majority opinion in tha clscphlﬁl:al‘::: ‘::hyu: ll\ll:l:: ;24I‘U: ;
ch of the

Appoiniments clause in ani 01 any officer of governmen dministering th

! article 1 of the ¢ Hut B 4

law; of the Unitey States in relaij w mn::::«::x:‘n i ); Jr f gove Cnunisiering the
P Y issi along

d

and ex-
g 1065 are
Ubject to presidentisi supervisory con-
s 0 the two regulatory cases, ree agpra
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ority to act is then that of the delegate, and even for
1E:§;Lg'u‘e:ecu{ive agencies the President’s power of direction ag-
pears limited in ways that make it difficult to characterize him as t f
delegate.” It is, then, & question, rather than a matter for easy as:cr
tion, whether a provision for legislative veto of proposed agency x:lc 'IOI:
merely rearranges the preexisting authority .of the three politica
branches while preserving the checks eacl‘f is intended to pck)sscss
against the actions of the others. The more difficult Congress makes it,
in its original delegation, for the President to participate and m;tr;ncti
the greater the reason 1o suspect that the !egnsl:mve veto does in fac
operate as a device for evasion of the President s participation in ego;-
emnance rather than the simple redressing of an imbalance created by

ical need to delegate.

o P';‘:;u:]oond difficulty with the “functional equivalency” arggmen:_
in the regulatory context is that presidential (or agenC):.) shaping :
rules followed by an up-or-down congressional “veto” is not the
equivalent of the Article | legislative process. The possibility that any
one of the three political arms of government can prevent the exlmcl;
ment of legislation is only pant of the constitutional scheme. Of at leas
equal significance is that, where legislation is 1o be created, the oppor-[
tunities for shaping and constructive change are to be focused in lwc; o
them, the House and the Senate. Congrfsf does not act as a lawmaker
when it leaves 10 other entities all possibility of shaping and la}cco:nn::;
dating that go into the drafling of a rule, reserving for itself on ? i
possibility of an unconditional negative,” it fhe", serves the same func
tion as the President docs respecting the legislation Congress does en-

what are more traditlon: ded ive branch ies ~tbus resurrecting the

‘m“h o [ -y ircy - Presid un,be luded. Sev Nathanson,

M;h;al "mn:l:' i Law: D - ihe Legislative Veto, and the “Independ-
J wars alf ) /s 5

| pencias eparatio A Branck:
- L 1981); Strauss, S n of Powers and the Fourt, .
.I;t ;kw o :l:i::, ';'lb,w:fonh:‘nmnn One would think the qgumem:o mpp‘:'n":;;
weaker in circumsiances io which the proposal subject 1o it can no Jonger fai
:mu the P::a;enl'n. and in:o:d the w;:uuon can be made that Congress bas
found a way around ths Presideat’s own panticipation io the legial pr and the
i of & uni execulive. .
'h.;lbms'::‘:m nited Su(nm:‘l:lnon. 418 US. 683, 695-96 (1974) (depanimental regulation freed

spocial prasecutor from direction by P in Ay i ",rg;ec\f.
6 , 407- ir. 1981) (discussion of Presi-
i ivi H .2d 298, 407-08 (D.C. Cir. 1981)
:::1'."““# SmrnhCIu.b - Swlh‘I:’;: :ldn in particular, Mr. Chadha would doubiless have
s Ll

i lephone and
tellin, plaint i President bad called the Auworney General o the el
mmuw. : mmlcll lh: :l::; immigration law judge that Chadha's deportation order wasnotto
mpeudad.m“o the President bad tuded thar the y criteris were nod met, the
> ing s1atuss Tequires d.mjudm be made “on the rocord.” 8 U.S.C. § 1252(b) (1982); see
governing
Bote 9.
W:'I See Kurland, The Impoisnce of Ravicence, 1968 Duxe L.J. 619, 629.
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act. The drafiers of the Constitution meant the shaping of legislation 1o
be done by Congress; and that adjustment seems important to the over-
all scheme. Unlike the political contexts in which legislative vetoes
were first developed, agency rulemaking results in what are unmistaka-
bly laws unmistakably constraining the conduct of persons ouuside
government,

To be sure, the constitutional design has suffered considerable ero-
sion. Even absent the legislative veto, Congress’ work has frequently
been wanting. We permit Congress to delegate nolably open-ended
rulemaking authority to agencies, subject only to the now limited con-
straints of the delegation doctrine: tha the authority has been clearly
delegated;” and that the authority be described with clarity sufficiens
10 permit a court (0 assess whether it has been excecded. Even so, and
putting aside the question whether the courts are not now, and prop-
erly, reinvigorating these controls, use of the legislative veto to conirol
agency rulemaking—the generation of statute-like prescriptions bind-

ute-shapers, and to respond to its proxies’ “¢ " with unexplained,
ad hoc negatives rather than with the construction of revised statutory
prescriptions.™ For these reasons, the authority of Congress to bestow
rulemaking power on agencies (subject to judicial check) need not be
found to imply authority to reserve a legislative ve10.% The latter in-
volves the assertion of a rightwmwilhmnﬁmlilyinamnnerlikely

i

78, Chrysler Corp. v. Brown, 44) U.S. 281, 317-19 (1979),

™. G Consumer Esergy Council v. FERC, 673 F.2d 425, 465.70 (D.C. Cir. 1982), o' b
aom. Process Gas Consumers Group v. Coasumer Energy Council of America, 10 8. Cx. 3536
(1983) (“{Tlhe effocs or.mymumnwm.rmmpamwam in this
uu.lheprmiuleﬂoupmbuﬂyvulowi«hduvlhe&auﬂm ..

nppmpdauwhn“d&mhn'humhmud&nuﬂyh&wﬂlm. ¢ Curran v,
Laird, 420 F.2d 122, 1283 (D.C. Cis. 1969) (en banc) (oo delegation problem existed ‘shere
kwummvﬂmhumlmmmwdhhwm)m
the court sated:
That the matier before us for consideration lies in the special zones of the €xceplions,
ather than the ordi ares of judicisl reviewability, is established b al cardinal
aspecis of the issues. case involves decisi lating 10 1be conducs of J
defense; the President bas o key role; the national interest conlemplates and requires
Benibility in m, of def ces; the pasticular issues call for determi~
ions that lie outside sound judicial domai in terms of aptitude, facilities and respon-
sibility. . .. [OJur decision does not involve personal nghts and liberties, does not
involve constilutional claims. and docs aot § a 1ight ¢xpressly g
that qualifies what would otberwise be soa-reviswable discretion.
B0. Chadia, 103 S. Ct. a1 2802.
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1o be barmful, not helpful, 1o Congress’ “designated role.”®* I el:/olk:(s)
untempered the fears of arbitrary political action b_y (ipigsrf;:llwz o
3 i tutiol
ly prompted the Framers® cflorts to design insti d
:l:gi:g;if thxest of legislative tyranay *2 ln‘con:irnastl, a ﬁlcz::lg‘ryes; gl:]:r;:e
i ncies from its perspective, is a final authority 1
s may our recision in stan-
that prospect to more p on in
rules may be encouraged by‘ . Pf ! i sa-
i isi ble both 1o facilitate judi
dard-setting. Such precision is desira | i udicial re.
i it t arbitrary action.
view and to protect the citizen agaias Beuon. Addiions!
i ived if the actual rulemaker is oblig
oty ratsan), sonti d to some extent from the
i ional, apolitical grounds, freed to
ml:yly ;:ngLmﬂplznu of the President or Congress.*> Room thus
exists at l‘em for suspicion that legislative vetoes will prodn_xce less care-
ful initial drafling by providing a mechanism whereby dnﬂicu::l;;s::s
isi f their exercise may -
can be cheaply revisited.® The threat o

81. Tobs sure, the “Lockean principle thiat the grant of egislative powet is one "only 1o make

i bk f the ad a-
gislaons’ fallen before the o
e a—t mm.hmn.h ubnryh” desinistrative Law, 83 Corum. L. Rev. 1, 25 (1983),
1::.:;:1:, o .fmy bew " d. b mlm‘ wiih'm and subject 1o an exter-
y

¥ i it form may a0k To put the same argument in :
mmm MM““::; .Crnmuywmm more fully to have acied "lLo make hwl‘.}::m
whahmhorilyhmnknhu‘bjmmhanwn" | and, perkap
T X Energy Council v.
< 1981), see Consumer Energy
. G EXPLAINING AMERICA 20334, 260-64 ( p v
FEII:.‘ 33\::.;"425. 464 (D.C. Cir. 1982), affd, ;:oﬁ:;;?m Gas Consumers Group
CNW‘ Easrgy Couacil of America, 103 §. Ct. 3 N
3 “to some extent” is ad judge-like insul of the m er would I;e“n::p.v
0. The ing, jo my view, properly continues W0 be performed “off the record, na
udm'cl.l.lun- [ TRY t’.:m on policy-making warranis provisk fgr p L,, " :: o
wuy ‘ation of Decisional Officials in Rulemaking, 80 CoLum. | D‘ M.
fm*mﬂbﬂ“"m’ whal might be described as Murquis of Q ‘ y rules. Cf mr‘
ate "mlulbll).‘ ' olC'mic Amn’s v. Volpe, 439 F.2d 1231, 1246 (D.C. (_‘_n'. 1971) (rul:ma;erl
icci:::n m::ni.n&‘ivif based in whole or in part on pressures emanating from ccmu.n an-
; hing i ded 1o infl p g
8. 1030 (1972). For policy g iat 4 8
ot (e e f iviti the public al large), the alicrnauve
— (n:liu MM ma:mw .-:“T'u“ ol oy ly long delayed world
m‘ll i - o N i v N ; the L . p ility
o oy the P 9“‘:"'1“‘”“ ":o“:“ od “the Opinion, in writing, of the
o ovenight inb in P y p

principal Oficsr i f tho ive D upon any Subj lating to the duties of
thaiy mp‘l ; 0‘;:".":1.3. ConsT. ant. 11, § 2, cL.1, as well as Congress® yearly, and intended,
) ovet agency pricrities through the appropriations process.

i i C, 673 F2d
logistati b issue in Consumer Energy Council v. FERC, 3
425, .:EITI(.:C Cir. ::I;;w;:mmﬁm Gas Consumers Group vI Eﬂomnm.::si:;e‘:‘;g:
Council of America 3), is & case in point, The Federal Energy .
i “ s PERD) b S‘W - ]”:r(\:l:’ :u: I:igh ﬂnmri‘:l consequences for the energy indws-
i "(Falci:v)il.:.: directive in Presideat Carnter's energy legislation. The reservation of &
opiale v basantiall , legisiation had been highly controver-
gialat rasulted from the fact that the legis ion had beer -
:l' il 1o poss b boszat bor;l:ankrc and forwarded m“é'o':,?:‘"rﬁf‘ﬁ.
coaruion of s lgisive v . bl dicumion of o s0planes of FERC
consideralion

Vol. 1983:789) LEGISIATIVE VETO DECISION 811

hance the aggressiveness of political oversight by congressmen or cog-
gressional committees. In sum, the existence of a legislative veto in a
regulatory statute may look much more like political self-aggrandize-
ment than “a means of defense™ss against the Imperial Presidency.se
The record of the exercise of legislative vetoes in the regulatory context,
although infrequent, is not reassuring, either as 1o its impact on Cog-~
Bress’ primary function of legislating or as 0 its use as 3 means of polit-
ical accommodation.

Both these difficulties with the “functional equivalency” argument
might also be raised with respect to three devices which the majority
did not seem to intend 10 call into question; the lay-before technique
for rulemaking, by which the Judiciary's own procedural rulemaking is
accomplished, in which proposed rules are laid before Congress and
become effective oaly if not disapproved by statute within a staied pe-
riod; congressional use of appropriations lines, cssentially insulated
from presidentia] disapproval by his inability to effect an item veto, to
control panticular agency endeavors; and Congressional delegation of
rulemaking authority to body; such as an independent regulatory
commission, osiensibly placed beyond the President’s usual executive
branch oversight. Each of these devices may effectively defeat present-
ment of the agency’s development of law while maintaining substantial
congressional controls. In this way, each might be cbaracterized as an
end run around the President's veto power, At least the first two also
Scem 10 provide Congress with an effective technique by which to es-
Cape any need for statutory precision. Congress remains able 10 enact
vague standards subject to its own subsequent, ad hoc correction.
These are troublesome observations, but the result may be to call into
question these techniques as well. %8 Shon of that, one may remark
that, unlike the legislative veto, each device conains significant self-
corrective or limiting factors. Lay-before statutes require Congress to
surtender substantiaily greater control than the legislative veto and to
that extent encourage initia} drafling precision. In creating independ-

ent agencies, Congress also relinquishes substantially more conirol

with the satute, or of he Justification for the rule under the statule, occurred. Instcad, the House
€xercised ils velo because it was convinced that the original Y authaorization for fulemaking
had been in error and that the program FERC was implementing, entirely faithfully so far as
Anyonc was.concerned, ought never 1o have been adopeed.

85. Chadhka, 103 §. Cu. 51 279 (White, J., dissenting).

86. Ulldclltl.nd‘bly. Sustice White's history of presidentiat bargaining for legislative veloes
in return for sccretions o the President’s own power has no Application in this context.

8. See supra note 84 and accompanyiog text.

88. Ser Strauss, Separcuion of Powers and the Fourth Branch: The Flace of Agencies in Gover-
ment (forthcoming).
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than it could retain with the legislative veto. Finally, appropr@mions
measures are episodic, politically linked with other matters, and impre-
cisc in their impact. More generally, 10 uphold any of these devices it
need not be conceded that Congress can validly exclude the President
from political oversight of activities for which Congress maintains s
own polilical connections.

V. PaeservING THE PoLiTicaL VETO

This consideration of the “functional equivalency” argument sug-
gests a broad distinciion between use of the legisiative velo as a check
on the chief executive, and use of the legislative velo as a check on any
agency to which power has been delegated. The New Jersey Supreme
Count, in a pair of recent decisions,*® drew just such a distinction. i
struck down a provision for general legislative veto of proposed agency
rules, while upholding a specific provision establishing legislative veto
procedures for projects proposed by the state’s building authority that
would require long-term leases by state agencies. In the ‘form.er setting,
the court thought the legislative veto threatcned both to impair the bal-
ance of power within statc government and to diminish the quality of
initial legislative efforts? The lauter measure concerned essentially
political accommodations, with no diminution of gubemnaiorial control;
the legislature’s opportunity to disapprove a proposal could be thought
of as creating a form of moral obligation 10 make the future appropna-
tions meet the proposal’s terms.® In this respect, the New Jerscy count
evidently believed that the opporiunity for a legislative veto was not
merely unobjectionable, but in fact served a positive function in the
arrangements of state government.

A recent panel opinion in the United States Court of Appeals for
the District of Columbia Circuit, American Federation of Government
Employees v. Pierce,”* may suggest the difficulties in failing to make
such distinctions. The case involved an annual appropriations bill for
the Depastment of Housing and Urban Development which had pro-
vided, in part, that none of the funds it made available “may be used
prior 1o January 1, 1983, to plan, design, implement, or administer any
reorganization of the Depaniment without the prior approval of the

"T85, General Assembiy v. Byrc, 90 N.J, 376, 379, 448 A.2d 438, 439 (19425 Enourato v. NJ.
Building Authority, 90 N.J. 396, 40102, 448 A 24 449, 451.52 (1982).

90. Byrne. 90 NI a1 19596, 48 A2 as 4849,

91, Emouraro, 90 N1, at 401, 405, 448 A.2d aL 451, 453.

92. 697 F.24 303 (D.C. Cir. 1982).
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Committecs on Appropriations.”®? Provisos such as these are neither
uncommon, nor counted in totaling up the number of legislative veto
provisions or the frequency of their exercise. Presumably the Congress
enacling such a proviso is not yet prepared 10 appropriate funds for the
stated purpose, and the measure reflects a compromise with an execu-
tive seeking added Hexibility that Congress is not required to afford.
Even without such provisos, it is commonplace for an agency subjected
10 8 line-item budget, and uacenain about its authority or wishing 1o
reallocate its funds, to call the relevant appropriations commitiee and
explain its plan; with committee approval, or perhaps absent objection,
the changed expenditures can be made within the limiis established by
the overall appropriation. The enforcement of budgetary limitations. is
almost wholly internal to the political branches of government, and 4
matter of intense and appropriate congressional interest. Judicial con-
trols could be invoked only with great difficulty® and the provisions
rarely if ever implicate private claims of right. So long as the linc-item
budget is employed—and it is hard to construct ecither the asgument
that Congress muuss cnact an aggregate budget for each agency or the
belief that, as a political matter, it soon will”—it is useful 10 both sides
10 have an informal technique for adjustments of expenditure within
the overall aggregate appropriation {0 a given agency.

The District of Columbia Circuit’s opinion, rendered prior to
Chadha, finds the proviso offensive, both as a departure from the bi-
cameral-presenument requirements of “legislative action” and as a
“means for Congress to control the executive without going through the
full lawmaking process, thus uaconstitutionally eénhancing congres-

93, Department of Housing sod Urban Develop lndepandent Agsnciss A
Act, 1983, Pub. L. No. 97-272, 96 Sui. 1160, 1164 (1982). .

94. In mosici the i involved in ealorcing a required limitation on expead
itures of goveramental funds would be a “gensralized gni ™ about go 1 adh
1o law insufficient in susiain constitutional ding. la American Fed'n of Govy Employers, 697
F.2d at 308, however, the court held (st only a member of the House of Representalives Appro~
pristions Commitiee had a wilicisnt peroaal siake and thea caly bocause of its relstionship to the
Cuommitiee's suthority.

95. Indeed, it seema likely that Cangress will learn 10 wubsii PPropristi Is for
the legislative veto; the Chadda court was quite explicil in reaffirming the continuing power of the
purse. Those who drafled the Constitution believed that ulti | inevitably lay with Con-
gress because it possessed ibe power of the purse. Sav, «.¢., Tk Feogmatist No. 76, at 512-23 (A.
Hamilion) (J. Cooke ed. 1961}, o G. WiLLs, spwa noie 82, a1 128, 135 (Congresa is given what
might be called “shoot-oul™ power, the weapons fos & final showd: with both other branches.).
In this respect, those who see in the legislative vgto devisions sdded power for the executive in it
reiations with Congress seem cerain 0 be disappoinisd; and that will likely be more, racher then
tess, the case if the appropriations suthofity csnoot itself be rendered flesible by mechanisms like
comamitiee approvals.

£ sk 4
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sional power at the expense of executive power.”*¢ Nothing in Chadha
suggests a need to reconsider this judgment. Yet, if one considers the
budgetary process as a whole, neither of these characterizations is, or at
least nced be,7 apt. Appropriations measures originate with the Presi-
dent and must be signed by him; his Office of Management and
Budget, with but few exceptions, controls both the initial submissions
and requested alterations. Housing and Urban Development Secretary
Pierce is unlikely to have taken the steps that brought about the lawsuit
in American Federation of Government Employees without the initial as-
surance of presidential backing, as he would not have sought commit-
tec approval for the otherwise forbidden expenditures without that
assurance.® The limited duration of appropriations measures and the
practical difficulty the President in any cvent faces in exercising his
veto authority over such measures also suggest a presentment issuc far
less substantial than that involved when an agency is authorized, for an
indefinite term and without presidential participation, 1o adopt rules as
binding as statuics on the public at large, rules which are then made the
subject of legislative veto procedures.

Similarly, viewing such practices as means for enhancing congres-
sional control over the executive without use of the full legislative pro-

. 1

9. American Fedn of Gov't Employees, 697 F.2 at 306,

97. imagine a siluaiion in which sn independ g Y ion has secured "condi-
tional” suthority 1o spend, albei with the post-appropriati pproval of its appropriations com-
milter, sums which the President did pot req The Presideat has had the chance 10 spprove
the condition, as he could have had an unconditions) appropriation for this d expendi-
tum; sboeat the possibility of 4 line-iem veto, cither is al best a crude instrument of control.

Perhaps it could be argued in such a case that Congress had evaded the funciional equivalent
of presenument inherent 10 the presidential budget p and the presidenuiat Oftice of Manage-
ment and Budget's controls over agency budger proposals and req for funding. Or, it some

point, the very thickness of a foress of conditionsl approptiations might persuade one that Con-
gress bad passed over from enhancing executive Bexibility at the price of congreasional paruips-
tion, 1> atsempting 10 scize the reins of control more Grmly thsn the appropriations authority
already envisages. The distinciion here might not be unlike that that permits the counts to swallow
mast delegalicns, but caused them 1o pause before the ping empo of the National
Jodusirial Recovery Aci, Pub. L. No. 73-67, 48 Stat. 195, 196 (1933), sev Schechier Poultry Corp:
v Unised States, 295 U.S. 495, 53942 (1935); ur that permits subswaniial federal regulation of state
conoerias, but not 1o the point of extinguishing uate | of ial funcuy See supra noie
62

98, The case acose out of an alleged disobed of the y provision, when the Seure-
tary announced a reduction in force in the Depaiument, clfective before Janusry 1. 1983, and
apparcaly signaled that funds kad been expended 1o design and implement a depariments) reor-

& the only plaintiff found to bave sanding 0 sue was & ruember of the House Appropri-
ations C i ing that his Y claim o approval had been defeated, and he was
then met with a dewrmination (st thes claim was iusional. See American Fed'n of Govt

Emplopees, 691 F.20 a3 305-06.
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cess,” and hence violative of separation of powers, is question

these fa{:ts and, ia addition, apparently insufficient. Thg full lcg‘;sbll:li?w:
process 1s used at least annually; although the “one bite at the apple”
theory invoked by Justice White in general defense of the lcgisla':ivc
velo raises problgms when applied to measures of indefinite duration
and brgad authority, it seems less problematic in the budgetary contexi
The Dnsmct. of C_olumbia Circuit panel’s characterization of such'
fn_egsuf'esuas involving “enhanced control” rather than “enhanced flex-
ibility,” “enhanced precision,” or “enhanced executive authority™
seems at the least 10 depend on a careful understanding of the particu-
lar context in which control will be exercised. It seems doubiful that
Congress \vould.be willing 10 make the questioned appropriation ab-
sent some l.ed.uuque for later assuring itself, or its trusted agents, that
an appropnation that now scems unjustified has in fact become’war-
fanted by intervening events. If that is so, it is hard to treat these meas-
uses as if only Congress gains in power and the President necessarily
loses. As already noted,' the Count’s recent separation of powers
cases make threat (o core function, not marginal cnhancement of polit-
ical clout in a necessarily fluid relationship, central in any event. Even
if such measures enhanced Congress’ control, it is impossible to make
ghnl assessment unless one can show (as was not urged here) a general-
ity of use and impact. As Judges Wald and Mikva suggested in the
course of explaining, sua sponte, their unavailing wish to set the case
for argument en banc, the govemment gains in flexibility when ar-
rangements such as these can be made.'' Indeed it is difficult t0 un-
derstand how these arrangements present the risks gf one-branch or
eéven ane-house hegemony, of government out of control, that initially

produced the allocation of governmen ; :
our Copstitution. & tal suthority that characterizes

99 It might be remarked (hat use of hearin §
! : g8 and oiher ovenight
ﬁl)r h;nhm' 3 congressional control gver ihe exceulive without use :: lh?r:’nmlepm“ ‘u‘li:l:;:mm
:nlcy :nﬁhh::‘m l:::lncc the obhplu:: of s executive 10 respond is marked by political expedi-
c ; constraints. a0t mean (o that di 3 i
auitude, which might be taken from the Count’s f’l'mmth:\‘ dw‘mw“ Y.mou mu;.v:::.:u?
tive agencies are undesirable—that it sufices 1o beave all control in the handa g
i hat it s of the courts. Put-
;n:g aside ghgt any such Proposition is infocied with a disqualifying degres of self-interest in cblc
mum, j:::ﬂll controls are simply incapable of providing timely aversight of invoking political
ponsability in the exercise of discretion within the lsw, £). Sierra Club. v. Cosile; 637 F.2d 298,
410 (D.C. Cir. Y984) (“Cases like this highlight the crit ibilitics C has en d
o 1he courls in proceediags of such lengeh, complexity and disorder.™). The expoctation. indesd
purpase of those who drafled the Constitution was to assure that the politicsl bnnd'm con-
mcheckedmc osie anoiher; that there may be in the that th 10 undo the
oastilution sought is not to be mistaken for disapp inui
100 .Sﬂ-nwunoudlndlmmpmyin. 1exi. mﬂmvﬂﬁlh“ﬂlmw
V0. Amerioan Fed's of Gory Esployees, 97 F.2d at 30809,
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With iwo exceplions, measures such as these scem precisely paral-
lel to the carliest delegation cases, cases in which Congress set taniff
levels and then permitied the President to vary them if he found that
specified conditions had been met. Those legislative actions were np-
beld despite their conditional character, The two exceptions are, first,
that Congress did not set forth standasds for the congressional commit-
tecs” exercise of the releasing authority that it granted; and, second, that
a part of the legislature, rather than the executive, determined whether
or not the conditions had been met. If the lack of adequate standards
threatened public interesis as, for example, it scems Lo do for legislative
vetoes of agency rulemaking,'%? that would provide a basis for distinc-
tion. “Delegation” has continued bite in that coniext. But an excep-
tional measure for freeing the executive branch to spend funds within
gencral appropriation limits for purposes not otherwise authorized is
hard 1o characterize as presenting such a threat /o the public; its internal
implications, as alrcady suggested, are at the least a function of context.
That a congressional committee, rather than the President or some
agency, dewermines whether the condilions have been satisfied, simi-
larly, scems important for some contexts but unexceptionable in the
world of coatinuing executive-legislative interaction that characterizes
the budget process. In such a continuing relationship, limiting one par-
ticipant to pisodic, formal, even clumsy acts is likely to produce rigid-
ity and a covetousness about power that will hamper the effective
conduct of government and may weaken the presidency far more than
the alternative. The same is true for reorganization acts; in a govern-
ment premised on the selection of a single executive as its head, it is
internally sensible and externally non-threatening for the President to
be the prime shaper of the internal structures of government, subject to

congressional disapproval.

Obviously, there could be disagreements about parnticular meas-
ures, but the general utility of the New Jersey court’s approach seems
evideni. One wishes the Count had limited itself 1o the particular meas-
ures before it, or that it or Justice White had shown some sensitivity in
addressing the variety of seitings in which legislative vetoes might be
employed. In the three cases it had to decide, the Court reached a
sound result: Congsess has no business determining that the individual
circumstances of s particular alien wasrant his deportation; and in the
regulatory rulemaking context, especially as it concerns the independ-
ent regulatory commissions, the legislative veto does seem o exclude
the President rather than mediate a continuing dialogue between the

102. See npva nolss 75-37 and accompanyiang text.
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President and the Congress. Yet for the cases it did not have 1o decide

but scemed to Justice White's premises
maority p seem stronger than the

V1. CoNcLusion

The argument that a legislative veto can be i

) the fi

cquivalent of “normal” constitutional processes—or, perhan::ur:::::

ﬁ;ﬁly, works nof thr;atening rearrangement of initiative and author-
persuasive for the settings in which the devi i

e o g8 device was carliest and

— where the President himself 1akes or di i j
tbe Iegislative veto, directs the action subject 1o

— where the subject matter principally concerns the inte

mal ar-
rangements of govemnmeant rather than rules of conduct npplicnbleal::
the public, and judicial consideration at any stage is unlikely;

— where both the President and Congress have an important in-
terest in &he subject matier of the action (o be taken, and congressional
participation .throug.h 1he veto may prompt less grudging recognition of
the l.?rwdem s participation and/or a sense of moral commitment to
prowdT: fiscal or other suppon for the resulting arrangements.

] ¢ argument is far less persussive, however, in -
ling, where, on the other hand: the replaiony sa

— the President ordinarily is not a direct ici
even be excluded from direct participation; Pt 11 mey

— judgments affecting individual interests or obligations are 1o be
made, and judicial review of agency action is rendil;*:uﬂnble; °

_ —-penn§uing use of the legisiative veto may temps Congress 1
belicve that it can easily correct the excesses of a carela.’;‘ formelra gov?
crning the obligations of the public, and cosrect them without the need
1o articulatc a fresh or limiting principle; and

— the jgxs}tiﬁclﬁon offesed for use of the veto is framed not in
terms of political accommodation between a Congress and President,

10). K is disappointing that, while Justice White deploses the majority’s fai i
il A
dle ground and makes several intriguing suggestions !orp‘::mn dewljopz:n..;mm‘:n

- apparemtly uncompromising position. Perhaps Justice While's most intrighing suggenion is for a

slatutory diroction 10 courts to regasd legislative resolutions of di

‘ m

bistory. Chadhe, 103 5. €1, a1 279 n.1). The new Model State Administrative Procedure Ack
emhodies a provisioa of this ch a8 & substituse for tegislative velo; adoption of ihe legisla-
live resalution deprives the agency action of agy p tioa of validity, requiring the agency

affirmajively 1o demonstraie its suthority for the dopied. See M STATE ADMINIS-
(numvi gz;;xmuu AcT §§ 3-203, 3-204 and Commissionsr’s Comments, 14 UL A. 97-101
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both interested in the premises, but only in terms of Congress’ perform-
ance of its own legislative function,

Neither the majonity opinion nor Justice White’s dissent seem 10
leave much room for accommodations of this character. Perhaps the
Court's opinion will, over the years, be confined to its facts. In the late
1920's, the Court heard argument and then reargument in a much pub-
licized dispute over the President’s right to fire a postmaster without
senatorial approval. A divided Court, in lengthy and seemingly cate-
gorical opinions, upheld the President’s authority on sharply stated sep-
aration of powers grounds.'* Many sensible arrangements of
govermment, most notably, the fixed term of office given some officers,
such as regulatory commissioners, seemed to have been called into
question, Ten years had not passed before a unanimous Court easily
found its way to the conclusion that, that decision notwithstanding,
Congress could provide protected terms of office for regulatory com-
missioners.'® One may hope for a similar outcome here.

Looking back at the majority opinion to see how that might be
achieved, one must begin with some pessimism as 10 whether the op-
portunity will soon arisc. As the popular press reported, and Justices
Powell and White decried, the majority scems bent on eliminating the
legislative veto device it all its forms. The formal approach the major-
ity took does not readily yield to the functional distinctions here sug-
gested.!® . The strength of the Court’s language will discourage
challenges. Perhaps more important, the political settings for which
use of the legislative veto scems most justified seem also to be the least
likely to produce sustainable litigation.'®” Thus, future judicial oppor-
unities 1o examine these issues secm likely to be infrequent at best.

104. Myers v. United Suates, 272 U.S, 52 (1926),

105. Humphrey's Ex'r v. United Siates, 295 U.S. 602, 626-30 (1935).. Humphrev's Ex’r em-
ployed & highly formalistic snalysis, highly misleading in my view and since displaced by the
reasoning in SBuckley, 424 U.S. 1, 118-43 (1976). The result, however, was plainly the right one.

106. Those disiinciions do aot, \n my view, deny g to the requi of b It
and'p for the of laws. The problem, again, is whether 1o regard ihe exercise
of & legisiative veto as ihe eoactment of law. The burden of the preceding di ion is that, first,
there is no neccssary reason to do 30 and, sccond, that there is good resson nut to do so. Some
veloes adequaiely preserve the President's role whilt also serving proper congressional interesis
and, most imporuantly, equally serving citizens' interests in enjoying 8 government of adequaic

sirengih and Bexibility which yer tends 1o be held in chieck by the | and g comp
tion for political authority among its pans.
107. R ization, the ise of suth subject to the War Powers Resolution, 87 Stat.

553, 356-57 (\“9'13) tcodibied a1 30 U.S.C. § 1544 (1976)), unpoundment, ree. eg. Congressional
Budget and Impoundment Control Act of 1974, 88 Siat. 297, 334-35 (1974) (codified a1 31 US.C.
§ 1403 (1976)), and the like will not, in my judg often produce justiciabl ies be-
tween parties with standing (0 seck sheir (esolution. (7 American Fed'n of Gov'y Employees v.
Pierce, 697 F:2d 303, 305 (D.C. Cis. 1982) (Congressman did a0l have standing as legislator, but
did bave sanding as member of House Appropristions Commi
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MEMORANDUM

THE WHITE HOUSE

WASHINGTON

July 28, 1983

MEMORANDUM FOR FRED F. FIELDING
FROM: JOHN G. ROBERTSPAR

SUBJECT: Draft State Department Q & A's
on Legislative Veto

OMB is in the process of clearing State Department Q & A's
on legislative veto, and has asked for the views of Justice,
Defense, and NSC by noon August 1. The Q & A's review all
of the major statutes in the area of foreign affairs contain-
ing legislative vetoes (War Powers Resolution, Foreign
Assistance Act, Arms Export Control Act, Nuclear
Non~-Proliferation Act, Atomic Energy Act, Jackson-Vanik
Amendment) and concludes with respect to each that the
legislative veto is unconstitutional and severable. The
President's powers and the report and wait provisions thus
survive, The draft answers stress the executive branch's
commitment to close consultation with Congress in developing
and implementing a bipartisan foreign policy. The answers
also oppose the various proposals that have been advanced to
bar executive actions in the absence of affirmative
Congressional authorizations as a substitute for legislative
vetoes.

The Q & A's on sections 669 and 670 of the Foreign
Assistance Act note that prior to the 1981 amendments, the
statute provided for a joint resolution veto of Presidential
waivers. The 1981 amendments substituted concurrent
resolution vetoes. The draft answer states: "Since the
1981 change is not valid, it is my view that the joint
resolution veto provision is reinstated."

This is absurd. The judicial invalidation of amendments by
no means operates to resurrect those provisions repealed by
the amendments. If the law specifies A, Congress repeals A
and substitutes B, and B is declared unconstitutional, A is
not suddenly the law once again. It has been repealed and

can only become law by re-enactment.

Congress can overturn a Presidential waiver under section
669 or 670 by a joint resolution, but recognition of that
fact is far different from saying that the pre-1981 "joint
resolution veto provision is reinstated." I would strike
the last sentence of these draft answers and substitute the
following: "If Congress strongly disagrees with a Presiden-
tial waiver it can always attempt to overturn it through a
joint resolution.”



THE WHITE HOUSE

WASHINGTON

July 28, 1983

MEMORANDUM FOR RONALD PETERSON
OFFICE OF MANAGEMENT AND BUDGET

FROM:  FRED F. FIELDING
COUNSEL TO THE PRESIDENT

SUBJECT: Clearance of Department of State Draft
Q & A's Concerning Legislative Veto

Counsel's Office has reviewed the proposed State Department
Q & A's on legislative vetoes, and objects to the draft
answers to questions on sections 669 and 670 of the Foreign
Assistance Act. The draft answers note that prior to 1981,
these sections provided for a joint resolution veto of
Presidential waivers. The 1981 amendments substituted
concurrent resolution vetoes invalid under Chadha. The last
sentence of both draft answers states: "Since the 1981
change is not valid, it is my view that the joint resolution
veto provision is reinstated."

There is no legal support for the proposition that the
judicial invalidation of an enacted amendment operates to
resurrect the provision repealed by the amendment. In no
sense are the joint resolution veto provisions of sections
669 and 670 "reinstated" by the invalidation of the concur-
rent resolution veto provisions substituted for them in
1981. We recommend striking the last sentence of both of
these answers and substituting the following, or something
like it: "If Congress strongly disagrees with a Presidential
waiver it can always attempt to overturn it through a joint
resolution."

cc: Theodore B. Olson

FFF:JGR:aw 7/28/83

cc: FFFielding
JGRoberts
Subij.
Chron



