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THE WHITE HOUSE

WASHINGTON

July 1, 1983

MEMORANDUM FOR CRAIG L. FULLER

FROM: RICHARD A. HAUSE

SUBJECT: INS v. Chadha

You have asked for our analysis of the Supreme Court's
legislative veto opinion "as soon as possible.," We provided
such an analysis to the Senior Staff the morning after
announcement of the decision. A copy of that analysis is
attached.

Since that time a working group chaired by Assistant
Attorney General Olson has been convened to assess the
impact of the decision. Our office, OMB, and Legislative
Affajirs are represented on the working group, in addition to
the pertinent offices and divisions of the Justice Depart-
ment and several other departments. The group is monitoring
transmissions to Congress to ensure consistency with the
Court's decision and to provide advance warning of any
potential disputes concerning the effect of the decision.

It was the general consensus of the group that an immediate
effort should be made to prevent Congressional overreaction
to the Chadha decision. Our office has recommended that
Legislative Affairs meet with appropriate legislators and
perform a calming function, advising them that we would
comply with existing "report"” provisions and would work
closely with Congress in assessing the long-term effect of
Chadha., Establishment of such a low-key approach and
cooperative tone will do much to dissipate Congre551onal
fears and prevent Congressional overreaction.

RAH:JGR:aw 7/1/83

cc: RAHauser
JGRoberts
Subj.
Chron
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THE WHITE HOUSE
WASHINGTON

Date 7/5/83

Suspense Date
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MEMORANDUM FOR: COUNSEL'S OFFICE ATTORNEYS

FROM: DIANNA G. HOLLAND

ACTION

Approved

Please handle/review
—~2Z___ For your information

For your recommendation
For the files
Please see me

Please prepare response for
S signature

As we discussed
Return to me for ﬁling

COMMENT




U.S. Department of Justice

Office of Legal Counsel

Office of the “Washington, D.C, 20530

Assistant Attorney General
A | B8

MEMORANDUM TO THE ATTORNEY GENERAL

Re: Impact of and Consequences of
the Chadha Decision

At your request, the Office of Legal Counsel
initiated the formation of an ad hoc working group to
examine the United States Supreme Court decision in Immlgratlon
and Naturalization Service v. Chadha and report to you, so
that you might be able to report to the President, the likely
consequences of the Chadha decision and potential Administration
responses thereto. This 1s a preliminary report on the
status of that project,

A meeting was convened at 11:00 a.m. on Monday,
June 27, 1983 at our offices,” It was attended by representa-
tives of this Office, the Civil Division, the Office of
Legislative Affairs in the Department of Justice, and one of
your special assistants, representatives of the Counsel to
the President and the Office of Legislative Affairs in the
White House, the General Counsel of the Office of Management
and Budget and an attorney in that office, the General Counsel
of the Department of Defense and the Acting Legal Adviser of
the Department of State and another representative of the State
Department. The Department of Defense and the Department of
State were included because some of the most delicate and
controversial legislative veto provisions (war powers resolution,
arms sales, etc.) affect actions by those agencies. At the
meeting, we discussed various potential legal problems and
some of the likely legislative responses to the Supreme Court
decision. In .general, we took the following steps and made
the following recommendations:

1. The Civil Division was to notify all United
States Attorneys and the General Counsels of all Executive
Branch and "independent” agencies that all litigation commenced
or anticipated regarding any legislative veto matter would be
promptly reported to and coordinated by the Civil Division.
That step has been accomplished. A copy of Mr. McGrath's
cable/memorandum. is Attachment A.



2. The Office of Legal Counsel would send a
memorandum to all General Counsels in the Executive Branch and
the "independent" agencies asking for an immediate (COBR July 1,
1983) inventory of all statutes known to or affecting each such
agency which contained a legislative veto provision. After
receipt of the information requested, the Office of Legal
Counsel will itemize the legislative veto statutes, eliminate
duplications and attempt to describe in a memorandum to you a
brief summary of each relevant statute and a brief discussion
of some of the legal issues raised by each such statute. The
memorandum to agency General Counsel was sent on Tuesday,
~June 28, 1983. A copy is Attachment B. We are already
receiving responses. ‘

3. The Qffice of Management and Budget, through
its General Counsel, Michael Horowitz, would take the steps
necessary to make sure that each agency is informed of the
necessity of bringing to the attention of OMB all anticipated
actions by any agency under any statutes which contain a
legislative veto provision. In this way OMB will be able to
coordinate Administration activities (e.g. arms sales, budget
deferrals,; etc.) which might raise a legal or policy issue
concerning a legislative veto provision or which might suggest
the possibility of some hostile Legislative Branch response,
I understand that this step has been taken and- that OMB is
now coordinating all such poctential actions and reporting all
such matters to the Counsel to the President and to this
Office. If any such action suggests the possibility of
litigation, OMB will report directly to the Civil Divisicon cof
the Department of Justice as well.

4, The Office of Legal Counsel, as part of the
process described in Item 2, is examining all of the legislative
veto statutes of which we are aware in order to provide you
and the White House with some tentative and preliminary legal
analysis of each such statute and potential legal problems
relative theretc. We will then be in a position more
clearly to focus attention on specific areas of greatest
legal or policy concern. We ougnt to be able to provide you
with a draft of this memorandum by July 8. Since it 1is
already in the preparation stage, we are, of course, in a
position to try to answer any gquestions you might have regarding
specific subjects in the meantime.

5. I believe that the consensus at the meeting was
that the Office of Legislative Affairs at the White House
should assume management responsibilities concerning the
Administration's relationships with and responses to Congress
concerning the Chadha decision and any legislative reactions
to it. Individual agencies might have parochial interests or
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concerns which, however legitimate, might be inconsistent
with the preferable response regarding the legislative veto
issue from the standpoint of the Administration as a whole.,
This 1s an area where government-wide coordination is not
only appropriate, but highly necessary. We also generally
felt that Congress should be assured that this Administration
intends to act prudently, responsibly and cautiously in the
wake of the Chadha decision, that it intends no aggressive or
precipitious measures which would provoke any crisis or
confrontation with the legislature. We also felt we should
communicate to Congress the Administration position that the
legislative responses, if any, to the Chadha decision ought
to be carefully thought out and well considered and not
developed or adopted with undue haste. There are a large
number of different types of legislative veto provisions
attached to various types of Executive Branch actions (from
rule-making to specific Executive decisions). They relate to
matters ranging from powers granted to agencies to inherent
presidential power, No one response, if any is justified,
would be suitable to such a large combination of situations
and we feel that Congress should be encouraged. to proceed
deliberately and not with unnecessary haste. Mr. Fielding
has communicated that sentiment to Messrs. Meese, Baker and
Duberstein in a memorandum dated June 29, 1983, a copy of
which is Attachment C. ’

We intended to have another meeting this week but
determined that because Congress 1s now 1n recess and will
not return until July 10th that we ought to postpone our next
meeting to July 7, 1983 at 11:00 a.m.. We should have more
information at that time and there did not appear to be any
specific urgency which would require gathering such a large
number of people together before that time.

raone R Qe

Theodore B. Olson
Assistant Attorney General
Office of Legal Counsel

cc: Edward C. Schmults
Deputy Attorney General

Fred F. Fielding
Counsel. to the President

-3-
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T v U.S. Department of Justice

AT Civil Division

Oifice of the Asnstant Attarey General Washingion, D.C. 20530

June 28, 1983

"MEMORANDUM

TO: ALL UNITED STATES ATTORNEYS
ALL GENERAL CQUNSELS

FROM:  J. Paul MCGQh /m

: Assistant Atbtdr ey

Civil Division

I
Eineral

SUBJECT: Cases Raising "Legislative Veto" Issues

+

On June 23, 1983, the Supreme Court issued a broadly worded
decision in INS v, Chadha, No. 80-1832, striking down the
legislative veto device as unconstitutional. We expect that
there will now be many cases raising guestions concerning the
status of the numerous laws containing legislative veto
provisions. It is essential that the Government's litigation
position regarding these guestions be coordinated. Therefore, I
reguest that you notify the Civil Division as soon as possible of
any pending cases that involve legislative veto issues, and in ‘
the future if such issues are raised in any case. These issues
will normally take the form of Zuestions of severability of
legislative veto provisions and of the retroactive effect of the
decision in Chadha. However, they may take other forms as well
and should be bnrought to the Civil Division's attention. The
persons to contact at the Civil Division are-either Mark Rutzick
(Federal Programs, 633-3315) or Douglas Letter (Appellate Staff,
633~-3427). -Thank you in advance for your cooperation, )

.2¢, ‘ Attachment A
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FROM: 1e0UCLe Da oloe?
AS31lstant attorney General
Otfice of Legal Counrsel
TO: ALL AGENCY GENERAL COUNSEL
RE: IcentiZication of Leglslative Veros Devices

In viaw <t =ne Sugreme Court's ceclsion inm ITmmiIiTRrisng
ANG VAT Ur2IITATITn fervigs v, Uhascris, NOL dU=iZle o soune L3,
L¥c2i, 1T T&s Jeccome Nec2s£ary, O =ASuUre that thls Jecartment
nes an up-no-aate list or all currerctly erffective statutery
Srovisicns Tnat furtorT oo canrer on Cne 2r two Hdcuses or
ccmmittees Of ISNCress Cower tC Take any acdTicns That, in.the
WwOrZs 2r the Chi2rp Justice, have "tne Dpurpdse 3nc 2r-2ct of
altering tne lecal ricnts, dutles and relaticns O persons,
inclucding . . . Execut:ive 3rancn otficials ana [private rerscnsi
cutsiGge the legislative Drancn.” Id., slip ep. at 3Z.

Such gcrevisions wceculd incluce everytnlng frcem two—House
vetces of agency regulitions to commlttee Tagproval®™.ct o the
usSe OI 2ppregriatec Luncs ICr Certaln agendy activities.

We would very mucn apgreciate vour assistance in ceomplling
thls comorenenslve listing of legislative vets grovisicons 2y
ex:mznlug 3ll statutes 3rfectling yCUr agency'’'s cperations
(cr otners 1n wWnlcn Your agency may have. a sceclric interest)
ana providing us witn a list Of those Statutory provislions tnat

ccnstitute legislative verces. .  You neeag not include 1n your
listing statutcory previsicns that provide only ror the
epccrting Or a parrticuiar actien to Congress or one ot

LTS commlttees followed oy a walting perica prior to
Irplemencation Ot -that action, but any doubts regargdaing

wnetner i 2rovision 1s or 1s not a legislative vero Jevice
should e resolvea in rfavor ot inclusion Oon your listing.

Attachment B



For your convenience, we have attached a form for you to
use in making this report. We would appreciate receiving
your report Dy c.o.b. July 1, 1983 and would ask that you
ensure delivery by messenger to my otfice, room 5214 at Main
"Justice. If your starf needs additicnal advice, theyv should
contact Ms. Barbara Price of this Office at 6:3 2040. Thank
you very much for your cooperation.

cc:  Fred F. Fielding
Counsel to the President

Michael J. Horowitz
Counsel to the Director
Office of Management and Budget
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THE WHITE HOUSE

WASHINGTON

June 29, 19E3

EDWIN MEESE III
JAMES A, BRKER III
KENKETH M. DUBERSTEIN

MEM

— .

ORANDUM FOR

wdw

FIELDING ™S, A

T0 TEE FRESIDENT

FRED F.
COUNSEL

Cen

2 =

> =

;‘: Camy )
- =R
- b
T — T
-

P e £
= -
r~ e P
~ ov ~

% ™
g | =N -

= = 3
© -

i > au]

~ L

Reacticn tc IRE v, Chacha

ks vou know, &t present, the Deperzment cf Justice has set
U & WCIKinc crotr e review the impact cf the recent
Chezcre cecisicn on lecislative vetc, to devise & recommendation
Zcr the Aéministrzticn positicn. -

I~ the inmterinm 2+t weoull seenm tc me =Thet there 1s & ver—
rezl cancer that Cocncress mav overresct o the Su;reme-
Courz's lecicslztive vetrc CecCclslich anc t¢c takxe crecipitcus
aCcTiCrn tC Ccircumscribe execitive Dower or teke leczl

stancs thet will ineviterlv creete ccnfircnteticn vizh -ne
ACministrazticn. It 1s.mv uncerstancing that lecislative
Trcroosale tTo curz executive and acency euvthoritv ere
glrezcyv circulating, and vericus lecisletors have been
iss:i:% s:a:eme::s'e";:essing “heilr ©wn views cn the

effect ci the cecisicn cn particular stetutes.

Therefcre, et +his point 1t would arcpear imporiznt for the
CfZice ¢f Zecislaztive rfifearrs TC meeT WitTh &rrrcoriete
lecislezcres anc pericrm g caelming Ifunciicn. It weulé ke
TV reccmmendeaticn thal we aQctt & pesiticen thet, for the
time beinc, we will comply with the "repert" grevigionms cf
exlstinc lecisletive vetrc statutes anc that we will work
closely with Concress to assecs the eilect o©of the Chacdha
cecisicn. Esterlishment of such a2 low-kKeyv aroroach anc
cocperative tene will do much teo dissipate Ceongressicnal
fears ané prevent Ccocngressional overreaction.

It ie imocrtant +*hat the White House rrevicde leadershin in
establishing this tcne. The various departments and ¥
zcencies have parochial interests at stzke in anv dealings
with their respective ccmmittees, &nc are nct in the best
zcsition, &t least in the Iirst instance, to ccnduct
ciscussions at which broader principles of executive power
=

re at stake.

bce: /4;eodore B. Olson

Attachment C
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LEGISLATIVE VETO 4
BY JERRY ESTILL ST o .
WASHINGTON (AP) -- THE HOUSE HAS FIRED THE FIRST SHOTS IN WHAT

" RONISES T0 EE A PROTRACTED CONGRESSIONAL CAMPAIGN To RECOVER POVER
~ LOST'IN A SUPREME COURT DECISION FANNING THE 50-YEAR=OLD LEGISLATIVE
. ETQ OVER EXECUTIVE BRANCH ACTION.

THE VOLLEY CAME WEDNESDAY WHEN THE HOUSE AGREED BY VOICE VOTE TO

' 1W0 SEPARATE PROVISIONS RESTRICTING THE CONSUMER PRODUCT SAFETY
. - COMMISSION FROM PUTTING INTO PLACE ANY REGULATION WITHOUT
_ CONGRESSIONAL APFROVAL,

THE TIGHTER OF THE TWO WAS OFFERED PY REP. ELLIOTT W, LEVITAS

li  gﬁgAEdUONE OF THE MAJOR PROFONENTS OF THE TECHNIQUE STRUCK DOWN ?Y

A WEEK AGO TODAY.
IT WOULD KEEF ANY COMMISSION REGULATION FROM TAKING EFFECT UNLESS

~ POTH HOUSES SFECIFICALLY VOTED TO IMPLEMENT IT AND TPE PRESIDENT

AGREES,
THE OTHER PLAN, PY REF. HENRY A. WAXMAN, D-CALIF.,, COULD HAVE A
SIMILAR IMPACT, BOT WOULD LEAVE THE AGENCY’A LITTLE ﬁORE RUNNING

'ROOM. THE wAXMAN PROPOSAL WOULD DELAY THE EFFECTIVE DATE OF ANY

REGULATION FOR 90 DAYS, IN WHICH CONGRESS COULD OVERTURN IT BPY A
MAJORITY VOTE IN EOTH ROUSES IF THE PRESIDENT DID NOT OBJECT. IF
CONGRESS -DID NOT ACT, THE RULE WOULD TAKE EFFECT AUTOMATICALLY,

~ BOTH THE WAXMAN ARD LEVITAS AMENDMENTS =- TO A BILL RE~-AUTHORIZING
CONTINUATION OF THE COMMISSION -- WOULD ALLOW CONGRESS TO OVERRIDE
EVEN PRESIDENTIAL OBJECTIONS TO ITS.PROPOSED VETO OF A RULE IF A

- TWO-THIRDS MAJORITY IN EOTH HOUSES AGREED.

'LEVITAS SAID THE JUSTICE DEFARTMENT HAD REVIEWED HIS APPROACH A
CONCLUDED IT WOULD PASS CONSTITUTIONAL MUSTER UNDER THE GUIDELINES
LAID DOWN BY THE COURT LAST WEEK.

HE SAID THE SAFEGUARD IS CRUCIAL EEC USE CONGRESS HAS DELEGATED
CONSIDERAELE AUTHORITY TO REGULATION-WRITING AGENCIES ON THE FREMIS
THAT IT WOULD HAVE A SECOND LOOK AND COULD EXERCISE THE LEGISLATIVE
ETO IF IT DIDN'T LIKE THE WAY ITS LAUS WERE IMPLEMENTED.

"AP-WX~06-30 83 1251EDT
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Bepartment of Justice ;"i o tod—

FOF. IMMEDIATE RELEASE : AG
THURSDAY, JUNE 23, 1983 202-633-2007

Attorney General William French Smith teday issued the
following statement:

The Supreme Court has reaffirmed in a strong and compelling
opinion the vital and important role under our Constitution of the
principle of separation of powers. As the Solicitor General argued
zo the Supreme Court, the Framers of our Constitution thoughtfully
provided that when Congress acts to legislate it must be through the
affirmative votes of both Houses with the participation by the
President through his approval or veto., Once a law is passed, the
President is given the constitutional power to execute the laws and
Congress may not act to reverse or invalidate such BExecutive action
except through subsequent lagislation.

I am most gratified by the Supreme Court's decision. The long
term effect of this decision will be a better and more effective

Congress as well as a more effective presidency.

ired
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—x_ For your information
For your recommendation
For the files
Please see me
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As we discussed
Return to me for filing

COMMENT




THE WHITE HOUSE
WASHINGTON

23 June 1983
FRED FIELDING:

FYI--This morning the Supreme Court
upheld the 9th Circuit decision in
Chadha v. INS (holding a concurrent -
resolution veto to be unconstitutional).

I haven't yet seen the opinions, but

as I note in my new monograph on the
War Powers Resolution (excerpt attached),
the Chadha decision has implications

for the constitutionality of the War
Powers Resolution as well. I will have
a copy of the decision by early
afternoon. I have given a similar

note to Bob Kimmitt.

A

Bob Turner:

PS--I am just flagging this for vou
FYI, no rneed to respond.



The War Powers
Resolution:

Its
Implementation

in Theory
and Practice

Robert F. Turner

Foreword by
Senator John G. Tower

FOREIGN POLICY RESEARCH INSTITUTE
Philadelphia, Pennsylvania




The second justification given by President Nixon in vetoing
the War Powers Resolution was the provision in section 5(c) al-
lowing the Congress to direct the president to remove U.S. forces
from a hostile environment. The constitutional objection to this
was not only that it would in some instances result in an imper-
missible legislative infringement upon valid presidential power
under the Constitution, but even worse it would be accomplished
by a concurrent resolution. Unlike a bill or joint resolution, which
require signature by the president {or passage by a two-thirds vote
of both houses subsequent to a presidential veto), a concurrent
resolution needs only a simple majority of each house of Congress
to become effective.

Article I, section 7, clause 3 of the Constitution provides that:

Every order, resolution or vote to which the concurrence of the Senate
and House of Representatives may be necessary {except on a question
of adjournment} shall be presented to the President of the United States;
and before the same shall take effect, shall be approved by him, or being
disapproved by him, shall be re~-passed by two-thirds of the Senate and
House of Representatives, -according to the rules and limitations pre-
scribed in the case of a bill.

A lengthy study prepared in 1973 by the Congressional Research
Service of the Library of Congress, in discussing the so-called
presentation clause, concluded:

“Necessary” here means necessary if an “‘order, resolution, or vote”
is to have the force of law. Such resolutions have come to be termed
“joint resolutions™ and stand on a level with “bills,” which if “enacted”
become statutes. But “votes” taken in either House preliminary to the
final passage of legislation need not be submitted to the President, nor
resolutions passed by the Houses concurrently with a view to expressing
an opinion or to devising a common program of action . .. or to di~
recting the expenditure of money appropriated to the use of the two
Houses.>

The House Committee on Foreign Affairs report on the War
Powers Resolution acknowledged that “some question has been
raised about the constitutionality of the use of a concurrent res-
olution for this purpose,” but argued that there was “ample prec-
edent for the use of the concurrent resolution to ‘veto’ or dis-
approve a future action of the President, which action was
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previously authorized by a joint resolution or bill.”*#* This was
apparently based on the novel view that exercise of the president’s
constitutional war powers required prior affirmative congres-
sional approval. Thus, the report said: “Under the Constitution,
the President is designated as the Commander in Chief to pros-
ecute wars authorized by Congress.”* As examples of “legislative
actions which have the effect of law without a Presidential sig-
nature,”’ the report included *“amendments to the Constitution of
the United States and orders to spend money appropriated to the
use of the Congress.”’® In supplemental and minority views, nine
committee members expressed concern about the constitutionality
of the proposed use of the concurrent resolution veto. If concur-
rent resolutions serve the purpose of expressing the view of the
Congress, and providing for congressional housekeeping pur-
poses, President Nixon would appear to be on strong ground in
asserting that their use in restricting the constitutional com-
mander-in-chief powers of the president is inappropriate. Indeed,
as will be discussed below, it is well established that Congress
cannot even limit the president’s commander-in-chief powers by
statute ¥

Sections 6 and 7 of the War Powers Resolution provide for
expedited consideration of legislation and resolutions pertaining
to a war powers report by the president. Section 8 provides that
authority to introduce U.S. forces into a hostile'situation shall not
be inferred from appropriations or other legislation unless ex-
pressly authorized with reference to the War Powers Resolution,
nor from any treaty “‘heretofore or hereafter ratified”” unless im-
plemented by legislation expressly authorizing such use of U.S.
armed forces. However, there is a possible inconsistency between
this provision and the assertion in Section 8(d) that “nothing in

this joint resolution . . . is intended to alter . . . the provisions of
existing treaties.”* Section 9 provides that “if any provision of
this joint resolution . . . is held invalid, the remainder . . . shall

not be affected thereby.”

The President’s Constitutional War Powers

Before reviewing the actual implementation of the War
Powers Resolution, a review of the constitutional war powers—

15
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on a Review of the Operation and Effectiveness of the War Powers Resolution,
95th Cong., 1st sess., 1977, p. 76 (hereafter, U.S. Senate, Hearings [1977])
{testimony of former State Department legal adviser Monroe Leigh).

Quoted in Charles C. Tansill, “War Powers of the President of the United
States with. Special Reference to the Beginning of Hostilities,” Political
Science Quarterly, March 1930, p. 6. Professor Edwin Corwin has described
the Constitution as “‘an invitation to struggle for the privilege of directing
foreign policy.” (The President: Office and Powers, 4th rev. ed. {INew York:
New York University Press, 1957), p. 171.) For a discussion of the con~-
stitutionality of the *concurrent resolution veto” mechanism, see: U.S.
Senate, Congressional Record, June 11, 1976, p. S9026 (daily ed.) (remarks
of Senator Griffin); Alan S. Nanes, “Legislative Vetoes: The War Powers
Resolution,” in U.8. Library of Congress, Congressional Research Service,
Studies on the Legislative Veto, prepared for the Subcommittee on Rules of
the House, Committee on Rules, 96th Cong. 2d sess., 1980, p. 579; and
ULS. Senate, Hearings (1977), pp. 74-76. Although as this is being written
the U.S. Supreme Court has never ruled on the constitutionality of the
legislative veto, two recent decisions by circuit courts of appeals declaring
certain such vetoes to be unconstitutional are now before the Court. The
first of these was Chadha v. Immigration and Naturalization Service (634 F.2d
408 [9th Cir. 1980]), in which the 9th Circuit Court of Appeals unani-
mously ruled thar a statute permitting Congress by concurrent resolution
to overturn an immigration decision by the executive branch was uncon-
stitutional. Sullivan notes: **Some legal experts immediately suggested that
the Chadha ruling would vitiate the restraining effects of the War Powers
Resolution. On advice of counsel, House Clerk Edrmund Henshaw warned

House Foreign Affairs Commuttee Chairman Zablocks that the Chadha de-

R

cision might be construed ro limit the ability of Congress to act in situations

of hostilities abroad under the War Powers Resolution . . . once the Ex-
ecutive has initiated action.” (Sullivan Study, p. 282.) More recently, the
D.C. Circurt Court of Appeals struck down a one-house legislative veto
in Consumer Energy, Etc. v. F.E.R.C. (discussed above) noting that the
“primary reason”’ for the presidential veto power in article I, section 7 {the
presentation clause) of the Constitution “was to give the President a de-~
fensive weapon against legislative intrusions on the powers of the Execu~
tive.” (Ibid., p. 461.) The Consumer Energy court noted that every admin-
istration since that of Herbert Hoover has attacked the legislative veto as
unconstitutional. (Ibid., p. 453.)

W. Taylor Reveley III, War Powers of the President and Congress: Who Holds
the Arrows and Olive Branch? (Charlottesville: University Press of Virginia,
1981), p. 36.

See for example Erik Castrén, The Present Law of War and Nestrality (Hel-
sinki: Suomalaisen Tiedeakatemian Toimituksia Annales Academiae Scien-
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THE WHITE HOUSE

WASHINGTON

June 29, 1983

MEMORANDUM FOR EDWIN MEESE III
JAMES A. BAKER III
KENNETH ‘M, DUBERSTEIN

FROM: FRED F. FIELDING
COUNSEL TO THE PRESIDENT

SUBJECT: Congressional Reaction to INS v. Chadha

As you know, at present, the Department of Justice has set

up a working group to review the impact of the recent

Chadha decision on legislative veto, to devise a recommendation
for the Administration position.

In the interim it would seem to me that there is a very
real danger that Congress may overreact to the Supreme
Court's legislative veto decision and to take precipitous
action to circumscribe executive power or take legal
stands that will inevitably create confrontation with the
Administration. It is my understanding that legislative
proposals to curb executive and agency authority are
already circulating, and various legislators have been
issuing statements expressing their own views on the
effect of the decision on particular statutes.

Therefore, at this point it would appear important for the
Office of Legislative Affairs to meet with appropriate
legislators and perform a calming function. It would be
my recommendation that we adopt a position that, feor the
time being, we will comply with the "report™ provisions of
existing legislative veto statutes and that we will work
closely with Congress to assess the effect of the Chadha
decision. - Establishment of such a low-key approach and
cooperative tone will do much to dissipate Congre551onal
fears and prevent Congressional overreaction.

It is important that the White House provide leadership in
establishing this tone. The various departments and
agencies have parochial interests at stake in any dealings
with their respective committees, and are not in the best
position, at least in the first instance, to conduct
discussions at which broader principles of executive power
are at stake.

FFF:JGR:kkk 6/29/83 //f

. . Y .
‘bcc:  FFFielding/JGRoberts/Subject/Chron
bcc:  Theodore B. Qlson



MEMORANDUM

THE WHITE HOUSE

WASHINGTON

June 28, 1983

MEMORANDUM FOR FRED F. FIELDING

THROUGH ; RICHARD A. HAUSER
FROM: JOHN G, ROBERTS
SUBJECT: INS v. Chadha

I have prepared the attached proposed memorandum for your
signature to implement the course of action recommended in
my memorandum of yesterday. Since I believe time to be of
the essence (see, e.g., Senator Percy's comments on the War
Powers Act in today's Post), the proposed memorandum avoids
any formal reference to the Legislative Strategy Group. The
Office of Legislative Affairs wanted guidance from a higher
authority before undertaking to calm Congress concerning
Chadha; the draft memorandum seeks to provide that guidance.

Attachment



THE WHITE HOUSE

WASHINGTON

June 29, 1983

MEMORANDUM FOR EDWIN MEESE III
JAMES A. BAKER TII
KENNETH M. DUBERSTEIN

FROM: FRED F. FIELDING
COUNSEL TO THE PRESIDENT

SUBJECT: Congressional Reaction to INS v. Chadha

As you know, the Department of Justice has set up a working
group to review the impact of the recent Chadha decision on
legislative veto, to devise a recommendation for the
Administration position. In the interim it would seem to me
that there is a very real danger that Congress may overreact
to the Supreme Court's decision and take precipitous action
to circumscribe executive power or take legal stands that
will inevitably create confrontation with the Administration.
It is my understanding that legislative proposals to curb
executive and agency authority are already circulating, and
various legislators have been issuing statements expressing
their own views on the effect of the decision on particular
statutes. Therefore, at this point it would appear important
for the Office of lLegislative Affairs to meet with appropriate
legislators and perform a calming function. It would be my
recommendation that we adopt a position that for the time
being we will comply with the "report" aspect of existing
legislative veto provisions and that we will work closely
with Congress to assess the effect of the Chadha decision.
Establishment of such a low-key approach and cooperative
tone will do much to dissipate Congressional fears and
prevent Congressional overreaction.

It is important that the White House provide leadership in
establishing this tone. The various departments and agencies
have parochial interests at stake in any dealings with their
respective committees, and are not in the best position, at
least in the first instance, to conduct discussions at which
broader principles of executive power are at stake.

FFF:JGR:aw 6/29/83
cc: FFFielding/JGRoberts/Subj./Chron

bce: - Theodore B. Olson



THE WHITE HOUSE

WASHINGTON

June 28, 1983

MEMORANDUM FOR EDWIN MEESE III
JAMES A. BAKER IIT
KENNETH M. DUBERSTEIN

FROM: FRED F., FIELDING ijiaﬂﬁﬂﬁﬁ’y
COUNSEL TO THE PRESIDENT X

SUBJECT: Congressional Reactiof to INS v. Chadha
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LEGISLATIVE VETO

What is your reaction to the Supreme Court's decision in
INS v. Chadha, striking down the legislative wveto?

As vou know, the Supreme. Court agreed with our legal
arguments in that case, and naturally I was pleased

with the result. I think the decision will force Congress

to draft laws with greater care and precision, since Congress
will -not have a chance to veto subsequent agency actions
based on those laws. In the long run this will make for

a more effective Congress and a more effective Executive
branch.

During the campaign you supported the legislative veto,
as a means for Congress to police the bureaucracy.
Hasn't Congress now lost that power?

We argued against the legislative veto in Court because

we became convinced that the Constitution ¢did not permit
Congress to take action without going through the full
process of passing a bill through both Houses and presenting
it to the President for veto or approval. In the long

run, I think the Court's decision will make the bureaucracy
more respcnsible, because it will force Congress to make

the hard choices about what it wants the bureaucracy to do,
and spell those out in the statutes. In the past, Congress
gave some agencies and the bureaucracy too much leeway

in the first instance while reserving the power to later veto
their actions. Without that power, Congress can be expected
to be more circumspect in the delegation of authority in the
future.

Will you ignore legislative veto provisions in existing
laws, such as the War Powers Act?

I don't want to get into the question of the impact of the
decision on specific statutes. The Justice Department is
reviewing that issue and will look at each particular
guestion as it comes up. The decisiocon is clear, however,
that unless Congress passes a bill through both Houses and
presents it for Presidential veto or approval, its actions
are without legal effect. We certainly expect Congress to
act consistent with the decisicon.



THE WHITE HOUSE

WASHINGTON

June 24, 1983

MEMORANDUM FOR RICHARD A. HAUSER

FROM: JOHN G. ROBERTSWK

SUBJECT: "Report and Wait" Provisions After Chadha

I have been giving some thought to the question whether
"report and wait" provisions are constitutional in the wake
of the Chadha decision. We have discussed this question
briefly, and I thought it advisable to alert you that my
conclusion upon reflection differs from my off-the-cuff
reaction.

A "report and wait" provision typically requires an agency
to submit its proposed rules to Congress, and provides that
the rules will not be effective for a specified period. The
theory is that Congress, if it disagrees with the rules, can
pass legislation during the "wait" period preventing the
rules from going into effect. 1In the absence of such
action, the rules would become effective at the end of the
"wait" period.

This procedure is similar to the legislative veto, in that
it permits Congress to affect executive action (delay it)
without passing a law concerning that specific action and
presenting it to the President., This similarity was the
basis of my original reaction that "report and wait"
provisions may be constitutionally suspect for the same
reasons the legislative wveto fell in Chadha. At the same
time, however, Congress doubtless has the authority to
require the submission of proposed agency actions, as well
as the power to provide a generally-applicable period of
delay for the effectiveness of agency action. Indeed,
Congress has done the latter in the Administrative Procedure
Act. A "report and wait" provision simply joins the
exercise of these two powers. Its operation in any
particular case is not the result of impermissible
congressional action -- a one-house veto or concurrent
resolution -- but rather of the original legislation
establishing the report and wait procedure, which
legislation satisfied the Chadha requirements.

Footnote 9 in the Chief Justice's Chadha opinion suggests
acceptance of the “"report and wait" procedure, although of
course the issue was not before the Court. Sibbach v.
Wilson, 312 U.S. 1 (1941), cited in footnote 9, approved the
"report and wait" procedure with respect to the Federal




.

Rules, but that situation -- rules of procedure promulgated
by the Supreme Court -- is somewhat different from the
situation of rules promulgated by an executive agency. 1In

short, I still think the question needs thorough review and
analysis by the Justice Department, particularly since I
suspect Congress may begin enacting "report and wait"
provisions with a vengeance. I am now leaning, however, to
the conclusion that "report and wait" provisions are valid.

I take refuge from the anticipated charge of vacillation in
the words of Baron Bramwell, who wrote "The matter does not
appear to me now as it appears to have appeared to me then."
Were I less modest I could also guote Lord Westbury, who
turned aside -'a barrister's reliance upon an earlier opinion
of his by saying "I can only say that I am amazed that a man
of my intelligence should have been guilty of giving such an
opinion." See generally McGrath v. Kristensen, 340 U.S.
162, 176-178 (1950) (Jackson, J., explaining his concurrence
‘with a Court opinion disagreeing with a previous Attorney
General opinion he had authored).

"Report and wait" provisions would only be valid, however,
when Congress could withhold the grant of rulemaking authority
in the first place. Different issues would be raised by a
congressional attempt to delay the exercise of inherent
executive authority.






THE WHITE HOUSE

WASHINGTON

June 27, 1983

FOR: FRED F. FIELDING
THRU: RICHARD A. HAUSER I

FROM: <&:>JOHN G. ROBERTS, JR.DS
SUBJECT: ““Response to INS v. Chadha

I attended a meeting at the Department of Justice this morning
concerning what actions the Government should take in the wake of
the Supreme Court's decision in INS v. Chadha. The meeting was
chaired by Ted Olson and attended by Paul McGrath, Bob McConnell,
Will Taft, Dan McGovern, Mike Horowitz, Bob Cable, Randy Davis,
and others. The group agreed that severability would be the
critical issue in the future, and Olson noted that our general
position has been that legislative veto provisions are typically
severable. Any departure from this rule in a particular case
would have to be carefully weighed in light of potential
consequences on executive power in other areas. It was agreed
that we should comply with "report and wait" provisions, which
were also viewed as severable.

‘“ There was general consensus that we should try to calm the fears
W of legislators, and attempt to forestall any precipitous action
X on their part, such as enactment of an omnibus report and wait
law. Cable and Davis were reluctant to commit Legislative
Affalrs to the task of meeting with chairmen and ranking members

3§;:§ ngféb convey our low-key approach. After the meeting, they

suggested to me that vou convene a meeting of the ILegislative
“¢fﬁ/ Strategy Group to address the question of how to work with
B&“ Congress on abiding by the Supreme Court's decision. They did
afy not think it was something Duberstein should do on his own.
Olson and the others are awaiting leadership from the White House
on dealing with the Hill and explaining what we will be doing
with existing legislative veto provisions.

The other conclusion from the meeting was that the various
departments should keep OMB apprised of any controversial
submissions to Congress under report and wait provisions
containing presumptively invalid and severable legislative
vetoes. The effort is to provide the West Wing with advance
warning before a battle on the consequences of Chadha is joined.



THE WHITE HOUSE

WASHINGTON

June 27, 1983

FOR: FRED F. FIELDING

THRU: RICHARD A. HAUSER

FROM: JOHN G. ROBERTS, JR... -
SUBJECT: Response to INS v. Chadha

I attended a meeting at the Department of Justice this morning
concerning what actions the Government should take in the wake of
the Supreme Court's decision in INS v. Chadha. The meeting was
chaired by Ted Olson and attended by Paul McGrath, Bob McConnell,
Will Taft, Dan McGovern, Mike Horowitz, Bob Cable, Randy Davis,
and others. The group agreed that severability would be the
critical issue in the future, and Olson noted that our general
position has been that legislative veto provisions are typically
severable. Any departure from this rule in a particular case
would have to be carefully weighed in light of potential
conseguences on executive power in other areas. It was agreed
that we should comply with "report and wait" provisions, which
were also viewed as severable.

There was general consensus that we should try to calm the fears
of legislators, and attempt to forestall any precipitous action
on their part, such as enactment of an omnibus report and wait
law. Cable and Davis were reluctant to commit Legislative
Affairs to the task of meeting with chairmen and ranking members
to convey our low-key approach. After the meeting, they
suggested to me that you convene a meeting of the Legislative
Strategy Group to address the guestion of how to work with
Congress on abiding by the Supreme Court's decision. They did
not think it was something Duberstein should do on his own.
Olson and the others are awaiting leadership from the White House
on dealing with the Hill and explaining what we will be doing
with existing legislative veto provisions.

The other conclusion from the meeting was that the various
departments should keep OMB apprised of any controversial
submissions to Congress under report and wait provisions
containing presumptively invalid and severable legislative
vetoes. The effort is to provide the West Wing with advance
warning before a battle on the consequences of Chadha is joined.
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U.S. Department of Justice

Office of Legal Counsel

Office of the Washington, D.C. 20530

Assistant Attorney General
JL 88

MEMORANDUM TO CRAIG L., FULLER
ASSISTANT TO THE PRESIDENT FOR CABINET AFFAIRS

The Attorney General has requested that I respond
to your request for an analysis of the Supreme Court's
legislative veto opinion. I am accordingly enclosing herewith
a copy of a brief analysis which I have prepared for the
Attorney General which describes the Chadha decision {and the
Process Gas decisions, i.e., the decisions of the Supreme
Court relative to the Federal Trade Commission and the Federal
Energy Regulatory Commission vetoes which were decided on
July 6) and sets out a summary and review of certain of the
issues raised by the decisions. Needless to say, we may wish
to amplify this analysis within a few weeks as our process of
evaluation continues.

As you know, at the request of the White House, a
legislative veto working group has been assembled within the
Administration to discuss the ramifications of the Supreme
Court decisions and to assist the Administration in responding
to developments in this area. This group consists of repre-
sentatives from OMB, the State Department, the Department of
Defense, the QOffices of Counsel to the President and Legislative
Affairs in the White House and the Civil Division and the
Offices of the Attorney General, Legal Counsel and Legislative
Affairs in the Department of Justice. For your further
information, I am enclosing herewith copies of two memoranda
which I have prepared for the Attorney General setting out
the matters discussed at the first two meetings of this
working group.

One of the Administration's first decisions subse-
quent to Chadha relative to legislative vetoes was to render
an opinion for the Qffice of the United States Trade Represen-
tative regarding the authority of the President to impose
import restrictions under § 203 of the Trade Act of 1974 with
respect to specialty steel products. I am enclosing herewith
a copy of the memorandum prepared by my Deputy, Ralph Tarr,
in connection with this matter. It provides some illumination
as to how we intend to approach these matters as they come up
in the future,



We believe that it is very important to take each
matter, to the extent permitted by the exigencies of the
circumstances, on a case-by-~case basis, thereby carefully
building up a storehouse of expertise and experience in
responding to specific problems. Our hope is that this
process will ensure that each decision is made thoughtfully
and in a manner which provides some precedent and guidance
for subsequent decisions. This process generally counsels
against any broad generic statements regarding how legislative
veto matters will be handled, but we can try to provide
general guidance whenever it is sought. I feel that if we
proceed cautiously we will hopefully avoid the pitfall of
making decisions with unintended consequences and will also
avoid unnecessarily inflaming those Members of Congress who
are already emotionally aroused by the Court's decisions and
who possess the potential to advocate broad and undoubtedly
counterproductive legislative "solutions."

We are also providing these materials in response
to Ed Meese's direct request this morning to Ed Schmults.

Please let me know if we can be of any further

assistance.

Theodore B. 0Olson
Assistant Attorney General
Qffice of Legal Counsel
Enclosure
cc: Attorney General

Deputy Attorney General

v Fred F. Fielding
Counsel to the President



U.S. Department of Justice

Office of Legal Counsel

Office of the Washington, D.C. 20530

Assistant Attorney General
JL 81833

MEMORANDUM TO THE ATTORNEY GENERAL

RE: ANALYSIS OF SUPREME COURT LEGISLATIVE VETO DECISIONS

This memorandum responds to your request for a
summary analysis of the recent Supreme Court decisions
regarding legislative vetoes and their potential impact on
existing statutes and other sources of presidential authority.
This analysis will necessarily be brief and somewhat over-
simplified.

1. 1Legislative Vetoes

Legislative vetoes are provisions pursuant to which
Congress, or a unit of Congress, is purportedly authorized to
adopt a resolution that will impose on the Executive Branch
(or the "independent"™ agencies) a specific requirement to
take or refrain from taking an action. A key characteristic
of all legislative veto provisions is that a resolution pur-
suant to such a provision is not presented to the President
for his approval or veto. Legislative vetoes authorize
procedures under which one or both Houses of Congress or a
Committee of either House may act (or, in some cases, by
failing to act) in a manner not fully consistent with the ‘
constitutionally ordained procedure for enacting laws in
order to overrule, reverse, revise, modify, suspend, prevent
or delay an action by some part of the Executive Branch or an
agency. The veto may purport to affect a purely Executive
decision such as the suspension of deportation of an alien or
the authorization of the sale of property or a guasi-legislative
decision such as a rulemaking by the Federal Trade Commission.

Legislative vetoes first surfaced approximately
fifty years ago, but in the past ten to fifteen years the
trickle has become a torrent. Every President since Hoover has
opposed legislative vetoes on either policy or constitutional
grounds or both, with the intensity of their opposition tending
to increase in direct proportion to the length of their
experience with them as Chief Executive.



2. Chédha, FERC and FTC - The Circuit Court Decisions,

These three cases collectively represent a relatively
complete range of types of legislative vetoes and the consti-
tutional issues which have been raised with respect to them.

Chadha involved an Attorney General's statutorily
authorized decision to suspend the deportion of an alien for
humanitarian reasons which was "vetoed" by a resolution passed
by one House of Congress. FERC and FTC involved rulemaking
decisions by "independent" regulatory commissions (bodies
whose decision makers have been legislatively placed beyond
the President's removal power and who, therefore, are not
accountable to the President). FERC, involved an incremental
pricing regulation (higher prices for business than for
consumers) for natural gas, seemingly required by statute,
but reversed by one House of Congress not long after the rule
was promulgated. FTC was a regulation requiring disclosure
of known defects at the time of used car sales which was
vetoed by a concurrent resolution of Congress (concurrent
resolutions, as distinguished from joint resolutions are not
presented to the President for his approval or veto).

The Attorney General's suspension of Mr, Chadha's
deportation was struck down by a unanimous 9th Circuit panel
in an opinion written by Judge Kennedy in December of 1980.
The Court reasoned that the veto provision violated the
constitutionally required separation of powers in that it
intruded on the Executive's authority to faithfully execute the
laws and the judicial power to determine cases or controversies
(in the sense that the congressional resolution responded to
a committee "finding" that Mr. Chadha did not meet the
statutory criteria for the relief accorded by the Attorney
General). To the extent that the action of the House of :
Representatives was viewed as legislative in nature rather e
than judicial or executive, the Court concluded that it failed
to comply with Article I, § 7 (Presentment Clauses) of the
Constitution which reguires that all legislative actions of
Congress be passed by both Houses of the congress and presented
to the President for his approval or veto.

FERC was a unanimous panel decision, of the D.C.
Circuit with an exhaustive 104 page opinion by Judge Wilkey.
The one house veto was held inconsistent with the Presentment
Clauses and the principle of bicameralism that all legislation
must be approved by both Houses of Congress. The Court also
found the veto to violate the separation of powers in that
the action purported to interfere both in the judicial and
executive spheres. The fact that FERC, was an "independent"
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agency not subject to presidential control did not diminish
the constitutional problem because an ilmportant purpose
behind the separation of powers principle was to prevent the
concentration of power in any one branch of government,
including, particularly, Congress.,

The concurrent resolution rejecting the FTC "used
car rule" was overturned by an en banc per curiam opinion of
the D.C. Circuit on the grounds of separation of powers and
failure to comply with the Presentment Clauses.

3. The Supreme Court Decisions

The Supreme Court decided Chadha on June 23, 1983,
The Chief Justice wrote the Court's opinion., Justice White
dissented on the merits, Justice Rehnquist dissented on the
grounds of severability (discussed infra). Justice Powell
found that the Congress had invaded judicial powers and
concurred in the Court's decision. Thus, only Justice White
actually rejected the analysis in the Chief Justice's opinion,

The Chief Justice rested his opinion on the requirement
of the Presentment Clauses that laws be made by enactment in
each House of Congress and the concurrence of the President
{or by a two-thirds vote of both Houses of Congress overriding
a presidential veto), The Court found these provisions to be
"integral parts of the constitutional design for the separation
of powers."

It is significant, perhaps more so in a larger
sense than presented in Chadha, that the Court expressly
found "beyond doubt" that "lawmaking was a power to be shared
by both Houses and the President" and declared that the
"Presentment Clauses serve the important purpose of assuring
that a 'national’' perspective is grafted on the legislative
process.,"

The Court also emphasized the bicameralism
requirement of Article I and its extreme importance to the
Framers.

The key to the Court's conclusion is that it found
that the "veto" of Mr. Chadha's deportation suspension was
legislative in nature because it had the "purpose and effect
of altering the legal rights, duties and relations of persons,
including . . . Executive Branch officials . . . outside the
legislative branch.” As such it "involves determinations of

-3



policy that Congress can implement in only one way; bicameral
passage followed by presentment to the President. Congress
must abide by its delegation of authority until that delegation
is legislatively altered or revoked."

The Court brushed aside claims that the legislative
veto mechanism was a "useful 'political invention'”, a
"convenient shortcut” or an "appealing” and "efficient”
"compromise" for the sharing of legislative power with the
Executive:

"The choices we discern as having
been made in the Constitutional Convention
impose burdens on governmental processes
that often seem clumsy, inefficient, even
unworkable, but those hard choices were
consciously made by men who had lived under
a form of government that permitted
arbitrary governmental acts to go unchecked.™

On July 6 the Supreme Court, in Process Gas summarily
affirmed the D.C. Circuit Court decisions in FERC and FTC. FTC
was a two House veto. Both FERC and the FTC are "independent"
requlatory commissions. A vigorous severability argument was
implicit in the FERC case and had been discussed at length in
the Circuit Court opinion. Both FERC and FTC involved "rule-
making* whereas Chadha involved a more purely administrative
action,

The aggregate effect of these three decisions is
that 12 circuit court judges in two separate circuits and six
Supreme Court Justices have found legislative vetoes
unconstitutional in one and two House manifestations for
"executive" and "rule-making" actions and with respect to
vetoes of Executive Branch and "independent®™ regulatory body
actions. Only one member of the judiciary in these three
cases, Justice White, disagreed on the constitutional issues.
There remains no reasonable room for argument that legislative
vetoes in any form or context heretofore contemplated are
constitutional. Justice Powell, in his concurring opinion in
- Chadha said that the decision will "apparently invalidate
every use of the legislative veto." Justice White in dissent,
declared that the decision "sounds the death knell for 200
other statutory provisions . . . ."
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4, Public and Legislative Branch Reaction

Journalists and commentators generally portrayed
these decisions as major and unmitigated "victories" for the
presidency. Commentators from the Congress did not disagree
regarding the Court's death knell for legislative vetoes, but
some commented that power heretofore so generously delegated
to the Executive and independent agencies would be sharply
narrowed and authority previously enjoyed by the President
would be withdrawn.

Some proposals in the House of Representatives to
reduce the power of the Consumer Product Safety Commission
(CPSC) have enjoyed some temporary popularity in the aftermath
of Chadha, but the Congress may soon find that political
figures on the conservative side of the political spectrum
have been seeking for years to find ways to rein in the broad
authority legislatively granted to agencies such as the CPSC.
Unless the Executive Branch provokes a confrontation with the
Legislature through ill considered and highly controversial
actions or statements, congressional reaction on a broad
gauge, i.e. to legislatively withdraw all delegated authority
to which a legislative veto is attached, is not likely to
develop widespread support.

5. Legislation and Presidential Authority Affected

Estimates have suggested that some 200 statutes
have some form of legislative vetoes attached to some form of
delegated power. A precise figure is difficult to develop
because some provisions have lapsed or have been repealed, some
provisions have been erroneously characterized as legislative
vetoes, and some provisions are simply buried in the statutes,
An Administration working group is preparing an inventory and
a reasonably comprehensive report should be available in one
or two weeks.

Some of the most significant and/or controversial
provisions are: :

1. War Powers Resolution, 50 U.S.C. § 1544 (removal
of armed forces engaged in foreign hostilities may be required
by concurrent resolution});

2. International Security Assistance and Arms
Control Act, 22 U.S.C. § 2776(b) (concurrent resolution may
halt certain proposed arms sales);
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3. National Emergencies Act, 50 U.S.C. § 1622
{(concurrent resolution may terminate declaration of national
emergency under International Emergency Economic Powers Act
[IEEPA - used in. Iran situation]);:

4. International Security Assistance Act of 1977,
22 U.S.C. § 2753(d)(2) (Supp III 1979) (concurrent resolution
disapproving defense equipment transfers);

5. Nuclear Non-Proliferation Act of 1978, 42 U.S.C.
§§ 2160(f), 2155(b), 2157(b), 2153(d) (Supp III 1979)
(disapproval by concurrent resolution of exports of nuclear
material and technology);

6. Congressional Budget and Impoundment Control
Act of 1974, 31 U.S.C, § 1403 (one House veto of spending
deferrals):

7. Trade Act provisions. Various provisions
regarding duties, quotas, waivers (concurrent disapproval
provisions);

8. Energy provisions, Various provisions granting
presidential emergency powers (one or two House disapproval
provisions);

9. Federal Election Campaign Act Amendments of
1979, 2 U.S.C. § 438{(d)(2) (Supp III 1979) (one House veto of
Federal Election Commission rules);

10. Various Reorganization Acts;

1l1. Federal Pay Comparability Act;

12, District of Columbia legislation;

13, Interior Department actions such as off-shore
leasing and wilderness designatiens.

6. Severability

Litigation will undoubtedly initially center on
whether the invalidity of legislative veto provisions causes
the power to which the veto provision is attached to be void
as well on the ground that the power is "inseverable" from
the veto. Members of Congress may claim that power which the
Executive seeks to exercise would never have been granted in
the absence of the veto potential. Private parties adversely
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affected by future and past administrative actions, even if
there was no action in Congress to veto it, will contend that
the action itself was void because the power was never validly
granted to the official or agency exercising it.

The severability issue must necessarily be examined
on a case-by-case basis because its resolution will depend on
the nature of the authority being exercised (whether inherently
presidential or delegated by Congress), whether a severability
clause is contained in the legislation (declaring that the
unconstitutionality of one provision will not serve to void
another ~-- which will generally result in a presumption of
severability), whether the statutory scheme and legislative
history demonstrates that Congress apparently intended to
have the authority stand even if the veto condition fell, and
whether the power can be exercised in a rational manner
independent of the Congressional veto provision.

The Supreme Court's Chadha decision and its affirmance
of FERC clearly suggest that the severability issue will generally
be resolved in a manner which preserves executive and agency
power, stripped of the offending veto provisions.

7. Retroactivity

Some litigation may arise over the validity of past
agency actions pursuant to authorities or power which are
arguably void because inseverably connected with legislative
vetoes. These issues will have to be evaluated as they
arise, but it is not likely that the courts will overturn
whole regulatory schemes or administrative actions which have
created vested rights.

8. Report and Wait Provisions

The Chadha decision stands for the proposition
generally that statutes which require actions to be reported
to Congress and remain in suspension for a certain period to
allow a legislative response will be upheld. However, unless
Congress acts through substantive legislation, most actions
will become effective at the end of the waiting period.

We expect to be able to provide additional guidance
on these and other issues in 10-14 days when we have proceeded
further on the inventory and analysis presently in progress.

dore 8 Qs

Theodore B. Olson
Assistant Attorney General
Office of Legal Counsel



U.S. Department of Justice

Office of Legal Counsel
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MEMCRANDUM TO THE ATTORNEY GENERAL

Re: Impact of and Conseguences of
the Chadha Decision

At vour request, the Office of Legal Counsel
initiated the formation of an ad hoc working group to
examine the United States Supreme Court decision in Immigration
and Naturalization Service v. Chadha and report to yonu, SO
that you mlgnt be able to report to the President, the likely
consequences of the Chadha decision and potential Administration
responses theretc. This 15 a preliminary regort on the
status of that project.

A meeting was convened at 11:00 a.m. on Monday,
June 27, 1983 at our offices. ' It was attended by representa-
tives of this Office, the Civil Divisicon, the Qffice of
Legislative Affairs in the Department of Justice, and one of
your special assistants, representatives of the Counsel to
the President and the QOffice of Legislative Affairs in the
White House, the General Counsel of the Office of Management
and Budget and an attorney in that office, the General Counsel
of the Department of Defense .and the Acting Legal Adviser of
the Department of State and another representative of the State
Department. The Department of Defense and the Department of
State were included because some of the most delicate and
controversial legislative veto provisions (war powers resolution,
arns sales, etc.) affect actions by those agencies. At the
meeting, we discussed various potential legal problems and
some of the likely legislative responses to the Supreme Court
decision. 1In general, we took the following steps and made
the following recommendations:

1. The Civil Division was to notify all United
States Attorneys and the General Counsels of all Executive
Branch and "independent® agencies that all litigation commenced
or anticipated regarding any legislative veto matter would be
promptly reported to and coordinated by the Civil Division.
That step has been accomplished. A copy of Mr. McGratn's
cable/memorandum is Attachment A,



2. The Office of Legal Counsel would send a
memorandum to all General Counsels in the Executive Branch and
the "independent® agencies asking for an immediate (COB July 1,
1983) inventory of all statutes known to or affecting each such
agency which contained a legislative veto provision., After
receipt of the information requested, the Office of Legal
Counsel will itemize the legislative veto statutes, eliminate
duplications and attempt to describe in a memorandum Lo you a
brief summary of each relevant statute and a brief discussien
of scme of the legal issues raised by each such statute. The
memorandum to agency Generil Counsel was sent on Tuesday,

June 28, 1983. A copy is Attacnhment B. We are already
receiving responses,

3. The Office of Management and Budget, through
its General Counsel, Micnael Horowitz, would take the steps
necessary to make sure that eacn agency is informed of the
necessity of bringing to the attention of OMB all anticipated
actions by any agency under any statutes whicn contailn a
legislative veto provision. In this way OMB will bhe able to
coordinate Administraticn activities (e,g. arms sales, budget
deferrals, etz,) wnhicnh miznt raise a legal »r policy issue
concerning a legislative vetd provision or «@olcnh Mmijnat suggest
the possizol Y. Af 30me 1cstile Legislative 3rancn resgonse.

I uncerstan AT thls 3tep has 2een taken and tnac OMB 18

Now COOrci g all sucn potencial actions and repcrting all
such matter © the CTounsel to the President and to this
Qffice. If any such acticn suggests the possitility of
litigacion, OMB will reporz diractly to the Civil Division cf
the Department of Justice as well,

4. The Office of Legal Counsel, as part of the
process described in Item 2, is examining all of the legislative
veto statutes of which we are aware in order to provide you
and the White House with some tentative and preliminary legal
analysis of each such statute and potential legal problems
relative thereto. We will then be in a positicon more
clearly to focus attention on specific areas of greatest
legal or policy concern. We ougnt to be able to provide you
witn a draft of this memorandum by July 8. Since 1t is
already in the preparation stage, we are, of course, in a
position to try to answer any guestions you might have regarding
speci1fic subjects in the meantime.

5. I believe that the consensus at the meeting was
that the Office of Legislative Affairs at the White House
should assume management responsibilities concerning the
Administration's relationships with and responses to Congress
concerning the Chadha decision and any legislative reactions
to it. 1Individual agencles might have parochial interests or
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concerns which, however legitimate, might be inconsistent
with the preferable response regarding the legislative veto
issue from the standpoint of the Administration as a whole,
This is an 3area where government-wide coordination is not
only appropriate, but highly necessary. We also generally
felr that Congress should be assured that this Administration
intends to ac:t prudently, responsibly and cautiously in the
wake of the Chacdha decision, that it intends no aggressive or
precipitious measudr=2s which would provoke any crisis or
cenfrontation with the legislature. We also felt we shoull
cemmunicate to Congress the Administration position that the
legislacive responses, if any, to the Chadha .decisicn ougnt
to be carefully thought out and well consiier=d and not
developea 2r adopted ~ith undue haste, There ares a large
numper of different types of legislative veto provisions
attacned to various tyges of Executive Branch actions (from
rule-making to specific Executive decisions). They relate to
matters ranging from powers jranted to agencies to innherent
prasidential power., No one resoonse, if any is justifieda,
would De sultapble to such a larje comzination of situaticns
and w~we teel tnat Congrass snould e encouraged to proceed
deliberately and neec with unnecessary haste. Mr, Filelding
Nas tcmmunlZatsd Znat sentiment to Messrs, Meese, Baxker and
Duzerstein In 3 memorandum lated June. 29, 1983, a copy of
wn.cn {s Atracnment C,

we intencded to have another meeting this weex Dut
determined that pecause Congress is now in recess anc will
not return until July 10th that we ocught to postgone cur next
meeting to July 7, 1983 at 11:00 a.m.. We should have more
information at that time and there did not appear to be any
specific urgency wnich would reguire gathering such a large
number oOf people tocgether before that time,

Theodore B. Olson
. Assistant Attorney General
Office of Legal Counsel

cc: Edward C. Schmults
Deputy Attorney General

Fred F. Fielding
Counsel to the President
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s ‘ ' U.S. Department of Justice

\§: L . Civil Division
Orrice af the Assistant Attorney (enerat Wasmneron, D.C. 20250

June 28, 1983

TO: ALD UNITED STATES ATTORNEYS
ALL GENERAL CQUNSELS3
N
FROM: J. Paul McGzainJ;,_;l
Assisztant At=ar: Téneral

Civil Diviszioa j R
{

SUBJECT: Cases Raising "Legislative Vets" Issues

Ca Juns 23, 1932, the Sc.rreme Court issued a troadly worged
decision 1ia IN3S v, Chadhi, No. 80~-1832, striking down the
legqislacive veto device as unczonstitutional.  We exsDect that
tnere will now Ce many <ases ralsing Juestions concerning the
stacus of the numercus laws centaiaing legislative vero
prcvisions. It is essent:ial tnat the Sovernment's litigation
position regarding these Juestions be coordinated. Therefcre, I
reguest that you notify the Civil Division as soon as possisle of
any vending cases %that involve ‘eg*slat‘ve veto issues, and in
trhe future 1f such igssues are raised in any case. These issues

will normally take the form of guestions of severapcility of
legislative veto provisions and of the retroactzive effect of the
decision in Chadha. However, they may take other forms as well
and snould be orouant to the Civil Division's attention. The
persons to contact at the Civil Division are either Mark Rutzick
(Federal Programs, 633-331S) or Douglas Letter (Appellate Statff,
633-3427)., Thank you in advance for your cooperation.

Y lef}// “ Attachmenﬁ A
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For your convenlence, we have attached a form for you to
use in maxiny this regort. We would agpreciate rec=21i1ving
your report Dy c.a9.2. July 1, 1933 and would ask that you
ensure delivery by messenger to my oCffice, room 5214 at Main
Justice. If your starf neeqas adaitional advize, they should
contact Ms. Bar2iara Price of this Office at 633-2040. Thanx
you very mucnh for your couvgerition.

¢cc: Fred F. Fielaing
Counsel to tne Prz2sidentc

Micrnael J. Horcwitnz
Czunsel =D the 2irscoto
3
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U.S. Department of Justice

Office of Legal Counsel

Office of the Washington, D.C. 20530
Assistant Attorney General

JL 888

MEMORANDUM TO THE ATTORNEY GENERAL

Re: Legislative Veto Working Group

The second meeting of the legislative veto working
group took place on Thursday, July 7, 1983 from 11:00 a.m. to
12:00 p.m. The same offices represented at the first meeting
were represented at this meeting. We discussed the following
subjects and came to the following conclusions and/or
racommendations:

o

. Pending or Anticilpatad Litigation.

(a) The FERC and FTC decisions (wnich, because
of the Supreme Court's capction, willi hereinafter collectively
ve referred to as Process Gas Consumers Group v, Consumers
Enerzy Council of America {[Process 3as)), were announced by the
Supreme Court on July 6. The gecisions of the District ot
Columbia Circuit Court were in each case summarily atffirmed.
Justice White dissented. The decision relative to the FERC
veto '1s particularly significant because the gquestion of
severability had been raised in the Circult Court and, nctwith-
standing a relatively strong case to be made agalnst severabllity,
the Circuit Court had decided that thne uncconstitutional
legislative veto provision was severable from FERC's substantive
autherity.

The Process Gas decisions were significant also
because, while Chadha involved a one~House veto, the FTC veto
was a two-House veto. Both cases involved "independent"
agencles rather tnan Executive Branch agencies. Thus, potential
arguments regarding the remaining vitality of legislative
vetoes in a two-House context (overcoming the bicameralism
argument), or involving "independent"” agencies (where the
"interrference with presidential power® argument is weaker)
are no longer viable. Process Gas therefore makes it very
clear (although Chadha left very little room to argue) that
2ll legislative vetoes are unconstitutional,

Justice White, who dissented from the two decisions,
was particularly disturbed about the decisions as they relate
to independent agencies. In this regard, he quoted his

earlier comments in Buckley v. Vvaleo, 424 U.S. 1, 284-85 &
n.30 {1976). In Process Gas he stated further:




Congress, with the President's

consent, characteristically empowers
the agencies to issue regulations.,
These regulations have the force of law
without the President's concurrence;
nor can he veto them if he disagrees
with the law that they make. The
President's authority to control
independent agency law-making, which

on a day-to-day basis is non-existent,
could not be affected by the existence
or exercise of the legislative veto.

To invalidate the device, which allows
Congress to maintain some control over
the law-making process, merely guarantees
that the independent agencies, once
created, for all practical purposes are
a fourth branch of the government not
subject to the direct control of either
Congress or the executive branch. I
cannot believe that the Constitution
commands such a result.

0Of course, the Constitution does not command the
result wnicn bothers Justice White the most.  Congress need
not create "independent" agencies, and it may be the time for
the three Branches of government to reconsider whether the
"independent" agency concept 1is either wise or constitutionally
defensible.

(b) The Federal Pay Comparability Act of 1970,
Litigation is pending, under the supervision of the Civil
Division, regarding the Federal Pay Comparability Act of 1970.
This Act involves recommendations for pay raises for federal
employees to make theilr pay "comparable" to private sector
wages, The President's pay agent, as well as the Adviscry
Committee on Federal Pay, make recommendations to the President,
The President may accept the recommendations or submit an
alternative plan to Congress adopting a different percentage
pay increase. Congress has a legislative veto over the
alternative plan. The litigants have taken the position with
respect to back pay that the President's power to alter the
pay agent's recommendation is not severable from the legislative
veto-and, consequently, that existing wages must be revised
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upward to reflect the recommendation of the pay agents, rather
than the lower wage increases contained in alternative plans
submitted by two different Presidents. An answer to the
complaint is not due until September, but because under the
usual timetable the pay agent's and Advisory Committee's
recommendations are submitted and the President's decision is
made by the first of September, the plaintiffs may seek
provisional injunctive relief prior to the deadline to answer,
which would might require earlier official Administration
action in the case.

The pay comparability case is complicated because
the Fourth Circuit previously found, with respect to a similar
legislative veto provision in a similar federal pay statute,
and at the urging of the Department of Justice, that there
was no severability, McCorkle v. U.S., 559 F. 24 1258 (4th
Cir. 1977). The Department's position in that case was
advanced in order to avoid the court's reaching the issue of
the constitutionality of the legislative veto mechanism. The
Department will presumably be taking the opposite position on
severability in this case. Estimates of OPM are that 20-30
npillion dollars may be at stake.

{(c) EEOC Litigation.

Private litigants are contending that the EEOC lacks certain
entorcement authority because the power which was transferred
from the Labor Department to it by an executive order
occurred pursuant to reorganization statute which contained a
legislative veto provision. - The litigants contend that the
legislative veto provision was not severable from the President's
reorganization authority and that, therefore, the authority
of the President to delegate power to the EEOC is invalid.
Accordingly, they argue, the decisions of the EEQC which are
at issue in the case are invalid. EEOC is representing
itself in this case but 1s accepting advice and assistance
from the Civil Division.

(d) Another immigration case similar to Chadha
is pending which apparently presents no peculiar problems.

(e} On July 5, 1983, Exxon Corp. filed a motion
for reconsideration and relief from a $1.6 billion judgment of
June 7, 1983 against it for gasoline overcharges. United States
v. Exxon Corp., Civ. No. 78-1035 (D.D.C.). Exxon's motion 1is
bpased on 1ts argument that the statutes under which the judgment
was obtained fall in their entirety based on the alleged in-
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severability of the legislative veto devices in those statutes.
Exxon's motion does not discuss nor cite to the FERC decision
on severability, discussed above, a decision probably decisive
of the severability issue against Exxon's position.

2. Administration actions and decisionsS pursuant
to statutes which contain legislative veto provisions.

(a) Specialty Steel Decision. The President's
decision on July 5, 1983 establishing gquotas and duties on
specialty steel imports reguired us to advise the President
(through advice to the Office of the United States Trade
Representative) that presidential power to enforce the contem-
plated restrictions on imported steel products was severable
from a legislative veto provision. The discussion of this
issue was memorialized in a memorandum prepared by Deputy
Assistant Attorney General Ralph Tarr. The 0Office of Legal
Counsel also reviewed and approved as to any legislative veto
concerns the transmittal letters to Congress advising it
of the decision as required by statute. The office is
currently reviewing the President's proclamation in the office's
usual role,

(b} Arms Sales.

Noncontroversial arms sales are being reported to the Congress,
pursuant to 22 J,.8.C. § 2776{(b), after coordination with and
notification to the 0Office of Legal Counsel of the Department
of Justice, the Office of General Counsel to the Office of
Management and Budget, and the 0Office of the Counsel to the
President. The more controversial sales are being examined
more closely, but will probably also be sent forward.

(c) Budget Deferrals Under the Impoundment
Control Act of 1974,

Noncontroversial deferrals were being held by OMB to permit
consultation and coordination with OLC and White House Counsel;
we were informed today by OMB that a deferral message was in fact
transmitted to Congress today, the first since Chadha was de-
cided, due to an adminisrative error. The more controversial
items are being studied to determine whether the deferrals

are of such a nature that they ought to be forwarded also.

(dY CAFE Standards.

This misleading acronym relates to fuel efficiency standards
for cars sold in the United States and the fact that several

major automobile manufacturers are liable for substantial
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fines because aggregate automoblle sales are averaging

higher fleet miles per gallon than required by statute, due

to increased sales of larger automobiles, The Secretary of
Transportation apparently has the power to modify the statutory
standards by rule, which rule is subject to a legislative

veto provision,

The gquestion of the Secretary's power under this
statute is extremely important because millions of dollars of
potential fines or penalties are apparently involved. The
industry itself is split on whether presidential relief
should be granted (General Motors is exposed to substantial
penalties, whereas Chrysler is within or much closer to the
requirements and thereby exposed to a lesser or no liability).
OLC is looking into the scope of presidential power and the
severability question.

{e) The Jackson-Vanik Amendment

The President sent a message to Congress on June 3,
1933 renewing "most favored nation" trade status for the People's
Republic of China, Rumania and Hungary. The statute which
authorizes this extension has a legislative veto provision,
and the President's decision is presently being considered by
the House Ways and Means Committee, Rep. Crane of Illinois
has introduced a veto measure,.

(£) Atomic Energy Act.

Pursuant to § 129 of the Atomic Energy Act, a waiver of
restrictions on the sale of nuclear reactor components to
India has been, or will be, sent to the Hill pursuant to a

60 day (continuous session) concurrent resolution legislative
veto provision, The State Department feels that the
legislative veto provision is severable and that the Adminis-
tration will probably go forward with this transaction because
of promises Secretary Schultz has made to India.

(ii) Under § 123 of the Atcmic Energy Act, certain nuclear
components are contemplated for sale to Sweden and Norway.

Again, there 1is a 60-day (continuous session) concurrent resolution
legislative veto provision. It is contemplated that notification
of the Administration's intended action will be sent to the

Hill. These transations do not promise to be particularly

controversial because of the two nations involved,

3. Analyvsis of Legislative Veto Decision and Expected
Reaction to it, '




(a) The OLC study is ongoing. OLC is making an in-
ventory of existing legislative veto statutes and examining
potential legal issues. Completion of the inventory of statutes
awaits final responses from agencies. A target for completion
of a preliminary inventory and analysis will be set as
July 15, 1983,

(b) The Congressional Research Service nhas released
a summary and preliminary analysis of Chadha. It contains some
previously prepared inventories of statutes and some comments
on the Supreme Court's decision. The analysis states that the
"substantive ruling was not unexpected [but] the reacn of the
Court's rationale came as a surprise to many." The author de-
clares that the court's analysis "apparently invalidates all
legislative vetoes irrespective of their form or subject.”

4. Contemplated Testimony.

The following hearings have been scheduled and are now
presently pending:

(a) July 1l4. Testimony by the State Department
expert before the Trade Subcommittee of the House Ways and Means
Committee relative to the Jackson=Vanik Amendment and the
President's decision of June 3 to renew "most favored nation”
trade status for Hungary, Rumania and the People's Republic of
China.

(b) July 18. Testimony before Senator Grassley's
Subcommittee on Administrative Practice of the Senate Judiciary
Committee. Senator Grassley expects to receive testimony
from counsel to the House and Senate, the American Bar Association
and certain academicians, He will accept testimony from an
Administration witness, but will not require 1it.

(c) July 19. Testimony has been requested
from the Department of Justice (either the Attorney General or
the Deputy Attorney General) before the Administrative Law
Subcommittee of the House Judiciary Committee (Congressman
Sam Hall).

(d) July 20, Testimony is requested from the
Department of Justice and the State Department before the
House Foreign Affairs Committee.

The persons attending the working group meeting
generally felt that the Administration should try to avoid
testimony regarding legislative veto before the August recess,

- -



but that if testimony cannot be avoided, the testimony should
be as narrow as possible and provided at a reasonably low
level. In other words, the general sentiment at the meeting
was that we should provide as little headline potential to
these hearings as possible. The Legislative Affairs people
from the White House, the Department of Justice and the
Department of State were to try to implement the foregoing
objective.

I have subsequently been advised by the Office of
Legislative Affairs of the Department of Justice that it is
not considered possible to avoid testimony on July 19th before
Congressman Hall and that the Attorney General or the Deputy
Attorney General (but probably the Attorney General) will be
the witness. The same is true for the hearing on the 20th
by representatives of State and Justice.

Theodore B. 0Olson
Assistant Attorney General
Office of Legal Counsel

cc: Edward C. Schmults
Deputy Attorney General

Fred F. Fielding
Counsel to the President
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1/ Irn Chacha, the Supreme Court struck down the one-ncuse legisla=-
tive vers pSrevision in section 244(c¢c)(2) of the Immigration and
Naturalizac:on Act, 8 U.S.C. § 12854(¢)(2) on the yrouncs that it
viclatea the constitutional requirement of Sicamerallsm ang
Fresentment to the Presicent, as ser ferth in Aret. I, 8 7, cl. 2
& J. Under the Droad analysis ot this decisicn, the two-house
legislative veto provision in § 203(c)(l) or the Trade Act clearly
violates the constitutional requirement of presentment to the
Pres.dent, ana theretcre, in our view, is unconstitutional.
Because one clause of § 203 is unconstitutional, the continued
autnority of the Presicent to take action uncer § 203 1s also
brougnt 1nto question, depencing upon wnether the legislative veto
provisicn in § 203(c)(1l) 1s severapie frcm the remainder of § 203,
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have askea us to examine the validity of the remaining parts ot

§ 203, Fer the reasons set forth below, we conclude that the
legislative vero provisicn in § 203(c)(l) is severaple trom the

rest of that seczion and thus tnhat there 1s no c¢onstitutlicnal .
imgediment to the Prasident taking action uncer § 203,
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Secticn 203 is the latest in a series Of provislans passe!
by €ongress attemprlng S0 amallicrate the 2rfect On Jomestic
industry of mutual raritf recucticns negotiatead Dy the Zresident
wlth [oreign ccuntries. Since 1924, se= Puo. L, NNeo.o 3ln, 48
star. 943 (193+), Ccrngress has periodically sranteg hne Praslivnt
Lemy=rary 3autiQrity 20 SAL2r 1Nt hrads agreeMents With otndr
countries for 3 mutuil regucertion in impcort resrictions, aAng Lo
amend the taritf scnecules of thne fYpnlten States Lo ICnilrn o
SuCn agreements3. Bed3use 3UCN recucIicns can yCse a1 Serlous
tnreat to Jdcmestic inaustry, Con3zress nas also jiven tn2
Prasident autnority 1ln several sr these acts, Deqginning first
wiCn tha 1931 Trace A¢r2ements IXLension Aact of 1951, toD ilmgose
LemCorary  1moorT restriltians In orfer to Lrotect 3 1Cmestil
IATUItTY IMMeal2tEly thIrestenac Ty Tarlil DedulTLIinS negTriatea
S Ife P2resilant Lnl~Sr The 0. See 2D, L. S, 80T, &mZodtan,
TL, T4 flw3l., Uncer tae terms L tne L4351 Act, fne Presilent .
CCULT 2rasr rellsl Sn Tthe ZasLs o SL aAn Lnvestifat.ion Sy Ltne United
Stages Tzariilo Jommission l3TsEr nameg tne Internaticnal Traze
Commissicn)y 3nC a recomrencacicn Ty the Commissictn Inat e ;rant
imgors reiles. A 1232 Act, Pucz. L. No. 33=-mch, 8 2, T2 start.

673 (19%23), wnicn exte2ncec tne Presigent’s autnority to enter
1nto trace agrezements, hcowever, £irst acce2 a legisiative veto
provision permirzing Congress, ©n the vote Jf twe ITnirss or the
memoers Of eacn House, to cverrizZe the Presicenct's decision with
resgyect TO 1mpcrt rellef and tneralfy acscpt thne re.liel reccmmencec
by the Unitesc States Taritf Commission. See Pud. L. 83-od6, § 6,
72 Stat. 673, 677 (1958)., Ccngress passec a new statute in 1962

granting the ?President authority to enter intc trace agreements

fcr anotner % years, with an escape clause supject toc a legislative
verd prIvision reguiring a maority vote of two Houses. See Pub.
L. 87-724, §s 301, 302, 351, 352, 76 stat. 883-386, £99-3UL (1l962).

The current statute, the Trade Act of 1974, ccntinues this
seneril rfuncti:onal scheme, although, unlike the prior statutes,
1t does not conditicn relierf on i1ncreasea competiltion due to
tar:ff reducticns, but merely on increased imports. Uncer s 201
ot this Act, 19 U.S.C. § 2251, various parties -- the President,
two selectea committees of Congress, the Special Representative

Raadl ac” M
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tor Traae Negotiations, or representatives of industry =-- can
regquest the International Trace Commission (the Commission) to
examine "wnether [a part:icular] article is being imgortec into
the United States in such increased 4uantities 3s to be a suod-
stantial cause of serious injury, Or the thre2at therect, to the
dcmestic incustry producing an article like or direczly compet-
itive with the imporred article.” The Ccmmission must then,
within s5ix months, undertake an invest:ijaticon and susmit a regtrs
oL 1ts tincings to thne Presicent.  Should rche Cocmmission conclale
tnat Imgortatlicn of the article prasents sucn a “sS=ricus injury
or threat thereo?,™ 1t must 3et torta tn lts regcort the arcunt
QUTl=S ANG/DC I1mLart restrictions 1t believes 1s necessary, 4o
prevent such lnjury. 2/
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< s of the Commissicn. In any case where tre
President dec to impese Import reliet, the statute places a
gquantitacive ricn 3n the level of duries anc Juctas that can
be orcerea, ana the lengtn ot time ©f Such restrictions. See
§ 203(d), 19 U.S.C. § 2253(a). Wwhere the President cdoes not
aqcpt the reccommengations of the Commission, hcwever -- either
because he decices to Jrant no rellef Or to jrant relief dirterent
trcm tnat recommencdea Dy the Commissicn -- Congress may within
90 cays, Pby.a ccncurrent resolution acdopted by a majlarity of both
Houses, 1invaliicate the Presicent's action and agopt in i1ts place
the relief recommenced £y the Ccommission. See § 203(cj(l), 19
U,3.C, § 2253(<c)(l). Wwhen Congress exercises sucn power, the
President must, within 30 days ot the adoption of such resolution,
prcclaim the import resc*xctlons recommenaed Dy the Ccmmission,
See § 203(c)(2), 19 U.S5.C. § 2253(c)(2).
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2/ Alternatively, in such a situation the Commission may, if it
wishes, recommend only adjustment asslstance fcr the domestic
inqustry. See 1Y U.S5.C. § 2251(d)(1)(B). Sucn a recommendation,
however, only authorizes the President to direct expeditious
consiceration of domestic adjustment assistance, not to impose
import reliet. The President® 8 action is also not subject to a
legislative veto. See 19 U.S.C. § 2253(c)(1l).
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1I. severability

Whether the President continues to have autheority to impase -
imcort relief under § 203 in the absence of the leglistiative
vero 1n § 203(c){l) depends ugon wnetner § 203{(c) (i) 1is severanle
trom the rest of § 203. The severapility of an unccnstitucional
provisicn from the rest Of the statute prasents a guesticn 7C
legislarcive tntenc: worla Congr=2ss have wizned Lhe remainner Ot
thne Statudte tO Continue 1n eftect haad Lt recognized that the
provision was ungonstiturlonal ana theretore tnat Lt coulld nat

have prcogerly been incluced in the staturte? Sea Dorcony v, K sae,
26+ .3, 2zn, 290 (1Y<Z4. "Uniess it 1s ev-;:‘: tnat the Legiilacure
would not have enacted LhOSe grCovViSLIonsS wnich aAre ~ithin 1t sQwe
incdepengent ot tnat «wnlcn is not,™ tne invalid portion should te
sevared, anl tne rem all‘ﬂg STatutory authorlty contirued. INs v,
Crhamtra, sli, cp. ar i0, guot:i:ng Chamclin Zeriping Jc, v, Corp~rasicn
Comm'n., 280 U.s. 2lu, 224 {1932}, In chne Sresent Case, the
lnvallIlty ©of whe lejisiative vers frovisicn would nave Crssentad
Con;ress wizn essent:ially two cpticns. First, Congress coull nave
ceclieC “C autnorize the ?Prasilent to Conuinue Lo exerlise nis
AUTNISCOLITY Jnder y Sve{al oand <cUiia) 10 Thoe AZsenc2  TI o wne tnreas
CI 34 .Ley,l3.3n17e ver:o, 1N SuUCh A S3se, wne et Ln oy «d3osinlg
WIULD CZe 3everacie IrTm tne rasc 2L otne statute.  sSeccnag, Con3ress
CoULl nRave ra2risec tC o autacrize tne Presicent or the lommlission
L2 2XercfisSe any autnority in the 3osence I Lng leyglsiatilve vercs,
In trnac case, =he wets would De lnseverasle trom 3i. 2L § 205 as
well as 2UZ, anc no i1mgors relilief could De jrantec.

In He:e*minlng which aczion Congress weould have taken, we
are strongly alcec Sy the gotenti tally cdispositive presence 22 a
severauﬁkzcy clause in tre Trace Act ©of 1974, wnicn grcovicdes that
"{i1if any provisicn of this Act . . . shall be neld invalid, the

valicity of the remainder of this Act . . « shall nct be atZected
therecy.” See § 605, 19 U.S5.C. & 2101 note, hxs clause, whign

Is virzually identical to the clause in the Immigracicn and
National:ity Act reviewed by the court in Chacdha, i1s, as tne Court
in Chacna concluced, "unampiguous and gives rise tC a presumption
that Congress dicd not intena the validity ©of the Act as a wnhole, or
Of any par: ot the Act, to depend on wnether the veto clause . . .
was 1nvalild. . « » Congress could not have more plainly authorized
the presumption that the DJrovision tor a4 « « « Vetd . . . 1s
severacle. . . ." INS v. Chacha, slip op. at 1ll.

The Chacha cpinion also icdentifiead yet another characteristic
present in tne Trage AcCt that creates a presumpticn orf Severapility.
"A provision 1s further presumea severable 1t wnhat remains after
severance '13 rfully operative as a law.'"®™ Slip op. at 13, gquoting

—4-



Corvoration Comm'n., 286 U.5. at 234
203(c)Y(1l) of the Trace

Champlin Retining Co.

V.

(Lv3l). 37 It trne legislative veto 1n 3
ct is excised from the rest ot the ACt, the activitiess orf the
International Trace Commission in recommenging reliet and or the
President in orcering or denylny relxer can continue uncer th
current stitutory tramewark. Congra2ss may ov rn the qecisions
or the Presicent anag, it 1t wishes, implement th2 recommendzaticns
or the Ccmmissicn, but only, as 1in the case or tne deportaticn
decisiens In Chaara, slip 2¢ 14 n. 8, througn passaye
statute enacting cnose rece. incto law.
tact that the sctatute is " the atcsence
anl Tontalns a severacliity C nersrore, the Presicen
pr=sumel tO have the autnhority uncer § 2U3 to Jrant impor:
unless the legislactive history ot tnis provision rebuts the
cresunp n that Ccngress would have wisnhea him L0 exercise
pcwer ss' apility to excroise the ve
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wcorxers which are seriously injurecd or threatened wlth sericus
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In treating the operazility of a statute,

afrer excision of

uncenstilitutional provision frem it,

as creating a

"presumpticn®

severapility, the Court went beynnd its decisicn in Charmci:in,
which a "presumption” was identifiea only with the existence
or a severatility clause in the statucte berore it. Similarly,
Buckley v. Vaieo, 424 U.3. at 108-99, the Supreme Court dealt
With a statute that did not contaln a severaplility clause and

in
in

fcund an unconstituticnal provision in that statute to be severable

by relying on the fact that the statutory scheme was fully Eunc~
tional; the Court did not, however, use the word "fresumption® in
Buckley,
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injury by increased imports.” S. Rep. No. 93-1298, 93rd Cong.,
2d Sess. 3 (1974); H.R. Rep. No. 93-571, 93d Cong., lst Sess. 8
{1973). To achleve these oClectives, the Act, among otner things,
reliaxes the stanaard regquired tor a finacing by the {cmmissicn
thar imgortatica of goods threatens domestic Ladustry, therecy
making Lt easlecr Lo impose impoTt restrictiens than under earl
acts. See H.R. Rep. No. 93-371, 93d Cong., lst Sess. 8 (1973).
Altnougn tne leqgislative veto provision apgears to have been
lnt=ngea generally as a device for proviglnyg 5I223T2T protectlicon
for acmestlc Llnaustry Dy Testralnalnj the power OL Che Pr2silent
to lgnore the T2C0C0mmendatlons ot the Commissicn, Se2 5. Fep. NO.
93-12958, 93r2 Ccny., 20 sess. 27 (19733, stroixlng 0Wn the

lel

[{

1)

Presicent’s pgower ro Jrant relier woula procvice even less preo-
tection for industry., Thus, if Jlven the choice TZetween ccntinul
the Presicent's autnority to impose import restriCtions Or denyLln
any reliet, 1t ls ZToCable tnar Conyress wnoulc have opted Lo
assurs at least scme —ellet tor dcmestic Lncustry.

The ear.y history of the escage clause, morecver, reveails
tnart Conygress was previously willing to give tTne ¢P?resildent aunihcre
o 1MDCSe LEPCYT TestIifTions on0of sSuZlect Lo Ln2 verc.. AS li3cus
ATove, Wnen [Cngress 2riglnacly ITanted fne PraesiZent 3utnorioy
17 L¥%L 20 Zrovide ICWMeSTII 1nGuUSIIY &1Tn LmUsrT o raliiler srom
fTreilgn CCmMCeTLTINT, 1t Qlg not inciuce 3 leslsiative wertT pra-
V15130 in tnat Act. See Py. L. ¥S-=c6, T2 Stzz. 6873 (i¥Il..
Frzm that peinc unt:il 1233, wnen the first legislacive ver
FTOoV1SICn was 3cceg, Congress permitteg tne ©resi1lent to 2xerllse
authority uJuncer crocecure wnicn wculid rfe iCent.cal to the
procedures fclicwee if the legisiative vetc were severar.le.
Althougn a legislative vetc prcvlislion was cenzalined in succeeding
t-ace acts passec [n 1962 ang 1974, trhis earlier histcory 1nclcace
that Cocngress was willing to grant tne Presigent autncrity tc
Testrict 1lmports to protect a Jdomestll lnagustry even «hen 1t

believed that it could subject his decisicons to the verc.

In addition, it is important to recognize that when Congress
first suzjecred Presidential trade restrictions to a legisliative
veto i1 1953, it expressed 1ts intent N0t to TrestIiCt 1mproperly
the Presicent's powers, noting that "the President must ccocntinue
to have discretion 1in escape clause cases because thei1r etrects
on forei13n relations and otnher aspects of the naticnal iatevest
may ocutwelgh the benerit tc a particular i1ncustry.” H.R. Rep.
No. 1761, 85th Cong., 2d sess, 1l (19%8). Two thi-ds of botn
Houses were needec to override the Presicdent's determination
unger the 1958 Act because, according to the House report, "it is
reasonaple and just to require a two-thirds majority ot each
House to Teverse an action or the Presicent 13 a rtileld which is
SO 1ntimately relatea to the conduct Of roreign Telations of the
United States ana wnere acticn by the Congress without immeciate
participation of the President during the course of such action
is involved."™ H.R. Rep. No. 1761, 85 Cong., 2d Sess. 12 (1958).

A
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Congress also believed that a two thirds vote of both Hcuses of
Congress was analogous to Congress repassing a billl after a
Presidential veto, suggesting, in its view, that the provision
woula De held constitutional. Id. at 13. Thus, Congress recognizec
that the Presicent shculd have authority to taxe action in this
area. In light ot the tact that the President's authority to
proclaim import relief under § 203 is, as we discussed above,
limitea Ly statute as to the level of the restrictions and time
or thelr imgcsition, it is procaple that Congr=2ss would have
wilshed the fresicent continue to exerclse authorlty in this area.
Finally, in practice, the legislative veto has not played an
1mLortint rcie in tne sSperacion or § <03, Since the legislativ
vero provision was rirst aacptedg in 1993, anc continued in the
1952 and 1v75 Trace acts, Ccngress has never, accoraolng to the
Utrice or tne "niteq states Trice Representitive, exarcrsea A
legisiative veto oL a PreSLCenc*al Lrnclamation restricting
lroccrTs 1n tnis area, hus, It Congress hac been rfaceg with the
guesticn in Y74, wnen tne _resent act was <4rafted, oL whetnher ©
cermit no imgport reliet to fe jrantec 2r to continue the current

0w O e

']

]

vy

System wlthcout ="he vetg is mcst liketiy they woulz have ccntinued
Y

L4
o2 ogr2sent SySLeM WITNCUD Thne vJers. Thac g Tne 3ygtem That

nas, Ln LractiCe, exisTel 3ince LY=a.

In summary, tne leqislative histeory of § 203  frovicdes
ari:irmative =2v.gence trnat Congress wculd nave w~ilsne: Lne President
to Jfontinue Lo 2xercise n1s autncrity ln the atsence Of tne

legisiative vetd provision. More importantly, we nave tound nc
legislative history whicnh 1s sufficlent to recut the presuagtion
that Congress intenced the Presicent to c¢onzinue to have such
authority.

B. Severanilitv of § 203 from the Remainder of the Act

Even thcugn it is reasonably clear that Ccongress would have
intended import relief to continue in the absence of a legislative
vero, 1t remalins for us to consider one leglsiative cpticn not
discussed apove. It might be argued that, 1n the absence of the
vero, Congress would have wishea the Commission's recommencations
to have Ddincing effect without participation of the President.
Uncer this 1interpretation, the veto in § 203(c){l) would bpe
inseveranle from the rest of § 203, which authorizes the President
to take action, but severable from the statutory authority 1n § <Ul
sSupporting the activities of the Commission. Moreover, accercding
to this argument, the "recommencations” of the Commission woulgd
apparently become mandatory and self-executing. Although repre-—
sentatives ot domestlc i1ncustry may press this interpretation, we
£ind it impersuasive.

First, thls argument is inconsistent with the approach set
forth by the Supreme Court for determining the effect on a
statute of a finding that one of its clauses is unconstitutional.

-T-
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In order to find that the Commission's actions are mandatory in
this case, § 201 would need to be completely rewritten. This
sectlon currently directs the Commission only to make "reccm-
mengarions,” not to take sucstantive action,  Unader the case law,
however, whun one section in a statute is held unconstitutional,
the Court merely seeks to determine whetner "the leyislature

wculd not have enacted those provisions which are within its

power, incepencently of those which are not,” INE v, Chacha,

slip op. at 10, quoting Chamelin Rerining Co. v. Corgeoration
Comm'n., 286 U.sS, at 234, nCt €O 4uess W&hat OoUher type O sStacurtory
Sscneme Jongress mlght have estiaplisned 1n its place had it xnawn
the provisiocn was uncenstituticnal. No ccurt, in our view,

wculc nave autnority tc rewrite the statute 1n thls manner cased
on 1ts speculation as to wnit type ot alternative scheme Congre2ss

mignt nhave creacad.

Even 1z we were Qo attemct to maxke such a gredication, more-
over, lnvesting the Commissicn wlth such powers would compietetry
transzsrm it IrSm an acviscry body 1ntd an agency executinyg th
law. Since 1ts 1ilncegticn, the £ommlssion has acteqg meraiy 3as an

agvisory cocmmittee in This precess, leaving ali 1ncegencent
JEeECLELCNS KT Te ndde Iy the Fresicanct, r.oin oTnecry, Zy JonIrass
COAr2ugn 3 leglsSiative vJetl. - AS ~& 2l3Cusi3ec 3Iove, wnen CIingress
first agcec 3 leglsiative vets in 19SSy, 1t rearfirmea tnhe .mscrtance
Cf Pres.zZenti:al alscrecicn in this area, eoserving that "tne
Pre2siCent must cont:inue to have discreticn ln 2scace ¢lause fases
Deciuse the.r e2tfacts ©n ISrelgn relaticns and Jtner ascects ot

the nazicnai interest may Sutwelgn the Zenerit to a particular
incustry.® H.R. Rep. Nc. 176l, 85th Cong., 2¢ Sess. 1l (1953}

Y

{empnasis addec). There 1Is no compelling inc:cat:cn that Congress
wculd have wisned such an organizacicn to be free to amend the
tarifl scnedules of the Uniteg 3States, with sericus foreign

poiicy implications, indepencent of any contrzl by either the
Presicent or Congress. Thus, in our view, lnvalicaticn of the
legislative veto would clearly not authcrize amencment of § 201

to make the Commission's reccmmendations mandatory.

¥

/,

-

III. Conclusicn

For the toregoing reasons, we conclude that while the two-
House disagproval mecnanism set torth in § 203{(c) of the Trade
Act talls as an unconstituticnal legislative veto provision under
the Chacha analysls, the provisicn 1s severaple from the remaincer
ot § dUs. Thererore, the President still has authority unaer
§ JU3 or the Trage Act to conslder the International Trade Com-
mission's recommendations and jrant import relietr or decide not

-8 -



In either case, the President must also

to grant such reliet.
still notify Congress of his decision under the terms of § 203(b).

if it disagrees with the President's decision,
alter that decision by legislative actien in the manner prescribed
2 ana 3 of the Constitution,

Congress can then,

by Art. I, Sec. 7, cl.

Ralgh W, Tarr
Actling Assistant Attorney Generail
Otfice ot Legal Counsel

cc:  Freg Fielcing
Ccunsei to the President

-
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SHE OWHITE HGOUSE

WASHINGTON

July 11, 1983

FOR: RICHARD A. HAUSER
FROM: PETER J. RUSTHOVEN
SUBJECT: Memoranda from Ed Harper's

Office re: Legislative Vetos

As you requested, I have prepared for your review and signature
the attached memorandum for Edwin Harper, with copy to Wendell
Gunn, responding to their inguiry about the effect of the
Supreme Court's decision in INS., v. Chadha on the legislative
veto provision of section 203 of the Trade Act of 1974, 19
U.S5.C. § 2253. This memorandum reiterates the advice on this
issue we have received from OLC (now in writing), as previously
stated in our comment memorandum on the specialty steel
decision.

As you may also be aware, Harper has asked all his Assistant
OPD Directors to compile lists of statutes with legislative
veto provisions involving their respective areas of substantive
responsibility, via a memorandum (also attached) that was
copied to Mr. Fielding and in turn forwarded to John Roberts
and myself. John and I think it would be prudent to advise
Harper that the Department of Justice has responsibility for
conducting the overall survey of the effect of the Chadha
decision on legislative veto provisions. Accordingly, the
attached memorandum also advises Harper that he should forward
the results of the OPD survey to you, and that our office will
then coordinate with Justice.

Attachments

cc: Fred F. Fielding
John G. Roberts, Jre g



THE WHITE HOUSE

WASHINGTON

July 11, 1983

MEMORANDUM FOR EDWIN L. HARPER
ASSISTANT TO THE PRESIDENT
FOR POLICY DEVELOPMENT

FROM: RICHARD A. HAUSER
DEPUTY COUNSEL TO THE PRESIDENT

SUBJECT: Legislative Veto Provisions

This will respond to the gquestion noted on Wendell Gunn's June
23 memorandum for you about the impact of the Supreme Court's
decision in INS. v. Chadha on the legislative veto provision
of section 203 of the Trade Act of 1974, 19 U.8.C. § 2253,
with specific reference to the recent specialty steel case.

Prior to the President®s decision in that case, we were
advised by the Office of Legal Counsel at the Department of
Justice that it had reviewed this issue, and believed that the
Chadha decision invalidated this legislative veto provision.
OLC was also of the view, however, that the President retained
his statutory authority to review United States International
Trade Commission recommendations, and that he should continue
to report to the Congress his decisions with respect to such
recommendations. Our office reiterated this OLC advice in our
comment memorandum on the specialty steel case.

With respect to your more general memorandum to Assistant
Directors of the Office of Policy Development, asking them to
compile lists of statutes with legislative veto provisions
involving their respective areas of substantive responsibility,
you should know that the Department of Justice has been
assigned the responsibility of conducting an overall survey of
legislative veto provisions that may have been affected by the
Supreme Court's decision. Accordingly, when the results of
the OPD survey are in, you should forward them to me. I will
then see to it that the information is submitted to appropriate
Justice officials.

Let me know if you have any questions; thank you.

cc: Wendell W. Gunn
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THE WHITE HOUSE

T0: /ﬁﬂ

WASHINGTON

FROM: Richard A. Hauser
Deputy Counsel to the President

FYl:
COMMENT:
AGTION: pd

THE WHITE HOUSE
WASHINGTON

TO: ? . ;}C dg«\ vl

FROM:

WENDELL GUNN
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THE WHITE HOUSE

WASHINGTON
June 23, 1983
!

o
/)( §

MEMORANDUM FOR: EDW{;ji. HARPER RTINS
FROM: WENDELL W. GUNN | coo
SUBJECT:

From time to time when the Administration is

+ there is concern that denial of reliet by the FPresident
will be overridden by the Congress. - Specifically, the concern is
that Congress would pass a concurrent resolution pursuant to
Section 203 of the Trade Act, 19 U.S5.C. Section 2253,

Yesterda

_ V'Which deny e President this veto power, are
unconstitutional. The Court held that the particular
unconstitutional legislative veto provision before it was
severable, allowing the rest of the statute to remain in force.

Very interesting.

cc: Craig Fuller
Mike Smith | s ny :
Lionel Olmer 4 IS ;;%& a2~
Roger Porter sy R RVAN o
Eric Garfinkel N



THE WHITE HOUSE

WASHINGTON

June 30, 19R3

MEMORANDUM FOR ASSISTANT DIRECTO
FROM: EDWIN L. HARPE

SUBJECT: Impact of Court's Legislative Veto Decision

Attached is a copy of the article from Newsweek magazine of
July 14th discussing the background of the Court's decision
overturning the legislative veto.

Would you please identify the significant applications of the
legislative veto concept in your area of responsibility and
comment on whether it is likely and/or desireable that the
President's new-found freedom from the threat of legislative veto
he exercised,

cc: Fdwin Meese TII
Fred Fielding

Attachment



MEMORANDUM

THE WHITE HOUSL

WASHINGTON

July 25, 1983

MEMORANDUM FOR FRED F. FIELDING
FROM: JOHEN G. ROBERTS -
SUBJECT: Proposed Bulletin on Actions

Pursuant to Statutes Containing
Legislative Veto Provisions

Richard Darman has asked for our views on the
above-referenced proposed OMB bulletin to all executive
departments and establishments by Wednesday, July 27. The
stated purpose of the bulletin is to coordinate actions with
respect to invalidated legislative vetoes and avoid
unnecessary confrontation with Congress. The bulletin
mandates OMB clearance of any action taken under a statute
with a legislative veto provision, and provides a copy of
the Justice Department list of such statutes. Paragraph 8
of the proposed bulletin, which I regard as critical,
emphasizes that its purpose is not to impede agency action
under statutes with invalid legislative vetoes but simply to
coordinate such action. There is a danger that the
executive branch might snatch defeat from the jaws of
victory in this area by being too reluctant to take action
under statutes with legislative vetoes. Paragraph 8 guards
against that danger.

I have no objection to the proposed bulletin.

Attachment



THE WHITE HOUSE

WEEHIMNGEGTON

July 25, 1983

MEMORANDUM FOR RICHARD G. DARMAN
ASEISTANT TO THE PRESIDENT

FROM: FRED F. FIELDING Crig. 2l
COUNSEL TO THE PRESIDENT

SUBJECT: Proposed Bulletin on Actions
Pursuant to Statutes Containing
Legislative Veto Provisions

Counsel's Office has reviewed the above-referenced proposed
bulletin and finds no objection to it from a legal
perspective,

FFF:JGR:aw 7/25/83

cc:  FFFielding
JGRoberts
Subij.
Chron



THE WHITE HOUSE

WASHINGTON

July 25, 1983

MEMORANDUM FOR RICHARD G. DARMAN
ASSISTANT TO THE PRESIDENT

FROM: FRED F. FIELDING
COUNSEL TO THE PRESIDENT

SUBJECT: Proposed Bulletin on Actions
Pursuant to Statutes Containing
Legislative Veto Provisions

Counsel's Office has reviewed the above-referenced proposed
bulletin and finds no objection to it from a legal
perspective.

FFF:JGR:aw 7/25/83

cc: FFFielding
JGRoberts
Subj.
Chron
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CORRESPONDENCE TRACKING WORKSHEET
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Document No.

WHITE HOUSE STAFFING MEMORANDUM

DATE: July 22 ACTION/CONCURRENCE/COMMENT DUE By:  Wednesday, JULY

SUBJECT: PROPOSED BULLETIN ON. ACTIONS PURSUANT TO STATUTES CONTAINI
LEGISLATIVE VETO PROVISIONS

ACTION FYI ACTIOR
VICE PRESIDENT O O HARPER \ v
MEESE O \9/ HERRINGTON O
BAKER O fs;/ JENKINS 0
DEAVER o O McMANUS O
STOCKMAN o O MURPHY 0
CLARK g/ O ROGERS 0
DARMAN 0P % ROLLINS 0
DUBERSTEIN v O VERSTANDIG a
FELDSTEIN O O  VYHITTLESEY o
FIELDING— %" O  BRADY/SPEAKES O
FULLER O O =
GERGEN o O O

REMARKS: ] )

Please provide any comments/edits by Wednesday, July 27th.

RESPONSE:

Richard G. Darman
Assistant to the Preside;

Card ™ TN



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

BULLETIN NO. 83-

TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS

SUBJECT: Proposed Actions Pursuant to Statutes Containing
Legislative Veto Provisions

1. Background. The recent decision by the Supreme Court in INS
v. Chadha, broadly declaring legislative vetoes to be -
unconstitutional, requires careful review and coordination of
agency actions that will hereafter be taken under statutes that
still contain such veto provisions. This will be necessary in
order to avoid unnecessary confrontation with the Legislative
branch; to assure consideration of the precedential impact of
individual actions on the Executive branch as a whole; and to
allow the Executive and Legislative branches to accommodate to
the Court”s decision in a constructive manner.

2. Definition. The term "proposed agency action" shall include
the taking of any act, the submission of any notice to the
Congress of a proposed action, the submission of a notice to the
Federal Register of any proposal for action, or the submission of
formal notice required by law or traditionally given to the
general public or any defined segment thereof, whichever occurs
first.

3. Action Requirements. Where proposed agency actions are
subject to legislative veto provisions still set forth in
statutory law, the following procedures are to be observed before
those actions are implemented:

O Notices of proposed regulatory actions will continue to be
submitted to the OMB O%flce of Information and Regulatory
Affairs, pursuant to Executive Order 12291 or the
Paperwor k Reduction Act; however, proposed regqulatory
actions governed by currently enacted legislative vetoes
should be expressly identified as such by the agencies.

O Notices of proposed appropriations-related actions should
be delivered to the appropriate OMB budget division;
however, those actions that are routine in nature {(e.g.,
the annual submission to the Congress of operating plans)
should not be included if prior agreement has been reached
with the appropriate OMB budget division to exclude them.




o Notices of other proposed agency actions should be
delivered to the personal attention of James M. Frey,
Assistant Director, Legislative Reference, Room 7202 New
Executive Office Building: however, in order to avoid
unnecessary reporting, these notices should be sent only
in the case of proposed actions that are likely to be of a
controversial character,

o All Congressional testimony dealing with legislative veto
matters, whether of an oversight or legislative character,
should be submitted for clearance to the OMB Legislative
Reference Division; the procedures of OMB Circular A-19
should be deemed applicable to all such testimony whether
expressly applicable by its terms or not,

4. Clearance Reguirements. Clearance procedures concerning
regulations are established by Executive Order 12291; in all
other cases, an agency is not to proceed with the proposed action
without affirmative OMB clearance.

5. ©Procedural Requirements. The following procedures shall
apply to the submissions of proposed agency actions (other than
proposed testimony) required under paragraph 3:

a. Notice of proposed agency actions should be given to OMB
as early as possible, and in any event at least five
working days prior to planned agency submission of the
proposed action to the Congress. Early notice is
required in order to assure adequate time for OMB review.

b. When providing notice, the agency should submit to OMB
the actual documents that it proposes to send to the
Congress, the Federal Register or the general public or
any defined segment thereof.

c. Where the proposed agency action is likely to be of a
controversial character, the agency also should submit to
OMB a concise statement setting forth all pertinent facts
regarding the controversial aspects of the proposed
action,

d. The Director of OMB may define generic categories of
proposed agency actions that are likely to be of a
controversial character and for which imdividual
submissions are to be made for all proposed actions.



6. Statutes. A list of statutes that contain legislative veto
provisions 1is attached. This list, prepared by the Department of
Justice, is intended to be exhaustive, but agencies should report
to James M. Frey any currently enacted legislative vetoes not set
forth in the attachment. In this regard, it should be noted that
the Department of Justice has advised that under the Chadha
decision, statutes purporting to empower Congressional committees
to waive waiting periods under report-and-wait provisions are
unconstitutional.

7. General Provisions. The coordination of these actions by OMB
is not intended to supersede or to alter any other review
procedures that may be currently applicable to proposed agency
actions, including consultations or reports regarding legislative
vetoes regquested by the Department of Justice.

8. Although these requirements reflect the Administration”s
determination to avoid unnecessary controversy in connecticn with
proposed agency actions, each agency should clearly understand
that these procedures are not to be used as a justification for
failing to proceed with discretionary action that the agency
believes appropriate to carry out its statutory responsibilities
and Administration policies. The procedures of this Bulletin,
calling for the exercise of coordinated judgment with regard to
potentially controversial actions, are to be understood as
facilitating, not impeding, the exercise of appropriate policy
discretion by each agency.

9. Because the issues raised by the Chadha decision are of
historic importance, your personal attention is requested to
assure compliance by your agency with the provisions of this
memorandum. ‘

10. Sunset Date. This bulletin will remain in effect until
September 30, 1984 unless superseded or rescinded.

David A. Stockman
Director



I. FOREIGN AFFAIRS AND NATIONAL SECURITY

A-

War and National Defense

War Powers Resolution, Pub. L. No. 93-148
HIRQ Ja ReSQ 683’l PUb. L‘ NO- 94_110
National Emergencies Act, Pub., L. No. 94-412

International Emergency Economic Powers Act,
Pub. L. No, 95-223

Neutrality Act of 1939, 54 Stat. 4

Arms Control and Disarmament Act of 1961,
Pub. L. No. 87-297

International Assistance and Arms Export

Control

Foreign Assistance Act of 1961, Pub. L.
No. 87-195

Export Administration Act, amended by Depart-
ment of Defense Appropriation Authorization
Act, 1975, Pub. L. No. 93-365

Internationai Development and Food:-Assistance
Act of 1975, Pub. L. No. 94-161

International Security Assistance and Arms
Control Act of 1976, Pub. L. No. 94-329

International Security Assistance Act of 1977,
Pub. L. No. 95-92

International Development and Security
Cooperation Act of 1980, Pub. L. No.
96~-533

International Security and Development
Cooperation Act of 1981, Pub. L. No.
97-113



Department of Defense

Defense Reorganization Act of 1958, Pub.
L. No. B5-599

Department of Defense Appropriation Author-
ization Act, 1974, Pub. L. No. 93-155

Department of Defense Authorization Act,
1982, Pub. L. No. 97-86

Department of Defense Authorization Act,

Military Construction Codification Act,
Pub. L. No. 97-214

pDefense Production Act of 1950, Pub. L.

Defense Production Act Amendments, 1970,
Pub, L. No. 91-379

Energy Security Act, Defense Production Act
Amendments of 1980, Pub. L. No. 96-294

Rubber-Producing Facilit;es Disposal Act,
Pub. L. No. 83-205

Disposal of Surplus Vessels and Other Naval
Property, Pub. L. No. 79-649

Long-Range Proving Ground for Guided Missiles,
1949, Pub. L. No. 81-60

Armed Forces Personnel

Department of Defense Authorization Act, 1981,
Pub. L. No. 96-342

Universal Military Training and Service
Amendments of 1951, Pub. L. No. 82=-51

Veterans Health Progfam Extension and Improve-
ment Act of 1979, Pub. L. No. 96-151
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I7. IMMIGRATION AND NATIONALITY

Immigration and Nationality Act of 1952,
Pub., L. No. 82-414

Immigration and Nationality Act Amendments,
Pub. L. No. 85-316

ITI. BUDGET

Congressicnal Budget and Impoundment Control
Act of 1974, Pub. L. No. 93-344

IV.  INTERNATIONAL TRADE

Trade Expansion Act of 1962, Pub. L. No.
87-794 °

Trade Act of 1974, Pub, L. No. 93-618

Export-Import Bank Amendments of 1974,
Pub. L. No. 93-646

Export Administration Act of 1973 ("EAA"),
Pub- L- NO. 96-72

V. ENERGY

Trans-alaska Pipeline Authorization Act,
Pub. L. No. 93-153

Federal Nonnuclear Energy Research and
Development Act of 1974, Pub. L. No.
93-577

Energy Policy and Conservation Act, Pub. L.

Naval Petroleum Reserves Production Act of
1976, Pub. L."No. 94-258

Department of Energy Act of 1978 -- Civilian
Applications, Pub. L. No. 95-238
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Outer Continental Shelf Lands Act Amendments
of 1978, Pub. L. No. 95-372

Natural Gas Policy Act of 1978, Pub. L.
No. 95-621

Energy Security Act, United States Synthetic
Fuels Corporation Act of 1980, Pub. L.
No. 96-294

Energy Research and Development Administration
Authorization Act, Pub. L. No. 94-187

Department of Energy National Security and
Military Applications of Nuclear Energy
Authorization Act of 1980, Pub, L.

No. 96-164

Department of Energy National Security and
Military Applications of Nuclear Energy
Authorization Act of 1981, Pub. L.

No. 96=540

Department of Energy National Security and
Military Applications of Nuclear Energy
Authorization Act of 1982, Pub. L.

No. 97-90

Vi. ATOMIC ENERGY AND NUCLEAR MATERIALS

Atomic Energy Act of 1954, Pub. L. No.
83-703, as amended

Atomic Energy Act Amendment of 1957, Pub. L.
No. 85~-79, as amended

Atomic Energy Act Amendments of 1964, Pub. L.
No. 88-489

Atomic Energy Act Amendments of 1974, Pub. L.
No. 93-377

Nuclear Non-Proliferation act of 1978, Pub. L.
No. 95=242
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Nuclear Regulatory Commission Authorization,
Pub. L. No. 97-415

Nuclear Waste Policy Act of 1982, Pub., L.
No. 97-425

VII. FEDERAL PAY AND EMPLOYMENT

Federal Pay Comparability Act of 1970, Pub. L.
No. 91-656

Postal Revenue and Federal Salary Act of 1967,
Pub. L. No. 90-2054

Civil Service Reform Act of 1978, Pub. L.
No. 95-454

Central Intelligence Agency Retirement Act
of 1964 for Certain Employees, Pub. L.
No. 88-~643

International Development and Food Assistance
Act of 1978, Pub. L. No. 95-424

VIIT. ~LAND AND NATURAL RESOURCES

Water Resources Development Act of 1974,
Pub., L. No. 93-251

Federal Land Peolicy and Management Act of 1976,
Pub. L. No. 94~57¢9

Marine Protection,; Research, and Sanctuaries
Act Amendments, 1980, Pub. L. No. 96-332

National Parks and Recreational Act of 1978,

Forest and Rangeland Renewable Resources
Planning Act of 1974, Pub., L. No. 93~378

Act to Expedite the Rehabilitation of Federal
Reclamation Projects, Pub. L. No. 81=451

Act to Facilitate the Construction of Drainage
Works, Etc., Pub. L. No. B84-575



IX.

X.

Amendment to Watershed Protection and Flood
Prevention Act, Pub. L. No. 87-639

Imperial Dam Project Modifications -- Colorado
River Basin Salinity Control Act, Pub. L.

Conveyance of Submerged Lands to Guam, Virgin
Islands, and American Samoa, Pub. L.
93-435

Olympic National Park =-- Authority to Accept
Land, Pub. L. No. 94-578

Alaska National Interest Lands Conservation
Act, Title IX, Implementation of Alaska
Native Claims Settlement Act and Alaska
Statehood Act, Pub. L. No. 96~487

INDIAN AFFAIRS .

Indian Claims Judgment Funds Act, 1973,
Pub. L. No. 93-134, as amended

Menominee Restoration Act, Pub, L. No.
93-197

Restoration of Indian Tribes of Unclaimed
Payments, 1961, Pub. L. No. B87-283

Government-Owned Utilities Used for Bureau of
Indian Affairs, 1961, Pub. L. No. 87-279

act of July 1, 1932, Pub. L. No. 72-240,
as amended

Education Amendments of 1978, Pub. L. No.
95-561

TRANSPORTATION

Regional Rail Reorganization Act of 1973,
Pub. L. No. 93-236
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Education Amendments of 1974, Pub.‘L. No.
93-380:

Education Amendments of 1978, Pub. L. No.
95-561

Education Amendments of 1980, Pub. L. No.
96-374

Student Financial Assistance Technical
Amendments Act of 1983, Pub. L. No.
97-301

Federal Election Campaign Act Amendments,
Pub, L. No. 93-443

Federal Election Campaign Act Amendments of
1979, Pub. L. No. 96-187

Federal Rules of Evidence, Pub. L. No.
93-595 .

Airline Deregulation Act of 1978, Pub. L. No.
95-504

Federal Trade Commission Improvements Act of
¢}
Multiemployer Pension Plan Amendments Act of
1980, Pub. L. No. 96-364

0
Farm Credit Act Amendments of 3}980, Pub. L.
No. 95-592

Comprehensive Environmental Response,
Compensation and Liability Act of 1980
Pub. L. No. 96-510

National Historic Preservation Act Amendments
of 1980, Pub, L. No., 96-515

Coastal Zone Management Improvement Act of
1980, Pub. L. No. 96-464
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Federal Insecticide, Fungicide and Rodenticide
Extension Act, 1980, Pub. L. No. 86-539

Motor Vehicle and Schoolbus Safety Amendments
Of 1974[ PUb- Ln NO- 93-492 :

Presidential Recordings and Materials
Preservation Act, Pub. L. No. 93-526

Amendment to Social Security Act Child Support
Provisions, Pub. L. No. 94-88

Omnibus Budget Reconciliation Act of 1981,
Consumer Product Safety Amendments of
1981, Pub. L., No. 97-35

Emergency Interim Consumer Product Safety
Standard Act of 1978, Pub. L. No. 95-319

Omnibus Budget Reconciliation Act of 1981,
Rail Passenger Service Act, Pub. L. No.
97-35

Omnibus Budget Reconciliation Act of 1981,
Amendment to Highway Safety Programs,
Pub, L. No. 97-25%

International Navigational Rules Act of 1977,
Pub. L. No. 95-75

Social Security Amendments of 1977, Pub. L.
No., 95-216

Housing and Community Development Amendments
of 1978, Pub. L. No. 95-557

XIV. APPROPRIATIONS ACTS

Energy and Water Development Appropriations
ACt, 1982[ PUb- Lc NO- 97-88

Appropriations ~- Department of the Interior --
Fiscal Year 1982, Pub. L. No. 97-100
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Department of Interior and Related’Agencies
Appropriations Act, 1983, Pub. L. No.
97-394

Department of Housing and Urban Development --
Independent Agencies Appropriations Act,
1982, National Aeronautics and Space
Administration Research and Development
Appropriation, Pub. L. No. 97-101

Department of Housing and Urban Development --
Independent Agencies Appropriations Act,
1983, National Aeronautics and Space
Administration Research and Development
Appropriation, National Science Foundation
Research and Related Activities Appropria-
tion, Pub. L. No. 97-272

Departmenﬁ of Housing and Urban Development --
Independent Agencies Appropriations Act,
1983, Pub. L. No. 97-272

Department of Housing and Urban Development =--
Independent Agencies Appropriations Act,
1984, National Aeronautics and Space
Administration Appropriation, Pub. L.

No. 98-45 .

Department of Transportation and Related
Agencies Appropriations Act, 1983, Pub. L.
No. 97-369 '

Foreign Assistance and Related Programs
Appropriations Act, 1982, Pub. L. No.
97-121

District of Columbia Appropriations Act, 1983,
Pub. L. No. 97-378

Joint Resolution Making Continuing Appropria-
tions for the Fiscal Year 1982, Pub. L.
No. 97-92 .

Supplemental Appropriations Act, 1982, Pub. L.
No. 97-257

Further Continuing Appropriations Act, 1983,
Pub. L. No. 97-377



XV. MISCELLANEQUS

Full Employment and Balanced Growth Act of
1978, Pub. L. No. 95-523

Omnibus Budget Reconciliation Act of 1981,
Post Secondary Student Assistance Amend-
ments of 1981, Pub. L. No. 97-35

National Aeronautics and Space Administration
Authorization Act, 1983, Pub, L. No.
897~324

National Aeronautics and Space Administration
Authorization Act, 1984, Pub. L. No.
98~

Enactment of Title 44, United States Code,
"Public Printing and Documents," 1968,
Pub. L. No. 90-620

United States Information and Educational-
Exchange Act of 1948, Pub., L. No. 80-402
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