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September 30,

MEMORANDUM FOR JOHN ROBERTS
FROM: STEVEN ABRAMS

SUBJECT: Constitutionality of D.C. Self-
Government Act under Chadha

You have requested my views on whether the
pistrict of Columbia Self-Government Act of 1973
("D.C. Act"), P.L. 93-198, remains constitutional
following the Supreme Court's decision in I.N.S.
v. Chadha.

chadha struck down the one-house veto contained
in sec. 244(c) (2) of the Immigration and Naturalization
Act. The question here is whether because a comparable
legislative veto provision in the D.C. Act, at title
VI, sec. 602, codified in D.C. Code sec. 1-233,
is now also unconstitutional, the entire Act would
fall. Specifically, the question presented is whether
the legislative veto provision in the D.C. Act is
severable from the remainder of the Act without
affecting the constitutionality of the Act as a ﬂy”

whole. ,

v
Constitutionality of the Veto in the D.C. Act y fféz
This memorandum assumes that the legislative yajﬁwj
veto provision in the D.C. Act is in fact unconstitutional.

The scope of the Court's decision in Chadha is

unguestionably broad. By refusing to decide the

case on narrow grounds, the Court made no effort




to distinguish the legislative quﬁ by the manner
in which it is exercised or the subject matter it
covers. Accord_ingly, in his concurring opinion,
Justice Powell remarked: "The Court's decision

. . apparently will invalidate every use of the
legislative veto," at 1, and similarly, in dissent
Justice White observed that Chadha "sounds the death
knell for nearly 200 other statutory provisions
in which Congress has reserved a legislative veto,”
Bissent at 1.

As to subject matter, it would make no difference
that in the case of the D.C. Act, Congress is exercising
a veto over local governmental, as opposed to administrative,
decision-making. This is because the Court in Chadha
invalidated the veto as an illegitimate short-circuiting
of the prescribed lawmaking process of bicameral
consideration and presentment to the President.

So long as éither of the steps are bypassed, which
they are in the D.C. Act veto, the provision is
presumably unconstitutional under Chadha.

Severability of the Veto from Rest of D.C. Act

Assuming the legislative veto in the D.C. Act
is unconstitutional, the key is whether Congress
would have enacted the measure anyway. To determine
if the veto provision is severable, according to
Chadha, one must embark on an "elusive inguiry,"

at 11, involving an examination of the following




gquestions:
1. Does the Act contain a severability provision?
2. Would Congress have granted the authority
without the veto provision?
3. Is the law that remains after the veto
is excised "fully operative astlaw”?
1. Severability Provision
The existence of a severability provision "creates
a presumption” that a legislative veto could be
removed without damaging the entire act.‘ﬁ&he status
of severability in the D.C. Act is ambiguous. The
Senate version contained a severability clause.
See Senate Rpt. at 13. But the clause was deleted
in conference without explanation.
Nonetheless, #» D.C. Code sec. 1-118.,-#@ reads:
If any provisions or section of this measure
or the application thereof, shall in any
circumstances be held invalid, such invalidity
shall not affect the validity of the remainder
of the provisions or applications.
While it is plain that this was not a part of the

D.C. Act as passed, it is less certain how sec.

.1—118 would affect the Act as a chapter in the D:CC
Code, since in this form it becomes a "provision
or section of the measure" to which the D.C. Code's
severability provision applies.

Fortunately, the existence of a severability
clause is not dispositive. Congressional intent

has been held to be of overriding importance. See




Rehnquist dissent at 1-2, citing Carter and Jackson
cases.

2. Congressional Intent to Grant Authority

The legislative history reveals that Congress
would not have granted the District self~-governing
powers without sufficient checks on the District's
authority pursuant to Congress' obligations under
Art. I, sec. 8, cl. 17 of the Constitution. The
House Report, for example, stated:

The delegation of home rule to the residents
of the District is given with the express
reservation that the Congress may, at any time,
revoke or modify the delegation in whole or
in part . . . . Congress, under the terms of
this bill, retains full residual and ultimate
legislative jurisdiction over the District
in conformity with the constitutional mandate.

House Rept. at 15.

Moreover, while Congress desired to relieve
itself of the burden of legislating on essentially
local matters for the District, it did so without
relinquishing its authority over the District's
affairs. Thus, the House Report listed as one of
the bill's purposes:

(T)o relieve the Congress of the burden of

legislating on essentially local matters,

but to provide a mechanism to prevent any

excesses in the exercise of local governmental

authority with respect to the Federal interest.
House Rept. at 2. Senator Mathias, the ranking

Republican on the Senate District of Columbia Committee,

similarly stated during floor debate:

For those who might be concerned that the
constitutional power of the Congress over the




affairs of the District is lessened, let

me point out that under the terms of this

bill, the Congress retains full residual,

ultimate, and exclusive jurisdiction

of the District.

I had hoped that the final product would

go further toward relieving the Congress

of some of the burdens of having to pass

on every detail of the District's affairs.

(But this is an important first step.)

119 Cong. Rec. 42452 (Dec, 19, 1973). These remarks
are in contrast to the situation in Chadha, where
while Congress was likewise attempting to rid itself
of responsibility for "irritating" private immigration
bills, the majority opinion found that Congress
would not have "continued to subject itself to the
onerous burden of private relief bills." Chadha
at 13.

potential

One of the mechanisms to check/local overreaching
inithe D.C. Act was the legislative veto. The Senate
D.C. Committee stated:

It is your committee's view that this (legislative)

veto of Council actions will ensure to the

Congress the continued ultimate control of

the affairs of the District while relieving

it of some of the burdens of having to pass

every piece of legislation itself.

Senate Rept. at 6.

Although the legislative history cannot be
conclusive, it appears that without the veto provision,
passage of the bill would not have been assured.

On this point, Representative Diggs, who managed

the House bill and chaired the conference committee,

scat




revealingly stated:

(0O)n congressional veto, the Senate was very
strong (in conference) . . . . I learned for
the first time the real reason the Senate

has been able to pass home rule in the past
SO expeditiously is because it was just felt
in the other body that as long as there is

a veto apparatus . . . then they were inclined
to be generous about it (granting D.C. home
rule powers). So the veto was retained in

the bill despite some misgivings about it

from the self-determination purists among

us in this body and beyond.

119 Cong. Rec. - 42036 (Dec. 17, 1973). This statement
was confirmed to some degree by several Members

who rose to support the bill and emphasized in their
remarks the legislative vetobprovisions. See, e.g.,
119 Cong. Rec. 33613 (Oct. 9, 1973) tremarks of
Representative Cleveland); Id. at 33362-63 (remarks
of Representative Natcher).

3. Fully Operative as Law

According to Chadha, "(a) provision is further
presumed severable if what remains after severance
is fully operative as a law . . . and workable ad-
ministrative machinery." Chadha at 13.

Arguably, the D.C. Act could still adhere to
Congress' purpose of retaining ultimate authority,
while delegating some measure of home rule. There
are other controls contained in the Act which serve
to check the District's power--e.gq., congressional

retention of appropriations power and control over

specific entities, such as the zoo. Further, there

r




is the broad statement reserving the right of Congress
to legislate on any District matter at any time.

The narrow provisions, however, only apply to par-
ticular circumstances, and the general statement,
which would purportedly cover all other eventualities,
is so broad that congressional control would be
meaningless without the veto power.

Conclusion

There may be a question as to whether the D.C.
Act is a "workable administrative mechanism" without
the legislative veto provision. However, it would
appear in any event not to be workable to the full
extent envisioned by Congress when it passed the
D.C. Act. More importantly, there is evidence
that the body never would have passed the bill without
the wveto provision included.

Assuming, though, that the law can stand wighout
the veto provision, Congress would have to discharge
its oversight duty via its normal (and cumbersome)
legislative process, reverting the concept of self-

government back to square one.
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Union Calendar No. 239

98t CONGRESS H R
18T SESSION 393 2
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[Report No. 98-393]

To amend the District of Columbia Self-Government and Governmental
Reorganization Act, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

SEPTEMBER 20, 1983

Mr. FAUNTROY introduced the following bill; which was referred to the
Committee on the District of Columbia

SEPTEMBER 28, 1983

Reported with amendments, committed to the Committee of the Whole House on
the State of the Union, and ordered to be printed

[Omit the part struck through and insert the part printed in italic]

A BILL

To amend the District of Columbia Self-Government and

Governmental Reorganization Act, and for other purposes.

1 Be it enacted by the Senate a/ndv House of Representa-
tives of the United States of America in Congress assembled,
That (a) section 303(b) of the District of Columbia Self-Gov-

ernment and Governmental Reorganization Act is amended

St R~ W D

to read as follows:
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“(b) An amendment to the charter ratified by the regis-
tered qualified electors shall take effect upon the expiration of
the thirty-five-calendar-day period (excluding Saturdays,
Sundays, holidays, and days on which either House of Con-
gress is‘not in session) following the date such amendment
was submitted to the Congress, or upon the date prescribed
by such amendment, whichever is later, unless, during such
thirty-five-day period, there has been enacted into law a joint
resolution, in accordance with the procedures specified in sec-
tion 604 of this Act, disapproving such amendment. In any
case In which any such joint resolution disapproving such an
amendment has, within such thirty-five-day period, passed
both Houses of Congress and has been transmitted to the
President, such resolution, upon becoming law subsequent to
the ex.piration of such thirty-five-day period, shall be deemed
to have repealed such amendment, as of the date such resolu-
tion becomes law.”.

(b)) The seeond sentenee of seetion 412{a) of such Aet
is amended to read as follows: “Exeept as provided in the

(2) Tho last sentence of seetion 412(a) of sueh Aeb is
smended to read as follows: “Reselutions shall be used (1) to
Counetl of & speecial or temperary eharacter; and (2) to ap-
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prove or disapprove; when speeifieally sutherized by aet; pre-
pesed aetions designed to implement an aet of the Couneil’~

e} (b) The second sentence of section 602(c)1) of such
Act is amended to read as follows: “Except as provided in
paragraph (2), such act shall take effect upon the expiration
of the 30-calendar-day period (excluding Saturdays, Sundays,
and holidays, and any day on which neither House is in ses-
sion because of an adjournment sine die, a recess of more
than 3 days, or an adjournment of more than 3 days) begin-
ning on the day such act is transmitted by the Chairman to
the Speaker of the House of Representatives and the Presi-
dent of the Senate, or upon the date prescribed by such act,
whichever is later, unless, during such 30-day period, there
has been enacted into law a joint resolution disapproving
such act. In any case in which any such joint resolution dis-
approving such an act has, within such 80-day period, passed
both Houses of Congress and has been transmitted to the
President, such resolution, upon becoming law subsequent to
the expiration of such 80-day period, shall be deemed to have

repealed such act, as of the date such resolution becomes

2

law.”.

{d) (c) The third sentence of section 602(c)(1) of such
Act is amended by deleting “concurrent” and inserting in lieu

thereof “joint”.

HR 3932 RH %
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e} (@) The first sentence of section 602(c)(2) of such Act
is amended by deleting “only if during such 80-day period
one House of Congress does not adopt a resolution disap-
proving such act.” and inserting in lieu thereof ‘“‘umless,
during such 30-day period, there has been enacted into law a
joint resolution disapproving such act. In any case in which
any such joint resolution disapproving such an act has, within
such 830-day period, passed both Houses of Congress and has
been transmitted to the President, such resolution, upon be-
coming law subsequent to the expiration of such 30-day
period, shall be deemed to have repealed such act, as of the
date such resolution becomes law.”.

£} (¢) The second sentence of section 602(c)(2) is
amended to read as follows: ‘“The provisions of section 604,
relating to an expedited procedure for consideration of joint
resolutions, shall apply to a joint resolution disapproving such
act as specified in this paragraph.”.

) (f) Section 604(b) of such Act is amended by deleting
“concurrent’”’ and inserting in lieu thereof “‘joint’".

&) (g) Subsections (b) and (c) of section 740 of such Act
are amended by deleting in each subsection the words “reso-
lution by either the Senate or the House of Representatives”
and inserting in lieu thereof “joint resolution by the Con-

gress’.

HR 3932 RH
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@ () Section 740(d) of such Act is amended by deleting
“concurrent’’ and inserting in lieu thereof ““joint”.

# () The amendments made by this section shall not be
applicable with respect to any law, which was passed by the
Council of the District of Columbia prior to the date of the
enactment of this Act, and such laws are hereby deemed
valid, in accordance with the provisions thereof, notwith-
standing such amendments.

SEC. 2. Part F of title VII of such Act is amended by
adding at the end thereof the following new section:

“SEVERABILITY

“SEc. 762. If any particular provision of this Act, or
the application thereof to any person or circumstance, is held
invalid, the remainder of this Act and the application of such
provision to other persons or circumstances shall not be af-
fected thereby.”. .

SBe: 3: Scotion 164a}3) of the Distriet of Columbia
Retirement Reform Aet is repesled:

SEC. 3. Section 164(a)(3) of the District of Columbia
Retirement Reform Act is amended to read as follows:

“(3)(4) The Congress may reject any filing under this
section within thirty days of such filing by enacting a joint
resolution stating that the Congress has determined—

“() that such filing is incomplete for purposes of

this part; or

HR 3932 RH
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“(ii) that there is any material qualification by
an accountant or actuary contained in an opinion sub-
mitted pursuant to section 162(a)(3)(4) or section
162(a)(4)(B).

“(B) If the Congress fejects a filing under subpara-
graph (4) and if either a revised filing is not submitted
within forty-five days after the enactment under subpara-
graph (4) rejecting the initial filing or such revised filing is
rejected by the Congress by enactment of a joint resolution
within thirty days after submission of the revised filing, then
the Congress may, if it deems it in the best interests of the
participants, take any one or more of the following actions:

“@) Retain an independent qualified public ac-
countant on behalf of the participants to perform an
audit.

“Gir) Retain an enrolled actuary on behalf of the
participants to prepare an actuarial statement.

The Board and the Mayor shall permit any accountant or
actuary so retained to inspect whatever books and records of
the Fund and the retirement program are necessary for per-
forming such audit or preparing such statement.

“CC) If a revised filing is rejected under subparagraph
(B) or if a filing required under this title is not made by the
date specified, no funds appropriated for the Fund with re-

spect to which such filing was required as part of the Federal

T anan waw
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1 payment may be paid to the Fund until such fime as an
2 acceptable filing is made. For purposes of this subparagraph,
3 a filing is unacceptable if, within thirty days of ils submis-
4 sion, the Congress enacts a joint resolution disapproving such

5 filing.”.
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[Report No. 98-3931]

A BILL

To amend the District of Columbia Self-Government
and Governmental Reorganization Act, and for
other purposes.

SEPTEMBER 28, 1983

Reported with amendments, committed to the Committee of
the Whole House on the State of the Union, and or-
dered to be printed




PREPARED STATEMENT OF -
"STANLEY S. HARRIS,
UNITED STATES ATTORKEY FOR
TEE DISTRICT OF COLUMBIA,
ON BILLS 5-16, 5-244, and 5-245
OCTOBER 3, 1983 i

This written stetement is submitied to explain in some
deteil my reasons for testifying in opposition to the passege
of Bill 5-16, the Parole Act of 1983; Bill 5-244, the Prison
Overcrowding Emergency Powers Act of 13983; end Bill 5-245, the
District of Columbies Sentencing Improvements Act of 1983.

TLet me begin by stressing what I consider to be one of
the key roles of the United States Attorney as the prosecutor
of s2dult crimee in the District of Columbie. "There is in our
city an orgenizetion, financed by the texpayerse, called the
Public Defender Service. It is a fine organization, perform-
ing & needed service. However, its name {s somewhet mislead-
ing, for it does not represent the public. Rether, it repre-
sents & relatively smell percentage of the criminal defendants
in our city -- typicelly, as & matter of fact, recidivists.
The public -- that is, the lev-abiding citizens who must be
protected against the criminal element in our midst and who
211l too often become victims of crime —- must be and is repre-

sented by the prosecutors of the United States Attorney's
Office. .

Perhaps the best way to meke my initial point is to guote
from an erticle on the editorial page of the ¥Well Street Jour-
nel which was written nearly = yeer ago sbout criminzgl trials.
The suthor of thet article, Vermont Royster, steted in rele~-
vant part as follows: :

¥hat has happened to the law, I think,
ig & forgetfulness that there are two par-
ties in every criminel trial. One is the
accused, & real person easily visible. The
other is "the state," & sBeemingly imper-
sonel end inetitutional entity. An injus-
tice to the individual is readily under-
stood. Injustice to "the state™ iB not \o
readily recognized. To many, including
lawyers, B "fair triel” has cone 10 mean
only fair to the accused; feirness to the
other party is forgotten.

Yet thet entity "the etate" is not
only &1l of us but each of us. The
person called the prosecutior is in fact
e public defender. Eis task is to try
to meke our homes and streets safer by

Aam® s
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pege 2

removing from society those who 12 or-
dinary citizens decide have been guilty i

of injury to one or more menmbers of
: society.

My 182 Assistent United Stetes Atiorneys and I fully en~
dorse those observations. So thet, 28 my sons would say, is
where I am coming from todey. I am here with pre-eminent con-
cern for the victime of crime -- past, present, and future.

I do not like eeying what I feel obliged to eay today.
I would like to spesk glowingly of lew enforcement successes.
I would like to eay that our so-called correctionsl institu-
tions haeve & meaningful nucber of people in them who are there
needlessly end who are ready to become productive members of
society. I cennot do 2o0. The unfortunate but inescapsble
truth is that we have net too many in our prison facilities
but too few. :

In giving thie testimony, it is our purpose to recite
considerable statisticel informetion which, while dimperfect,
does present & striking overview of whet ie happening in our
criminel Justice process. In doing o, 1 express appreciation
to the Depariment of Corrections for meking considersble in-
formation aveilable to us for enaslysis.

I must edvise you of my personel, and my Office's insti-~
tutionel, conviction that the problem that the District of
Columbiea currently ies fecing is not one of "prison overcrowd-
ing,"™ but one of "prisgon undercapecity."” The fects =zre that
those who are incarcerated should be incarcerated, the citi-
geng of .this community Jjustifisbdly desire that they remain
incarcersted, and prison expansion is the only proper solution
to the problem. This Council would not be acting reeponsibly
if it legislated to echieve the premeture release of repeat
and dangerous offenders into the law-ebiding community by
passing the three Bills that are the subject of this hearing.

The appropriateness of characterizing the probdblem as
one of "prison undercepacity" becomes clear when one tskes &
cloge look at those who mre incercerated and the reasons for
their confinement. Dangerous and repeat offenders permeate
our prison population. Siatistics generated by the Department
of Corrections confirm <that fact. The &average sentence
being served by inmates committed to ILorton Reformatory in
1982 wes substantiasl: <thet average was 2-3/4 years to 11-1/2
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Years. During the first gquarter of 1983, the averege sentence
of those committed to Lorton jumped to from 4-1/2 vears to
Just over 14 years. TFurther, in 1982, approximetely’ 32% of
the inmates were sentenced to consecutive terms of imprison-
ment, an additional 21% of the inmates were serving concurrent
time on multiple counis, &nd epproximetely 16% of the inmates
had detainers pending egsinst them for other crimes charged
in thies or other Jjurisdictions. Data on the past criminsl
history of inmetes unfortunately is not kept by the Depariment
of Corrections, but experience dictates, and the sbove figures

confirm, that virtuelly all of those incercerzted =2t Lorton
are recidivists.

Thet the inmates &t Lorton are dengerous is clear from
the types of crimes for which they are incercersted. In 18982,
45.6% of the newly-committed inmetes were incarcerated for
crimes egains{ persons, and during the first quarter of 1983
that figure jumped to 52%. Armed robbers comprised 56.9% of
those incarcersted for personel crimes in 1982; during the
first three months of 1983 they comprised 67% of the seame
population. Persons convicted of drug mdbuse, burglsars,
thieves, and weaspons offenders, in that order, eccounied
for an =dditional 46% of the total prison populetion. The
remaining prisoners were dincaercersted for other offenses,
which include bail Jjumping and escape. When the intimate
connection between drug and weapons offenses and other crimes
ie factored into these <figures, the serious end violent
neture of virtuelly rll of the inmates cennot be disputed.

The sbove statistics represent defendents committed to
lorion for the first time for & particular offense. Convicis
who were recommitted to Lorton for perole violations, halfwey
house &nd work release violations, &nd escapes, represenied
epproximately 40¥ of inmate admissions. Thie fact serves to
verify that those incarcereted should remain there &8s ordered
by conscientious Jjudges for the good of the community and
for the safetiy of potentiael innocent viectims.

I recognize that a number of offenders sffected by the
Bille before thie Council currently ere incarcerated at Occo-
gquan, & smell step edmiradbly teken to help relieve overcrowd-
ing at Lorton. Although intended to house only misdemeanor
conviets, Occogquan also holds convicted felons. In 1882, 83.3%
of the Occoquen residents had been convicted of assault, grand
theft, weapons, drug, and other serious offenses. Bail viola-
tors, parole violators, and fugitives esccounted for en addi-
tional 2.5% of the population. Of those inmates at Occoguan,
75.4% previously had been committed +o the Depariment of
Corrections, and 354 were there on drug convictions. Thus,
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it 1s only eensible {0 conclude that most of those 2t Ocecoguan
ere serious offenders. Moreover, experience reveals that
ell of the committed offenders ere recidivists, for +the
elternativee of pretriel diversion, the Federal Youth Correc-
tions Act, &end probation literally without exception have
been exhausted before a Court hee determined that incarcere-
tion is the &ppropriste remedy to &achieve the 4inescapable
gorls of deterrence and punishment.

The D.C. Jaill aleo houses many sentenced offenders who
would be affected by passage of the Bills before the Council.
Sentenced felons comprise over 25%, und sentenced misdemeanantis
comprise only 11%, of the current population of the jail. Most
of these are eaweiting trensfer to Occoguan or Lorton, and the
evaileble informetion reveele thet many are serious -- and
virtuelly all ere repeat -- offenders. Further, the vast
majority are drug sbusers. A recent Washington Post article
indicated that =25 many as 76% of the inmetes &t the D.C.
Jeil were drug abusers (during & time in which the City was
not cracking down in sny concentrated wey on drug offenders).

One point cannot be overemphasized. When prison needs
were projected two or three decades ego, not even the wildest
pessimist could have predicted the extraordinary extent <o
which nercotice &nd narcotics-related offenses would swell both
our incidence of criminal offenses and our prison populetions.
Today, the intimete connection between drug ebuse and other
serious criminel acitivity is well estabdlished. Recent studies
bave shown thet large numbers of incercerated offenders were
under the influence of drugs when they committed their crimes,
and that heroin mddicts -- of which the Distiriet of Columbie
has fer more than its share -- commit Bix times a8 many crimes
during periods of addiction as during periods of abstinence.
Thus it ie deplorable but not surprising thet 80% of the of-
fenders ‘committed to the Lorton Youth Center =dmit to heving
ebused drugs. Thie very serious problem should be =sddressed
by the Council, bdbut prematurely tfurning convicted abusers
out on the streets is not & tolerable solution.

The extent to which dincarcerated persons already eare
being returned to society &t an early dete should be recog-
nized. In 1982, the Board of Parole released 61¥ of ell
prisoners at their first hearing dates, end 73% of the re-
mainder were released at their second hearing dates. As
might be expected, in & recent study by the Board of Parole
which was designed to evalueste the success or feilure of
prisoners released to parole supervision, the authors found
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that 52% of parolees incurred new arrests during the two-
yeer period following their relesse.*/ ZEighty percent of
those rearrested subsegquently were convicted. Of edditionsl
interest is the further finding that of those who eusteined
canvictions while on psrole, more than one-half never hed
their parole revoked, and remained on the streets of this
compunity pending their new convictiions. Thus, &n unsccepi-
ebly high number of offenders who are on parole are continuing
to victimize lew-abiding citizens, end to add to their number
by prematurely releasing others would only exacerbate the
situation.

In light of eril of the ebove, it is evident that our
jail end prisons house dangerous and repeat offenders, many
of whon meintein dengerous drug headlits, =and almost el1l of
vhom must remein incarcerated with their normel release dates
if enything more then lip Bervice is to be peid to ensuring
community safety. .

Next, it is important to emphasize that the citizens
of this Citiy, who comprise the Council's &nd my own consti-
tuency, went serious offendere to remain incercerated. Their
concerns were msde clear by their overvhelming epproval of
the Mandesiory Minimum Sentences Initiestive which became law
lest June. They elso have supported recent police efforte
to epprehend repest &nd eerious offenders, &nd &re partici-
pating in growing numbers in neighborhood crime watch programs.
The Council would be showing disdain for these effortes if it
enacted the proposed Bills.

Further, much pudlic and private effort and money have
been expended in order to identify, epprehend, end conviet
serious offenders. This investment of time and money should
not be wasted by releesing those offenders prematurely. Such
a result would be inconsistent with the populer view that vio-
lent and dangerous offenders should be incarcerated, &8 evi-
denced gleo by the strong support shown for the bail law
amendments which were passed unasnimously by this Council 15
months &go. :

/ 0f those, 25% were rearrested between 1 to 4 monthe of

L ]

-hrole, 596% were rearrested within 8 monthe of their parole,
gQ%‘were rearrested within & year, and only 21% lzsted et
least 13 months without being rearrested.
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Given this expressed concern, it should be no surprise
that the citizens would be willing to foot the bill to keep
dengerous recidivists off the streets. As do you, we have
freguent contacts with citizens and community lesders. - It is
our conclusion thet they virtually unanimously support the
epproprietion of public funds to increase Jjeil capacity. I
would willingly Join with the Council in poeing +the iesue
directly to the citizens of thie City, and I would live (hap-
pily, I am confident) with the results. Moreover, such ex-
penditures ultimetely would bYe returned to the City many
times over if the streets were made safer for businesses on
which to operete and for individuels to enjoy.

‘Additionally, to release criminels premeturely is to
buck the current local &nd netional trend to treat crime vie-
tims, both =ctual and potentiel, with more compassion. The
mejority of released criminels currently victimize others
shortly after their relesse; their opremature release thus
would creete proportionately more victims. Kot only is this
result unacceptable to the reasonable person; it is contrery
to the expressed intent of this Council in proposing eand
paseing eeverel victims rights bill, two of which are sched-
uled to be heard in two weeks, on October 17, 1983.

In sum, &ny measure which would result in the premature
release of serious offenders would meke & mockery of citizen
efforte to improve the safety of their community, would be in-

consistent with other actions teken by this Council, &nd would
contradiect common sense. .

- It is thus clear thet the problem of prison undercapacity
can be solved only by building or acquiring more prison space,
and this is a solution that not only is atteineble, but that
is directly supported by the Congress of the United States,
which only last week eppropristed more than $20 million for
added prison facilities. In the recent past, due to the
growing crime rate, the criminal Justice system has been
supplied with additional Judges, additional prosecutors, ad-
ditional support personnel, end additional court facilities.
Despite thoee facts, little additional prison space has been

provided to house the sdditional criminals which inevitably,
have been caught, prosecuted, and incarcerated. This situa~-

tion crigs out for correction.

It should be noted that our Jail is crowded with in-

mates who properly should be in a prison facility. Data
developed by the Depertment of Corrections reveasls that in
1982, an average ©of 482 inmates, or 25.1% of the totel jJail

L




--f-----I-IIIlIIllllIllIlIIIIIIIIlIlIIIIIIIlIIIIIlllllllllllllllllllllll
page T

populetion, were senienced felons. An sdditional average of
212 prisoners, or 11.1% of the total jail populmstion, were
sentenced misdexeanants. These inmates should haeve been
sent to a correctional, instead of to a detention, fecility.
If thet had occurred, the Jjail (by its own figures) would
have been underpopuleted. We believe that this situstion
remains unchenged in 1983.

Further, it is significent to note that, contrary to the
belief of some, the Jail is not full of pretriel detzinees.
Jeil authorities unfortunately do not keep precise statistics,
but & substential number of the unsentenced offenders sctually
have been convicted but remein in jail awaiting sentence.
Therefore, the perceniage of unsentenced offendere who are de~
teined eweaiting trial should be very small -- prodadbly less
than 10% of all defendants =awaiting trisl. Moreover, under
the current bail lawe, almost ell of those are violent, dan-
gerous, &nd/or repeat offenders.

Some have suggested that because recent crime statistics
seer 1o indicate that reported crime has decreesed slightly,
no new measures need be taken to expand prison capacity.
Initielly, I would point out that the figures reflect only
the reported crime rate, and it is commonly eccepted thet 50
o 7 of the crime in any large urban area goes unreporied.
Beginning, however, with the reported crime rate, the Metro-
politan Police Deparimeni's own etatistics reveal thet in 1982
they "cloesed,". by didentifying the assailant, only 57.5% of
the murders, 64.3% of the forcible repes, 20.8% of the rodber~
ies, 65.6% of the aggravated assaults, and 13.2¢ of the
burgleries which were committed and reported. These numbers
do not reflect sccuretely the percentage ¢f criminels sctuelly
ceught, however, because the Police Department considere a
case "closed" if only one of several perpetrators ie identi-
fied, and in & significant number of ceses, identification
does not correlete with arrest. In sheer numbers, the Police
Depertment reported that in 1982 it "closed" 127 out of 221
reported murders, 285 out of 443 reported rapes, 2,040 out
of 9,799 reported robddberies, 2,332 out of 3,553 emggravated
agsaults, and 2,071 out of 15,682 reported burgleries.

0f the 221 reported homicides, only 61 guilty Judgments
were entered, with 33 cases remeining open. Thus, in less
than 30%€ - of the reported homicides wees the nmurderer ever’
held eccountadble for hie actione. Further, of the 443 reported
rape offenses, only 76 guilty findings were obtained. Of
the frightening totel of 9,799 reported robberies, only 706
defendants were held accountable. For the offense of aggre-
veted essault, only 182 defendantes were found guilty out of
3,553 reported cases, esnd for the offense of burglary, only
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419 guilty Judgments were entered out of a total of 15,682
reported ceses. Moreover, it is wunquestionebly true <that
a large percentage o©f those convicted received prodastion,
and that less then half of them went to j=il. In short, of
the totel number of persons who commit crimes in this City,
only 20 to 50% have their criminal mctivities reported, only
10 to 20% ere identified, less than 5% =are convicted, and
less than 3% ere incercerated. Thus, it is clear that of
the large number of serious offenders in this City, only en
infinitesimal percentage ectuelly ere incarcerated for their
crimes. To sirive artificially through legisletive fiat to
reduce this number manifestly is absurd, for that percent-
ege is, in my view, an irreducidble minimum.

Alsoc illustrative of the continuing serious nature of
the trime problem in this City are the incresses in the re-
ported incidents of armed robbery, rodbbery, and drug offenses.
Over the lest five years the number of adults arrested for
armed robbery increased from 721 in 1978 to BS6 in 1981, with
the 1982 stetistice showing a slight decline to 805. The
nunber of &adult arreets for unarmed robberies incresased
gteadily from 849 in 1978 to 1,097 in 1981, with the 1982
figures showing & slight decresse to 1,014. TFor felony drug
offenses, the numbers heve risen steadily from 168 =arrests
in 1978 to 2,353 in 1982. An additionel 4,641 misdemesnor
drug arrests were mede in 1982.

Insofar es the number of cases indicted mey provide =&
more accurate forecast of the future prison populetion, the
statistics for the key offenses of asrmed robbery end drug
abuse are both informastive and staggering. In 1978, 372 de-
fendants were indicted for armed robbery, end 124 defendenis
were indicted for drug offenses. In 1982, 561 defendants
were indicted for armed robbery, and 863 defendants were in-
dicted for drug offenses. '

It ie therefore evident that any s8light decreesse in
the amount of reported dengerous end violent crime in this
City will heve no long-term effect on the prison population,
and should not be used as an excuse to ignore the problem of
prison undercapacity. Similarly, discussions of alternetive
sentencing and diversion beg the issue. Alternative sentencing
is a tool which currently is freguently used by Judges in
appropriate cases, and our Office =already is exercising pre—
trial diversion for virtuslly every eligible defendant. Fur--
ther, as :stated above, most, if not all, of those eentenced
to incarderation previously have been grented forms of diver-
sion end probation. (Literally the only exception to the
sequential diversion and probation route prior to incarcera-
tion is the first-degree murderer, who may heve no prior
recorsl but who faces a mandatory sentence of 20 years to.
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Focusing specificelly on the +three Bills before +the
Council today, I must urge the Council to 4defemst each one.
The "Parole Act of 1983,"™ Bill 5-16, introduced by Council-
member Ray, proposes to release exsctly those violent and
dengerous criminals who s8hould remein incarcerated for =a
more substentisl period of time by reducing the rminimum
period of detention to 10 years. Those inmetes who ere incar-
cerated for more than & minimum of 10 yesre &re murderers,
rapiste, and armed offenders. This Bill would sdvance most of
their release dates by at. leemst four to five years, and, =ms
etatistice prove that the majority of those releesed will vice-
timize others reletively soon after relesse, passage ©f the
Bill would pose & cleer &nd present danger 1o the community.

Moreover, I am obliged to point out thet technically
the Bill may not eccomplish what it suppcsedly ie intended
to achieve. The preemble to the Bill ststes that it intends
"to reguire that £ll prisoners become eligible for release
on parole after having served ten yeare . . . " {(emphasis
added), but, in our view, it would not apply to first-degree
murder convictions. 22 D.C. Code § 2404(b) states that
"notwithstending eny other provision of law," & person con-
victed of first-degree murder must serve & minimum of 20
years., Additionally, it is questionable whether the Bill'e
terms would apply to prisoners serving consecutive sentences
totaling more than 10 years. (We believe that they would not.)
0f course, I am not edvocating that this Bill be amended to
include persone convicted of premediteted first-degree mur-
der or to prisoners serving substantial consecutive sentences,
but rather thet it be defeated in its entirety.

Concerning the "Prison Overcrowding Emergency Power Act
of 19883," Bill 5-244, elso introduced by Councilmember Rey,
I note that it would allow the Mayor, as B means of budget
control, to release dengerous prisoners into the community.
Reduced to its essence, thies Bill would ssascrifice the safety
of the community on the eltar of fiscel irresponsibility.

There ere other prodblems inherent in the Bill which
should cause it to feil of passage. The Bill provides for
repeated mcts of reducing sentences by 90 days, even for per-
sone wvho "have no chance of being released immedistely as &°
result. .For thoee priscners who ere not within 90 dsys of
parole eYigibility, who indeed may bdbe eight to ten years
aeway from parole eligibility, the existence of an undefined
"emergency" would result in reducing their ultimete sentences
for no good resson, &nd would not &esisi in solving the im-
mediate problem of reducing prison congestion.
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The third piece of legislation under consideration,
the "District of Columbia Sentencing Improvements Act of
1983," Bill 5-245, dintroduced by Councilmember Rolark, is
unwise and probedbly illegsal. In extending the time for
granting & motion 1o reduce sentence from 120 days 1o one
year, following what ultimately could be e denisl of a peti-
tion for & writ of certioreri to the Supreme Court years
after conviction, this Bill would meke & mockery of the
time~honored concept of certeinty in sentencing, and would
undermine the very purpose of deterrence that underlies the
ect of esentencing. The BSupreme Court has spoken clearly
about the need for finelity in 211 legel, &and especially
ceriminal, proceedings, most recently in deciding death penalty
ceses. If this Bill pesses, defendants will be on notice
4that the criminal justice syster in the District of Columbiae
may be manipulated to exect minimel punishment, and the deter—-
rent effect of other actions tsken by this Couneil will de-
teriorate.

Additionally, this Bill would tie up scarce judicisl re-
gources 8t late stages of criminel proceedings, and would de-
tract from recent efforts to afford defendants not yet con-
victed more epeedy trigle. I doubt that the Council seriously
desiree this reeult.

Moreover, & motion tc reduce sentence is not designed
to be used as a tool to reduce the number of criminsls incer-
cerated. The ceseiaw is cleer that & motion to reduce sen-
tence properly is to be filed only to allow & court 10 recon-
gider its sentencing decision in light of the fesctors present
at the time of sentencing, and not in light of a prisoner's
ertificial conduct in the early stages of his incarceration.
An offender's conduet in prison properly is & subject of
gogsideration by the perole board, end not by the sentencing

udge.

Finally, and decisively, this 'Bill erroneously sssumes
that the Council hes the power to amend the Superior Court
Rulee which govern the filing of sentence reduction motions. . !
Section 946 of Title 11 of the D.C. Code Btates that the
Federal Rules of Criminal Procedure shall epply in Superior
Court except as otherwise sauthorized by the Distriect of
Columbie Court of Appemls. The Home Rule Act provides that
the Council of the District of Columbia may not elter Title,
1l. Distriet of Columdbis Self-Government and Governmental
Reorganigation Aet, D.C. Code, Title VI, § 602(a)(4). There-
fore, any amendment to the Superior Court Rules requires ac-
tion by the Judges themselves, and any legislation by the
Council on thie matter would be inappropriste. NKonetheless,
I note that the Federal Criminal Rule 35 hes been emended to
allow greaster flexidility, end our courts now are studying
the situetion.




page 11

411 three of these Bills thuse are based upon the ¥rong
premise —— that convicted serious offenders should be relezsed
prematurely for budgetery reasons =- rather than on the cor-
rect premise that convicted serious offenders, who &t greatl
expense to this City have been apprehended and prosecuted,
ehpuld be trested end kept in & Becure facility for es long
es the sentencing Jjudges found appropriate =and necessaIy.
Eard statistics prove that premature release resulte in cre-
gting untold numbers of new victims, and to accept this re-
sult would be to ignore the citizens' mendate to make their
ptreets, homes, and businesses 8B safe ae possible. It is
time for the District of Columbie government to recognize
both the reelities of the situstion end the will of iis con-
stituents, to bite the proverbiasl bullet, and to provide
more fecilities %o solve the problem of prison undercapacity.
ts I heve noted, that task wes aided by the fact thet just
lest week, the Congress of the United States gppropriated
more than $20 million for thet purpose. Meximum effective use
ghould be made of those funds, end the Council —- &8 should the
Txecutive Branch -- should deal realisticelly with the existing
problems. .

It does not please me to bring to light the reelities of
our relstive lack of law enforcement success in today's wvorld,
in which the cencer of nercotics and narcotics-relested crime
ig esting away at the very febric of our sociel institutions.
I would serve thie distinguished body poorly, however, were 1
40 do otherwise. It is exiometic that & large smount cf crime
tpday is committed by & disproportionately emell number of
chronic offendere. Once such offenders heve been brought to
justice, it defies reason to support their prenature release
for purely budgetary reasons. No one cen be unaware of the
dremetic increase in recent years of desd-bolt locks, elerm
systems, and barred windows eand doors. It is the lew-ebiding
citizens of the Nation's Capital, rether than ite criminal
element, who deserve the full support of the Counecil.

Lt
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THE WHITE HOUSE

WASHINGTON

October 20, 1983

MEMORANDUM FOR FRED F. FIELDING
FROM: JOHN G. ROBERTS {}~+ -

SUBJECT: Status of H.R. 3932

You have asked for a status report on H.R. 3932, the bill to
revise the D.C. Council legislation in the wake of the
Chadha decision. You will recall that the bill would
require a joint resolution of disapproval before Congress
could block laws passed by the D.C. Council. The bill has
passed the House and is pending in the Senate.

On October 7 a meeting was held in the Deputy Attorney
General's Conference Room, attended by the Deputy, Assistant
Attorneys General Olson and McConnell, Principal Deputy U.S.
Attorney for D.C. Joseph DiGenova, and myself. The
attendees were receptive to DiGenova's proposal that the
Department of Justice support an exception reversing the
approach of H.R. 3932 in the criminal area; i.e., that no
D.C. Council law affecting Titles 22, 23, and 24 of the D.C,
Code would go into effect unless it was approved by a duly
enacted joint resolution of Congress.

DiGenova was to prepare a position statement by last week
but has not yet done so; I am told by Justice's Office of
Legislative Affairs that they now hope to have a statement
ready for OMB clearance by the end of this week. I have
advised OMB that Justice was developing an alternative to
H.R. 3932 to be presented to the Senate, so the memorandum
of October 4 I prepared for your signature is OBE. We will
want to assist Justice in obtaining prompt clearance of
their statement when it is ready, and can make our views
formally known at that time.

Attachment




THE WHITE HOUSE

WASHINGTON

October 4, 1983

MEMORANDUM FOR FRED F. FIELDING

THRU : RICHARD A. HAUSER
o
FROM: JOHN G. ROBERTS(<#<
SUBJECT: H.R. 3932 Regarding Application of

Chadha Legislative Veto Provisions
to the District of Columbia Council
Acts

By memorandum received in our office on October 3 James Murr
of OMB asked for our views by October 6 on H.R. 3932, as
reported by the House District Committee. This bill would
alter the provisions of the D.C. Self-Government and
Governmental Reorganization Act to comply with the Chadha
decision, essentially changing "concurrent resolution™ to
"Joint resolution." Stan Harris reacted with understandable
horror at the prospect of giving such a free hand to the
D.C. Council, particularly in criminal matters, and has
asked our office (through Richard Hauser) and the Justice
Department to see if there were some different approach that
could be taken.

While Justice was considering this matter - and had advised
OMB that it was not ready with a position - OMB went ahead
and advised the House that the Administration had no
objection to the bill. We had not yet commented since our
views had been requested by October 6. (The extent of OMB's
effort to obtain our views consisted of one phone call from
Janet Fox to Mr. Hauser.) A vote in the House on the bill
is scheduled for today. We advised OMB to pull back the "no
objection" position, which they did, so the Administration
has no position on the bill,

Ted Olson is meeting with Harris to review Harris' arguments
that Chadha may not be fully applicable to D.C. legislation.
Even if these arguments fail, we can still point out policy
concerns, and suggest alternatives to the bill. For
example, at least in certain areas, it may be better to
require affirmative Congressional approval of D.C. laws
rather than an opportunity for disapproval by joint
resolution. Everyone seems confident the bill will pass the

House, so any concerns we might decide to voice would be
directed to the Senate.




We were poorly served by OMB in this case, and the attached
draft memorandum to Murr is appropriately curt.

This just in - H.R. 3932 passed the House this afternoon.
Attachment




THE WHITE HOUSE

WASHINGTON

October 4, 1983

MEMORANDUM FOR JAMES C. MURR
ASSISTANT DIRECTOR FOR LEGISLATIVE
REFERENCE
OFFICE OF MANAGEMENT AND BUDGET

FROM: FRED ¥. FIELDING
COUNSEL TO THE PRESIDENT

SUBJECT: H.R. 3932 Regarding Application of
Chadha Legislative Veto Provisions
to the District of Columbia Council
Acts

By memorandum dated September 30 you asked for our views on
the above-referenced bill by October 6. On October 4 we
discovered that, without hearing from our office and in the
face of concerns expressed by the Department of Justice, OMB
had advised the Hill that the Administration had no
objection to this bill. It is our understanding that we
have now receded from this position, and have formally taken
no position on the bill.

The Department of Justice is reviewing whether legislation
of this sort is in fact required by the Supreme Court's
decision in INS v. Chadha. Assuming that some corrective
legislation is necessary, it is not immediately apparent
that H.R. 3932 represents the best approach. There are
federal interests in the District that may not be adequately
protected if legislation is required to block action by the
D.C. Council. It may be worth considering a regquirement of
affirmative approval by Congress, not across the board but
in certain sensitive areas.

In any event, the matter should be thoroughly reviewed by
the Department of Justice and other affected agencies prior
to announcement of an Administration position. We trust
that an opportunity for such review will be provided.
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AL € ~‘ EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

September 30, 1983

LEGISLATIVE REFERRAL MEMORANDUM

TO: Legislative Liaison Officer

Department of Justice

District of Columbia

SUBJECT: H. R.. 3932 as reported by the House Disui'c’_c q:armittee, reJ..at:Lr.:g to
application of Chadha legislative veto provisions to'the District
of Columbia Council Acts. Early House floor action is expected.

The Office of Management and Budget requests the views of your
agency on the above subject before advising on its relationship
to the program of the President, in accordance with OMB Circular
A-19.

A response to this request for your views is needed no later than

Octcber 6, 1983.

Questions should be referred to Janet Fox’(395-4874), the
legislative analyst in this office, or /to Anna Dixon (395-3100).
/. p q , ///_ P -
v ?ﬁ 7Y
!/ .'-/ l" / ,."
Jamed C. Murr for
Assistant Director for
Legislative Reference

Enclosures

cc: John Cooney ed Fielding
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To amend the Dlstnct of Columbia Self-Government and Governmental :
Reorganization Act, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

SErTEMBER 20, 1983

Mr. FAUNTROY introduced the following bill; which was referred to the
Committee on the District of Columbia

A BILL

To amend the District of Columbia Self-Government and
Governmental Reorganization Act, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

{\0]

tives of the United States of America in Congress assembled,

That (a) section 308(b) of the District of Columbia Self-Gov-

oo

ernment and Governmental Reorganization Act is amended

to read as follows:

Ot

6 “(b) An amendment to the charter ratified by the regis-

|

tered qualified electors shall take effect upon the expiration of
8 the thirty-five-calendar-day period (excluding Saturdays,
9 Sundays, holidays, and days on which either House of Con-

10 gress is not in session) following the date such amendment
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2
was submitted to the Congress,. or upon the date prescribed
by such amendment, whichever is later, unless, during such
thirty-five-day period, there has been enacted into law a joint
resolution, In accordance with the procedures specified in sec-
tion 604 of this Act, disapproving such a'mendment. In any
case in which any such joint resolution disapproving such an
amendment has, within such thirty-five-day period, passed
both Houses of Congress and has been transmitted to the
President, such rééolution, upon becoming law subsequent to
the expiration of such thirty-five-day period, shall be deemed

to have repealed such amendment, as of the date such resolu-

tion becomes law.”.

(c) The second sentence of section 602(c)1) of such Act
ic amended to read as follows: “Except as provided in para-

graph (2), such act shall take effect upon the expiration of the
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30-calendar-day period (excluding Saturdays, Sundays, and
holidays, and any day on which neither House is in session
because of an adjournment sine die, a recess of more than 3
days, or an adjournment of more than 3 days) beginning on
the day such act is transmitted by the Chairman to the
Speaker of the House of Representatives and the President of
the Senate, or upon the date prescribed by such act, which-
ever is later, unless, during such 30-day period, there has
been enacted into law a joint resolution disapproving such
act. In any case in which any such joint resolution disapprov-
ing such an act has, within such 30-day period, passed both
Houses of Congress and has been transmitted to the Presi-
dent, such resolution, upon becoming law subsequent to the
expiration of such 30-day period, shall be deemed to have
repealed such act, as of the date such resolution becomes
law.”.

(d)‘ The third sentence of section 602(c)(1) of such Act is
amended by deleting “concurrent” and inserting in lieu
thereof “joint™.

(e) The first sentence of section 602(c)(2) of such Act is
amended by deleting “only if during such 30-day period one
House of Congress does not adopt a resolution disapproving
such act.”” and inserting in lieu thereof “unless, during such
30-dav period, there has been enacted into law a joint resolu-

tion disapproving such act. In any case in which any such
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joint resolution disapproving such an act has, within such 30-

day period, passed both Houses of Congress and has been

I ——— e Lol sl

transmitted to the President, such resolution, upon becoming
law subsequent to the expiration of such 30-day period, shall ‘
‘Be deemed to have repealed such act, as of the date such
resolution becomes law.”.

(f) The second sentence of section 602(c)(2) is amended

to read as follows: ‘“The provisions of section 604, relating to

W oo 1 & ot P~ W W

an expedited procedure for consideration of joint resolutions,

[u-
(-

shall apply to a joint resolution disapproving such act as
specified in this paragraph.”.

(g) Section 604(b) of such Act is amended by deleting
“‘concurrent” and inserting in lieu thereof “joint™.

(h) Subsections (b) and (c) of section 740 of such Act are

mm na — e o ——n ——r— ———— —

amended by deleting in each subsection the words “resolution
by .either the Senate or the House of Representatives” and
inserting in lieu thereof “joint resolution by the Congress”.

(i) Section 740(d) of such Act is amended by deleting
“concurrent’” and inserting in lieu thereof “joint”’.

() The amendments made by this section shall not be
applicable with respect to any law, which was passed by the
Council of the District of Columbia prior to the date of the
enactment of this Act, and such laws are hereby deemed

valid, in accordance with the provisions thereof, norwith-

standing such amendments.
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SEC. 2. Part F of title VII of such Act is amended by

ddd.ing at the end thereof the following new section:
_ ““SEVERABILITY
“Sﬁc. 762. If any particular provision of this Act, or
the application thereof to any person or circumstance; is held
invalid, the remainder of this Act and the application of such
provision to other persons or circumstances shall not be af-
fected thereby.”.

SEC. 3. Section 164)(3) of the District of Columbia
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THE WHITE HOUSE

WASHINGTON

October 20, 1983

MEMORANDUM FOR FRED F. FIELDING
FROM: JOEN G. ROBERTS (2.

SUBJECT : Status of H.R. 3932

You have asked for a status report on H.R. 3932, the bill to
revise the D.C. Council legislation in the wake of the
Chadha decision. You will recall that the bill would
require a joint resolution of disapproval before Congress
could block laws passed by the D.C. Council. The bill has
passed the House and is pending in the Senate.

On October 7 a meeting was held in the Deputy Attorney

General's Conference Room, attended by the Deputy, Assistant
Attorneys General Olson and McConnell, Principal Deputy U.S.
Attorney for D.C. Joseph DiGenova, and myself. The

attendees were receptive to DiGenova's proposal that the
Department of Justice support an exception reversing the
approach of H.R. 3932 in the criminal area; i.e., that no

D.C. Council law affecting Titles 22, 23, and 24 of the D.C.

Code would go into effect unless it was approved by a duly §¥5'

enacted joint resolution of Congress. ﬂ L—\OOB %W:
t

DiGenova was to preparg{g,gﬁgizz;:.;ggv;ment by last week
but has not yet done sf I am told by Justice's Office of

Legislative Affairs that they now hope to have a statement

ready for OMB clearance by the end of this week. I have

advised OMB that Justice was developing an alternative to ’
H.R. 3232 to be presented to the Senate, so the memorandum V#v
of Octecber 4 I prepared for your signature is OBE. We will ; %f
want to assist Justice in obtaining prompt clearance of Qﬂyﬁ

their statement when it is ready, and can make our views —

formally known at that time. — S

Attachment \/{Q
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THE WHITE HOUSE

WASHINGTON

October 4, 1983

MEMORANDUM FOR FRED F, FIELDING D-’Quy ' ‘Q;‘ﬁ
THRU: RICHARD A. HAUSER&F{\D/ ‘:’J/M

FROM: JOEN G. ROBERTSW‘@ \"\,0( e
SUBJECT: H.R. 3932 Regarding Application of

Chadha Legislative Veto Provisions
to the District of Columbia Council
Acts

By memorandum received in our office on Cctober 3 James Murr
of OMB asked for our views by October 6 on H.R. 3932, as
reported by the House District Committee. This bill would
alter the provisions cof the D.C. Self-Government and
Governmental Reorganization Act to comply with the Chadha
decision, essentially changing "concurrent resolution™ to
"joint resolution." Stan Harris reacted with understandable
horror at the prospect of giving such a free hand to the
D.C. Council, particularly in criminal matters, and has
asked our office (through Richard Hauser) and the Justice
Department to see if there were some different approach that
could be taken.

While Justice was considering this matter - and had advised
OMB that it was not ready with a position - OMB went ahead
and advised the House that the Administration had no
objection to the bill. We had not yet commented since our
views ‘had been requested by October 6. (The extent of OMB's
effort to obtain our views consisted of one phone call from
Janet Fox to Mr. Hauser.) A vote in the House on the bill
is scheduled for today. We advised OMB to pull back the "no
objection" position, which they did, so the Administration
has no position on the bill.

Ted Olscn is meeting with Harris to review Harris' arguments
that Chadha may not be fully applicable to D.C. legislation.
Even if these arguments fail, we can still point out policy
concerns, and sugcest alternatives to the bill. For
example, at least in certain areas, it may be better to
require affirmative Congressional approval of D.C. laws
rather than ar opportunity for disapproval by joint
resolution. Everyone seems confident the bill will pass the
House, sc any concerns we might decide to voice would be
directed to the Senate.




We were poorly served by OMB in this case, and the attached
draft memcrandum to Murr is appropriately curt.

This just in - H.R. 3932 passed the House this afternoon.

Attachment




THE WHITE HOUSE

WASHINGTON

October 4, 1983

MEMORANDUM FOR JAMES C. MURR
ASSISTANT DIRECTOR FOR LEGISLATIVE
REFERENCE
OFFICE CF MANAGEMENT AND BUDGET

FROM: FRED F. FIELDING
COUNSEL TO THE PRESIDENT

SUBJECT: H.R. 3932 Regarding Application of
Chadha Legislative Veto Provisions
to the District of Columbia Council
Acts

By memorandum dated September 30 you asked for our views on
the above-referenced bhill by October 6. On October 4 we
discovered that, without hearing from our office and in the
face of concerns expressed by the Department of Justice, OMB
had advised the Hill that the Administration had no
ocbjection to this bill. It is our understanding that we
have now receded from this position, and have formally taken
no position on the bill.

The Department of Justice is reviewing whether legislation
of this sort is in fact required by the Supreme Court's
decision in INS v. Chadha. Assuming that scme corrective
legislation is necessary, it is not immediately apparent
that H.R. 3932 represents the best approach. There are
federal interests in the District that may not be adequately
protected if legislation is required to block action by the
D.C. Council. It may be worth considering a requirement of
affirmative approval by Congress, not across the board but
in certain sensitive areas.

In any event, the matter should be thoroughly reviewed by
the Department of Justice and other affected agencies prior
to anncuncement of an Administration position. We trust
that an opportunity for such review will be provided.




THE WHITE HOUSE

WASHINGTON

October 4, 1983

MEMORANDUM FOR JAMES C. MURR
ASSISTANT DIRECTOR FOR LEGISLATIVE
REFERENCE
OFFICE OF MANAGEMENT AND BUDGET

FROM: FRED F. FIELDING
COUNSEL TO THE PRESIDENT

SUBJECT: H.R. 3932 Regarding Application of
Chadha Legislative Veto Provisions
to the District of Columbia Council
Acts

By memorandum dated September 30 you asked for our views on
the above-referenced bill by October 6. On October 4 we
discovered that, without hearing from our office and in the
face of concerns expressed by the Department of Justice, OMB
had advised the Hill that the Administration had no
objection to this bill. It is our understanding that we
have now receded from this position, and have formally taken
no position on the bill,

The Department of Justice is reviewing whether leqislation
of this sort is in fact required by the Supreme Court's
decision in INS v. Chadha. Assumlng that some corrective
legislation is necessary, it is not immediately apparent
that H.R. 3932 represents the best approach. There are
federal interests in the District that may not be adeguately
protected if legislation is required to block action by the
D.C. Council. It may be worth considering a requirement of
affirmative approval by Congress, not across the board but
in certain sensitive areas.

In any event, the matter should be thoroughly reviewed by
the Department of Justice and other affected agencies prior
to announcement of an Administration position. We trust
that an opportunity for such review will be provided.
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k”?ﬂ . EXECUTIVE OFFICE OF THE PRESIDENT
Y F OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

September 30, 1983

LEGISLATIVE REFERRAL MEMORANDUM

TO: Legislative Liaison Officer

Department of Justice

District of Columbia

SUBJECT: H. R.- 3932 as reported by the House Distri'ct_: (;ommittee, reJ'.atiI.ig to
application of Chadha legislative veto provisions to'the District
of Columbia Council Acts. Early House floor action is expected.

The Office of Management and Budget requests the views of your
agency on the above subject before advising on its relationship

to the program of the President, in accordance with OMB Circular
A—lg -

A response to this request for your views is needed no later than
Octaber 6, 1983.

Questions should be referred to Janet Fox’(395—A874), the
legislative analyst in this office, or to Ama Dixon (395-3100) .
/V’l I /o <

; p ey

ey

/

-

James ¢€. Murr . for =
Assistant Director for
‘ Legislative Reference

Enclosures

cc: John Cooney ed Fielding

0T -3 1030
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22 H, R, 3932 o
9 5173

To amend the District of Columbia Self-Government and Govemmental
Reorganization Act, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

SEPTEMBER 20, 1983

Mr. FAUNTROY introduced the following bill; which was referred to the
Committee on the District of Columbia

A BILL

To amend the District of Columbia Self-Government and
Governmental Reorganization Act, and for other purposes.

Pt

o

tives of the United States of America in Congress assembled,

to read as follows:
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gress is mot in session) following the date such amendment

Be it enacted by the Senate and House of Representa-

That (a) section 303(b) of the District of Columbia Self-Gov-

ernment and Governmental Reorganization Act is amended

“(b) An amendment to the charter ratified by the regis-
tered qualified electors shall take effect upon the expiration of
the thirty-five-calendar-day period (excluding Saturdays,

Sundays, holidays, and days on which either House of Con-’
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~was submitted to the Congress,.or upon the date prescribed
by such amendment, whichever is later, unless, during such
thirty-five-day period, there has been enacted into law a joint
resolution, in accordance with the procedures specified in sec-
tion 604 of this Act, disapproving such a.mendment. In any
case in which any such joint resolution disapproving such an
amendment has, within such thirty-five-day period, passed

both Houses of Congress and has been transmitted to the

PR savwsnreRress ST IETETEREE TS S S

President, such resolution, upon becoming law subsequent to
the expiration of such thirty-five-day period, shall be deemed
to have repealed such amendment, as of the date such resolu-

”n

tion becomes law.”".

1) The second sentence of section 412(a) of

is amendedNo read as follows: “Except as provided in the

last sentence of this subsection, the Courtil shall use acts for

all legislative purpose
. (2) The last sentencedaf section 412(a) of such Act is
amended to read as foldws: “Reésolutions shall be used (1) to

express simple déterminations, decisidng, or directions of the

Council of

special or temporary character; and (2) to ap-

(¢) The second sentence of section 602(c)(1) of such Act
ic amended to read as follows: “Except as provided in para-

graph (2), such act shall take effect upon the expiration of the
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30-calendar-day period (excluding Saturdays, Sundays, and
holidays, and any day on which neither House is in session
because of an adjournment sine die, a recess of more than 3
days, or an adjournment of more than 3 days) beginning on
the day such act is transmitted by the Chairman to the
Speaker of the House of Representatives and the President of
the Senate, or upon the date prescribed by such act, which-
ever is later, unless, during such 30-day period, there has
been enacted into law a joint resolution disapproving such
act. In any case in which any such joint resolution disapprov-
ing such an act has, within such 30-day period, passed both
Houses of Congress and has been transmitted to the Presi-
dent, such resolution, upon becoming law subsequent to the
expiration of such 30-day period, shall be deemed to have
repealed such act, as of the date such resolution becomes
law.”.

((i) The third sentence of section 602(c)(1) of such Act is
amended by deleting “concurrent” and inserting in lieu
thereof “joint”.

(e} The first sentence of section 602(c)(2) of such Act is
amended by deleting “only if during such 30-day period one
House of Congress does not adopt a resolution disapproving
such act.” and inserting in lieu thereof “unless, during such
30-day period, there has been enacted into law a joint resolu-

rion disapproving such act. In anv case in which any such
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* joint resolution disapproving such an act has, within such 30-
day period, passed both Houses of Congress and has been
transmitted to the President, such resolution, upon becoming
law subsequent to the expiration of such 30-day period, shall
'Be deemed to have repealed such act, as of the date such
resolution becomes law.”.

() The second sentence of section 602(c)(2) is amended
to read as follows: “The provisions of section 604, relating to
an expedited procedure for consideration of joint resolutions,
shall apply to a joint resolution disapproving such act as
specified in this paragraph.”.

(g) Section 604(b) of such Act is amended by deleting
“concurrent’” and inserting in lieu thereof “joint”.

(h) Subsections (b) and (c) of section 740 of such Act are
amended by deleting in each subsection the words “resolution
by either the Senate or the House of Representatives’” and
inserting in lieu thereof “joint resolution by the Congress”.

(1) Section 740(d) of such Act is amended by deleting
“‘concurrent”’ and inserting in lieu thereof “joint”.

(j) The amendments made by this section shall not be
applicable with respect to any law, which was passed by the
Council of the District of Columbia prior to the date of the
enactment of this Act, and such laws are hereby deemed
velid, in accordance with the provisions thereof, norwith-

standing such amendments.
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SEC. 2. Part F of title VI of such Act is amended by -

adding a£ the end thereof the following new section:
_ “SEVERABILITY

“Sﬁo. 762. If any particular provision of this Act, or
the application thereof to any person or circumstance, is held
invalid, the remainder of this Act and the application of such
provision to other persons or circumstances shall not be af-

fected thereby.”.
SEc. 3. Section 16

3) of the District of Columbia
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