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Rather, it describes a balance between
‘compeling considerations of complete
disclosure ... and the need to avoid . ..
[informational overload]” 444 U.S, at
568, 100 S.Ct., at 798,

Here, requiring more disclosure would not
meaningfully benefit the consumer and con-
sequently would not serve the purposes of
the Aect.
~1The decision-of the Court of - Appeals is
accordingly affirmed in part and reversed
in part.
So ordered.

Justice MARSHALL would grant the pe-
tition for writ of certiorari beecause of the
confliel among the Cireuits and set the
cases for plenary consideration.

G

452 1.8 1861, 68 L.Ed.2d 751

COUNTY OF WASHINGTON et
al., Petitioners,

v.
Alberta GUNTHER et al.
No. 80429,

Argued March 23, 1981.
Decided June 8, 1981.

Women who were employed as guards
in female section of petitioner county's jail
until that section was closed filed suit under
Title VII of the 1964 Civil Rights Act for
back pay and other relief, alleging that they
were paid lower wages than male guards in
the jail's male section and that part of this
differential was attributable to intentional
sex discrimination.  The United States Dis-
trict Court for the District of Oregon re-
jected the claim, and plaintiffs appealed.
The Court of Appeals reversed and denied a
petition for rehearing, 623 ¥.2d 13038. Upen
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granting certiorari, the Supreme Court,
Justice  Brennan, held that the Bennett
amendment does not restrict Title VI
prohibition of sex-based wage discrimina.
tion to claims of equal pay for “equa)
work”; rather, claims for sex-based wage
discrimination can also be brought under
Title VII even though no member of the
opposite sex holds an equal but higher pay.
ing job, provided that the challenged wage
rate is not exempted under the Equal Pay
Act’s affirmative defenses as to wage dif-
ferentials attributable to seniority, merit,
quantity or quality of production, or “any
other factor other than sex.”

Affirmed.

Justice Rehnquist {iled a dissenting
opinion, in which Chief Justice Burger and
Justices Stewart and Powell joined.

1. Civil Rights ¢=9.14

Bennett amendment does not restrict
Title VII's prohibition of sex-based wage
discrimination to claims of equal pay for
“equal work™; rather, elaims for sex-based
wage discrimination can also be hrought
under Title VII even though no member of
the opposite sex holds an equal but higher
paying job, provided that the challenged
wage rate is not exempted under the Equal
Pay Act's affirmative defenses as to wage
differentials attributable to seniority, merit,
quantity or quality of produetion, or “any
other factor other than sex.” Civil Rights
Act of 1964, §§ 701 et seq., 703(e)1) as
amended 42 U.S.C.A. §§ 2000e et seq.,
2000e-2(e)(1); Fair Labor Standards Act of
1938, §§ 1 et seq., 6(d) as amended 29
U.S.C.A. §§ 201 et seq., 206(d).

2. Civil Rights ¢=9.14

Language of the Benneti amend-
ment—-harring sex-based wage discrimina-
tion claims under Title VII where the pay
differential is “authorized” by the Equal
Pay Act—-suggests an intention 1o incorpo-
rate into Title VII only the affirmative
defenses of the Equal Pay Act, not its pro-
hibitory language requiring equal pay for
equal work, which language does not “au-
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thorize” anything at all; nor does this con-
struetion of the amendment render it super-
fluous.  Civil Rights Act of 1964, §§ 701 et
seq., T03(e)(1) as amended 42 U.S.C.A.
§§ 2000e et seq., 2000e-2(e)(1); Fair Labor
Standards Act of 1938, §§ 1 et seq., 6(d) as
amended 29 U.S.C.A. §§ 201 et seq., 206(d).

3. Civil Rights &=39
Labor Relations e=1333

Although the first three affirmative
defenses of the Equal Pay Aect are redun-
dant of provisions elsewhere in the Bennett
amendment, the amendment guarantees a
consistent interpretation of like provisions
in both statutes; more importantly, incor-
poration of the fourth affirmative defense,
“any other factor other than sex,” could
have significant consequences for Title VII
litigation. Civil Rights Act of 1964, §§ 701
et seq., 703(e)1) as amended 42 U.S.C.A.
§§ 2000e et seq., 2000e~2(e)(1); Fair Labor
Standards Act of 1938, §§ 1 et seq., 6(d) as
amended 29 U.S.C.A. §§ 201 et seq., 206(d).

4. Civil Rights =2

Bennett amendment was offered as a
“technical amendment” designed to resolve
any potential conflicts between Title VII
and the Equal Pay Act. Civil Rights Act of
1964, §§ 701 et seq., 703(e)(1) as amended 42
US.C.A. §§ 2000e et seq., 2000e-2(e)1);
Fair Labor Standards Act of 1938, §§ 1 et
Seq., 6(d) as amended 29 U.S.C.A. §§ 201 et
seq., 206(d).

3. Civil Rights ¢=9.10

Title VII's prohibition of discriminato-
Ty employment practices was intended to be
bf’oadly inclusive, proscribing not only overt
discrimination but also practices that are
ffiil" in form but discriminatory in opera-
Hon; the structure of Title VII litigation,
ncluding presumptions, burdens of proof,
and defenses, has heen designed to reflect
this approach. Civil Rights Act of 1964,

701 et seq. as amended 42 US.CA.
§ 2000e et seq.

®
The syllabus constitutes no part of the opinion
of the Court but has been prepared by the
Reporter of Decisions for the convenience of

COUNTY OF WASHINGTON v. GUNTHER
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6. Labor Relations ©=1333

Equal Pay  Act litigation has. been
structured to perwmit employers to defend
against charges of diserimination where
their pay differentials are based on a bona
fide use of “other factors other than sex.”
Fair Labor Standards Aect of 19388, §§ 1 et
seq., 6(d) as amended 29 U.S.C.A. §§ 201 et
seq., 206(d).

7. Labor Relations <1333

Under the Equal Pay Act, courts and
administrative agencies are not permitted
to substitute their judgment for the judg-
ment of an employer who has established
and employed a bona fide job-rating sys-
tem, so long as it does not discriminate on
the basis of sex. Fair Labor Standards Act
of 1938, §§ 1 et seq., 6(d) as amended 29
U.B.C.A. §§ 201 et seq., 206(d).

8. Civil Rights <=9.10

Interpretation of the Bennett amend-
ment as incorporating only the affirmative
defenses of the Equal Pay Aect is supported
by the remedial purposes of Title VII and
the Equal Pay Act, and interpretations of
Title VII that deprive victims of discrimina-
tion of a remedy, without clear congression-
al mandate, must be avoided. Civil Rights
Act of 1964, § 701 et seq. as amended 42
U.S.C.A. § 2000e et seq.; Fair Labor Stan-
dards Act of 1938, §§ 1 et seq, 6(d} as
amended 29 US.C.A. §§ 201 et seq., 206(d).

Syllabus *

While Title VII of the Civil Rights Aet
of 1964 makes it unlawful for an employer
to diseriminate in his employment practices
on the basis of sex, the last sentence of
§ 703(h) of Title VII (Bennett Amendment)
provides that it shall not be an unlawful
employment practice for any employer to
differentiate upon the basis of sex in deter-
mining the amount of its employees’ wages
if such differentiation is “authorized” by
the Equal Pay Act of 1963. The latter Act,
29 U.S.C. § 206(d), prohibits employers from

the reader. See United States v. Detroit Lum-
ber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287, 50
L Ed. 499.
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discriminating on the basis of sex by paying
lower wages to employees of one sex than
to employees of the other for performing
equal work, “except where such payment is
made pursuant to (i) a senjority system; (ii)
a merit system; (iii) a system which meas-
ures earnings by quantity or quality of pro-
duction; or (iv) a differential based on any
other factor other than sex.” Respondents,
women who were employed as guards in the
female "section of petitioner county’s jail
until this section was closed, filed suit under
Title VII for backpay and other relief,
alleging inter alia, that they had been paid
lower wages than male guards in the male
section of the jail and that part of this
differential was attributable to intentional
sex discrimination, since the county set the
pay scale for female guards, but not for
male guards, at-a level lower than that
warranted by its own survey of outside
markets and the worth of the jobs. The
District Court rejected this claim, ruling as
a matter of law that a sex-based wage
discrimination claim cannot be brought un-
der Title VII unless it would satisfy the
equal work standard of the Equal Pay Act.
The Court of Appeals reversed.

Held © The Bennett Amendment does
not restrict Title VII's prohibition of sex-
based wage discrimination to claims for
equal pay for “equal work.” Rather, claims
for sex-based wage discrimination can also
be brought under Title VII even though no
member of the opposite sex holds an equal
but higher paying job, provided that the
challenged wage rate is not exempted un-
der the Equal Pay Act’s affirmative defens-
es as to wage differentials attributable to
seniority, merit, quantity or quality of pro-
duction, or any other factor other than sex:
Pp. 2246-2254.

_1(a)} The language of the Bennett
Amendment—barring sex-based wage dis-
crimination claims under Title VII where
the pay differential is “authorized” by the
Equal Pay Act--suggests an intention to
incorporate into Title VII only the affirma-
tive defenses of the Equal Pay Act, not its
prohibitory language  requiring - equal pay
for equal work, which language does not

101 éUPREME COURT REPORTER
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“authorize” anything at all. Nor does thjs
construction of the Amendment render it
superfluous. = Although the first three af-
firmative defenses are redundant of provi-
sions elsewhere in § 703(h) of Title VII, the
Bennett Amendment guarantees a consist-
ent interpretation of like provisions in both
statutes. - More importantly, incorporation
of the fourth affirmative defense could
have significant consequences for Title VII
litigation. Pp. 2247-2249.

{(b) The Bennett Amendment’s legisla-
tive background is fully consistent with this
interpretation, and does not support an al-
ternative ruling. Pp. 2249-2251.

(c) Although some of the earlier inter-
pretations of the Bennet!t Amendment by
the Equal Employment Opportunity Com-
mission may have supported the view that
no elaim of sex discrimination in compensa-
tion may be brought under Title VII except
where the Equal Pay Act's “equal work”
standard is met, other Commission interpre-
tations frequently adopted the opposite po-
sition. And the Commission, in its capacity
as amicus curiae, now supports respondents’
position. Pp. 2251-2252.

(d) Interpretation . of .~ the Bennett
Amendment as incorporating only the af-
firmative defenses of the Equal Pay Act
draws additional support from the remedial
purposes of the statutes, and interpreta-
tions of Title VII that deprive victims of
diserimination - of a. remedy, without clear
congressional mandate, must be avoided.
Pp. 2252-2253.

{e) The  contention that respondents’
interpretation of the Bennett Amendment
places the pay structure of virtually every
employer and the entire cconomy at risk
and subject to scrutiny by the federal
courts, is inapplicable here. Respondents
contend that the county - evaluated the
worth -of their jobs and determined that
they should be paid approximately 95% as
much as the male officers; that it paid
them only about 70% as much, while paying
the male officers the full evaluated worth
of their jobs; and that the failure of the
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county to pay respondents the full evaluat-
ed worth of their jobs can be proved to be
attributable to intentional sex discrimina-
tion. - Thus, the suit does not require a
court to make its own subjective assessment
of the value of the jobs, or to attempt by
statistical technique or other method to
quantify the effect of sex discrimination on
the wage rates. Pp. 2253-2254.

9 Cir., 602 ¥.2d 832 and 9 Cir,, 623 F.2d
1303, affirmed.

Lawrence R. Derr, Portland, Or., for peti-
tioners.

Carol A. Hewitt, Portland, Or., for re-
spondents.

Barry Sullivan for the United States, et
al,, as-amici curiae by special leave of Court.

sz Justice BRENNAN delivered the opinion

of the Court.

The question presented is  whether
§ 703(h) of Title VII of the Civil Rights Act
of 1964, 18 Stat. 257, 42 U.S.C. § 2000e-2(h),
restricts Title VII's prohibition of sex-based
wage diserimination to elaims of equal pay
for equal work.

1
This case arises over the payment by peti-
tioner, County of Washington, Or., of sub-

Qis¢ stantially lower wages to female |guards in

the female section of the county jail than it

I. Prior to February 1, 1973, the female guards
were paid between $476 and $606 per month,
while the male guards were paid between $668
and $853. Effective February 1, 1973, the fe-
male guards were paid between $525 and $668,
while salaries for male guards ranged from
$701 to $940. 20 FEP Cases 788, 789 (Or.
1976).

2. Oregon requires that female inmates be
guarded solely by women, Or.Rev.Stat. §§ 137.-
350, 137.360 (1979), and the District. Court
opinion indicates that women had not been
employed to guard male prisoners. 20 FEP
Cases, at 789, 792 nn. 8, 9, For purposes of
this litigation, respondents concede that gender
is a bona fide occupational qualification for
some of the female guard positions. See 42
U.8.C. § 2000e-2(e)(1); Dothard v. Rawlinson,

COUNTY OF WASHINGTON v, GUNTHER
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paid to male guards in the male section of
the jail.! Respondents are four women who
were employed to guard female prisoners
and te carry out certain other functions in
the jall? In January 1974, the county elim-
inated the female section of the jail, trans-
ferred the female prisoners to the jail of a
nearby county, and discharged respondents.
20 FEP Cases 788, 790 (Or.1976).

Respondents filed suit against petitioners
in Federal District Court under Title VII,
42 U.S.C. § 2000e et seq.; seeking backpay
and other relief? They alleged that they
were paid unequal wages for work substan-
tially equal to that performed by male
guards, and in the alternative, that part of
the pay differential was attributable to in-
tentional sex discriminationt The latter
allegation was based on a claim_{that, be-
cause of intentional = discrimination, the
county set the pay scale for female guards,
but not for male guards, at a level lower
than that warranted by its own survey of
outside markets and the worth of the jobs.

After trial, the District Court found that
the male guards supervised more than 10
times as many prisoners per guard as did
the female guards, and that the females
devoted much of their time to less valuable
clerical duties. It therefore held that re-
spondents’ jobs were not substantially equal
to those of the male guards, and that re-
spondents were thus not entitled to equal

433 U.S. 321, 97 S.Ct. 2720, 53 L.Ed.2d 786
(1977).

3. Respondents could not sue under the Equal
Pay Act because the Equal Pay Act did not
apply to municipal employees until passage of
the Fair Labor Standards Amendments of 1974,
88 Stat. 55, 58-62. Title VII has applied to
such employees since passage of the Equal Em-
ployment Oppeortunity Act of 1972, § 2(1), 86
Stat. 103.

4, Respondents also contended that they were
discharged and not rehired in retaliation for
their demarnds for equal pay. Respondent Van-
der Zanden also contended that she was denied
medical leave in retaliation for such demands.
The District Court rejected those contentions,
and the Court of Appeals affirmed. Those
claims are not before this Court.
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pay. 20 FEP Cases, at 791, The Court of
Appeals affirmed on that issue, and respon-
dents do not seek review of the ruling.

The District Court also dismissed respon-
dents’ claim that the diserepancy in pay
between the male and female guards was
attributable in part to intentional sex dis-
erimination. It held as a matter of law
that a sex-based wage diserimination eclaim
cannot be brought under Title VII unless it
would satisfy the equal work standard of
the Equal Pay Aet of 19638, 29 US.C
§ 206(d).> 20 FEP Cases, at 791. The court
therefore permitted no additional evidence
on this claim, and made no findings on
whether petitioner county’s pay scales for
female guards resulted from intentional sex
diserimination.

The Court of Appeals reversed, holding
that persons alleging sex diserimination
“are not precluded from suing under Title
V11 to protest ... discriminatory compen-
sation practices” merely because their jobs
were not equal to higher paying jobs held
by members of the opposite sex. 602 F.2d
882, 891 (CA9 1979), supplemental opinion
on denial of rehearing, 9 Cir., 623 F.2d 1303,
1313, 1317 (1980). The court remanded to
the District Court with instructions to take
evidence on respondents” claim that part of
the difference between their rate of pay
and that of the male guards is attributable
to sex jdiscrimination. We granted certio-

5. See infra, at 2247.

6. The concept of “comparable worth” has been
the subject of much scholarly debate, as to
both its elements and its merits as a legal or
economic principle.  See. e.. g, E. Livernash,
Comparable Worth: Issues and Alternatives
(1980); Blumrosen, Wage Discrimination, Job
Segregation, and Title VII of the Civil Rights
Act of 1964, 12 U.Mich.J.L.Ref. 397 (1979);
Nelson, Opton, & Wilson, Wage Discrimination
and the “Comparable Worth” Theory in Per-
spective, 13 UMich.JL.Ref. 231 (1980). The
Equal Employment Opportunity Commission
has conducted hearings on the guestion, see
BNA Daily Labor Report Nos. 83--85 (Apr. 28
30, 1980), and has comumissioned a study of job
evaluation sysiems, see D. Treiman, Job Evalu-
ation; An Analytic Review (1979) (interirn re-
port).
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rari, 449 U.S. 950, 101 S.Ct. 352, 66 L.Ed.2qd
213 (1980), and now affirm.

We emphasize at the outset the narrow-
ness of the guestion before us in.this case,
Respondents’ elaim is not based on the con-
troversial concept of “comparable worth,”§
under which plaintiffs might claim in.
creased compensation on the basis of a com.
parison of the intrinsic worth or difficulty
of their job with that of other jobs in the
same organization or community.” Rather,
respondents seek to prove, by direct evi-
dence, that their wages were depressed be-
cause of intentional sex discrimination, con-
sisting of setting the wage scale for female
guards, but not for male guards, at a level
lower than its own survey of outside mar-
kets and the worth of the jobs warranted.
The narrow question in this case is whether
such a claim is precluded by the last sen-
tence of § T03(h) of Title VII, called the
“Bennett Amendment.”®

B! ,

Title VII makes it an unlawful employ-
ment practice for an employer “to discrimi-
nate against any individual with respect to
his compensation, terms, conditions, or priv-
ileges of employment, because of such indi-
vidual’s ... sex....” 42 U.S.C. § 2000e~
2(a). The Bennett Amendment to Title
VII, however provides:

7. Respondents thus distinguish Lemons v. City
and County of Denver, 620 F.2d 228 (CAl0),
cert. denied, 449 U.S. 888, 101 S.Ct. 244, 66
L.Ed.2d 114 (1980), on the ground that the
plaintiffs, nurses employed by a public hospital,
sought increased compensation on the basis of
a comparison with compensation paid to em-
ployees of comparable value——other than nurs-
es—in the commmunity, without direct proof of
intentional discrimination.

8. We are not called upon in this case to decide
whether respondents have stated a prima facie
case of sex discrimination under Title VII, cf.
Christensen v. Towa, 563 F.2d 353 (CA8 1977),
or to lay down standards for the further con-
duct of this litigation. The sole issue we decide
is. whether respondents’ failure to satisfy the
equal work standard of the Equal Pay Act in
itself precludes their proceeding under Title
VII..
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“It shall not be an unlawful employment
practice under this subchapter for any
employer to differentiate upon the basis
of sex in determining the amount of the
wages or compensation paid or to be paid
to employees of such employer if such
differentiation is authorized by the provi-
sions of section 206(d) of title 29.7 42
U.S.C. § 2000e-2(h).
To discover what practices are exempted
from Title VII's prohibitions by the Bennett
Amendment, we must turn to § 206(d}—the
Equal Pay Act—which provides in relevant
part:

“No employer having employees sub-
ject to any provisions of this section shall
diseriminate, within any establishment in
which such employees are employed, be-
tween employees on the basis of sex by
paying wages to employees in such estab-
lishment at a rate less than the rate at
which he pays wages to employees of the
opposite sex in such establishment for
equal work -on jobs the performance of
which requires equal skill, effort, and re-
sponsibility, and which are performed un-
der similar working conditions, except
where such payment is made pursuant to
(i) a seniority system; (ii) a merit system,;
(ili) a system which measures earnings by
quantity or quality of production; or (iv)
a differential based on any other factor
other than sex.” 77 Stat. 56, 20 U.S.C.
§ 206(d)(1).

On its face, the Equal Pay Act contains
three restrictions pertinent to this case.
First, its coverage is limited to those {em-
ployers subject to the Fair Labor Standards
Act. S.Rep.No.176, 88th Cong., lst Sess., 2
(1963). Thus, the Act does not apply, for
example, to certain businesses engaged in
retajl sales, fishing, agriculture, and news-
Paper publishing. See 29 U.S.C. §§ 203(s),
213(a) (1976 ed. and Supp.IIT). Second, the
Act is restricted to cases involving “equal
work on jobs the performance of which
Tequires equal skill, effort, and responsibili-

9. Similarly, Webster's Third New International
Dictionary 147 (1976) states that the word “au-
thorize” “indicates endowing formally with a

ty, and which are performed under similar
working conditions.” 29 U.S.C. § 206(d)(1).
Third, the Act’s four affirmative defenses
exempt any wage differentials attributable
to seniority, merit, quantity or quality of
preduction, or “any other factor other than
sex.” Ibid.

[1] Petitioners argue that the purpose
of the Bennett Amendment was to restrict
Title: VII sex-based wage discrimination
claims to those that could also be brought
under the Equal Pay Act, and thuas that
claims. not arising from “equal work™ are
precluded. - Respondents, in econtrast, argue
that the Bennett Amendment was designed
merely to incorporate the four affirmative
defenses of the Equal Pay Act into Title
VII for . sex-based wage discrimination
claims. -Respondents thus contend that
claims for sex-based wage discrimination
can be brought under Title VII even though
no member. of the opposite sex holds an
equal but higher paying job, provided that
the challenged wage rate is not based on
seniority, merit, quantity or quality of pro-
duction, or *“any other factor other than
sex.” . The Court of Appeals found respon-
dents’ interpretation the “more persuasive.”
623 F.2d, at 1311. While recognizing that
the language and legislative history of the
provision are not unambiguous, we conclude
that the Court of Appeals was correct.

A
[2] The language of the Bennett
Amendment suggests an intention to incor-
porate only the affirmative defenses of the
Equal Pay Act into Title VII. The Amend-
ment bars sex-based ‘wage - discrimination

claims under Title VII where the {pay dif- Jiss

ferential is “authorized” by the Equal Pay
Act.  Although the word “authorize” some-
times means simply “to permit,” it ordinari-
ly denotes affirmative enabling action:
Black’s Law Dictionary 122 (5th ed. 1979)
defines “authorize” as “[tlo empower; to
give a right or authority to act.”? Cf. 18

power or right to act, usu., with discretionary
privileges.” (Examples deleted.)
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U.8.C. § 1905 (prohibiting the release by
federal employees of certain information
“to any extent not -authorized by law™); 28
U.8.C. § 1343 (1976 ed., Supp.JI1) (granting
distriet courts jurisdiction over “any civil
action authorized by law”). The question,
then, is what wage practices have hbeen
affirmatively authorized by the Equal Pay
Act.

The Equal Pay Act is divided into two
parts: a definition of the violation, followed
by four affirmative defenses. = The first
part can hardly be said to “authorize™ any-
thing at all: it is purely prohibitory. The
second part, however, in essence “autho-
rizes” employers to differentiate in pay on
the basis of seniority, merit, guantity or
quality of production, or any other factor
other than sex, even though such differenti-
ation might otherwise violate the Act. It is
to these provisions, therefore, that the Ben-
nett Amendment must refer.

{3] Petitioners argue that this construe-
tion of the Bennett Amendment would ren-
der it superfluous. See United States v.
Menasche, 348 U.S. 528, 538-539, 75 S.Ct.
513, 519-520, 99 L.Ed. 615 (1955). ' Petition-
ers claim that the first three affirmative
defenses are simply redundant of the provi-
sions elsewhere in § T03(h) of Title VII that
already exempt bona fide seniority and
merit systems and systems measuring earn-
ings by quantity or quality of production,
and that the fourth defense—“any other

_Jz7o _factor other than sex”—is implicit in Title

VII's general prohibition of sex-based dis-
crimination.

10. Section 703(h), as set forth in 42 US.C.
§ 2000e-2(h), provides in relevant part:
“Notwithstanding any other provision of this
subchapter, it shall not be an unlawful employ-
ment practice for an emplover to apply differ-
ent standards of compensation, or different
terms, conditions, or privileges of employment
pursuant to a bona fide seniority or merit sys-
tem, or a system which measures earnings by
guantity or guality of production ... provided
that such differences are not the result of an
intention to discriminate because of sex
." (Emphasis added.)

101 SUPREME COURT REPORTER
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[41 We cannot agree. - The Bennett
Amendment was offered as a “lechnical
amendment” designed to resolve any poten-
tial conflicts between Title VII and the
Equal Pay Act.  See infra, at 2249-2250,
Thus, with respect to the first three defens-
es, the Bennett Amendment has the effect
of guaranteeing that courts and administra-
tive apencies adopt a consistent interpreta-
tion of like provisions in both statutes,
Otherwise, they might develop inconsistent
bodies of ecase law interpreting two sets of
nearly identical language.

[6~7]1 More - importantly, incorporation
of the fourth affirmative defense could
have significant consequences for Title VII
litigation. - Title VII's prohibition of dis-
eriminatory employment practices was in-
tended to be broadly inclusive, proscribing
“not only overt diserimination but also prac-
tices that are fair in form, but discriminato-
ry in operation.” Griggs v. Duke Power Co.,
401 U.8. 424, 431, 91 S.Ct. 849, 853, 28
L.Ed.2d 158 (1971). The structure of Title
VII litigation, including presumptions, bur-
dens of proof, and defenses, has been de-
signed to reflect this approach.. The fourth
affirmative defense of the Equal Pay Act,
however, was designed differently, to con-
fine the application of the Act-to wage
differentials attributable to sex discrimina-
tion. H.R. Rep. No. 309, 838th Cong., 1st
Sess,, 3 (1963), U.S.Code Cong. & Admin.
News 1963, p. 687.  Equal Pay Act litiga-
tion, therefore, has heen structured to per-
mit employers to defend against charges of
discrimination where their pay differentials
are based on a bona fide use of “other
factors other than sex.” ¥  Under the Equal

11. The legislative history of the Equal Pay Act
was examined by this Court in Corning Glass
Works v. Brennan, 417 U.S. 188, 198-201, 94
S.Ct. 2223, 2229-2231, 41 LEd.2d 1 (1974).
The Court observed that earlier versions of the
Equal Pay bill were amended to define equal
work and to add the fourth affirmative defense
because of a concern that bona fide job-evalua-
tion systems used by American businesses
would otherwise be disrupted. Id,, at 199-201,
94 S.Ct., at 2230-2231. This concern is evident
in the remarks of many legislators. Represent-
ative Griffin, for example, explained that the
fourth affirmative defense is a “broad princi-
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| Pay Act, the courts and administrative

agencies ‘are not permitted to “substitute
their judgment for the judgment of the
employer ... who [has] established and ap-
plied a bona fide job rating system,” so long
as it does not discriminate on the basis of
sex. 109 Cong.Rec. 9209 (1963} {statement
of Rep. Goodell, principal exponent of the
Act). Although we do not decide in this
case how sex-based wage discrimination liti-
gation under Title VII should be structured
to accommodate the fourth affirmative de-
fense of the Equal Pay Act; see n. 8, supra,
we- consider it clear that the Bennett
Amendment, under this interpretation, is
not rendered superfluous.

We therefore conclude that only differen-
tials attributable to the four affirmative
defenses of the Equal Pay Act are “autho-
rized” by that Act within the meaning of
§ 703(h) of Title VIL

B

The legislative background of the Ben-
nett Amendment is fully consistent with
this interpretation.

Title VII was the second bill relating to
employment diserimination to be enacted by
the 88th Congress.. Earlier, the same Con-
gress passed the Equal Pay Act “to remedy

ple,” which “makes clear and explicitly states
that a differential based on any factor or fac-
tors other than sex would not violate this legis-
lation.” 109 Cong.Rec. 9203 (1963). See also
id., at 9196 (remarks of Rep. Frelinghuysen);
id., .at 9197-9198 (remarks of Rep. Griffin);
ibid., (remarks of Rep. Thompson); id., at 9198
(remarks of Rep. Goodell); id, at 9202 (re-
marks of Rep. Kelly); id, at 9209 (remarks of
Rep. Goodell); id., at 9217 (remarks of Reps.
Pucinski and Thompson).

12. To answer certain objections raised by Sen-
ators concerning the House version of the Civil
Rights bill, Senator Clark, principal Senate
spokesman for Title VII, drafted a memoran-
dum, printed in the Congressional Record.
One such objection and answer concerned the
relation between Title VII and the Equal Pay
Act:

“Objection: The sex antidiscrimination pro-
visions of the bill duplicate the coverage of the
Equal Pay Act of 1963. But more than this,
they extend far beyond the scope and coverage
of the Equal Pay Act. They do not include the

what was perceived to be a serious and
endemic  problem of [sex-based] employ-
ment - discrimination in private industry,”
Corning Glass Works v. Brennan, 417 U.S.
188, 195, 94 3.Ct. 2223, 2228 41 L.Ed.2d 1
(1974). Any possible ineonsistency between
the Equal Pay_jAct and Title VII did not _172
surface until late in the debate over Title
VII in the House of Representatives, be-
cause, until then, Title VII extended only to
discrimination based on race, color, religion,
or national origin, see H.R. Rep. No. 914,
88th Cong., 1st Sess., 10 (1963), U.3.Code
Cong. & Admin.News 1964, p. 2355, while
the Equal Pay Act applied only to sex dis-
crimination. Just two days before voting
on Title V1I, the House of Representatives
amended the hill fo proscribe sex discrimi-
nation, but did not discuss the implications
of the overlapping jurisdiction of Title VII,
as amended, and the Equal Pay Act. See
110 Cong.Rec. 2577-2584 (1964). The Sen-
ate took up consideration of the House ver-
sion of the Civil Rights bill without refer-
ence to any committee. Thus, neither
House of Congress had the opportunity to
undertake formal analysis of the relation
between the two statutes.!?

_1Several Senators expressed concern that _[173
insufficient attention had been paid to pos-
sible incongistencies between the statutes.

limitations in that act with respect to equal
work on jobs requiring equal skills in the same
establishments, and thus, cut across different
jobs.

“Answer: The Equal Pay Act is a part of the

wage hour law, with different coverage and
with numerous exemptions unlike title VII
Furthermore, under title VI, jobs can no longer
be classified as to sex, except where there is a
rational basis for discrimination on the ground
of bona fide occupational qualification.  The
standards in the Equal Pay Act for determining
discrimination as to wages, of course, are appli-
cable to the comparable situation under title
VIL” 110 Cong:.Rec. 7217 (1964).
This memorandum constitutes the only formal
discussion of the relation between the statutes
prior to consideration of the Bennett Amend-
ment. . It need not concern us here, because it
relates to Title VII before it was amended by
the Bennett Amendment. The memorandum
obviously has no bearing on the meaning of the
terms of the Bennett Amendment itself,
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See id., at 7217 (statement of Sen. Clark);
id., at 13647 (statement of Sen. Bennett).
In an attempt to rectify the problem, Sena-
tor Bennett proposed his amendment. Id,
at 13310. The Senate leadership approved
the proposal as a “technical amendment” to
the Civil Rights bill, and it was taken up on
the floor on June 12, 1964, after cloture had
been invoked. The Amendment engen-
dered no controversy, and passed without
recorded vote. The entire discussion com-
prised a few short statements:

“Mr. BENNETT. Mr. President, after
many years of yearning by members of
the fair sex in this country, and after
very . careful study by the appropriate
committees of Congress, last year Con-
gress passed the so-called Equal Pay Act,
which became effective only yesterday.

“By this time, programs have been es-
tablished for the effective administration
of this act. Now, when the civil rights
bill is under consideration, in which the
word ‘sex’ has been inserted in many
places, I do not believe sufficient atten-
tion may have been paid to possible con-
flicts between the wholesale insertion of
the word ‘sex’ in the bill and in the Equal
Pay Act.

“The purpose of my amendment is to
provide that in the event of conflicts, the
provisions of the Equal Pay Act shall not
be nullified.

“! understand that the leadership in
charge of the hill have agreed to the
amendment as a proper technical correc-
tion of the bill. If they will confirm that
understand {sic], I shall ask that the
amendment be voted on without asking
for the yeas and nays.

13. The dissent finds it “obvious” that the “prin-
cipal way" the Equal Pay Act might have been
“nuilified” by enactment of Title VII is that the
“equal pay for equal work standard” would not
apply under Title VIL. Post, at 2260. There is,
however, no support for this copclusion in the
legislative history: not one Senator or Con-
gressman discussing the Bennett Amendment
during the debates over Title VII so much as
mentioned the *“equal pay for equal work”
standard. Rather, Senator Bennett’s expressed
concern was for preserving the “‘programs”

1“Mr. HUMPHREY. The amendment of iz

the Senator from Utah is helpful, T be.
lieve it is needed. I thank him for his
thoughtfulness. The amendment is fully

acceptable. '

“Mr. DIRKSEN. Mr. President, I yield
myself 1 minute.

“We were awidre of the conflict that
might develop, because the Equal Pay
Act was an amendment to the Fair Labor
Standards ‘Act. The Fair Labor  Stan-
dards Act carries out certain exceptions.

“All that the pending amendment does
is recognize those exceptions, that are
carried in the basic act.

“Therefore; this amendment is neces-
sary, in the interest of clarification.” Id,
at 136417, ‘

As this discussion shows, Senator Bennett
proposed the Amendment because of a gen-
eral concern that insufficient attention had
been paid te the relation between the Equal
Pay Act and Title VII, rather than because
of a specific potential conflict between the
statutes.® - His - explanation that the
Amendment assured that the provisions of
the Equal Pay Act “shall not be nullified”
in the event of conflict with Title VII may
be read as referring to the affirmative de-
fenses of the Act. Indeed, his emphasis on
the “technical” nature of the Amendment
and his concern for not disrupting the

“effective administration” of the Equal Pay _firs

Act are more compatible with an interpre-
tation of the Amendment as incorporating
the Act’s affirmative defenses, as adminis-
tratively interpreted, than as engrafting all
the restrictive features of the Equal Pay
Act onto Title VILM

that had “been established for the effective
administration” of the Egual Pay Act. 110
Cong.Rec. 13647 (1964).  This suggests that the
focus of congressional concern was on adminis-
trative interpretation and enforcement proce-
dures, rather than on the “egual work™ limita-
tion.

14.  The argument in the disgent that under our
interpretation, the Equal Pay Act would be im-
pliedly repealed and rendered a nullity, post, at
2260, is mistaken. Not only might the substan-
tive provisions of the Equal Pay Act’s affirma-
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Senator Dirksen’s comment that all that
the Bennett Amendment does is to “recog-
nize” the exceptions carried in the Fair
Labor Standards Act, suggests that the
Bennett Amendment was necessary because
of the exceptions to coverage in the Fair
Labor - Standards Act, which made the
Equal Pay Act applicable to a narrower
class of employers than was Title VII. See
supra, at 2247 The Bennett Amendment
clarified that the standards of the Equal
Pay "Act would govern even those wage
diserimination cases where only Title VII
would otherwise apply. So understood,
Senator Dirksen's remarks are not incon-
sistent with our interpretation.!®

_[Although there was no debate on the Ben-
nett - Amendment in the House of Repre-
sentatives when the Senate version of the
Act returned for final approval, Represent-
ative Celler explained each of the Senate’s
amendnients immediately prior to the vote.
He stated that the Bennett Amendment
“[pirovides that compliance with the Fair
Labor Standards Act as amended satisfies
the requirement of the title barring dis-
erimination because of sex....” 110 Cong.
Ree. 15896 (1964). 1If taken literally, this

tive defenses affect the outcome of some Title
VIl sex-based wage discrimination cases, see
supra, at 2248-2249, but the procedural charac-
teristics of the Equal Pay Act also remain sig-
nificant.. For example, the statute of limita-
tions for backpay relief is more generous under
the Equal Pay Act than under Title V1, and the
Equal Pay Act, unlike Title VI, has no require-
ment of filing administrative complaints and
awaiting - administrative conciliation efforts.
Given these advantages, many plaintiffs will
prefer to sue under the Equal Pay Act rather
than Title VI See B. Babcock, A. Freedman,
E. Norton, & S. Ross, Sex Discrimination and
the Law 507 (1975).

15. - In an exchange during the debate on Title
V11, Senator Randolph asked Senator Hum-
phrey whether certain differences in treatment
in industrial retirement plans, including earlier
retirement options for women, would be per-
missible. Senator Humphrey responded: “Yes.
That point was made unmistakably clear earlier
teday by the adoption of the Bennett amend-
ment; so there can be no doubt about it.” 110
Cong.Rec. 13663-13664 (1964). Apparently,
Senator Humphrey believed that the discrimi-
natory provisions to which Senator Randolph
referred were authorized by the Equal Pay Act.

explanation would restrict Title VII's cover-
age of sex discrimination more severely
than even petitioners suggest: not only
would it confine wage diserimination claims
to those actionable under the Equal Pay
Act, but it would block all other sex dis-
crimination claims as well.  We can only
conclude that Representative Celler’s expla-
nation was not intended to be precise, and
does not. provide a solution to the present
problem. !

Thus, although the few references by
Members of Congress to the Bennett
Amendment do not explicitly confirm that
its purpose was to incorporate into Title VII
the four affirmative defenses of the Equal
Pay Act in sex-based wage discrimination
cases, they are broadly consistent with such
a reading, and do not support an alternative
reading.

e L
The interpretations of the Bennett
Amendment by the agency entrusted with
administration of Title VII--the Equal Em-
ployment Opportunity Commission—do not
provide much guidance in this case. ~ Cf.

His answer does not reveal whether he believed
such plans to fall within one of the affirmative
defenses of the Act, or whether they simply did
not vielate the Act. .

16. The parties also direct our attention to sev-
eral comments by Members and Committees of
Congress made after passage of Title VII.  See
111 Cong.Rec. 13359 (1965) (statement by Sen-
ator Bennett that “compensation on account of
sex does not violate title VH unless it also
violates the Equal Pay Act”); id., at 18263
(statement by Senator Clark criticizing Senator
Bennett's attempt to create post hoc legislative
history: and adding his own interpretation);
S.Rep, No. 95-331, p. 7 (1977) (stating that the
Bennett Amendment authorizes only those
practices within the four affirmative defenses
of the Equal Pay Act).

We  are normally hesitant to attach much
weight to comments made after the passage of
legislation.  See Teamsters v. United States,
431 U.S. 324, 354, n. 39, 97 S.Ct. 1843, 1864, n.
39, 52 L.Ed2d 396 (1977). In view of the
contradictory nature of these cited statements,
we give them no weight at all.
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Griggs v. Duke Power Co., 401 U.S, at
433-434, 91 S.Ct., at 854-855. The Commis-
sion’s 1965 Guidelines on Discrimination Be-
cause of Sex stated that “the standards of
‘equal pay for equal work’ set forth in the
Equal Pay Act for determining what is
unlawful discrimination. in compensation
are applicable to Title VIL” 29 CFR
§ 1604.7(a) (1966). 1In 1972, the EEOC de-
leted this portion of the Guideline, see 37
Fed.Reg. 6837 (1972). Although the origi-
nal Guideline may be read to support peti-
tioners’ argument that no claim of sex dis-
crimination  in. compensation may be
brought under Title VII except where the
Equal Pay Act’s “equal work” standard is
met, EEOC practice under this Guideline
was considerably less than steadfast.

The restrictive . interpretation suggested
by the 1965 Guideline was followed in sev-
eral opinion letters in the following years.)?
During the same period, however, EEOC
decisions frequently adopted the opposite
position.  For example, a reasonable-cause
determination issued by the Commission in
1968 stated that “the existence of separate
and different wage rate schedules for male
employees on. the one hand, and female
employees on the other doing reasonably
comparable work, establishes diseriminatory
wage rates based solely on the sex of the
workers.” Harrington v. Piccadilly Cafete-
ria, Case No. AU 7-3-173 (Apr. 25, 196R).18
_1The current Guideline does not purport to
explain whether the equal work standard of
the Equal Pay Act has any application to
Title VII, see 29 CFR § 1604.8 (1980), but
the EEOC now supports respondents’ posi-
tion in its capacity as amicus eurize. In
light of this history, we feel no hesitation in
adopting what seems to us the most per-
suasive interpretation of the Amendment,
in lieu of that once espoused, but not eon-
sistently followed, by the Commission.

17. See General Counsel's opinion of December
29, 1963, App. to Brief for Petitioners 7a; Gen-
eral Counsel's opinion of May 4, 1866, id., at
11a-13a; Commissioner’s opinion of July 23,
1966, id., at 16a, BNA Daily Labor Report No.
171, pp. A-3 to A—4 (Sept. 1, 1966); Acting
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[8] Our interpretation of the Bennett
Amendment draws additienal support from
the remedial purposes of Title VII and the
Equal Pay Act. Section 703(a) of Title VII
makes it unlawful for an employer “to fail
or refuse to hire or to discharge any individ-
ual, or otherwise to discriminate against
any individual with respect to his compen-
sation, terms, conditions, eor privileges of
employment” because of such individual’s
sex. 42 U.S.C. § 2000e-2(a) (emphasis add-
ed).  As Congress itself has indicated, a
“broad approach” to the definition of equal
employment opportunity is  essential to
overcoming and undoing the effect of dis-
crimination.. S.Rep. No. 867, 88th Cong., 2d
Sess., 12 (1964). We must therefore avoid
interpretations of Title VII that deprive
vietims of diserimination of a remedy, with-
out clear eongressional mandate.

Under petitioners’ reading of the Bennett
Amendment, only those sex-based wage dis-
crimination- claims that satisfy the “equal
work” standard of the Equal Pay Act counld
be brought under Title VII. In. practical
terms, this means that a woman. who is
discriminatorily underpaid could obtain no
relief-—no matter how egregious the dis-
crimination might be—unless her employer
also employed a man in an equal job in the
same establishment, at a higher rate of pay.

Thus, if_tan employer hired a woman for a _[17s

unique position in the company and then
admitted that her salary would have been
higher had she been . male, the woman
would be unable to obtain legal redress
under petitioners’ interpretation. Similar-
ly, if an employer used a transparently sex-
biased system for wage determination,
women holding jobs not equal to those held
by men-would be denied the right to prove
that the system is a pretext for diserimina-

General Counsel’s  Memorandum of June 6,
1967, App. to Brief for Petitioners 2}a-22a.

18, See alse Dec. No. 6-6-5762, CCH EEQC
Decisions (1973) § 6001, pp. 40084009, n. 22
(1968); Dec. No. 71-2629, CCH EEOC Deci-
sions (1973) § 6300, pp. 4538-4539 (1971).




452 U.8. 181

COUNTY OF WASHINGTON v. GUNTHER

2253

Cite as 101 S.Ct. 2242 (J981)

tion. Moreover, to cite an example arising
from a recent case, Los Angeles Dept. of
Water & Power v. Manhart, 435 U.S. 702,
98 S.Ct. 1370, 55 L.Ed.2d 657 (1978), if the
employer required its female workers to
pay more into its pension program than
male workers were required to pay, the only
women who could bring a Title VII action
under petitioners’ interpretation would be
those who could establish that a man per-
formed equal work: a female auditor thus
might have a cause of action while a female
secretary might not. Congress surely did
not intend the Bennett Amendment to insu-
late such blatantly discriminatory practices
from judicial redress under Title VIL1®

Moreover,  petitioners’ - interpretation
would have other far-reaching conse-
quences. Since it rests on the proposition
that any wage differentials not prohibited
by the Equal Pay Act are “authorized” by
it, petitioners’ interpretation would lead to
the conclusion that discriminatory compen-
sation by employers not covered by the Fair
Labor Standards Act is “authorized”—since
not prohibited—by the Equal Pay  Act.
Thus it would deny Title VII protection
against sex-based wage discrimination by
those employers not subject to the Fair
Labor Standards Act but covered by Title
VIL. See supra, at 2247. There is no per-
suasive evidence that Congress intended
such a result, and the EEOC has rejected it
since at least 1965. See 29 CFR § 1604.7
(1966). Indeed, petitioners themselves ap-
barently acknowledge that Congress intend-
ed Title VII's broader coverage to apply to
ef{ual pay claims under Title VII, thus im-
Pliedly admitting the fallacy in their own
argument. Brief for Petitioners 48,

: Petitioners” reading is thus flatly incon-
Sistent with our past interpretations of Ti-
tle VII as “prohibitfing] all practices in
Whatever form which create inequality in
employment opportunity due to discrimina-
tion on the basis of race, religion, sex, or

19, The dissent attempts to minimize the signifi-
€ance of the Title VI remedy in these cases on
the ground that the Equal - Pay Act already
PTOYides an action for sex-biased wage discrim-
mation by women who hold jobs not currently

national origin.” - Franks v. Bowman Trans-
portation Co., 424 U.S. 747, 763, 96 S.Ct.
1251, 1263, 47 L.Ed.2d 444 (1976). As we
said in Los Angeles Dept. of Water & Pow-
er v. Manhart, supra, at 707, n. 13, 98 S.Ct,,
at 1375, n. 13: “In forbidding employers to
discriminate against individuals because of
their sex, Congress intended to strike at the
entire spectrum of disparate treatment of
men and women resulting from sex stereoc-
types.” (Emphasis added.) We must there-
fore reject petitioners’ interpretation of the
Bennett Amendment.

I

Petitioners argue strenuously that the ap-
proach of the Court of Appeals places “the
pay structure of virtually every employer
and the entire economy at risk and
subject to serutiny by the federal courts.”
Brief for Petitioners 99-100. They raise
the specter that “Title VII plaintiffs could
draw any type of comparison imaginable
concerning job duties and pay between any
job predominantly performed by women
and any job predominantly performed by
men.” Id., at 101. But whatever the merit
of petitioners’ arguments in other contexts,
they are inapplicable here, for claims based
on the type of job comparisons petitioners
describe are manifestly different from re-
spondents’ claim. - Respondents contend
that the County of Washington evaluated
the worth of their jobs; that the county
determined that they should be paid ap-
proximately 95% as much as the male cor-
rectional officers; that it paid them only
about 70% as much, while paying the male

_10fficers the full evaluated worth of their _jis:

Jjobs; and that the failure of the county to
pay respondents the full evaluated worth of
their jobs can be proved to be attributable
to intentional sex discrimination. Thus, re-
spondents’ suit does not require a court to
make its own subjective assessment of the

held by men. Post, at 2264. But the dissent’s
position would still leave remediless all victims
of discrimination who hold jobs never held by
men.
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value of the male and female guard jobs, or
to attempt by statistical technique or other
method to quantify the effect of sex dis-
crimination on the wage rates.?

We do not decide in this case the precise
contours .of lawsuits challenging sex dis-
crimination in compensation under Title
VIL. 1t is sufficient to note that respon-
dents’ claims of discriminatery undercom-
pensation are mot barred by § 703(h) of
Title VII merely because respondents do
not perform work equal to that of male jail
guards. - The judgment of the Court of Ap-
peals is therefore

Affirmed.

Justice REHNQUIST, with whom THE
CHIEF JUSTICE, Justice STEWART, and
Justice POWELL join, dissenting.

The Court today holds a plaintiff may
state a claim of sex-based wage diserimina-
tion under Title VII without even establish-
ing that she has performed “equal or sub-
stantially equal work” to that of males as
defined in the Equal Pay Act. Because I
believe that the legislative history of both
the Equal Pay Act of 1963 and Title VII
clearly establishes that there can be no Title
VH claim of sex-based wage discrimination
without proof of “equal work,” I dissent.

1

Because the Court never comes to grips
with petitioners’ argument, it is necessary
to restate it here. Petitioners argue_{that
Congress in adopting the Equal Pay Act
specifically addressed the problem of sex-
hased wage discrimination and determined
that there should be a remedy for claims of
unequal pay for equal work, but not for
“comparable” work. Petitioners  further
observe that nothing in the legislative histo-
ry of Title VII, enacted just one year later
in 1964, reveals an intent to overrule that
determination. - Quite the contrary, peti-
tioners note that the legislative history of

20.. See Treiman, supra n. 6, at 35-36 (interim
report to the EEOC); Fisher, Multiple Regres-
sion in Legal Proceedings, 80 Colum.L.Rev.
702, 721-725 (1980); Nelson, Opton, & Wilson,
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Title VII, including the adoption of the
so-called Bennett Amendment, demon-
strates Congress’ intent to require all sex-
based wage discrimination claims, whether
brought under the Equal Pay Act or under
Title VII, to satisfy the “equal work” stan-
dard.” Because respondents have not satis-
fied the “equal work” standard, petitioners

conclude that they have not stated a claim

under Title VIL

In rejecting that argument, the Court
ignores traditional canons of statutory con-
struction and relevant legislative history.
Although I had thought it well settled that
the legislative history of a statute is a use-
ful guide to the intent of Congress, the
Court today claims that the legislative his-
tory “has no bearing on the meaning of the
[Act],” ante, at 2249, n.12, “does not provide
a solution to the present problem,” ante, at
2251, and is simply of “no weight.” Ante,
at 2251, n.16.  Instead, the Court rests its
decision on its unshakable belief that any
other result would be unsounded public poli-
cy. It insists that there simply must be a
remedy for wage -diserimination  beyond
that provided in the Equal Pay Act. The
Court does not explain why that must be so,
nor does it explain what that remedy might
be. And, of course, the Court cannot ex-
plain why it and not Congress is charged
with determining what is and what is not
sound public policy.

The closest the Court can come in giving
a reason for its decision is its belief that
interpretations of Title VII which “deprive
victims of discrimination of a remedy, with-
out clear congressional mandate” must be
avoided. Ante, at 2252. But that analysis
turns traditional cannons of statutory con-

struction on their head. It has long been jis3

the rule that when a legislature enacts a
statute to protect a class of persons, the
burden is on the plaintiff to show statutory
coverage, not on the defendant to show that
there is a “clear congressional mandate” for

supra n. 6, at 278-288;  Schwab, Job Evaluation

and Pay Setting: Concepts and Practices, in
Livernash, supra n. 6, at 49, 52--70.
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excluding the plaintiff from coverage.
Such a departure from traditional rules is
particularly unwarranted in this - case,
where the doctrine of in pari materia sug-
gests that all elaims of sex-based wage dis-
crimination are governed by the substantive
standards of the previously enacted and
more specific legislation, the Equal Pay
Act.

Because the decision does not rest on any
reasoned statement of logic or principle, it
provides little guidance to employers or
lower courts as to what types of compensa-
tion practices might now violate Title VIL
The Court correctly emphasizes that its de-
cision is narrow, and indeed one searches
the Court’s opinion in vain for a hint as to
what pleadings or proof other than that
adduced in this particular ease, see ante, at
2253-2254, would be sufficient to state a
claim of sex-based wage discrimination un-
der Title VIL. To paraphrase Justice Jack-
son, the Court today does not and apparent-
ly cannot enunciate any legal eriteria by
which suits under Title VII will be adjudi-
cated and it lays “down no rule other than
our passing impression to guide ourselves or
our successors.” Bob-Lo Excursion Co. v.
Michigan, 333 U.S. 28, 45, 68 S.Ct. 358, 366,
92 L.Ed. 455 (1948). All we know is that
Title VII provides a remedy when, as here,
plaintiffs seek to show hy direct evidence
that their employer intentionally depressed
their wages.  And, for reasons that go
largely unexplained, we also know that a
Title VII remedy may not be available to
plaintiffs who allege theories different than
that alleged here, such as the so-called
“comparable worth” theory. One has the
sense that the decision today will be treated
like a restricted railroad ticket, “good for
this day and train only.” Smith v. Al-
wright, 321 U.S. 649, 669, 64 3.Ct. 757, 768,
88 L.Ed. 987 (1944) (Roberts, J., dissenting).

In the end, however, the flaw with to-
day’s decision is not so much that it is so
narrowly written as to be virtually jmean-
ingless, but rather that its legal analysis is
wrong. The Court is obviously more inter-
ested in the consequences of its decision

that in discerning the intention of Congress.
In reaching its desired result, the Court
conveniently and persistently ignores rele-
vant legislative history and instead relies
wholly on what it believes Congress should
have enacted.

II

The Equal Pay Act

The starting point for any discussion of
sex-based wage discrimination claims must
be the Equal Pay Act of 1963, enacted as an
amendment to the Fair Labor Standards
Act of 1938, 29 U.5.C. §§ 201-219 (1976 ed.,
Supp.IIT). - It was there that Congress, af-
ter 18 months of careful and exhaustive
study, specifically addressed the problem of
sex-based wage diserimination. - The Equal
Pay Act states that employers shall not
discriminate on the basis of sex by paying
different wages for jobs that require equal
skill, effort, and responsibility. In adopting
the “equal pay for equal work” formula,
Congress carefully eonsidered and ultimate-
ly rejected the “equal pay for comparable
worth” standard advanced by respondents
and several amici. As the legislative histo-
ry of the Equal Pay Act amply demon-
strates, Congress realized that the adoption
of the comparable-worth doctrine would ig-
nore the economic realities of supply and
demand and would involve both govern-
mental agencies and courts in the impossi-
ble task of ascertaining the worth of com-
parable work, an area in which they have
little expertise.

The legislative history of the Fqual Pay
Act begins in 1962 when Represcntatives
Green and Zelenko introduced two identical
bills, H.R. 8898 and H.R. 10226 respectively,
representing the Kennedy administration’s
proposal for equal pay legislation. Both
bills stated in pertinent part:

“SEC. 4. No -employer shall dis-
eriminate .. between employees on the

basis of sex by paying wages to_jany [iss

employee at a rate less than the rate at
which he pays wages to any employee of
the opposite sex for work of comparable
character on jobs the performance of
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which requires comparable skills, except
where such payment is made pursuant to
a seniority or merit- increase system
which does not discriminate on the basis
of sex.” H.R. 8898, 87th Cong., 1st Sess.
(1961); H.R. 10226, 87th Cong., 2d Sess.
(1962) {emphasis supplied).t

During the extensive hearings on the pro-
posal, the administration strenuously urged
that Congress adopt the “comparable” lan-
guage; nothing that the comparability of
different jobs could be determined through
job evaluation procedures. Hearings on
H.R. 8898, H.R. 10226 before the Select
Subcommittee on Labor of the House Com-
mittee on Education and Labor, 87th Cong.,
2d Sess. 16, 27 (1962) (testimony of Secre-
tary of Labor Arthur Goldberg and Assist-
ant Secretary of Labor Esther Peterson).
A bill containing the comparable-work for-
mula, then denominated H.R. 11677, was
reporled out of the House Committee on
Education and Labor and reached the full
House. = Once there, Representative St.
George objected to the “comparable work”
language of the bill and offered an amend-
ment which limited equal pay claims te
those “for equal work on jobs, the perform-
ance of which requires equal skills.” 108
Cong.Rec. 14767 (1962).  As she explained,
her purpese was to limit wage discrimina-
tion claims to the situation where men and
women were paid differently for perform-
ing the same job.

“What we want to do in this bill is to
make it exactly what it says. It is called
equal pay for equal work in some of the
committee hearings. - There is. a great

difference between the word ‘comparable’

and the word ‘equal’

1. Comparable work was not a new idea. Dur-
ing World War II the regulations of the Nation-
al War Labor Board (NWLB) required equal
pay for “comparable work.” Under these regu-
lations, the Board made job evaluations to de-
termine whether pay inequities existed within a
plant between similar jobs. See General Elec-
tric Co., 28 War Lab.Rep. 666 (1945). As a
result, in every Congress since 1945 bills had
been .introduced mandating equal pay . for
“comparable work.,” In substituting the term
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“... The word ‘comparable’ opens up
great vistas. It gives tremendous lati-
tude to whoever is to be arbitrator in
these disputes.”  Ibid. (Emphasis sup-
plied.)
Representative Landrum echoed those re-
marks. He stressed that the St. George
amendment would prevent *“the trooping
around all over the country of employees of
the Labor Department harassing business
with their various interpretations of the
term ‘comparable’ when ‘equal’ is eapable of
the same definition throughout the United
States.” Id., at 14768. The administration,
represented by Representatives Zelenko and
Green vigorously urged the House to reject
the St. George amendment. - They observed
that the “equal work” standard was nar-
rower than the existing “equal pay for com-
parable work” language and eited corre-
spondence from Secretary of Labor Gold-
berg that “comparable is a key word in our
proposal.” ~ Id, at 14768-14769.  The
House, however, rejected that advice and
adopted the St. George Amendment. When
the Senate considered the bill, it too reject-
ed the “comparable work™ theory in favor
of the “equal work” standard.

Because the Conference Committee failed
to report a bill out of Committee, enact-
ment of equal pay legislation was delayed
until 1963. Equal pay. legislation, contain-
ing the St. George amendment, was reintro-
duced at the beginning of the session. The
congressional debate on that legislation
leaves no doubt that Congress clearly re-
jected the entire notion of *“comparable

work.”” For example, Representative | Goo- _jigz

dell, a cosponsor of the Act, stressed the
significance of the change from “compara~
ble work” to “equal work.”?

“equal work” for “comparable work,” Con-
gress clearly rejected the approach taken by
the NWLB.

2.  Statements made by the sponsors of legisla-
tion “deservle] to be accorded substantial
weight in interpreting the statute”  FEA v
Algonquin SNG, Ine., 426 U.S. 548, 564, 96
S.Ct. 2295, 2304, 49 L.Ed2d 49 (1976);
Schwegmann Brothers v. Calvert Distillers
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“T think it is important that we have
clear legislative history at this' point.
Last year when the House changed the
word ‘comparable’ to ‘equal’ the clear in-
tention was to narrow the whole concept.
We went from ‘comparable’ to ‘equal
meaning that the jobs involved should be
virtually identical, that is, that they
would be very much alike or closely relat-
ed to each other.

“We do not expect the Labor Depart-
ment to go into an establishment and
attempt to rate jobs that are not equal
We do not want to hear the Department
say, ‘Well, they amount to the same
thing,” and evaluate them so that they
come up to the same skill or point. We
expect this to apply only to jobs that are
substantially identical or equal” 109
Cong Rec. 9197 (1963) (emphasis sup-
plied).

Representative Frelinghuysen agreed with

those remarks.
“[Wle can expect that the administration
of the equal pay concept, while fair and
effective, will not be excessive nor exces-
sively wide ranging. What we seek to
insure, where men and women are doing
the same job under the same working
conditions],] that they will receive the
same pay. It is not intended that either
the Labor Department or individual em-
ployees will be equipped with hunting
licenses.

(24

[The EPA1] is not intended to
compare unrelated jobs, or jobs that have
been historically and normally considered
by the industry to be different” Id. at
9196 (emphasis supplied)?

Corp,, 341 U.s, 384, 394, 71 S.Ct. 745, 750, 95
L.Ed. 1035 (1951).

jz‘ Representative Goodell rejected any type of
. Wage comparisons between men and women as
“the bz}sxs for relief. He stated: “We do not
AVe in mind the Secretary of Labor’s going
a“to an establishment and saying, ‘Look you
¢ paying the women here $1.75 and the men
you Come on in here, Mr. Employer, and
Prove that you are not discriminating on

© basis of sex.” That would be just the oppo-

i

lors S.Ct—19

_1Thus, the legislative history of the Equal {183

Pay Aect clearly reveals that Congress was
unwilling = to give -either the Federal
Government or the courts broad authority
to determine comparable wage rates. Con-
gress recognized that the adoption of such a
theory would ignore econemie realities and
would result in major restructuring of the
American economy. Instead, Congress con-
cluded that governmental intervention to
equalize wage differentials was to be un-
dertaken only within one circumstance:
when men’s and women’s jobs were identi-
cal or nearly so, hence unarguably of equal
worth. It defies common sense to believe
that the same Congress—which, after 18
months of hearings and debates, had decid-
ed in 1963 upon the extent of federal in-
volvement it desired in the area of wage
rate claims—Iintended sub silentio to reject
all of this work and to abandon the limita-
tions of the equal work approach just one
year later, when it enacted Title VIL

Title VII

Congress enacted the Civil Rights Act of
1964, 42 U.S.C. § 2000a ef seq., one year
after passing the Equal Pay Act. Title VII
prohibits discrimination in employment on
the basis of race, color, national origin, reli-
gion, and sex. 42 U.S.C. § 2000e-2(a)(1).
The question is whether Congress intended
to completely turn its back on the “equal
work” standard enacted in the Equal Pay
Act of 1963 when it adepted Title VII only
one year later.

_1The Court -answers that question in the _fiss

affirmative, concluding that Title VII must
be read more broadly than the Equal Pay
Act. In so holding, the majority wholly

site of what we are doing.” 109 Cong.Rec.
9208 (1963). Similarly, Representative Griffin
noted that the “equal work” standard meant
that the jobs of inspector and assembler could
not be compared, nor could inspectors who
inspect complicated parts be compared to in-
spectors making simple cursory inspections.
Id., at 9197. Representative Thompson, one of
the original sponsors of the equal pay legisla-
tion, agreed with Representative Griffin's ex-
amples. Id., at 9198.
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ignores this Court’s repeated adherence to
the doctrine of in pari materia, namely, that
“Iwlhere there is no clear intention other-
wise, a specific statute will not be con-
trolled or nullified by a general one, regard-
less of the priority of enactment.” . Radza-
nower v. Touche Ross & Co., 426 U.S. 148,
153, 96 S.Ct. 1989, 1992, 48 L.Ed.2d 540
(1976), citing Morton v. Mancari, 417 1.8,
535, 550-551, 94 S.Ct. 2474, 2482-2483, 41
L.Ed.2d 290 (1974); United States v. United
Continental Tuna Corp., 425 U.S. 164, 169,
96 S.Ct. 1319, 1323, 47 L.Ed.2d 653 (1976).
In Continental Tuna, for example, the low-
er court held that an amendment to the
Suits in Admiralty Aet allowed plaintiffs to
sue the United States under that Act and
ignore the applicable and more stringent
provisions of the previously enacted Public
Vessels Act. We rejected that construction
because it amounted to a repeal, of the
Public Vessels Act by implication. We rec-
ognized that such an evasion of the congres-
sional purpose reflected in the restrictive
provisions would not be permitted ahsent
some clear statement by Congress that such
was intended by the later statute.. Similar-
ly, in Train v. Colorado Public Interest Re-
search Group, 426 U.8. 1, 96 S.Ct. 1938, 48
L.Ed.2d 434 (1976), this Court rejected a
construction of the Federal Water Control
Act which would have substantially altered
the regulation scheme established under the
Atomic Energy Act, without a “clear indica-
tion of legislative intent.” Id, at 24, 96
S.Ct., at 1948,

When those principles are applied 1o this
case, there can be no doubt that the Equal
Pay Act and Title VII should be construed
in pari materia. The Equal Pay Act is the
more specific piece of legislation, dealing
solely with sex-based wage discrimination,
and was the product of exhaustive eongres-
sional study. Title VII, by contrast, is a

4. Indeed. Title VII was originally intended to
protect the rights of Negroes. On the final day
of consideration by the entire House, Repre-
sentative Smith added an amendment to pro-
hibit sex discrimination. It has been speculat-
ed that the amendment was added as an at-
tempt to thwart passage of Title VII. The
amendment was passed by the House that
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general anlidiserimination provision, passed
with virtually no consideration of the spe-
cific problem of sex-based wage discrimina-
tion. . See General Electric Co. v. Gilbert,
429 U.S. 125, 143, 97 S.Ct. 401, 411, 50
L.Ed.2d 343 (1976) (the legislative history of
the sex discrimination amendment }is “nota-
ble primarily for its brevity”).® Most sig.
nificantly, there is absolutely nothing in the
legislative history of Title VII which re-
veals an intent by Congress to repeal by
implication the provisions of the Equal Pay
Act. Quite the contrary, what little legisla-
tive history there is on the suhject—such as
the comments of Senators Clark and Ben-
nett and Representative Celler, and the eon-
temporaneous  ~ interpretation  of  the
EEOC—indicates that Congress intended to
incorporate the substantive standards of the
Equal Pay Act into Title VII so that sex-
based wage diserimination claims would be
governed by the equal work standard of the
Equal Pay Act and by that standard alone.
See discussion infra, at 2258-2262.

In order to reach the result it so desper-
ately desires, the Court neatly solves the

problem of this eontrary legislative history

by simply giving it “no weight.” . Ante, at
2249 n.12; 2251 and n.16. But it cannot be
doubted that Chief Justice Marshall stated
the correct rule that “[wlhere the mind
labours te discover the design of the legisla-
ture, it seizes every thing from which aid
can be derived....” United States v. Fish-
er, 2 Cranch 358, 386, 2 L.Ed. 304 (1805). In
this case, when all of the picces of legisla-
tive history are considered in toto, the
Court’s version of the legislative history of
Title VII is barely plausible, say nothing of
convineing.

Title VII was first considered by the
House, where the prohibition against sex
discrimination. was added on the House

same day, and the entire bill was approved two
davs later and sent to the Senate without any
consideration of the effect of the amendment
on the Equal Pay Act. The attenuated history

of the sex amendment to Title VI makes it
difficult to believe that Congress thereby in-
tended to wholly abandon the carefully crafted
equal. work standard of the Equal Pay Act




452 U.S. 192

COUNTY OF WASHINGTON v. GUNTHER

2259

Cite as 101 5.Ct. 2242 (1981)

floor.  When the bill reached the Senate it
bypassed the |Senate Committee system
and was presented directly to the full Sen-
ate. It was there that concern was ex-
pressed about the relation of the Title VII
sex discrimination ban to the Equal Pay
Act. In response to questions by Senator
Dirksen, Senator Clark, the floor manager
for the bill, prepared a memorandum in
which he attempted to put to rest certain
objections which he believed to be unfound-
ed. Senator Clark’s answer to  Senator
Dirksen reveals that Senator Clark believed
that all cases of wage discrimination under
Title VII would be treated under the stan-
dards of the Equal Pay Act:

“Objection. The sex antidiscrimination
provisians of the bill duplicate the cover-

_age of the Equal Pay Act of 1963. But
more than this, they extend far beyond
the seope and coverage of the Equal Pay
Act. They do not include the limitations
in that act with respect to equal work on
Jjobs requiring equal skills in the same
establishments, and thus, cut across dif-
ferent jobs.

“Answer. The Equal Pay Act is a part
of the wage hour law, with different cov-
erage and with numerous exemptions un-
like title VII.  Furthermore, under title
VII, jobs can no longer be classified as to
sex, except where there is a rational basis

- for discrimination on the ground of bona
fide occupational qualification. The stan-
t.fards in the Equal Pay Act for determin-
Ing discrimination as to wages, of course,
are applicable to the comparable situation
under title VIL” 110 Cong.Rec. 7217
(1964) (emphasis added).

In this passage, Senator Clark asserted
t}}at the sex discrimination provisions of
Title V11 were necessary, notwithstanding
the Equal Pay Act, because (a) the Equal
_Fay Act had numerous exemptions for vari-
%Us types of businesses, and (b) Title VII
overed diserimination in access {e. g., as-
‘Slgnment and promoticn) to jobs, not just
®mpensation. In addition, Senator Clark

N
e thThe Court makes far too much of the fact
n At Senator Bennett’s Amendment was desig-
ated a “technical amendment.” It is appar-

made clear that in the compensation area
the equal work standard would continue to
be the applicable standard. - He explained,
in answer to Senator Dirksen’s concern,
that when different jobs were at issue, the
Bqual Pay Act’s legal standard——the “equal
work” standard-~would apply to limit the
reach of Title VII. Thus Senator Clark
rejected as unfounded the objections that
the sex provisions of Title VII were unnec-
essary on the one hand, or extended beyond
the equal work standard on the other.

Notwithstanding Senator Clark’s expla-
nation, Senator Bennett remained con-
cerned that, absent an explicit cross-refer-
ence to the Equal Pay Act, the “wholesale
assertion” of the word “sex” in Title VII
could nullify the carefully conceived Equal
Pay Act standard. 110 Cong.Rec. 13647
(1964). Accordingly, he offered, and the
Senate accepted, the following amendment
to Title VII:

“It shall not be an unlawful employ-
ment practice under this subchapter for
any employer to differentiate upon the
basis of sex in determining the amount of
the wages or compensation paid or to be
paid to employees of such employer if
such differentiation is authorized by the
provisions of [§ 6(d) of the Equal Pay
Act]” :

Although the language of the Bennett
Amendment is ambiguous, the most plausi-
ble interpretation of the Amendment is that
it incorporates the substantive standard of
the Equal Pay Act—the equal pay for equal
work standard—into Title VII. A number
of eonsiderations support that view.  In the
first place, that interpretation is wholly
consistent with, and in fact confirms, Sena--
tor Clark’s earlier explanation of Title VIL
Second, in' the limited time available to
Senator - Bennett when he offered his
amendment—the time for debate having
been limited by cloture—he explained the
Amendment’s purpose.’

ently the Court’s belief that a “technical

amendment” is an insignificant one. The
Ameéndment, however, was so designated sim-
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“Mr. President, after many years of
yearning by mempers of the fair gex in
this country, and after very eareful study
by the appropriate committees of Con-
gress, last year Congress passed the so-
called Equal Pay Act, which became ef-
fective only yesterday.

“By this time, programs have been es-
tablished for the effective administration
of this act. Now when the civil rights
hill is under consideration, in which the
word sex has been inserted in may places,
I do not believe sufficient attention may
have been paid to possible conflicts be-
tween the wholesale insertion of the word
‘sex’ in the bill and the Equal Pay Act.

“The purpose of my amendment Is to
provide that in the event of conflicts, the
provisions of the Equal Pay Act shall not
be nullified”” 110 Cong.Rec. 13647 (1964)
(emphasis supplied).

It is obvious that the principal way in
which the Equal Pay Act could be “nulli-
fied” would be to allow plaintiffs unable to
meet the “equal pay for equal work” stan-
dard to proceed under Title VII asserting
some other theory of wage discrimination,
such as “comparable worth.” If plaintiffs
can proceed under Title VII without show-
ing that they satisfy the “equal work” crite-
rion of the Equal Pay Act, one would ex-
pect all plaintiffs to file suit under the
“broader” Title VII standard. Such a re-
sult would, Tor all practical purposes, consti-
tute an implied repeal of the equal work

ply because (1) the Amendment confirmed the
general intention of the Senate evinced by Sen-
ator Clark’s earlier explanation of Title VII, and
(2) the time for debate had been limited by the
invocation of cloture, leaving a “technical
amendment” as the most expeditious way of
introducing an amendment. Senator Bennett
later explained all of this. 111 Cong.Rec. 13359
(1965).

6. There is undoubtedly some danger in relying
on subsequent legistative history. = But that
does not mean that such subsequent legislative
history is wholly irrelevant, particularly where,
as here, the sponsor of the legislation makes a
clarifying statement which is not inconsistent
with the prior ambiguous legislative history.
See Galvan v. Press, 347 U.S. 522, 526~-527, 74
&.Ct. 737, 740, 98 L.Ed. 911 (1954) (Court relied
on a 1951 memorandum by Senator McCarran

standard of the Equal Pay Aect and render
that Act a nullity. This was precisely the
result Congress sought to avert when it
adopted the Bennett Amendment, and the
result the Court today embraces.

Senator Bennett confirmed this interpre- R

tation just one year later. The Senator
expressed concern as to the proper interpre-
tation of his Amendment and offered his
written understanding of the Amendment,

“The Amendment therefore means that
it is not -an unlawful employment prac-
tice: ... (b) to have different standards
of compensation for nonexempt employ-
ees, where such differentiation is not pro-
hibited by the equal pay amendment to
the Fair Labor Standards Act.

“Simply stated, the [Bennett] amend-
ment means that discrimination in com-
pensation on account of sex does not vio-
late title VII unless it also violates the
Fqual Pay Act.”” 111 Cong.Rec. 13359
(1965) (emphasis supplied).

Senator Dirksen agreed that this interpre-
tation was “precisely” the one that he, Sen-
ater Humphrey, and their staffs had in
mind when the Senate adopted the Bennett
Amendment. - Id.; at 13360. - He added: “I
trust that that will suffice to clear up in the
minds of anyone, whether in the Depart-
ment of Justice or elsewhere, what the Sen-
ate intended when that amendment was
accepted.” Ibid$®

in interpreting the meaning of a 1950 statute he
sponsored).

The Court suggests Senator Bennett's 1965
comments should be discounted because Sena-
tor Clark criticized them. Ante, at 2251, n. 16.
Senator Clark did indeed criticize Senator Ben-
nett, but only because Senator Clark read Sen-
ator Bennett’s explanation as suggesting that
Title VII protection would not be available to
those employees not within the Equal Pay Act’s
coverage. Senator Clark's view was that em-
plavees not covered by the Equal Pay Act could
still bring Title VIl claims. He did not dispute,
however, the proposition that the “equal work”
standard of the Equal Pay Act was incorporat-
ed into Title VIl claims. Quite the contrary,
Senator Clark placed into the record a letter
from the Chairman of the National Committee
for Equal Pay which stated:

1

94
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AWe can glean further insight into the
proper - interpretation of the Bennett
Amendment from the comments of Repre-
sentative Celler, the Chairman of the House
Judiciary Committee and sponsor of Title
VII. After the Senate added the Bennett
Amendment to Title VII and sent the bill to
the House, Representative Celler set out in
the record the understanding of the House
that sex-based compensation claims would
not satisfy Title VII unless they met the
equal work standards of the Equal Pay Aect.
He explained that the Bennett Amendment
“[pJrovides that compliance with the [EPA]
satisfies the requirement of the title bar-
ring discrimination because of
sex—[§ 703(h)].” 110 Cong.Rec. 15896
(1964). The majority discounts this state-
ment because it is somewhat “imprecise.”
Ante, at 2251, I find it difficult to believe
that a comment to the full House made by
the sponsor of Title VII, who obviously
understood - its - provisions, including its
amendments, is of no aid whatsoever to the
inquiry before us/

Finally, the contemporaneous interpreta-
tions of the Bennett Amendment by the
EEOC, which are entitled to great_jweight
sihce they were issued while the intent of
Congress was still fresh in the administra-
tor's mind, further buttresses petitioners’
interpretation of the Amendment. Udall v.
Tallman, 380 U.S. 1, 16, 85 S.Ct. 792, 801, 13
L.Ed.2d 616 (1965); General Electric Co. v.

“Our best understanding of the implications
of the [Bennett Amendment] at the time it was
adopted was that its intent and effect was to
make sure that equal pay would be applied and
interpreted under the Civil Rights Act in the
Same way as under the earlier statute, the
Equal Pay Act, That is, the Equal Pay Act
Standards, requiring equal work . .. would also
be applied under the Civil Rights Act.” 111
Cong Rec. 18263 (1965) (emphasis supplied).
Senator Clark then commended to the EEQC
the reasoning set forth in the letter. Ibid.

_1In light of the foregoing, the Court’s state-
ment that no Senator or Congressman men-
tioned the “equal work” standard is mystifying.
Ante, at 2250, n. 13. Senator Clark, for exam-
Dle, discussed it twice. See supra, at 2259; n.
8, supra. Indeed, it is the Court’s theory—that
only the affirmative defenses are incorporated
into Title Vil—that is not “so much as men-

7.

Gilbert, 429 U.S., at 142, 97 3.Ct., at 411
The EEOC interpretations clearly state that
the Equal Pay Act’s equal work standard is
incorporated into Title VII as the standard
which must be met by plaintiffs alleging
sex-based compensation claims under Title
VII.. The Commission’s 1965 Guidelines on
Discrimination Because of Sex explain:
“Title VII requires that its provisions
be harmonized with the BEqual Pay Act
(section 6(d) of the Fair Labor Standards
Act of 1938, 26 U.S.C. § 206(d)) in order
to avoid conflicting interpretations or re-
quirements with respect to situations to
which both statutes are applicable.  Ac-
cordingly, the Commission interprets sec-
tion 703(h) to mean that the standards of
‘equal pay for equal work’ set forth in the
Equal Pay Act for determining what is
unlawful discrimination in compensation
are applicable to Title VII.  However, it
is the judgment of the Commission that
the employee coverage of the prohibition
against discrimination in compensation
because of sex is coextensive with that of
the other prohibitions in section 703, and
is not limited by § 708(h) to those employ-
ges covered by the Fair Labor Standards
Act.” 29 CFR § 1604.7 (1966). (Empha-
sis supplied.)

Three weeks after the EEOC issued its
Guidelines, the General Counsel explained
the Guidelines in an offieial opinion letter$
He explained:

tioned” by any *“Senator or Congressman.”
See infra, at 2262-2263.

8. Other opinion letters issued by the EEOC
General Counsel during the 1960’s confirmed
that Title VII would not be violated unless
equal work was performed. The General
Counsel’s opinion of May 4, 1966, explains:

“It follaws that an employer covered by Title
VII may not pay a male less than the California
minimum wage while paying the statutory rate
to a woman for the same job.... [Wlhatever
the general rule may be under Title VII, the
Bennett Amendment compels us to apply the
same test for differences in compensation
based on sex. 29 CFR 1604.7.” App. to Brief
for Petitioners 11a-13a.

The General Counsel’s opinion of February 28,
1966, stresses that “where an employer pays a
certain wage to employees of one sex in order
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“The Commission, as = indicated in
§ 1604.7 of the (Guidelines issued Novem-
ber 24, 1965, 30 F.R. 14928, has decided
that section 703(h), Title VII of the Civil
Rights Act of 1964 incorporates the defi-
nition of discrimination in compensation
found in the Equal Pay Act, including the
four enumerated. exceptions. ...” Gen-
eral Counsel’s opinion of December 29,
1965, App. to Brief for Petitioners 7a.
{Emphasis supplied.)

Thus EEOC’s contemporancous interpre-

tation of the Bennett Amendment leaves no
room for doubt: The Bennett Amendment

to comply with such a law, he must also pay
the same rate to employees of the opposite sex
for equal work [under Title VII).” Id., at 9a-
10a. “The Commissioner’s opinion of July 23,
1968, states that “[a]ssuming that male and
femnale laborers performed the same functions
... a wage differential would violate [Title
VII].” Id., at 16a.

And the Acting General Counsel’s Memoran-
dum of June 6, 1967, made clear that the Equal
Pay Act’'s equal work standard, i. e, equal skill,
effort, responsibility, and working conditions,
as well as the Equal Pay Act’s affirmative de-
fenses, i e, seniority systems, merit systems,
etc., were incorporated by the phrase “autho-
rize”” in the Bennett Amendment. As he inter-
preted the word. “authorize™:

“Differentiations which are authorized under
said section [703(h)] are differentiations on the
basis of skill, effort, responsibility and working
conditions, and differentiations related to a se-
niority system, a merit system, a system which
measures earnings by quantity or guality of
production or a differential based on any other
factor than sex.

“It is the interpretation of these provisions
that requires harmonization between Title VII
and the Equal Pay [Act] because these are the
provisions which, within the meaning of
§ 70[3](h), ‘authorize’ differentiations.” Id., at
2}la-22a. (Emphasis supplied.)

The EEOC has since changed its mind as to
the relationship  between Title VIl and the
Equal Pay Act. But this Court has recognized
that “an EEOC guideline is not entitled to great
weight where ... it varies from prior EEOC
poliey and no new legislative history has been
introduced in support of the change”. Trans
World. Airlines, Inc. v. Hardison, 432 U.S. 63,
76, n. 11, 97 8.Ct. 2264, 2272, n. 11, 53 L.Ed.2d
113 (1977). See General Electric v. Gilbert, 429
U.S. 125, 142, 97 S.Ct. 401, 411, 50 L.Ed.2d 343
(1976) (Court discounted weight to be given to
the 1872 Title VI regulations addressing preg-
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incorporates the equal work standard of
discrimination into Title V112

AThe Court blithely ignores all of this legis- s

lative history and chooses to interpret the
Bennett Amendment as incorporating only
the Equal Pay Act’s four affirmative de-
fenses, and not the equal work require-

“ment.!* That argument does not survive

scrutiny. In the first place, the language of
the Amendment draws no distinction he-
tween the Equal Pay Act’s standard for
Hability—equal pay for equal work—and
the Act’s defenses.. Nor does any Senator
or Congressman_jeven come close to sug-
gesting that the Amendment incorporates

nancy benefits because they were inconsistent
with the 19635 regulations).

10. In reaching this conclusion, the Court relies
far too heavily on a. definition of the word
“authorize.” Rather than “make a fortress out
of the dictionary,” Cabell v. Markham, 148 F.2d
737, 739 (CA2), aff'd, 326 U.S. 404, 66 S.Ct,
193, 90 L.Ed. 165 (1945), the Court should in-
cread attempt to implement the legislative in-
tent of Congress. Ewven if dictionary definitions
were to be our guide, the word “authorized”
has been defined to mean exactly what peti-
tioners contend. Black’s Law Dictionary 169
(4th ed. 1968) defines “authorized™ to mean “to
permit a thing to be done in the future.” - Ac-
cordingly, the language of the Bennett Amend-
ment suggests that those differentiations which
are authorized under the Equal Pay Act-—and
thus Title VIl—are those based on *“skill, effort,
responsibility and working conditions” and
those related to the four affirmative defenses.
See n. -7, supra.

Respondents also rely on Senator Dirksen’s
brief reference to “exceptions to the basic Act
,..." That statement is highly ambiguous and
is too thin a reed to support their conclusion
that Congress intended to incorporate only the
Equal Pay Act’s affirmative defenses.. First, as
even the Court concedes, ante, at 225]1, the
reference to the “‘exceptions™ probably refers
to the exemptions from coverage of the Fair
Labhor Standards Act, not to the Equal Pay
Act’s four defenses.. Second, it was Senator
Dirksen who first raised the objection, answer-
ed by Senator Clark, that Title VIl would reject
the equal work requirement. And third, in
1963 Senator Dirksen explicitly agreed with
Senator Bennett's interpretation of the Amend-
ment. See supra, at 2260. It thus is highly
unlikely that Senator Dirksen would have been
interested in preserving either the exceptions
or the affirmative defenses, but not the “equal
work” standard.

_J199
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the Equal Pay Act’s affirmative defenses
into. Title VII, but net the equal work stan-
dard itself. Quite the contrary, the concern
was that Title VII would render the Equal
Pay Act a nullity. It is only too. obvious
that reading just the four affirmative de-
fenses of the Equal Pay Act into Title VII
does not protect the careful draftsmaunship
of the Equal Pay Act. We must examine
statutory ‘words in a manner that “‘recon-
stitute(s] the gamut of values current at the
time when the words were uttered’” Na-
tional Woodwork Manufacturers Assa.. v.
NLRB, 386 U.S. 612, 620, 87 S.Ct. 1250,
1255, 18 L.Ed.2d 357 (1967) (quoting L.
Hand, J.). In this case, it stands Congress’
concern on its head to suppose that Con-
gress sought to incorporate the affirmative
defenses, but not the equal work standard.
It would be surprising if Conigress in 1964
sought to reverse its decision in 1963 to
require a showing of “equal work” as a
predicate to an equal pay claim and at the
same time carefully preserve the four af-
firmative defenses.

Moreover, - even on its own terms the
Court’s argument is unpersuasive. The
Equal Pay Aet contains four statutory de-
fenses: different compensation is permissi-
ble if the differential is made by way of (1)
a seniority system, {2) a merit system, (3) a
system which measures earnings by quanti-
ty or quality of production, or (4) is based
on any other factor other than sex. 29
U.S.C. § 206(d)(1). The flaw in interpreting
the Bennett Amendment as incorporating
only the four defenses of the Fqual Pay Act
into Title VII is that Title V1I, even with-

1. Under the Court’s analysis, § 703(h) consists
of two redundant sentences:

“[1] Netwithstanding any other provision of
this subchapter, it shall not be an unlawful
employment practice for an employer to apply
different standards of compensation . .. pursu-
ant to a bona fide seniority or merit system, or
a system which measures earnings by quantity
or quality of production or to employees who
work in different locations. ... {2] [The Ben-
Dett Amendment] 1t shall not be an unlawful
employment practice under this subchapter for
any employer to differentiate upon the basis of
Sex in determining the amount of the wages or
Compensation paid ... [except pursuant to (i)

out the Bennett Amendment, contains those
very same defenses.!! The. opening sen-

tence of 1§ 703(h) protects differentials and _j200

compensation based on seniority, merit, or
quantity or quality of production. These
are three of the four EPA defenses. The
fourth EPA defense, “a factor other than
sex,” is already implicit in Title VII because
the statute’s prohibition of sex discrimina-
tion applies only if there is diserimination
on the basis of sex. Under the Court’s
interpretation, the Bennett Amendment,
the second sentence of § T03(h), is mere
surplusage. United States v. Menasche, 348
U.8. 528, 538-539, 75 3.Ct. 513, 519-520, 99
L.Ed. 615 (1955) (“It is our duty ‘to give
effect, if possible, to every clause and word
of a statute,” Montelair v. Ramsdell, 107
U.S. 147, 152 (2 8.Ct. 391, 394, 27 L.Ed. 431},
rather than emasculate an - entire sec-
tion”).12  The Court’s answer to this argu-
ment is curious. - It suggests that repetition
ensures that the provisions would be con-
sistently interpreted by the courts. . Ante,
at 2248. But that answer only speaks to
the purpose for incorporating the defenses
in each statute, not for stating the defenses
twice in the same statute.. Courts are not
quite as dense as. the majority assumes.

In sum, Title VII and the Equal Pay Act,
read together, provide a balanced approach
to resolving sex-based wage discrimination
c¢laims. Title VII guarantees that qualified
female employees will have -access to all
jobs, and the Equal Pay Act assures that
men and women performing the same work
will be paid equally. Congress intended to
remedy wage diserimination through the

a senjority system; (i} a merit system; (jii) a
system which measures earnings by quantity or
quality of production; or (iv) a differential
based on any other factor other than sex}].”

12, In 1965, Senator Bennett himself made this
point. He stressed that *“[the language setting
out the defenses] is merely clarifying language
similar to that which was already in section
703(h). If the Bennett amendment was simply
intended to incorporate by reference these ex-
ceptions into the subsection (h), the amend-
ment would have no substantive effect.” 111
Cong.Rec. 13359 (1965).
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Equal Pay Act standards, whether suit is
brought under that statute or under Title
What emerges is that Title VII
would have been construed in pari materia
even without the Bennett Amendment, and
that the Amendment serves simply to in-
sure that the equal work standard would be
the standard by which all wage compensa-
tion claims would be judged.

1

Perhaps recognizing that there is virtual-
ly no support for its position in the legisla-
tive history, the Court rests its holding on
its belief that any other holding would be
unacceptable public policy. Ante, at 2252
2253. It argues that there must be a reme-
dy for wage discrimination beyond that pro-
vided for in the Equal Pay Act. Quite
apart from the fact that that is an issue
properly left to Congress and not the Court,
the Court is wrong even as a policy matter.
The Court’s parade of horribles that would
occur absent a distinct Title VII remedy
simply does not support the result it reach-
es.

First, the Court contends that a separate
Title VII remedy is necessary to remedy the
situation where an employer admits to a
female worker, hired for a unique position,
that her compensation would have been
higher had she been male. Ante, at 2252
2253. Stated differently, the Court insists
that an employer could isolate a predomi-
nantly female job category and arbitrarily
cut its wages because no men currently
perform equal or substantially equal work.
But a Title VII remedy is unnecessary in
these cases because an Equal Pay Act reme-
dy is available. Under the Equal Pay Act,
it is not necessary that every Equal Pay Act
violation be established through proof that
members of the opposite sex are currently
performing equal work for greater pay.
However, unlikely such an admission might
be in the bullpen of litigation, an employer’s
statement that “if my female employees
performed a particular job were males, 1
would pay them more simply because they
are males” would be admissible in a suit

101 SUPREME COURT REPORTER
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under that Act. . Overt diserimination does
not go unremedied by the Equal Pay Aect:

See Bourque v. Powell Eledtrical Manufac- 202

turing Co., 617 F.2d 61 (CA5 1980); Peltier
v. City of Fargo, 533 F.2d 374 (CA8 1976);
International Union of Electrical Workers
v. Westinghouse Electric Corp., 631 F.2d
1094, 1108, n. 2 (CA3 1980) (Van Dusen, J.,
dissenting). In addition, insofar as hiring
or placement diserimination caused the iso-
lated job category, Title VII already pro-
vides numerous remedies (such as backpay,
transfer, and constructive seniority) with-
out resort to job comparisons. In short, if
women are limited to low paying jobs
against their will, they have adequate reme-
dies under Title VII for denial of job oppor-
tunities even under what I believe is the
correct construction of the Bennett Amend-
ment.

The Court next contends that absent a
Title  VII remedy, women who work for
employers exempted from coverage of the
Equal Pay Act would be wholly without a
remedy for wage discrimination. . Ante, at
2253. The Court misapprehends petitioners’
argument. As Senator Clark explained in.
his memorandum, see supra, at 2258-2259,
Congress sought to incorporate into Title
VII the substantive standard of the Equal
Pay Act—the “equal work” standard——not
the employee coverage provisions. See su-
pra, at 2260-2261. Thus, to say that the
“equal pay for equal work™ standard is in-
corporated into Title VII does not mean
that employees are precluded from bringing
compensation discrimination claims under
Title VII. . Tt means only that if employees
choose to proceed under Title VII, they
must show that they have been deprived of
“equal pay for equal work.”

There is of course a situation in which
petitioners’ position would deny women a
remedy for claims of sex-based wage dis-
crimination. A remedy would not be avail-
able where a lower paying job held primari-
Iy by women is “comparable,” but not sub-
stantially equal to, a higher paying job per-
formed by men. That is, plaintiffs would
be foreclosed from showing that they re-
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ceived unequal pay for work of “compara-
ble worth” or that dissimilar jobs are of
“equal worth.” The short, and best, answer
to that contention is that Congress fin 1963
explicitly chose not to provide a remedy in
such cases. And contrary to the suggestion
of the Court, it is by no means ¢lear that
Title VII was enacted to remedy all forms
of alleged diserimination. We recently em-
phasized for example, that “Title VII could
not have been enacted into law without
substantial support from legislators in both
Houses who traditionally resisted federal
regulation of private business. Those legis-
lators demanded as a price for their support
that *management prerogatives, and union
freedoms be left undisturbed to the
greatest extent possible.””  Steelworkers v.
Weber, 443 U.S. 193, 206, 99 S.Ct. 2721,
2729, 61 L.Ed.2d 480 (1979). See Mohasco
Corp. v. Silver, 447 U.S. 807, 820, 65 L.Ed.2d
532 (1980) (a 90-day statute of limitations
may have “represented a necessary sacrifice
of the rights of some victims of diserimina-
tion in order that a civil rights bill could be
enacted”). Congress balanced the need for
a remedy for wage discrimination against
its desire to avoid the burdens associated
with governmental intervention into wage
structures. The Equal Pay Act’s “equal
pay for equal work” formula reflects the
outcome of this legislative balancing. In
construing Title VII, therefore, the courts
cannot be indifferent to this sort of political
compromise.

v

Even though today’s opinion reaches
what I believe to be the wrong result, its
narrow holding is perhaps its saving fea-
ture. The opinion does not endorse to so-
called “comparable worth” theory: though
thf& Court does not indicate how a plaintiff
might establish a prima facie case under
Title VII, the Court does suggest that alle-
gations of unequal pay for unequal, but
Somparable, work will not state a claim on
which relief may be granted. The Court,
f"f €xample, repeatedly emphasizes that
this is not a case where plaintiffs ask the
court to compare the value of dissimilar

jobs or to quantify the effect of sex dis-
crimination on wage rates. Ante, at 22486,
225322564, Indeed, the Court relates, with-
out eriticism, respondents’ contention that

Lemons v. City and County of { Denver, 620 _{204

F.2d 228 (CA10), cert. denied, 449 11.S. 888§,
101 S:Ct. 244, 66 1.Ed.2d 114 (1980), is dis-
tinguishable. - Ante, at 2246, n. 7. There
the court found that Title VII did not pro-
vide a remedy to nurses who sought in-
creased compensation based on a compari-
son of their jobs to dissimilar jobs of “com-
parable” value in the eommunity. See also
Christensen . v. Towa, 563 F.2d 353 (CAS
1977) (no prima facie case under Title VII
when plaintiffs, women clerical employees
of a university, sought to compare their
wages. to the employees in the physical
plant).

Given that implied repeals of legislation
are disfavored, TVA v. Hill, 437 U.S. 153,
189, 98 S.Ct. 2279, 2209, 57 L.Ed2d 117
(1978), we should not be surprised that the
Court disassociates itself from the entire
notion of “comparable worth.”  In enacting
the Fiqual Pay Act in 1963, Congress specifi-
cally prohibited the courts from comparing
the wage rates of dissimilar jobs: there can
only be a eomparison of wage rates where
jobs are “equal or substantially equal.” Be-
cause the legislative. history of Title VII
does not reveal an intent to overrule that
determination, the courts should strive to
harmonize the intent of Congress in enact-
ing the Equal Pay Aect with its intent in
enacting Title VII. . Where, as here, the
policy of prior legislation is clearly ex-
pressed, the Court should not “transfuse the
successor statute with a gloss of its own
choosing.” De Sylva v. Ballentine, 351 1.S.
570, 579, 76 S.Ct. 974, 979, 100 L.Ed.2d 1415
(1956).

Because there are no logical underpin-
nings to the Court’s opinion, all we may
conclude is that even absent a showing of
equal work there is a cause of action under
Title VII where there is direct evidence
that an employer has intentionally de-
pressed a woman’s salary because she is a
woman. The decision today does not ap-
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prove a cause of action based on a compari-
son of the wage rates of dissimilar jobs.

For the foregoing reasons, however, I
believe that even that narrow holding can-
not be supported by the legislative history
of the Equal Pay Act and Title VII. This is
simply a ease where the Court has superim-
posed upon Title VII a “gloss of its own
choosing.”

w
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ANDERSON BROS. FORD and Ford
Motor Credit Company, Petitioners,

v.
Olga VALENCIA and Miguel Gonzalez.
No. 80-84.

Argued March 23, 1981.
Decided June 8, 1981

Purchasers of automobile under install-
ment sale contract sued dealer and credit
company.  alleging violation of Truth in
Lending Act. The United States District
Court for the Northern Distriet of Illinois,
Thomas R. McMillen, J., entered judgment
for plaintiffs, and deféendants appealed.
The Court of Appeals for the Seventh Cir-
cuit, 617 F.2d 1278, affirmed. Certliorari
was granfed.  The Supreme Court, Justiece
White, held that assignment to motor vehi-
cle seller of unearned property damage in-
surance premiums did not ereate a “security
interest” that was required to be disclosed
pursuant to the Truth in Lending  Act.

Judgment of Court of Appeals reversed
and case remanded for further proceedings.

Justice Stewart - dissented and {iled
opinion in which Chief Justice Burger, Jus-
tice Brennan and Justice Marshall joined.
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1. Consumer Credit &=56

Assignment to motor vehicle seller of
unearned property damage insurance pre-
miums did not ereate a “securily interest”
that was required to be disclosed pursuvant
to the Truth in Lending Act.  Truth in .
Lending Act, §§ 105, 121(a), 128(a)(10) as -
amended 15 US.C.A. §§ 1604, 1631(a)
1638(2)(10); Truth in Lending Regulations;
Regulation 7, §§ 226.8(a), (b)(5), 156 U.S.CA.
foll. § 1700. ,

See publication Words and Phrases
for other judicial constructions and
definitions. :

2. Consumer Credit ¢=56

Where face of retajl installment con-
tract disclosed that automobile seller . re-
tained a security interest in vehicle but did
not refer to provision on back of contract
whereby buyers, who were required to puar-
chase physical damage insurance protecling
interests of buyers and sellers, assigned to
seller any unearned insurance premiums
that might be returned if policy were ¢an-
celled, such failure to disclose the assign-
ment on face of the instrument did not
violate Truth in Lending Act as a failure to
disclose a “security interest.” Truth in
Lending Act, §§ 105, 121(a), 128(a)(10) as
amended 15 US.C.A. §§ 1604, 1631(a),
1638(a)(10); Truth in Lending Regulations,
Regulation Z, §§ 226.8(a), (b)(5), 16 U.S.C.A.
foll. § 1700. ,

3. Statutes ¢=219(6)

Absent some obvious repugnance to the
Trath in  Lending Act, Federal Reserve
Board's implementing regulation should be
accepted by the courts, as should the
Board’s interpretation of its own regula-
tion. Truth in Lending Act, § 105 as
amended 15 U.S.C.A. § 1604.

4. Consumer Credit =32

Purpose of Truth in Lending Act is to
promote the informed use of credit by con-
sumers. - Troth in Lending Act, § 102 as
amended 15 U.S.C.A. § 1601
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‘EMEMORANDUM FOR FRED F. FIELDING

FROM: JOHN G. ROBERTS&%%(i

SUBJECT: " AFSCME v. Washington:
: Comparable Worth Case

I have reviewed Judge Tanner's opinion in AFSCME V.
Washington, C82-465T (W.D. Wash 1983), the so-called "equal
. pay for work of comparable worth" case. The opinion granted
~back pay and injunctive relief under Title VII of the Civil
‘Rights Act of 1964, as amended, 42 U.,S.C. § 2000(e), to the
class of state employees in jobs primarily (defined as 70%
or more) held by women. The theory cf the plaintiffs,
accepted by the court, was not the traditional Title VII
theory that women were being paid less than men doing the
‘same or substantially the same work. The theory was not
"egqual pay for equal work.” Rather, plaintiffs argued and.
the court agreed that the state violated Title VII because ;
workers in a class of jobs held primarily by women were paid
less than workers in a class of jobs held primarly by men,
even though the work in both classes of jobs was, according
to sociological studies admitted as evidence, "worth" the
same.

For example, most truck drivers are male and most laundry
workers female, The sociologists, using a four-category
"point" system with points for knowledge and skills, mental -
demands, accountability, and working conditions, determined
that driving a truck and working in the laundry are jobs. of
comparable worth., The predominantly male truck drivers make
more than the predominantly female laundry ‘workers, however,
and, according te Judge Tanner, that is sex discrimination
in vieclation of Title VII,

In his opinion Tanner recognized that the case was one of
first impression. He sought, however, to derive significant
support from the 1981 Supreme Court decision ‘in County of
Washington v. Gunther, 452 U,S. 161 (1981). 'In that case a
sharply divided Court ruled, 5-4, that female prison guards
hired to guard female prisoners could sue under Title VII,
alleging that they were discriminatorily paid less than male
prison guards hired to guard male prisoners. Defendants had
argued that no violation of Title VII could be established,
since the female guards could not allege that they were pald




less than a man-hired to do the same job -~ i.e., a male
guard hired to guard female prisoners (there was no such
person). As noted, this argument was rejected by the
narrowest of margins.

Judge Tanner's huge leap from Gunther to a comparison of-
totally dissimilar jobs such as those of truck drivers and
laundry workers has no basis in the language or logic of
Gunther. Justice Brennan's opinion for the Court in Gunther
expressly noted that the claim in that case was "not bhased
on the controversial concept of 'comparable worth,' under
which plaintiffs might claim increased compensation on ‘the
basis of a comparison of the intrinsic worth or difficulty
of their job with that of other jobs in the same
organization or community." 452 U.S., at 166. Justice

" Rehnquist's dissent, joined by the Chief Justice and ,
Justices Stewart and Powell, pointed out the flaws in the
.Court's opinion, but concluded that "its narrow holding is
perhaps its saving feature. The opinion does not endorse
the so-called 'comparable worth' theory...." Id., at 203.

It is difficult to exaggerate the perniciousness of the
Ycomparable worth" theory. It mandates nothing less than
central planning of the economy by judges. Under the theory
judges, not the marketplace, decide how much a particular
job is worth, and restructure wage systems to reflect their
determination. The marketplace places a higher value on the
work of truck drivers than on that of laundry workers, but
Judge Tanner, under the guise of remedying gender
‘discrimination, concluded that both jobs are "worth" the
same and ordered that workers in both groups be paid the
same. This is a total reorientation of the law of gender
discrimination. Under the accepted view, if a qualified
woman wanted to become a truck driver, and was denied the
opportunity, or was given a job but paid less than a male
truck driver, she could seek relief under Title VII. The
comparable worth theory, by contrast, offers relief to any
group of workers (either predominantly female or male) that
can convince a judge that their jobs are intrinsically '
"worth" more than what they can command in the marketplace.
‘What this theory means in terms of judicial planning of our
economy is demonstrated by the frequent references in Judge
Tanner's opinion to the 1976~1977 Washington state budget
surplus "that could have been used to pay Plaintiff's [sic] .~
their evaluated worth.," Slip op., at 22; see also id.,
at 33. - -

A good sense of the type of jurist with which we are dealing

in.tpis case is conveyed by the following quotation from the
opinion: '



Perhaps Defendant adopted the practices and concepts
of sex discrimination against women in employment as
just another manifestation of centuries old discrim=-
inatory attitudes and practices of a male dominated
society. The Declaration of Independence prcbably
sheds some light on the practices and concepts of
sex discrimination so rampant in this country,.
®...That all men are created equal; That they are
endowed by their creator with certain inalienable
rights; That among these are Life, Liberty, and

the Pursuit of Happiness." The female gender is
conspicuously absent in the Declaration of
Independence, Slip op., at 41l.

The decision is being appealed to the Ninth Circuit by the
State of Washington. ©No briefing schedule has yet been set.
The United States did not participate below; it can
participate as amicus in the Ninth Circuit, wait until the
almost inevitable petition for Supreme Court review of
whatever the Ninth Circuit decides, or not participate at
all, I am advised that the Civil Rights Division will send
a recommendation to the Solicitor General in two-three '
weeks., I strongly suspect that recommendation will be that
the Government participate on the side of the State before
the Ninth Circuit. Whether this makes political sense, when:
there is the optiocn of waiting until the case reaches the
Supreme Court, will have to be addressed at some level above
the Civil Rights Division.

As you doubtless know, the issue of possible participation:
by the United States has already attracted considerable
media attention. There is no need for action by our office
at this time, but we should be alert that the transition at
Justice does not result in this decision receiving anything
less than the most careful consideration, not only at
Justice but over here as well,



A Worthy bl;t ’K—l;;tty Question

Should a secretary (female) earn as much as a trucker (male)?

he State of Washington pays Helen

Castrilli, a secretary at its largest men-
tal hospital, $1,300 2 month. But studies
conducted by a consulting firm hired by
the state calculated that her work is
“worth” the same as the work of those in
different jobs making $350 a month more.
When Castrilli and eight other workers
sued, claiming sex discrimination, a feder-
al-court judge in Tacoma decided in their
favor. That ruling is now being appealed
by state officials, with the Reagan Admin-
istration considering joining in the case
against Castrilli and her co-workers. The
dispute is the Iatest battle over the politi-
cally charged question of requiring equal

jobs and then to mandate that wages be
adjusted to reflect these determinations.
The ruling in Washington, which
could cost the state more than $400 mil-
lion over the next 18 months if it stands,
was based on the premise that the compa-
rable worth of different jobs can be quan-
tified. In carrying out the state’s studies,
the consulting firm of Norman D. Willis
& Associates used a system that attributed
“worth points” for such factors as knowl-
edge and skills, mental demands, ac-
countability and working conditions.
Wages for jobs held mainly by women
paid 20% less than male-dominated jobs
with the same worth points {see chart), In

A 1982 study done in Washington State evaluated “comparable worth”of
jobs by assigning points for various gualifications involved.
Below are four pairs of civil service categories that
were judged equivalent according
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pay for jobs of comparable worth. “Not
only is this the civil rights issue of the *80s,”
says Ann Lewis of the Democratic Na-
tional Committee, “but it may well be the
gender-gap issue of 1984.”

Federal law clearly prescribes that
workers in the same job cannot be paid
differently because of their race or sex, a
concept known as equal pay for equal
work. The issue of equal pay for compara-
ble work, however, is vastly more com-
plex. It arises because studies show that
Jobs traditionally held by women (nurse,
librarian, secretary) tend to pay less than
jobs generally held by men {accountant,
construction worker, trucker) that seem
to demand the same level of skills, respon-
sibility and effort. This is a major reason
why working women, despite equal-pay
laws, still earn only about 60¢ for every
dollar earned by men. The question now
is whether courts and the Government
have the right, or the practical ability, to
calculate the relative worth of disparate

DOJ-198)-11

1976, the year that an expanded Willis
study came out, Governor Daniel Evans
allocated $7 million in his budget to recti-
fy these perceived disparities, but his suc-
cessor, Dixy Lee Ray, the state’s first fe-
male Governor, killed the plan when she
took office in 1977. In the Castrilli case,
Judge Jack Tanner ruled last November
that the disparities violate the 1964 Civil
Rights Act, which, he said, “was designed
to bar not only overt employment dis-
crimination but also practices that are fair
in form but discriminatory in operation.”
Proponents of comparable worth con-
tend that setting equitable wage scales for
different jobs is not all that difficult.
Says Eleanor Holmes Norton, a professor
at Georgetown University Law Center:
“This is done every day by American
business and industry.” Besides, say advo-
cates, simply because male-dominated
jobs tend to draw higher pay than female-
dominated ones on the open market does
not mean that government salaries should
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reflect these vestiges of sexual stereotypes
and discrimination. Nor would remedy-
ing the situation force some workers to
take Jower wages. “You have to equalize
up,” says Jeanne Atkins, a staff attorney
for the Women’s Equity Action League.
“That is fairly well settled in employ-
ment-discrimination law.”

At least 18 states have accepted all or
some of these arguments, and are study-
ing comparable-worth pay scales. Munic-
ipal workers in San Jose, Calif, went on
strike for nine days in 1981 and forced the
city to'provide $1.5 million for pay-equity
adjustments based on sex discrimination.
The Minnesota legislature last year ap-
propriated $21.7 million for a similar re-
structuring of wages.

Willi dford:

practical to impose wage scales that differ
from those set by the open market, which
reflect the supply and demand for differ-
ent types of workers. Says Robert Wil-
liams, an attorney who represents man-
agement in labor negotiations: “Unless we
are prepared to alter radically our whole
economic system, a solution that holdsin-
dividual employers responsible for market -
conditions, or forces them to ignore the
market in favor of purely internal value
scales, simply cannot work.” It would also
be prohibitively expensive. According to
Dan Glasner of the Philadelphia consult-
ing firm Hay Associates, which has been
producing job-evaluation systems for
more than 40 years, raising the wage scales
of jobs traditionally held by women to
eliminate disparities in the earnings of
men and women would cost some $320 bil-
lion in added annual wages and increase
infiation by 10%.

pponentsalso contend that it is impos-

sible to develop formulas that accu-
rately assess the difference in worth of jobs
as diverse as, say, truck driver and secre-
tary. How are such factors as prestige, cre-
ativity or excitement to be weighed? A
1981 study by the National Academy of
Sciences confirmed that women’sjobs tend
to pay less than men’s, but stated, *“We do
not believe the value—or worth—of jobs
can be determined by scientific methods.
Hierarchies of job worth are always, at
least in part, a reflection of values.”

Washington State case is likely to
wend its way to the Supreme Court. In a
1981 case involving prison matrons and
guards, the high court ruled that women
could sue over pay discrimination when
men and women held jobs that were simi-
lar. But it declined at that time todecide on
the validity of cases involving the compa-
rable worth of dissimilar jobs. Meanwhile
the issue will continue to be debated in la-
bor negotiations, state legislatures and,
perhaps above all, the political arena.
—8y ke Lamar. Reported by Anne Constable/

‘| Washington and Mie Johnson/Seattie
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It's Not Worth It

The . equal-rights movement has
found its crusade for the 1980s. Walter
Mondale is on board. The big unions
support it. And a recent court case in
Washington state has made it an issue
in President Reagan's reelectior
paign. It’s called *! 0]
and, unfortunately exam-
ple of how far the equal-rights lobby
has strayed from its original ideals.

Comparable worth tries to guaran-
tee that women who work in jobs
dominated by women (nursing, say)
will earn as much as men who work
in “comparable” jobs dominated by
men (say, truck driving). In other
words, it takes a giant leap beyond
the “‘equal pay for equal work” princi-
ple that most people agree with. In
fact, it leaps right over any common
sense,

The first problem here is that any
comparable-worth standard is impos:
sible to implement in a free society.
Who can say which jobs are compara-
ble? And using what criteria?

The potential for disputes is end-
less. Shouldn’t nurses earn as much
as doctors, who after all get the glory
and never empty bedpans? How about
a secretary who can also drive a car:
Should she make more than a truck
driver who can't type? And, come to
think of it, we've long thought journal-
ists should be paid more. Human na-
ture being what it is, everyone will
assume she (he?) deserves a raise.
Wages will have to be set by commit-
tee. The economy will choke on nego-
tiations.

Only a free labor market can fairly
arbitrate such competitive self-inter-
est.

‘ The entire comparable-worth cru-

sade, moreover, is built on a dubious
reading of the continuing pay gap be-
tween men and women. On average,
that gap remains nearly 40 cents on
the dollar, and our crusaders blame it
on . discrimination - that - confines
women to underpaid “pink-collar™
jobs.

But as the Urban Institute's June
O’'Neill explained on these pages re-
cently, sexism has little to do with it.
Much more important is the way
women choose to participate in the
economy. Many work part-time, for
instance. Others Jeave the job market
for a few years to raise children. Ms.
O'Neill figures that women, on aver-
age, work only 50% to 60% of their
available vears once they lJeave

those years. The average woman thus -

has less experience (and fewer skills),
and is therefore less valuable to an
employer.

This is slowly changing, of course,
as more women choose full-time ca-
reers. But that underscores another
fact ignored by the comparable-worth
crusaders: Women have in recent
years made their greatest progress
ever in the job market, even in the
high-paying professions. In 1870, for
example, women won only 8% of U.S.
medical degrees. By 1980, they’d won
23%. Nearly a third of all law-school
graduates (up from 5% in 1970) and
some 10% of engineering graduates
(up from 1%) are now women. In
time, this higher education will help
narrow the pay gap.

Comparable worth, in fact, might
even create a pink-collar class by
raising salaries for those secretarial-
type jobs. Women would have less in-
centive to study or work to gain the
skills that are the only real guarantee
of mobility and promotion in the job
market.

In ignoring these facts, the push
for comparable worth reminds us of
the drive for affirmative action. In
that case, too, reasonable tactics to
end discrimination gave way to ex-
tremism that created its own prob-

lems. Eventually, it was chailengedA

and pared back in court.

That may happen to comparable
worth, too. In December, a federal
judge ruled that Washington state
must pay its employees according to
this standard. But the state is appeal-
ing, and the U.S. Justice Department
says it plans to intervene to help over-

‘turn the decision.

Unfortunately, some of President
Reagan’s political advisers are warn-
ing that Justice should shun the case
because it might add to his notorious
“gender gap” with women voters,
That would be a shame, because com-
parable worth has much Jess to do
with the interests of women than it
does with the interests of certain polit-
ical activists. It represents exactly the
sort of group favoritism that Mr. Rea-
gan has deplored so often in the
past.

Lawyers say the Washington case
could make it to the Supreme Court
and as such become an important pre-
cedent. That's all the more reason for
Justice to avoid the political hand-
wringers and eome nmit sunc hlazine
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THE WHITE HOUSE

WASHINGTON

February 20, 1984

MEMORANDUM FOR FRED F. FIELDING

FROM: JOHN G. ROBERTE)ZC

SUBJECT: Nancy Risque Request for Guidance on Letter
From Congresswomen Snowe, Schneider, Johnson
Regarding Recent Court Decision in Washington
on Comparable Worth and Discrimination
Against Women

Republican female Representatives Olympia Snowe (Maine),

Claudine Schneider (Rhode Island)}, and Nancy Johnson

(Connecticut) have written Mr. Deaver, urging that the ,
Administration not intervene in the comparable worth case.

Deaver sent the letter to Nancy Risque, who solicited our\7¢yfwf}f
guidance. You assigned to Peter, but Peter, aware that I —
was working on the comparable worth case, sent it to me.

As to substance, the Snowe-Schneider-Johnson letter supports
the comparable worth decision, quite frankly stating that
equal pay for equal work is not enough. The letter contends
that more is required because women still earn only $0.60
for every $1 earned by men, ignoring the factors that
explain that apparent disparity, such as seniority, the fact
that many women fregquently leave the workforce for extended
periods of time, etc. The letter contends that women stand
to gain substantially from Judge Tanner's decision, which is
doubtless true as a conclusion but unavailing as an argu-
ment, I honestly find it troubling that three Republican
representatives are so quick to embrace such a radical
redistributive concept. Their slogan may as well be "From
each according to his ability, to each according to her
gender."

In any event, the guestion is still under review at Justice.
I believe Reynolds is going to recommend to the Solicitor
General that the Department intervene before the Ninth
Circuit. At this point I think we should only thank Mes-
dames Snowe, Schneider, and Johnson for their views. A
memorandum to Risque is attached.

Attachment



THE WHITE HOUSE

WASHINGTON

February 20, 1984

MEMORANDUM FOR NANCY J. RISQUE
SPECIAL ASSISTANT TO THE PRESIDENT
FOR LEGISLATIVE AFFAIRS

FROM: FRED F. FIELDING / Sf
COUNSEL TO THE PRESIf

~ SUBJECT: Your Request for Guidance on Letter

From Congresswomen Snowe, Schneider, Johnson
Regarding Recent Court Decision in Washington
on Comparable Worth and Discrimination
Against Women

: = i~

You have asked for our views on a letter to Mr. Deaver from
Congresswomen Snowe, Schneider, and Johnson, urging that the
Administration not intervene in the appeal of the comparable
worth case. The question is currently under review at the
Department of Justice, and accordingly the most we can do in
response to the letter is thank the Congresswomen for their
views and assure them that they will receive every appro-
priate consideration.

FFF:JGR:aea 2/20/84
cc: FFFielding/JGRoberts/Subj/Chron
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THE WHITE HOUSE
WASHINGTON

February 2, 1984

TO: FRED FIELDING
JACK SVAHN

FROM: NANCY RISQUE

Guidance, please.
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(202) 2256306 {207) 7852451

January 26, 1984 Prrsgux IsLx, MAna 04702

Mr . Michael K. Deaver

Assistant to the President and ///{/ Jox *
Deputy Chief of Staff -
The White House i PJ

1600 Pennsylvania Avenue, N.W.

Washington, D.C. 20500 >8(Uqu
Dear Mike: ) S R .

We are deeply concerned about reports that the Justice
Department is preparing a legal challenge to the recent federal
court decision in the- state of Washington. As you know, this
landmark decision by Judge Tanner found the state of Washington
guilty of discrimination and ordered a settlememt of back pay
and raises for women found to have been paid less than men
holding -jobs of comparable worth. We strongly urge the
Administration to refrain from involvement in tkis case.

The fundamental problem underlying the isswe of comparable
worth, and addressed by Judge Tanner in the Washington case,
is the wage gap which exists between the salaries for men and
women. Women who work full time, year-round are paid approxi-
mately 60 cents for every $1 earned by men. This wage gap
has not decreased since the passage of the Equal Pay Act of
1963 or the Civil Rights Act of 1964. Accordingly, a number
of experts have come to agree that the wage gap results neither
from a failure to assure equal pay for equal work nor simply
-from the lack of equal employment opportunity for women, although
the continued impact of both of these factors on women in the
1abor market is indisputable. g

This is the crux of the problem. The guarantee of equal
pay for egual work has fallen short, and it will continue to
fall short because, by and large, women do not work in the
same jobs as men. Rather, women are concentrated in a small
number of low-paid, predominantly female occupations. The 1981
report of the National Research Council of the National Academy
of Sciences concluded: "The more an occupation is dominated by
women, the less it pays.”
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The Washington Court case was based on a 1973 study
ordered by then-Governor Dan Evans, a study which evaluated
the worth of various jobs on a point system. The conclusion
was that jobs of comparable point value held predomlnantly by
women were pald 20 percent less than those held predominantly
by men. The failure of Washington's legislature to take
action to remedy the documented wage inequities between
men and women in state employment constituted unlawful
discrimination on the part of the state.. Remedial action
has been ordered, and the women of Washlngton,_and the rest
of the country, stand to gain substantially from Judge Tanner's
decision. :

Support for pay equity -- or the "belief that people should
receive equal pay for work that, although not identical in nature,
is comparable in skill, effort, and responsibility -- is not

a partisan issue. It has been addressed in a bipartisan
fashion in the more than 15 states currently in the process
of conducting pay eguity studies, and Republicans in the
House and Senate have sponsored pay equity legislation in
Congress. However, the Administration's challenge of the
Washington state case could guickly and irreparably turn the
issue of pay eguity from one of economic equity for women to
a further widening of the gender gap in this election year.

Again, we sﬁrongly urge that the Justice Department refrain
from involvement in this case, and we request that you intervene,

Sincerely,

&%m\_ - =7

OLYJJIA J. SNOWE o CLAUDINE SCHNEIDER

NANEZY/ SOHNSON



