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THE WHITE HOUSE 

WASHINGTON 

November 15, 1983 

MEMORANDUM FOR FRED F. FIELDING 

FROM: JOHN G. ROBERTS~ 
SUBJECT: Suggestion that Retired Supreme Court 

Justices be Eligible to Fill Vacant 
Seats on the Supreme Court (Article 
From Baltimore's "Daily Record") 

Jay L. Spiegel has written, enclosing a copy of an article 
he wrote for Baltimore's Daily Record. The article points 
out the danger that the Supreme Court, with several aging 
members, may find itself short-handed for an extended period 
of time in the near future. With recusals, this could 
result in the absence of a quorum of six Justices (see 
28 U.S.C. § 1) for numerous cases. Spiegel propose'Sa 
statute be enacted authorizing retired Justices to "fill in" 
until an ailing member of the Supreme Court is well or a 
vacancy filled. 

There is already a fascinating but little-known statutory 
procedure for dealing with the problem of the absence of a 
ouorum of the Supreme Court. Under 28 u.s.c. § 2109, cases 
brought to the Supreme Court by direct appeal from a 
district court that cannot be heard due to the absence of a 
quorum are to be remitted, by order of the Chief Justice, to 
the court of appeals for the circuit containing the district 
court. That court shall hear and finally decide the case 
either en bane or by a panel consisting of the three most 
senior circuit judges, as the order directs. In all other 
cases brought before the Supreme Court that cannot be heard 
due to the absence of a quorum, if a majority of the 
Justices qualified to sit determine that the case cannot be 
heard in the next ensuing term, the case shall be affirmed 
by order of the Supreme Court, and the affirmance shall have 
the same effect as affirmance by an equally divided court. 

This latter procedure is the answer to the riddle of how a 
case can be affirmed by the Supreme Court when five quali
fied Justices believe it should be reversed: if the five 
wanting to reverse the case are the only ones qualified t;o 
sit, and they determine a quorum will not be available in 
the next term, then the case will be affirmed by order of 
the Supreme Court (albeit without precedential value). 

The remittal procedure of 28 U.S.C. § 2109 has been used 
only once in the history of the Supreme Court, in the 
landmark antitrust case United States v. Alcoa, 322 U.S. 
716 (1944), finally decided by the three most senior Second 



Circuit judges, Learned Hand, Augustus Hand, and Thomas 
Swan, see 148 F.2d 416 (2 Cir. 1945). The affirmance 
procedure has been used twice, see Prichard v. United 
States, 339 u.s. 974 (1950); Sloan v. Nixon,-419 u.s. 958 
(1974). 

I have drafted a reply to Spiegel, noting that we have 
referred his suggestion to Justice's OLP (for want of any 
other idea) and also calling 28 u.s.c. § 2109 to his 
attention. The reply also notes Spiegel's error in 
considering Arthur Goldberg a retired Justice. Goldberg 
resigned; he did not retire. 

Attachment 



THE WHITE HOUSE 

WASHINGTON 

November 16, 1983 

Dear Mr. Spiegel: 

Thank you for your letter of November 4, and the accompany
ing copy of your article in t?e Baltimore Daily Record. 
That article proposed enactment of a federal statute per
mitting a retired Supreme Court justice to fill temporarily 
a vacant seat on the Supreme Court. 

Current law does make provision for the absence of a quorum 
of the Supreme Court. Under 28 u.s.c. § 2109, cases brought 
to the Supreme Court on direct appeal from a qistric_'t:; col,lrt 
are remitted to the court of appeals for the circuit in 
which the district court is located; other cases, if it is 
determineO:-tha~ they cannot be decided at the next ensuing 
term, are affirmed by an order that has the same effect as 
affirmance by an equally divided Court. The former pro
cedure was used in United States v. Alcoa, 322 U.S. 716 
(1944); the latter in Prichard v.-united States, 339 U.S. 
974 (1950) and Sloan v. Nixon, 419 U.S. 958 (1974). Your 
article, however, raises interesting concerns, and I have 
taken the liberty of forwarding it to the Department of 
Justice, Office of Legal Policy and Office of Legal Counsel, 
for whatever review these offices consider appropriate. 

As a point of fact, in further response to your letter, I 
would point out that former Justice Arthur Goldberg, un
like Justice Potter Stewart, resigned from the Court; he did 
not retire. 

Thank you again for sharing your interesting article with 
us. 

Mr. Jay L. Spiegel 
110 W. 39 Street, #1315 
Baltimore, Maryland 21210 

FFF:JGR:aea 11/16/83 

Sincerely, 

Fred F. Fielding 
Counsel to the President 

bee: FFFielding/JGRoberts/Subj/Chron 



THE WHITE HOUSE 

\'V .A S rl I N G T 0 N 

November 15, 1983 

Dear Mr. Spiegel: 

Thank you for your letter of November 4, and the accompany
incr coov of vour article in the Baltimore Daily Record. 

-' .I.. ...:: ..... 

That article proposed enactment of a federal statute per-
mitting a retired Supreme Court justice to fill temporarily 
a vacant seat on the Supreme Court. 

Current law does make provision for the absence of a quorum 
of .the Supreme Court. Under 28 U.S.C. § 2109, cases brought 
to the Supreme Court on direct;. appec;,1 from a district court 
are remitted to the court of appeals for the circuit in 
which the district court is located; other cases, if it is 
determined that they cannot be decided at the next ensuing 
term, are affirmed by an order that has trre same effect as 
affirmance by an equally divided Court. The former pro
cedure was used in United States v. Alcoa, 322 U.S. 716 
(1944); the latter in Prichard v.-United States, 339 U.S. 
974 (1950) and Sloan v. Nixon, 419 U.S. 958 (1974). Your 
article, however, raises interesting concerns, and I have 
taken the liberty of forwarding it to the Department of 
Justice, Office of Legal Policy, for whatever review that 
office considers appropriate. 

I would point out that former Justice Arthur Goldberg, un
like Justice Potter Stewart, resigned from the Courti he did 
not retire. Thank you again for sharing your interesting 
article with us. 

Mr. Jay L. Spiegel 
110 W. 39 Street, #1315 
Baltimore, Maryland 21210 

Sincerely, 

Fred F. Fielding 
Counsel to the President 

FFF:JGR:aea 11/15/83 
bee: FFFielding/JGRobe~ts/Subj/Chron 



THE WHITE HOUSE 

WASHINGTON 

November 16, 1983 

MEMORANDUM FOR JONATHAN C. ROSE 

FROM: 

SUBJECT: 

ASSISTANT ATTORNEY GENERAL 
OFFICE OF LEGAL POLICY 

THEODORE B. OLSON 
ASSISTANT ATTORNEY GENERAL 
OFFICE OF LEGAL COUNSEL 

FRED F. FIELDING 
COUNSEL TO THE PRESIDENT 

Suggestion that Retired Supreme Court 
Justices be Eligible to Fill Vacant 
Seats on the Supreme Court (Article 
From Baltimore's "Daily Record" 

The attached letter from and article by Jay L. Spiegel, 
together with a copy of my reply, are submitted for whatever 
review, if any, you consider appropriate. 

Attachments 
FFF:JGR:aea 11/16/83 
cc: FFFielding/JGRoberts/Subj/Chron 



THE WHITE HOUSE 

WASH:NGTON 

November 15, 1983 

M.EMORl\NDUM FOR JONATH?.N C. ROSE 

FROM: 

SUBJECT: 

ASSISTANT ATTORNEY GENERAL 
OFFICE OF LEGAL POLICY 

FRED F. FIELDING 
COUNSEL TO THE PRESIDENT 

Suggestion that Retired Supreme Court 
Justices be Eligible to Fill Vacant 
Seats on the Supreme Court (Article 
From Baltimore'~ "Dailv Record") 

The attached letter from and article by Jay L. Spiegel, 
together with a copy of my re-ply, are submitted for whatever 
review, if any, you consider ,appropriate-. 

Attachment 
FFF:JGR:aea 11/15/83 
cc: FFFielding/JGRoberts/Subj/Chron 
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Hon. Fred Fielding, Esq. 
White House Counsel 
W'ni te Eouse 
Washin5ton, DC 

Dear Mr. Fielding: 

JAY L SPIEGEL 

110 't 39 + .:.:1-1r w. s .... '/T~) ::.:> 

Baltimore, MD 21210 
4 November 1983 

The attached reproduction of an article in Baltimoret s Dailv 
Record proposes that the relevant federal statutes be a.mende<f"'~ 
permit a. retired Supreme Court Ju-sti ce to_ temporarily fill a vacant 
seat on the Supreme Court. 

I hope that this receives some consideration and would appreciate 
your comments. 
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Opinion 

Keeping the St1pre111e 
Court ftill 

By .1.A Y L. Sl'lEOEL 
f'.lpedui to The D11ily lkconi 
The philosophical diH'enrncell be

t.ween the me1ubern of lhe Unilcd 
Stulc1; Suprciuc Court is often a 
B\ltlied of COll\lllCHlllry' till i1:1 lhe 
hct;lth ancl udv1rnccd ages of 'LIH~ 
.hrnlicell. Five of the c11rrent ,Ju~
licei; ure cun:enlly '{1} yeuni old or 
older, !HH.I comiequenlly, uhtumce:> 
from the btmch due lo illm11:1s urn 
incn:twingly likely. Moreover, !ill 

.foali .. :es leu vo the bench, uiie or 
morn 1wats muy Le vucant tluring
urgumenlu until replacemcnl1:1 111·0 

nur11i11ulctl lllld confirmed by tho 
Se11ul1J. Hec111we the absence of 
evtm one vote due lo tleat.h, re
tinanenl or illne:m could cl1u11go 
I.he way c1uies urn 1ledtlud, u Court 
with lCHtJ limn niue 111e111bera is not 
ll h~w:h "happily filled." 

f\ lff/ 1 Hll11al10n ilhrntrnle1:1 lhc 
prulikm. J1wticc:i llluck 1111J Bur
ian rd ired un l:Jcplembcr 1? und 2:1 
reHpcdivcly. !::ii11cc their 1mccessorn, 
,Justicel.l Powell und lh:linqui6L, did · 
nol loltc their oaths of office until 
.fo1111111·y 7, IU'/2, l.11<l Court sat for 
three full mouthll with only seven 
.Justices. A quick pcrui:ial of 404 
\J.S. de11wn1Jlrale:i liow muny cuseu 
were decided hy le;;1J lhan the foll 
comp!emenl of Justicca. A quorum 
oftlw Courl, ucconling to 211 U.S.C. 
§ l, ia uix J 1rnl ices. A ucvcrc flu bug 
or recu:mlll during I.he winter of 
Hl7J could liuvc :;but down one 
bn;nch of 0111· g,1ven11111.:nL 

To prnveot Huch un unforlunute 
cve11t from 1dllicli11g the Court nil 
ilH l'lHTf•nt lllPllll1Pr·'4. lt•aVf~ lht~ 

ocm1c, I prupmie the uolution 1.wcd 
hy i;lutc courltJ, i11cludi11g t!tc 
Murylu11d Coml of Appcuhi: <ku
igualiug retired ,hrnlic<:>; lo i;crvc 
until un uiling memhcr hi healthy 
or a vacu11cy it1 filled. Nothiug in 
!he Con1Jtitulio11 would prohibit 
thiu. 2B U .S.C. § 2lH crnpowcr'1 llw) 
Chiuf Juul.ice of the Supreme Court 
lo tlcuig-nutc 11 retired ,Jwilicc lo 
serve IHl r1 Cireu1l Court ,Judge. 
This 1:1cction need only he 1w1t:1u!t:d 
to include lunguuge 1:1illlil11.r lo tlwt' 
found in Md. CmHJl. urL IV,§ lt:IA, 
which permiti; lhe Chief .J 11tlge of 
the Cutll"t of Appc.uls, "in en~·~ of(; 
vacancy, or of the illnmrn, dit1-
quulifict1lion or other ulmcnce of a 
judge", to ilet1ig1111 te uuollwr judge 
lo te1nporurily fill thu 0111pty tieut. 

Sud1 u Hlulule tJhouhl he drnflcJ 
so ua l<> block lhc Supreme Court 
Chier Ju!ilicc from deti1gn11lwg 
only rnlired .Juuticeu lw fiiHlll id1w· 
logicully compnliblc. Thiti could bl! 
done by mandating Llwt. the mm;t 
rccclltly retired .Jm1lice be desig
nated lirnt. Only if lie refu:;cti (ff iB 
diti1iuulified would the .Jusl1ce who 
immediulely prnced.:d him into 
rctirc1nenl be designate<!. A i;cl 
order of ilcsigrnd.iou would rnndcr 
the ideolot;ly of the ,Juul.ice who fillti 
u vacuncy (I fortuity. ! ougge1:1l that 
!he hwt retired ,ltrnlicc lrn dctJig
nuted firttl liecutrne he would likely 
he youugt!r thun tlio::i" who rel.ired 
cudit:r, nnd prolrnhly would huve 
served with tlie curnrnl 11w111bern 
of llic Court urn! l>t! uccu;;lomed lo 
working with lhenL 

Cun1,-11tlv. onlv two retin,d .luH-

' ' 

'P'~~~ 

r ........ r--·"',,_,.. 

DAILY lh:cmrn file photo 

Un!ll Justice Rehnquist (!iicturnd here) and Justice Powell took 
llrnir seals on the lUL Surireme Court, It sat for three months with 
011ly seven Justices. 

tice:i, Arthur Goldberg uwl !'otter 
Slewurt, i;urvive, Other .Ju~licell, 
purlicularly ,Justh:c Clurk, ,;crveJ 
repeatedly Utl Circuit: Court Judges 
1111..J could have rendered great 
;;ei·vice t.o the Court <luring nn 1 or 
ut other limes when irnulti were 
empty. 

Al l><~sl, thii; is H h;111d-aid up· 

prnuch to a prnblcm thul toduy 
muy not seem loo significunt. How
ever, in a fow ycurs or even 
months, it muy prove critical lo the 
811\oot.h running of the Court to 
hove a mechanism in place keeping 
the bench full while the Pre8idcul 
uud Senate moye rcplacement.1:1 
ulong. The time to debate propotJal:; 
t1uch as th ill is now. · 

' 



THE WHITE HOUSE 

WASHINGTON 

November 28, 1983 

MEMORANDUM FOR FRED F. FIELDING 

FROM: JOHN G. ROBERTS~ 

SUBJECT: Letter from U.S. Attorney Hinton Pierce 

U.S. Attorney Hinton R. Pierce (S.D. GA) has written to pass 
along a clipping of a newspaper article in which he ex
plained the decision to dismiss federal charges against 
Charles R. Harris, the individual who disrupted the 
President's golf match in Augusta. The federal charges 
were, as you know, dismissed without prejudice to permit 
prosecution of the more substantial state charges to 
proceed. 

Since this was widely known before receipt of Pierce's 
letter, I assume his real purpose in writing was to share 
the joke in the last paragraph. The attached draft acknow
ledgment lacks a witty rejoinder because I have been unable 
to think of one. Alternatively, it is probably not neces
sary to respond to Pierce's letter at all. 

Attachment 



THE WHITE HOUSE 

WASHINGTON 

November 28, 1983 

Dear Mr. Pierce: 

Thank you for your letter and the accompanying newspaper 
clipping, which explained why federal charges against 
Charles R. Harris were dismissed without prejudice. 

I also appreciate your sharing with me the "real reason" 
Harris did what he did. I had thought he was just teed off 
about something. 

The Honorable Hinton R. Pierce 
United States Attorney for the 

Southern District of Georgia 
Post Office Box 2017 
Augusta, Georgia 30903 

FFF:JGR:aea 11/28/83 

Sincerely, 

·- e 

Fred F. Fielding 
Counsel to the President 

bee: FFFielding/JGRoberts/Subj/Chron 



THE WHITE HOUSE 

WASHINGTON 

November 28, 1983 

Dear Mr. Pierce: 

Thank you for your letter and the accompanying newspaper 
clipping, which explained why federal charges against 
Charles R. Harris were dismissed without prejudice. 

I also appreciate your sharing with me the "real reason" 
Harris did what he did. I had thought he was just teed off 
about something. 

The Honorable Hinton R. Pierce 
United States Attorney for the 

Southern District of Georgia 
Post Office Box 2017 
Augusta, Georgia 30903 

FFF:JGR:aea 11/28/83 

Sincerely, 

Fred F. Fielding 
Counsel to the President 

bee: FFFielding/JGRoberts/Subj/Chron 



Fred F. Fielding, Esquire 
Counsel to the President 
The White House 
Washington, D.C. 20500 

Dear Mr. Fielding: 

U.S. Department of Justice 

United States Attorney 
Southern District of Georgia 

Post Office Box 2017 

Augusta, Ga. 30903 
October 27, 1983 

The White House might have some interest in why we 
deferred to state prosecution in the "gate crasher" case at the 
Augusta National. The enclosed newspaper article is accurate. 

If you have a chance, you might mention to the President 
the real reason the guy did what he did. He wanted to see if he 
could shoot a 38 on the front nine. 

HRP:jmc 

Enclosure 

s2L/~.Q ___ 
Hinton R. Pierce 
United States Attorney 
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THE WHITE HOUSE 

WASHINGTON 

November 30, 1983 

MEMORANDUM FOR FRED F. FIELDING 

FROM: JOHN G. ROBERTS~ 
SUBJECT: "Queen Nancy" Postcard 

As you directed, I have prepared a draft objecting to 
this postcard. The draft was not easy .to prepare 
because, as I indicated in my original memorandum, I 
do not believe we have any legal recourse to stop 
publication of the postcard. There is case law that 
would prevent use of a photograph of Mrs. Reagan for 
advertising purposes, but that is not what is involved 
here. There is no doubt that postcards of Mrs. Reagan 
can be produced without her permission; a parody -- as 
this obviously is -- would seem to enjoy the same 
protection. For these reasons my draft stops short of 
explicitly questioning the legality of the postcard. 

New drafts to Cathy Fenton and Mrs. Maggs are also 
attached. 

Attachment 



THE WHITE HOUSE 

WASHINGTON 

December 1, 1983 

Dear Ms. Maggs: 

Thank you for your letter of November 11 to the First 
Lady's Office. Along with that letter you enclosed a 
copy of a postcard depicting the First Lady as "Queen 
Nancy." You noted that you found the postcard dis
tasteful, and suggested that a letter from the White 
House to the company responsible for producing the 
postcard W?uld cause the company to cease issuing it. 

It goes without saying that we share your view of the 
postcard. Enclosed for your information is a copy of 
a letter I wrote to the President of the American Post
card Company, Inc., which published the offending 
postcard. I do not know if this letter will produce 
the desired result, but at least the company will not 
be in doubt as to our views on this subject. 

Thank you for calling this unfortunate matter to our 
attention. We appreciate your concern. 

Best wishes, 

Ms. Julia Maggs 
10873 Galvin Street 
Culver City, CA 90230 
Enclosure 
FFF:JGR:aea 12/1/83 

Sincerely, 

Fred F. Fielding 
Counsel to the President 

bee: FFFielding/JGRoberts/Subj/Chron 



THE WHITE HOUSE 

WASHINGTON 

December 1, 1983 

Dear Mr. Dudley: 

A citizen complaint has alerted us to the existence of 
your postcard entitled "Queen Nancy." This postcard is 
a montage of the First Lady's face pasted onto a body 
of a queen, with a crown. Needless to say, we share 
the view of the citizen who complained to us that the 
postcard is in extremely poor taste. 

Quite apart from questions of taste, your knowing 
publication, distribution, and sale of a false 
representation of the First Lady raise serious 
concerns. Creating and publishing such a false 
representation exceeds the appropriate bounds of even 
the broadest conception of "humor" or commentary. 
Certainly Mrs. Reagan's activities in such areas as 
promoting the Foster Grandparents Program or combatting 
drug abuse among our Nation's youth have subjected her 
to some publicity, but her prominence hardly confers a 
license for, the deliberate doctoring of photographs to 
present her as she has never appeared in reality. 

We are deeply of fended by the postcard and disappointed 
that your company would include such an item among its 
products. 

Mr. George Dudley 
President, American 

Postcard Company, Inc. 
285 Lafayette Street 
New York, New York 10012 

FFF:JGR:aea 12/1/83 

Sincerely, 

Fred F. Fielding 
Counsel to the President 

bee: FFFielding/JGRoberts/Subj/Chron 



THE WHITE HOUSE 

WASHINGTON 

November 22, 1983 

MEMORANDUM FOR FRED F. FIELDING 
n_,.,/: 

JOHN G. ROBERTS>:'~'( FROM: 

SUBJECT: "Queen Nancy" Postcard 

Julia Maggs of Culver City, California has written the First 
Lady's Office to note her objection to a postcard issued by 
the American Postcard Company, depicting Mrs. Reagan be
decked as a monarch, complete with crown. Maggs suggests 
that a letter from the White House to the company will cause 
them to cease producing the distasteful postcard. 

Ms. Maggs is new to this country, which may explain her 
naive assumption concerning the reaction of the American 
Postcard Company to a letter of complaint from the White 
House. A company that would produce such a postcard in the 
first instance is far more likely to double its production 
after such a complaint and advertise for additional sales of/(") .A~~f>Af""' 
"The Postcard that Shocked the White House." The card it- 'I ()I'" 

self is probably protected from any legal challenge as 
parody, and I doubt that we would want to call attention to l 
it by mounting a challenge in any event. In this sensitive 
area in particular we do not want to be accused of protest- '\/ 
ing too much. I have drafted a reply to Maggs, and a memo- . _"f: .}'" 
randum to Cathy Fenton advising her of our disposition. ~-.~, 

Attachments ~ , .......... 



THE WHITE HOUSE 

WASHINGTON 

November 30, 1983 

MEMORANDUM FOR CATHY FENTON 
OFFICE OF THE FIRST LADY 

FROM: FRED F. FIELDING 
COUNSEL TO THE PRESIDENT 

SUBJECT: "Queen Nancy" Postcard 

You referred to this office a letter from Julia Maggs, 
complaining about a tasteless postcard depicting the 
First Lady as "Queen Nancy." Attached is a copy of my 
reply to Ms. Maggs as well as a copy of a letter I 
wrote to the President of the American Postcard 
Company, Inc., which published the postcard. 

Attachment '"'---

FFF:JGR:aea 11/30/83 
cc: FFFieldi~g/JGRoberts/Subj/Chron 



THE WHITE HOUSE 

WASHINGTON 

December 1, 1983 

Dear Mr. Dudley: 

A citizen complaint has alerted us to the existence of 
your postcard entitled "Queen Nancy." This postcard is 
a montage of the First Lady's face pasted onto a body 
of a queen, with a crown. Needless to say, we share 
the view of the citizen who complained to us that the 
postcard is in extremely poor taste. 

Quite apart from questions of taste,. your knowing 
publication, distribution, and sale of a false 
representation of the First Lady raise serious 
concerns. Creating and publishing such a false 
representation exceeds the appropriate bounds of even 
the broadest conception of "humor" or commentary. 
Certainly Mrs. Reagan's activities in such areas as 
promoting the Foster Grandparents Program or combatting 
drug abuse among our Nation's youth have subjected her 
to some publicity, but her prominence hardly confers a 
license for the deliberate doctoring of photographs to 
present her as she has never appeared in reality. 

We are deeply offended by the postcard and disappointed 
that your company would include such an item among its 
products. 

Mr. George Dudley 
President, American 

Postcard Company, Inc. 
285 Lafayette Street 
New York, New York 10012 

FFF:JGR:aea 12/1/83 

Sincerely, 

Fred F. Fielding 
Counsel to the President 

bee: FFFielding/JGRoberts/Subj/Chron 



THE WHITE HOUSE 

WASHINGTON 

December 1, 1983 

Dear Mso Maggs: 

Thank you for your letter of November 11 to the First 
Lady's Office. Along with that letter you enclosed a 
copy of a postcard depicting the First Lady as nQueen 
Nancy. " You noted that you found the postcard dis
tasteful, and suggested that a letter from the White 
House to the company responsible for producing the 
postcard w9uld cause the company to cease issuing it. 

It goes without saying that we share your view of the 
postcard. Enclosed for your information is a copy of 
.a letter I wrote to the President of the American Post-
card Company, Inc. , which published the of fending 
postcard. I do not know if this letter will produce 
the desired result, but at least the company will not 
be in doubt as to our views on this subject. 

Thank you for calling this unfortunate matter to our 
attention. We appreciate your concern. 

Best wishes, 

Ms. Julia Maggs 
10873 Galvin Street 
Culver City, CA 90230 

FFF:JGR:aea 12/1/83 

Sincerely, 

Fred F. Fielding 
Counsel to the President 

bee: FFFielding/JGRoberts/Subj/Chron 



THE WHITE HOUSE 

WASHINGTON 

November 22, 1983 

MEMORANDUM FOR FRED F. FIELDING 

FROM: JOHN G. ROBERTS9'~\ 

SUBJECT: "Queen Nancy" Postcard 

Julia Maggs of Culver City, California has written the First 
Lady's Office to note her objection to a postcard issued by 
the American Postcard Company, depicting Mrs. Reagan be
decked as a monarch, complete with crown. Maggs suggests 
that a letter from the White House to the company will cause 
them to cease producing the distasteful postcard. 

Ms. Maggs is new to this country, which may explain her 
naive assumption concerning the reaction of the American 
Postcard Company to a letter of complaint from the White 
House. A company that would produce such a postcard in the 
first instance is far more likely to double its production 
after such a complaint and advertise for additional sales of 
"The Postcard that Shocked the White House." The card it
self is probably protected from any legal challenge as 
parody, and I doubt that we would want to call attention to 
it by mounting a challenge in any event. In this sensitive 
area in particular we do not want to be accused of protest
ing too much. I have drafted a reply to Maggs, and a memo
randum to Cathy Fenton advising her of our disposition. 

Attachments 



THE WHITE HOUSE 

WASHINGTON 

November 22, 1983 

MEMORANDUM FOR CATHY FENTON 
OFFICE OF THE FIRST LADY 

FROM: FRED F. FIELDING 
COUNSEL TO THE PRESIDENT 

SUBJECT: "Queen Nancy" Postcard 

·. 
Attached is a copy of my reply to Julia Maggs, who wrote to 
object to a tasteless postcard depiction of the First Lady. 

FFF:JGR:aea 11/22/83 
cc: FFFielding/JGRoberts/Subj/Chron 



THE WHITE HOUSE 

WASHINGTON 

November 22, 1983 

Dear Ms. Maggs: 

Thank you for your letter of November 11 to the First Lady's 
Office. Along with that letter you enclosed a copy of a 
postcard depicting the First Lady as "Queen Nancy." You 
noted that you found the postcard distasteful, and suggested 
that a letter from the White House to the company responsi
ble for producing the postcard would cause the company to 
cease issuing it. 

It goes without saying that we share your view of the 
postcard. It is our judgment, however, that complaining to 
the company involved could well be counterproductive, since 
any such complaint could be used by the company to publicize 
its product. Our experience with tasteless endeavors such 
as this is that it is generally best to ignore them, and 
trust to the sound judgment and sensibilities of the 
American people to do the same. We think that the selfless 
devotion of the First Lady to causes such as the eradication 
of drug abuse among our Nation's children so easily over
shadows the tawdry impressions sought to be conveyed by the 
postcard that most citizens will share your reaction to it. 

Thank you for calling this unfortunate matter to our 
attention. We appreciate your concern. 

Best wishes, 

Ms. Julia Maggs 
10873 Galvin Street 
Culver City, CA 90230 

FFF:JGR:aea 11/22/83 

Sincerely, 

Fred F. Fielding 
Counsel to the President 

cc: FFFielding/JGRoberts/Subj/Chron 

'· 





The Press Secretary for 
Mrs. Nancy Reagan 

The White House 
WASHINGTON, D. C. 

Sir: 

10873 Galvin Street 
CULVER CITY 

Ca. 90230. 

18~7~lev-
ll/11/83 

As a British subject, who proudly became an 
American citizen in 1977, I am a supporter 
of the Freedom of the Press in this country, 
but I really think that· the enclosed postcard 
[depicting the First Lady as 11Queen Nancy"] 
is in very poor taste. 

I am sure neither you nor Mrs. Reagan is aware 
of this postcard and no doubt have the same 
opinion of it as mine. If so, perhaps a letter 
from you to The American Postcard Co. Inc., 
New York, will result in no further copies 
of this distateful postcard being issued. 

I await hearing from you on any action you take. 



TO: 
FROM: 
RE: 

John 

THE WHITE HOUSE 

WASHINGTON 

11/30/83 

Steven 
"Queen Nancy" 

~· 
I couldn't find anything~ It looks like 
you're right--probably protected as 
parody, which in the cases I've read, 
is defined to include social commentary 
in a humorous vein. 

The only way I see to claim invasion of 
privacy would be to say that Mrs. Reagan, 
though a public figure, is not, after all, 
the President or even a policymaker and, 
thus, is entitled to some privacy in the 
use of her picture based on the holdings 
in the commercial exploitation cases 
involving the actors, ball ~layers, etc. 

Go get 'em. 
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of time has elapsed since the consent 
was given, or where the plaintiff formally 
revokes such consent. 

Thus, in McAndrews v Roy ( 1961, 
La App) 131 So 2d 256, the court held 
that even if the plaintiff gave his con
sent·to have his picture made in "before" 
and "after" poses to show his physical 
improvement as a result of taking a 
course in defendant's health studio, 
plaintiff's privacy was invaded where 
the defendant used the picture in a 
ne\vspa per advertisement some 10 years 
later without obtaining a renewal of 
the consent. The court felt that it was 
reasonable for plaintiff to assume that 
since the pictures were not used shortly 
after they were taken, the defendant 
had decided not to use them, and the 
court further pointed out that it would 
be placing an unreasonable burden on 
the plaintiff to hold that he was under 
a duty to revoke a gratuitous authoriza
tion given many years before. 

It has been held that a written con-
sent to the use of a person's name for 
the purposes of advertising or trade is 
revocable at any time, notwithstanding 
the expenditure by the licensee of money 
in exploiting the name. Garden v Par
fumerie Rigaud (1933) 151 Misc 692, 
271 NYS 187. In this case the plaintiff 
gave her written consent to the use of 
her name and portrait in connection 
with a perfume originated and manu
factured by the defendant, and the latter 
secured a trademark for the article and 

14. This rule is apparently limited to truly 
~ublic personages, and does not give a pub
hsher carte blanche to use, for advertising 
pu_rposcs, the name of one who has only 
?riefly come to public attention through his 
involvement in a newsworthy incident. But 
a(ttention is called to Time, Inc. v Hill 

1967) 385 US 374, 17 L Ed 2d 456, 87 
S Ct 534, wherein it was indicated that the 
names of persons involved in a news event 
~an he used for advertising purposes without 
incurring liability. It was held that the 
New York statute, which proscribes appro· 

invested considerable money to popu
larize it. The court stated: "It is the 
well-settled law of this state that a 
gratuitous license-and that is the best 
that can be said of the permission 
granted by plaintiff-to use name and 
portrait is revocable at any time, even 
though action has been taken upon it. 
The court cannot lend itself to defend
ant's claim that, having trademarked 
their article and invested considerable 
money to popularize it, no revocation is 
possible. It may well be that by revoca
tion serious impairment of business re
sult. But that is a danger and risk 
assumed in accepting a consent un
limited as to time and against which in 
the beginning, guard could easily be had. 
Regardless of plaintiff's reason for her 
refusal to continue permission to use her 
name, and even admitting that her rea
son is ulterior and mercenary, it cannot 
be denied that her name and her portrait 
are her own and during life solely at 
her disposal." 

§ 12. Special rules as to public person
ages 

[a J Right of privacy held waived 

In a number of cases it has been held 
that a person who seeks public acclaim 
or who has become a public personage 
has waived his right of privacy to such 
an extent that even the unauthorized 
use of his name or picture for advertis
ing purposes does not constitute an ac
tionable tort.14 

priation and use, for commercial purposes, 
of a person's name or likeness without his 
consent, is precluded by the constitutional 
protection of free speech and press from 
being applied to redress false reports of mat
ters of public interest (which reports, the 
New York courts had found, were for the 
purposes of advertising a play and increas
ing the circulation of a magazine) in the 
absence of proof that the defendant pub
lished the report with knowledge of its falsity 
or in reckless disregard of the truth. 
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A professional and former college All
~merican ""'fy,2!b~la~~!:~ who had de
h berately sought and received wide pub
licity as a player and had posed for 
photographs for general publication and 
public distribution, was held to have no 
right of privacy which would enable 
him to recover for the publication by 
a brewing company of a football 
schedule calendar advertising its beer 
and containing the name and likeness 
of the plaintiff. O'Brien v Pabst Sales 
Co. (1941, CA5 Tex) 124 F2d 167, 
cert den 315 US 823, 86 L Ed 1220, 62 
S Ct 917. 

In Paramount Pictures, Inc. v Leader 
Press, Inc. (1938, DC Okla) 24 F Supp 
1004, in which a mst;io~p~~pr~ 
~~r2nd distributor sought an injunc
tion against certain advertising matter 
which the defendant printed and dis
tributed to theaters showing the plain
tiff's pictures, on the ground that, be
cause of the inadequate and inartistic 
nature of the advertising, it brought dis
credit upon the pictures of the plaintiff 
and injured and jeopardized its business 
and good will, it was contended, among 
other things, that the use by the de
fendant of the names and pictures of 
motion-picture actors constituted an in
vasion of their legally protected right of 
privacy. In overruling this contention, 
the court said: "There is little merit 
in this contention, because common ob
servation teaches us that the greatest 
asset to a star is constant publicity. 

. Neither the stars nor the plain
tiffs are in a position to claim the right 
of privacy for the stars, because their 
production, faces, and names are sold 
to the public." This decision was re
versed in (CAlO) 106 F2d 229, on the 
ground that the advertising printed and 
distributed by the defendant tended to 
impair the intangible property rights of 
the plaintiffs and to depreciate the value 
of their good will. 

The plaintiff in Cabaniss v Hipsley 
( 1966) 114 Ga App 367, 151 SE2d 496, 
had authorized the taking of a revealing 
photograph of herself for the purpose 
of advertising her "exotic dance" act. 
When, through some mistake~i~:
graph was used in an advertisement for 
a "Playboy Club" (where she had never 
appeared) to identify another dancer, 
plaintiff sued for invasion of privacy on 
the ground, among others, that there 
had been a public disclosure of embar
rassing private facts about her. In 
disposing of that contention, the court, 
noting that plaintiff was what is com. 
monly called a "striptease" so that by 
the very nature of her occupation the 
facts disclosed were neither private nor 
embarrassing to her, held that to what
ever degree a man's life has ceased to 
be private, to that extent the protection 
of the right of privacy is to be with
drawn. 

It was held in Pallas v Crowley-Milner 
& Co. (1952) 334 l\Iich 282, 54 NW2d 
595, that a jury could properly find 
that plaintiff's right of privacy was not 
unreasonably or seriously interfered with 
so as to entitle her to damages where it 
appeared that she had consented to have 
her picture taken by a photographer 
with whom she had registered as a mod{!!-' 
at a time when she was a showgirl. 
Although this picture \Vas use~out.~ 
her consent in a newspaper advertise
ment for certain cosmetics, the court 
held that whether a claimed interference 
with the right of privacy is in fact un
reasonable or serious may well depend 
on whether a plaintiff has in any par
ticular or degree abandoned her strictly 
private character and waived to any 
extent the right to absolute privacy. In 
the instant case, the court found that 
the jury could properly find that plain
tiff had cast aside the cloak of privacy 
of the ordinary private person when she 
embraced a public or professional role 
as showgirl or model and had thereby 
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waived her rights to be free from an 
invasion of privacy. 

Recovery was denied to an. actress in 
Martin v F.I.Y. Theatre Co. ~CPJ-
10 Ohio Ops 338, 26 Ohio L Abs 67, 
an action against the owner of a theater 
dedicated to "burlesque shows," where 
it was alleged that the plaintiff was an 
actress of high reputation for character, 
morals, ability, and talent in her pro
fession, and that defendants for the 
purpose of advertising, and without the 
consent of the plaintiff, exhibited an 
enlarged photograph of her on his 
theater for many months among pictures 
of nude and lewd burlesque actresses. 
The court took the view that the nature 
of plaintiff's career, together with her 
admission of her quest for publicity, de
prived her of any right of privacy that 
might exist in favor of a private in
dividual, the court stating that persons 
who expose themselves to public view 
for hire cannot expect to have the same 
privacy as the meek, plodding, stay-at
home citizen, and held that any person 
following the theatrical business is es
topped from a right to be heard to com
plain that his personal right of privacy 
has been invaded. 

See Jansen v Hilo Packing Co. ( 1952, 
Sup) 116 NYS2d 251, holding that well
known professional b~halLpla.y:ei:s...~ere 
not entitled to ha;e the use of their 
pictures by the defendant enjoined where 
the pictures were placed on cards in 
hags of popcorn without any advertising 
appearing thereon or any indication that 
pictures would be found in the bags.15 

See also Hanna Mfg. Co. v Hi!Ierich 
& B. Co. (1935, CA5 Ga) 78 F2d 763, 
101 ALR 484, cert den 296 US 645, 
80 L Ed 458, 56 S Ct 248, holding 
that the name and likeness of a famous 

~~-,l~e not vendible in 
gross, unconnected with any trade or 

J 
15. For later proceedings in this case, see 

ansen v Hilo Packing Co. ( 1952) 202 Misc 

business, since "fame is not merchan
dise," the court further stating that, 
aside from questions of trademark, un
fair competition, and libel, such a person 
"might have difficulty in keeping his 
name and likeness from respectful use 
by others, by virtue of any right of 
privacy." 

+ 
The following cases, although involv

ing plaintiffs who were found not to be 
public personages, recognized that public 
personages waive their right of privacy. 

In holding that an artist was not 
necessarily a "public character," whose 
very position or status constituted a 
waiver of the right of privacy, the court 
in Pavesich v New England Mut. L. Ins. 
Co. ( 1905) 122 Ga 190, 50 SE 68, 69 
LRA 101, said that the mere fact that 
he is an artist does not of itself estab
lish a waiver of this right, so that his 
picture might be used for advertising 
purposes. 

The fact that the plaintiff's photo
graph which was used in the defend
ant's advertising had been taken by the 
United States Army during his enlist
ment therein, and had been published by 
the Army in furtherance of its ,war in
formation policy, was held in Continen
tal Optical Co. v Reed (1949) 119 Ind 
App 643, 86 NE2d 306, 14 ALR2d 743, 
reh den 119 Ind App 653, 88 NE2d 55, 
14 ALR2d 750, not to constitute a waiver 
of the plaintiff's right of privacy which 
would entitle the defendant to an un
authorized use of the photograph. Al
though stating that when the plaintiff 
entered the Army he lost his right of 
privacy in connection with all legitimate 
use of his person by the military au
thorities for the furtherance of the war 
effort, including the right to take his 
picture while engaged in his army duties 
and publication of the same in news-

900, ! 18 NYS2d 162, affd 282 App Div 935, 
125 NYS2d 648, infra § 12[b]. 
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papers, the court added that he lost his invaded by the use of his name or pic-
right of privacy against the use of the ture for commer · urposes. 
picture involved only to that extent and While a nd concert singer 
when the plaintiff became a member of is subject ome sorts of publicity 
the Armed Forces he did not thereby which would not be warranted in the 
become, ipso facto, a public personage case of a person leading a more private 
in the sense that his individual likeness life, she may recover, in an action based 
and activities became a matter of gen- on violation of her right of privacy, for 
eral interest and concern so as to justify an unauthorized use of her name in an 
the use of his picture, since the com- advertising scheme in such manner as 
plaint described no hero or famous per- ~1!2.QfilifilLh~d injure her feelings . 
sonality whose doings were items of and to cast doubt upon'Iier-moraTcniir~-
lcgitimate news and general interest. --:rcrer.·-~K~rby·--~HaT~Roacn-sl:uC!1os ·-

+ lr'9"42f 53 Cal App 2d 207, 127 P2d 

And see Harris v H. W. Gossard Co. 
(1921) 194 App Div 688, 185 NYS 861, 
and Sidney v A. S. Beck Shoe Corp. 
( 1934) 153 Misc 166, 274 NYS 559, 
both infra § 12 [ b], wherein the courts, 
although not recognizing a waiver of 
the right of privacy, permitted the fact 
that plaintiff was a public personage to 
be pleaded in mitigation of damages. 

577. 
In Palmer v Schonhorn Enterprises, 

Inc. ( 1967) 96 NJ Super 72, 232 A2d 
458, an ion by well-known profes-
siona gainst a firm which sold 

taming "profiles and playing 
charts" giving data on 23 prominent 
golfers, including plaintiffs, it was held 
that although the publication of bio
graphical data of a well-known figure 

[h J Right of privacy held not ·waived does not per se constitute invasion of 
In the following cases the courts, while privacy, the use of the same data for 

generally recognizing that a public per- the purpose of capitalizing upon the 
sonage does not have a cause of action name by using it in connection with a 
for every reference made to him il) th!!o_,, commercial project other than the dis
news media, hold that one who( com,,/ semination of news or articles or biog-

(ijl.:=-~;~ffi::J!::~m_e_ ~r_Ji~: raphies constitutes such an invasion. 
1:(~.~::'.,~~vn pe;!~~QOJ.l.L..lh_e In Booth v Curtis Publishing Co. 
l~_tg,I'..LCOI)i!:llLf[Jrable for invasion of ( 1962) 15 App Div 2d 343, 223 NYS 

-.J?.rivacy. ·--···~··--~·~·--~. ---.-,== 2d 737, affd 11 NY2d 907, 228 NYS 
InSh.arman v C. Schmidt & Sons, Inc. 2d 468, 182 NE2d 812, the court re-

( 1963, DC Pa) 216 F Supp 401, it was jected the contention that a public figure 
said that a public personage such as a has no right of privacy and held that 
prominent ~~ can complain while she may occasionally surrender her 
when his name or likeness is used to privacy voluntarily, for a price or gratui
advertise a product if he has not con- tously, she does not forever forfeit .!~!. ... 
sented to such use or if the advertising r..e.~.Y~!1~~~:.~~til.~~rsI~[Ri<l~I~2~=~-~5 ... ~! .. :·~· 
exceeds the consent granted. .Jl~LJ~r,:iya~x .• ~~ she has not relinquished. 

It was held in Birmingham Broad- Although an s in···p~biic .. ,.fiTe··-
casting Co. v Bell ( 1953) 259 Ala 656, and the subject of fair comment, his 
68 So 2d 314, that while a picture of a choice of d~o:::.·e~~s:_~n~~o.t~;~!!-"'~#~-~;'~·-····""~'·''i(ci; 
public personage may be published 
where it is incidental to an occurrence 
of legitimate news value, the privacy of 
a public personage may not be lawfully 

·-··~·-··--···---~···~~···---~·-··~~-·-·······~····-~--~---~·'~ 
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Sinclair v Postal Tel. & Cable Co. ( 1935, 
Sup) 72 NYS2d 841, holding that where 
plaintiff had agreed to the use of his 
picture, such consent did n~p~pe.~~"~£il~. 
extend to the use of {''l:ef' "composit~) 

~ \; ~--",/' 

picture. "····--.~~·~-····· 

The doctrine that a public figure en
joys only a limited right of privacy and 
that the publication of his picture which 
takes place in connection with his pro
fessional entertainment performance is 
not an invasion of privacy was held in 
Jansen v Hilo Packing Co. (1952) 202 
Misc 900, 118 NYS2d 162, affd 282 
App Div 935, 125 NYS2d 648, to have 
no application to an action under the 
New York statute, the court refusing to 
dismiss an a tion under the statute by 
major leagu whose pic-

u. res had b mserte m containers 
•··... popcorn and chewing gum without 

e1r consent. 
·· In Gieseking v Urania Records, Inc. 

(1956) 17 Misc 2d 1034, 155 NYS2d 
171, the court rejected defendant's con
tentio that plaintiff, a renowned 

au1sr., 1Was a public figure and therefore 
not desire "to be let alone" so as to 

give him a right of privacy, the court 
holding that a performer has a property 
right in his performance to the extent 
that it shall .not be used for a purpose 
not intended, and particularly in a man
ner which does not fairly represent his 
service. 

In Wilk v Andrea Radio Corp. ( 1960, 
Sup) 200 NYS2d 522, mod 13 App 
Div 2d 745, 216 NYS2d 662, it was held 
that plaintiffs could recover for the use 
of their pictures which appeared in ad
vertisements for television sets manufac
tured by the defendant. The court re
jected defendant's contention that since 

were world-renowned concert 
f!l\lSici hey had waived their right 
to privacy in connection with the field 
of music, the court holding that such 
Waiver applies only to newsworthy stor.ies 

and not to instances where plaintiffs' -
pictures have obviously been used for 
advertising purposes. 

+ 
The folluwing cases, while supporting 

the view that a public personage does 
not waive his right of privacy for com
mercial purposes, take into account, in 
assessing damages, plaintiff's desire for 
publicity. 

In Sidney v A. S. Beck Shoe Corp. 
(1934) 153 Misc 166, 274 NYS 559. 
it was held that in an actress' action 
under the New York statute, the custom 
of the theatrical profession to permit and 
encourage the use of pictures in adver
tisements without compensation or writ
ten consent was held properly pleaded 
in mitigation of damages. 

And see Harris v H. W. Gossard Co. 
( 1921) 194 App Div 688, 185 NYS 86L 
holding that evidence of a custom among 
prominent actresses to permit their 
names and photographs to be used for 
advertising purposes was immaterial, the 
court holding, however, that where plain
tiff admitted she was not adverse to 
publicity, a verdict of 6 cents for the 
unauthorized use of her picture was not 
inadequate. 

III. Particular uses of plaintiff's name 
or likeness as constituting 

invasion of privacy 

§ 13. Purported indorsement of product 
or services 

Defendant's use of plaintiff's name or 
likeness, without his consent, so as to 
suggest that plaintiff indorscd defend
ant's product or services, has been held 
to constitute an invasion of privacy. 

Where the defendant, without plaintiff 
lawyer's consent, circulated among law
yers an advertisement stating that plain
tiff was a satisfied user of its copying 
machine, when defendant knew that 
plaintiff had returned the machine he 
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name in advertisement would justify jury find
ing that defendant had exceeded scope of 
plaintiff's consent and had invaded plaintiff's 
right to privacy. Barr v Southern Bell Tel. & 
Tel. Co. 13 NC App 388, 185 SE2d 714 (citing 
annotation). 

See Kimbrough v Coca-Cola/USA (Tex Civ 
App} 521 SW2d 719, error ref n re infra § 13. 

[bJ Consent held not exceeded 
Cross motion by defendant for summary 

judgment should have been given in action 
brought by singer who contended that he had 
cause of action for alleged violation of right of 
privacy under New York statute, in the alleged 
unauthorized use of his name and picture· in 
manufacture, advertisement, and sale of long
playing record album, where use of name and' 
picture was authorized in plain terms of written 
"Artist's Agreement" which singer had given to 
defendants. Desmond v 20th Centurv Fox Rec
ord Corp. 36 App Div 2d 925. 321 NYS2d 45. 

§ 12 [23 ALR3d 90 I] 

[a] Right of privacy held waived 
See Cohn v National Braodcasting Co. ( 1979, 

1st Dept) 67 App Div 2d f40, 414 NYS2d 906, 
§ 20[b]. 

[b] Right of privacy held not waived 
Although right of privacy of those who vol

untarily or otherwise have become public fig
ures and in whose activities a legitimate public 
interest exists, is significantly curtailed. public 
figure does not surrender all right to privacy. 
Use of successful fashion model's photograph 
to create and sei'r poster'wtrl"lnm-~er written 
consent violated model's right to privacy so 
that she could recover against model agency, 
its president and publisher and distributor of 
poster, but not against two retail stores that 
had no knowledge of any dispute over its 
distribution; model did not waive her right by 
performing in television broadcast where pho· 
tograph used in poster was not a segment or 
~rame of original filmed performance but was 
1!1stead one that had. never before been pub
lished. Brinkley v Casablancas (1981, !st Dept) 
80 App Div 2d 428, 438 NYS2d 1004. 

§ 13 [23 ALR3d 905] 

See Motschenbacher v R.J. Reynolds To
b~c~o Co. (CA9 Cal) 498 F2d 821, supra § 6 
(c1tmg annotation). 

Allegations that plaintiffs purchased land for 
construction of house, were photographed with 
house during construction, and their photo
graphs and name used without their consent in 
Vendor's sales brochures, advertisements in 
publications, and TV commercials, stated cause 
of act!?n for invasion of privacy. Fergerstrom v 
Hawanan Ocean View Estates (Hawaii) 441 
P2d 141. 

See Rossi v F.W. Woolworth Co., 56 App,,... 
Div 2d 566, 392 NYS2d 9, infra§ 21(b]. 

Picture of plaintiff with word balloon endors
ing product whiCh appeared in newspaper was 
actionable invasion of property right under 
"right to privacy" law where plaintiff was well
known television advertiser. Rosenberg v Lee's 
Carpet & Furniture Warehouse Outlet, Inc., 80 
Misc 2d 479, 363 NYS2d 231. 

Trial court's finding that there was no credi
ble evidence to support insurance agent's claim 
for wrongful appropriation of name allegedly 
arising from insurance company's use of 
agent's name as "testimonial" in attempts to 
recruit another agent to sell its insurance prod
ucts, was not clearly erroneous, where court 
found, in face· of conflicting evidence, that 
agent had consented to use of name. American 
Mut. Life Ins. Co. v Jordan (1982, ND) 315 
NW2d 290. 

Former star college football player stated 
cause of action for invasion of privacy by alleg
ing unauthorized appropriation of his name 
and likeness in connection with advertisement 
for sale of carbonated beverage, and material 
question of fact existed as to extent of consent 
for use of name where publisher and manufac
turer contacted athlete and notified him that he 
was among those selected to be honored in 
series of paintings depicting top players, letter 
of notification suggested contemplated use of 
paintings in series of "institutional advei:tise
ments '» athlete's response to notification per
mitted inference that he merely agreed to pose 
for picture, and where athlete testified that he 
did not contemplate use of. his name and pic
tU;re as presented in subsequent commercial 
advertisement broadcast during football game. 
Kimbrough v Coca-Cola/USA (Tex Civ App) 
521 SW2d 719, error ref n re. 

§ 14 [23 ALR3d 908] 

In action by exclusive licensee, entertainers, 
and musical groups against manufacturers of 
shirts imprinted with names and likenesses of 
entertainers and musical groups, produced 
without licenses, brought under right to public
ity and Lanham Act, trial court property issued 
preliminary injunction against their manufac
ture, distribution, and sale of shirts, where 
entertainers and musical groups had right of 

·publicity, as on.e of species of right of privacy, 
to have sole right to commercially exploit their 
names and likenesses and to transfer that right 
to licensee, where defendants' unauthorized 
and unprivileged printing on shirts of names, 
trademarks and/or likenesses of entertainers 
and groups was violation of such right, and 
where First Amendment privilege, which is not 
license to trammel on legally recognized rights 
in intellectual property, did not extend to dis· 
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§ 1. Scope and related matters 
This annotation covers those cases m 

which an action for infringement of 
copyright was based on a production 
purporting to be a parody or burlesque1 

of the copyrighted work. The question 
considered is whether a parody can, and 
if so, under what circumstances it will, 
be considered an infringement of the 
copyright of the work parodied. Hence, 
cases in which an infringement action 
is based on a parody, but which turn 
on a factor other than the status of the 
parody as an infringement, as, for ex
ample, the invalidity of the copyright 
of the original, are not included. 

l. The terms are used interchangeably by 
the courts. See the District Court opinion 

· in Loew's, Inc. v Columbia Broadcasting 
System, Inc. (1955, DC Cal) 131 F Supp 
165 at page 176, affd Benny v Loew's, Inc. 
(CA9) 239 F2d 532, affd Columbia Broad
casting System, Inc. v Loew's, Inc. 356 US 

Generally, as to literary and art1st1c 
rights for purposes of, and their infringe
ment by or in connection with, motion 
pictures, radio, and television, see the 
annotation in 23 ALR2d 244. Cases in 
that annotation which are also in point 
for the present discussion have been re
peated herein. 

For scholarly comment on the present 
subject, see 56 Col L Rev 585, 29 Ford 
L Rev 570, and 12 Vander L Rev 459. 

§ 2. Background and summary 
The Copyright Act grants to those 

complying with its provisions the exclu
sive right, for a limited period, to print, 

43, 2 Led 2d 583, 78 S Ct 667, reh den 356 
US 934, 2 L ed 2d 764, 78 S Ct 770. The 
terms "parody" and "burlesque" are intro
duced synonymously in Berlin v E. C. Pub
lications, Inc. ( 1964, CA2 NY) 329 F2d 541, 
9 ALR3d 612, cert den 379 US 822, 13 L 
ed 2d 33, 85 S Ct 46. 

TOTAL CLIENT SERVICE LIBRARY REFERENCES 

AM JuR, Literary Property and Copyright (1st ed §§ 67-69, 75, 78-
80) 

ALR DIGESTS, Copyright §§ 10, 11; Literary and Artistic Property 
§§ 1, 3 

ALR QUICK INDEX, Literary and Artistic Property 

Consult· POCKET PARTS for later case service 
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reprint, publish, copy, vend, translate, 
and dramatize the copyrighted work. 
This privilege also permits the copyright 
owner to deliver, perform, exhibit, pro
duce, and reproduce it in public in any 
manner or by any method whatsoever. 
He is protected as to all the copyright
able component parts of his work.2 

The Copyright Act does not define in
fringement, but only imposes liability for 
infringing a copyright. The comparable 
English act provides that "copyright in 
any work shall be deemed to be infringed 
by any person who, without the consent 
of the owner of the copyright, does any
thing the sole right to do which is by 
this act conferred on the owner of the 
copyright," and this may be taken to 
be the American definition. 3 

Infringement of a copyright involves 
a copying, in whole or in part, either 
in haec verba or by colorable variation.4 

Copying, not defined in the statute, 
may include, in a general way, any 
mode of reproduction. An oft-cited 
definition is "that which comes so near 
to the original as to give every person 
seeing it the idea created by the orig
inal."5 

2. 17 use §§ 1 et seq. 
3. Am Jur, Literary Property and Copy

right (1st ed § 67). 
4. Am Jur, Literary Property and Copy

right (1st ed § 67). 
5. Am Jur, Literary Property and Copy-

Parody6 is recognized as a distinct 
form of literary or histrionic art.7 

+ 
While there is some authority in sup

port of the propositions ( 1) that a par
ody must involve a "su.~~t<i:I1~tial" appro
priation of the original work.before it 
will be regarded as an infringement of 
the copyright of such work,8 (2) that 
the parodist must be granted the right 
to "re~.()~Co~jllE~ .• ;-!P" the original 
work~ and (3) that the likelihood that 
the parody will p~t-1uttWg. .. financiaL_ 
e;ic.P.lgjJ;:i,tion of the original is a major 
"criterion for deciding whether the par-
ody constitutes a copyright infringe
ment,10 .!!ie matter seems ultimately to 

~~-~i::t..r:gH~Q~.Q"i:.Th~.IicILJiCih~:.Iildi-
vid ual cases; in some instances a parody 
~fi"asbeen-found to infringe the copyright 
of the original, 11 and in others it has 
not.12 

§ 3. Infringement found 
If the copying is substantial, the par

ody will frequently be held an infringe
ment.13 Consequently, the test often 
seems directly dependent on what is 
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meant by "substantial," rather than by 
the statutory word "copying." 

In Green v Luby (1909, CC NY) 177 
F 287, plaintiffs' copyright was held 
infringed, since the entire copyrighted 
song was parodied by defendant, the 
court seeming to hold that the taking 
was substantial. Application for a pre
liminary injunction to restrain defend
ant from publicly singing "I'm 
a-Bringin' Up The Family," the copy
righted song, as part of a copyrighted 
dramatic sketch entitled "The Queen of 
the Vaudeville," was granted. The case 
was distinguished from both Bloom & 
Hamlin v Nixon ( 1903, CC Pa) 125 F 
977, infra § 4, where the defendant had 
sung only the chorus of the original 
composition, and Green v Minzen
sheimer ( 1909, CC NY) 177 F 286, in
fra § 4, where defendant merely im
itated the singer, without musical 
accompaniment. Holding that if it 
were necessary for effectiveness that an 
entire song be parodied, the performer 
should avoid the use of a copyrighted 
song, the court rejected defendant's ar
gument that the singing of songs was 
merely incidental to her impersonations 
of various singers and was therefore a 
mimicry. Mannerisms may be shown 
without words, said the court, but if 
words are necessary, a whole song 
should not be required. The court con
ceded that there was value in the con
tention of defendant that her production 
was a musical composition, although 
copyrighted as a dramatic sketch, point
ing out, however, that the Copyright 
Act expressly provides that an error in 
classification should not invalidate or 
impair a copyright. 

In Hill v Whalen & Martell ( 1914, 
DC NY) 220 F 359, a suit to restrain 
infringement of a copyright, plaintiff 
was the exclusive licensee of the dra
matic rights in certain copyrighted car
toons dealing with characters named 
"1'1utt" and "Jeff." Defendant ar-

ranged a dramatic perfomance called 
"In Cartoonland," in which two of 
the prominent characters were called 
"Nutt" and "Giff." They were cos
tumed to represent "Mutt" and "Jeff," 
and it was intended that they be 
taken as those characters. The lan
guage used by defendant's characters 
contained important direct quotations 
from catchwords made familiar by 
the cartoon characters. Noting de
fendant's claim that his representation 
was "a mere parody or burlesque of 
the original," but not itself so categoriz
ing defendant's production, the court 
granted the relief sought, observing that 
a copyrighted work is subject to fair 
criticism, serious or humorous, but that 
it is not ahvays easy to say where the 
use of a copyrighted item for such pur
poses is permitted and where it is for
bidden. One test, the court continued, 
is whether or not so much has been 
produced as will materially reduce the 
demand for the original-if it has, there 
is infringement, with this qualification: 
a criticism which lessened the money 
value of the original by showing that it 
was not worth seeing or hearing would 
not base a right of action for infringe
ment. In the present case the court was 
of the opinion that defendant's produc
tion was cakulated to injuriously affect 
to a substantial degree the value of com
plainant's copyright. Those who saw 
"Nutt" and "Giff," the court said, would 
be more likely to spend the next dime 
or quarter available for the purpose on 
a show other than an authorized drama
tization of "Mutt" and "Jeff." 

A television burlesque by comedian 
Jack Benny, of the motion picture "Gas
light," was involved in Loew's Inc. v 
Columbia Broadcasting System, Inc. 
( 1955, DC Cal) 131 F Supp 165, affd 
Benny v Loew's, Inc. (CA9) 239 F2d 
532, affd per curiam by an equally di
vided court in Columbia Broadcasting 
System v Loew's, Inc. 356 US 43, 2 L ed 
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2d 583, 78 S Ct 667, reh den 356 US icism and therefore not subject to an 
934, 2 L ed 2d 764, 78 S Ct 770. In action for infringement of copyright, was 
1945 Jack Benny presented a 15-minute rejected by the court as in itself "a -
burlesque of "Gaslight" on his radio parody upon the meaning of criticism." 
program, having previously obtained the 
consent of Loew's, Inc., who had ac
quired the exclusive motion-picture 
rights to the play. Six years later the 
Columbia Broadcasting System pre
sented the burlesque complained of in 
a television program sponsored by the 
American Tobacco Company. Loew's 
informed Columbia that it intended 
to enforce its rights against infringe
ment, and when Columbia prepared for 
a similar presentation over several tele
vision channels, Loew's brought suit. 
Columbia argued that the television 
shows were a "fair use" of the play,14 

and that such doctrine included the right 
to parody literary properties. The Dis
trict Court found that a substantial part 
of the copyrighted material in the mo
tion picture had been copied in the 
television program, and granted injunc
tive relief. Noting that no recognition 
had ever been given to the application 
of the "fair use" doctrine by a federal 
court when the substance of a dramatic 
work was copied and presented in bur
lesque form, the Court of Appeals af
firmed, holding that presenting verbatim 
a serious dramatic work as a burlesque 
docs not avoid infringement of the copy
right. Wholesale copying and publica
tion of copyrighted material can never 
be fair use, said the court, affirming 
the District Court's opinion that if the 
taking is substantial, infringement exists. 
An apparently alternative contention 
that the presentation of the burlesque 
was, in effect, literary or dramatic crit-

14. For a brief discussion of the "fair use" 
doctrine, see § 4 infra. 

15. See Loew's, Inc. v Columbia Broad
casting System, Inc. ( 1955, DC Cal) 131 F 
Supp 165, 174. 

16. See Dellar v Samuel Goldwyn, Inc. 
( 1939, CA2 NY) 104 F2d 661, 662. 

§ 4. No infringement found 
Although the appropriation is sub

stantial, it may nevertheless be found, 
under the nonstatutory exception known 
as "fair use," that the copyright has not 
been infringed. "Fair use" has been de
fined as a privilege in persons other than 
the owner of a copyright to use the 
copyrighted material in a reasonable 
manner without his consent, notwith
standing the monopoly granted the owner 
by the copyright.Hi However, no gen
eral criteria have been found which 
define what constitutes "fair use," con
sidered by at least one court to be "the 
most troublesome [issue] in the whole 
law of copyright."16 The parodist, it 
has been held, must be permitted suffi
cient latitude to cause his audience to 
"recall or conjure up" the original work, 
if the parody is to be successful.17 

The first case dealing directly with 
an alleged infringement by parody and 
burlesque was Bloom & Hamlin v Nixon 
( 1903, CC Pa) 125 F 977, in which the 
owners and producers of a copyrighted 
song entitled "Sammy," rendered by 
Miss Lotta Faust during the stage per
formance of "The Wizard of Oz," 
brought an action to enjoin the use of 
the song by Miss Fay Templeton, who 
as part of her act in "The Runaways" 
imitated the peculiarities and character
istics of several actresses, among them 
Miss Faust, singing the chorus of 
"Sammy." Her performance was pre
ceded by an announcement that she 
would imitate Miss Faust and would 

17. See Berlin v E. C. Publications, Inc. 
(1964, CA2 NY) 329 F2d 541, 9 ALR3d 
612, cert den 379 US 822, 13 L ed 2d 33, 
85 S Ct 46. 

Notice also the language in Columbia Pic
tures Corp. v National Broadcasting Co. 
( 1955, DC Cal) 137 F Supp 348, infra. 
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sing only the chorus of "Sammy." The entitled "You Didn't Want To Do It
court refused to grant the injunction, But You Did," claimed by plaintiffs to 
finding that Miss Templeton was pre- be based upon the words of their song 
senting not the copyrighted song but the and such a colorable imitation that it 
peculiar actions, gestures, and tones of infringed their copyright. The Chan
plaintiffs' performer, the chorus of the cery Court, reversing and classifying de
song being used merely as a vehicle for fendants' song as a "reply song," held 
carrying the imitation along. The in- that the question was purely one of 
terest in the parody was based on the fact, and on a comparison of the two 
excellence of the imitation, not on the songs decided that there had been no 
copyrighted song, said the court, hold- infringement. 
ing that plaintiffs' right to be protected Dramatic rights in the musical com
from the unauthorized public perform- position "Redhead" had been reserved 
ance or representation of the song was to complainants, it was alleged in Green 
still inviolate, since anyone desiring to v Minzensheimer ( 1909, CC NY) 177 
hear it sung in public would have to F 286, claiming infringement by de
attend "The Wizard of Oz." The repe- fendant in imitating the voice, postures, 
tition of the chorus of "Sammy" was and mannerisms of the complainant 
merely incidental to, and inseparably Irene Franklin Green, by singing one 
connected with, the imitation, the court verse and the chorus of "Redhead," al
found, and in addition, Miss Templeton though the owner of the copyright on 
had acted in good faith, which was the musical composition was not a party 
pointed out as essential to the defense to the action. Defendant used no 
in an infringement action. The court musical accompaniment, prefacing her 
declared parody to be a distinct and singing by the announcement that she 
different variety of the histrionic art, would give "a suggestion of Irene Frank
holding that a parody would not in- lin," the stage name of complainant. 
fringe the copyright of the work par- The court found it "not easy to see" 
odied merely because a few lines of the how the copyright of a musical com
original might be textually reproduced. position not owned by the complainants 

A song entitled "You Made Me Love could be infringed by a performance in 
You (I Didn't Want To Do It)" was which no music was used, especially since 
published simultaneously in New York complainants had not specified what ac
and London on May 5, 1913. In April, tions of defendant constituted the in-
1913, the owners of the American copy- fringement. Since defendant here also 
right in the song had sent to the plain- imitated several singers, the complainant 
tiffs 12 copies of the song, with instruc- included, her performance seemed to 
tions to copyright it in the United derive its popularity from the clever
Kingdom on May 5. There was no ness with which she reproduced the 
immediate demand for the song in Eng- mannerisms of the various singers, said 
land, but after it was first sung in Lon- the court, refusing to distinguish the 
don, in July, 1913, it became an over- case from Bloom & Hamlin v Nixon 
night success. Plaintiffs in Francis, Day ( 1903, CC Pa) 125 F 977, supra, and 
& Hunter v Feldman & Co. (Eng) denying the injunction. 
[1914) 2 Ch 728, purchased the copy- In Glyn v Weston Feature Film Co. 
right for the British Empire and made (Eng) [ 1916] 1 Ch 261, an action for 
large sales. Subsequently, the defend- the alleged infringement of plaintiff's 
ants published a song which appeared copyright in the novel "Three Weeks," 
to be a parody of the copyrighted song, by the sale and exhibition of a filrri 
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entitled "Pimple's Three Weeks (With- copyrighted novel "From Here To 
out The Option)," substantial parts of Eternity," gave written consent to Co
which were alleged to be reproductions lumbia Pictures Corporation in 1.951 
of the novel, the English court, char- for a motion picture to be based on 
acterizing the novel as "grossly im- the novel. When produced and pre
moral," refused on that ground to grant sented to the public, the motion picture 
plaintiff the protection of the court. ran approximately 1 hour and 40 min
Thus, finding it unnecessary to consider utes. The next year the National 
defendant's contention that the play was Broadcasting Company broadcast, with
a mere burlesque and therefore not an out the consent of Columbia, over a 
infringement, the court nevertheless dis- nationwide network, a televised playlet 
cussed the question, remarking that no entitled "From Here To Obscurity," in
cases could be found in which a bur- tended to be a burlesque of "From Here 
lesque, even of a play, had been treated To Eternity," with a running time of 
as an infringement of copyright, al- 20 minutes. The court found the tak
though burlesque, frequently more dis- ing to be sufficient only to cause the 
tinguished than the thing burlesqued, viewer to "recall and conjure up" the 
was an ancient art. One of the reasons original, calling the latter a necessary 
for this, said the court, is that the older element of burlesque, and describing the 
cases insisted upon the necessity of estab- case as another collision between the 
lishing that the alleged piracy had been economic interests of the motion-picture 
calculated to prejudice the sale or dimin- industry and the youthful and growing 
ish the profits or supersede the objects television industry. Although the opin
of the original work, whereas it was well ion does not make it clear, the case 
known that a burlesque was usually the seems to be distinguished from the 
best possible advertisement of the orig- Loew's Case on the ground that the 
inal and had often made famous a work copying from the original was not suffi
which would otherwise have remained cient to find infringement on the basis 
in obscurity. The court declared that of substantial appropriation. At one 
no infringement of the plaintiff's rights end of the spectrum, said the court, 
takes place where a defendant has be- were situations where clearly the bur
stowed such mental labor upon what he lesque would be plagiarism, for example, 
has taken, and has subjected it to such where a defendant took verbatim the 
revision and alteration as to produce an dialogue of a copyrighted script and 
original result. The court found that if transferred it from a serious vein to a 
it had been necessary to express an comic one, while at the other end of 
opinion on this aspect of the case, plain- the spectrum it was equally clear that 
tiff's case would have failed on this where the burlesque took a theme, the 
ground as well. locale, or a situation, there would be no 

While the appeal from Loew's, Inc. v infringement, because such matters are 
Columbia Broadcasting System, Inc. not ordinarily subject to copyright pro
( 1955, DC Cal) 131 F Supp 165, supra tection, and in addition, the taking 
§ 3, was pending, the case of Colurnbia would not be substantial. The court 
Pictures Corp. v National Broadcasting suggested several guiding principles: 
Co. came before the same District Court ( 1) Consideration should be given to 
in California in ( 1955) 137 F Supp 348, whether the alleged infringing work is 
but in this case the court held for the of the same character, for instance, a 
defendant. James Jones, author of the serious work with a taking from another 

[9 ALR3d}-40 
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serious copyrighted work; (2) a Jim- judgment. After the title of each lyric 
ited taking under the doctrine of "fair were printed the words "Sung to the 
use" should be permitted in burlesque tune of: ," or "To the tune of: 
to bring about the recalling or conjuring ," and inserted was the title 
up of the original; (3) locale, theme, of one of the old songs, to 25 of which 
setting, situation, and even bare basic plaintiffs owned the copyright. It was 
plots may ordinarily be taken by bur- argued that this direction had the same 
Jesque without infringement, since such force and effect as if the music of plain
matters are ordinarily not protectible; tiffs' respective compositions had actual
( 4) since the doctrine of "fair use" per- ly been printed with defendants' parody 
mits burlesque to go somewhat further lyrics thereto. Although it was stipu
as long as the taking is not substantial, lated that the "Mad" lyrics had the 
it may take an incident of the copy- same meter as plaintiffs' lyrics and 
righted story, a developed character, could be sung to the music of plaintiffs' 
subject to certain limited rights in the songs, no music was provided and the 
author, a title, subject to the right of subject matter was completely different. 
protection under unfair competition, The District Court found it difficult to 
and some small part of the development 
of the story, possibly a small amount 
of the dialogue; ( 5) when burlesque 
takes more than the matter ordinarily 
not protected, referred to above, it runs 
a calculated risk that the taking may 
be found su bstan ti al; and ( 6) the de
fense, "I only burlesqued" the copy
righted material, is not per se a defense, 
since unlimited and unrestrained taking 
by burlesque could destroy the Copy
right Act and seriously jeopardize the 
rights of property in copyrights. The 
court found that the telecast in question 
was not intended to and did not de
ceive the general public into believing 
that the program wa·s a telecast of the 
motion picture, and did not disparage 
or detract from it, and that the public 
was not in any way confused or mis
informed by the telecast, either as to 
the origin of the burlesque or the true 
nature or origin of the motion picture. 

Berlin v E. C. Publications, Inc. 
(1964, CA2 NY) 329 F2d 541, 9 ALR 
3d 612, cert den 379 US 822, 13 L 
ed 2d 33, 85 S Ct 46, was a copyright 
infringement action based on the pub
lication of a collection of parody lyrics 
to 57 old songs in "Mad" magazine, in 
which defendants were granted summary 

understand how music could be copied 
when it was not reproduced, holding de
fendants had not parodied plaintiffs' 
lyrics, but had satirized, in original 
words and thought, several aspects of 
modern life. The Court of Appeals, 
noting that plaintiffs had not indicated 
with any degree of particularity the 
manner in which they had been dam
aged, commented that it appeared that 
redress was being sought upon a theory 
of copyright relief closely resembling un
just enrichment. The extent to which a 
parodist may borrow from the work he 
attempts to burlesque is largely unset
tled, the court found, stating that it 
was unnecessary, however, to apply the 
"substantiality" test which formed the 
basis for the decision in Benny v Loew's, 
Inc. ( 1956, CA9 Cal) 239 F2d 532, affd 
Columbia Broadcasting System, Inc. v 
Loew's, Inc. 356 US 43, 2 L ed 2d 583, 
78 S Ct 667, reh den 356 US 934, 2 L 
ed 2d 764, 78 S Ct 770, supra § 3, be
cause of the great disparities here in 
theme, content, and style between plain
tiffs' original lyrics and the alleged in
fringements. While brief phrases of the 
original lyrics were occasionally injected 
into the parodies, this practice would 

[9 ALR3d) 
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seem necessary if the defendants' efforts occasionally subordinate the copyright 
were to "recall or conjure up" the orig- holder's interest in a maximum finangal 
inals, said the court, adding that the return to the greater public interest in 
humorous effect achieved when a the development of art, science, and 
familiar line is interposed in a totally industry. Where the parody, as here, 
incongruous setting, traditionally a tool had neither the intent nor the effect 
of parodists, scarcely amounted to a of fulfilling the demand for the original, 
"substantial" taking, if that standard and where the parodist did not appro
was not to be woodenly applied. The priate a greater amount of the original 
court concluded that as a general prop- work than necessary to "recall or con
osition, parody and satire are deser' ing jure up" the object of his satire, a 
of substantial freedom, both as entertain- finding of infringement would be im
ment and as a form of social and lit- proper, in the court's opinion. 
erary criticism, and that the courts must E. CAMPION. 

Consult POCKET PARTS for later case service 
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See Blanton v United States (DC Dist Col) 
128 F Supp 360, § 4. 

Directed verdict for hospital at end of plain
ilf s case was proper, since doctrine of res ipsa 
oquitur could not be invoked on facts showing 
>Ostsurgical application to plaintiff of unknown 
luid on part of skin covered by adhesive por
ion of dressing, a burning sensation, single 
nitial protestation by plaintiff, and subsequent 
nfectious reaction on part of area of applica
ion. Walden v Washington Hospital Center 
Dist Col App) 304 A2d 645. 

§ 6 [9 ALR3d 588] 

Hospital was liable for injuries suffered by 
ninor plaintiff from result of hypodermic intra
~uscular injection administered by nurse, dam
ging sciatic nerve. Honeywell v Rogers (DC 
'a) 251 F Supp 841. 

Charge stating that hospital would be liable 
::>r error in administering medication by its 
urse, since nurses had duty to know fatal 
osages of "all" drugs and danger of overdose 
f ·~any" type of drug and proper way to 
dminister any drug, was reversible error, since 
uty of nurse was to act as a reasonably pru
ent, careful, skilled, and diligent nurse would 
ave done under the same or similar circum
:ances. Doctors Hospital of Mobile, Inc. v 
.irksey, 290 Ala 220, 275 So 2d 651. 
Hospital held liable for nurse's failure to 

roperly administer drug, which infiltrated 
Jaintiff's leg for excessive period of time, caus-
1g permanent partial disability. North Shore 
[ospital, Inc. v Luzi (Fla App) 194 So 2d 63. 
In action against physician and hospital for 
~uries caused plaintiff by perivascular extrava
ttion during intravenous administration of 
rug intended to stop vomiting, directed ver
ict for hospital was improper since there was 
ifficient evidence from which inferences could 
e drawn that defendant hospital was negligent 
1d that its negligence contributed to cause 
laintilfs injury where testimony showed that 
l1rse's aide was told of pain and swelling at 
~ection site shortly after 8:30 p.m., but in
avenous feeding was not discontinued until 1 
m., and where nursing supervisor testified 
•at it was duty of nurses to make periodic 
1ecks and observe condition of needle and 
)Serve whether fluid was flowing, that at hos
tal orientation programs, problem of infiltra
:m or extravasation is discussed and nurses 
·e warned of dangers accompanying adminis
ation of certain intravenous fluids, that if 
llient complains of pain at injection site, 
travenous feeding should be discontinued 
imediately, and that pain and swelling are 
mptoms of extravasation. Ohligschlager v 
·octor Community Hospital, 55 Ill 2d 411, 
l3 NE2d 392. -

SUPPLEMENT 9 ALR3d 620-627 

Where state hospital injected patient with 
tranquilizer drug with knowledge of drug's 
serious side effects, including shock and irregu
larity of heart beat, and left the patient unat
tended for one hour and 15 minutes, hospital 
was guilty of negligence which was proximate 
cause of patient's death from heart failure and 
shock. Brown v State (App Div) 39 l NYS2d 
204. 

Evidence of physicians' four-hour delay in 
administering antibiotics to plaintiff with perfo
rated esophagus precluded nonsuit in favor of 
hospital and physicians. Brannan v Lankenau 
Hospital (1980) 490 Pa 588, 417 A2d 196. 

9 ALR3d 600-611 

§ 1 [9 ALR3d 601] 
[b) Related matters 

Right to maintain gate or fence across right 
of way. 52 ALR3d 9. 

What constitutes unity of title or ownership 
sufficient for creation of an easement by impli
cation or way of necessity. 94 ALR3d 502. 

Public rights of recreational boating, fishing, 
wading, or the like in inland stream the bed of 
which is pri\'ately owned. 6 ALR4th 1030. 

Way of necessity over another's land, where 
a means of access does exist, but is claimed to 
be inadequate, inconvenient, difficult, or costly. 
IO ALR4th 447. 

Way of necessity where only part of land is 
inaccessible. 10 ALR4th 500. 

Validity of local beachfront zoning regula
tions designed to exclude recreational uses by 
persons other than beachfront residents. 18 
ALR4th 568. 
Auto-Cite®: Any case citation herein can be 

checked for form, parallel references, later 
history and annotation references through 
the Auto-Cite computer research system. 

§ 2 [9 ALR3d 603} 

[a] Generally 
In suit by claimants to establish title to prop· 

erty taken by state, in which access to disputed 
land was severed as result of prior conveyance 
and only access remaining was over lakes, 
claimants .were not entitled to easement by 
necessity as of date of taking. Where there is 
access to property over navigable body of water 
easement by necessity over land route may not 
be obtained, except where it is shown that 
navigable bodv of water has not been used as 
highway for commerce and travel for many 
years, and burden was on claimants to establish 
that either lakes were not navigable or that 
exception applied. Peasley v State (1980) !02 
Misc 2d 982, 424 NYS2d 995. 

[b] "Strict" necessity required 
Way of necessity must be strictly necessary 

and where land in question is readily accessible 
by navigable water to which owners have ac
cess, no way of necessity across adjacent real 
properties would exist. McQuinn v Tantalo, 41 
App Div 2d 575, 339 NYS2d 541 (citing anno
tation). 

§ 3 [9 ALR3d 608] 

Way of necessity would be implied where 
plaintiffs land was accessible only by navigable 
water or across defendant's property, in view of 

• liberalization of "strict necessity" rule which 
recognizes that most people today think in 
terms of "driving" rather than "rowing" to 
work or home, and way of necessity would be 
awarded where original purchaser of lots in 
question mistakenly believed that adjacent rail
road right of way would provide overland ac
cess to isolated lot. Cale v Wanamaker, 121 NJ 
Super 142, 296 A2d 329 (citing annotation). 

9 ALR3d 620-627 

§ I [9 ALR3d 620] 
18 Am Jur 2d, Copyright and Literary Prop· 

eny § 105. 
Extent of doctrine of "fair use" under Fed

eral Copyright Act. 23 ALR3d 139. 
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§3 [9 ALR3d 621]. 

Preliminary injunction was granted enjoining 
defendants from using plaintiff's copyrighted 
song, "Mickey Mouse Club March," as back
ground music for episode in movie in which 
three young males wearing Mickey Mouse ears 
apparently engaged in oral, anal, and vaginal 
intercourse simultaneously with young female; 
use of sound, which was reproduced in its 
entirety, was more than parody of original 
within "fair use" exception and amounted to 
compl_ete copy constituting improper use of 
copyrighted material. Walt Disney Productions 
v Mature Pictures Corp. (DC NY) 389 F Supp 
1397, 186 USPQ 48. 

Song, "Cunnilingus Champion of Co. C," 
which was copied in substantial part from copy
righted song, "Boogie Woogie Bugle Boy," did 
not constitute parody or burlesque such that 
similarity between songs was permissible under 
doctrine of fair use where, although defendants 
may have sought to parody life, or more partic
ularly sexual mores and taboos, it did not 
appear that defendants intended to comment 
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9 ALR3d 620-627 ALR3d 

ludicrously upon "Bugle Boy" itself. MCA, Inc. 
v Wilson (DC NY) 425 F Supp 443. 

Three-hour-long three-act play was not such 
spoof or parody of Gone With The Wind as to 
entitle it" to "fair use" defense afforded under 
copyright act where substantial similarities ex· 
isted between "Scarlet Fever" and copyrighted 
work in, inter alia, foundation, settings, charac
ters, story line and dialogue and where work as 
a whole was neither parody or satire but musi
cal adaptation of film and novel, Gone With 
The Wind, generally in nature of comedy. 
Metro-Goldwyn-Mayer, Inc. v Showcase Atlanta 
Cooperative Productions, Inc. ( 1979, ND Ga) 
479 F Supp 351. 

Restaurant chain's "Dancing Seniors" televi
sion advertisement was copy, and not mere 
parody, of beverage producer's "Be a Pepper" 
media campaign, where both advertisements 
began with appearance of single individual 
singing and dancing in similar manners while 
extolling virtues of particular product, where 
viewers of both advertisements were invited to 
join special group consuming particular prod
uct advertised, and where evidence showed that 
restaurant chain's advertising agency attempted 
parody of beverage producer's advertisement. 
Dr. Pepper Co. v Sambo's Restaurants, Inc. 
(1981, ND Tex) 517 F Supp 1202. 

§ 4 [9 ALR3d 623) 

Television series entitled "The Greatest 
American Hero" was not substantially similar 
copy of, and thus did not infringe plaintiff's 
copyright in, popular character "Superman," 
where former character depicted typical Ameri
can man with common problems attempting to 
cope with impact upon" his life caused by super
human powers foisted upon him by unidenti
fied alien beings, and latter character portrayed 
benevolent superhuman seeking to achieve no
ble goals through exercise of innate super-pow
ers while simultaneously maintaining secrecy of 
his true identity in order to occupy position in 
society as ordinary person. Warner Bros., Inc. 
v American Broadcasting Cos. (1981, CA2 NY) 
654 F2d 204, 211 USPQ 97, on remand (SD 
NY) 530 F Supp 1187. 

Defendant's use of plaintiff's jingle in televi
sion sketch poking fun at city's public relations 
campaign and its theme song, in which satire 
parodied copyrighted advertising jingle, was 
protected fair use and, thus, no copyright in
fringement occurred. Concept of "coajuring 
up" original came into copyright law not as 
limitation on how much of original may be 
used, but as recognition that parody frequently 
needs to be more than fleeting evocation of 
original in order to make its humorous point; 
parody is entitled at least to "conjure up" 

1 original and even more extensive use would 
still be fair use, provided parody builds upon 
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original, using original as known element of 
modern culture and contributing something 
new for humorous effect or commentary. El
smere Music, Inc. v National Broadcasting Co. 
(1980, SD NY) 482 F Supp 741, affd (CA2 NY) 
623 F2d 252. 

9 ALR3d 633-651 

New seciions and subsections added: 
§ 13 Exercise of control 
§ 14 Miscellaneous 

§ 1 [9 ALR3d 634] 

[b] Related matters 
Criminal offenses in connection with rental 

of motor vehicles. 38 ALR3d 949. 
Asportation of motor vehicle as necessary 

element to supporl charge of larceny. 70 
ALR3d 1202. 

What constitutes "motor vehicle" within 
meaning of National Motor Vehicle Theft Act 
(Dyer Act) (18 USCS §§ 2311-2313). 15 ALR 
Fed 919. 

Construction and application of word "sto
len" in National Motor Vehicle Theft Act (Dyer 
Act) (18 USCS §§ 2311-2313), 45 ALR Fed 
370. " ' 
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§ 3 [9 ALR3d 636] 

[a] General criminal intent required 
Also recognizing that a general criminal in

tent is an element which must be proved in 
order to support a conviction under the appli
cable joyride statute: 

Iowa-State v Reaves (1977, Iowa) 254 
NW2d 488. 

See State v Rosewall (Iowa) 239 NW2d 171, 
infra§ 9. 

Under prosecution for wilfully and without 
authority taking possession of and driving awar 
an automobile, intent to steal was not ingredi
ent of offense, and evidence that defendant had 
been driving car of general description as sto
len vehicle and had admitted that car was 
stolen supported conviction upon joyriding 
statute. People v Helcher, 14 Mich App 386, 
165 NW2d 669. 

Specific intent to take possession unlawfullv 
of vehicle was element of joy-riding and defen
dant was therefore entitled to have jury con
sider defense of intoxication, where s1a1utt' 
specified that it proscribed acts that were .. will. 


