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Associate Deputy Attorney General 

MEMORANDUM FOR: 

FROM: 
r.-.... -..-..-~. 9t 

-.l.-U.--:.1 Ir-'.: n I 

U.S. Department of Justice 

Office of the Deputy Attorney General 

Washington, D.C. 20530 

September 10, 1984 

Honorable James W. Cicconi 
Special Assistant to the President 
The White House 

Honorable John G. Roberts, Jr. V 
Associate Counsel to the President 
The White House 

Roger Clegg~ 
Associate Deputy Attorney General 

Attached is some background information on bilingual 

ballot access, which I promised to you this morning. 

Attachment 

- , --' , _ _. '. ~ J' 

spnnso 
CUUJJ'.....l. 

~l.. v~1..1 

!J'-~-l LlC 



Background on Provision of Bilingual Materials Under 
the Voting Rights Act (Section 203 determinations) 

Event: On June 25, 1984 the Bureau of the census published a list 
of counties required to provide bilingual voting materials. The 
new list significantly reduced the number of counties required to 
provide such materials. census determinations were based, in part, 
on legal advice from the Justice Department. Civil rights groups 
have complained that the publication was designed to limit the 
availability of bilingual ballots in the upcoming presidential 
election. (See N.Y. Times 9/10/84, p. 1.) 

I. Facts: When Congress enacted the 1975 amendments to the voting 
Rights Act it included new provisions requiring bilingual assistance 
in all aspects of the electoral process to four language minority 
groups: Alaskan Natives, American Indians, persons of Spanish 
heritage and Asian Americans. Under the 1975 formula, bilingual 
materials were required in counties where more than 5% of the 
citizens of voting age were members of a single language minority 
group (e.g., Hispanics). 

In 1982, Congress extended the voting Rights Act and amended 
;\. ,,_-; ~ .. , 7 ··Sect-ion ·203- to change.,-othe ·coverage formula. Senator Nickles (Okla.) 
;., _; ~;:;; i..~u spb-h.~o'r'ed.::_ the'= amendmen~ -which· limited bilingual assistance to those 
::..::o;:--.::: ~~-·-cfouht.·les wnere'5%:.:;ofJtheccftize-ns are members of a language minority 
::·::'-=-:-c:: '= =' '"-1 gl:-oup1 'ahd~'..-.'dcY 'hot 1 speak; 16f understand English adequately enough to 

i' - · , .. o_,~_,.._ - particlpat.etin the'- electoral process." It left the determination of 
; i ,-

0
' ~;~ ~'£ngTish..:.speaR1ng''aB'i1rty 1'-t6 ~.the census Bureau. The purpose of the 

amendment was to "more accurately target" those counties where 
bilingual assistance was needed and relieve other counties of the 
burden of providing bilingual voting materials to voters who speak 
English. 

The 1980 Census asked individuals who spoke another language 
how well they spoke English. Based on those answers Census deter­
mined that many counties which had previously been covered were no 
longer covered by the law because the number of citizens who spoke 
only another language, and did not speak English, was less than 5%. 
Under the old formula 384 counties were required to provide bilingual 
materials, while the amendment reduced the number to 197. At the 
same time 27 counties were added which had not previously been re­
quired to provide bilingual materials. For persons of Spanish 
heritage the number was reduced from 301 to 171; 14 were added. 
(Many additional counties are still covered under a different pro­
vision of the law which contains a different formula and which was 
not amended - Section 4{f)(4)). 

II. Position of the United States: The census Bureau has correctly 
applied the Congressional mandate of the Nickles Amendment. 
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III. Relationship to Administration Philosophy: The Administration 
has consistently taken the position that the protections of the 
voting Rights Act are essential to protect the right to participate 
in the electoral process, but that they should be invoked only 
where necessary, to avoid undue intrusion into local governmental 
functions. 

IV. Anticipated criticisms and planned Department of Justice 
responses: 

Criticism: The new determinations will result in the "dis­
enfranchisement" of many.voters who need bilingual 
assistance. 

Response: The Nickles Amendment was intended to and does in 
fact more accurately target those areas of the country 
where there are significant concentrations of language 
minorities who need bilingual assistance. The 1975 
amendments, which initiated this requirement, did not 
guarantee every voter bilingual assistance, but only 
those voters living in counties where more than 5% 

cc.. :: .. ;-;.=;- ·:_:-.r:: ;,:;_;~ f:.:-need-ed-.assistaJ:ice. Under the old formula even those 
sh r1uem::.1v were countw-h.Q s:g:ok..oe 1En.Qlish fluently were counted. The new 
·l ;:,;'-"'-'-'::ii'C.'--' '.__'-, .;,-'-"'= ;-,"_;_to?;JQ,u:l_q.cJ.:R: ~.t1Ul designed to give help to those who 
l~.lte i r; t h2 ::: ::.c 2t.c:;:-~ :;__ ;~i!-n·nQ:t; p_:etl;'.:t,:LG,i.pate in the electoral process because 
1aK i:;n;i: 2:::: G; :: -:::-. .s ::."DJ:·.l ·. - t..h~..¥: QQ.LnQ_~--:::S,P-,e...::~k English; it simply does not provide 
; Li.-"' , .. ,.. - ----- =-assistance :for those who can speak English. While a 

number of counties are dropped from coverage because 
they do not meet the new criteria, twenty-seven 
counties were added. 

Criticism: The new coverage determinations were made on the basis 
of "subjective data" which cannot reliably measure 
language proficiency. 

Response: Congress granted the Director of the Census unreviewable 
discretion to decide whether he had data which could be 
used to meet the criteria established by the Nickles 
Amendment. The Director of the Census has decided 
that information contained on the 1980 census question­
naire can be used to assess the English language pro­
ficiency of the groups protected by the Act. That judg­
ment call clearly falls within the scope of responsibility 
granted by the Nickles Amendment. By granting the 
Bureau of the Census authority to decide whether new 
determinations could be made under the criteria used in 
the Nickles Amendment, Congress reaffirmed its trust in 



Criticism: 

Response: 

, ,. """ ._ Criticism; 
-- ..L .._ - -- __ .._ ~ -

..l.!.t. 1_ .L.J C<-L L~! L.!!l"".:' ..!. --::;.....,. 

--- ___________ _. 
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the expertise and professionalism of the Bureau of the 
Census. Many important governmental decisions are 
based on Census determinations and courts have upheld 
that basis of decision-making. The data used by Census 
included as many bilingual citizens as possible. Only 
those who indicated a high degree of English-speaking 
ability were considered to have adequate ability to 
participate in the electoral process. 

The decrease in the number of counties required to 
provide bilingual assistance sends a "symbolic" 
message to Hispanic voters that they are not welcome 
to participate in the electoral process. 

Congress extended the bilingual assistance provisions 
for ten years. That is a clear message of support for 
minority participation in the political process. The 
1982 amendments, by more accurately targeting areas 
of need, will enhance participation by language 
minorities. 

The Census ::Bureau should not have published these 
.--Oeter.miru:ttions until after the 1984 elections. 

.Li, mJrf'u 2Re:spnnsie-...:--::: 101'4e; tetm~u~ ~u-r:ea~u: f' =pursuant to its longstanding policies, 
de'::::::-:'.'.:~::::::::::-:= :::.= .::::.;-p-uh.l-ished±he.se:-.qeterminations as soon as the data was 
~Ji l'k j PC:. limo nflmont- T,•,-,cavai-J:.-a-bileJ"" l'I'-he·t:Nickles Amendment was passed in large 
- -- ---- p~rt because it was viewed as a means of relieving 

counties of unnecessary legal obligations, and nothing 
in the legislative history of this amendment suggests 
that Census should have delayed publication. 

v. Talking Points 

The statute was amended by Congress. The Census 
Bureau and the Department of Justice are simply 
following the law. 

When it adopted the Nickles Amendment, Congress 
clearly anticipated that a number of counties 
would be dropped from the list of those required 
to provide bilingual assistance. 
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Bilingual assistance is still required for those 
who cannot participate .in the electoral process 
because they do not speak English. The new 
formula simply excludes those who, although they 
speak another language, also speak English well 
enough to participate on the basis of English 
language materials alone. 

The Census Bureau used data which included as 
many potentially covered individuals as possible. 
Only those who indicated a high degree of 
~nglish proficiency were considered to have 
adequate ability to participate in the electoral 
process. 
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U.S. Department of Justice 
Office of 
The Deputy Attorney General 

Washington, D.C. 20530 

September 13, 1984 

TO: Honorable John G. Roberts, Jr. 
AssociatB Counsel to the 

President 

FROM: Rqger Clegg!£. 
Associate Deputy Attorney 

General 

Per our discussion this 
morning. 

Attachment 



~tpartmtnt aj ~ustitt 

FOR IMMEDIATE RELEASE 
THURSDAY,.SEPTEMBER 13, 1984 LNR 

202-633-1017 

The Department of Justice today filed a civil complaint 

charging that the District of Columbia violated the Clean Water 

Act by failing to treat completely sewage discharged from the 

Blue Plains sewage treatment plant. 

The Department simultaneously filed a proposed consent 

decree res_ol_ving~-~_he~~~-~,t_.c The decree would require the District 

i::>r i ,....; cn..-.iot:P .,AO~t:--, ~~<l~.~a.n.g~, .ef deficiencies at the plant and would ______ ...... ____ ........ 'l,.._~_ .;:-~~-· - ~----- _-_ ...;.__ 

ty ior 

~G th;; 

D aJ..!llPP~~ A ~~-P~ .0 0 0 civil penalty for past violations. 

"L•-r-· •.• 
. ~--•This -- ' ' '; ~ - . ~ci~vil -complaint and the very effective settlement 

represent another significant step in the federal government's 

. firm commitment to cleaning up the Chesapeake Bay,• Attorney 

General William French Smith said. 

The discharges from the Blue Plains plant, which receives 

sewage from the District and five suburban counties, go into the 

Potomac River and then flow into the ~ay. 

Attorney General Smith said the case was developed jointly 

by the Justice Department and the Environmental Protection Agency 

(EPA). 

The su~t and proposed decree were filed in federal district 

court in Washington. 
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The complaint said the District violated an EPA operating 

permit by failing non numerous days" since 1979 to provide 

complete treatment for effluent flows at the Blue Plains plant. 

Similarly, the complaint said, there have been numerous 

violations of the limitations on chemical levels in sewage 

discharges. 

The complaint also alleges that there have been serious 

failures in the plant's maintenance. 

In 1980, the complaint said, EPA issued an administrative 

order requiring the District to "conduct an aggressive operation 

and maintenance program in order to improve general conditions at 

the plant •••• " 

· ay att:er Augustl'Jq1be,th1eJ:.S?!S •de
1f>Pn&8!9P day after August 18, 1979, defendant 

nee staf:f f~il::,e .... c£~0..:::PJ'.:..WiAAt? ll\Mntenance staff of sufficient size and 

skill to adequately maintain the plant, failed to conduct an 

adequate preventive maintenance program, and failed to timely 

perform numerous acts of necessary maintenance." 

As a result, nsome plant equipment needed in case of 

emergencies has been unavailable,n the complaint said. 

The Blue Plains plant, whi'ch is owned and operated by the 

District, is in the southeastern section of Washington. It 

treats sewage from the District and parts of five suburban 

counties-~Montgomery and Prince Georges in Maryland and 

Arlington, Fairfax, and Loudon in Virginia. 

;:o cor:r 

~ 'F-1::'!""-• .=-."!"- -
•J.B.l=:-"'-'0~ 
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The consent decree contains a six-page list of major 

equipment needing repair or replacement at Blue Plains. The 

decree requires the District to complete repairs by January 1. 

In addition, the decree said the chlorine handling and 

delivery systems for disinfection of effluent discharged from 

Blue Plains must be repaired and operational by October 1. 

The decree requires the District to increase substantially 

staff personnel at Blue Plains for the operation and maintenance 

of the plant. 

The decree noted that the District also consented to the 

$50,000 civil penalty that will settle its past violations of the 

.-. '·' .... ": .. _ Clean .. .w-at:~ .Ac~._.::. .. .!fhe: ·<<lec;r.ee contains a schedule of penalties for 

from S500 J;f:_uturieJ:!Y"J.toil...--at~s""t....~a~~ from $500 per violation per day from 

da·y of violth.~cf,.,i,rs_t-, tID:rQUJ;J):l)ctjleo;:l.:i5th day of violation, up to $ 2, 000 per 

violation per day from the 31st and subsequent days of violation. 

Another provision of the decree requires the District to set 

aside at least $200,000 for a research center at Blue Plains that 

will work to improve effluent quality, develop beneficial uses of 

sludge, and conduct related projects. 

The cooperative efforts of the parties were praised by two 

Justice Department officials involved in development of the case. 

They are F. Henry Habicht, II, the Assistant Attorney General in 

charge of the Land and Natural Resources Division, and Joseph E. 

diGenova, the United States Attorney for the District of 

Columbia. 
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Habicht said: "The agreement exemplifies this 

Administration's commitment to see that standards set by Congress 

under the Clean Water Act are met by municipalities.• 

·DiGenova said: "This consent decree is a good example of 

cooperation between the government of the District of Columbia 

and the federal government. We hope the commitments made by the 

District of Columbia will help assure that the Chesapeake can be 

enjoyed by all Americans for years to come.• 

Thomas P. Eichler, EPA Regional Administrator, said: "This 

agreement is one more important step in ensuring the continued 

progress toward improving water quality in the Potomac River and, 

E~'/ _ ·::-lc:.n.tJ.-tji.m9,.::.te.:..l;y.:;, J:::.h~e:::.:C-Jl~.s.~e'§.Ke Bay. Cleaning up and protecting the 

t;rA · s r.op 1:l:ta.:Y'>IGAnJ:ej,'.fl.ues to be one of EPA' s top priori ties.• 

wi J 1 sciJ i C"1 r- P'-~hle.i.:iJU.:.s.::t...,-:t-~~!tPewr~~nt will solicit public comment on the 

proposed consent decree for 30 days following publication of the 

notice in the Federal Register. All such comment will be 

carefully considered by the Department before any request to the 

court to approve the decree. 

# * * 

1utur 
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FOR IMMEDIATE.RELEASE 
THURSDAY, SEPTEMBER 13, 1984 LNR 

202-633-1017 

The Department of Justice today filed a civil complaint to 

require 83 companies, three towns, and a school district to pay 

for the cleanup· of carcinogens and other hazardous substances at 

a major waste site in Michigan. 

The Department simultaneously filed a consent decree in 

which the 87 defendants agreed to pay a total of more than $14 

million for the removal and cleanup of the hazardous wastes on ;.:;:;:: L:ilt:: 11a;..:.c:-ruous WRS!:e.s c:· 

the surface of the site. 

The_Env_i~o~ental Protection Agency (EPA), which conducted .. -... - . 

the federal investigation, developed its case under the Resource 

Conservation and Recovery Act and the Comprehensive Environmental 

Response, Compensation and Liability Act the Superf und 
legislation. ·" :.: . 

Attorney General William French Smith said the complaint and 

decree were filed in U.S. District Court in Flint. 

The case was developed jointly by EPA, Justice, and the 

State of Michigan. They conducted several months of negotiations 

with the 87 defendants that led to today's decree. 

Serious discussions began after EPA issued an administrative 

ord~r in March requiring 11 companies, including 10 in today's 

decree, to begin a cleanup of hazardous materials at the site. 
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nThis case clearly shows the federal government's ability 

and firm commitment to use all Of the enforcement tools provided 

by the hazardous waste laws,n Attorney General Smith said. 

nvigorous federal enforcement not only results in the 

cleanup of hazardous waste sites but also serves to spur 

important voluntary action for cleanups,ft Smith said. 

nToday's case is particularly significant because it is the 

t~ No. 1 Michigan site on the National Priority List of the nation's 

most serious hazardous waste sites designated for government 

action under the superfund Program. 

"We believe this is an excellent example of the type of 

en nPvP-1 nicG.ope-ra~i~pe :tb'9t0ha~mtH~W been developed -- cooperation among 

un bv the f~~~rPilla:§~·n~j~.$.,,neoo~?.1ation by the Fe·d-eral government with 

state governments." 

F. Henry Habicht, II, the Assistant Attorney General in 

charge of the Land and Natural Resources Division, said: "The 

companies and other defendants are to be commended for assuming 

the responsibility for the cleanup of the site. The work 

provided for in the settlement is already underway." 

The complaint said that the waste site, operated by Berlin 

and Farro Liquid Incineration, Inc., is on a 40-acre tract near 

the community of Swartz Creek, which is a few miles from Flint. 

•. ' ..! ..!.. ..!,_ .!... •. - • ! ~ 

the .sur 

lt1. 
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While Berlin and Farro is named in the complaint, it is not 

among the 87 defendants agreeing in the consent decree to pay for 

site cleanup costs. Those other 87 defendants generated solid or 

haza.rdous wastes they had transported to the site for handling, 

storage, or disposal, the complaint said. 

Last year, the complaint said, the Michigan Department of 

Natural Resources analyzed contents of leaking drums excavated 

from the landfill at the waste site. Substances found in the 

tests included polychlorinated biphenyls {PCB's}, benzene, 

ethylbenzene, and hexachlorocyclopentadiene and other related 

compounds. 

unC!weter from t'19etenGf>PdJJPt-~P.>?-l?f ;;:;groundwater from the upper aquifer at the 

nz~~ne. 1-~i!~c~IPHP,gbp~;i.~~De n ~tnyJ.b.e::nzene, 1-1 dichlorobenzene, toluene, 

trich·loroethane, 1-2 dichloroethane, trichloroethylene, xylene, 

and other substances. 

nTrichloroethylene, 1-2 dichloroethane, benzene, 1-1 

dichlorobenzene, and ethylbenzene are carcinogens and can cause 

other serious toxic effects," the complaint said. 

"The solid and hazardous wastes and hazardous substances in 

the surface areas of the site, particularly the landfill, present 

a threat to the groundwater at or near the site through the 

migration of these substances through the soil and into the 

groundwater," the complaint said. 

The waste site included unlined storage lagoons, a sludge 

trench, and landfills containing about 33,000 drums. The 

coop-er 

r - -- - - -
.!..tl..J"t':'l c 
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majority of the drums aare crushed and contain waste sludge or 

contaminated solids," the consent decree said. 

"It is the contention of the United States and the state 

that the landfill contains liquids and contaminated soils within 

and below the landfill which may be leaching into surrounding 

soils and groundwater,• the decree said. 

In response to earlier actions by both the state and the 

EPA, some cleanup already has taken place at the site. 

Under today's consent decree, the derenda~ts agreeing to 
. 

help finance the cleanup will pay money into a trust fund set up 

for financing work at the waste site. 

~~h.3~ te~f.d p_;:Lmp_h~ than $14 millio.n to. be paid f·or the 

._~.;_ -~-;~,-~_::- L ~-~P--~~i_~.:l ~qv.~J;.nm.e~F-,_ ~o~ .cost of work related to the waste site 

that was performed prior to filing of the consent decree. 

The firms retainea to conduct the site cleanup will remove 

wastes and contaminated soils from the site and all liquid from 

the landfill areas. As much as 75,000 tons of soil may be 

removed from the site under the cleanup program. 

The consent decree provide·s that the firms contracting to do 

the cleanup work must purchase a performance bond that is 150 

percent of the full contract price. ~In the event of default," 

the decree said, "the bond shall provide that the work shall be 

satisfactorily and fully completed to the satisfaction of 

EPA •••• " 
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EPA and the state are conducting a study of the site that 

will determine the extent of the threat to the groundwater and 

whether further work is required • 

. There will be a 30-day public conunent period on the consent 

decree following publication of notice in the Federal Register. 

It will then become final on approval by the court. 

Here is the list of 87 defendants agreeing to help finance 

the cleanup and the amount for each as designated in an appendix 

to the decree • 
. 

Acme Oil Company 
Action Auto Company 
Allied Corporation 
American Hospital Supply 
l~9f'pg>ration --

Amoco Oil Company/Standard Oil 
&&:9I!lPR-l'.lY, (Ind. ) 

Atlanti_c Richfield Company 
(successor to Anaconda Wire 
& Cable Co.) --

Anchor Motor Freight, Inc. 
B & M Cartage Co., Inc. -­
Baker Perkins, Inc. -­
Bradford-White Corporation 
Brunswick Corporation -­
City of Burton --
Burwood Products Company 
Carman-Ainsworth Community 

Schools --
Chemical Recovery Systems, Inc. -­
Byron Elevator/Chieftain Oil Co. 
Clark Equipment Company --
City of Clio --
Consumer's Power Company -­
Container Specialities Inc. 
Dana Corporation --
Detroit Edison Company 
Diecast Corporation --
NL Industries, Inc. (Doebler 

Jarvis) 
Dow Corning Corporation -­
Eagle Ottawa Leather Company 
Eaton Corporation --
Eisenhour Construction Co. Inc. 

$ 5,000: 
5, 000; 

217,345; 

10,659: 

46,274; 

5,000; 
5,000; 
5,000; 
5,000; 

23,479; 
20,948; 
5,000; 
8,059; 

5,000: 
100,000; 

5,000: 
5,000; 
5,000; 
7 ,498; 
5,000; 

471,564; 
5 ,528; 

54,073: 

128,751; 
1,162,129; 

5,000; 
431,434; 

5,000; 



v::: :-::,-
1--
I 
I 
I 

- 6 -

Federal-Mogul Corporation -­
Ford Motor Company -­
General Motors Corporation 
Grand Trunk Western 

Railroad Company -­
Great Lakes Steel Division­

National Steel Corp. --
·Hastings Manufacturing Company 
International Harvester Company 
ITT Hancock Industries --
Wyman Gordon/Jackson Crankshaft 
K Mart Corporation --
Keeler Brass Company --
Tom King Oil, Inc. --
Knape G Vogt Manufacturing 

Company --
Koegel Meats, Inc. -­
City of Lampeer --
Laro ·Coal & Iron Company 
La Salle Machine Tool, Inc. 

(Fenton and Sys-T-Mation 
_,_piv.isions) 

Lep~::Se~gler Corporation -­
Leslie Metal Arts Company, Inc. 

(, LESCOA) --
Li 99~il~Drop Forge Company 
Master~Finish Company -­
Michigan Bell Telephone Company 
Michigan Consolidated Gas Company 
Total Pipeline Corporation 
Midland-Ross Company --
Monsanto Company --
Motor Products-Owosso 

Corporation --
Motor Wheel Corporation 
MWA Company --
Bay City Division of Newcor 
Organic Chemicals, Inc. -­
Parke, Davis & Co. -- · 
Parker-Hannifin Corporation 
Ren Plastics Division of 

Ciba-Geigy Corporation -­
Reynolds Metals Canpany 
Rockwell International 

· Corporation -­
Rospatch Corporation -­
Rowe International, Inc. 
Sealed Power Corporation 
Sears, Roebuck & Company 
Shaw-Walker Company -­
She 11 Oil Company -­
Spartan Oil Corporation 

15,995; 
211,667; 

8,441,335; 

143,802 

24 ;697; 
5, 000; 

31,401; 
5,000; 
5,000; 
5,000; 

64,964; 
5, 000; 

21,878; 
5,000; 
5,000; 

57,452; 

23,411; 
5,000; 

5 ,000; 
5,000; 
5,446; 
5,000; 
5,000; 
5,000; 

508,561; 
99,813; 

15,872; 
55,318; 
7, 703 i 
5,000; 

12,995; 
5, 000; 
5,000; 

13,983; 
70,382; 

13,655; 
5,000; 
5,000; 

37,722; 
5,000; 
5,000; 

11,849; 
17,992; 
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State Heat Treat, Inc. -­
Stow/Davis Furniture Company 
Sun Exploration and Production 

Company --
Sundstrand Heat Transfer, Inc. 
SWS Silicones Corporation --

. Simpson Industries, Inc. for 
Teer Wickwire -­

Thierica, Inc. --
Turner Bear Corporation 
u.s. Chemical Company, Inc. 
Roblin Industries, Inc. 

(United Steel & Wire Company 
Division) --

Universal Electric Company 
Upjohn Company --
GTE Valeron Corporation -­
VictQry Machine Company -­
Whirlpool Corporation -­
Wright Brothers Collision 

Service, Inc. --

$14:000:610= TOTAL: 

1,400; 
5,000; 

5,336; 
16,392; 

197,369; 

5,000; 
1,400; 
5,000; 

60,000; 

1,400; 
5,000; 

895,404; 
5,000; 
5,000; 

24,875 

1,400; 

$14,000,610; 

L 

• 



I 
·~- - .. . -·- . . I 

I 
- i 
- ! 
.~--~ 

1 .• " 

'.;<::' -- -
...... '·.): .. 

I 41/ I/ 

Us· .. 

I ~ ... -
111 

11F~,~' 
~-- ~~ 

![It'~ 
I 
! 
I· 

(j, 
j! 

:\ 
!I p 
ij 

11 
ft 
11 
I. 

il 
i 

~--1'·-.'. 

.J>,C. ,4-7 ~ _.X' 

~ ..... ~ -G.c.--c. ~ 

.,,,.,,._, 

·. : ',· 

.. ./ 
7,~ 

-
~ 



.. ; 
U.S. Department of Justice 
Office of the Deputy Attorney General 

9/27 

To: John Robert.s 

From; Roger Clegg 

Here is the updated version of 
the Chicago background material. Sor~¥ 
for the delay, but it took us a long 
time to get the circuit court~s opinion. 



BACKGROUND 
ON 

UNITED STATES v. CHICAGO BOARD OF EDUCATION 

Event: On Wednesday, September 26, the Seventh Circuit 
Court of Appeals, at the request of the Department of Justice, 
reversed a district court order requiring the United States to, 
among other things, provide the Chicago Board of Education with 
$103 million for the forthcoming school year and propose 
legislation ensuring that Chicago receives at least $103 
million in each future year to fund a desegregation program 
for Chicago's public schools. Civil rights groups and the 
City of Chicago may criticize us for this. 

I. Facts: On August 13, 1984, District Judge Shadur in Chicago 
entered an order which imposed a variety of substantial obliga­
tions upon the United States. The underlying desegregation · 
lawsuit was settled in 1980 by a consent decree between the 
United States and the Chicago Board of Education. One provi­
sion of that consent decree required both the United States and 
Chicago to "make every good faith effort to find and provide 

· - ··-· - - · ~-~: ·=e:ve:r-y: a-v.ailabl.e £orm of financial resources adequate for the 
-~~L'-f"'.'-''-.i..Vi' t;.;..irop.lementation of the desegregation plan." 

:' ""':.C' ~ ,, rl-::·:' r:- 1:: :-. :: ::1:-~:'.. c-Th~ j:}i:S t:t:iP.P-, judge concluded that this "good faith 
.i i_i '=" ;~;;:_u..:'t! ~-:f_~p;ct_!' 1prov.iaiqn~~-e.q,uired the United States to do a number 

of things, including: 

(1) Give Chicago $103.858 million for this school 
year and, in any event, $29 million from the Department of 
Education immediately; 

(2) Propose and support legislation which would 
ensure that Chicago gets at least $103.858 million for this 
and each subsequent school year; 

(3) Oppose legislation which would keep Chicago from 
getting at least this much money each year; 

(4) Require all parts of the Executive Branch to look 
for money for Chicago. 

This order was earlier "stayed" (i.e. , not put into 
effect pending the appellate court decision) by the Court of 
Appeals. On Wednesday, the Court of Appeals reversed the 
district court and vacated this order in its entirety. The 
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appellate court ruled that the district court had greatly 
overstated the United States' obligations under the decree 
and that the lower court's findings of "bad faith" conduct by 
the United States were erroneous and, in any event, were not 
sufficient to support the remedial order's sweeping requirements. 
The Court of Appeals accepted the Justice Department's argument 
that the decree did not require the Executive Branch to engage 
in legislative activity to make funds available to Chicago but 
required only that Chicago receive its "equitable fair share" 
of funds Congress has already appropriated to assist local 
desegregation programs across the country. The Court of 
Appeals did not reach the broader constitutional questions 
concerning the judiciary's authority to direct Executive Branch 
activities but based its decision solely on an interpretation 
of the consent decree. 

II. Position of the U.S.: The district court's order was 
based on a clearly erroneous interpretation of the United 
States' obligations under the decree. Moreove~ it imper­
missibly interfered with relations between the Executive 
and Legislative Branches of the Federal Government and, by 
judicial fiat, redirected to Chicago funds that the Secretary 

,u" ~, ~· of ·Education bad already allocated to other needy school 
e o ue: ;::, r ion cdiis trn--.ia::t:s.:_- tto, ts:up.por1tul:Pcal education and des e greg at ion efforts • 
c.L:- ;: l'-'-'='-' \As_ JIO.t.erl ,_:,__t1:"i...:e Gour;t_ o.LAppeals ruled that the lower court had 

::: ~ :::- '.' ~·:::-:: ;::-:din\'.!-orre:ct--1._-y .:-interpreted the decree and therefore did not 
er nPr T" P orn:d·dres0s~:;_t-h_ec que,s,_t:-Le:n-c. :Pf:-, whether the order violated separation 

of powers principles. 

III. Relationship to Administration Philosophy: The Adminis­
tration has consistently stressed that courts should not engage 
in "judicial activism" that impermissibly interferes with the 
legislative and executive functions of Government. Our opposi­
tion to the district court's attempt to restrain the President 
from exercising his most basic and exclusive constitutional 
duties was consistent with this policy. 

IV. Anticipated Criticisms and Planned Department of Justice 
Responses: 

Criticism: The Reagan Administration has undermined Chicago's 
desegregation program. 

Response: The Administration will not allow a federal judge 
to dictate to the President how to make the funding 
decisions entrusted to his discretion or how to 
conduct his relations with Congress. Chicago is 
completely free to fulfill its responsibility to 
desegregate its schools and the Administration 
supports these efforts. However, as the Court of 

....... .. f -
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Appeals ruled, the decree did not require tax­
payers across the country to fund this program, 
at the expense of other worthy education and 
desegregation activities in other communities. 

Criticism: The Reagan Administration is reneging on a legal 
commitment entered into by a prior Administration. 

Response: Wrong. The consent decree does not commit the 
United States to act as an 11 insurer" for Chicago, 
requiring that the Federal Government provide all 
desegregation funds that Chicago is either unwill­
ing or unable to raise in order to cure prior 
segregation. Nor d.id the decree "contract away" 
the President's right and obligation to perform 
his constitutional duties. The Court of Appeals 
correctly ruled that the district judge's inter­
pretation of the decree's language was clearly 
erroneous. 

V. Talking Points: 

0 
' T ~ ' ~ ..,.... ~ ~ ._. ! ' .., ~ -.- ~ , • .,, ' 

W~8 s1rnuiv wron~. 
The--Q:i~t:r:J.G:t::.G:ourt's interpretation of the language 
in the decree was simply wrong. 

·aL~i.HJ ;t·~~' ~t1tJ1.ltJ11 ~ ~:.;Th.e,.Adrninistration fully supports Chicago's 
e:t i or u t;\ff i T \,-i ; -1 -:-- - ; <;les~~r~gaP._;!,(S!n efforts but it will not, and is not 

--~ ~ ------- -required_ to, shift the lion's share of federal 
desegregation and education funds to Chicago at 
the expense of other needy school districts. 

0 The Court of Appeals agreed with the Justice 
Department on both of these points. 

·~ 

--
-=--· 

- r 



MEMORANDUM FOR FRED F. 

FROM: JOHN G. 

THE WHITE HOUSE 

WASH I NGT01'. 

October 5, 1984 

FIELDING 

ROBERTsp?tl 

SUBJECT: Consent Decree in Alcan-Arco 

Associate Deputy Attorney General Roger Clegg has advised me 
that the Justice Department today announced the filing of a 
consent decree settling its civil antitrust action chal­
lenging the acquisition by Aluminum Limited of Canada 
(Alcan) of the aluminum producing assets of Atlantic 
Richfield Company (Arco}. Under the terms of the decree, 
Arco must retain at least a 60 percent interest in its 
newly-completed aluminum rolling mill in Kentucky. Alcan 
will hold the other 40 percent in a production joint 
venture. Arco tad not yet used the mill to produce aluminum 

;_. ,,,.._._ __ :.cp.ns,-,,but:.had planned.to do so. If Alcan had been permitted 
, ent-irPt-v. t~::oaC!iUire the1miil"in its entirety, the result would have 
sionificantb~@P t~~P~i!~~nation of a significant new potential 
, c~ n rn 0 rJ-"='t 9omp~\:~1:or~ in-r-t.he aluminum can market. (Alcan is the 
.est a 1 Tu'T'.inulfl.Oi:15f@:gqt}\ll},tstcwQ~!Q. ';El vlargest aluminum company.) Carefully 

_wrought conditions on the joint operation of the mill will 
ensure that Alcan and Arco remain competitors in the product 
market. The proposed decree has been filed with the U.S. 
District Court in Louisville and will become final if 
approved by the Court after a 60-day period for public 
comment. 

The case is noteworthy in two respects: 

0 
It is the first 1'p9tential competitor" case brought 

by Justice in recent years. As noted, Arco was not yet in 
the aluminum can market, but rather was a potential entrant. 

0 
The use of a production joint venture to settle the 

case is an innovative approach. In this case this approach 
was both economically efficient and helped preserve competi­
tion. 

Pursuant to our usual procedures in such cases, I have 
prepared a memorandum for Baroody, alerting him of this 
newsworthy development from Justice. 

Attachment 



THE WHITE HOUSE 

W1'.SHING'70f\. 

October 5, 1984 

MEMORANDUM FOR MICHAEL E. BAROODY 

FROM: 

SUBJECT: 

DEPUTY ASSISTANT TO THE ~RESIDENT 
DIRECTOR, PUBLIC AFFAIRS· 

FRED F. FIELDING 
COUNSEL TO THE PRESIDENT 

Consent Decree in Alcan-Arco 

You may receive inquiries on the following newsworthy item 
announced by the Department of Justice today: 

The Justice Department today announced the filing of a 
consent decree settling its civil antitrust action chal­
lenging the acquisition by Aluminum Limited of Canada 
(Alcan) of the aluminum producing assets of Atlantic 

. ; ... ,.,__. _ '·- ~-i_cl\>:ti~l.d ~Cqrnpp,J1_:R-,-_(Arco}. Under the terms of the decree, 
~ .. ,_,~~.-.:._~·--.;rc6 _.rnu_s_t .:.retaTr£-a""t- least a 60 percent interest in its 

_:: - ~ ~ _ 1-''-=.L "'c"n~~Y~~qqriip1,~{ed ~llJJ.ro.i-num rolling mil 1 in Kentucky. A lean 
~;:::,:::"~ -"'~ ,_ ..:'.:w.il~l "_nolq ~t)iet p{ilerc.

140 percent in a production joint 
'-·-~;; 0 .... ~n~ ;X,~i!f'~~e-'-.~~r~-~i\a_tl11f:lAtv_::¥et used the mill to produce alm:iinum 

_ ,cq.n~, PJ.:tt haCi pranneo to do so. If Alcan had been permitted 
to acquire ·tne miTl i.n 'its entirety, the result would have 
been the elimination of a significant new potential 
competitor in the aluminum can market. (Alcan is the 
non-Communist world 1 s largest aluminum company.) Carefully 
wrought conditions on the joint operation of the mill will 
ensure that Alcan and Arco remain competitors in the product 
market. The proposed decree has been filed with the U.S. 
District Court in Louisville and will become final if 
approved by the Court after a 60-day period for public 
comment. 

The case is noteworthy in two respects: 

0 

It is the first "potential competitor" case brought 
by Justice in recent years. As noted, Arco was not yet in 
the aluminum can market, but rather was a potential entrant. 

0 

The use of a production joint venture to settle the 
case is an innovative approach. In this case this approach 
was both economically efficient and helped preserve competi­
tion. 

FFF:JGR:aea 10/5/84 
cc: FFFielding/JGRoberts/Subj/Chron 

--..,..... ,... 
-· - - .:;_ ' 

.,... ,...... .,... I 
·' ''-'Js I 
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THE WHITE HOUSE 

Wl-.SHINGTO!>; 

October 5, 1984 

MEMORANDUM FOR MICHAEL E~ BAROODY 
DEPUTY ASSISTANT TO THE ~RESIDENT 
DIRECTOR, PUBLIC AFFAIRS· 

FROM: FRED F. FIELDING Orig. signed by FFF 
COUNSEL TO THE PRESIDENT 

SUBJECT: Consent Decree in Alcan-Arco 

You may receive inquiries on the following newsworthy item 
announced by the Department of Justice today: 

The Justice Department today announced the filing of a 
consent decree settling its civil antitrust action chal­
lenging the acquisition by Aluminum Limited of Canada 
(Alcan) of the aluminum producing assets of Atlantic 

; "" ,, . , . ;~ ~:j,_~.l)Jie.la ,CQJnpany~ .. -CArco) • Under the terms of the decree, 
: 0 -~~--percedtrq_9,~ts-tI~t.fii;r\-_~Y ·~east a 6~ per7ent. interest in its 
-- . , . ~ .: .. ; .n~wl~-:-G~.eted "a).mq..;inum rolling mill in Kentucky. Alcan 

\...1 .A ..! _! ~ ~.... ! . - - - ,..._ ... ;. - ~ .._.;.,,, L. ...: - ~ - .. .,, r-. - i..,.... Q.._ - • • • 

CE:rl-:: ~~, ~ ;:.~t-~·=-1...;A~J_<t t:it~, ,p,ther 40 ·percent in a production 301nt . 
u-se 0 tr;•..:. ;,v;~ntq.J;.e •. ~~CC?- l}aP,,J.1.At;,yet used the mill to produce aluminum 

..... . . ·;cans ,~~b1it iiaa plannecC t6 do so. If Alcan had been permitted 
to acquire the -niiTf 1.n ·its entirety, the result would have 
been the elimination of a significant new potential 
competitor in the aluminum can market. (Alcan is the 
non-Communist world's largest aluminum company.) Carefully 
wrought conditions on the joint operation of the mill will 
ensure that Alcan and Arco remain competitors in the product 
market. The proposed decree has been filed with the U.S. 
District Court in Louisville and will become final if 
approved by the Court after a 60-day period for public 
comment. 

The case is noteworthy in two respects: 

0 
It is the first "potential competitor" case brought 

by Justice in recent years. As noted, Arco was not yet in 
the aluminum can market, but rather was a potential entrant. 

0 
The use of a production joint venture to settle the 

case is an innovative approach. In this case this approach 
was both economically efficient and helped preserve competi­
tion. 

FFF:JGR:aea 10/5/84 
cc: FFFielding/../GRoberts/Subj/Chron 

~ - r__; • .. ..: '\ 
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Novel Antitrust Pact for Arco, Alcan 
By ROBERT D. HEltSHEY Jr. 

Spcal to Tbr Nnr 'tart. Times 

WASHINGTON, Oct. 5-Tbe Jus­
tice Department today announced a 
novel antitrust agreement under 
which Alcan Aluminum Ltd. would 
acquire most, but not all. of the Atlan· 
tic Richfield Company's aluminum 
business. 

Arro would keep a 60 percem inter­
est in its new $400 million rolling mill 
in Logan County, Ky. Alcan would ot>­
tain the remaining <I(} percent and all 
of Arco's other aluminum operations. 
The price is estimated at between 
$600 million and Sl billion, depending 
on the market value of preferred 
stock. 

In June, the department decided 
that the transaction, as initially 
structured, would substantially re-

duction from the plant, which is the 
first aluminum rolling mill built in 
the united S~tes for 10 years or 
more. 

J. Paul McGrath, Assistant Attor­
ney General for the antitrust division 
said the arrangement would preserv~ 
~·or a company that might buy its 
mterest, as a significant and inde­
pendent entrant into the market for 
beverage-can bodies. 

The decree, filed with the United 
States District Court in Louisv:ille 
~y .• and subject to its approval, pro'. 
vtdes ~feguards against the market 
becoming more concentrated. 

"Unlike ~y joint ventures," Mr. 
~~rath said, "this one is strictlv 
limited to operation of the plant as a 
rost center rat.her than a profit cen­
ter. Each company is solely responsi-

ble for determining its own produc~ 
duce competition. mix and level of output, and each 

Since the plant is not operating vet. must independently market its share 
lhe case involves potential, rather of the plant's output." 

,; t~~- , ... , .• ,.-.r .. ~ •.. - Jh~~_e9,sting. compe,tition~.,.Such a The companies, moreover. are 
, UJ:J'·P.'- """ __./ , c·}ioctnn~ has _beer. seldom-.;useC. .by,,·~~ ~..ban:e:d_fr.Qm exchanging information 
~ :: . ,, • '...! ~ : , ; ,~ • gu.5fyll5p~rs smce.ine_;f,ederah'Er,~de.m !e> t>-~\li. p:irnyetitively sensitive sub-
mcn. - omm1ss1on brought :::;SeV~r,aJ. :-..1!!~~...:o ,:;:·,)i!ctS :dunng the 10-year life of the 

dunng the Carter f'A.<.im!Il!?t~~1QP.:~,__,; , ,a~ment. 
c: .~:-; c::, ::::::;, ''" ~' 1But J.usnce Department guidelines.-·~·· " ~,c ... ·. • • ~a1 oL~: !'!!1r:f rr,,;·.,.,,-. updated· .m 1982, embrace the doc- Ar<:o, an 01_1 _company wit~ a su~ 
:;:-.~l:·:-'---' '-~"': co·h .. 0trine:~Lpanicularly in "horizontal stanual but a.ihng metals ~usmess.1s 
--··" · · · · · cornbmations" involving direct com- not precluded from sellmg_1ts stake m 

peutors. the Kentucky plant. but It may not 

Lav.·yers in private practice as-· 
sene<l that today's settlement prob­
ably d~ not represent a major 
change m the Government's antitrust 
enf?rcement because of the unusual 
circumstances of the case. Nonethe­
less. antitrust speciali~t~ said thf>\-· 
were intrigue-:! by the settlemen1. 
whi~h requires the companies to mde­
penoently pnce and market the pro-

OOJ·IK)-01 

sell to the Aluminum Company of 
America, the Reynolds Metals Com­
pany or the Kaiser Aluminum and 
Chemical Corporation, the biggest 
American producers, according to 
the decree. Arco is also not to seJj its 
share piecemeal. At its Los Angeles 
headquarters. Arco issued a state­
ment today saying it was seeki~ to 
sell its interest m tpe mill as wel~ as 
its other metals operations. 

Alcan. a Canadian company, ranks 
fourth, with 13.5 percent of the mar­
ket. The four biggest companies have 
8i.9 percent of the market. 

Tbe wttlemem clears tbe way for 
Alc:al_l to purchase Arco's other 
alWll_lDum properties. These includ~ 
a p~ ~lter in Sebree, Ky.: 
rolling mills m Louisville and Te!Tf' 
!Jaute, Ind .• and a 25 percent interes: 
m an refinery ir. Ireland 
. Commenung on the joint produc. 
ti~. Donald I. Baker, who headed t~,< 
ant1tr;i;st division in 1976 and 197~. 
S<Ud, It cenamly is a novel and inner 
vallve S(!l\Jti ... " showmg that "tht 
~bole merger enforcement business 
IS pretty complicated.·· 

Another antitrust lawyer, Marc 

Gary o~ Maye-r. Bro .. ·1: & Pia1:. said 
potenuaJ competiuon ~ are hara 
to prove, suggesting that the depan­
~t had found a satisfactory soiu-
.. on. 

Under the settlement, a sepa:-at.:­
management company would bE­
created to operate the plan• and e .. ~-r: 
company would have the right 10 t'r 
large ~ plant even if the oth~r did 
not partiapate. 

Mr. McGrath said the arrangement 
~d allow~ plant to be brought on 
!ine more qwckly and efhc1entlv thar: 
If Arco were to operate it alone ~ ~: ... , -. 
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I ~ A~--~iu~i~uu:~31 l~-0f 0611 
-:~-Alu~i-u" Ie3l,5~f~ 
-j~~ti:~ iwr:c~ ~~,rec nented Ant1tru~t Settlement In Alu~i~um Leal< 
-1J MlC~k~L ~. ShJjIIN= 
-hS~u:idted f .. ess ~riter= 

-~~dl~~l~~ lAi) _ 1uE ~ustic~ repartment on Friday a~~roved a 
... c.: "'.. ah.,o, i~t:m industry coI.tsol 1da t 1 un tut only aft e1· f"'. _.;, ~· 
~~rr~:eaeGte~ :banges iL tte deal tc avo1~ the elimination uf oDe 
: c. ••. ;.'? t1 tc r • 

:~e prJuDdtre~~iLr suJutiu~ tu tbe depart~e~t's a~t1trust 
:~n~erns in tbe a;quisiti~L ~as ia~e~ on a ~~v jo1~t ve~ture 1eee 
w~ft .. e~ ly hS~istant Att~rne7 ~ere~~l J. Faul McGrat~. f1s rrcrcsa: 
.. ~ c-:'.'."E.;. :-.. .Lc:l,t.i:r"b l.J .... 1.naustry cof'l}Jet..e .better 9'itb fori?i.e>r, ~i!'..,."" 
\t!lL ai~c a~layi~~ scme :cngress1toal worries that too ~aLy 
... ;;.rt.€:!".::> 5.fE CE:i.-...? ciJ:J:l"C.Ved. 

~~c c~p5rt~e~~ sQic it will rct cn~cse tre sale of mcst of 
~t~a~~i: ~i:~f!e.a :~.'s ~l~min~~ ass~ts tc Al:aL klum!Lium ltd., a 
... .,rcc1ar.. :'ir:i., 't't:.t -~r:c :. .;~st-~ .... 'T:ileteC. LoF"aL Coui:ty, Ky., rollin.e 
'.li.i. 'it'Ld rHt LE :r.-::irt c.f t'!::e S3.l~. . 

jta~ ef1i:ie~t, ~ew fa:llity, tre CLly alu~inu~ ~cll1np mill 
~~~lt iL ttis ~cDntrl 1~ mc~e t~ar a dE:ede. ~ill be ru~ as a ~oi~t 
~:rt~rE tf t!e t-c fil~s. :ne mill was desi£Ded ty Aroo tu ;ro~~ce 
:~~ :;;e,cf siett aluG1~~m used iL teverare cans, a ma~~et i~ wlict 
.•• : ... \t.'L.a:~.: r;,:: •E Le::L a r:.::w :1.1m~etit~r. 

"·-t: ;·;:,c,·, _;,_::.:~::::: 2 :::..:1::.t:~}:.~ ~~::::~:~.i-r_s-~ ~i_rr.c tr.at Just1:e antitrust officials =ai: 
~=-~ L.., resL'li.'P a.:n:r=-·ivr:r .... ;$,-. ... t~·n:,...£,c..i . .;..e.t..:.tc:-s t..i res~lve antitr'!Jst :oncer:!'.ls tv tru.<iu:.isw 

~::':.- l ::c:;~ .:t~ c, -rJ--=j,~;ft.;-:~t~_J;iJ:;::._-?-_~_;;~ti.~,._r f.-P~-.;_ r,,,,~e31 as a j;J1Dt -wer.ture ratt.e~ tr.an .............. -- -- .. .... ~ a.r.-,.r· 1h. 
- -6~ :..1 :>l t.i ... .i:... . r' j. _;,ir-:1( 

T.T: L:; i ! l:::;; , e-.H"' cu~ il;r"' 'fl'a--Lej';; w 4>r~~~ V'f.::. ~ ~ d\i.~lf i es, el.ecuti ve s Leve a reu ec t ~: t tr ~:;;:~·,:-=r.; 
-~~----.-, -· ·Jff: ~t-c..--r..~r-~E .:;crn::,.-ani-es t~_J,;reser.t rr,cre e.I'fi:ier.t c.;1.Jretitiur: tc. · 

... 

f cre1~~ fird~. tut sc~e ,!~ Ccrg~Ess ~ave w~rriec ttat merFers are 
:-rc::t.:ec:.1..:.eS sc rai:1c.y t!:at cur.sl.r.1ers -.rill be 'hurt ly c re~u:t1cr. ir 
~ ~ i :: E .: vf7;Jl Et i t i v ~ • 

1 

~=Jratt. tea~ of the departmeit's a~titr~st divisicr, first 
tfff~ec t~t ice3 of ~cict vtrturEs 6S alte~~atives tu merFers er 
~=~~.~!:jc~5 earlier t~js year ~teL te l~o~ed at t~~ =ontrover5!aJ 
5.ftJ ~er~e~~. l~: t~F steel c~m~erie~ did ~ot taKe tis 
s~~?£St!cLs, ar~ tte~r ~~s~s ~ere resulvea in eiffere~t ~2JS. 

1..t:J.c::- tLe eif':re~ ••• e£:t~ !r~u .,,.ill r:a1 6f per~er.t of tne -:tst c·f 
J~~~~L2 tLt ~ill aLa re:cive b~ per~~Lt uf !ts prc~~ct tc SEll 
~~cE;erGe~tl1. t::~~,~ ~D!re ~f costs ard rroducts will t~ 4~ 
rc1:i::r.it. ~.,'=/ .. n1 t.e tarre~ fru;r, C'1!>CUsSi?:~ }.;rices er ma~.i!etir.i[', 
· ~~:u said }iiaay it £r.Es to SPll its share of tte jc1nt 
\l~t-re, L~t &J;~L a-~ ~ttfr maJrr 6lu~i~urr prcd~:e~s arp tarre: 
:•r 1. yEars ty tLi~ agree~eLt frLm tuyi~P tDat fe rer:e~t star~. 

:~~~. ttE:E w~li still bt a ne~ c~~;etit0r trod~:iLF al~~i~~~ 
IC~ tevE::-a~E :a~s. 

:~ tte cri~ln6l deal atL~~L;e~ Je~. ~. Ai~an wa~ tc pay ~r:c 
lcL~Ee~ $~u~ m!lli~L ~Lo $1 till1ct. 1~e ~onra&ies cecliLEe t~ JUt 
e vc~~e c~ tle new !rraL~E~eLt. 

~~c =~sE also is ~Le uf ttt !i1st iL rc~tr.t y~ars lase: CL 
_:-EP&tl~ns tL~t se:tiuL 7 of tne Claytcn A:t ~~ule te v!cletEc ly 
e c~c• ttai re~u:ed ~tte£tial ratLEr tlan ectual :c.~petitic~. ~te 
s~:t1c1 ~rc~:i.bits mer~ers er acquis1titD t~at te~d to s~1stsrt1e}ly 
~-= ~ .::.t ~ .;c r..z-e ti ti c:L. 

'lLc afreei-.eL~ -..:a~ t:m~.;a1ec in r. ;.rc;:cse:6. ccrseLt cecre:e tc 
::. E t t1 !;. :: : • v " l a :- t i ;, i·~ :. t s r i t t o t 1 r :r. t r. E. c ea l. 'I!:: e s:.. : t e: r : t ~ e 
c, t. :.: re- e .. = - e i i 1 e i.. s i .. JL i ta n e" u s • :r" 1 r. L • S • L i :it r i : t C c u r t i :. 

. JJ-



L (" ~ i 5 v. J. J. E t l.y • 
r- :~r=t\. CL~}lc1.re ... th= vrifiLal Ceal tO?~cl.iSe Jrl,,)~UCtiu:-. f ~r 

ltver~~P caL~ ''is one ~f toP larr~st an~ must 1mrortaLt se~~E~ts 
~f tL= ~11 .. iiir .. ~ lLs.ire:,~ (ane .• ~ ~.irz..:;; ~ ... :.~>=:.tratec..'' EF- s:i c 
tbt l:l€L~t !~UT fTv~L:e~s a~~OU!tfC f{T 67.~ per:ert Of ell Sc}~5 
in tnt UL1tec Stctes la:it yea1·. · 

· ~--= ~urlr.'s larf'ESt alu••Jim.rr ci.:rq:ar:., outsice cv:r.rr:.:.r.ist 
:c~rt1ies, A~:aL had L.~~ sa:es amuiLti~? tJ oLe GUarter cf !ts 
t~t!l 1;s~ rt~trues uf $t.~ tilllu~. P1i~.ar~ly aL c11 :c~~.::y, 
!i:v's al~rni~~~ u}eraticn~ contrit~ted $?1~ mill1oL tc t~e 
:w~iaL1's tvtal 1&3~ reve:ues ~t ~:t tillicr. 

Ar-i~-1£-P:-c~ 1~13EI!\ 
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Arco Aluminum Sale 
To Alcan Gets Approval 

By Mark Potts sentativb on its board from the two 
was111nl{!On PooUitarc.~w~r companies. 

The Justice Department yester- Arco and Akan will split the costs 
day announced a unique settlement of operating the mill 60-40, but in 
in an antitrust case that require~ essence will run it as if it were two 
two aluminum companie::-. tu operate mills. with each comp;my determm-
jomrly a production facility mvolved ing its own product mix and mar-
in the disputt. keting those products. The settlf'-

The agree111ent clear, thf w;w ment only affects the Logan County 
for the acquisition of Atlantic lfo·t;- facility; Alcar. is free to acquire 
field Co.'s aluminum division bv· Arco's other aluminum operation~ 
Canada's Alcan Aluminum Ltd .. th~ as originally planned. 
world's largest aluminum company. The Logan County plant is not · 
at a price of between $600 million y~t open, and ib use as the center-

."" .~ .. -.. ,,,, ,_a_nd $1 billion .. Arco and Richf11.'ld ~~:~~e~f::s~=:~1!'i~~:n:h~et;:t~~~~ 
. -haw never annooncecl ·an --ex..,~t· ···- · , · · · · · . 

•:-· :.::. ~""" ,;:.:~c:~:: :..-,,.,_,... · . . cessful use by the Justice Depart-
,_ ,,. :• ,.,- -.-:.,pr~.t' for the tr~nsaction:.- · .. ~-.;,;_ ;:· .. :;ccfiierif:in years of the concept of"pu-

'llP'?~!l•o!' •· '" wh,,_., 1.'h~ use ofu;a;::producti?n JOmt tential competition," in which the 
:;:,-:.: ;; r;;u, :. n·;, '. 2'·j:'.~tu.re as a means. of settling _fthi-.·. """the aepartri1ent argues that a merg­
.:n;,-·,,·.,. ;,,-,,-,, ,,..,,_ J·.Y.PL1;1f] case is;d:beJ1eve.~.a11-11m0- ··-'l'r could remove from the market-

vation," said J. ·.P.aal :McGrath, -a~-· plai:e a comj)t'titor that ha~ not yt't 
s1_stant .attorney _general m charge appeared, but has the potential to 
ut the antitrust d1v1s1on. do so. 

Under the settlement. which is to The chief product to be produced 
ht in effect for 10 years, Alcan am! by the Logan County plant will be 
Arco will share an Arco alummum- aluminum-can body stock. a busi-
rollrng mill in Log;rn County. Ky. ness that Akan is already in but 
Arco will g<·t a 60 percent share of that Arco has not yet entered-but 
the mill's production and Alcan \\'ill would have once the Logan County 
~et a 40 percent share. An indepen- pltmt was ready. "Based on the new 
dent mana~ement compan:i- will bt> plant's capabilities and Arco's plan" 
St't up to run the plant, with repn -

·. 
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for its utilizallon, it wa-. ckar t li.1: 
Arco would have beconw a -s:~n11· 
icant new entrant into the .:an-Lo1h · 
stock market except for th:- ;i, q:; .. 
sitmn.~ McGrath said. Accorclrn~· l ·, 

Justice Department hgure:-.. ti.1 
plant would have made Arc<l tht' 
nation's fifth-lar~est produn-r ,,: 
can stock. beh111d fourth-pl'1·.·.­
Alcan. 

!he part1e~ havt' dam1t'ti th .. · 
Akau·~ participat1011 m thJ: Jo11 · 
venturt' will enablt' them tu brnn.: 
the pJ;mt up fa!itt"r and operatt- 1• 

more effinemly th .• 1. would b(' 11,. 
case if Arni alontc wert- oper;i111.;.: 
11," .McGratb ~i1d. "Tl1t- 10111: \ .... . 
ture agreement spe,·1f1l 1111~· r· .. . 
\·1dt's for both par!it·,.. to roi:tril>;:" 
their lt>t:hnolo~y and f'Xpt·rt1-. ... :. 
the Upt'rcltlr)fl of tht• Ot'W mill. It tL • 
dot::" mcrease tilt" pl;ir:t"-. di1c.··:·,. ·. 
tht- join! venturf' will pt'r1:.1• 'i'· 
part1t'" anu, ultnnatelr. con,,un ... ,. 
to realize th1~ bf'nefit ~hilt' sul: pr-­
servmg Arco a~ an mdepende!lt l"L· 

trant." 
Arco will be allowed durmiz th .. 

period of tht' agn:'ement lu i.ell ir. 

interest m the plant to any cump.11::. 
outsidt: the aluminum indti-r~·. 
Arm abu will ht- aliowt'd to t'Xp ..... 
the- plant"s capacity. either alvllv . •r 
in t·onJun•t1on wJth Al.:an. 

Be:;t-known i!> an oil co:-11p:n .-.. 
Lo,, An1<?cl1.:,,-based Arni ubtn111t,. 

the: alummum operdt10n,.. wht-r. 1: 
acquire>?. Anacond;j .l\lurnmu11: L • · 

111 rn:-7. It announced plan:- te ,, ' 
mo,;t of it:-' alummurn holdmi:r· 1 •. 

Akan m Januaf). and tht• Ju:-.ti., 
Depertment challenged tht' salt- 11, 
)um: on groundi. that it vwla kd t Ii· 
Cl11ylon Ant1tru~t Act. Ye,.,1~·rd.:·. ·• 
:.tttlement wa,., f1lt>c! "" a prupn·· ·· 
t'Ull:.t'lli dt'CTt't' wit ii a ovil anti! 1 ._. · 

~u;: m kdt•ral ':":~••! ··our: :· 
Lou1:;nlh:. Kr. II 1:-. subJ•'<·t t •. fi1 
<la~~ ot pubh, l°1mir11t•11t ;111d a;Jp:. •. 
;iJ br tht> rnurL 

Arco said yesterdaJ.' th;i: 0111, ?' 

<"omplt:tes lht S<tle lo Ak::n. 1: 11: : . 
to put its remaininJ.? mt'l;i,, »\·.-: , 
t1on,.. up for sall'. 

• 
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Background on GEIER v. ALEXANDER 
(Tennessee Higher Education Desegregation Case) 

Event: On Tuesday, September 25, a federal district court in 
Tennessee, over the objection of the Department of Justice, 
adopted a settlement agreement entered into by the other 
parties in a higher education desegregation case. The United 
States is the only party in the case that objected to the 
settlement agreement. Civil rights groups may criticize us 
for this. 

I. Facts: A class of black plaintiffs (represented by, among 
others, the NAACP Legal Defense Fund), a class of white profes­
sors at Tennessee State University, and the State of Tennessee 
entered into a settlement agreement, or "consent decree," to 
resolve the latest chapter in drawn-out litigation designed 
to remedy prior de jure segregation in public colleges and 
universities in Tennessee. Tennessee's higher education system 
has been operating under a court-ordered desegregation plan for 
a number of years. In recent years, the black plaintiffs have 
requested further relief from the court, arguing that the 
existing desegregation plan has not resulted in a sufficient 
degree of integration. 

crn, 1...u1::: ci .i :_-n_ r i c r rAP.-r fe~si¥~v°!;~i~h~la im, the district court approved the 
L1 -y u:t: 01 £f>P.S~~t.Lft~£-f~~ ~:mte:ic~cl into by the black plaintiffs and the 

Sc e \·Y~ l l 1,13t"{3-;t~::-< 2fvTcBt;IT§~~~ci d;ennessee will be legally obligated to 
ts u.l L Lr Cfl-~F¥ eg'!-t <;!.~~ ~t::c;tquirements of the decree. The decree 
, ,., : . ~ .. requires- die State to-erect racially preferential "goals" for 

facult hirin and student enrollment, both graduate and under­
graduate, as we as a number of ot er racial pre erences. 

II. Position of the U.S.: The United States objected to court 
approval of the consent decree because it requires the use of 
admissions, hiring, and other racial preferences in violation 
of the Constitution. Some of the preferences to be established 
are the same type as those struck down by the Supreme Court in 
the famous case of Rakke v. University of California Regents. 
No decision has yet been made on whether to appeal the district 
court's decision. 

*/ One provision contemplates the development of scholarship 
programs limited to members of a certain race, and another pro­
vision requires the State to provide 75 black college students 
per year with special tutoring, scholarships, etc., to encourage 
their enrollment in professional schools. 
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III. Relationship to Administration Philosophy: The Adminis­
tration has consistently stressed that the Constitution requires 
all governmental entities to behave in a "color-blind" manner 
and not to prefer any person who is hot a victim of racial 
discrimination over another on the basis of race. Governments 
therefore cannot remedy prior discrimination against one racial 
group by discriminating against another through racial quotas. 
This is the essential lesson of the Supreme Court's decision in 
Bakke and other equal protection cases. 

IV. Anticipated Criticism and Planned Department of Justice 
Response 

Criticism: The Reagan Administration has attempted to foil a 
comprehensive desegregation plan agreed to by all 
the other parties in the case. 

Response: The United States will not be a party to -- indeed, 
will vigorously oppose -- any desegregation plan 
which requires a state government to violate the 
constitutional rights of innocent students, regard­
less of whether the state has agreed to take such 

'.:_:::::--::-:::·.~::-.. -,:-_~.-~., ... -·, c.:;_ac,tj.Qn~:,'""Mo~e di_scrimination is simply not the way 
.nation. \·!e :::."~" "'·Tri-~:t~fe-ndt-discr,imination. We made ·every effort to work 
and ottier parties to ci~:frt\}0t;h§nstate and other partie,s to develop an 

tre ~a ti on -ol ar. th.'lr ct 1 ri ef:Eed:ive1_,<:}es egregation plan that did not include 
1(.'.es, al". ;.:c l;:;vc in cn:::h;r?-c~~lt~:t::'~~~rences, as we have in other statewide 

• - --·- • 0:,-.higher-. education cases (Louisiana, North Carolina), 
but these efforts were unavailing. 

V. Talking Points 

0 

0 

0 

The United States fully supports efforts to end 
unconstitutional segregation in Tennessee's higher 
education system and worked with the parties to 
accomplish this goal. 

It would not, however, be a party to any plan which 
requires quotas and other racial preferences. 

The United States will continue to uppose racial 
discrimination, no matter what form it takes. 


