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THE WHITE HOUSE 

WASHINGTON 

May 26, 1983 

MEMORANDUM FOR RICHARD G. DARMAN 
ASSISTANT TO THE PRESIDENT 

FROM: 

SUBJECT: 

FRED F. FIELDING 
COUNSEL TO THE PRESIDENT 

S. 653 - Foundation for the Advancement 
of Military Medicine Act 

Counsel's Office has reviewed the above-referenced enrolled 
bill. We agree with the Department of Justice that the bill 
as enacted is unconstitutional because of the composition 
and method of appointment of the contemplated Council of 
Directors. In light of the fact that our concerns have been 
communicated to Congress and in light of the commitments in 
the draft signing statement that these concerns will be 
addressed in future corrective legislation, it would appear 
that if the bill is signed we would have done all that can 
be done to preserve our constitutional arguments and 
minimize the precedential significance of this bill. 

I feel it is, however, somewhat unrealistic to expect 
Congress to pass such corrective legislation should this 
bill become law. The "better government" approach would be 
to disapprove the bill and await passage and submission of a 
corrected version. While we do not view as sufficient the 
reason given by the Office of Management and Budget for the 
President to sign the bill -- to wit, "the fact that Justice 
in its initial review of the bill p'ronounced it constitu­
tional and on that basis the Administration supported its 
enactment" -- the decision whether to approve the bill is a 
political one. The long-range legal impact on the consti­
tutional power of the Executive would appear to be minimal. 

FFF:JGR:aw 5/26/83 

cc: ryFielding 
.f.:GRoberts 
Subj. 
Chron 
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Document No~25252SS 

WlllTE HOUSE STAFFING MEMORANDUM 
May· 26th 

DATE: ______ _ 
ACI10N/CONCURRENCE/COMMENT DUE BY:~-------,-­

s. 653 - FOUNDATION FOR THE ADVANCEMENT OF MILITARY MEDICINE ACT 
SUBJECT:~~~~~~~~~~--~~~~--~~--~~------~------~~~-

ACTION FYI ACTION FYI 

VICE PRFSIDENI' 0 Cl GERGEN ~ Cl 

MEESE Cl v HARPER Vo 
BAKER Cl ~ JENKINS Cl Cl 

DEAVER Cl MURPHY Cl Cl 

STOCKMAN Cl Cl ROLLINS ~ Cl 

CLARK v/ 
~ 

WHITTLESEY Cl 

DARMAN ClP WILLIAMSON v Cl 

DUBERSTEIN v Cl VON DAMM 0 Cl 

FELDSTEIN Cl Cl BRADY/SPEAKES v Cl 

~ ~: ROGERS Cl 0 

FULLER Cl 0 

Remarks: 
Please provide any comments/recommendations by 5:30 p.m. today. 

Note: Also, please note that OMB has submitted a draft signing 
statement, and Justice a draft veto statement. Please 
provide appropriate edits, if any. 

Thank you. 

Response: 

Richard 0. Darman 
Assistant to the President 



SS 
EXECUTIVE OFFICE OF THE PRESIDP,·· s.ir·· 2G ci1 I: 34 

..iJJ 11n I , ~·1 
OFFICE OF MANAGEMENT AND BUDGE 

WASHINGTON. D.C. 20503 

L'JJ.. y 2 G 1983 

MEMORANDUM FOR THE PRESIDENT 

Subject: Enrolled Bill S. 653 - Foundation for the Advancement of 
Military Medicine Act of 1983 

Sponsors - Senator Jackson (D) Washington and 6 others 

bast O~y for Action 

May 28, 1983 - Saturday 

Purpose 

Establishes a Foundation for the Advancement of Military 
Medicine. 

Agency Recommendations 

Office of Management and Budget 

Department of Defense 
Off ice of Personnel Management 
Department of Health and Human 

Services 
Department of Justice 

Discussion 

Approval (Signing 
Statement attached) 

Approval 
Approval 

No objection (Informal) 
Disapproval (Veto Message 

attached) 

S. 653 would establish the Foundation for the Advancement of 
Military Medicine, a nonprofit, charitable corporation designed 
to enhance the programs of the Uniformed Services University of 
the Health Sciences. The Uniformed Services University, a 
component of the Department of Defense, trains medical officers 
for the Uniformed Services and provides continuing education for 
military members of the health professions. The Foundation, 
which would solicit funds from a variety of sources including 
contracts and grants, would (1) participate in cooperative 
medical research and education projects with the Uniformed 
Services University; (2) serve as a focal point for the 
interchange between military and civilian medical personnel, and 
(3) encourage the participation of medical and other biomedical 
sciences in the work of the Foundation. 
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The enrolled bill would authorize the Board of Regents of the 
Uniformed Services University to contract with the Foundation and 
other nonprofit entities in the areas of medical research and 
education, to provide support services to the Foundation, and to 
enter into agreements with the Foundation or other nonprofit 
entities for the services of scientists and other personnel. The 
basic purpose underlying the Foundation, as the Senate Armed 
Services Committee report notes, would be to obtain funds and 
other types of assistance from nongovernmental sources and 
char.r.el them through the Foundation to the University. 

Activities of the Foundation would be subject to the oversight of 
a Council of Directors to be composed of the Chairmen and ranking 
minority members of the House and Senate Armed Services 
Committees and the Dean of the Uniformed Services University, all 
serving as ex officio members, and four additional persons to be 
appointed by the ex officio members. S. 653 explicitly states 
that the Foundation "shall not for any purpose be an agency or 
instrumentality of the United States Government." It would also 
prohibit any Federal emplq_yee.from being an employee of the 
Found at i on • - ·- ----

The Administration has previously supported enactment of S. 653. 
In fact, Defense prepared a draft report to the Senate Armed 
Services Committee which it submitted to OMB for review and 
coordination. At that time, the report was circulated to Justice 
and other agencies for review on an expedited basis. All 
agencies agreed with the substance of the report, which strongly 
supported S. 653, and it was cleared for transmittal to the Hill. 
Notwithstanding its earlier review and concurrence, Justice has 
reconsidered its position and has now determined that the Council 
of Directors and its relationship with the Uniformed Services 
University violate the Separation of Powers provisions of the 
Constitution. Accordingly, it recommends veto. 

As stated in the Senate Armed Services Committee Report on 
S. 653, the composition of the Council is designed to ensure 
"that the Congress will remain involved in the purposes, 
direction and supervision of the Foundation." Justice notes in 
its enrolled bill views letter that the Constitution requires 
that once a law is enacted it must be enforced or interpreted by 
either the Executive or the Judicial branch. Allowing the 
Congress to appoint the officers who carry out the legal 
responsibilities of the Foundation and remain involved in its 
direction and supervision, rather than reserving for the 
President the right to appoint its members, constitutes a 
violation of the principle of the Separation of Powers. 

Justice also notes that the function of directing and supervising 
the Foundation constitutes the holding of an Office of the United 
States, the exercise of which by Members of Congress violates the 
Constitution. 
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Finally, Justice notes that the assertion in the bill that the 
Foundation 11 is not an agency or instrumentality of the United 
States Government" is not sufficient to negate the fact that the 
Foundation is to be directed and supervised by the Congress. 

Given the Administration's earlier support of this bill, it is 
particularly unfortunate that the constitutional issues contained 
in S. 653 were not presented to Congress before the bill reached 
you for action. We share Justice's concern that endorsement of 
the appointment clause violations of S. 653 could undermine 
ongoing efforts by the Administration to have similar provisions 
in other, more significant legislation eliminated. In 
particular, the Administration has attempted to have similar 
unconstitutional provisions deleted from the pending State 
Department authorization bill, which provides for the 
establishment of the National Endowment for Democracy. Justice, 
working with OMB, State, USIA, and NSC, has prepared a 
constitutional alternative which has been provided to Congressman 
Fascell, who is designated by name in the bill as the interim 
Chairman of the National Endowment for Democracy. 

Given~the fact that Justice in its initial review of the bill 
pronounced it constitutional and on that basis the Administration 
supported its enactment~ we recommend approval of the enrolled 
bill. However, in signing S. 653, we recommend that you express 
concern regarding the unconstitutional provisions of the bill and 
urge the Congress to work with the Administration to enact 
promptly legislation which will elimir3te the constitutional 
problem. We have talked with the sponsors of the bill and they 
have agreed to work with the Administration to give full and fair 
consideration to legislative changes that will address the 
constitutional concerns. 

Attached for your consideration is a draft signing statement. 

The enrolled bill passed the Senate by voice vote and the House 
by a vote of 295 to 0. 

David A. Stockman· 

Attachments 
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STATEMENT BY THE PRESIDENT 

I have signed today S. 653, 98th Congress, 1st Session, "To 

amend title 10, United States Code, to establish a Foundation for 

the Advancement of Military Medicine, and for other purposes." 

The bill establishes a Foundation to perform a variety of 

functions that are within the scope of those vested by statute in 

Uniformed Services University of the Health Sciences. Although 

not mentioned in the bill's statement of purposes, the Senate 

Committee report indicates that the Foundation would be designed 

primarily to receive gifts, grants, and legacies from private 

sources and channel them to the University, and thus to further 

the University's teaching, research, and services without 

addition•l government expenditures. I am in full sympathy with 

thi ~ ~_rthy -ptrrpose behind the bil 1. 

The bill provides, however, that of the nine members of the 

Council of Directors, the governing body of the Foundation, four 

ex officio members of the Council are to be Members of Congress 

and the four operating members of the Council are in effect to be 

appointed by the Congressional members. 

The Attorney General has advised me that this reservation 

by Congress of the power to appoint the officers who are to 

------­discharge the legal responsibilities of the Foundation with the · 

intent to remain involved in the direction and supervision of the 

Foundation constitutes a violation of the principle of the 

Separation of Powers. The Separation of Powers requires that 

after a statute has been enacted by the legislature it may be 

enforced or interpreted only by the Executive or Judicial 

branches. 

·~-----------~------
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I fully support proper effort to shift to the private 

sector some of those functions and funding methods which are now 

being performed by the Government. However, this valid and 

worthy objective should be carried forward consistent with the 

principle of the Separation of ~owers under our Constitution. In 

this regard, the sponsors of the legislation have agreed to work 

with the Administration to give full and fair consideration to 

legislative changes that will address our constitutional 

concerns. Accordingly, with this understanding, I have approved 

s. 653. 



Offkc of the Assis tam Attorney General 

Honorable David A. Stockman 
Director 
off ice of Management and Budget 
Washington, D.C. 20503 

Dear Mr. Stockman: 

lJ. S. Department of Justice 

Office of Legislative AtL1irs 

l\'asl1il!!.:lo11. f>.C _~(J_Z_?1) 

May 20, 1983 

In compliance with your request, this Department has 
examined a facsimile of the enrolled bill, s. 653, 98th Cong., 
1st Sess., "The Foundation for the Advancement of Military 
Medicine Act of 1983." Because we believe the bill to be an 
unconstitutional abridgment of the principle of separation of 
powers, we recommend against Executive approval of the bill. 

The bill would establish the Foundation for the Advancement 
of Military Medicine (the "Foundation") to contract with the 
uniformed Services University of the Health Sciences (a military 
medical school established by 10 u.s.c. § 2112) (the "University") 
to "carry out medical research and education projects," to "serve 
as a focus for the interchange between military and civilian 
personnel," and to encourage cooperation between military and 
civilian medicine -- in short, to perform functions that are 
within the scope of the authority vested by statute in the University. 
See 10 u.s.c. ~~ 2112-2117. Although not mentioned in the state­
ment of purposes in the bill, the primary purpose underlying 
creation of the Foundation, as evidenced by the Senate Committee 
report, was to obtain funds and other types of assistance from 
nongovernmental sources and channel them to the University. 
s. Rep. No. 39, 98th Cong., 1st sess. 2, 3, 7 (1983). As the 
Senate Committee report states, the Foundation would be patterned 
after the American Registry of Pathology (Registry) (10 u.s.c. 
§ 177), which provides similar functions with respect to the 
Armed Forces Institute of Pathology. 10 u.s.c. § 176. s. Rep. 
No. 39, 98th Cong., 1st Sess. 2, 7 (1983). The bill recites 
that, like the Registry, the Foundation would "not for any purpose 
be an Agency or instrumentality of the United States Government." 
10 u.s.c. § 178(a), as added by§ 2(a) of the bill. 

The Foundation, however, would differ in one significant 
aspect from the Registry. While 10 u.s.c. § 177 does not provide 
for congressional participation in the composition and selection 
of the Registry's governing board, 10 u.s.c. § 178(a), as aaded 
by ~ 2(a) of the bill, would provide specifically: 



(C)(l) The Foundation shall have a Council of 
Directors (hereinafter in this section referred to 
as the 'Council') composed of --

(A) the Chairman and ranking minority members 
of the Committee on Armed Services of the senate 
and the House of Representatives (or their designees 
from the membership of such committees), who shall 
be ex officio members, 

(B) the Dean of the Uniformed Services University 
of the Health Sciences, who shall be an ex officio 
member, and 

(C) four members appointed by the ex officio 
members of the Council designated in clauses (A) and 
( B) • 

The Foundation thus would be governed by a Council of 
nine members, consisting of five ex officio members, four of 
whom would be Members of Congress. The five ex officio members 
would then appoint the other four members of the Council. 
The purpose of this provision is, as evidenced by the Senate 
Committee report, to ensure "that the Congress will remain 
involved in the purposes, direction and supervision of the 
Foundation." s. Rep. No. 39, 98th Cong., 1st Sess. 2 (1983). 

The exercise of direction and supervision over the 
Foundation by a branch of the Federal Government plainly 
negates the statutory assertion that the Foundation would not 
be an agency or instrumentality of the United States Government. 
Reciting the verbal incantation that an.entity is not an agency 
of the United States does not ipso facto validate that conclusion 
if the entity meets the traditional tests for determining whether 
an entity is an agency of the United States. Moreover, to place 
this exercise of direction and supervision in Members of Congress 
and persons appointed by them violates the doctrine of the separa­
tion of powers, which, as James Madison observed during the First 
Session of the First Congress, is the most sacred principle of 
our Constitution, 1 Annals of Cong. 581 (1789), and which the 
Supreme Court most -recently termed the basic structural doctrine 
of the Constitution. Northern Pipeline Construction Co. v. 
Marathon Pipeline Company, ~- U.S. ~-' 1?2 S.Ct. 2858, 2864-66 
(1982). One of the elements of that doctrine is, as James Madison 
also observed, that once Congress enacts a statute "the legislative 
power ceases" except, of course, by the exercise of plenary 
legislation subject to the President's veto. After a bill has 

- 2 -



become law, it must be enforced or interpreted by one of the 
other branches. The Framers of our Constitution believed 
that .,[t]here can be no liberty where the legislative and 
executive power are united in the same person, or body of 
magistrates. The Federalist No. 47, (Madison, quoting 
Montesquieu). Accordingly, if the Government of the United 
states is to be involved at all in the direction, supervision 
or management of the Foundation, those functions would have 
to be carried out by Executive officers who must be appointed 
as provided for in Article II, § 2, cl. 2 of the Constitution, 
and who may not be designated in legislation or appointed by 
Members of Congress. Buckley v. Valeo, 424 u.s. 1, 126, 141 
(1976). Moreover, the function of directing and supervisjn0 
the Foundation would constitute the holding of an Off ice 
under the United States, the exercise of which by Members of 
Congress would violate the command of Art. I, ~ 6, cl. 2 of 
the Constitution. 

Finally, the Congressional direction and supervision 
which, in effect, makes the Foundation an arm of Congress, 
would not be limited to the Foundation itself. Since it is 
a function of the Foundation to channel private funds to 
the Uniformed Services University of tne Health Sciences, the 
~oundation could, by the exercise of its economic power, 
control the administration and policies of the Uniformed 
Services University which constitutes a part of the Executive 
branch.*/ This again would constitute a violation of the 
doctrine of separation of powers. · 

It may well be asserted that this bill would represent 
only minor encroachments on the principle of the separation 
of powers, and that major responsibility would not be transferred 
by it from the President to the Congress. However, we return 
again to Madison who reminded his fellow citizens nearly two 
hundred years ago: 

"[I]t is proper to ta~e alarm at the first experiment 
on our liberties. We.hold this prudent jealousy 
to be the first duty of citizens, and one of [the} 
noblest characteristics of the late Revolution. 
The freedom of America did not wait till usurped power 
had strengthened itself by exercise, and entangled the 

~/ We realize that Congress generally has the power of the 
purse. That power, however, has to be exercised by appropriate 
legislation which is subject to the Presidential veto; here 
the power would be vested in the Chairmen and ranking minority 
members of two Congressional committees. 

- 3 -



question in precedents. They saw all the consequences 
in the principle, and they avoided the consequences by 
denying the principle. We revere this lesson too much, 
soon to forget it." James Madison, A Memorial and Remon­
strance, Addressed to the General Assembly of the Common­
wealth of Virginia (1785). 

The mechanisms established by this proposed legislation could 
be employed to transfer other kinds of governmental authority 
from the President to members of Congress. We believe that 
defense qf the Presidency itself requires disapproval of this 
legislation. 

For the above reasons, the Department of Justjce recommends 
against Executive approval of the bill. 

---------~ 

- 4 -
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DRAFT JUSTICE VETO STATEMENT 

To the United States Senate: 

I have withheld my approval from s. 653, 98th Cong., 

lst Sess., "To amend title 10, United States Code, to establish 

a Foundation for the Advancement of Military Medicine, and 

for other purposes." 

The bill would establish a Foundation to perform a 

variety of functions that are within the scope of those vested 

by statute in the Uniformed Ser-Vices University of the Health 

Sciences. Although not mentioned in the bill's statement of 

purposes, the Senate Committee report indicates that the 

Foundation was primarily designed to receive gifts, grants, 

and legacies from private sources and channel them to the 

University, and thus to further the university's teaching, 

research, and services without additional government expendi-

tures. I am in full sympathy with this worthy purpose behind 

the bill. 

The bill provides, however, that of the ni.ne members of 

the Council of Directors, the governing body of the Foundation, 

four ~ officio members of the Council would be Members of 

Congress and the four operating members of the council would, 

in effect, be appointed by the Congressional members. The 

purpose of this composition of the Council is, as stated in 

the report of the Senate Committee on Armed services, to 

ensure "that the Congress will remain involved in the purposes, 

direction and supervision of the Foundation." 

The Attorney General has adyised me that this reservation 

by Congress of the power to appoint the officers who would 

discharge the legal responsibilities of the Foundation and 

to remain involved in the direction and supervision of the 

Foundation constitutes a serious violation of the principle 

of the Separation of Powers, which as James Madison, the 

t -



Father of our Constitution, stated during the First Session 

of the First Congress, is the most sacred principle of our 

constitution. The separation of Powers requires that after a 

statute has been enacted by the legislature it may be enforced 

or interpreted only by the Executive or Judicial branches. 

As James Madison, quoting Montesquieu, stated: ••[t)here can 

be no liberty where the legislative and executive powers are 

united in the same person, or body of magistrates.'" ~ 

Federalist, No. 47. A bill which is designed to ensure that 

Congress will remain directly involved in the purposes, 

direction and supervision of a body created by legislation, 

and thereby in the execution of the law, constitutes a clear 

violation of that principle. 

It might be argued that this bill constitutes only a 

minor infraction of the principle of the Separation of Powers. 

But here I must quote again from James Madison, this time 

from his Memorial and Remonstrance, Addressed to the General 

Assembly of the Commonwealth-of Virginia: 

'"[Ilt is proper to take.alarm at the first experiment 

on our liberties. we hold this prudent jealousy 

to be the first duty of citizens, and one of [the] 

noblest characteristics of the late Revolution. 

The freedom of Am~rica did not wait till usurped power 

had strengthened itself by exercise, and entangled the 

question in precedents. They saw all the consequences 

in the principle, and they avoided the consequences by 

denying th~ principle. We revere this lesson too much, 

soon to forget it." 

I fully support proper effort to shift to the private 

sector some of those functions and fundings methods which are 

now being performed by the Government. However, this valid 

- 2 -



and worthy objective may not provide justification for the 

selection of an improper mechanism. 

It is my hope that I shall have in the near future the 

opportunity to approve legislation analogous to s. 653, which 

does not contain the unconstitutional provision. 

- 3 -



THE WHITE HOUSE 

Off ice of the Press Secretary 

For Immediate Release May 27, 1983 

STATEMENT BY THE PRESIDENT 

I have signed today 9,~tF'''~~:~:~;, which amends titre 10, 
United States Code, to establish a Foundation for the 
Advancement of Military Medicine, and for other purposes. 

The bill establishes a Foundation to perform a variety of 
functions that are within the scope of those vested by statute 
in Uniformed Services University of the Health Sciences. 
Although not mentioned in the bill's statement of purposes, 
the Senate Committee report indicates that the Foundation 
would be designed primarily to receive gifts, grants, and 
legacies from private sources and channel them to the 
University, and thus to further the University's teaching, 
research, and services without additional government expendi­
tures. I am in full sympathy with this worthy purpose behind 
the bill. 

The bill provides, however, that of the nine members 
of the Council of Directors, the governing body of the 
Foundation, four ex officio members of the Council are to be 
Members of Congress and the four operating members of the 
Council are in effect to be appointed by the Congressional 
members. 

The Attorney General has advised me that this reservation 
by Congress of the power to appoint the officers who are to 
discharge the legal responsibilities of the Foundation with 
the intent to remain involved in the direction and supervision 
of the Foundation constitutes a violation of the .principle of 
the Separation of Powers. The Separation of Powers requires 
that after a statute has been enacted by the legislature it 
may be enforced or interpreted only by the Executive or 
Judicial branches. 

I fully support proper effort to shift to the private 
sector some of those functions and funding methods which are 
now being performed by the Government. However, this valid 
and worthy objective should be carried forward consistent with 
the principle of the Separation of Powers under our Constitu­
tion. In this regard, the sponsors of the legislation have 
agreed to give full and fair consideration to constitutional 
concerns. Accordingly, with this understanding, I have 
approved s. 653. 

# # # # # 



MEMORA:'\Dl'.M 

THE WHITE HOCSE 

Wl\SHJNGTO:" 

June 3, 1983 

MEMORANDUM FOR FRED F. FIELDING 

FROM: JOHN G. ROBERTqY~~ 

SUBJECT: Enrolled Bill H.R. 2681 Amendments 
of the Securities Exchange Act of 1934 

Richard Darman has requested comments by close of business 
Friday, June 3 on the above-referenced enrolled bill. The 
bill would amend the Securities Exchange Act of 1934 to: 

0 permit SEC members and employees to accept travel and 
related expenses from non-government sources for 
attending securities-related meetings and conferences, 

0 authorize SEC "fellows" to accept relocation expenses 
from their former employers (as White House fellows 
may do under a similar exception to the conflicts laws), 

0 establish SEC fees at a uniform rate of 1/50 of 1% of 
the value of a proposed transaction, 

0 require independent securities dealers to belong to a 
registered dealer association (the National 
Association of Securities Dealers is the only such 
entity)~ and 

0 provide that an individual is not ineligible to serve 
on the Municipal Securities Rulemaking Board simply 
because the insurance company he represents is part 
of a holding company with a securities-related 
affiliate. 

These amendments were requested by the SEC, and the SEC and 
OMB recommend approval. OPM and Commerce do not object, 
Treasury has no comment, and Justice defers. I am not 
entirely comfortable with the ad hoc exception to the 
conflicts rules established in""""the first provision, since 
the arguments in support of it prove too much and would 
justify abandoning the general rules as readily as creating 
an exception. I also share the concern informally expressed 
by Justice that the securities dealer provision will establish 
NASD as a monopoly with the potential for abuse. None of 
these qualms rise to a level that would counsel Presidential 
disapproval, however, and I have accordingly prepared a no 
objection memorandum for your signature. 

Attachment 



THE WHlTE HOUSE 

WASHINGTON 

June 3, 1983 

MEMOR&~DUM FOR RICHARD G. DARMAN 
ASSISTANT TO THE PRESID 

FROM: 

SUBJECT: 

FRED F. FIELD]lf '"IF' r 
COUNSEL TO THE P~ld'ENT 

Enrolled Bill H.R. 2681 -- Amendments 
of the Securities Exchange Act of 1934 

Counsel's Office has reviewed the above-referenced enrolled 
bill, and finds no objection to it from a legal perspective. 

FFF:JGR:aw 6/3/83 

cc: FFFielding 
JGRoberts~ 
Subj. 
Chron 
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Document No. _IZ_53_'-l-_1_S5 __ 

WHITE HOUSE STAFFING MEMORANDUM 

DATE: June 1, 1983 ACTION/CONCURRENCE/COMMENT DUE BY: 

COB FRIDAY 
June 3, 1983 

------

SUBJECT: Enrolled Bill H.R. 2681 -- Amendments of the Securities 

Exchange Act of 1934 

ACTION FYI ACTION FYI 

VICE PRESIDENT 0 0 GERGEN ~ 0 

MEESE 0 fit" HARPER ~ 0 

BAKER 0 LY HERRINGTON 0 0 

DEAVER 0 ~ JENKINS 0 0 

STOCKMAN 0 0 MURPHY 0 0 

CLARK 0 0 ROLLINS 0 0 

DARMAN OP ~ VERSTANDIG 0 0 

DUBERSTEIN is/' 0 WHITTLESEY 0 0 

FELDSTEIN r/ 0 BRADY/SPEAKES 0 ~ 
FIELDING y 0 ROGERS 0 0 

FULLER v 0 0 0 

REMARKS: 

:.'lease forward comments on this enrolled bill by close of. 
11usiness Friday, June 3. 

'l'hank you. 

RESPONSE: 

Ric.hard G. Oarman 
Assistant to the President 

Ext. 2702 



EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

MEMO~.NDUM FOR THE PRESIDENT 

Subject: Enrolled Bill B.R. 2681 - Amendments of the Securities 
Exchange Act of 1934 

Sponsors - Rep. Dingell (D) Michigan and three others 

Last Day for Action 

June 7, 1983 - Tuesday 

Purpose 

Amends the Securities Exchange Act of 1934. 

Agency Recommendations 

Off ice of Management and Budget 

Securities and Exchange Commission 
Department of Commerce 
Off ice of Personnel Management 
Department. of Justice 
Department of the Treasury 

Discussion 

Approval 

l ~•o "'r'".t~llY) Approval "-··· ~ 
No objection~, __ -­
No objection 
Defers 
No comment 

. ': ) 

B.R. 2681 amends the Securities Exchange Act in several respects. 
These amendments, which were sought by the Securities and 
Exchange Commission (SEC), are summarized and discussed below. 

Reimbursement for expenses incurred in attending meetings and 
conferences 

According to the report of the House Committee on Energy and 
Commerce on H.R. 2681, proper administration of the Federal 
securities laws depends in part on an informed securities 
industry. One way to help insure an ·informed industry is to 
encourage members and employees of the SEC to attend 
securities-related meetings and conferences. Funds available to 
the SEC for travel and related expenses are limited, however, and 
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current interpretations of Federal conflict of interest statutes 
severely restrict the circumstances under which SEC members and· 
employees may accept reimbursement from non-Federal sources for 
expenses incurred in attending securities-related meetings and 
conferences. 

The enrolled bill authorizes the SEC to accept payment or 
reimbursement, in cash or in-kind, from non-Federal organizations 
for travel and related expenses incurred by members and employees 
of the SEC in attending meetings and conferences concerning 
£unctions or activities of the SEC. The Office of Personnel 
Management has expressed concern about the potential for the 
misuse of this authority. We note, however, that E.R. 2681 will 
require the SEC to promulgate regulations to guard against 
conflicts of interest in the operation of the program. 

SEC "fellows" expenses 

The SEC currently runs two "fellows" programs,, one for 
accountants and one for attorneys. Participants in the fellows 
programs are required to sever all ties with former private 
sector employers before joining the SEC and are subject to all 
Federal conflict of interest rules. 

Until 1978, it was customary practice for former private sector 
employers of SEC fellows to pay the fellows' expenses incurred in 
relocating to Washington, D.C. In 1978, however, the Justice 
Department determined that this practice ran afoul of the Federal 
conflict of interest statute. Congress amended the conflict of 
interest statute in 1979 to permit former employers of White 
Bouse and Presidential fellows to pay the fellows' actual 
relocation expenses to Washington, D.C. This amendment was not 
made applicable to the SEC fellows program, however. 

E.R. 2681 will allow former employers of SEC fellows to pay 
actual expenses incurred by SEC fellows in relocating to 
Washington, D.C. Accord1ng to the committee report, this 
amendment is intended to assist the SEC in recruiting the most 
qualified candidates for participation in the fellows program. 

SEC fee equalization 

The fees that the SEC charges for the registration of securities 
vary. For some transactions, the SEC is authorized by statute to 

· charg~ up t6 1/50 of 1% of the value of a particular transaction. 
For other transactions, involving comparable amounts of 
paperwork, the SEC is not authorized to levy a fee. The enrolled 
bill equalizes all the SEC's processing fees at 1/50 of 1%. As a 
result of this provision, the Treasury could receive up to $7.4 
million a year. 



3 

Elimination of "SECO" program 

Under present law, most {i.e., 88%) of the dealers in 
over-the-counter securities are subject to self-regulation 
through membership in the National Association of Securities 
Dealers (NASD). Dealers who have chosen not to join the NASO are 
regulated directly by the SEC in the so-called "SECO" ("SEC 
only") program. In order to increase self-regulation and reduce 
administrative burdens on the SEC, H.R. 2681 would generally make 
it unlawful for a broker or dealer to deal in securities unless 
the broker or dealer is a member of a securities association 
registered with the SEC. (NASO is the only association so 
registered.) The SEC would be authorized to waive this 
requirement in appropriate circumstances. 

This amendment would have the effect of terminating the SECO 
program, resulting in administrative savings to the SEC of about 
$435,000. Loss of fees paid by SECO participants to the Treasury 
will generally offset the savings to the SEC. 

Informally, Justice has indicated concern that elimination of the 
SECO program could have an anticompetitive effect since 
securities dealers will be able to register with only one 
organization, NASD, in order to deal legally in securities. 
Justice acknowledges, however,_that there is nothing in existing 
law or th~ enrolled bill to prevent the formation of another 
securities organization if conditions should so dictate. Also, 
as stated in a colloquy on the Bouse floor, the SEC will continue 
to exercise its oversight of the NASD. 

Representation on the Municipal Securities Rulemaking Board 

The Municipal Securities Rulemaking Board was established in 1975 
to prescribe rules for the registration and regulation of 
municipal s~curities dealers. The Board's membership is 
comprised of fifteen representatives of securities firms, banks, 
and the public. Of the five public members, none may be 
associated with any broker or dealer in municipal securities. 

The enrolled bill clarifies present law governing membership on 
the Board to allow a representative of an insurance company -­
who might not otherwise qualify because the insurer is part of a 
holding company that also has a securities-related affiliate -­
to sit on the Board. The amendment is intended to ensure that 
all representatives of the investment community have an 
opportunity to take part in the work of the Board. 
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* * * * * 
H.R. 2681 passed the Bouse by a vote of 361 - 63. It passed the 
Senate by voice vote. 

Enclosures 

1.r .,..._PV' 
·pngned) :-,,-8s ·~· ~-, ~-

Assistant Director for 
Legislative Reference 



H.R.2681 

Jlin~,tighth ~ongrcss of the tlnitnl iStatts of £lmcri1 
AT THE FIRST SESSION 

Begun and held at the City of Washington on Monday, the third day of January, 
one thousand nine hundred and eighty-three 

9.n9.tt 
To mab certain amendments t.o sections 4, 13, 14, 15, and 15B of the Securities 

Exchange Act of 1934. 

U B_e it enacted by the Senate and House of Representatives of the 
mted States of America in Congress assembled, 
SEC'l'JON 1. Section 4 of the Securities Exchange Act of 1934 (15 

U.S.C. 78d) is amended by adding at the end thereof the following 
new subsections: 

."(c) Notwithstanding any other provision of law, in accordance 
With .regulations which the Commission shall prescribe to prevent 
cob nfhcts of interest, the Commission may accept payment and reim-
.ursement, in cash or in kind, from non-Federal agencies, organiza­

tions, and individuals for travel, subsistence, and other necessary 
expen~es incurred by Commission membe~ and emplo)'.'ees in 
at~n.~ng meetings and conferences concerrung the functions or 
actrv1ties of the Commission. Any payment or reimbursement ac­
~pted shall be credited to the appropriated funds of the Commis­
SIOn. The amount of travel, subsistence, and other necessary ex­
penses for members and employees paid or reimbursed under this 
subsection may exceed per diem amounts established in official 
t:avel regulations, but the Commission may include in its regula­
ti~~s under this subsection a limitation on such amounts. 

(d) Notwithstanding any other provision of law, former employ­
ers of participants in the Commission's professional fellows pro­
grams may pay such participants their actual expenses for 
rel<><:a~on to Washington, District of Columbia, to facilitate their 
Partic1pation in such programs, and program participants may 
accept such payments.". 
U ~E0c. 2-. (a) Section 13(e) of the Securities Exchange Act of 1934 (15 

· · · 78m) is amended by adding at the end thereof the following 
ne~ paragraph: . . 

(~) At the time of filing such statement as the Commission may 
reqw~ by rule pursuant to paragraph (1) of this subsection, the 
r:rson making the filing shall pay to the Commission a fee of %0 of 
ni9~ centum of the value of securities proposed to be purchased. 

eaiee shall be reduced with respect to securities in an amount 
equ t'? any fee paid with respect to any securities issued in 
g:n~t;ion with the proposed transaction under section 6(b) of the 
red urities Act of 1933, or the fee paid under that section shall be 

uced. in an amount equal to the fee paid to the Commission in 
connection with such transaction under this paragraph.". 

78 (b{ ~tion 14 of the Securities Exchange Act of 1934 (15 U.S.C. 
bn~ is . an1ended by adding at the end thereof the following new 

su sect.ion· 
"~X.l)(A) At the time of filing such preliminary proxy solicitation 

~a ruu as the Commission may require by rule pursuant to subsec­
~0f (a) of this section that concerns an acquisition, merger, consoli­

a ion, or Proposed sale or other disposition of substantially all the 
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assets of a company, the person making such filing, other than a 
company registered under the Investment Company Act of 1940, 
shall pay to the Commission the following fees: 

"(i) for preliminary proxy solicitation material involving an 
acquisition, merger, or consolidation, if there is a proposed 
payment of cash or transfer of securities or property to share­
holders, a fee of Vs o of 1 per centum of such proposed payment, 
or of the value of such securities or other property proposed to 
be transferred; and 

"(ii) for preliminary proxy solicitation material involving a 
proposed sale or other disposition of substantially all of the 
assets of a company, a fee of ¥so of 1 per centum of the cash or 
of the value of any securities or other property proposed to be 
received upon such sale or disposition. 

"(B) The fee imposed under subparagraph (A) shall be reduced 
with respect to securities in an amount equal to any fee paid to the 
Commission with respect to such securities in connection with the 
proposed transaction under section 6(b) of the Securities Act of 1933 
(15 U.S.C. 77f(b)), or the fee paid under that section shall be reduced 
in an amount equal to the fee paid to the Commission in connection 
with such transaction under this subsection. Where two or more 
companies involved in an acquisition, merger, consolidation, sale, or 
other disposition of substantially all the assets of a company must 
file such proxy material with the Commission, each shall pay a 
proportionate share of such fee. 

"(2) At the time of filing such preliminary information statement 
as the Commission may require by rule pursuant to subsection (c) of 
this section, the issuer shall pay to the Commission the same fee as 
required for preliminary proxy solicitation material under para­
graph (1) of this subsection. 

"(3) At the time of filing such statement as the Commission may 
require by rule pursuant to subsection (dXl) of this section, the 
person making the filing shall pay to the Commission a fee of 115 o of 
1 per centum of the aggregate amount of cash or of the value of 
securities or other property proposed to be offered. The fee shall be 
reduced with respect to securities in an amount equal to any fee 
paid with respect to such securities in connection with the proposed 
transaction under section 6(b) of the Securities Act of 1933 (15 U.S.C. 
77f(b)), or the fee paid under that section shall be reduced in an 
amount equal to the fee paid to the Commission in connection with 
such transaction under this subsection. 

"(4) Notwithstanding any other provision of law, the Commission 
may impose fees, charges, or prices for matters not involving any 
acquisition, merger, consolidation sale, or other disposition of assets 
described in this subsection, as authorized by section 9701 of title 31, 
United States Code, or otherwise.". 

SEc. 3. (a) Section 15(b) of the Securities Exchange Act of 1934 (15 
U.S.C. 78o(b)) is amended-

(1) by striking out paragraph (8) and inserting in lieu thereof 
the following: 

"(8) It shall be unlawful for any broker or dealer required to 
register pursuant to this title to effect any transaction in, or induce 
or attempt to induce the purchase or sale of, any security (other 
than an exempted security or commercial paper, bankers' accep­
tances, or commercial bills), unless such broker or dealer is a 
member of a securities association registered pursuant to section 
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15A of this title or effects transactions in securities solely on a 
national securities exchange of which it is a member."; and 

(2) by striking out paragraph (9) and inserting in lieu thereof 
the following: 

"(9) The Commission by rule or order, as it deems consistent with 
the public interest and the protection of investors, may conditionally 
or unconditionally exempt from paragraph (8) of this subsection any 
broker or dealer or class of brokers or dealers specified in such rule 
or order." 

(b) The amendments made by subsection (a) shall become effective 
six months after the date of enactment of this Act. 

SEC. 4. (a) Section 15B(bX1XA) of the Securities Exchange Act of 
1934 (15 U.S.C. 78o-4(b)(l)) is amended ·by inserting immediately 
after "securities dealer" the following: "(other than by reason of 
being under common control with, or indirectly controlling, any 
broker or dealer which is not a municipal securities broker or 
municipal securities dealer)". 

(b) Section 15B(b)(2)(B) of the Securities Exchange Act of 1934 (15 
U.S.C. 78o-4(b)(2)(B)) is amended by inserting immediately after 
''broker, dealer, or municipal securities dealer" the following: 
"(other than by reason of being under common control with, or 
indirectly controlling, any broker or dealer which is not a municipal 
securities broker or municipal securities dealer)". 

Speaker of the House of Representatives. 

Vice President of the United States and 
President of the Senate. 



THE WHITE HOUSE 

Office of the Press Secretary 

For Immediate ~elease June 7, 1983 

The President has signed I;J:.~!r •• :26Jl.1 which amends the Securities 
Exchange Act of 1934. 

### 



THE WHITE HOUSE 

Off ice of the Press Secretary 

FOR RELEASE AT 10:00 A.M. EDT June 22, 1983 

STATEMENT BY THE PRESIDENT 

I'm delighted today to take the first step toward what will 
be for al.l Americans a proud and joyous moment: the celebra­
tion of the 25th anniversary of A:],;a:ska' s statehoo.c:L Alaska 
was admitted to the Union on Janiiary 3, 1959; then, as now, 
Alaska was a treasure house of natural resources and a State 
of undisturbed vistas and incomparable beauty. 

In many ways, the story of Alaska and her people is America's 
story, the struggle of courageous men and women with a wild 
and bounteous frontier. Today the State of Alaska reminds 
us of this rich heritage and our own continuing efforts 
toward developing a Nation while seeking to preserve its 
irreplaceable beauty and resources. 

The resolution which I am signing speaks of Alaska's material 
wealth. It notes that Alaska provides one-eighth of the 
Nation's gold, one-fifth of its oil production and two-fifths 
of its harvested fish. Alaska possesses ten of the sixteen 
vital materials needed for the Nation's security and all of 
this has resulted in the national treasury collecting $3 for 
every $1 of Federal money that is spent in this rich and 
vital State. 

As the resolution notes, the United States has reaped 
economic rewards from Alaska many times greater than its 
original $ 7 million investment. But A.laska' s contribution 
to our Nation goes far beyond this. All Americans benefit 
from the commitment and courage, the vitality and frontier 
spirit of the people of Alaska. Alaskans and Alaska remain 
an inspiration to all Americans and a reminder of the 
richness, diversity, and beauty of America's heritage. 

Today, with the sponsors of this resolution, Senators 
Stevens and Murkowski and Congressman Young, I call on all 
Americans and all levels of government to join with me in 
celebrating Alaska Statehood Day with appropriate ceremonies 
and recognition. 

# # # 

(The President signed S.J. Res. 42, in the presence of the 
Alaska Delegation, designating January 4., 1984 as the 25th 
Anniversary of Alaska's Statehood.) 



MEMORANDFM 

THE \'\'HITE HOCSE 

WASHINGTON 

June 28, 1983 

MEMORANDUM FOR FRED F. FIELDING 

FROM: JOHN G. ROBERTS~ 

SUBJECT: Administration Position on H.R. 2053 -­
"Air Travelers Security Act" (Anderson) 
[Senate Version: S. 746 (Warner)) 

Richard Darman has asked for comments by 5:00 p.m. today on 
a proposed letter from David Stockman expressing the Adminis­
tration's opposition to H.R. 2053. This bill would overturn 
the CAB's recent decision withdrawing antitrust immunity 
from the exclusivity clause in the airline-ticket agent 
conference agreements. Those agreements establish the 
various means for ticketing by travel agents, transfer of 
funds to the airlines, and so on. The agreements require 
the airlines to sell tickets only through travel agents 
"accredited" by the conference. Last December the CAB 
upheld the bulk of the conference agreements, but did not 
approve the exclusivity clause, thereby subjecting it to 
antitrust challenge. The American Society of Travel Agents 
has succeeded in having a bill to overturn the decision 
introduced, and the Administration has been asked for its 
views. 

The draft letter from Stockman opposes the bill and the 
exclusivity clause it would protect as anti-competitive. 
The letter notes that the asserted benefits of the other 
provisions in the conference agreements may be preserved 
without the anti-competitive exclusivity clause. I see no 
legal objections. The proposed position is fully consistent 
with the Administration de-regulation drive. 

Attachment 



THE WHITE HOUSE 

WASHINGTON 

June 28, 1983 

MEMORANDUM FOR RICHARD G. DARMAN 
ASSISTANT TO THE PRESIDENT 

FROM: 

SUBJECT: 

FRED F. FIELDING 
COUNSEL TO THE PRESIDENT 

Administration Position on H.R. 2053 -­
"Air Travelers Security Act" (Anderson) 
[Senate Version: s. 746 (Warner)] 

Counsel's Office has reviewed the proposed Administration 
position on H.R. 2053, and finds no objection to it from a 
legal perspective. 

FFF:JGR:aw 6/28/83 

cc: ~FFielding 
/JG Roberts 
Subj. 
Chron 



THE WHITE HOUSE 

WASHINGTON 

June 28, 1983 

MEMORANDUM FOR RICHARD G. DARMAN 
ASSISTANT TO THE PRESIDENT 

FROM: 

SUBJECT: 

FRED F. FIELDING 
COUNSEL TO THE PRESIDENT 

Administration Position on H.R. 2053 -­
"Air Travelers Security Act" (Anderson) 
[Senate Version: S. 746 (Warner)] 

Counsel's Office has reviewed the proposed Administration 
position on H.R. 2053, and finds no objection to it from a 
legal perspective. 

FFF:JGR:aw 6/28/83 

cc: FFFielding 
JGRoberts 
Subj. 
Chron 



0 0 · OUTGOING 

0 H • INTERNAL 

0 t • JNCOMING 

~WHITE HOUSE 
CORRESPONDENCE TRACKING WORKSHEET 

Date Correspondence 
Received (YYJMMIDD} --~-----

0 UserCodes: (A) ___ _ 

t! 

ROUTE TO: ACTtON 
',d;,' ·•.· ••• 

·DISP.OSffitON ... 

:·;~ction 
. •iCode 

- Tracking 
Date 

l(YIMM/OP 

·r~~e 'f}Si;/' {~ .• f(c~r;,~~~ion 
Response : ":code ~\"VY/MM/DD Office/Agency 

Keep this 

(Staff Name) 

;ACTION CODES: 

A • Appropriate Action 
C •:Comment/Recommendation 
D 'Draft Response 
F ::r:umish Fact Sheet 

10 be used as Enclosure 

'ORIGINATOR 

~Referral Note: 

.'Referral Note: 

·Referral Note: 

I • Info 'Copy Only/No ·Action Necessary 
· R • Direct 'Reply wlCopy 
S · For Signature 
X - Interim Reply 

Send all routing 75,•0EOB). 
Always return completed 'Correspondence record to ·central flies. 

I 

.DISPOSITION CODES: 

A - Answered C -Completed 
S • Non-Special Referral .:S • .S.uspended 

f'OR OUTGOING CORRESPONDENCE: 

Type of Response = Jnitiars of Signer 
•c.Code "'.J~A" 

. Completion Date ·:,,, ;pate of Ou~golng 

Refer questions about th~ correspondence tracking system to Central Reference, ext. 2590. 
5181 



WHITE HOUSE STAFFING MEMORANDUM 

DATE: 
---

June 25 ACTION/CONCURRENCE/COMMENT DUEE:!_s _: 0-0-TU--Y' ~ 
SUBJECT: 

ADMINISTRATION POSITION ON H.R. 2053 - "AIR TRAVELERS SECURITY 

ACT" (ANDERSON) [Senate version: S. 746 (Warner)] 

VICE PRESIDENT 

MEESE 

BAKER 

DEAVER 

STOCKMAN 

CLARK 

DARMAN 

DUBERSTEIN 

FELDSTEIN 

FIELDING 

FULLER 

GERGEN 

REMARKS: 

Please provide 

Thank you. 

RESPONSE: 

ACTION FYI ACTION FYI 

0 0 HARPER ~ 0 

0 v" HERRINGTON 0 0 

0 rt" JENKINS 0 0 

0 ~ McMANUS 0 0 

0 MURPHY ~ 0 

v 0 ROGERS 0 0 

OP ~ ROLLINS 0 0 

~ 0 VERSTANDIG g' 0 

0 0 WHITTLESEY r/ 0 

~lff' 0 BRADY/SPEAKES 0 0 

~ 0 0 0 

.,/ 0 0 0 

your recommendation by 5:00 p.m. Tuesday, June 28th. 

Richard G. Darman 
Assistant to the President 

Ext.2702 



lS83 7: 17 EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, O.C. 20503 

June 24, 1983 

MEMORANDUM FOR RICHARD DAHMAN 

FROM: 

SUBJECT: 

CHRISTOPHER DEMUTH 

Administration Position on H.R. 2053, "Air 
Travelers Security Act" (Glenn Anderson, et al.) 
[Senate version: S. 746 (Warner)] 

Purpose of the Legislation 

This bill would reverse a recent decision of the Civil 
Aeronautics Board that opened the marketing of air transportation 
tickets to competitive entry and removed the antitrust immunity 
of marketing agreements among ticket agents and airlines. 

Background 

The retail sale of air transportation tickets is governed by two 
"conference agreements" among the_airlines and ticket agents, 
which take the place of the thousands of two-party contracts that 
would otherwise be required. The agreements, one for domestic 
and one for international ticketing, establish accreditation 
standards for travel agents, provide for the transfer of ticket 
revenues from agents to airlines, and require member airlines to 
sell their tickets only through travel agents accredited by the 
conferences. Since all major airlines are conference members, 
the agreements effectively prevent the marketing of tickets 
except through conference-accredited agents. Under current law, 
agreements such as these are immune from the antitrust laws if 
approved by the CAB, as they have been for many years. 

Last December, the CAB disapproved that portion of the conference 
agreements that prohibit member airlines from using ticket agents 
other than those accredited by the conferences. The Board found 
these "exclusivity clauses" anti-competitive and without merit. 
The Board also found no need to immunize the other aspects of the 
conference agreements from the antitrust laws. Under this 
decision, exclusivity clauses covering single-line tickets have 
already been discontinued. Exclusivity clauses covering 
joint-line tickets, and general antitrust immunity, will end at 
the end of 1984. 

The CAB decision does not shut down the conferences; it merely 
exposes their accreditation standards to antitrust scrutiny and 
opens the door for airlines to employ alternative ticket 
marketing methods (such as automatic ticket machines) in addition 
to the agents accredited by the conferences. 
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Tactical Situation· 

The principal organized support for H.R. 2053 is from the 
American Society of Travel Agents. The principal organized 
opposition is from the business travel departments--who would be 
free under the Board's decision to negotiate commissions or 
quantity discounts for their companies, similar to agents' sales 
commissions. 

The Air Transport Association (airlines) has testified in favor 
of the bill. But the airlines are in fact unenthusiastic about 
the bill, and no individual firm is working for it. The airlines 
are afraid of travel agent retaliation if they do not support the 
bill (agents are adept at "plating away" from disfavored airlines 
in making bookings). 

Because the support for this bill is intense but narrow, the 
Administration's position is considered critical. If we oppose, 
we will probably kill the bill, but if we support (or take no 
position), the bill has a reasonably good chance of passage. 

Current Status 

The House and Senate Committees have not yet scheduled mark-ups. 
Chairman Howard in the House has requested an Administration 
position, and our response is overdue. CAB Chairman McKinnon 
believes this is one of the major decisions of his tenure and is 
very anxious that the Administration support him. 

Recommendation and Options 

OMB recommends that the Administration oppose H.R. 2053, for 
reasons explained in the attached draft letter. This position 
is supported by the Departments of State, Justice, and Trans­
portation. 

Decision 

Oppose bill (OMB recommendation). 

Support bill. 

Attachment 



EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT ANO BUDGET 

Honorable James Howard 
Chairman 

WASHINGTON, O.C. 20503 

Committee on Public Works and Transportation 
U. S. House of Representatives 
Washington, D. C. 20515 

Dear Jim: 

D 

This is in response to your request for the Administration's 
views on H.R. 2053, a bill "[t]o assure the continued protection 
of the traveling public in the marketing of air transportation, 
and for other purposes." 

The Administration opposes this bill. It is inconsistent with 
our program to eliminate regulatory barriers to competition, and 
contrary to the direction set by Congress in the Airline 
Deregulation Act of 1978--an Act passed with wide bipartisan 
support. 

H.R. 2053 would reverse the Civil Aeronautics Board's recent 
decision (in the Competitive Marketing Investigation) opening the 
marketing of air transportation tickets to competitive entry. 
For many years, conference agreements among the airlines and 
travel agents have contained "exclusivity clauses" requiring 
member airlines to market their tickets exclusively through 
member travel agents. Because all major airlines are members of 
these conferences, the exclusivity clauses effectively prevent 
the marketing of tickets except through conference-accredited 
agents. While the conference agreements as a whole appear to 
provide substantial economies in ticket marketing, the 
exclusivity clauses are fairly clear violations of the antitrust 
laws and could not be maintained absent CAB approval and 
resulting antitrust immunity. 

In reaching its recent decision, the Board found that the 
exclusivity clauses were anti-competitive and unnecessary to 
provide the benefits of the conference system. It also found 
that the conference agreements were not ~ ~ anti-competitive, 
but that their provisions should face the same antitrust scrutiny 
as similar agreements among competitors in other industries. 
Based on these findings, the Board withdrew its approval of 
exclusivity clauses applied to single-line tickets immediately, 
and announced that its approval of exclusivity clauses applied to 
joint-line tickets, and antitrust immunity generally, would be 
withdrawn at the end of 1984--a delay that will permit an orderly 
transition from regulated to competitive ticket marketing. 

T 
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Section 412 of the Federal Aviation Act requires the CAB to 
disapprove any agreement unless it finds that the agreeme~~ ~is 
necessary to meet a serious transportation need or to secure 
important public benefits ... , and it does not find that such 
need can be met or such benefits secured by reasonably available 
alternative means having materially less anti-competitive 
effects .• " In the 40,000 pages of testimony and exhibits of the 
Competitive Marketing Investigation, the Board could find no 
compelling evidence that travel agent exclusivity provided an 
important public benefit not otherwise available. Instead, the 
Board found that exclusivity only protected the travel agents 
from other forms of competition, such as discount ticket offices 
or automatic ticketing machines. The Board members concluded, 
and we agree, that Section 412 and good public policy required 
the Board to discontinue exclusivity. Their decision will 
subject the sale of air transportation to the tests of market 
competition. We expect that the economic benefits of the free 
market experienced in other deregulated industries will be 
repeated in the marketing of air transportation. 

By phasing out exclusivity, the Board is not destroying the 
travel agent system. In fact, the Board approved the common 
accreditation system and the area settlement plan. The standards 
for accreditation relating to competency, honesty, security, and 
location have not changed at all. The Board did question whether 
some of those standards were too stringent, but left that for the 
airlines and the agents to examine. 

The benefits of the conference system will continue without 
antitrust immunity because both the airlines and the travel 
agents have strong incentives for continuing it. No other 
mechanism provides the airlines with comparable market access, or 
provides ticket agents with a comparable scope of transportation 
alternatives. By eliminating the need for every airline to 
negotiate with every travel agent, the conferences reduce the 
marketing cost of air transportation. They can continue to 
provide this service without exclusivity or antitrust immunity. 

We believe the Board made the right decision--one that is not 
only consistent with, but essential to, the policy set by 
Congress in the Airline Deregulation Act of 1978. The 
Administration is strongly opposed to H.R. 2053 or any similar 
attempt to reverse the Board's decision. 

Sincerely, 

David A. Stockman 
Director 



THE WHITE HOUSE 

WASHINGTON 

June 30, 1983 

MEMORANDUM FOR RICHARD A. HAUSER 

FROM: 

SUBJECT: 

JOHN G. ROBERTS~ 

Message to Congress Under the 
Impoundment Control Act of 1974 

Attached is the proposed ninth special message for 1983 
under the Impoundment Control Act of 1974, 2 u.s.c. §§ 683, 
684 (copies attached) • The message advises Congress of a 
proposed rescission and four deferrals of budget authority. 
Our office normally does not review such messages, but is 
reviewing this one since it is the first one after Chadha. 

Under 2 u.s.c. § 683, the President may propose rescissions 
of budget authority, but such rescissions are ineffective 
unless Congress passes a bill agreeing to the proposal 
within 45 days. This is not a legislative veto, since the 
required Congressional action is passage of a bill through 
both Houses, which bill would then be presented to the 
President. The President has no independent authority to 
rescind budget items. The language in the message, 
referring to a proposed rescission, is thus consistent with 
Chadha. The Office of Legal Counsel ("OLC") advises that 
it concurs in this assessment. 

Deferrals are subject to a one-house legislative veto under 
2 u.s.c. § 684. OLC advises that the legislative veto 
provision, § 684(b), is severable from the deferral 
authority. The message refers to deferrals, not proposed 
deferrals, consistent with the view that the legislative 
veto provision is invalid and severable. OLC has no 
objection to the message. 

I recommend approving the message as written. It was 
obviously drafted with sensitivity to the legislative veto 
issue. 

Attachment 



THE WHITE HOUSE 

WASHINGTON 

June 30, 1983 

MEMORANDUM FOR RICHARD G. DARMAN 
ASSISTANT TO THE PRESIDENT 

FROM: 

SUBJECT: 

RICHARD A. HAUSER 
DEPUTY COUNSEL TO THE PRESIDENT 

Message to Congress Under the 
Impoundment Control Act of 1974 

Counsel's Office has reviewed the proposed message, and 
finds no objection to it from a legal perspective. The 
message is consistent with the Supreme Court's decision in 
INS v. Chadha, and has been approved by the Department of 
Justice. 

RAH:JGR:aw 6/30/83 

cc: RAHauser 
liflGRobe rt s 
Subj. 
Chron 
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SUBJECT: 

RICHARD A. HAUSER 
DEPUTY COUNSEL TO THE PRESIDENT 

Message to Congress Under the 
Impoundment Control Act of 1974 

Counsel's Office has reviewed the proposed message, and 
finds no objection to it from a legal perspective. The 
message is consistent with the Supreme Court's decision in 
INS v. Chadha, and has been approved by the Department of 
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§ 682. Definitions 
For purposes of sections 682 to ·688 of this title-­

( 1) "deferral of budget authority" includes-
(A) withholding or delaying the obligation or expenditure of 

budget authority (whether by establishing reserves or <>ther­
wise) provided for projects or activities; or 

(B) any other type of Executive action or inaction ·which ef­
fectively precludes the obligation or expenditure of budget au­
thority, including authority to obligate by oontract in advance 
of appropriations as specifically authorized by law; 

( 2) "Comptroller General" means the Comptroller General of the 
United States; 

(3) "rescission bill" means a bill or joint resolution which only 
rescinds, in whole or in part, budget authority proposed to be re­
scinded in a special message transmitted by the President under sec­
tion 683 of this title, and upon which the Congress completes action 
before the end of the first period of 4 5 calendar days of c<>ntinuous 
session of the Congress after the date on which the President's mes­
sage is received by the Congress; 

( 4) "impoundment resolution" means a resolution of the House of 
Representatives or the Senate which only expresses its disapproval of 
a proposed deferral of budget authority set forth in a special mes­
sage transmitted by the President under section 684 of this title; 
and 

( 5) continuity of a session of the Congress shall be considered as 
broken only by an adjournment of the Congress sine die, and the 
days on which either House is not in session because of an adjourn­
ment of more than 3 days to a day certain shall be excluded in the 
computation of the 45-day period referred to in paragraph ( 3) of 
tttis section and in section 683 of this title, and the 25-day periods 
referred to in sections 687 and 688(b) (1) of this title. If a special 
message is transmitted under section 683 .of this title during any 
Congress and the last session of such Congress adjourns sine die be­
fore the expiration of 45 calendar days of continuous session (or a 
special message is so transmitted after the last session of the Con­
gress adjourns sine die), the message shall be deemed to have been 
retransmitted on the first day of the succeeding Congress and the 
45-day period referred to in paragraph (3) <>f this section and in 
section 6 8 3 of this title (with respect to such message) shall com­
mence on the day after such first day. 

Pub.L. 93-344, Title X, § 1011, July 12, 1974, 88 Stat. 333. 
Codification. This 11ection wafi former· 

ly clas11ified to seetion 1401 of Title 31 
prior to the i;reneral reviRion and enact­
ment of Title 31, Money and Finance, by 
Pub.L. 97-258, § 1, Sept. 13, lll82. ll6 Stat. 
877. 

Etfeetlve Date. Section pffect!Ye July 
12, 1974, see Aeetion 005 of Puh.L. ll3-344. 
set out as an Effective Date notP under 
section 621 of this title. 

Leg-lslatlve Hlstor)·. For legislative 
hi1<tory and purpose of Puh.L. BG--a44, see 
1974 U.S.Code Cong. and Adm.News, p. 
3462. 

Library References 
Constitutional Law c:1!=>58, 77. 
United 8-tate" €=>41. 82. 
C.J.S. Constitutional Law U 130 et t<eQ .. 

1119, 170. 
C.J .R. l'nlte<l StateR H 41, 122. 

§ 683. Rescission of budget authority 

Transmittal of special· message 
(a) Whenever the President determines that all or part of any budget 

authority will not be required to carry out the full objectives or scope of 
programs for which it is provided or that such budget authority should 
be rescinded for fiscal policy or other reasons (including the termination 
of authorized projects or activities for which budget authority ·has been 
provided), or whenever all or part of budget -authority provided !or only 
one fiscal year is to be reserved· from obligation for. such Useal year. the 
·President shall transmit to both Houses of Congress a special message 
specifying-'-

( 1) the amount of budget authority which 'he proposes to be re­
scinded or which ts to be so reserved; 
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( 2) any account •. department, or establishment of the Government_ 
to which such budget authority is available for obligation, and the - -­
specific project or governmental functions involved; 

( 3) the reasons why the budget authority should be rescinded or 
ts to be so_ reserved; 

( 4) to the maximum extent practicable, the -e_st1mated fiscal, eco­
nomic, and budgetary effect of the proposed rescission or of the res-
ervation; and · • 

( 5) all . facts; circumstances, and considerations relating to or 
bes.ring upon the proposed· rescission or the reservation and the deci­
sion to effect the proposed rescission or the reservation, and to the 
maximum extent practicable, the estimated effect of the proposed re-. 
sclssion or the reservation upon the objects, purposes, and programs 
for which the budget' authority is provided. 

Requtreme•t to make available for ohllgatloa 
{b) .Any amount of budget authority proposed to be rescinded or that 

is to be reserved as set forth in such special message shall be made avail­
able for obligation· unless, within the prescribed 45-day period, the Con­
gress has completed action on a rescission bill rescinding all or . part of 
the amount proposed to be rescinded or that is to be reserved. 
Pub.L. 93-344, Title X, § 1012, July 12, 1974, 88 Stat. 333 . 

Codlfleatlon. This section was former­
ly classified to seetion 1402 of Title 31 
prior to the general revision and enact­
ment ot Title 31, Money and Finance, . by 
Pub.L. 9'7-258, l 1, Sept. 13, lllS2, 96 Stat. 
877. 

Etteettve Date. Section ~ectlve luly 
12, 1974, see section 905 of Pub.L. 93-M4, 
set out as an Ettective Date note under 
section 621 ot this title. 

Flaoal YelU' Tnuulti- Period oif .July 
1, 1978, thJ'oush September lll>, 1978, 
I>Mmed .Part ot F1-1 YelU' Beslaams 

.July 1, 1975. Fiscal yea.r transition peri· 
od r1f July 1, 1976, through Sept. 30, 1976, 
deemed p_art ot fiscal year be&inning 
July 1, 197?>, for purposes ot this section 
see section 204(1.2) Of Pub.L. 94-274, Tltle 
II, Apr. 21. 19761 00 Stat. 892, set out as a 
note under section 300e ot Title 7, Agri­
culture. 

Leglelatlve HletoJ'y. For legislative 
history and purpose of Pub.L. 93-344. see 
1974 U.S.Code Cong. and Adm.News, p. 
3462. 

§ 684. Disapproval of proposed deferrals of budget authority 

Tra-mlttal of apedal meuqe 
(a) Whenever the President, tbe Director ot the Office of Ma.nagement 

and Budget, the bead of any department or agency of the Unit~ States, 
or any officer or employee of the United States proposes to defer any 
budget authority provided for a specific purpose or project, the President 

·shall transmit to the Rouse of Representatives and the Senate a special 
message speclfytng-

( 1) the amount of the budget authority proposed to be deferred; 
( 2) any account, department, or establishment of the Government 

to which such budget authol'lty is available tor obUga.tton, and the 
specmc projects or governmental functions involved; 

( 3) the period of time during which the budget authority is pro-
posed to be deferred; ' 

( 4) the reasons for the proposed deferral, including any legal au­
thority ·invoked by him to justify the proposed deferral; 

( 5) to the maximum extent practicable, the estimated fiscal, eco­
nomic, and budgetary effect of the proposed deferral; and 

( 6) all facts, circumstances, and considerations relating to or 
bearing upon the proposed deferral and the decision to effect the 
proposed deferral, including an analysis of such facts, circumstances, 
and considerations in terms.of their application to any legal authori­
ty and specific elements of legal authority invoked by him to justify 
such proposed deferral, and to the maximum extent practicable, the 
estimated effect of the proposed deferral upon the objects, purposes, 
and programs for which the-budget authority iB provided . 

.A special message may include one .or more proposed deferrals of budget 
authority. A deferral may not be proposed for any period of time ex­
tending beyond the end of the fiscal year in which the special message 
proP_?Sing the deferral ls transmitted to the House and the Senate. 
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Requirement to make available tor ohUgatlon 
(b) Any amount of budget authority proposed to be deferred, as set 

forth in a special messa.ge transmitted under subsection. (a) of this sec­
tion, shall be made available for obligation it either House {)f Congress 
passes an impoundment resolution disapproving such proposed deferral. 

E:s:t!epflon 
(c) The provisions of this section do not apply t9 any budget authority 

proposed to be rescinded or that is to be reserved as set forth in a special 
message required to be transmitted under section 683·of this title. 
Pub.L. 93-344, Title X, § 1013, .July 12, 1974, 88 Stat. 334. 

Codification. This section was former.: 
ly classified to section 1403 of Title 31 
prior t-0 the ~neral revision and enact­
ment of Title 31, Money and Finance, by 
1:1!b.L. 97-2:>8, § l, Sept. 13, 1982, 96 Stat. 
s ... 

Effective Date. Section 1lfiective July 
12. 1974, see section 900 of Pub.L. 93--344, 
set out as an Effective Date note under 
section 621 ot this title. 

Fiscal Y-r Transition Period of July 
I, 1976, through September 30, 19711, 
Deemed Part of Flscal Year Beginning 

July 1, 19715, Fiscal year transition peri­
od of inly 1, 1976, through Sept. 30, 1976, 
deemed part ot fiscal year beginning 
July 1, l1l7li. tor purposes ot this 11ection. 
see section 204(12) of Pub.L. 94-274, Title 
II, Apr. 21, 1976, 00 Stat. 392. set out as a 
note under section 390e of Title 7, Agri­
culture. · 

-Legislative .History. For _legislative 
history and purpose of Pub.L. 93-344, see 
1974 U.S.Code Cong. ·and Adm.News, · p. 
3462. 

§ 685. TransmJssion of messages; publication 

Delivery to HoUIHl and Senate 
(a) Each special message·transmitted under section 683 or 684 ot this 

title shall be transmitted to the House of Representatives and the Senate 
on the same day, and shall be delivered to the Clerk of the House of Rep­
resentatives if the House is not in session, .and to the Secretary of the 
Senate if the Senate is not in session. Each special message so transmit­
ted shall be referred to the appropriate committee of the House of Repre­
sentatives and the Senate. Each such message shall be printed as a. docu­
ment of each House. 

Dellvell"J' to Comptroller General 
(b) A copy of each special message transmitted under section 683 or 

684 of this title shall be transmitted to the Comptroller General on the 
same day it is transmitted to the House of Representatives and the Sen­
ate. In order to assist the Congress in the exercise of its functions under 
sections 683 and 684 of .this title, the Comptroller General shall review 

·each such message and inform the House of Representatives and the Sen­
ate as promptly as practicable with respect .to--

(1) in the case of a special message transmitted under section 
6 8 3 of this title, the facts surrounding the proposed rescission or the 
reservation of budget authority (including the probable effects there­
of}; and 

( 2) in the case of a special message transmitted under section 
684 of this title, (A) the facts surrounding each proposed deferral of 
budget authority (including the probable effects thereof) and (B) 
whether or not '(or to what extent), in his judgment, such propo!Jed 
deferral is in accordance with existing statutory authority. 

Tranamiaalon ot supplementary •-sea 
(c) If any information contained in a special message transmitted un­

der section 683 or 684 of this title is subsequently revised, the President 
shall transmit to both Houses of Congress and the Comptroller General a 
supplementary message stating and explaining such revision. Any such 
supplementary message shall be delivered, referred, and printed as pro-· 
vided in subsection (a) of this section. The Comptroller General shall 
promptly notify the House of Representatives and the Senate of any 
changes in the information submitted by him under subsection (b) of this 
section which may be necessitated by such revision. 

Pitnttnc m Federal Regilltel' 
(d) Any special message transmitted under section 683 or ~84 ot this 

title, and any supplementary message transmitted under subsection (c) ot 
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Document No. ---------

WHITE HOUSE STAFFING MEMORANDUM 

June 29 
DATE:------ ACTION/CONCURRENCE/COMMENT DUE ~-J_u:;_ly_l_)_,,;.._·· ----­

TO CONGRESS RE 1983 SPECIAL MESSAGE UNDER THE SUBJECT: 
MESSAGE 

IMPOUNDMENT CONTROL ACT OF 1974 -- RESCISSION/DEFERRALS 

ACTION FYI ACTION FYI 

VICE PRESIDENT D D HARPER D D 

MEESE D D HERRINGTON D D 

BAKER D D JENKINS D D 

DEAVER D D McMANUS D D 

STOCKMAN D D MURPHY D D 

CLARK D 

~ 
ROGERS D 0 

CARMAN OP ROLLINS D D 

DUBERSTEIN., D D VERSTANDIG D D 

FELDSTEIN D D WHITTLESEY D 0 

FIELDING v D BRADY/SPEAKES D D 

FULLER D D D 0 

GERGEN D D 0 0 

REMARKS: 

Could you please give us your opinion on the language contained 
in ·the message to Congress prepared by OMB. (See the attached 
note from the Executive Clerk's Office.) 

Thank you. 

RESPONSE: 

Richard G. Oarman 



June 28, 1983 

Sara: 
( €+<-f. .3("o.S) 

A ' Bob Rothbard of CMB assures us that, despite 
last week's Supreme Court decision regarding 
the legislative veto, the President should 
still be reporting "a proposal to rescind 

Since this is the first such Presidential 
action after that decision, do you think that 
perhaps Fred Fielding's people w:Juld like to 
consider this matter?/\/ . . ipt 

" 



Received SS 
EXECUTIVE OFFICE OF THE PRESIDENT 

OFFICE OF MANAGEMENT AND BUDGET 1983 JUN 28 PM 3: Is 
WASHINGTON, D.C. 20503 

JUN 2 8 1S83 

MEMORANDUM TO THE PRESIDENT 

FROM: David A. Stockman~ 

SUBJECT: 1983 Special Message under the 
Impoundment Control Act of 1974 

/ 

The ninth special message for 1983 under the Impoundment Control 
Act of 1974 is attached for your signature. This special message 
includes a rescission of $15.0 million and four deferrals 
totaling $34.8 million. The proposed rescission and two of the 
deferrals are routine financial management actions. The 
remaining actions: 

defer $3.0 million in the Energy Activities' Building 
Conservation Program because of a redirection in research 
and development activities. This deferral also includes 
the estimated termination costs associated with the 
proposed closedown of the Energy-Related Inventions 
Program; 

defer $13.0 million in the Alternative Fuels Productions 
Program since there are a sufficient number of projects 
t~ support synthetic fuels development. This deferral is 
tG be used as an offset to the Energy Activities' FY 1984 
Fossil Energy budget request. 

Analysis of Budget Costs 

The effect on outlays of the rescission and· deferrals reported in 
this special message is as follows: 

(in millions of dollars) 
1983 1984 1985-87 

-29.7 +12.2 -0.7 

Recommendation 

I recommend that this special message be transmitted to the 
Congress. 



TO THE CONGRESS OF THE UNITED STATES: 

In accordance with the Impoundment Control Act of 1974, I 

herewith report a proposal to rescind $15,000,000 in budget 

authority previously provided by the Congress. In addition, I 

am reporting four new deferrals of budget authority totaling 

$34,795,142. 

The rescission proposal is for the Department of State's 

migration and refugee assistance account. The deferrals 

affect Energy Activities, the Department of Health and Human 

Services and the Board for International Broadcasting. 

The details of the rescission proposal and deferral are 

·contained in the attached reports. 

THE WHITE HOUSE, 


