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The United States of America and Anne M. Gorsuch, by their
undersigned attorneys, bring this civil action to obtain
declaratory relief and for their complaint against the defendants
allege as follows:

1. This Court has jurisdiction over the subject matter of
this action pursuant to 28 U.S.C. §§1331, 1345.

2. The plaintiffs are the United States of America and Anne
M. Gorsuch; in her official capacity as Administrator of the
Environmental Protection Agency ("EPA").

3. The defendant House of Representatives of the United
States ("House of Representatives™) ordinarily has the power to
summon a witness by proper subpoena to give testimony ér*produce
papers concerning matters properly under inquiry before the House
of Representatives.

4. The defendant Committee on Public Works and
Transportation of the House of Representatives ("the Committee™)
ordinarily has the power to summon & witness by proper subpoena
to give testimony or produce papers concerning matters properly
under inquiry beforefthe:COmmitteé and to vote to recommend that a
witness be held in contempt of Congress for failing to testify or
produce-subpoenae&,documents.

5. The defendant the Honorable James L. Howard is the
Chairman of the Committee. He is sued in his official capacity
only.

6. The defendant Subcommittee on Investigations and

Oversight of the Committee on Public Works and Transportation of



the House of Representatives ("the Subcommittee™) ordinarily has
the power to summon a witness by proper subpoena to give testimony
or produce papers concerning matters properly under ingquiry before
the Committee and to vote to recommend that a witness be held in
contempt of Congress for failing to testify or produce subpoenaed
documents. )

7. The defendant the Honorable Elliott J. Levitas i;'the
Chairman of the Subcommittee. He is sued in his official capacity
only.

8. The defendant the Honorable Thomas P. O'Neill, as the
Speaker of the House of Representatives, has the power to certify
to the United States Attorney a statement of facts of an alleged
failure by a witness to testify or produce subpcenaed documents to
Congress and to request criminal prosecution of the witness under
2 U.8.C. § 194 for contempt of Congress. He is sued in his
official capacity only.

9. The defendant Edmund L. Henshaw, Jr., i1s the Clerk of the
House of’Representatives- He is sued in his official capacity
only.

10. The defendant Jack'Russ‘is~the Sefgeant at Arms of the
House of Representatives. He is sued in his official capacity
only.

11. The defendant, James T. Molloy, the Doorkeeper of the
House of Representatives, has the duty to deliver the
certification of the Speaker of the House of Representatives
requesting criminal prosecution under 2 U.S$.C. §194 to the United

States Attorney. He is sued in his official capacity only.



12. Venue properly resides in this judicial district pursuant
to 28 U.S.C. & 1391(b).

13. This is a c¢ivil action seeking declaratory relief
pursuant to 28 U.S.C. §2201 with respect to defendants' efforts,
discussed below, to compel producticon of certain documents.

14. The Comprehensive Envirconmental Response, Compensation,
and Liability Act of 1980 ("CERCLA™), 42 U.S.C? §9601 et seg..
authorizes the President to take action at sites that contain
hazardous wasﬁe, This Act authorizes action to remove or arrange
for the removal of hazardous substances, pollutants, or
contaminants released into the environment to protect the public
health or welfare. 42 U.S5.C. § 9604.

15. Punds for the administrative activities under CERCLA are
provided in part thrqugh a tax on chemical;an& crude oil
producers.

16. Pursuant to Executive Order 12316, August 14, 1981, 46
Fed. Reg. 42237, the Presgident’s responsibility for carrying out
the provisions of CERCLA have been delegated, in part, to the
Administrator of EPA. '

17. Un&er"CERCLAr‘EPA»identifies hazardous waste sites to
determine,AamonQ'other’things; potentially responsible parties.
EPA alsc has the authority to seek criminal and civil penalties
against those parties at such sites.

18. EPA has generated an interim priority list that targets
approximately 160 hazardous waste sites throughout the country for

investigation.



19. If EPA deems that legal action is necessary, it refers
the matter to the Department of Justice.

20. On March 10, 1982, the Subcommittee opened hearings on
certain environmental matters, which included the implementation
of CERCLA.

21. On September 15, 1982, Chairman Levitas, on behalf of the
Subcommittee, wrote a letter to Administrator Gorsuch (Attachment
1 hereto), which letter stated in pertinent part:

+ « « this letter, in conformance with
the provisions of section 104(e)(2)(D) of
[CERCLAI, is to request that all
information being reported to or
otherwise being obtained by [EPA] or any
others acquiring such information on
behalf of [EPA], be made available to the
subcommi ttee.

22. In order to respond to the Subcommittee's concerns, EPA
has offered either to produce or make available for copying by the
Subcommittee approximately 787,000 pages of documents, which would
cost approximately $223,000 and would require an expenditﬁre of
more than 15,000 personnel hours. The Subcommittee has declined
to review most of those documents.

23. EPA withheld from the Subcommittee certain documents
generated bY'government;attorneys and other enforcement personnel
in the development of potential litigation against private
parties. Those documents, which are—part'of open law enforcement
files, are sensitive memoranda and notes reflecting enforcement

strategy, legal analyses, lists of potential witnesses, settlement

considerations and similar materials.



24. On November 16, 1982, the Subcommittee issued, and on
November 22, 1982, the Subcommittee served on Administrator
Gorsuch a subpoena (fthe<Subpoena") calling for her to appear
before the Subcommittee on December 2, 1982 and to produce at that
time the following described documents:

all books, records, correspondence,
memorandums, papers, notes and
documents drawn or received by the
Administrator and/or her
representatives since December 11,
1980, including duplicates and

. excepting shipping papers and other
commercial or business documents,
contractor and/or other technical
documents, for those sites listed as

national priorities pursuant to
Section 105(8) (B) of [CERCLA].

(Attachment 2 hereto, emphasis supplied).

25. After careful review, EPA, the Attorney General, as well
as the President found that documents such as those referred to in
paragraph 22 of this Complaint, that is, memoranda or notes by EPA
attorneyé:an&'investigators-reflecting enforcement strategy, legal
anaiyses, lists of potential witnesses, settlément considerations
and similar materials, might, if disclosed, adversely affect
pending enforcement action, overall enforcement policy, or the
rights of individuals.

26. On chémber'BO, 1982, the President concluded that
dissemination of'suc& documents would impair his solemn
responsibility to enforce the law and, pursuant to the authority
vested in him by the Constitution and laws of the United States,

instructed Administrator Gorsuch that such documents should not be



made available to Congress or the public except in extraordinary
circumstances.

27. Upon receiving this instruction:EPA reviewed the
documents previously withheld from the Subcommittee, which then
totalled seventy-four. On December 14, 1982, ten of those
documents were produced, based upon a determination that
dissemination of them would not adversely affect pending
enforcement actions, overall enforcement policy or the rights of
individuals. EPA continued to withhold the remaining sixty-four.

-28. As of December 2, 1982, the return date of the Subpoena,
EPA had not listed any sites as national priorities pursuant to
Section 105(8)(B) of CERCLA. Accordingly, no documents of the
type described in the Subpoena were in existence at any ralevant
time.

29. On December 2, 1982, Administrator Garsuch appeared
before the Subcommittee and advised it that no documents of the
type described in tﬁe SuSpoena were in existence. That appearance
and advice constitute full compliance with éherrequirements:of the
Subpoena. Administrator Gorsuch also advised the Committee that
the documents referred to in paragraph 26 of this Complaint were
being withheld from the Subcommitee pursuant to the President's
instruction. She tendered to the Subcommittee approximately five
file boxes of documents which were responsive to the Subcommittee's
apparent concerns, as best as-EPA«could perceive them, but the
Subcommittee refused to accept delivery of those documents.

30. At the conclusion of the hearing on December 2, 1982, the

Subcommittee passed a resolution finding Administrator Gorsuch in



contempt for failure to comply with the Subpoena and reporting the
matter to the Committee. (Attachment 4 hereto).

31. On December 10, 1982, the Committee reported an alleged
refusal of Administrator Gorsuch to comply with the Subpoena to
the full House of Representatives together with a recommendation
that she be cited for contempt of Congress. (Attachment 5
hereteo). -

32. On December 16, 1982, the House of Representatives passed
a resolution directing the Speaker to certify to the United States
Attorney for the District of Columbia the report of the Committee
on the alleged contumacious conduct of Administrator Gorsuch in
failing and refusing to furnish documents in compliance with the
Subpoena. H. Res. 632 (Attachment 6 hereto). -

33. Section 194 of Title 2 provides:

Whenever a witness summoned as
mentioned in section 192 fails to appear to
testify or fails to produce any books, papers,
records, or documents, as required, or whenever
any witness so summoned refuses to answer any
question pertinent to the subject under inquiry
before either House, or any joint committee
established by a joint or concurrent resolution
of the two Houses of Congress, or any committee
or subcommittee of either House of Congress,
and the fact of such failure or failures is
reported to either House while Congress is in
session, or when Congress is not in session, a
statement of fact constituting such failure is
reported to and filed with the President of the
Senate or the Speaker of the House, it shall be
the duty of the said President of the Senate or
the Speaker of the House, as the case may be,
to certify, and he shall so certify, the
statement of facts aforesaid under the seal of
the Senate or House, as the case may be, to the
appropriate United States attorney, whose duty
it shall be to bring the matter before the
grand jury for its action.



34. On December 17, 1982, Speaker 0'Neill and Clerk of the
House Henshaw certified to the United States Attorney for the
District of Columbia an alleged failure and refusal of
Administrator Gorsuch to produce subpcenaed documents to the
 Subcommittee. (Attachment 7 hereto).

35. The Sergeant at Arms delivered said certification to
the United States Attorney for the District of Columbia on
December 17,’1982. ‘ .

36. The Subpcena exceeds the 5urisdiction of the Subcommittee.

37. If the Subpoena were dé;med to include a request for the
production of any documents other than those concerning sites
listed as national priorities pursuant to Section 105(8)(B) of
CERCLA, the Subpoena is unlawful because it fails to describe the
requested documents with adequate specificity.

38. The Executive Branch has both the constitutional and a
commdn laW'privilege to ensure the confidentiality of its law~‘
enforcement files and its deliberative processes. Preoducing to
the Subcommittee the documents referred to in paragraph 27 would
contravene those privileges., Accordingly, even if the Subpoena
were deemed;ta require Administrator Gorsuch to produce those
documents, her refusal to do so was lawful in all respects.

39. The plaintiffs have offered to attempt to compromise this
dispute, but the defendanté‘continue to demandﬂﬁhat all of the
documents referred to in paragraph 27 of this Complaint be
produced.

40. The defendants have not and cannot show any compelling
need for those documents sufficient to overcome the plaintiffs'

need to prevent their disclosure.



41. The acts of defendants complained of herein have injured
plaintiffs by impairing their ability to meet their obligation to
execute the laws of the United States faithfully, by impeding them
in the lawful exercise of the powers conferred upon the Executive
Branch by the Constitution and laws of the United States, by
creating inconsistent obligations, and by damaging their
reputation for obedience to the ruie of law.

42. Plaintiffs have no adequate remedy at law.

EY

WHEREFORE, plaintiffs pray that this Court:

A. Enter a judgment declaring that.Administrator Gorsuch has
fully complied with all requirements of the Subpoena; or, in the
alternative,

B. Enter a judgment declaring that, insofar as Administrator
Gorsuch did not comply with the Subpoena, her non-compliance was
lawful; and |

cC. Grant,piaintiffs such other, further and different relief

as the Court may deem just and equitable.

./ PAUL McGRATH
Aséizgant Attorney General

STANLEY S. HARRIS
United States Attorney

fLuhad ¥ willed

RICHARD K. WILLARD
Deputy Assistant Attorney General

-~ 10 -
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LEWIS K. WISE

Its

ANDR M. WOLFE

7722&4;:/,// /4§é;?/

BETSY J. Gpﬁy 7

Attorneys, Department of Justice
Civil Division - Room 3531

10th & Pennsylvania Avenue, N.W.
Washington, D. C. 20530

Tel: (202) 633-4020

Attorneys for Plaintiffs United
States of America and Anne M.
Gorsuch

- 11 -
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'TU.S. Environmental Protection Agency

Honcrable Anne M. Gorsueh
Adminigtrator

401 ¥ Street, 5.%.
Washington, D.C. 20460

Dear Mreg. Gorsachi

In March of this year, the Subcommitiee on Investigations
and Qversight of the Commistee on Public Werks and Transportation
initizted a series of hearings to examine the regulation of
hazardous and toxic substance releases into the environment and
their effects on ground and surface water guality. As part of
this review, the Subcommities is examining the efforts being made

by federal, state and local governments, and others, te carry out

the provizions of the “Superfund™ law, the Compreshensive
Envirngmen'gxl Response, Compensation, and Liability Act of 1384,
F.De $6~510. » ' .

he gtfa'ctiw conduct of thig investigation will
necessarily require the review of the: progress being made tS

© @leanup specific abandoned waste sites. Accordingly, this

latter, in conformance with the provisgions of Section :
104 (e} (2) (D} of P.l. 96-510, is to request that all iaformatiom
being reported to or otherwise being obtained by the TU.S.
Environmental Protecticon Agency or any others acquiring such
information on behalf of the agency; be made availabls to the
Subcommittse.. .

In that the Subcommittee’s ingquiry i{s of an ongeing .
nature, and can be expected to i{nvolve all activities undervay in
your Agency's ten regions, I receommend that you have the
appropriate perscn on your staff contact Bob Prolman (225-3274)
of the Subcommittee staff to work ocut the arrangements necessaly
to facilitate this request. .

P

Exhibit 1




¢ . - :
iénozable Anne M, Gorsuch
Page Two ’
September 15, 1982 (
T lock forward to your fult cocperation and assistance inm .
this matter. .
With best wisbes, T am,
. Subcommitise on .
Investigations and Qveczsight .
EEL/tdm T T T T
€St - MI. Robert Perry
- . -




' ORIGINAL. -
s BY AUTHORITY OF THE HOUSE OF REPRESENTATIVES OF THE CONGRESS CF THE =
UNITED STATES OF AMERICA:

7, _Robert S. Prolman and/or Sante J. Esposito

You are bereby commanded to summon . ANNE M. GORSUCH, Administrator,
United States Environmental Protection Agency,

401 ¥ Street, S. W., Washington, D. C. 20460 :

Subcommittee on Investigations and Oversight‘
- i to be and appear before the of the Public Works and Transportation :
= Committes of the House of Representatives of the United States, of which the Hoo.

E11iott H. Levitae 35 chairman, _and to produce 2711

baoks, records, correspondence, memorandums, paper':; notes and documents drawn
or received by the Administrator and/or her representatives since December 11, 1580,
tneTuding dupl icates and excepting shipping papers and other commercial OF business
documents, contractor and/or other technical documents, for those sites listed as
national priorities pursuant to Section 105(8)(B) of P.L. 96-510, the
*Comprehensive Envi ntal Response, Compensation, and Liability Act of 1980,"
in- their chamber in the city of Washingten, o December 2, 1982
at the hour of . _10:00 a.m, ,
then and there to testify- touching matters of inquiry committed to. said Committae: and heds she 15
not to depart without leave of said Committee.,
Hereln fail not: and make return: of this smmons..
Witness my hand and the seal of the Housa of Rapresentatives.
of the United States, at the city of Washington, this
16th: day of _ November- 19.82

Attest:

EDMUND L. HENSHAW, JR

-y

. —~—
v e e wm——— - udm———
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THE WHITE HOUSE
WASHINGTON

November 30, 1982

MEMORANDUM FOR THE ADMINISTRATOR
ENVIRONMENTAL PROTECTION AGENCY

SUBJECT: Congressional Subpoenas for Exscutive
Branch Documents. .

I have been advised that the Subcommittee on Oversight
angd Investigations of the Energy and Commerce Committee of
the House of Representatives has issued a subpoena requiring .
you, as Administrator of the Envirommental Protection Agency
("EPA"), to produces documents from open law enfortement
files assembled as part of the enforcement of the Compre-
hensive Envirormental Response, Compensation, and Liability
Act of 1980 (“CERCLA") against three apecific sites which
have been utilized in the past for the dumping of hazardous
vastes located in Michigan, California and Oklahoma. I
further understand that you have also received a subpoena
from the: Subcommittee on Investigations and Overaight of
the Public Works and Transportation Committee of the House
of Representatives apparently intended to secure similar
files regarding an additional approximately 160 bazardous
wasts sites.

It is my- understanding that in response to rsquests
by the Energy and Commerce Subcommittese during its investi~
gation of the EPA's enforcement program under CERCLA, the
EPA has either produced or made available for copying by
the Subecommittee approximataly 40,000 documents, I am
informed that in response to the Public Works and Transpor-
tation Subcommittes, the EPA estimates that it has: produced,-
will produces, or will make available for inspection and

- copying by the: Subcommittse approximataly 787,000 documents

at = cost of approximately $223,000 and an expenditure of
more than 15,000 personnel hours. I further understand
that & controversy has arisen betweer the EPA and each of
these Subcommittees over the EPA's unwillingness to permit
copying of & number of documents generatsd by attorneys

and other enforcement personnel within the EPA in the
development of potential civil or cziminal enforcement
actions against private parties. These documents, from:
cpen law enforcement files, are internal deliberative
materials containing enforcement strategy and statements

of the: Government's position on various legal issues which
may be raised in enforcement actions relative to the variocus
hazardous waste sitas by the EPA or the Department of Justice
undear CERCLA.

B




am - -

- The Attorney General, at my direction, has sent the . “
~ attached letter to Chairman Dingell of the Energy and Commerce: "
.Subcommittee setting forth the historic position of the Execu—
tive Branch, with which I concur, that sensitive documents
found in open law enforcement f£iles should not be made avail-
able to Congress or the public except in extraordinary circum—
stances. Because dissemination of such documents outside the
Executive Branch would impair my solemn responsibility to en-
. force the law, I instruct you and your agency not to furnish
«  copies of this category of documents to the Subcommittees in
‘response to their subpoenas. I request that you insure that
the Chairman of each Subcommittee is advised of my decision.

I also request that you remain willing to meet with each
Subcommittee to provide such information as you can, consistent
with these instructions and without creating a precedent that
would vialate the Constitutional doctrine of separation of powers.

e (Q e (B
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Gffire of the Attomep General
Washington, B. €. 20530~ ~

Honorable John D, Dingell

Chairman, Subccmmittee on Oversight
and Investigations

Committee on Energy and Commerce

House of Representatives

washington, D.C.. 20515

Dear Mr.. Chairmanz:

This letter responds to your letter to me of November 8,
1982, in which you., on behalf of the Subcommittse on Qver—
sight and Investigations of the Committee on Energy and
Commerce of the House of Representatives, continue to seek
eo- compel the production to your Subccmmittee of copies
of sensitive- cpen law enforcement investigative files:
{referred to herein for convenience simply as "law enforce—
ment files") of the Environmental Protection Agency (“EPA®).
Demands for other EPA files, including similar law enforce-
ment files, have also been made Dy the Subcommittee on
Investigations and Oversight af the Public Works and
Transportation Committse of the fouse of Repressntatives,

Since the issues raised by these demands and others
like them are important ones to two separate and independent
Branches of our Nation's: Govermment, I shall reiterate at
some length in this letter the longstanding position of
the Executive Branch with respect to such matters. I do
so: with the knowledge  and concurrence of the President.

As: the President anncuncad in a memorandum to the
Heads of all Executive: Departments and Agencies on November 4,
1982, "lt]he policy of this Administratiom is to comply
with Congressional requests for informaticon to the fullest
extent consistent with the constituticnal and statutory
obligations of the Executive Branch,. . . . [Elxecutive
privilege will be asserted only in the most compelling
circumstances. and only after careful review demonstrates
that assertion of the privilege is necessary.™ Nevertheless,

L earad
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it has bean the policy of the: B:ecuti‘vef Branch throughout

this Ration's hisztory generally to decline to provide
committees of Congress with access to or copies of law
enforcement files except in the most extraordinary cire
cumstances. Attorney General Robert Jackson, subsequently

.2 Justice of -the Supreme Court, restated this position to

Congress over forty years ago:

"It is the position of [the] Department
[of Justice], restated now with the approval
of and at the direction of the President, that
all investigative reports are confidential
documents: of the executive department of the
Govermment, to aid in the duty laid upon the
President by the Constitution to 'take care
that the laws be faithfully executed,* and
that congressional or public access to them
would not be in the public interest,

* "Disclosure of the reports could not do
otherwise than sericusly prejudice law /
-enforcement. Counsel for a defendant or -
prespective defandant, could have nc greater
help than to know how much or how little
information the Government has, and what .
witnesses or scurces of information it can
rely upon. This is sxactly what thess
reports: are intended to contain.”™

‘This: policy does. not extend to all matsrial contained
in investigative f£iles, Depending upon the nature af
the specific files and the type of investigazion involved,
much: 9f the information contained in such £iles may and
is routinely shared with Congress in response to a proper
reguest. Indeed, in response to your Subcommitise's
request, considerable quantities of documents and faczual
data have: been provided to you., The: EPA estimatss that
approximately 40,000 documents have been made available:
for your Subcommittee and its staff to examine relative
to the three hazardous waste sites in which you have
expressed an interest.  The only documents which have
bean withheld are those which are sensitive memoranda or
notes by EPA attorneys and investigators reflecting
enforcement strategy, legal analysis, lists of potential
witnesses, settlement consideraticns and similar materials
the disclosure of which might adversely affect a pending
enforcement action, overall enforcement policy, or the
rights of individuals,
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I continue to believe, as have my predecessors, that
unrvestricted dissemination of law enforcement files would
prejudice the cause of sffective law snforcement and,
because the reascns for the policy of confidentiality are
as sound and fundamental to the administration of justice
teday as they were forty years ago, I see no reason to
depart from the consistent.position of previous presidents
and attorneys gensral. AsS articulated by former Deputy
Assistant Attorney General Thomas E. Kauper over a decade
agos .

“the Executive cannot effectively investi-

gate if Congress: is, in a sense, 3 partner .
in the investigation, If a congressional
committee is fully apprisad of all details

of an investigation as the investigation
proceeds, there is a substantial dangsr

that congressiocnal pressures will influencwe

the: course of the investigation.”™

Other objecticons to the disclosure of law enforcament
files include the potential damage to proper law enforce=
rent which would be caused by the revelation of sensitive
techniques, methods or strategy, concern cover the safety
of confidential informants and the chilling effect on
sources: of information if the contents of files are
widely disseminatesd, sensitivity to the rights of innocent
individuals who may be identified in law enforcement
files but who may not be guilty of any violation of law,
and well=founded fears that the perception of the integrity,
impartiality and fairness of the law enforcement process:
as a whole will be damaged if sensitive material is
distributed beyond thoss persons necessarily invelved in
the investigation and prosscution process. Our policy is
premised in part on: the fact that the Conatitution vesis
in the President and his subordinates the responsibility
to- "take Care that the: Laws be faithfully executed”. The
courts: have: repeatedly held that "the: Executive Branch
has exclusive authority and absclute: discretion to decide
whether to prosecute a Case . . . »" United States v, Nixon,
418 U.S. 683, 693 (1974). )

The policy which I reiterate hers was f£irst expressed
by President Washingtom and has been rsaffirmed by or on
behalf of most of our Presidents, including Presidents .. _
Jeffersom, Jackson, Lincoln, Theodore Roosevelt, Franklin:
Roosevelt, and Eisenhower. 1 am aware of no Fresident
who has departed from this policy regarding the general
confidentiality of law anforcement files.

- 3.




I alsc agree with Attorney General Jackson's viesw
that promises of confidentiality by & congressional
committes or subcommittee do not remove the basis for . .
the policy of nondisclosure of law enforcement files. - *
As: Attorney General Jackson observed in writing to Congresse
y man: Carl Vinson, then Chairman of the House Committee On
Naval Affairs, in 1941z :

®I am not unmindful of your conditional
suggestisn that your counsel will kesp this -
information 'invioclate until such time as
the committee determines its disposition,”
T have no doubt that this pledge would be
kept and that you would weigh every conside
eration before making any matter public.
Unfortunately, however, a policy cannot be:
made anew because of personal confidence of
X the Attorney General in the integrity and
good faith gf a particular committee chaire
man,.  We cannot be: put in the position of
disgcriminating becween committees or of
attempting to judge between them, and their
ingividual members, each of whom has access
to information once placed in the hands of
( the committees.”™ ’

Deputy Assistant Attorney General Xauper articulated
additional considerations in explaining why congressional
assurancas. of confidentiality could not overcome concern
over the integrity of law eaforcement filas:

=Istuch assurances have not lsd to a
relaxation of the general principle:

that open investigative files will not

be supplied to Congress; for several
reasong., First, to the extant the prin-
ciple rests on the prevention of direct
congressional influence upon i{nvastigations
in progress, dissemination to the Congreass,
nat by it, is the eritical Tactor. Second,
there is the  always present concern, often
factually justified, with 'leaks.® Third,
members: of Congress may comment or publicly
draw conclusions from such documents, withe
out in fact disclosing their contents.®

-4
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It has never been the position of the Executive ’ ™
Branch that providing copies of law enforcement f£iles to
congressional committees necessarily will result in the
documents' being made public. We are confident that your
Subcommittee and cthar congressional committess would = .
guard such documents carefully. Nor do I mean to imply -
that any particular committee would necessarily “leak®™
doguments. improperly although, as you know, that phenomenon
has occasionally occurred. Concern over potential public
distribution of the documents is only a part of the basis
for the Executive's pesition. At botteom, the President has.
& responsibility vested in him by the Constitution to
protect the confidentiality of certain documents which
he cannot delegate to the: Legislative Branch.

wWith regard to the assurance of confidential treat=

ment contained in your November 8, 1982 letter, I am
sensitive to Rule XI, cl. 2, & 706c of the Rules of the
House of Representatives, which provides that *[x]ll
committese hearings, rvecords, data, charts, and files . . .
shall be the property of the- House and all Members of the
House shall have access thereto . « . -° 1R order to
avoid tne requirements of this rule regarding access to
documents: by all Members of the House, your November 8

) lecter cffers to receive these documents. in “"executive:

{ sessicn™ pursuant, to Rule XI, cl. 2, § 712. It is

v apparently on the basis of § 712 that your November 8
letter statas that providing these materials to your
Subcommittes is not equivalent to making the documents
*public.™ Bue, 28 is evident from your accurate rendition:
of § 712, the only protection given such materials by :
that section and your understanding of it is that they
shall not be made public, in your own words, "without
the consent of the: Subcommittee.™

Notwithstanding the sincerity of your view that § 712
provides adequate protection to the Executive Branch. I
am unable to accept and therefore must reject the concept
that an assurance that décuments would not be: made public
*without the consent of the Subcommittee™ iz sufficient
ts provide the Executive the protection: to which he is
constitutionally entitled. While & congressicnal committee
may disagree with the President's judgment as ragards the
need to protect the confidentiality of any particular
documents, neither a congressicnal committee nor the

e . aew R
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- House (or Senate, as the case may be) has the right
under the Constitution to receive such disputed docunments
from the Executive and rit in final judgment as to .
whather it is in the public interest for such documents
to be made public. 1/ To the extent that a congressional
committee believes that a presidential determination

not to disseminate documents may be improper, the House
of Congress involved or some appropriate unit thereof
may saek judicial review (see Senate Select Committee

v. Nixon, 498 F.2d 725 (D.C GiF. 1974)), bGt it i3 not
entitied to be put in & position unilaterally to make
such a: determination, 7The President's privilege is
effectively and legally rendered a nullity once the
decision as to whether "public®™ release would dbe in the
public interest passes from his hands to a subcommittee
of Congress. It is not up to 2 congressional subcommittee
but: to the courts ultimately *'to say what the law i3'
with respect to the claim of privilsge presented in

{any particular] case.™ United States v. Nixon, 418

U.S. at 705, gueting Mardury w. Madisen, 1 Cranch 137,
177 (18Q3).

"1/ Your November 8 letter points cut that in my opiniom
of October 13, 1381 to the President, a passage from
the Court's -cpinion in United States v, Nixon, 418 U.S.
683 (1974), was guoted in which the word "public® as it
appeacs: in the Court's opinion was inadvertently cmitted.
That {5 correct, but the significance you have attributed
to it is not. The cmission of the word “public™ was &
technical error made- in the transcription of the final
typewritten version of the opinion., This error will be
corrected by inclusion of the word "public™ in the
official printed version of that opinion. However, the
cmission of that word was not material to the fundamental
peints contained inm the cpinion, ' The reasoning contained
therein remains the: same. AS the discussion in the:
text of this letter makes clear, I am unable to accept
your argument that the provision of documents to Congress
is not, for purposes of the President's Executive Privilege,
functionally and legally equivalent to making the documents:
publie, becauss the power to make: the documents public
shifts from the Executive to a unit of Congress. Thus,. .
for these purposes the result under United States v,

Nixon would be identical evenm if the Court had itself - - -=7 *
not used the ward ®public™ im the relevant passage. -
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* T am unaware of a singles judicial suthority estab~
lishing the proposition which you have expounded that the
povwer properly lies only with Congress to determine whether
law enforcement files might be distributed publicly, and T
am compelled to reject it categorically. The crucial peint
is not that your Subcocmmittee, or any other subcommittee,
might wisely decide not to make public sensitive information
contained in law enforcement files. Rather, it is that
the President has the constitutional responsibility to take
tare that the laws are faithfully executed; if the Presi- ’
dent beliaves that certain types of information in law
enforcemsnt f£iles are sufficiently sensitive that thay
should be kept confidential, it iz the President's constitu=
-tionally required obligation to make that determination. 2/

These principles will not be employed to shield docu~
ments which contain evidence of criminal or unethical
conduct by agency officials from proper review, However,
no claims have: been advanced that this. is the case with
the files at issue here. AS you know, your staff has examined
many of the documents which lie at the heart of this dispute
to confirm that they have been properly characterized.

These arrangements were made in the hope that that process
would aid in resalving this dispute. Furthermore, I under-
stand that you have not accepted Assistant Attorney Genaral
McConnell's offer to have .the documents at issue made
available to the Memders of your Subcommittee at' the offices
of your Subcommittee for an inspection under conditions
which would not have required the production of copies and
witichi, in this one instance, would not have irreparably
injured our concerns cver the integrity of the law enforce-—
ment process, Your apparent rejection of that offar would
appear to leave no room: for further compromise of our
differences on this matter.

2/ It was these principles that were embodied in Assistant
Attorney Genersl McConnell‘'s letters: of October 18 and 25,
1982 to you. Under these principles, your criticism of
Mr. McConnell's statements made in those: letters must

be rejected. Mr. McConnell's statements represent an
institutional viewpoint that does not, and cannct, ¢epsnd
upon the personalities involved. I regret that you chose
to take his observations persconally. ] .
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In closing, I emphaszize that we have carsfully re-
examined the consistent position of the Executive Branch on
this subjsct and we must rsaffirm our commitment to it.

We believe that this policy is necessary to the President's

" responsible fulfillment of his constitutional obligations
and is not in any way an intrusion on the constitutiocnal
duties of Congress. I hope you will appreciatas the
historical perspective from which these views are now
communicated to you and that this assertion of a fundamental -
right by the Executive will not, as it should not, impair
the ongoing and constructive relationship that cur two
respective Branches must enjoy in order for each of us to
fulfill our diffsrent but oqually importan: responsibilities:
under our Constituticn.

sinect.ily s

William French Smith
. Attorney General
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H. Res. 632

In the House of Representatives; U. S,

- Dmnb’erlb‘.'m
‘Rescloed, That the Spesker of the House of Bepresenta-
tmxeemfyt.berepmdthecommemmwmnd

Transportation as to the contumacious conduct of Anne M. Gcr-&
such, a3 Administratar, Umwd SumEmonmmtﬂEmtecmn

k1

Agency mh&ngmdmﬁmgmﬁmhwmdommm
ebmplxmcemthz&mbpm,duoezucm:nﬁzdﬂyeomm&
ss: Administrator, United Sms: Environmental Protection
Agencym&uarﬁm&bythe’mbcmm,wgmhermﬂ
ﬁ;hm.m,mmﬂw.muddmmmot
Representatives, to the United States attorney for the District of
wmmmemmmeuemch.umw
United States Environmental P;-nt.ectmn;A.gency may be pro-
ceedsd against in the manner and form provided by lsw.

Exhibit &
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E 8. Rouse of Reresenixiioes: ' N
Pashnptex B Gy - .
December 17, 1982

The Bonorable smleg' S, Barzis
United States Attorney
District of Columbia

The undersigned, The Speaker of the House of Representatives

-of the United States, pursuant to House Resalution 632, Ninety-

uv’enth, Congress, hereby certifies to ycu the failure and re—
:.!.usal,. of Anne M. Gorsuch, as Administrator, United States:

$
Environmental Protection Agency, to& furnish certain docunents:

in compliance with & subpena duces ;‘tem'bcfc:& & duly consti=

tuted subcommities of the Comniitae on Public Works and Trans—

portaticn .r the House of Representatives, as is fully shown i
by the certified copy of the EHouse Nleport 97-368 of said com—

mittae which is hereto attached.

#

m.ti:u& my: hand and seal of the: House of Representatives
of the United States, at the: City of Washingtom, District of
Columb‘ia, thisseventesnth dayof December, 13282, -

Exhibit 7
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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA
UNITED STATES OF AMERICA, et‘al.,

Plaintiffs,
Civil Action No.

Ve

THE HOUSE OF REPRESENTATIVES OF
THE UNITED STATES, et al.,

8§2-3583

Defendants.

Vit Nl Nl N Nt Wil N it Wi Nt

POINTS AND AUTHORITIES IN SUPPORT OF
PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT
AND IN OPPOSITION TO DEFENDANTS' MOTION TO DISMISS

INTROQDUCTION

This suit for declaratory relief raises:one‘legal issue: May
Congress compel an Exécutive Branch official to produce sensitive
materials from openVlaW‘énforéement,files,even though the dis-
closure of those documents would, in.the~opinion of the President
and the;Attorney'General, impair the President's ability to take
care that the laws will be faithfully executed. Although the
Executive~B£anch.has historically withheld information of this
sort from Congress under a claim of privilege, this is the first
time in history that the Legislative Branch has cited an official
of the Executive Branch for contempt of Congress for doing so.

By this suit, we seek from the Judicial Branch a resolution
of the unprecedented constitutional impasse which now exists
between the other twoc coordinate branches of the federal
government. Only judicial intervention can prevent a stalemate

between the other two branches that could result in a partial



paralysis of governmental operatiohs, Historically, judicial
resolution of controversies between Congress and the Executive has
been rare, because confrontations such as the present one have
been rare. Yet judicial intervention is now urgently needed,
because it is the only way left to resclve in én acceptable
fashion the critically important issues that give rise to this
unique suit. ’

We ask this Court to declare that the Executive acted
lawfully in withholding under a claim of privilege, certain

documents sought by Congress.

STATEMENT OF THE CASE

On December 16, 1982 -— for the first time in history --
a House of Congress held the head of an Executive'agency or
department in contempt. That evening, the House of Representa-
tives voted a contempt citation against Anne M. Gofsuch,
Administrator cf EPA, forfher‘refusa; to furnish a limited number
of sensitive law enforcement documents demanded by a subcommittee
subpoena.. Mrs.-Gorsuch’S‘refﬁsal to produce these documents was
bagsed on a determination -— shared by the President and the
Attorney General -— that their production would impair performance
of the President's constitutional duty to "take care that the laws
be faithfully executed.™ The House's contempt vote occurred even
though its subcommittee had no basis for concluding it had a
particular need for the documents in question, since it had not
yet reviewed the vast number of other documents EPA was producing

for it. By certifying the contempt citation to the United States



*
Attorney for this District pursuant to 2 U.S.C. §§192, 194—/

the House of Representatives has demanded that the Executive
Branch subject Mrs. Gorsuch to criminal prosecution for with-
holding the documents. The Chairman of the Subcommittee has gone
so far as to threaten the United States Attorney and even the
Attorney General with impeachment unless such a criminal action is
commenced. 128 Cong. Rec. H10046 (daily ed. Dec. 16, 1982); 129
Cong. Rec. H30 (daily ed. Jan. 3, 1983).

The events leading to this extraordinary situation are not in
dispute. They stem from an investigation by the Subcommittee on
Oversight and Investigations of the Committee on Public Works and
Transportation [the "Levitas Subcommittee™] of EPA's efforts to
enforce federal laws governing hazardous waste contamination of
water resources. H.R. Rep. No. 968, 97th Cong.,'za Sess. 7
(1982). The investigation included the manner in which EPA was

implementing the Comprehensive Environmental Response Compensation

*/ Section 194 of Title 2 provides in relevant part:

Whenever a witness summoned as
mentioned in section 192 fails to appear
to testify or fails to produce any books,
papers, records, or documents, as
required,. . . [byl] any committee or
subcommittee of either House of Congress,
and the fact of such failure or failures
is reported to either House while Con-
gress is in session,. . . it shall be
the duty of the . . . Speaker of the
House, to certify, and he shall so
certify, the statement of facts aforesaid
under the seal of the . . . House . . .
to the appropriate United States
attorney, whose duty it shall be to bring
the matter before the grand jury for its
action.



and Liability Act of 1980, 42 U.S.C. § 960l et seg., commonly
known as "the Superfund Act.”

A. Executive Responsibilities For
Enforcing The Superfund Act.

The Superfund Act was designed to provide the federal
government with the tools to abate the risks posed by hundreds of
inactive and abandoned hazardous waste sites across the country.
The Act provides two basiC‘mechanisms by which the federal
government may effect the cleanup of such sites, One mechanism
allows the government to expend money from the $1.6 billion
"Suﬁerfund,”‘which is derived from congressional appropriations
and taxes on crude oil, petroleum products and certain chemical
products. See 42 U.S.C. §9631. Once spent, the money may be
recovered from parties made liable for the cleanup costs pursuant
to Section 107 of the Act. See 42 U.S.C. §9607. The second
mechanism authorizes the President to require the Attorney General
to institute~jﬁdicial‘proceedings to "secure such relief as may beA
necessary to abate™ an imminent and substantial danger to the
public health or welfare or the environment. See 42 U.S.C. §9606.

See generally United States v. Charles Price, 688 F.2d 204 (3rd

Cir. 1982); United States v. Reilly Tar & Chemical Corporation,

546 F. Supp. 1100 (D. Minn. 1982). Declaration of Robert M. Perry
("Perry Dec."), submitted herewith, para. 4.

On August 14, 1981, President Reagan issued Executive Order
12316, "Responses to Environmental Damage."™ By that order, the
President delegated part of his authority to carry out the
provisions of the Superfund Act to the Administrator of EPA.

Pursuant to that delegation, EPA now has the authority to identify



hazardous waste sites and to determine, among other things, the
parties potentially responsible for the generation of the
hazardous wastes locatéd,there. The Administrator of EPA may
request the Attorney General to institute judicial actions, but
only the President may require him to do so. See 42 U.S.C.
§9606. Perry Dec., para. 5. |

At bottom, both mechanisms are part of an overall law
enforcement effort designed to protect the public health and
~welfare and the environment from the effects of the release or
threatened release of hazardous substances which may present an
imminent and substantial danger. 42 U.S.C. §9604(a). 1In addition
to the institution of judicial proceedings, the Act provides broad
enforcement powers, authorizing the President or his delegate to
issue administrative orders necessary to protect the public
health and welfare or the environment and to require designated
persons to furnish information about the;storég¢7 treatment,
handling or disposal of hazardous substances. See 42 U.S.C.
§§9606, 9604(e)(l). The Act alsc contains criminal penalties. 42
U.s.C. §9603. Perry Dec., para. 6.

As with any new program, the implementation and enforcement
of the Superfund Act has required the governﬁent to put into place
the policies and personnel needed to carry out the statutory
mandates. In the two years since the Superfund Act became law,
EPA has pursued the implementation of this new statutory mandate
with vigor. It has developed and published the National Con-
tingency'Plan required by Section 105 of the Act, 42 U.S.C.

§ 9605, which serves as the basis for Superfund-financed cleanups.



See 47 Fed. Reg. 31180 (July 16, 1982). It has developed an
Interim Priorities List identifying the 160 sites which pose the
greatest risk to the public health and welfare and the
environment. With assistance and input from the states, EPA has
recently published a proposed National Priorities List identifying
the 418 sites which, in EPA‘'s judgment, require priority in use of
the Superfund to effect cleanup. See 47 Fed. Reg. 58276‘(December
30, 1982).:/ It has developed and published enforcement
guidelines, as required by Section 106 of the Act, in coansultation
with the Attorney General. See 47 Fed. Reg. 20664 (May 13, 1982).
Perry Dec., para. 7. '

EPA has also pursued the enforcement of the Superfund Act.
Since the passage of the Act, EPA has sent more than 1,760 notice
letﬁers, undertaken Superfund-financed action at 112 sites
involvinq the obligation of more than $236 million, instituted
Superfund claims in 25 judicial actions and obtained two criminal
convictions. In its hazardous waste site efforts, the government
has reached settlements in 23 civil actions providing for the
expenditure of more than $121 million to conduct cleanup opera-
tions. In addition, the Agency and the Department are actively
negotiating with responsible parties concerning the cleanup of 56

sites around the country. A recent judicial decision under the

- */ The National Priorities List is required by Section 105(8)(B)
of the Act, 42 U.S.C. §9605(8)(B). Completion of the list must be
preceded by notice and opportunity for public comment, 42 U.S.C.
§9605, para. 1, and may alsc be subject to legislative veto. 42
U.S.C. §9655. It is not yet known when the preparation of the
National Priorities List will be completed.



Superfund Act termed the government‘s\approach in these cases
"reasonable from the standpoint of the long-range public inter-

est.”™ United States v. Seymour Recycling Corporation, Civil

Action No. IP-80-457-C, ___ F. Supp. ___, (S.D. Ind. Dec. 15,
1982) slip Op. (Attachment A hereto), 17. Perry Dec., para. 8.

EPA's goal in the implementation of the Superfund Act is, of
course, to effect cleanups as expeditiously as possible for the
protection of the public health and welfare and the environment.
Since the Superfund cannot pay for the cleanup of all sites and
since enforcement litigation is complex and time-consuming, EPA
has adopted an approach which seeks in the first instance to
obtain cleanup from parties it has identified as being responsible
for or having contributed to the presence of hazardous substances
at the sites. If voluntary cleanup cannot be achieved, the Agency
then determines whether it will spend Superfund monies and sue for
cost recovery under Section 107 or use its enforcement authority
under Section 106 to obtain cleanup. Perry Dec., para. 9.

Before any meaningful contact with responsible parties can
occur or administrative or judicial enforcement,p;oceedings can be
initiated, substantial time must be-spent.on;investigation and
case preparation. Of necessity, this is a time-consuming,
resource-intenéive-process, It includes studying the nature and
extent of the hazard present at sites, identifying potentially
responsible parties and evaluating the evidence which exists or
must be generated to support government action. This initial
investigation is conducted by EPA attorneys and technical staff.

Since many sites have literally hundreds of "generators" --



parties who produced or sent hazardbus substances to the site -—
the initial investigation of such a site typically will consume
hundreds of hours and involve the examination of tens of thousands
of documents. Perry Dec., para. 10.

Each continuing investigation is treated by EPA as an
enforcément matter, since the government will, in almost every
_instance, proceed against responsible parties either for cost
recovery or for injunctive relief. Moreover, even where voluntary
settlements are obtained, EPA develops-a strategy for conducting
negotiations which is part of its overall enforcement effort. The
staff which conduct the investigations are part of the Office of
Enforcement Counsel and the O0ffice of Solid Waste and Emergency
Response, which are charged with the development and implementa-
tion of EPA's enforcement program in the hazardous waste area. At
an early stage in the case development process, prior to the time
EPA formally refers a case for the institution of judicial
enforcement proceedings, a Department of Justice attorﬁey is
assigned to assist in the case evaluation and development process.
Perry Dec., para. ll; Declaration of Carol E. Dinkins ("Dinkins
Dec.™), attached hereto, para. 5.

Once a case strategy has been developed, EPA notifies
responsible parties that it intends to take action at the site
unless they undertake an adeguate program to clean up the site.
Typically, following the issuance of notice letters, EPA enters
into negotiations with responsible pérties'to reach an agreement
which would require those parties to clean up the site; Such

negotiations may involve hundreds of potentially responsible



parties and millions of.dollars in cleanup costs. Moreover, EPA
may settle the case with some but not all parties and then have to
continue negotiations as to the remaining parties. Perry Dec.,
para. 1l2.

Because the enforcement process can be lengthy and extremely
complex, an enormous amcunt of paperwork is generated. This
includes data on the amounts, nature, and origin of waste present
at a site; records of interactions with state and local government
officials; records of the storage or disposal facility itself, as
well as of the generators, treaters, transporters, and handlers of
the substances which found their way to the sites. It also
includes correspondence with responsible parties, contractors,
state officials, and representatives of other federal agencies,
legal opinions and interpretations, internal memoranda on such
matters as negotiation strateqgy, rights and remedies of the
parties, case strengths and weaknesses, and notes and logs from
meetings and telephone conversations. Perry Dec., para. 1l3.

B. EPA's Efforts To Cooperate With The
Levitas Subcommittee Investigation

On March 10, 1982, the Levitas Subcommittee opened a series
of hearings on certain environmental matters, including implemen-
tation of the Superfund Act. H.R. Rep. Nc. 968, 97th Cong., 24
Sess. T’(1982},:/ Several EPA officials testified at

numerous hearings before the Subcommittee and numerous EPA

documents were made available to the Subcommittee. Id. at 9.

*/ ~ That report, hereafter "the Committee Report,"™ is the
Committee's official account of the alleged contempt of Congress.
by Mrs. Gorsuch.



The only documents not made available to the Subcommittee were
documents from certain law enforcement files. Id. at 11.

Apparently unhappy with this limitation, Subcommittee
Chairman Levitas sent a letter to Mrs. Gorsuch on September 15,
1982 requesting "all [Superfund] information being reported to or
otherwise being obtained by the U.S. Environmental Protection
Agency or any others acquiring such information on behalf of the -
agency." Perry Dec. 15 and Exhibit A. |

In response to the Subcommittee's concerns, EPA made avail-
able to the Subccmmittee almost all the documents from EPA's files
on the 160 interim priority sites. EPA declined, however, to
‘produce a small number of documents generated by government
attorneys and other enforcement personnel in the development of
potential litigation. Those documents, which were part of open
law enforcement files, include sensitive memoranda and other
sensitive papers which identify parties potentially liable under
‘the Act and which discuss the strengths and weaknesses of the
government's case against them, legal issues, anticipated
defenses, timetables and other‘ehforcement plans, negotiation and
litigation strategy, the names of potential witnesses, their
anticipated testimony and other'evidentiar? matters. Petry‘Dec.,
para. 1l6. In short, EPA withheld documents which in litigation
would be characterized as sensitive attorney work-product

*/.

material .—

*/ See Hickman v. Taylor, 329 U.S. 495 (1947)., While we believe
that the sensitive work-product nature of these documents is more
than amply established by the declaraticons submitted herewith, we
are willing to submit the documents to the Court for an in camera
inspection should the Court determine that such an examination 1is
necessary.

- 10 -



After this, there were a number of meetings, exchanges of
letters and telephone cbnversations between the Subcommittee, on
the one hand, and'EPA and the Department of Justice on the other.
EPA sought to accommodate the Subcommittee's concerns about the
withheld documents in a manner which would meet the need to
prevent their,premature disclosure. The Subcommittee attempted to
assure EPA that, if EPA produced those documents to the Subcommit-
tee, an effort»would be made to preserve their éonfidentiality.
However, such documents, if produced, could be disclosed to other
members of Congress and that Congress could decide to make the
documents public even if EPA objected. Perry Dec., para. 19,
Exhibit B, Exhibit C at 1-2 and Exhibit E at 7.

C. The November 22 Subpoena

On November 22, 1982, the Committee served on Mrs. Gorsuch a
subpoénaAcalling,for her to appear before the Subcommittee on
December 2, 1982 and to produce at that time the following
described documents:

all books, records, correspondence,
memorandums, papers, notes and
documents drawn or received by the
Administrator and/or her
representatives since December 11,
1980, including duplicates and
excepting shipping papers and other
commercial or business documents,
contractor and/or other technical
documents, for those sites listed as
national priorities pursuant to
Section 105(8)(B) of [the Superfund
Act.]

Perry Dec,, para. 20 and Exhibit D. Even though EPA had not

promulgated the above-mentioned statutory list of national

priority sites, EPA nonetheless undertook, as a matter of

- 11 -



accommodation to the Subcommittee, to begin to gather all docu-
ments pertinent to the Agency's Interim Priorities List of 160
sites. Some of those 160 cases were at that time in litigation
while others were in earlier stages of development and
negotiation. While~qathering<£hose documents, EPA segregated
sensitive law enforcement documents for separate review. Perry
Dec., para. 21. )
Because the incipient controversy was assuming more critical
significance, it was brought to the attention of the Attorney
General and by him to the President at this time. Perry Dec.,
para. 22. After reviewing the matter, President Reagan wrote
Mrs. Gorsuch instructing her to cooperate with the Subcommittee to
the fullest extent possible. He also instructed her, however,
that sensitive documents found in
open law enforcement files should
not be made available to Congress
or the public except in extraordi-
nary circumstances. Because
dissemination of such documents
outside the Executive Branch would
impair my solemn responsibility to
enforce the law, I instruct you and
your agency not to furnish copies of
this category of documents to the
Subcommittee in response to their
Subpoena.

Perry Dec., para. 23 and Exhibit E.

On the day the President wrote his memorandum to
Mrs. Gorsuch, the Attorney General sent a letter to Chairman
Levitas indicating that

"it has been the policy of the
Executive Branch throughcut this

Nation's history generally to
decline to provide committees of

-.12 =



Congress with access to or copies
of law enforcement files except in
the most extraordinary circumstances."
Perry Dec., para. 23 and Exhibit F. The Attorney General
explained that
"{o]ur policy is premised in part on
the fact that the Constitution vests in
the President and his subordinates the
responsibility to 'take care that the
laws be faithfully executed.' . . .
At bottom the President has a
responsibility vested in him by the
Constitution to protect the -
confidentiality of certain documents
. which he cannot delegate to the
Legislative Branch.™
Ibid.

Upon receiving this instruction, EPA intensively reviewed
sensitive law enforcement documents from its copen Superfund law
enforcement files to insure that no documents would be withheld
from the Subcommittee except as instructed by the President.
Those documents which EPA determined were subject to the Presi-
dent's instruction were also reviewed by the Department of Justice
under the supervision of the Assistant Attorney General of the
Land and Natural Resources Division. Perry Dec., para. 24. As of
December 15, 1982, EPA and the Department of Justice identified
sixty-four documents, the disclosure of which would impair the
government's ability to enforce the Superfund Act. These
documents were therefore withheld from the Subcommittee. Perry
Dec. paras. 16-18 and 24; Dinkins Dec., paras. 5-9. The
Subcommittee was provided with lists which identified each of

those sixty—four documents and briefly explained why each document

was being withheld. Perry Dec., para. 26 and Exhibit G.

- 13 -



On December 2, 1982 Mrs. Gorsuch appeared before the Sub-
committee as instructed by the subpoena. She advised the
Subcommittee that the documents requested by the subpoena (docu-
ments concerning "those sites listed as national priorities
pursuant to Section 105(8)(B)™ of the Superfund Act) did not
exist, because EPA had not yet listed any sites as national
priorities pursuant to that section. Perry Dec., Exhibit C at 3.
Nevertheless, she explained that EPA had ™in a spirit of coopera-
tion and comity™ already begun to gather its files on the 160
interim priority sites and would make more than 750,000 pages of
documents available to the Subcommittee. Ibid. She brought with
her to the hearing, and tendered to the Subcommittee, the first
five file boxes of such documents, but the Subcommittee declined
to accept delivery of those documents. Id. at 6. Indeed, neither
at that time nor at any subseqﬁent time has the Subcommittee asked
to examine any of the documents Mrs. Gorsuch brought to the
hearing or offered to produce thereafter. Perry Dec., para. 25.

At the hearing, Mrs. Gorsuch also advised the Subcommittee
that "sensitive documents found in open law enforcement files will
not,be~madeﬂayailable~tc the Subcommittee,™ citing the President's
instructions to her. Perry. Dec., para. 26 and Exhibit C at 5.

D. The Contempt Resolution and This Lawsuit

At the conclusion of its December 2 hearing, the Subcommittee
passed a resolution finding Mrs. Gorsuch to be in contempt for
failure to comply with its subpoena. The Subcommittee reported
the matter to the full Committee. Perry Dec., para. 27 and

Committee Report at 57.

-~ 14 -



A final attempt was made to resolve the impasse between the
Subcommittee and the Executive Branch at a meeting on December 8,
1982, but that attempt was unsuccessful. The Subcommittee's final
proposal contemplated that its members and staff would have
unrestricted access to sensitive documents from open law enforce-—
ment files. The Executive Branch, although willing to subject all
such documents to an elaborate screening process within the
Executive Branch to insure that no document would'be improperly
withheld, was unwilling to permit the requested‘Subcommittee
examination because»it“contémplates

that the President will lose control
over the contents of material which
those who assist him in enforcing the
law have determined to be in a narrow
category of documents the release
of which would adversely affect
the Executive Branch's ability
to enforce the law.
Perry Dec. para. 28 and Exhibit H; Committee Report at 22-?3.

On December 10, 1982, the Committee reported Mrs. Gorsuch's'
alleged failure to comply with the subpcocena to the full House of
Representatives together with a recommendation that she be cited
for contempt of Congress. On December 16, the House of Repre—
sentatives passed a resolution citing Mrs. Gorsuch for contempt of
Congress. On December 17, the Speaker and Clerk of the House
certified the contempt citation to the United Statés Attorney for
this District for criminal prosecution pursuant to 2 U.S.C. §§8192
and 194. Late that evening, the certification was delivered to
the United States Attorney by the House Sergeant at Arms. Perry

Dec., paras. 29-31l; Declaration of Stanley S. BHarris ("Harris

Dec."), para. 2 and Exhibit A; Committee Report, 57 and 70.

- 15 =



On December 27, 1982, the United States Attorney advised
Speaker 0'Neill of his conclusion that "it would not be appro-
priate for me to consider bringing this matter before a grand jury
until the civil action has been resolved.™ Harris Dec., para. 3
and Exhibit B. Chairman Levitas subsequently called for the
impeachment of the Attorney Géneral.and the United States
Attorney. 129 Cong. Rec. H30-31 (daily ed., January 3, 1983)
(Attachment B hereto). On Januﬁry 5, 1982, Speaker O'Neill wrote
a letter to the United States Attorney, asserting that the
pendency of this civil action did not alter the United States
Attorney's duty to prosecute Mrs. Gorsuch. Harris Dec. para. 3
and Exhibit C.

The Executive filed this action on December 16, 1982, minutes -
after the House vote of contempt, seeking both declaratory and
injunctive relief. On December 29, the Executive filed an amended
complaint, seeking declaratory relief only with respect to defend-
ants' efforts to compel production of the withheld documents. On
December 30, defendants filed a motion to dismiss the complaint.

SUMMARY OF ARGUMENT

This case is unique. There has rarely been a sharper
confrontation between the Legislature and the Executive, and never
one quite like this. Accordingly, while we are seeking what may
appear to be extraordinary relief, that is because this is an
extraordinary situation.

The House subpoena sought a broad array of documents con-
cerning numerous open enforcement actions. EPA sought to accom-

modate the Subcommittee's needs by producing files on its 160

- 16 -



"interim-priority cases. These files =-- consisting of more than
750,000 pages of documents -- spell out in detail the technical
background, parties, and procedural status of each matter. The
only papers the Executive balked at turning over were a small
minority of documents that are the most sensitive kind of
prosecutorial work-product. Anyileakage;of such documents to the
public or potential targets of EPA and the Justice Department
could seriously undermine the integrity and effectiveness of law
enforcement efforts. |

The Subcommittee was urged to reviveéhe files being produced
to see whether the additional few documents being withheld were
essential for any legitimate oversight function. In addition, the
Subcommittee was promised that the withheld documents would be
made available once they were no longer enforcement sensitive.
However, without establishing any nee@ for immediate accéss to the
withheld documents, the House -- in the midst of the Lame Duck
session --— rushed to cite Mrs. Gorsuch for contempt of Congress
and to demand that she be criminally prosecuted.

Only the Judiciary can resolve the resulting constitutional
controversy; which reached a total impasse when the House of
Representatives took the unprecedented step of citing an Exécutive
official for contempt of Congress solely for following the
instructions of the President that certain documents not be
disclosed in order to preserve the ability of the Executive Branch
faithfully to execute the law. By this motion for summary

*
judgment,—/ the United States and Mrs. Gorsuch seek a

*/  Summary judgment is appropriate pursuant to Rule 356, .
Fed .R.Civ.P. because there is no "genuine issue as to any material
fact" and the plaintiffs are entitled to judgment as a "matter of

law."



declaration that the Executive Branch's refusal to release certain
highly sensitive materials contained in open law enforcement files
is fully in accordance with the law, so that the "unseemly”
situation of a high-level Executive Branch official being cited
for contempt of Cbngreésfand threatened with prosecution can be
resolved.;/
Such relief is available in this unigue situation, as will be
demonstrated below. Pirst, the controversy is ripe for judicial
review, because no further steps remain in the subpoena enforce-
ment process and the other two branches of government are at
complete loggerheads. The Executive has asserted a constitutional
privilege to withhold the documents, and Congress is doing all it
can to require the Executive to forego the privilege and to turn
over'thé documents. Thus judicial review is necessary to deter~
mine the right of ﬁhe Executive to assert the privilege and to
vindicate‘that right if the Executive has properly asserted it.
Second,‘this action may be pursued against the House and its
- members despite the Speech or Débate»Clause.of the Constitution,
Art. I, §6, cl. 1, because the Court is not being asked to inter-
fere with ongoing congressional acticon but merely to review the
validity of efforts to enforce a complete legislative act.
Finally, on the merits of the controversy, the refusal of the

Executive Branch to produce the documents was properly based upon

well-recognized separation of powers principles.

*/ See United States v. Nixcn, 418 G.S. 683, 691-92 (1974).

- 18 -



ARGUMENT

I. This Case Presents a Justiciable Claim
For Declaratory Relief

A. This Court Has Subiject Matter Jurisdiction

Subject matter jurisdiction for this suit is properly based
on 28 U.S.C. §1331, because all of plaintiffs' claims arise from
the Constitution and laws of the United States, and on 28 U.S5.C.
§1345, because this action was commenced by the Uhited States.
Defendants' arguments to the contrary are based on irrelevant
cases and a confusion between subject matter jurisdiction and
cause of action.:/

That this Court has subject matter jurisdiction over this

case is confirmed by the Court of Appeals' decision in United

States v. A.T.& T., 551 F.2d 384 (D.C. Cir. 1976). There the

court held that an action brought by the United States to wvindi-
cate a claim of Executive privilege asserted against a congres—

sional subpoena presented a claim arising under the Constitution

*/ Defendants make the strange assertion that the Executive did
not properly sue in the name of the United States. That assertion
is wrong because the Attorney General here seeks to vindicate
constitutional and legal rights of the President and two Executive
Branch agencies. See 28 U.S.C. §§515-19; Senate Select Committee
v. Nixon, 336 F. Supp. 51, 56-57 (D.D.C. 1973). The Executive
"historically has participated in ligitation against the Legisla-
tive Branch in the name of the United States. 3See, e.g9.,
Congumers Union v. FTC, No. 82-1737 (D.C. Cir., Oct. 22, 1982});
Clark v. Valeo, 559 P.2d4 642 (D.C. Cir. 1977); United States v.
A.T.& T., 551 F.2d 384 (D.C. Cir. 1976).

- 19 -



of the United States and, hence, under §1331. Id. at
389.:/ Using language applicable here the court stated at
389 that:

Other decisions dealing with interbranch
conflict have not discussed the problem of
jurisdiction, but have nevertheless reached the
merits. It seems to be assumed that these cases,
dealing with the powers and relations of the
branches of the United States, are maintainable
in federal court, if justiciable at all. We need
not resolve this gquestion for we find subject
matter jurisdiction under 28 U.S.C. §1331l.

Defendants rely upon the first decision in Senate Select

Committee v. Nixon, 366 F. Supp. 51 (D.D.C.’1973), in which a
Senate Committee's attempt to enforce a congressional subpoena was
dismissed for lack of subject matter jurisdiction. Defendants'
Brief at 33-34. As defendants recognize, the court in that case
rejected jurisdiction under $1331 for failure to satisfy the
$10,000 amount-in-coﬁtroversy requirement thén applicable. 366

*,
F. Supp. at 59-61;:—/ However, §$1331 was subsequently

*/ Defendants attempt to distinguish A.T.& T. on two grounds.
Defendants' Brief at 43. PFirst, they suggest that A.T.& T.'s
jurisdictional holding should be limited to cases in which Execu-
tive privilege isg claimed on national security grounds. However,
this is an argqument on the merits, i.e., that there is no Execu-
tive privilege for law enforcement materials. Defendants' second
argument is that A.T.& T should be distinguished because the
congressional party in that case intervened as a defendant and was
not originally sued. This purported distinction is irrelevant
since the requirement of subject matter jurisdiction is as applic-
able to intervenors as to original parties. See 3B Moore's
Federal Practice %24.18.

**/ After enactment of a special jurisdictional statute, the
court considered the Committeee's claim and rejected it on the
merits. 370 F. Supp. 321 (D.D.C. 1974), aff'd, 498 ¥.2d 725 (D.C.
Cir. 1974).
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amended to eliminate the amount-in-controversy requirement for
federal question jurisdiction. See 28 U.S.C. §1331, as amended
Dec. 1, 1980, Pub. L. 96-486, §2(a), 94 Stat. 2369, This
amendment to the Jjurisdictional statute thus eliminates any
barrier to federal question jurisdiction over the present case.
Defendants also argue that there is no legislative history
showing a specific congressional intent to confer jurisdiction on
the federal courts to decide inter-branch suits. In particular,
defendants advert to several propeosals rejected by the Congress
which would have conferred upon the courts a specific grant of
jurisdiction for the civil enforcement of legislative subpoenas.
Defendants' Brief at 34-35, 39-41. Ygt the failure of Congress to
enéct such a statute is hardly surprising in view of the broad
grant of juris@ictiqﬁ created by §1331, as amended in Pub. L.
96-486, §2(a), 94 Stat. 2369, Dec. 1, 1980. Congress could not
have been expected to enumerate every cause of action covered by

such a general jurisdictional statute and did not attempt to do
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so. Indeed, this same argument was rejected by the Supreme Court
in Powell v. McCormack, 395 U.S. 486 (1969). In that case, the
defendants alleged that the Court lacked subject matter
jurisdiction under 28 U.S.C. $1331 because the legislative history
underlying that provision did not expressly state that it applied
to suits gquestioning the exclusion of Congressmen from the House
of Representatives. The Court first noted that "it has generally
been recognized that the intent of the drafter was to provide a
broad jurisdictional grant to the federal courts.™ Id. at 515.

It then found that because the resolution of that case "dependled]
directly on construction of the Constitution [and thel] Court has
consistently held such suits are authorized by [§13311," id. at
516, the Court had subject matter jurisdiction over the lawsuit.
Similarly, resolution of this dispute "depends directly on
construction of the Constitution™ and accordingly, subject matter
jurisdiction lies under §l33l.:/

In addition to federal gquestion jurisdiction, §1345 also .

provides a basis for subject matter jurisdiction of the present

*/ Defendants also argue that no cause of action should be
Implied from §1331l. Defendants' Brief at 36-41. This perplexing
argument confuses the issue of subject matter jurisdiction with
the existence of a cause of action. Plaintiffs have never
asserted that their cause of action is implied under §1331. See
Powell v. McCormack, 395 U.S. 486, 512-516 (1969). '
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casew:/ That section provides as follows:
Except as otherwise provided by Act
of Congress, the district courts
shall have original jurisdiction of
all civil actions, suits or
proceedings commenced by the United
States, or by any agency or officer
thereof expressly authorized to sue
by act of Congress. (Emphasis added.)

Defendants argue that this jurisdictional basis is unavailable
because the final clause -- "expressly authorized to sue by act of
Congress™ =-- is not satisfied. However, defendants misconstrue
.this section because that clauée modifies the phrase "any agency

or officer thereof™ and not the phrase "the United States.™ See

generally Reviser's Notes, 28 U.S.C. §€1345; Government National

Mortgage Association v. Terry, 608 F.2d 614 (5th Cir. 1979). See

also United States v. Mattson, 600 P.24 1295, 1299 (9th Cir.

1979); United States v. Solomon, 563 F.2d 1121, 1126 (4th Cir.

1977); Note, 85 Harv. L. Rev. 1566 (1972).

Defendants rely principally on United States v. Mattson,

supra, and United States v. Solomon, supra, for the proposition

that;§l34§ provides no additional capacity to the United States to
sue "unless another'statute»expressly’authoiizes it.™ Defendants'
Brief at 43. Yet both those cases recognized that where no
statute expressly authorizes suit, "thé government can sue if it
has some interest that can be construed to warrant an implicit

grant of authority.™ United States v. Mattson, 600 F.2d at 1298.

*/ In United States v. A.T.&T., the court found it unnecessary to

decide whether $1345 furnished a basis for jurisdiction, since it
found jurisdiction under §1331. 551 F.2d at 388-89.
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See United States v. Solomon, 563 F.2d at 1126. The courts in

both cases rejected a claim of a nonstatutory grant of authority
to sue on behalf of mentallf retarded patients in state hospitals
because the government could not allege an injury in fact suffi-
cient to grant standing to bring suit or to imply a nonstatutory
cause of action on behalf of the United States.A It is not argued
here that §1345 grants the Uﬁited States a cause of action.
‘Rather, as demonstrated below, tﬁe,United States and Mrs. Gorsuch
can demonstrate sufficient harm to judicially cognizable interests
to demonstrate standing to maintain this lawsuit.

B. Plaintiffs Have Standing

Plaintiffs have standing to sue because they have sustained
injury-in-fact that is directly traceable to the conduct of
defendants and which only the courts can adequately remedy.
Although defendants prefer that this controversy be resolved by
sub jecting Mrs. Gorsuch to a criminal prosecution, requiring‘sucﬁ
a draconian solution "would be unseemly, and would present an
unnecessary occasion for constitutional confrontation between two

branches of the government."™ United States v. Nixon, 418 U.S.

638, 691-92 (1974).

Mrs. Gorsuch has been cited for contempt by the House, which
has submitted the matter to the Executive for prosecution.
Indeed, even if she is never prosecuted by the Executive, the

House's contempt citation, in and of itself, more than amply -
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establishes the immediacy of this controversy. The House vote
represents a formal determination by a co-equal branch of our
government that the head of an Executive agency has failed to
comply with the law. That citation thus stands as an accusation
by the House of Representatives that an Executive officer has
committed a criminal gct in discharging her official duties as
ARdminstrator of the EPA.:/ The effectiveness of any high-

level executive official is, at least inm part, dependent upon the
establishment of relations with,the Legislative Branch free of the
sort of coercion reflected by a contempt of Congress citation.
These injuries are all concrete, direct and immediate and can only
be redressed through judicial resolution.

In addition to the injury to Mrs. Gorsuch in hef capacity as
Administrator of EPA, the plaintiff United States has also
suffered a legally cognizable injury. Here, the injury to the -
Executive Branch and its agencies is an unprecedented interference
with itsvresponsibility'for faithfulvexecutiontof the laws and
derogation of its independence from a co-equal branch of govern-
ment. The protection of these sensitive law enforcement files is
necesséry‘because~"[h}uman experience teaches that those who

expect public dissemination of their remarks may well temper

*/ Indeed, under well-established common law principles, the
imputation of criminal behavior to an individual is generally
considered defamatory per se and actionable without proof of
special damages. 53 C.J.S. Libel and Slander §14. The Court of
Appeals for this Circuit has held that damage to one's "good name
and reputation™ constitutes injury in fact for Article III
purposes. Southern Mut. Help Ass'n v. Califano, 574 F.2d 518, 524
(b.C. Cir. 1977). Here, Mrs. Gorsuch's reputation for fidelity
to the rule of law has been seriously impugned by the contempt
citation of the House.
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candor with a concern for appearances and for their own interests

to the detriment of the decisionmaking process."™ United States v.

Nixon, 418 U.S. 683, 705 (1974). As the Supreme Court found in an
analogous context, the purpose of the privilege "is to prevent

indjury to the guality of agency decisions.™ NLRB v. Sears,

Roebuck & Co., 421 U.S. 132, 151 (1975).

NLRB v. Sears Roebuck & Co. involved Exemption 5 of the

Freedom of Information Act, 5 U.S.C. §552, as applied to protect
the deliberative process and work-product of the government from
disclosure. The Court found that the exemption is necessary to
preserve the efficacy of the decisionmaking process and to
encourage the free exchange of ideas within the agency without the

threat of public scrutiny. Id. at 150. See Coastal State Gas

Corp. v. DOE, 617 F.2d 854, 866-69 (D.C. Cir. 1980); Bristol-Myers
Co. v. FIC, 598 F.2d 18, 23-24 (D.C. Cir. 1978). 1In Coastal

States Gas Corp. v. DOE, the Court recognized another reason for

the exemption:

to protect the adversary trial
process itself. It is believed that
the integrity of our system would
suffer if adversaries were entitled
to probe each other's thoughts and
plans concerning the case. Cer-
tainly less work-product would be
committed to paper which might harm
the quality of trial preparation.
[617 F.2d4 at 864.]

Without judicial intervention here, the threat to the
integrity of the enforcement efforts and decisionmaking process of
EPA and the Department of Justice under the Superfund law becomes

very real.



The threat of premature disclosure if the Executive loses
control over sensitive law enforcement documents can well be
expected to inhibit actions of all participants in the law
enforcement process. It is likely, for example, that outside
sources of information will not cooperate as freely due to the
fear of possible premature disclosure; that parties responsible
for the hazardous waste sites will avoid settlement negotiations
and await possible disclosure of the government's settlement
strategies, and that staff attorneys may shrink from conducting a
candid and thorough evaluation of an enforcement action where
those evaluations may be disclosed before the case has been
completed. Accordingly, the threat that the Executive will lose
control over enforcement file materials creates a present uncer-
tainty as to the ovérall independence and integrity of the law
.enforcement.processi See Perry Dec., pa}as~ 3é.and.33. Such
uncertainty and the consequent harm to the enforcement process
constitutes an injury-in-fact to the'Execu;ive's,ability'to
execute the law and, hence, to the welfare of the general public.

Defendants argue that the United States does not have
standing, absent a statute, unless the case involves either a
contractual or proprietary interest of the government, or harm to
the national security or public welfare. Defendants' Brief at
46-49. Even if this were the correct standard, the harm to the
public welfare threatened by enforcement of defendants' subpoena

is sufficient to confer standing upon the United States as

- 27 -



plaintiff, in accordance with such cases as In re Debs, 158 U.S.

564 (1895), and New York Times v. United States, 403 U.s. 713

(1971). There could be no greater harm to the public welfare than
disruption of law enforcement activity by the Executive

Branch.:/ The United States =-- unlike other plaintiffs --

has authority to sue on behalf of the public welfare under Debs
and its progeny. For this reason, - the United States can bring
suit to vihdicate rights shared by the people in common or
"generalized grievances," for which private individuals of

organizations would not have standing. Cf. Valley Forge Christian

College v. Americans United for Separation of Church and State,

*k /
454 U.S. 464 (1982) .~

*/ Of course, this argument in favor of standing presumes that
plaintiffs have a good case on the merits. Such a situation is
not uncommon, however, where the existence of a legally cognizable
injury is effectively the same as the ultimate legal issue in the
case. See Association of Data Processing Service Organizations v.
Camp, 397 U.S. 150 (197Q).

**/ For this reason, United States v. Solomon, 563 F.2d 1121

(4th Cir. 1977), cited by defendants, is inapposite. In Solomon,
the court found that no nonstatutory grant of authority existed to
sue on. behalf of mentally retarded patients in state hospitals
because, among other reasons, it could not be shown that "the
immediate victims constitute 'the public at large.’'" 563 F.2d at
1129.
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The foregoing demonstration of injury-in-fact is easily
traceable to the acts of defendants. It is the defendants who
caused the subpoena to be served upon Mrs. Gorsuch, cited her for
contempt of Congress, and certified the matter to the United
States Attorney for criminal prosecution. Indeed, Defendants'
brief to this Court repeatedly urges the criminal prosecution of
Mrs. Gorsuch pursuant to 2 U.S.C. §194. Defendants' Brief at 9,
25, 26-27, 30-32, 46, 56. Chairman Levitas has threatened the
United States Attorney and Attorney General with impeachment if
they do not initiate criminal proceedings against Mrs. Gorsuch.
See p. 3, supra. Under these circumstances, it is disingenuous

A S
for defendants to argue that the
"complaint doesn't offer a clue
about how the present legislative
defendants are responsible for
[plaintiff's] injury, for it is
not the legislative defendants who
are responsible for proceeding
under 2 U.S.C. §19%2."™
Defendants' Brief at 50.

Defendants" final standing argument concerns the utility of

declaratory relief to redress the injuries suffered by plaintiffs.

Thiskazgument is best considered together with the appropriateness

of declaratory relief under the circumstances, which follows.
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C. Declaratory Relief Is Both Necessary and Proper

Under the Declaratory Judgment Act, a federal district court
in any actual controversy within its jurisdiction may declare the
rights and other legal relations of any interested parties seeking
such a declaration whether or not any further relief is or could
be sought. 28 U.S.C. §2201.:/ There are three criteria for
the issuance of a declaratory judgment. First, there must be a
"substantial controversy." Second, the controversy must be
between parties having "adverse legal interests." Third, the
controversy must be of "sufficient immediacy and reality to
warrant the issuance of a declaratory judgment.™ Maryland

Casualty Co. v. Pacific Coal & Qil Co., 312 U.S. 270, 273 (1941);

see also Super Tire Engineering Co. v. McCorkle, 416 U.S. 115, 122

(1974); Lake Carriers' Ass'n v. MacMullan, 406 U.S. 498, 506

(1972). In most cases, it would be premature to enter a
declaratory judgment on the legality of a witness' refusal to
comply with a subpoena except as a defense to a contempt
proceeding. On the unigue facts of this case, however,
declaratory relief is appropriate. -

First, there is a substantial controversy between the parties
present here. The House subcommittee and committee in their
written documents and in their vote to recommend a contempt

citation have made clear their total disagreement with the

*/ The Declaratory Judgment Act does not grant any additional
jurisdiction to the federal courts, but rather allows them to
declare the rights and obligations of parties where an actual case
cause or controversy already exists. Golden v. Zwickler, 394 U.S.

103 (1969).
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rationale of the Executive Branch in refusing to turn ovér sensi-
tive law enforcement materials. The full House of Representatives
has ratified their position. The defendants take the position,
and have so stated repeatedly, that a congressiconal committee is
absolutely entitied to all documents contained in the open law
enforcement files of the EPA, an executive branch agency. On the
other hand; the Executive Branch has téken the position that the
Constitution'requi:es it to maintain control over documents where
their release would impair the President's ability faithfully to
execute the law. There is, then, without doubt a controversy both
concrete and live between the parties.

Second, the parties have adverse legal intereéts. The House
of Representatives has already voted that Mrs. Gorsuch be cited
for contempt solely for following the instructions of the Presi-
dent. Moreover, this matter has now been referred to the'United
States Attorney for prosecution, and the Chairman of the House
Subcommittee has threatened the United States Attorney and the
Attorney General with impeachment proceedings unless Mrs. Garsuch
is prosecuted. In light of the extraordinary seriousness of this
unprecedented situation, the parties have sharply adverse legal
interests.

Third, this unique controversy has sufficient immediacy and
reality to warrant a declaratory judgment here. The House has
voted contempt and has referred that citation to the United States
Attorney. The legislative process is complete, thus rendering

this controversy both immediate and ripe.

- 31 =-



The current case involves a contempt citation against the
head of an Executive agency whose acts are the acts of the Presi-
dent in many matters. Indeed, the President instructed the
Administrator to take the action at issue here. Under such
circumstances, it is unnecessary to require the agency head to be
cited for contempt -— much less subjected to criminal prosecution
~- before resolving the legal issues. This principle was

emphasized in United States v. Nixon, which authorized judicial

review without requiring contempt as a condition precedent. 1In
that case, the threshold gquestion was whether the Supreme Court
ﬁad jurisdiction over the appeal in view of the fact that the
normal procedure for reviewing a refusal to comply with subpoenas,
a defense to a contempt prosecution, was not before it. The Court
found, in view of the unique situation presented in that case,
that traditional methods of review were not applicable:

Here too, the traditional contempt
avenue to immediate appeal is peculiarly
inappropriate due to the unigue setting in
which the question arises. To regquire a
President of the United States to place
himself in the posture of disobeying an
order of a court merely to trigger the
procedural mechanism for review of the
ruling would be unseemly, and would present
an unnecessary occasion for constitutional
confrontation between two branches of the
Government. Similarly, a federal judge
should not be placed in the posture of
issuing a citation to a President simply in
order to invoke review. The issue whether a
President can be cited for contempt could
itself engender protracted litigation, and
would further delay both review on the
merits of his claim of privilege and the
ultimate termination of the underlying
criminal action for which his evidence is
sought. [418 U.S. at 691-692.]1
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The same legal concept is applicable here. As in the Nixon
case, the "traditional contempt avenue to immediate appeal is
peculiarly inappropriate due to the unique setting in which the
question arises.™ It is particularly "unseemly” that a high
Executive offical has been cited for contempt of Congress for
following the instruction of the President. The purely legal
issues giving rise to this controversy should be resolved now in a
civil lawsuit, as in Nixon, in order to resolve and thereby render
"unnecessary" further protraction of this "constitutional
confrontation.”™

The propriety of declaratory relief in this case is further

supported by the rationale of Steffel v. Thompson, 415 U.S. 452

(1974). There the plaintiff had been warned twice to stop hand-
billing and demonstrating on the sidewalk of a shopping center.
He then brought an action for injunctive and declaratory relief in
the district court claiming that the application of the law to him
would vigolate his First and Fourth Amendment rights. In ruling
that there was a sufficient case or controversy for purposes of
the Declaratory Judgment Act, the Court stated:

In these circumstances, it is not

necessary that petitioner first expose

himself to actual arrest or prosecution

to be entitled to challenge a statute

that he claims deters the exercise of his

constitutional rights. See, e.g.,

Epperson v. Arkansas, 393 U.S. 97 (1968).

Again, in Lake Carriers' Ass'n v. MacMullan, 406 U.S. 498 (1972),

the Court stated that when "compliance is coerced by the threat of
enforcement, . . . the controversy is both immediate and r=al."

406 U.S. at 508.
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Defendants appear to concede that declaratory relief would be

available under the theory of Steffel v. Thompson if no prosecu-

tion was pending and there was a genuine threat of enforcement of
a criminal statute. However, defendants argue thats

the certification by the Speaker renders

the prosecution 'pending' for purposes of

Steffel, for 2 U.S.C. §194 imposes the

non-discretionary duty upon the United

States Attorney to at least present the

- matter to the grand jury. .
*

Defendants' Brief, at 26—27.—/ This argument makes the
dubious assumption that §194 must be interpreted in a literal
manner to deprive the United States Attorney of any prosecutorial
discretion in situations where a House of Congress has certified a
finding of contempt. Such an interpretation would itself raise
serious constitutional gquestions.

It is by now well-settled that "the Executive Branch has

exclusive authority and absolute discretion to decide whether to

prosecute a case.™ United States v. Nixon, 418 U.S. 683, 693

(1973), citing Confiscation Cases, 7 Wall. 454 (1869); United

States v. Cox, 342 P.2d 167, 171 (5th Cir.), cert. denied, sub nom
h b &
Cox wv. Hauberqg, 381 U.S. 935 (1965);‘—/ Indeed, the Court

*/ Detendants also rely upon dicta in United States v. A.T.&T.,
551 F.2d at 393, n.l6 (D.C. Cir. 1976) to the effect that
"[clriminal proceedings are begun™ by a contempt resolution.

Taken in context, this statement has nothing to do with the deter-
mination required by Steffel.

**/ This fundamental power derives from Article II, Section 3, of
the United States Constitution which vests the Executive Branch
with the authority to see that "the laws be faithfully executed.”
By virtue of this provision, the law enforcement prerogative
resides "squarely in the executive arm of the govermnment.” Pugach
v. Klein, 193 F. Supp. 630, 634 (S.D. N.Y. 1961). As the Presi-
dent's surrogate in discharging this executive function, Ponzi v,
Fessender, 258 U.S. 254 (1921), the Attorney General is the chief
law enforcement officer and possesses the "exclusive prerogative”
(continued)
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of Appeals for this Circuit has specifically recognized that the
Executive Branch retains its traditional prosecutorial discretion

under §194. As the court stated in Ansara v. Eastland, 442 F.24

751, 754 & n.6 (D.C. Cir. 1971)

We are aware that . . . the Executive

Branch . . . may decide not to present

the {[contempt citationl] to the grand

jury (as occurred in the case of the

officials of the New York Port

Authority). . . .
Contrary to .defendants' assertions, therefore, $194 does not
require the United States Attorney to initiate a prosecution. For
this reason, defendants cannot argue that the theory of Steffel v.
Thompson is inapplicable to the present case.

Plaintiffs recognize that declaratory relief is not ordinar-

ily available to permit a witness to challenge the validity of a
cohgressional subpoena. As defendants point out, the "orderly and
often approved means" of raising constitutional defenses to a
subpoena normally requires presenting one's defense through the
following process: ~reviewzby the subcommittee, full committee,
and full House of Congress, followed by referral to the United
States Attorney and indictment or information. "Should prosecu-
tion occur, the witness' claims could then be raised before the

trial court.”™ Sanders v. McClellan, 463 F.2d 89%4, 899% (D.C. Cir.

1972), cited in Defendants' Brief at 23. However, none of the

**/ (continued from previous page) ‘

to begin a criminal prosecution. United States v. Cox, supra, 342
F.2d at 190-91 (Wisdom, J. concurring). Because this power is
constitutional in source, the Courts have consistently invoked the
separation of powers doctrine to decline review of particular
prosecutorial decisions. Newman v. United States, 382 F.2d 479,
481 (D.C. Cir. 1967); Smith v. United States, 375 F.2d 243, 247
(5th Cir. 1967); Inmates of Attica v. Rockefeller, 477 F.2d 375,
379 (2nd Cir. 1973).
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cases cited by defendants involved the peculiar facts present
here, namely a completed legislative process which resulted in a
contempt action against a top Executive Branch official,:

There is another reason why declaratory relief is not only
proper but necessary in the present case. The "regular procedure”
for testing a witness' claims referred to in Sanders, 463 F.2d at
900, is not-available. The witness in this case, Mrs. Gorsuch,
was cited for contempt.for*withholding documents at the direction
of the President and upon the advice of the Attorney General.
Under thesevcircumstances, it is questionable whether the Depart-
ment of Justice could properly prosecute Mrs. Gorsuch for con-
tempt;::' Because the "regular procedure" for resolving this

dispute is not available, declaratory relief is necesssary for its

resoluation.

*/ “Sanders and the cases cited in that opinion were all cases
where "injunctive or declaratory relief has been sought with
respect to an ongoing congressional 1nvest1gatlon- .« « " Id. at
901 (emphasis added). Here congressional action is complete.

**/ The inability to prosecute Mrs. Gorsuch for contempt has
several dimensions. As we have shown, pp. 34-35, supra, 2 U.S.C.
§194 cannot impose a mandatory obligation to prosecute

Mrs. Gorsuch. Since the Attorney General counseled the President
to instruct Mrs. Gorsuch to withhold the documents in guestion, it
would also raise serious ethical gquestions for the Department of
Justice to undertake a discretionary prosecution. See Principles
of Federal Prosecution, U.S. Dept. of Justice, Part B(l) (July
1980). And, because Article II makes criminal prosecution an
exclusive responsibility of the Executive Branch in most situa-
tions, it is doubtful that Mrs. Gorsuch could be prosecuted by
anyone who is not subject to the direction of the President.
Finally, the criminal prosecution of an Executive official for
complying in good faith with the PreSLdent s instructions to
withhold documents could well be unconstitutional in any event,
Since it imposes a heavy burden on the assertion of executive
privilege. In this regard, it is significant that civil litiga-
tion remains available as an alternative means of resolving such
inter-branch disputes. See Senate Select Committee v. Nixon, 498
F.24d 725 (D.C. Cir, 1974).
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The extraordinary and compelling circumstances of this case
strongly militate in favor of departing from the usual rule that
the validity of a congressional subpoena can be tested only in
defense of a criminai prosecution. Accordingly, an immediate and
concrete controversy exists;ra declaratory judgment is not only a
proper method of review but indeed@ the best method to_determine
the legality of the Administrator’s action.

D. The Political Question Doctrine
Does Not Require Abstention

This case invol&es a dispute between the Executive and Legis-
lative Branches over fundamental constitutional principles. The
only way it can be resolved is through the intervention of the
Judiciary. Under these circumstances, the political question
doctrine does not require the Court to abstain from adjudicating
the issues raised by this action.:/

As noted above, a similar confrontation between the two

branches was presented in United States v. A.T.&T., 567 F.2d 121

(D.C. Cir. 1977). There, the court considered political question
principles at length in determining whether it was appropriate to
intervene in the dispute between the two branches over a congres-

sional subpoena. After noting that the courts had often resolved

*/ Defendants disclaim any argument based upon the political
question doctrine. Defendants' Brief at 45. Nevertheless, this
argument is addressed here in the event the Court raises the
question sua sponte.




disputes concerning the allocation of power between the branches,
567 F.2d at 126, n.l3, the court stated at 126:

Where the dispute consists of a clash

of authority between two branches,

however, judicial abstention does not

lead to orderly resclution of the

dispute. No one branch is identified

as having final authority in the area
of concern.

If, thé court went on to say, a stalemate results, judicial inter-
vention is required to avoid the "detrimental effect on the smooth
functioning of government."™ 567 F.2d at 126.

Abstention was rejected by the court in A.T.&T. because the
court found those factors to be present. The identical factors
are present here. As in A.T.&T., the Legislative Branch claims a
power to investigate the manner in which an agency has admini-
stered a particular program. As part of that power, it contends
that it has an unlimited right to any documents involved in that
program. The Executive, on the other hand, as in A.T.&T., con-
cedes that the Legislative Branch has the power to investigate,
but contends that the right to investigate is not without bounds
and cannot reach documents which, if disclosed, would impair its
duty to faithfully execute the laws. Moreover, a stalemate has
resulted over this dispute, since no further legislative action is
possible. A.T.sT. stands for the clear proposition that when
such a constitutional confrontation between the two branches has
reached an impasse, the courts have a duty to intervene in order

to provide for an orderly resolution of the dispute.
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The Court of Appeals for this Circuit has reached essentially

the same conclusion in two other cases involving a claim of execu-

tive privilege, Nixon v. Sirica, 487 F.2d 700 (D.C. Cir. 1973) and

Senate Select Committee v. Nixon, 498 FP.24d 725 (D.C. Cir. 1974).

In Sirica, a claim of privilege was interposed in response to a

grand jury subpoena while in Senate Sélect Committee, the claim

was interposed in response to a congressional subpoena. In both
cases the argument was made that judicial intervention was
inappropriate because non-justiciable political questions were
invelved. That contention was rejected in each case, and in each
case the court reviewed the merits of the privilegé claim. Nixon

v. Sirica, 487 F.2d4 at 715—718; Senate Select Committee v. Nixon,

498 F.2d at 728. The political. question doctrine, therefore, does

not preclude this Court from entertaining this action.
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II. The Speech Or Debate Clause
Does Not Bar This Action.

The Speech or Debate Clause does not bar this suit. The
congressional action in question is complete, and the Court is in
no way requested to interfere with any ongoing congressional
activity. Moreover, in a decision fully applicable here, the
Court of Appeals for this Circuit has held that a suit such as
this is not~barred;by the Speech or Debate Clause. In United
States v. A.T.&T., 567 F.2d 121 (D.C. Cir. 1977), the court’
permitted the Executive Branch to obtain judicial review of aﬁ
congressional subpoena which sought sensitive national security
information thaﬁ,was-subjéct té a claim of executive privilege.
The court noted that the intent of the Clause is primarily to
protect members of Congress,from'"personal suit{s] against them."
567 F.2d4 gt 130. where that is not the case, "the Clause does.not
and was not intended to immunize Congressional investigatory

actions from judical review.™ 567 F.2d at 129.
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A. The Purpose of the Speech
Or Debate Clause

The Speech or Debate Clause of the Constitution, Article I,
Section 6, clause 1, provides:
For any Speech or Debate in either
House, they [the Senators and
Representatives] shall not be
questioned in any other place.
The fundamental purpose of the Clause is to "protect the integrity

of the legislative process by insuring the independence of in~

dividual legislators.™ United States v. Brewster, 408 U.S 501,

507 (1972). In this regard, the clause has been expanded beyond a
literal construction to include anything "generally done in a
session of the House by one of its members relating to the busi-

ness before it.™ ZKilbourn v. Thompson, 103 U.S. 168, 204 (1881).

However, the Clause cannot be interpreted to cover conduct that is

"in no way related to the due functioning of the legislative

process.™ United States v. Johnson, 383 U.S. 169, 1972 (1966).
Thus, the Court has held that legislative acts covered by the
Clause in addition to speech or debate are only those which con-

stitute an "integral part of the deliberative and communicative

process™ of the Congress. Gravel . United States, 408 U.S. 606,

625 (1972).
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The Clause has been applied to bar two different types of
suits against members of Congress. The first includes civil or
criminal suits which seek to hold individual legislators liable
for their legislative activities. Indeed, the prevention of such

suits is the primary intent of the Clause. See United States v.

A.T.&T., 567 F.2d at 130. This bar against criminal prosecution
or civil damage actions against individual iegislatorS‘preserves
their independence when engaged in‘legislative activities.

The Clause has also been applied to prevent a second type of
suit -- one which would directly interfere with the legislative
process. Thus, for example, the Clause prevents a court from
enjoining the implementation of a congressional committee's sub-
poena. Such a suit is barred because the relief would "impede
céngressional action™ and "interfere with an ongoing activity by

Congress.™ Eastland v. United States Servicemen's Fund, 421 U.S.

491, 509-510, n.l6 (1375). |

It should be emphasized, gbwever} that the Clause bars only
those suits which would have the effect of interfering with the
legislative process in some way. Thus, for example, in Gravel v.

United States, 408 U.S. 606 (1972), the Court held that the

private publication by a Senator of materials received by a Senate
Committee was not entitled to Speech or Debate protection because

such an activity is not essential to the legislative process:
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As the Court of Appeals put it, the
courts have extended the privilege to
matters beyond pure speech or debate in
either House, but "only when necessary to
prevent indirect impairment of such
deliberations.™ United States v. Doe,
455 F.2d at 760.

Here, private publication by Senator
Gravel through the cooperation of Beacon
Press was in no way essential to the
deliberations of the Senate; nor does
questioning as to private publication
threaten the integrity or independence of
the Senate by impermissibly exposing its
deliberations to executive influence.
{408 U.s. at 625].

See also Doe v. McMillan, 412 U.S. 306 (1973).

Finally, the Speech or Debate Clause does not bar the deter-
mination by a court of the legality of the action of a person

opposing a subpoena if the legislative process has essentially

terminated. Thus, in Watkins v. United States, 354 U.S. 178, 208

(1957) and Barenblatt v. United States, 360 U.S. 109 (1959), the

Court was required to fulfill its judicial function of determining
the legality of declining to comply with a subpoena when the
defendants were found in contempt under 2 U.S.C. §192 and prose-

cuted under 2 U.S5.C. §194. Similarly in Senate Select Committee

On Presidential Campaign Activities v. Nixon, 498 7.2d4 725 (D.C.

Cir. 1974), the Speech or Debate Clause was no bar to judicial
resolution of an executive claim of privilege when the Committee
brought suit to enforce the subpoena, even though that decision
effectively prevented the committee from procuring information it
requested. Moreover, if Congress orders the Sergeant-at-Arms to

imprison a witness for failing to comply with a subpoena, a court
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clearly has the power under 28 U.S.C. 2241 et seg., to issue a
writ of habeas corpus against the Sergeant-at-Arms and those
imprisoning the witness, and to determine the validity of the

recalcitrant witness' actions. See, Kilbourn v. Thompson, supra.

The overriding purpose of the-Speecﬁ or Debate Clause is,
therefore, not to immunize congressional actions from judicial
review. itfis not to be extended "beyond . . . its intended scope
and its history, to include all things in any way related to the

legislative process.™ United States v. Brewster, 408 U.S. 501, 516

(1972). To construe the Speech or Debate Clause as barring this
suit would be inconsistent with this admonition because the relief
sought here would in no way interfere with any ongoing legislative
activity.

B. Since the Relief Sought Here Would

Not Interfere With The Legislative
Process, The Clause Is Not Applicable

This actibn will not interfere with the legislative process
because that process has terminated. The full House has consid-
ered this matter and resclved to cite Mrs. Gorsuch for contempt.
The contempt citation has been certified and delivered to the
United States Attorney. It is, therefore, critically important to .
emphasize that a declaratory judgment in this action would no more
interfere with any legislative processes than would judicial
review of the same issues in the context of a criminal contempt
proceeding. In each, the court would review the lawfulness of
Mrs. Gorsuch's actions which gave rise to the contempt citation.
Since it is well-established that Speech or Debate principles do
not bar such review in the context of a criminal contempt proceed-

ing, see Watkins v. United States, 354 U.S. 178 (1957); Barenblatt
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