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The United States of America and Anne M. Gorsuch, by their 

undersigned attorneys, bring this civil action to obtain 

declaratory relief and for their complaint against the defendants 

allege as fallows:. 

l. This Court has jurisdiction over the ~ubject matter of 

this action pursuant to 28 q.s.c. §§1331~ 1345. 

2.. The plaintiffs are the United States of America and Anne 

M. Gorsuch, in her official capacity as Administrator of the 

Environmental Protection Agency C"EPA") .. 

3. The defendant Rouse of Representatives of the United 

States ("House of Representatives"') ordinarily has the power to 

summon a witness by proper subpoena to give testimony or produce 

papers concerning matters properly under inquiry before the Rouse 

of Representatives. 

4. The defendant Committee on Public Works and 

Transportation of the House of Representatives ("the Committee") 

ordinarily has: the power to: summon a witness by proper subpoena 

to give testimony or produce papers concerning matters properly 

under inquiry before the Committee and to vote to recommend that a 

witness be held in contempt of Congress for failing to testify or 

produce subpoenaed documents. 

5.. The defendant the Honorable James L. Boward is the 

Chairman of the Committee. Re is sued in his official capacity 

only. 

6. The defendant Subcommittee on Investigations and 

Oversight of the Committee on Public Works and Transportation of 
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the House of Representatives ('"the Subcommittee") ordinarily has 

the power to summon a witness by proper subpoena to give testimony 

or produce papers concerning matters properly under inquiry before 

the Committee· and to vote to recommend that a witness be held in 

contempt of Congress:·for failing- to testify or produce subpoenaed 

documents. 

7. The defendant the Honorable Elliott J. Levitas is the 

Chairman of the Subcommittee. He is sued in his official capacity 

only .. 

8.. The defendant the Honorable Thomas P. O'Neill, as the 

Speaker of the House o.f Representatives, has the power to certify 

to the United States Attorney a statement of facts of an alleged 

failure by a witness to testify or produce subpoenaed documents to 

Congress. and to request criminal prosecution of the witness under 

2 cr.s.c. §. 194 for contempt of Congress. He is sued in his 

official. capacity onl.y. 

9.. The defendant Edmund L .. Henshaw" Jr .. , is the Clerk of the 

House of. Representatives... He is: sued in his official capacity 

only .. 

10.. The defendant Jac-k Russ is: the Sergeant at Arms of the 

House of Representatives.. He is sued in his official capacity 

only .. 

11. The· defendant,. James T .. Molloy, the Doorkeeper of the 

House of Representatives, has. the duty to deliver the 

certification of the Speaker of the House of Representatives 

requesting criminal prosecution under 2 o.s.c. §194 to the United 

States Attorney. He is sued in his official capacity only. 
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12. Venue properly resides in this judicial district pursuant 

to 28 u.s.c. S 1391Cb>. 

13 ·- This is a civil. action seeking declaratory relief 

pursuant to 28 o.s·.c .. §2201 with respect to defendants' efforts, 

discussed bel.ow,. to compel. production of certain documents. 

14. The Comprehensive Environmental. Response,. Compensation, 

and Liability Act of 1980 C"CERCLAlf-), 42 O.S.C. §9601 ~seq., 

authorizes the President to take action at sites that contain 

hazardous waste. This Act authorizes action to remove or arrange 

for the removal. of hazardous substances, pollutants, or 

contaminants released into the environment to protect the public 

health or welfare.. 42 tr .S .c. § 9604 •. 

15 .. Funds for the administrative activities under CERCLA are 

provided. in part through a tax on chemical and crude oil 

producers .. 

l&.. Pursuant to. Execut.ive- Order 12316, August 14, 1981, 46 

Fed .• Reg_ 42237',.. .the- President's responsibility for carrying out 

the provisions: of CERCLA have been delegated,. in part, to the 

Administrator of EPA .. 

17 .. Under CERCLA, EPA identifies hazardous waste sites to 

determine,. among other things,. potentially responsible parties. 

EPA also has the authority to seek criminal and civil penalties 

against those parties at such sites .. 

18. EPA. has generated an interim priority list that targets 

approximately 160 hazardous waste sites throughout the country for 

investigation. 
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19. If EPA deems that legal. action is necessary, it refers. 

the matter to the Department of. Justice. 

20. On March 10,. 1982, the Subcommittee opened hearings on 

certain environmental matters, which included the implementation 

of CERCLA. 

21... On September 15, 1982, Chairman Levitas,. on. behalf of the 

Subcommittee, wrote a letter to Administrator Gorsuch <Attachment 

l hereto), which letter stated in pertinent part: 

.. .. .. this letter, in conformance with 
the provisions of section lQ4Ce)(2lCD> of 
(CERCLAJ, is to request that all 
information being reported to or 
otherwise being obtained by [EPA] or any 
others acquiring such inf orma.tion on 
behalf of [EPAJ, be made available to the 
subcommittee .. 

22.. In order to respond to. the Subcommittee's concerns, EPA 

has offered either to produce· or make available· for copying by the 

Subcommittee approximately 787,000 pages of documents, which would 

cost approximately $223,000' and would require an expenditure of 

more than 15,00<l personn.el hours... The Subcommittee has declined 

to review most of those documents. 

23:... EPA, withheld from the Subcommittee certain documents 

genera.ted by government attorneys and other enforcement personnel 

in the development of potential. litigation against private 

parties. Those documents,. which are part of open law enforcement ..... 

files, are sensitive memoranda. and notes reflecting enforcement 

strategy, legal analyses, lists of potential witnesses, settlement 

considerations and similar materials. 
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24. On November 16, 1982, the Subcommittee issued, and on 

November 22, 1982, the Subcommittee served on Administrator 

Gorsuch a subpoena c•the Subpoena"> callinq for her to appear 

before the Subcommittee on December 2, 1982 and to produce at that 

time the followinq described documents: 

all books, records, correspondence, 
memorand-qms, papers, notes and 
~ocuments drawn or received by the 
Administrator and/or her 
representatives since December 11, 
1980, includinq duplicates and 
exceptinq shippinq papers and other 
commercial or business documents, 
contractor and/or other technical 
documents, for those sites listed as 
national pr!Orities pursuant to 
Section l05(8)(B) .2f (CERCLAl. 

(Attachment 2 hereto, emphasis supplied}. 

25. After careful review, EPA, the Attorney General, as well 

as the President found that documents such as those referred to in 

paragraph 22 of this' Complaint, that is, memoranda or notes by EPA 

attorneys, and investigators reflectinq enforcement strategy, legal 

analyses, lists of potential. witnesses, settlement considerations · 

and similar materials,. might,. if disclosed, adversely affect 

pending: enforcement action,. overall enforcement policy, or the 

rights· of individuals .. · 

26.. On Novemb.er 30, 1982, the President concluded that 

dissemination of such documents would impair his solemn 

responsibility to enforce the law and, pursuant to the authority 

vested in him by the Constitution and laws of the United States, 

instructed Administrator Gorsuch that such documents should not be 
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made available to Congress or the public except in extraordinary 

circumstances. 

27. Upon receiving this instruction EPA reviewed the 

documents previously withheld from the Subcommittee, which then 

totalled seventy-four. On December 14, 1982, ten of those 

documents were: produced, based upon a determination that 

dissemination of them would not adversely affect pending 

enforcement actions, overall enforcement policy or the rights of 

individuals. EPA continued to withhold the remaining sixty-four. 

-28. As of December 2, 1982, the return date of the Subpoena, 

EPA had not listed any sites as national priorities pursuant to 

Section 105(8)(B) of 'CERCLA. Accordingly, no documents of the 

type described in the Subpoena were in existence at any relevant 

time. 

29. On December 2, 1982, Administrator Gorsuch appeared 

before the Subcommittee and advised it that no documents of the 

type described in the Subpoena were in existence. That appearance 

and advice constitute' full. compliance with the requirements of the 

Subpoena.. Administrator Gorsuch also· adv~sed the Committee that 

the documents referred to in: paragraph 26 of this Complaint were 

being withheld from the Subcommitee, pursuant to the President's 

instruction. She tendered to the Subcommittee approximately five 

file boxes of documents which were responsive to the Subcommittee's 

apparent concerns, as. best as EPA could perceive them, but the 

Subcommittee refused to accept delivery of those documents. 

30. At the conclusion of the hearing on December 2, 1982, the 

Subcommittee passed a resolution finding Administrator Gorsuch in 
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contempt for failure to comply with the Subpoena a.nd reporting the 

matter to the Committee. <Atta.chment 4 hereto). 

31. On Oecember 10, 1982,. the Committee reported an alleged 

refusal. of Adminis.trator Gorsuch to comply with the Subpoena to 

the full House of Representatives together with a recommendation 

that she be cited for contempt of Congress.. <Attachment 5 

hereto). -

32. on December 16, 1982, the House of Representatives passed 

a. resolution directing the Speaker to certify to the United States 

Attorney for the District of Columbia the report of the Cammi ttee 

on the alleged contumacious conduct of Administrator Gorsuch in 

failing and refusing to furnish documents in compliance with the 

Subpoena. H .. Res .. 632 (Attachment 6 hereto). 

· 33. Sec.tian 194- of Title 2 provides: 

Whenever a witness summoned as 
mentioned in section 192 fails to appear to 
testify or fails. to produce any books, papers, 
records, or documents, as required, or whenever 
any· witness. so swmnoned refuses. to answer any 
question pertinent ta the subject under inquiry 
before either Hous·e,. or any joint committee 
established by a joint or concurrent resolution 
of the two Houses of Congress, or· any committee 
or subcommittee of either House of· Congress, 
and the fact of such failure or failures is 
reported to either House while Congress· is in 
session, or when Congress is not in session, a 
statement of fact constituting such failure is 
reported to and filed with the President of the 
Senate or the Speaker of the House, it shall be 
the duty of the said President of the Senate or 
the Speaker of the House, as the case may be, 
to certify, and he shall so certify, the 
statement of facts aforesaid under the seal of 
the Senate or House, as the case may be, to the 
appropriate United States attorney, whose duty 
it shall be to bring the matter before the 
grand jury for its action. 
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34. On December 17, 1982, Speaker O'Neill and Clerk of the 

House Henshaw certified to the United States Attorney for the 

District of Columbia an alleged. failure and refusal of 

Administrator Gorsuch to produce subpoenaed documents to the 

Subcommittee .. (Attachment 7 hereto) .. 

35.. The Sergeant at Arms delivered said certification to 

the United States Attorney for the District of Columbia on 

December 17, 1982. 

36. The Subpoena exceeds the jurisdiction of the Subcommittee. 

37. If the Subpoena were dee!I!ed to include a_ request for the 

production of any documents other than those concerning sites 

listed as national. priorities pursuant to Section 105(8)(B) of 

CERCLA, the Subpoena is unlawful because it fails to describe the 

requested documents with adequate specificity~ 

38: The Executive Branch has both the constitutional and a 

common law privilege to ensure the confidentiality of its law 

enforcement files and its; deliberative processes.. Producing to 

the Subcommittee the documents referred to in paragraph 27 would 

contravene those privileges .. / Accordingly, even if the Subpoena 

were deemed to require Administrator Gorsuch to produce those 

documents,_ her refusal to do so was lawful in all: respects. 

39. The plaintiffs have offered to attempt to compromise this 

dispute, but the defendants. continue to demand that all of the 

documents referred to in paragraph 27 of this Complaint be 

produced. 

40. The defendants have not and cannot show any compelling 

need for those documents sufficient to overcome the plaintiffs' 

need to prevent their disclosure. 
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41. The acts of defendants complained of herein have injured 

plaintiffs by impairing their ability to meet their obligation to 

execute the laws of the United States faithfully, by impeding them 

in the lawful exercise of the powers conferred upon the Executive 

Branch by the Constitution and laws of the United States, by 

creating inconsistent obligations, and by damaging their 

reputation for obedience to the rule of l~w. 

42. Plaintiffs have no adequate remedy at law •. 

WHEREFORE, plaintiffs pray· th.at this. Court: 

A. Enter a judgment declaring that Administrator Gorsuch has 

fully complied with all. requirements of the Subpoena; or, in the 

alternative, 

B. Enter a judgment declaring that, insofar as Administrator 

Gorsuch did not comply with the Subpoena, her non-~ompliance was 

lawfuJ.; and 

c:.. Grant plainti.ffs such other, further and different relief 

as the: Court may deem just and equitable. 

J .f P Jf!L McGRATH . 
A~istant Attorney General 

STANLEY S. HARRIS 
United States Attorney 

RICHARD K. WILLARD 
Deputy Assistant Attorney General 
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LEWIS K. WISE. 

BETSY J. G,~ / 

Attorneys, Department of Justice 
Civil Division - Room 3531 
10th & Pennsylvania Avenue, N.W. 
Washington, D .. c. 20530 
Tel: ( 202} 633-4020 

Attorneys for Plaintiffs United 
States of America and Anne M. 
Gorsuch 
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lionorable- J.:me, H. Go:aucb; 
Adlniniatrator 

~=~r:J.orism.~ 

tt.60. l!GUr at l\qnSmtatflid 
/ s-:us..a..,ms..,, e&r~ 

Ea4iag1a li.C.. 2051.S ..._.._o....,-..-, 

1-175' lblytn:zrn- Build'inq 
Washington, 1).C. 20SU 
Septemb4t.r- l..5, l..982. 

· tr .s. Emri:onmetai tt:ctect.ion: Agen~· 
4 Ol. M Street~ S.W. 
Washington-~ n.c:. 20.&GO: 

near x:s. Gorftl:tl~ 

%n March· of this 19ar, tl:I• Subccmm.ittee: on %nvesti;at.ioftS 
and Oversight cf ·the- o:szuu.:te• on. Public:: Works. and' 'l'ransportation. 
initiated: a series o~ be~ings to. examine the re;ula~ion o~ 
hazardous am! tc:det substance releases, into. t:.he en'V'ironment an4 
t.hei::- effects cm gro'QA4 ccf sur!'ac:e: wa.ter quality.. As part of 
this review,. the Subeomnittee is exa.min.inc;: t:.he: efforts being m.ad• 

.1'.y federal.,.. state a:n-4 lce&t. 9~e:maentsr and others., tc cuey o.:it. 
t.he- prcwbiccs of the •si:perfund• law,. the Cempnhtm.Sive 
:!:nvirc:mmental. Response .. Compensation,. an·d r.ia.bUit!' Ac:1:,. o£ uaa, 
P--.t- 96-Sl.O- . 

':he- etf'-ecti ~ con4uc:t o~ thi•' !Jwestigat:ion: vU.1, 
neeessaril.T requ.i:& the- tn'iev· at th• ~res& bain9': ude to 
c-l.eanup spec:i.f ic abaridoned wastec si tas. Ac:cordinqly·,. this. 
let.ter,.. in- confc:u:ma.nce with tht prod.sions: of' Sec:ticm: 
104CeJ (%) (%)} Cf P.J:.. H-514,.. is: t= request that. all. infcmAt.ion: 
being: reported to er otherwise beinq. obbined ?:>y· th• 1:1 • .s. 
Envirc:>nmei1tal.. Protection: A-tJenc:.y or any· others ac:quidnq- sadl 
information on. behal.f ct th• agencr, be- made availabl• to th• 
Subc:cmmi ttee .. 

?:lr that the Subccmmittee's inquiry is Of' an. cn9oinq . · 
nature, and' can- ~ expect:ed: to involve all.. activities underway in 
your Age~•s ten teqions, z: reccmmend: that you havt th• 
app:opdat:e person on your staff ccnt:act. Bot:l kolllum: C2%5-3~14J 
o! the subccnu:i:tee- s~f' ta woz:lt O'lt' the urangements necesS&:l" 
to facil.iute: this request... 

fl 
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·aonor abl• Ann• x. t:orst.J«:A 
P&g• '?Vo 
September u. 1'82: 

··•. •. 

.-...s--·..;;. __ .... ___ _ 
~--~·· 

% look: forward. to?=~ full ccoperatlcsi and: u.siata.nca h thia matte:. · 
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·-........... ---~·.·;·-------~--·---··· 
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CllUGDW. 

BY AtmiORil"Y Of TH£ HOUS£ OF REPRF.S£NTATIVFS OP TH.£ CONGRESS: OF m£ 
UNITED STATF.S Or AMERICA 

T• Robert S. Pt-olman ind/or- S.tnta J. Esposito'. 

YOll an hcrehy cammandeci. to aummon ANN£ flt. GORSUCH. Administntor • 

United States EnvironmentaT Protection Agency, 

401 M Street. S. W •• Washington, D. C. 20460 
Subl:oa111ittee on Investigations and Oversight 

to btand appev before the: of the Public Works and Traniportation 

Committee of the HouaeciRapresentatmsof ~United Stata..rl whlds. the: Han..----
El11ott H. Levitas · ;. chairman. and to produce- all 

books. records. correspondence. memorandums. papel"S. notes and dcaiments d_rawn 
or received by the Administrator and/or her M!presentatives since December 11, 1980 • 
fncluaing duplicates and except.ing shipping papers. and. other amnercial °"" bUsiness 
do~ents, contrKtor and/or- ot!Jer technical documents. for those sites listed as. 
na.tional priorities pursuant to Section 1omT[a) of P-.L.. 96-s10. the 
•tomorehensiv~ Environmental Response. Compensation, and Liabil'fty Act of 198a, • 

........ 
'· 

m theiubamber in-the cit,- cf W~ c:c Deeenber 2·, 1982 

--------· -----· __ .. the hour of 1~:00 •••• f 
theo: and there to tatif'y· tcuching: matt.en of inquiry c:cmaiitted to. said Ccmm.ittee: and :bWa. she u 

not. to depart. without leave of: aid Committis. 

Henm fait.Dat. ud mak~ntum: of thia amm .,... 

W'1tne11mr haDiiamthetea1 af theHaua«~. 

ol. the:. Oaited Sta-.. at the cit)' ai Wubinctm;. this; 

16th day al Novembe!"" t9.B 

~--
~~__JJ__ 

EDMUNJ> L .. HENSliAW, JR •• \ 

--· -.--- Exhibit 2 :: .. ·. . . . . .. , .. 

i~j3~£l~~~~i~'.~~~~1~xi~i~twlS:_,c,. 
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-· _..........,._._ ___ . __ .., ............................ __ ... ___ ~---
THC:. WHITr HQUSC 

WASWfNGTO ... 

November 30,. uaz 

MEMORANOU!t POR THE ADMINIS"1'RAmlf 
SNVIRONM.EliTAL PROTECTIO» AGEHcr 

SUBJECT~ Congressional Subpoena• for Executive 
Branch oocwnents 

I have been advised that the Subcommittee on oversight. 
and Investigations of th• Energy and Commerce Cc:lllUlittee cf 
the House cf itepresentatives. baa issued a- aub~na. requirinq 
you, as Administrator of th• Environmental. Protection A.Qency 
(*EPA•), to produce documents frcm open law enforcement 
file& aaslllft.bled ••part. of the· enforcement. of th• cam.pre-· 
hensiv• Environmental Respona.,., Compensation,. and Lia.bility 
Aet o£ 1980 t•aJtct.A•) against three specific sites which 
hava been utilized: in the past for th• dumpinQ of hazardous 
wast.ea located in Michigan,., C&lifornia and Oklahcma.. I 
further underst.and that you. hav_. also received a subpoena: 
from. the SubcOJ11mittae Ott Investigations. and. oversight of· 
the Public Works and 'l'ransportation COmmitte• of the Bouse 
or Representatives apparently intended to secure- ainl.ilar 
files, regarding:. an additional. approximately, 160 ha:ardou• 
waste sites. 

It: is. iay. understanding; that: in response:. to requests 
by tne !nergy and. Commerce Subcommittee during f.tg investi­
gation: of th• EPA'•· enforcement prc:>g~Ut· under CERCI.A, the 
EPA- has either produced or 111&d• availabl• for copyin; by 
the, su.bccnusii.tt .. approxilnataly 40 ,ooac documents. I aa 
informed' that in respons• to. th• PUblie works. and T.ranspor­
tation Subccm11litteel" the EPA estimates that it has produced,.· 
wil.l produc•, or will mAk• available for inspection and. 

· copyi~ by th• Subcamaitt.e.-. approxima.telr 787 ,ooo documents 
at. 111: coat of approximately s223·,ooo. and an expenditu:nt' of 
more than: 15 ,000; personn•l hour•. I'. further understand 
that a controversy haa ariaeft' betveen th• EPA and each of' 
these- SubcCllUltitteeaover th• EPA'& unwillingness to per.it 
copying of &<• nwaber of. docwnants geneJ:ated' by· attorneys.. 
and other enforcement personnel. within th• EPA.. in the 
development. of. potential. ci•il. or: criminal. enforcement 
action$ against privateo parties.. Thea.. document•~ frca, 
open. law enfot"eement file&, ar• internal delil:>erativ. 
materials. containing-; •nforeement strategy and: statement.a 
of the Government.'~ position: on various leqai issues which 
may be raised in enforcement actions relative to the· variou.a 
hazardous ... asta> sites. ~ the EPA or th.. Departlllent. of Justice 
under CZ:RCLA .. 

.. _..,._ ... _.... .. --...,...-···-·--·· 

.... 
• 't..~ 

'~ ~ 

)i:·~·~., - -·.. --~·.--: ~ .. 
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.... ·- - .. -.. ____ ... ____ , 
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The Attorney General, at my cUrection, has sent t.be­
attached letter to Ch&it'lll&3 ningeli of tbe Ener9y an4 C011U11erce-

, Subeo1111Dittee setting: forUi-. the·biatOl:'ic position of the Execu­
tive ar~cb, with which t concur, that. sensitive dOCWDents 
found in open law enforcement filu ahOulcS.not be made ava.ti­
a,bl• to Congress or the public except in extraordinary c:ircwa­
stances. Becaus• dissemination of sach doc:wnents outsid• the 
Executive Branc:h would impair ay solemn responsibility to en­
forc:e the law, t instruct you and your agency not to furnish 
copies of this category of docwnents to the SubCOIMlittees. in 
respona• to their subpoenas. I request that you insure that. 
the Chairman. of •ac:h Subccmrai tte• is advised of my decision. 

r also· request that you remain willing to meet with each 
SubCOllUllittee to provide such information as. you can, consistent. 
with these tnstructicns and without creatin~ a precedent.that 
would: vialat.a th• Constitutional doctrine of seJ)~u:ation of powers • 

• 

. . .. -· -· ... -·--·- -· 
-~ ... ~ • - - ·- ~ h *_""_.,.__ .... - ... -~ •,-.,.., --- ~- ·-·-..~,., ... .,.., --...... -...... -... _~ ~:;-:·~'"'. ---------~:._ ... 
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<Offia· ttf tl!t"11nnttt Citmml 
llUIJins~lt at.um 

30NOV198? ~ 

Honorable Jenn t>. Dingell 
Chainsan.,. Subc:ommi tt•• an overai;bt.. 

and Investigations 
Ccrmaitte• on Energy and Commerc• 
House- of Representative• 
Washington,. D.C.. 2051.S 

Dear Mr. Cha:i~nt 

Thi• letter responds to y0ur letter to me- of Nove!llDer a,, 
1982, in which you, on behalf of tn• SUbcOlllJllittee· on OV•r­
s.ight and. Investigations. of tn• CClllmi tte• on Energy and 
Cammerct cf eneo House of Representatives, continue- to seek: 
t:o compel the product.ion to your subcClllU'ftittee- of copies.. 
of: sensitive open lav enforc:1tt'llent. investiga'Ci.v• file• 
(referred to herein for convenience- •imply &St •1av enforce­
ment files•.) of th• Envi:romnent.ai Protect..ion Agency c•uA•}. 
Demands for ct.he~" EPA files,. includin;; similar l.aw enforc.­
ment files., have also beetr made by the- SubCOllllllitta4t' on 
Invesd;ations and: ove.rsi.;ht. of- the Pub-lie- Work• and· 
T.cans.port.ation Ccnmrittee of: the sous. at R•presenut.ives .. 

Since tbe; issues. nisedc by· these- demands and: othe:s. 
like them: are: imponant oneg;. to two separat• and: independent. 
Branches of: our Hat.ion:•., Government.,. I: s.ilaU reiterate &~ 
scm. length in· 1:his lette:- thee lon;standinq· position cf: 
th• !Xecuttve lirancb: wi en.· respect to such matters. I: do. 
so. witb.. tn. 1cncviedger and.: concurrence of tn• President. 

AS the President announced, in a. 111e1110ranc:twa: to- tn.. 
Heads: ot all EX4teu.tiv_. Depart:nents and AQencies on November 4. 
1982,. •[t}h.- policy of this Adminisuatiosr is. to ccmply 
with Congressional requests for infor:m&'Cion to the fullest 
extent consistent. with tb• constitutional. and statutory 
obligations ot 1:h• E:xecutiv• Bnnclr.. ... .. .. [tlxec:uti°#e' 
privilege- will b• asserted only in the J'llOSt: cC111pell1nq 
circumstances. and. only after careful. review demonstrates. 
that &S$ertio3 of tb•privtlege is necessary.• Nevertb•l•••~ 
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it: has i::..rr the policy of the !Xeci.itive Brandl throughovt 
this Nation's hiatory gener•lly t:o declln• to provide 
CCl'Mfittee& o£ Congrts.s with acceaa to or: copies. of l•v 
enforceJnent fil•s except in the most extraordinary cir­
cumstances. Attorney General Robert Jackson. subsequent.ly 
.a Justice of.·the Supreme. Court, restated this· position to 
Congress over forty years ago: . 

•1t is thee position of [the) Department 
[of Just.ice}, restated now with th• approval 
of and ae th.e direction of th• President. thAt 
all invest.igativ• reports ar• confidential.. 
doc:waents0 of. the executiv. department:. of th.a· 
Gov•rnment, to aid i~ t:h•duty laid upon the 
Pres·ident: by th• Constitution tOc •take care 
that th• laws- b9' faithfully executed:, • and. 
that congressional or public acc:es• to thee· 
'tlOUld not be in the publi.c: interest. 

· •otsclosure: of· th• reportS· could not do 
other~ise than seriously prejudice law 
enforcement. Counsei for ~ defendant: or 
prospectiv• defendant~ could. have· no ;reat:er 
help· ti\Aln to ~ow- how· much or" how- litUe-· 
infocnation tile Government bas, and whae: 
witness.es or sources: of information it can 
rely upon. This: is. exactly what t.bea41': 
reports are intended;. t:o-: c=ntain .. •, 

Thia,, policy does. not ex'terid to alL material. coritained: 
in investi;ati••· files. Depending upon th9' nature, of 
th• specific:: files and. th• type; of investi;at:iott involftd,. 
muc:.b' of th• information cont:ainec:t in' sut:A filea. saay; and 
is routinely shared. with Con;resa. in: respons• to a propee 
request. Indeed, in response to your sueccauaittee'$ 
request:, consider~l•' quant.ities. of doC'Wllents and factual. 
data, nave been provided:. to you. Th•, EPA estimates. thAt 
approximately 40,000document.s have been. made availabl• 
far yol.lr Subc:C111Witte. and its staff' to. examine rel•tive 
to th• thr_. hazardous. waste sites. in which: you hav• 
expressed an· interest:. The only documents which baye, 
been withheld are: those ..,hic:h are- sensit:iv• memoranda ar 
notes by EPA attorneys: and investigators reflectinl)'. 
enforcement. straeeqy,.. legal. analysis,. lists of potential. 
witnesses. set.~lement consideration• an~ similar materi&ls 
th• disclosure of: which 1aighi: adversely affact a pendi~ 
enfor~nt. action-. overall enforcement. policy,. or t.ti.. 
rights of individuals. 
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r· continue to believe-,, as have• my pred.ecessora,. that 
unr••tricted dissemination: of law enforcement files.woulc:t 
prej.udic• tite· cause of eff•ctiv• law enforcement and, 
Oe<:auae die reaacnsc for tt .• policy of: con:fidentiality ar• 
as sound and'." fundamental to the·ad•in-istration of justi,ce> 
today as they wer• forty years ago,. I see- no reason to 
depart frc:a the consistent.position of previous presideAt.s­
and attorneys. general. JUs. articulated by fornltt~ Deputy 
>.ssistant Attorney General. Thoma.a. £-. KauP9'r over •· decad• 
ago; 

'"'ttt• Executiv• cannot •f fectively i.nvesti­
gat• if C:Cngress' is,, in a sense•,. a pactne~ 
in the in.v9stigation. tf • congressional. 
CCll'IUl&itte• is fully apprisa4 of all detail• 
of an> i~estigat·icn as th• investigation 
proceeds,. there- isa su.bstantial. danger 
that c:ongressional pressures vil.l influence 
the· cours• of tit• investigation.• 

Other objection.s- to the disclo•ur• of lav enforcement. 
files. includ• the potential damage to· proper lav.enforce­
m.n·t. whiCh would bee· ui.ased by the· revelation of sensitive 
tec:bniques"·methcds or &trateoy, concern ever the safe<ey 
of. confidential informant$ and the chill.ing effect en 
sources. of infor.mation if the contents; of files •r• 
wide-ly disaeiainat9d. sensitivity to th• right&· of innocent 
individu.a:ls whCI may be- identified i~ lav enforcement 
files- bu.t. who may not. be- guilty of any violatic:m of lav, 
and well-founded. fears that the perceptioct. of: the integrity,. 
impartiality and fairnes• of. the law enforceaen_t- procesa 
as a whol.- will. be:· dama9ed: if' sensitive;· matet:ialr is. 
distributed bayonet those· persons necesaarily involve¢. inc 
the- investigation ancl prosec:uticrt. p:ocesa;.. OU:- policy is 
preftlised' in part. one the- fact that th• constitution vests 
1n the- President. and his- subordinates.: th• re.sponsil:lility 
to.- •take Csra that. th• Laws. be- fai"thtully execueed•.. Tb8< 
courts have- repeatedly held: that •tne< Executive Branc.b 
has. exclusivec authority and: absOlut•· discretion to de<::id• 
whether to proseC\lta a, ca•• .. .. .. ..• United States. •· Nixon,., 
US. U.S .. 683,, Hl. (1974) .-

The policy vhic.b r reiterate: her• was- first expressed' 
by President wasbington- and has been raaf firmed by or on 
behalf of most of our· Presidents,, includino,. President• 
J•ff•rsoft'r Jac:Ju1crt.. Lincoln,, Theodor• Boosevelt,. Franklin 
Roosevelt, and: ~isenbowttr. 't aa awal:'e of no Presidellt · 
who has. departed. from: this policy regarding; tbe general.. 
conf iden-tiali ty of law" enforcement files., 
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r also ~ree with Attontey Gen•ral Jackson's Vi8V 
til•t promisea of confidentiality by & congressional. 
C:Cllllltitte• or subccnmtitte• do net. remo'Ve' th• basi•. for 
th• polic.t of nondisclosul:'e' of lav enforoement. files. · 
As Attorney General. Jackson observed in writi~ to Congrea.­
man Carl Vinson, then Chainaan of the Hou .. Caaaitt .. on 
Naval. Affairs,. in 1941:. 

•T am not unmindful of your conditional. 
suogesti~n tilat. your counsel will. keep tbi~· 
information 'inviolat9' unti.l such time as. 
the ccmmit.tee· dete:mines its diS'PO•ition.• 
I ha.., .. no dout>t that this. pledr,i• wculct be< 
kept. and that you would weigh every consid­
eration before ma.kin~ any 11U1tter: p.ublic. 
Unfortunately, however,, a policy cannot be 
mad• anev. because of ()ttrsona.l c:onfidenett' of' 
the Attorney General, in the int.eqrity and 
goo¢ faith of a particular coaunitt .. chair­
man.. We- cannot be put in tile positiCll'l of 
discriJn:inating betweert ccmmi ttees or. of 
attempting to judge, between them,. and til•ir 
individual memcers,, each of wnc:mtnas· access 
to information one• placed in th• hands; of 
th• c:cn=i ttee.,•· 

~vr:y·Assistant Attorney General tauper ari:iculatect 
additional considerations- in explainin~.wny congressional.. 
assurances. of confidentiality could. net overCCDe' concern 
over· t.h• integrity of: law •nforcntent fila•i 

"''lSJuch assurance& bav• noe led to.• 
relaxation of: tb• general p?!'in~ipla 
that open invenigativ• tiles will. not 
~· supplied: to Cong"•••· tot several 
reasons. First:. to tile: utent tb• prin­
ciple- rests cm the preventiosi of; direct 
congressional. influence·upcn investigationa 
in prcq:esg, dissemination to th• Conqresa,. 
net by it. is. tile critical fictot. seccnct:r 
there is. the al ways. present concern, of tan: · 
factuall.y justi.fied, witit •leaks." Third., 
membttrs. of Congress; may comment. or publicly 
draw. conclusions frcm such documents,. with­
out in· fact disclosing tn.ir cont.ants.• 
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It has. nev•r been. tba pcsi.tion of the Executive-
Branc:h that provi.:Sinq; copies of' bw· enforcement files to 
congressional. CC&Mtittees necessarily will. res.ult in t.J:ltt,· 
doc\unent.s' belng. 111ade publi~.. we aA> confident that your 
SubcC1111111it~ .. and otne:· congressional cemmittees would; · 
guard sucn document:.s c.arefully.,. NOr do I •an to imply 
that any particular CQl'IUllittee would necessarily •leak• 
documents improperly although, as you knov,. tha~ phenomenon. 
has occasionally occurred. COncern ove~ potential puclic 
dist~ibution of th• documents is only a part of the basi• 
for the- txecutive• s position-. At boet.om, the Pr••ident has: 
a responsibility vest.ec1 in him by the constitution to 
protect th• confidentiality of certain .doCW'llents whic~ 
be cannot delegate to: th• Legislative: Branch. 

With regard to the assuranc:a of confidential ttaat­
ment contained in you: No9enabet a,. 1982 letter. :r· ID 
sensitiv• to Rul• n, cl .. z. S "106c:: of the 'RUles: ct. t.b• 
sous• of Representatives,. wnich provides: t.bat • [al ll. 
CCIZIUllitttte: hearings:~ ncords,. dat&, ctuu:'ts, and files .... 
shall b• tbe property of t.h• eouge. and all Members of the 
HOuse shall have access ther11to .., .... • In order to 
avoid tne requirements o! th•s rule regarding access to 
documents by all Members> Of t.he Bouse~ you:· November I': 
letter offer~ to r•ceive these· documents. in •executive. 
sess:ic:m• pursuant. to Rul• xx. cl. 2, S 712. It ia 
apparently an the basis- of S 712 that your Novem.ber & 
letter states t.~at providing; these~aterials to your 
SubcC1'11mittee is not equivalent to making. t.be· doc:waents 
.. public:: .. • But. as i• evident. frc::e. your accurat• rendition 
of ~ 71%, the only protection. ~iven sue~ materials by 
that section and. your Wlderstanding,.of it is th.at t.bey 
snail not be< mAde· public, in your ovn vorcs,. •wit:Aout· 
th• conaene of; t.b• SubcClllJllittee-.,• 

Notwithstanding: tb& sincerity of your via. that: l '11% 
provides- adequate protJtct:iort to t.be txecutiv• Braneb,. t: 
a11t unabl• to accept and: therefore must reject th• concept 
that an assurance- that; documents vculd: not ~ madec put>lic 
•wit.bout: the consent of the Subcaaaittae• is sufficient: 
to provid• th•' txecutiv• th• protection to 'Wtlieh he' is 
constitutionally entitled. Wbil•a congressional. camnitt:•• 
may disaqre• wit.h the· President•a. judQ1119nt as regards t.be­
need to protect the- confidentiality of any particular 
doc:uments. neithet a congressional. ccmmittee nor th• 
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Bou.. tor Senat•" a• the- ca•• may b•i baa. the> - right. 
under th• Constitutionc to rec:e·iv. such disputed document& 
frcat the Executive and: tti t in. final judQJllent as to 
whet.bar i'- is in th•· public: interest for such documen~ 
to be- made public:. l/ To the extent that a congressional 
ccmmitta. belir~es that a presidential determination 
not to disseminate documents may be- improper, the Reuse· 
of Congress involved or some appropriat• unit.thereof 
may seek judicial. review (see- Senate· Select Committett 
v. Nixon,. 498. r.2d 72S (t>.C:-cir. 1974)), bu't. it :i.a not. 
entitled to ~ put in ao position unilaterally to aak .. 
sucb ac detecainatien.. Tb• President'tt privile9e· ia 

. effectivel.y and: legal.ly rendered a nulli.ty oncll:' the-· 
decision as to vbether •public• re-leas• would be in th• 
puclie iitterest passes frca: bis. band• to a: aubcc:llllllitta.: 
0£ Congres•. It a not up. to a. congressiona.l subccmmitt .. 
but. to th• courts ultimately ••to -..y vha~ the law i•·' 
with: respect to th• claillt of privilege presented in 
[any ~Articular} ease.• United States v •. Nixon, 41& 
U.S. at: 705r- guoting Ma?'t>U£Y v. Madison, l.. Cranch 13:7 r 
l 77' ( l8Q3) .. 

· l/ Your NcWftll:ler 8: letter points- out ~t:: in- my opinion· 
of Octob&r 13,, l98l. cc tb• President,, &'· passa;• frcat 
the- Court.* s: .opinion in oni l:ed States. v. Nixon, •+s u.s .. 
683. Cl9'74-). was qucted in whl..cb theo vcrd •puolic.• aa it. 
ap.pearS<. in th• Cow:"t~• opinion vas inadv~u::tently emitted. 
That. is correct,. out t:he aigni£icance you. have attr~.buted:. 
to it: is not. The· emission; of ~ word' •public• va&o a 
technical. error mad• in the transc:riptioftc cf: t:be< final. 
typevritteoe version of th• opinion. This. er?."Or will. be­
corre:c:tedi try incluaiort of th• word •publi:."" in ti:. 
official. printed: version of that opinion.. Bcw.ver, th• 
omission or that: ll'Ord'. was- not 111aterial. to the< fundaJ!Mtntal. 
poirtts c:ont:ainect in the: opinion •. · Th•· reasonin~ contained; 
t!Htrein remains th• same. AS the discussion- in:. tbe· 
text of this letter makes clear., :t mw unabl• to accept . 
your argwnent:. that the- provision of: documents to Con;nss 
i• net, for purposes:. of th• Pr•sident:.•s E:xecu.tiv• Privil99e-, 
functionally and leqally· equivalent tC' making th• doc:wnentai 
pu~lic, becaus• the- power to make, th• dOC'Wllttnts pu~lic:; 
shif.ts from the· EXecutiv .. to • unit of Congress. Thus, 
for these purposes. the result under United States.•· · 
Nixott woul.d .be- identica1 even: if ther Court had: it.s.-lf.: ·· 
noc used: tn• word. •publ.ic.* in: tb• "°levane: pasaao-e. 
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~ I'· at unaware- of a. singl• judici.al.. au.tbority ••taJ>-. 
lisning. th• proposition whic~ you. hav• •xpcunded. t.hat. t.h• 
power proper·ly li•s only vi th Ccngress to detemin• whether 
law enforcement files might be. distributed: publicly. and X 
aa COlllpelled to reject it categorically. The crucial point 
is not that 1our SubcCIMlittee. or any ether subc:cmatitt••• 
111iyht wisely decide not to make public sensitive infonaat.ion 
con<e.ained. in law. enforcement files. ltather., it is that 
th• Pre~ident has the con•titutional responsibility to take 
care- that th .. laws are faithfully executed: if th•· Prwsi­
dent believes that certain· types of information in law 
enforcement files. are. sufficiently sensit.i-ve that: t.hey 
should be· kept confidential,. it is the- President's c:onst.itu-

. tionally ttequired obligation to ?Ake- t.hat det.emination .. ]:/ 

These-principles will not be .mpl~d: to shield docu-
11l9nta. whic:b: contain evidence of c:"iminal or \&Dethical 
conduct by agency officials frca proper review. eowevert 
nc clailla hav• been advanced that this is the case with 
the· files at iS$U~ here. AS;. yo~ know, your staf~ has examined 
many of th• docwaents. which li• at th• heart of t.hi~ dispute 
to confi::. that they bav• been properly characteri:ed. 
These arrangements wer• made in thee hope that that process 
would. aid in resolving:. this. dispute. !'Urt.hei:moret t under­
seand that. you have- not ac=-pted Assistant Attorney General. 
McConnell's offer to have .tne- docwnenta: at issue made 
avail.-Dle to th• MemO.rac of your Subc:CllUlli ttee at· the: office• 
o~ your Subcommittee+ for an inspection under condition• 
whicn would not. 114v• required the production of copies and. 
which,. in· this· on• inatanc-.,. would. not hav• irreparably 
injured. our· concerns. over th., integrity of the lav· enforce­
ment p1:0e1tsa.. ?Ow:· apparent.. re.jeci::ion: of that offer would 
appeazr to le av• no· rOClll'· for further- ccmpromis. 0£ our 
differences oft: this 11t&t.ter .. 

%/ It was. t.hes.t' principles that we-re· embodied in Assistant' 
Attorney. General.. McConnell ss let.tars of: OCtober 18 and. lSr 
1982:. to you. Under these' principlesr. your criticisat of. 
Mr. Hc:Conne1i•s statementsllUlct. in those letters ~ust 
bt rejected.· Mr-•. McConnell.!s statements npresent an 
institutional viewpoint:. that does not. and: cannot, depenct 
upott the: personalities involved. r regret that you. chca. 
to take his. observations.. personally. 
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In cloa.in;-, r emphasize that ~ have1 canfully r.­
examined. the consistent position of tb•Exec:utiv• Bl:anch cc 
this subject and. we auat reaffi:ia our ccmraitment to it• 
w. ~lJ.•v• that this policy i~ necessary to th• President'•. 
responsible fulfillment of hi• constitutional obligation• 
and is not in any vay an intrusion on the constitutional 
du.ties of Congress. t bcpe you will appreeiate t.h• 
historical perspective from which tbes•·viewa- are now 
c:ClllU'ftunicated. to you and that this assert.ion of a fundamental 
right by th..- Executive vill. not, as it should not~ impair 
t.l'le ongoing:. and constructive· relationship that our two. 
resp.ctive Branches11Nst enjoy in order for eacA of us to 
fulfill our different but equally important responsibilities 
1.1nder our C:Onstituticm.. 

Willia French. saith 
Attor~ General. 
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H. Res •. 632 

In. tfie· House of Repruentativ~ ll. S. 
~16.nNJ%. 

·~ Tliat' the. Speabr o! ta Roa:. of :Re~ . . 
fives certify the report oE the Committee .oa Public W orb u4 

Tramport&tion u to the contmnacious: conduct. of Anne lL Gar-
r 

mch, as Adnzinisuatot; Ullited St.&ta Emiromnental Proiection . 
. . . . . . . I\ 

.Agnq. m fa.i1mg' anct refuSing to furnish. certain. clocumem m · 
cbmplia.Dce: with. &. mhpena. ducU t.eoum. of & duly ~ 

nbcommitte&· of llii committ4e aenecl upoa.Alma 1£ ~ 

u, Ac1mimstrator,. United: Sta.tea: ~ Protectim 
J• 

A.gency; ua && orderect by ~:~ t.Ogether with all 

of the: facts in comiecticm. ~· under· lell of the lraa.le-. of; 

Repreaem.at.ives, to the- Umted States auomey for the District o£ 

Col~ to t.he ena'tba.t Amie ll. Gonuch. &I ~­
U:imect Statea0 'Kirrircmmental ~n AgeDCYf m&y 'be: pro­

ceeded apimtin, the· manner ua ra prO'riae4 hr-~ 
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Dec:.aber 17,. U8% 

'?he Honorable Stul.ey s. Ba::is 
tJnitec! St.AU&; At.~ 
1'ist:ict of Cahmibi& 
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UNITED STA.TES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

UNITED STATES OF AMERICAr et al.r ) 
) 

Plaintiffs, > 
) 

v. ) 
) 

THE HOUSE OF REPRESENTATIVES OF ) 
THE UNITED STATES, et al., ) 

) 

Defendants. } 
) 

~~~--------~~----------------~ 

Civil Action No. 

82.-3583 

POINTS AND AUTHORITIES IN SUPPORT OF 
PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT 

AND IN OPPOSITION TO DEFENDANTS' MOTION TO DISMISS 

INTRODUCTION 

This suit for declaratory relief raises one legal issue: May 

Congress compel. an Executive Branch official to produce sensitive 

materials from open law enforcement files even though the dis­

closure. of those documents would, in. the opinion of the President 

and the Attorney General, impair the President's ability to take 

care that the laws wilI. be faithfully executed~ Although the 

Executive-Branch. has historically· withheld information of this 

sort from. Congr:ess under a claim of privilege, this is the first 

time in history that the Legislative Branch has cited an official 

of the Executive Branch for contempt of Congress for doing so. 

By this. suit,.. we seek from the Judicial. Branch a resolution 

of the unprecedented constitutional impasse. which now exists 

between the other two coordinate branches of the federal 

government. Only judicial intervention can prevent a stalemate 

between the other two branches that could result in a partial 



paralysis of governmental operations. Historically, judicial 

resolution of controversies between Congress and the Executive has 

been rare, because confrontations such as the present one have 

been rare. Yet judicial intervention is· now urgently needed, 

because it is the only way left to resolve in an acceptable 

fashion the critically important issues: that give rise to this 

unique suit. 

We ask this Court to declare that the Executive acted 

lawfully in withholding under a claim of privilege,. certain 

documents sought by Congress ... 

STATEMENT OF THE CASE 

On December 16, 1982 -- for the first time in history --

a House of Congress held the head of an Executive agency or 

department in. contempt.. That evening, the House of Representa­

tives voted a contempt citation against Anne M. Gorsuch, 

Administrator of EPA,. for her refusal to furnish a limited number 

of sensitive law enforcement documents demanded. by a subcommittee 

subpoena.... Mrs. ·Gorsuch ts refusal. to produce these documents was 

based on a determination - shared by the President and the 

Attorney General -- that their production would impair performance 

of the President'·s· constitutional. duty to .. take care that the laws 

be faithfully executed .. • The House's contempt vote occurred even 

though its subcommittee had no basis for concluding it had a 

particular need for the documents in question, since it had not 

yet reviewed the vast number of other documents EPA. was producing 

for it. By certifying the contempt citation to the United States 

- 2 -



Attorney for this District pursuant to 2 lJ.S.C. §§192, l94y 

the House of Representatives has demanded that the Executive 

Branch subject Mrs .. Gorsuch to criminal prosecution for with­

holding the documents. The Chairman of the Subcommittee has gone 

so far as. to threaten the United States Attorney and. even the 

Attorney General ~ith impeachment unless such a criminal action is 

commenced. 128 Cong. Rec. Hl0046 (daily ed. Dec. 16, 1982); 129 

Cong. Rec. H30 {daily ed. Jan. 3, 1983). 

The events leading to this extraordinary situation are not in 

dispute. They stem from an investigation by the Subcommittee on 

Oversight and Investigations of the Committee on Public Works and 

Transportation [the 11Levitas Subcommittee"] of EPA's efforts to 

enforce federal laws governing hazardous waste contamination of 

water resources .. H.R. Rep.· No .. 968,.. 97th Cong., 2d Sess. 7 

<1982). The investigation included the manner in which ·EPA was 

impiementing the Comprehensive Environmental Response Compensation 

*"/ Section 194 of Title 2. provides in relevant part: 

Whenever a witness summoned as 
mentioned in section l.92 fails to appear 
to testify or fails to produce any books, 
papers, records, or documents, as 
required,. • • (byJ any committee or 
subcommittee of either House of Congress, 
and the fact of such failure or failures 
ia reported to either House while Con­
gress is in session, •.•• it shall be 
the duty of the • •. . Speaker of the 
House, to certify, and he shall so 
certify, the statement of facts aforesaid 
under the seal of the • • • House • 
to the appropriate United States 
attorney, whose duty it shall be to bring 
the matter before the grand jury for its 
action. 

- 3 -



and Liability Act of 1980, 42 U .s .C. § 9601 ~ seg., commonly 

known as "the Superfund Act." 

A. Executive Responsibilities For 
Enforcing The Superfund Act. 

The Superfund Act was designed to provide the federal 

government with the tools to abate the risks posed oy hundreds of 

inactive and abandoned hazardous waste sites across the country. 

The Act provides two oasic mechanisms by which the federal 

government may effect the cleanup of such sites. One mechanism 

allows the government to expend money from the $1.6 billion 

"Superfund,ft which is derived from congressional appropriations 

and taxes on crude o_il, -petroleum products and certain chemical 

products. ~ 42 u .. s.c. §9631 .. Once spent, the money may be 

recovered from parties made liable for the cleanup costs pursuant 

to Section 107 of the Act.. See 42 U .s.c .. §960·7. The second 

mechanism authorizes the President to require the Attorney General 

to institute judicial. proceedings ta "·secure such relief as may be 

necessary to abate"' an imminent and substantial danger to the 

public health or welfare or the environment. ~ 42 u.s.c .. §9606 .. 

~generally United States v .. Charles Price, 688 F.2d 204 C3rd 

Cir. 1982) r United States v •. Reilly Tar & Chemical Corporation, 

546 F •. Supp .. 1100 CD. Minn .. 1982).. Declaration of Robert M. Perry 

( IYPerry Dec .. 1
•), submitted herewith, para .. 4. 

On August 14, 1981, President Reagan issued Executive Order 

12316, "Responses. to Environmental Damage." By that order, the 

President delegated part of his authority to carry out the 

provisions of the Superfund Act to the Administrator of EPA. 

Pursuant to that delegation, EPA now has the authority to identify 
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hazardous waste sites and to determine, among other things, the 

parties: potentially responsible for the generation of the 

hazardous wastes located there. The Administrator of EPA may 

request the Attorney General to institute judicial actions, but 

only the President may require, him to do so • ~ 4 2 u. S • c. 

§9606.. Perry Dec .. , para. 5 .. 

At bottom, both mechanisms are part of an overall law 

enforcement effort designed to protect the public health and 

welfare and· the environment from the effects of the release or 

threatened release of hazardous substances which may present an 

imminent and substantial. danger. 42 u.s.c. §9604(a)., In addition 

to the institution of judicial proceedings, the Act provides broad 

enforcement powers, authorizing the President or his delegate to 

issue administrative orders necessary to protect the public 

health and welfare or the environment and to ·require designated 

persons ta furnish information about the storage, treatment, 

handling: or disposal. of hazardous substances .. See 42 u.s.c. 

§§9606, 9604(e)(l)., The Act also contains criminal penalties. 42 

U.S.C~ §9603.. Perry Dec .. , para. 6. 

As with any new program, the implementation and enforcement 

of the Superfund Act has required the government to put into place 

the policies and personnel needed to carry out the statutory 

mandates. In the two years since· the Superfund Act became law, 

EPA has pursued the implementation of this new statutory mandate 

with vigor. It has developed and published the National Con­

tingency Plan required by Section 105 of the Act, 42 u.s.c. 

§ 9605, which serves as the basis for Superfund-financed cleanups. 
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~. 47 Fed. Reg. 31180 (July 16, 1982). It has developed an 

Interim Priorities List identifying the 160 sites which pose the 

greatest. risk to the public health and welfare and the 

environment. With assistance and input from the states, EPA has 

recently published a proposed National Priorities List identifying 

the 418 sites which, in EPA's judgment,. require priority in use of 

the Superfunq to e:ffect cleanup. ~ 47 Fed .• Reg. 58476 {December 

30, 1982>.*/ It has developed and published enforcement 

guidelines, as required by Section 106 of the Act, in consultation 

with the Attorney General .. ~ 47 Fed. Reg. 20664 (May 13, l982J. 

Perry Dec. , para.. 7 • 

EPA has also pursued the enforcement of the Superfund Act. 

Since the passage of the Act, EPA has sent more than 1,760 notice 

letters, undertaken Super.fund-financed action at 112 sites 

involving the obligation of more than $236 million, instituted 

Super.fund claims in 25 judicial. actions and obtained two criminal 

convictions.. In its hazardous. waste site efforts, the government 

has reached settlements. in 23 civil. actions providing for the 

expenditure of more than $121 million to conduct cleanup opera­

tions. I:n addition,. the Agency and the Department are actively 

negotiating- with responsible parties concerning the cleanup of 56 

sites around the country. A recent judicial decision under the 

~/ The National Priorities List is required by Section 105(8)(B) 
of the· Act, 42 cr.s.c .. §960SC8)(B). Completion of the list must be 
preceded by notice and opportunity for public comment, 42 1J.S.C. 
§9605, para. 1, and may also be subject to legislative veto. 42 
cr.s.c. §9655. It is not yet known when the preparation of the 
Nation~l Priorities List will be completed. 
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Superfund Act termed the government's approach in these cases 

"reasonable from the standpoint of the long-range public inter-

est." United States v. Seymour Recycling Corporation, Civil 

Action No .. IP-80-457-C, _ F. Supp.. , (S.D. Ind .• Dec .. 15, 

1982.) Slip Op. (Attachment A hereto), 17·.. Perry Dec., para. 8. 

EPA's goal in the implementation of the Superfunq Act is, of 

course, to effect cleanups as expeditiously as possible for the 

protection of the public health and welfare and the environment. 

Since the Superfund cannot pay for the cleanup of all sites and 

since enforcement litigation is complex a;nd time-consuming, EPA 

has adopted an approach which seeks in the first instance to 

obtain cleanup from parties it has identified as being responsible 

for or having contributed to the presence of hazardous substances 

at the sites. If voluntary cleanup cannot be achieved, the Agency 

then determines whether it wil.l spend Superfund monies and sue for 

cost recovery under Section 107 or use its enforcement authority 

under Section 106 to obtain cleanup .. Perry Dec., para .. 9. 

Before any meaningful contact with responsible parties can 

occur or administrative or judicial enforcement proceedings can be 
. 

initiated, substantial. time must be· spent on investigation and 

case preparation. Of necessity, this is a time-consuming, 

resource-intensive process... It includes studying the nature and 

extent of the hazard present at sites, identifying potentially 

responsible parties and evaluating the evidence which exists or 

must be generated to support government action. This initial 

investigation is conducted by EPA attorneys and technical staff. 

Since many sites have literally hundreds of "generators" --
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parties who produced or sent hazardous substances to the site -­

the initial investigation of such a site typically will consume 

hundreds of hours and involve the examination of tens of thousands 

of documents. Perry Dec., para .. 10 .. 

Each continuing .. investigation is treated by EPA as an 

enforcement matter, since the government will, in almost every 

instance, proceed against responsible parties either for cost 

recovery or for injunctive relief. Moreover, even where voluntary 

settlements are obtained, EPA develops· a strategy for conducting 

negotiations which is part of its ~verall enforcement effort. The 

staff which conduct the investigations are part of the Office of 

Enforcement Counsel and the Off ice of Solid Waste and Emergency 

Response,. which are charged with the development and implementa­

tion of EPA's enforcement program in the hazardous waste area. At 

an early· stage in the case development process, prior to the time 

· EPA formally refers a case for the institution of judicial 

enforcement proceedings,. a Department of Justice attorney is 

assigned to assist in the case. evaluation and development process. 

Perry Dec .. ,. para •. llr Declaration of Carol E. Dinkins ( 11 Dinkins 

Dec. 11
·), attached hereto,. para. 5 .. 

Once a case strategy has been developed, EPA notifies 

responsible parties that it intends to take action at the site 

unless they undertake an adequate program to clean up the site. 

Typically, following the issuance of notice letters, EPA enters 

into negotiations with responsible parties to reach an agreement 

which would require those parties to clean up the site. Such 

negotiations may involve hundreds of potentially responsible 
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parties and millions of dollars in cleanup costs. Moreover, EPA 

may settle the case with some but not all parties and then have to 

continue negotiations as to the remaining parties. Perry Dec., 

para. 12. 

Because the enforcement process can be lengthy and extremely 

complex,. an. enormous amount of paperwork is generated. This 

includes data on the amounts, nature,-and origin of waste present 

at a site; records of interactions with state and local gover.nment 

officials; records of the storage or disposal facility itself, as 

well as of the generators, treaters, transporters, and handlers of 

the substances which found their way to the sites. It also 

includes correspondence with responsible parties, contractors, 

state officials, and representatives of other federal agencies, 

legal opinions and interpretations, internal memoranda on such 

matters as negotiation strategy, rights and remedies of the 

parties, case strengths and weaknesses, and notes and logs from 

meetings and telephone: conversations. Perry Dec., para. 13. 

B •. EPA's. Efforts To Cooperate With The 
Levitas Subcommittee Investigation 

On March 10, 1982, the Levitas Subcommittee· opened a series 

of hearings. on certain environmental matters, including implemen-

tation of the Superfund Act .. H.R. Rep. No. 968, 97th Cong., 2d 
*/ 

Sess. 7 <1982).- Several EPA officials testified at 

numerous hearings before the Subcommittee and numerous EPA 

documents were made available to the Subcommittee. Id. at 9. 

*/ That report, hereafter "the Committee Reoort," is the 
Committee's official account of the alleged contempt of Congress 
by Mrs. Gorsuch. 
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The only documents not made available to the Subcommittee were 

documents from certain law enforcement files. Id. at 11. 

Apparently unhappy with this limitation, Subcommittee 

Chairman Levitas sent a letter to Mrs. Gorsuch on September 15, 

1982 requesting "all [Superfundl information being reported to or 

otherwise being obtained by the o.s. Environmental Protection 

Agency or any others acquiring such information on behalf of the 

agency." Perry Dec. 15 and Exhibit A. 

In response to the Subcommittee's concerns, EPA made avail-

able to the Subcommittee almost all the documents from EPA's files 

on. the 160 interim priority sites.. EPA declined, however, to 

produce a small number of documents generated by government 

attorneys and other enforcement personnel in the development of 

potential litigation... Those documents, which were part of open 

law enforcement files, include sensitive memoranda and other-

sensi ti.ve papers which identify parties potentially liable. under 

· the Act and. which discuss the strengths and weaknesses: of the 

government's, case against them, legal issuesr anticipated 

defenses:r timetables: and other enforcement plans, negotiation and 

litigation strategy,. the names of potential witnesses, their 

anticipated testimony and other evidentiary matters.. Perry Dec., 

para. 16. In short, EPA withheld documents which in litigation 

would. be characterized as sensitive attorney work-product 
*/ material.-

~/ ~Hickman v. Taylor, 329 U.S. 495 (1947). While we believe 
that the sensitive work-oroduct nature of these documents is more 
than amply established by the declarations submitted herewith, we 
are willing to submit the documents to the Court for an in camera 
inspection should the Court determine that such an examination is 
necessary. 
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After this, there were a number of meetings, exchanges of 

letters and telephone conversations between the Subcommittee, on 

the one hand, and EPA and the Department of Justice on the other. 

EPA sought to accommodate the Subcommittee's concerns about the 

withheld. documents in a. manner which would meet the need to 
I 

prevent their premature disclosure.. The Subcommittee attempted to 

assure EPA that, if EPA produced those doct:iments to the Subcommit­

tee, an effort would be made to preserve their confidentiality. 

However, such documents, if produced, could be disclosed to other 

members of Congress and that Congress could decide to make the 

documents public even if EPA objected .. Perry Dec., para. 19, 

Exhibit B, Exhibit Cat l-2 and Exhibit Eat 7. 

C.. The November 22 Subpoena 

On November t2, 1982, the· Committee served on Mrs. Gorsuch a 

subpoena. calling for her to appear before the Subcommittee on 

December 2, 1982 and to produce at that time the following 

described documents~ 

al.I. books, records, correspondence, 
memorandums, papers, notes and 
documents drawn or received by the 
Administrator and/or her 
representatives since December 11, 
1980, including duplicates and 
excepting shipping papers and other 
commercial or business documents, 
contractor and/or other technical 
documents, for those sites listed as 
national priorities pursuant to 
Section 105C8)(B) of [the Superfund 
Act.] 

l?erry Dec., para. 20 and Exhibit D. Even though EPA had not 

promulgated the above-mentioned statutory list of national 

priority sites, EPA nonetheless undertook, as a matter of 

- 11 -



accommodation to the Subcommittee, to begin to gather all docu­

ments pertinent to the Agency's Interim Priorities List of 160 

sites. Some of those 160 cases were at that time in litigation 

while others were in earlier stages of development and 

negotiation·. While gathering those documents, EPA segregated 

sensitive law enforcement documents for separate review. Perry 

Dec • , para. 21. 

Because the incipient controversy was assuming more critical 

significance, it was brought to the attention of the Attorney 

General and by him to the President at this til't\e·. Perry Dec., 

para .. 22. After reviewing the matter, President Reagan wrote 

Mrs. Gorsuch instructin~ her to cooperate with the Subcommittee.to 

the fullest extent possible. He also instructed her, however, 

that sensitive documents found in 
open law enforcement files should 
not be made available to Congress 
or the public except in extraordi­
nary circumstances~ Because 
dissemination of such documents 
outside the Executive Branch would 
impair my solemn responsibility to 
enf.orce the law, I· instruct you and 
your agency not to furnish copies of 
this category of documents to the 
Subcommittee in response to their 
Subpoena. 

Perry Dec .. , para •. 23 and Exhibit E. 

On the day the President wrote his memorandum to 

Mrs. Gorsuch, the Attorney General sent a letter to Chairman 

Levitas indicating that 

"it has been the policy of the 
Executive Branch throughout this 
Nation's history generally to 
decline to provide committees of 
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Congress with access to or copies 
of law enforcement files except in 
the most extraordinary circumstances .. '" 

Perry Dec., para. 23 and Exhibit F.. The Attorney General. 

explained that 

Ibid. 

"'(olur policy is premised in part on 
the fact that the Constitution vests in 
the President and his subordinates the 
responsibility to 'take care that the 
laws be faithfully executed .. 1 

• • • 

At bot~om the President has a 
responsibility vested in him by the 
Constitution to protect the · 
confidentiality of certain documents 
which he cannot delegate to the 
Legislative Branch.• 

Upon receiving this instruction, EPA intensively reviewed 

sensitive law enforcement documents from its open Superfund law 

enforcement files to insure that no documents would be withheld 

from the Subcommittee except as instructed by the President. 

Those documents which EPA determined. were subject to the Presi-

dent's instruction were also reviewed by the Department of Justice 

under the supervision of the Assistant Attorney General of the 

Land and Natural Resources Division. Perry Dec., para. 24. As of 

December lS, 1982,. EPA and the Department of Justice identified 

sixty-four documents, the disclosure of which would impair the 

government's ability to enforce the Superfund Act. These 

documents were therefore withheld f ram the Subcommittee.· Perry 

Dec .. paras .. 16-18 and 24; Dinkins Dec., paras. 5-9. The 

Subcommittee was provided with lists which identified each of 

those sixty-four documents and briefly explained why each document 

was being withheld. Perry Dec., para. 26 and Exhibit G. 
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On December 2, 1982 Mrs. Gorsuch appeared before the Sub-

committee as instructed by the subpoena. She advised the 

Subcommittee that the documents requested by the subpoena (docu-

ments concerning "'those sites listed as national priorities 

pursuan.t. to Section 105(8) (B) ir of the Superfund Act> did not 

exist, because EPA had not yet listed any sites as national 

priorities pursuant to that section. Perry Dec ... , Exhibit Cat 3. 

Nevertheless, she explained that EPA had "in a $pirit of coopera-

tion and comity"' already begun to gather its files on the 160 

interim priority sites and would make more than 750,000 pages of 

documents available to the Subcommittee. Ibid. She brought with 

her to the hearing, and tendered to the Subcommittee, the first 

five file boxes of such documents, but the Subcommittee declined 

to accept delivery of those documents. Id. at 6. - Indeed, neither 

at that time nor at any subsequent time has the Subcommittee asked 

to examine any of the documents Mrs. Gorsuch brought to the 

hearinq or offered to. produce· thereafter. Perry Dec. , para. 25 .. 

At the hearing, Mrs. Gorsuch also advised the Subcommittee 

that •sensitive documents found in open law enforcement files will 

not be made available- to the Subcommittee,"' citing the President's 

instructions to her. Perry •. Dec .. , para •. 26 and Exhibit c at 5. 

D. The Contempt Resolution and This Lawsuit 

At the conclusion of its December 2 hearing-, the Subcommittee 

passed a resolution finding- Mrs. Gorsuch to be in contempt for 

failure to comply with its subpoena. The Subcommittee reported 

the matter to the full Committee. Perry Dec., para. 27 and 

Committee Report at 57~ 
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A final attempt was made to resolve the impasse between the 

Subcommittee and the Executive Branch at a meeting on December 8, 

1982, but that attempt was unsuccessful.. The Subcommittee's final 

proposal contemplated that its members and staff would have 

unrestricted access to sensitive documents from open law enforce-

ment files. The Executive Branch, although willing to subject all 

such documents to an elaborate screening process within the 

Executive Branch to insure th~t no document would be improperly 

withheld,. was unwilling: to permit the requested Subcommittee 

examination because it.contemplates 

that the President will lose control 
over the contents of material which 
those who assist him in enforcing the 
law have determined to be in a narrow 
category of documents the release 
of which would adversely affect 
the Executive Branch's ability 
to enforce the law. 

Perry Dec .. para .. 28 and. Exhibit H; Committee Report at. 22-23. 

On December 10, 1982, the· Committee reported Mrs ... Gorsuch's 

alleged failure to comply with: the subpoena to the full House of 

Representatives together with a recommendation that she be cited 

for' contempt of Congress.- On December 16, the House of Repre­

sentatives· passed a resolution citing: Mrs. Gorsuch for contempt of 

Congress .. On December 17, the Speaker and Clerk of the House 

certified the contempt citation to the United States Attorney for 

this District for criminal prosecution pursuant to 2 o.s.c. §§192 

and 194.. Late that evening, the certification was delivered to 

the United States Attorney by the House Sergeant at Arms. Perry 

Dec., paras. 29-31~ Declaration of Stanley S. Barris <"Harris 

Dec."), para. 2 and Exhibit A; Committee Report, 57 and 70. 
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On December 27, 1982, the TJnited States Attorney advised 

Speaker O'Neill of his conclusion. that "it would not be appro­

priate for me to consider bringing this matter before a grand jury 

until the civil action has been resolved."' Harris Dec., para. 3 

and Exhibit B.. Chairman Levitas subsequently called for the 

impeachment of the Attorney General and the TJnited States 

Attorney. 129 Cong. Re~. H30-31 Cdaily ed., January 3, 1983) 

<Attachment B hereto). On January 5, 1982, Speaker O'Neill wrote 

a letter to the TJnited States Attorney, asserting that the 

pendency of this civil action did not alter the TJnited States 

Attorney's duty to prosecute Mrs. Gorsuch. Harris Dec~ para.. 3 

and Exhibit C. 

The Executive filed. this action on December 16, 1982, minutes 

after the House vote of contempt, seeking both declaratory and 

injunctive reli"ef. On December 29, the Executive filed an amended 

complaint, seeking declaratory relief only with respect to defend­

ants' efforts to compel production of. the withheld documents.. On 

December 30, defendants filed a motion to dismiss the complaint.; 

SUMMARY OF ARGUMENT 

This case is unique. There has rarely been a sharper 

confrontation between the Legislature and the Executive, and never 

one quite like this. Accordingly, while we are seeking what may 

appear to be extraordinary relief, that is because this is an 

extraordinary situation •. 

The House subpoena sought a broad array of documents con­

cerning numerous open enforcement actions. EPA sought to accom­

modate the Subcommittee's needs by producing files on its 160 
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·interim-priority cases .. These files -- consisting of more than 

750,000 pages of documents -- spell out in detail the technical 

background, parties, and procedural status of each matter. The 

only papers the Executive balked at turning over were a small 

minority of documents that are the most sensitive kind of 

prosecutorial work-product.. Any leakage of such documents to the 

public or· potential targets of EPA and the Justice Department 

could seriously undermine the integrity and effectiveness of law 

enforcement efforts. 

The Subcommittee was urged to review th.e files being produced 

to see whether the additiO'nal few documents being withheld were 

essential for any legitimate oversight function. In addition, the 

Subcommittee was promised that the withheld documents would be 

made available once they were no longer enforcement sensitive. 

However, without establishinq any need for immediate access to the 

withheld documents, the House -- in the midst of the Lame Duck 

session. - rushed to cite Mrs .. Gorsuch for contempt of Congress 

and to demand tha.t she be criminally prosecuted. 

Only the Judiciary can resolve the resulting constitutional 

controversy, which reached a total impasse when the House of 

Representatives took the unprecedented step of citing an Executive 

official for contempt of Congress solely for following the 

instructions of the President that certain documents not be 

disclosed in order to preserve the ability of the Executive Branch 

faithfully to execute the law. By this motion for summary 

judgment,*/ the United States and Mrs. Gorsuch seek a 

*/ Summary judgment is appropriate pursuant to Rule 56, 
Fed.R.Civ.P. because there is no "genuine issue as to any material 
fact" and the plaintiffs are entitled to judgment as a "matter of 
law. n 



declaration that the Executive Branch's refusal to release certain 

highly sensitive materials contained in open law enforcement files 

is fully in accordance with the law, so that the "unseemly" 

situation of a high-level Executive Branch official being cited 

for contempt of Congress and threatened with prosecution can be 

resolved.V 

Such relief is available in this unique situation, as will be 

demonstrated below. First, the controversy is ripe for judicial 

review, because no further steps remain in the subpoena enforce-

ment process and the other two branches of government are at 

complete loggerheads. The Executive, has asserted a constitutional 

privilege to withhold the documents, and Congress is doing all it 

can to require the Executive to forego the privilege and to turn 

over the documents. Thus judicial review is necessary to deter­

mine the right of the Executive to assert the privilege and to 

vindicate that right if the Executive has properly asserted it .. 

Second,. this action may be pursued against the House- and its 

members despite the Speech. or Debate Clause of the Constitution, 

Art •. I, §6, cl. l,, because the Court is not being asked to inter-

fere· with ongoing- congressional action but merely to review the 

validity of efforts. to enforce a complete legislative- act. 

Finally, on the merits of the controversy, the refusal of the 

Executive Branch to produce the documents was properly based upon 

well-recognized separation of powers principles. 

*/ ~United States v. Nixon, 418 U.S. 683, 691-92 (1974). 
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ARGUMENT 

I. This Case Presents a Justiciable Claim 
For Declaratory Relief 

A. This Court Has Subject Matter Jurisdiction 

Subject matter jurisdiction for this suit is properly based 

on 28 cr.s.c. §1331,. because all of plaintLffs' claims ar,ise from 

the constitution and laws of the United States, and on 28 cr .. s.c. 

§1345, because this action was commenced by the Uhited States. 

Defendants.' arguments to the contrary are based on irrelevant 

cases and a confusion between subject matter jurisdiction and 

cause of action.~/ 

That this. Court has subject matter jurisdiction over this 

case is confirmed by the Court of Appeals' decision in United 

States v. A.T.& T., 551. F.2d 384 CD.C. Cir. 1976). There the 

court held that an action brought by the United States to vindi-

cate a claim of Executive privilege asserted against a congres-

sional subpoena presented a claim arising under the Constitution 

*/ Defendants make the strange assertion that the Executive did 
not properly sue in the' name of the United States. That assertion 
is wrong because the Attorney General here seeks to vindicate 
constitutional and legal rights of the President and two Executive 
Branch agencies. See 28 cr.S.C. §§515-19:- Senate Select Committee 
v .. Nixon, 336F .. Supp .. 51, 56-57 CD.D.C. lg.73>. The Executive 

· historically has participated in ligi tation against the Legisla­
tive Branch in the name of the United States. See, e.q., 
Consumers Union v. FTC, No. 82-1737 <D.C. Cir., Oct. 22, 1982); 
Clark v. Valeo, 559 F.2d 642 CD.C. Cir. 1977}r United States v .. 
A .. T. & T.,. 551 F.2d 384 cn.c .. Cir. 1976). 
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of the United States and, hence, under §1331. Id. at 

389.*/ using language applicable here the court stated at 

389 that: 

Other decisions dealing with interbranch 
conflict have not discussed the problem of 
jurisdiction, but have nevertheless reached the 
Il'lerits. It seems to be assumed that these cases, 
dealinq with the powers and relations of the 
branches of the United States, are maintainable 
in federal court, if justiciable at all. we need 
not resolve this question for we find subject 
matter jurisdiction under 28 u.s.c. §1331. 

Defendants rely upon the first decision in Senate Select 

Committee v. Nixon, 366 F. Supp. 51 <D.D.C. 1973>, in which a 

Senate Committee's attempt to enforce a congressional subpoena was 

dismissed for lack of subject matter jurisdiction. Defendants' 

Brief at 33-34. As defendants recognize, the court in that case 

rejected jurisdiction ~nder §1331 for failure to satisfy the 

$10,000 amount-in-controversy requirement then applicable. 366 

F. Supp. at 59-EiI.**/ However, §1331 was subsequently 

*/ Defendants, attempt to distinguish A.T.& T. on two grounds .. 
Defendants' Brief at 43. First, they suggest that A.T.& T.'s 
jurisdictional holdinq should be limited to cases in which Execu­
tive privilege is claimed on national security grounds. However, 
this is an argument on the merits,. i.e., that there is no Execu­
tive privilege f.or law enforcement materials. Defendants' second 
argument is that A .. T.& Tshould be distinguished because the 
congressional party in that case intervened as a defendant and was 
not originally sued. This purported distinction is irrelevant 
since the requirement of subject matter jurisdiction is as applic­
able to intervenors as to original. parties. See 3B Moore's 
Federal Practice !24.18. 

**/ After enactment of a special jurisdictional statute, the 
C'O'urt considered the Committeee's claim and rejected it on the 
merits. 370 F. Supp. 521. (D.D.C. 1974), aff'd, 498 p·.2a 725 (D.C. 
Cir. 1974) . 
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amended to eliminate the amount-in-controversy requirement for 

federal question jurisdiction. ~ 28 u .s .c. §1331, ~amended 

Dec. l, 1980, Pub. L. 96-486, §2Ca), 94 Stat. 2369. This 

amendment to the jurisdictional statute thus eliminates any 

barrier to federal question jurisdiction over the present case. 

Defendants also argue that there is no legislative history 

showing a specific congressional intent to confer jurisdiction on 

the federal courts to decide inter-branch suits. In particular, 

defendants advert to several proposals rejected by the Congress 

which would have conferred upon the courts a specific grant of 

jurisdiction for the civil enforcement of legislative subpoenas. 

Defendants' Brief at 34-35, 39-41.. Yet the failure of Congress to 

enact such a statute is hardly surprising in view of the broad 

grant of jurisdiction created by.§1331, as amended in Pub. L. 

96-48~, §2 Ca),. 94 Stat. 2369, Dec. 1, 1980. Co·ngress could not 

have b.een expected to enumerate every cause of action covered by 

such a general jurisdictional statute and did not attempt to d·o 
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so. Indeed, this same argument was rejected by the Supreme Court 

in Powell v. McCormack, 395 U.S. 486 (1969). In that case, the 

defendants alleged that the Court lacked subject matter 

jurisdiction under 28 o.s.c. §1331 because the legislative history 

underlying that provision did not expressly state that it applied 

to suits questioning the exclusion of Congressmen from the Rouse 

of Representatives. The Court first noted that ltit has generally 

been recognized that the intent of the drafter was to provide a 

broad jurisdictional grant to the federal courts.n Id. at 515. 
T -

rt then found that because the resolution of that case "depend[edJ 

directly on construction of the Constitution (and thel Court has 

consistently held such suits are authorized by (§1331J,"· id. at 

516, the Court had subject matter jurisdiction over the lawsuit. 

Similarly, resolu17ion of this dispute ~depends directly on 

construction. of the Cons ti tu ti on ... and accordingly, subject matter 

jurisdiction lies under §1331.*/ 

In addition to federal question jurisdiction, §1345 also . 

provides a basis for subject matter jurisdiction of the present 

*/ Defendants alsq argue that no cause of action should be 
Tmplied from §1331.. Defendants' Brief at 36-41.. This perplexing 
argument confuses. the iss.ue of subject matter jurisdiction with 
the existence of a cause of action. Plaintiffs have never 
asserted that their cause of action is implied under §1331. See 
Powell v. McCormack, 395 U.S. 486, 512-516 (1969) •. 
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case-.!/ That section provides as follows:-

Except as otherwise provided by Act 
of Congress, the district courts 
shall have original jurisdiction of 
all civil actions, suits or 
proceedings commenced by the Onited 
States,, or by any agency or officer 
thereof eeeressly authorized to sue 
by act of Congress.. (Emphasis added.> 

Defendants argue that this jurisdictional basis is unavailable 

because the final. clause -- "expressly authorized to sue by act of 

Congress" -- is not satisfied. However, defendants misconstrue 

this section because that clause modifies the phrase "any agency 

or officer thereofs and not the phrase "the United States." See -
generally Reviser's· Notes, 28 U .S .c .. §1345; Government National 

Mortgage Association v. Terry, 608 F.2d 614 CSth Cir. 1979>. ~ 

also United States v. Mattson, 600 F.2d 1295, 1299 (9th Cir. 

1979); Onited St"ates v. Solomon, 563 F.2d 1121, lJ.26 (4th Cir. 

1977); Note, 85 Harv. L. Rev. 1566 (1972). 

Defendants. rely principally on United States v. Mattson, 

supra., and United States v. Solomon,. supra, for the proposition 

that §1345 provides no additiona_l capacity to the United States to 

sue "unless another statute expressly authorizes it."' Defendants' 

Brief at 43 .. Yet both those cases recognized that where no 

statute expressly authorizes suit, "the government can sue if it 

has. some interest that can be construed to warrant an implicit 

grant of authority .. "' United States v .. Mattson, 600 F.2d at 1298. 

*/ In United States v .. A.T.&T., the court found it unnecessary to 
decide whether §1345 furnished a basis for jurisdiction, since it 
found jurisdiction under §1331. 551 F.2d at 388-89. 
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~.United States v. Solomon, 563 F.2d at 1126. The courts in 

both cases rejected a claim of a nonstatutory grant of authority 

to sue on behalf of mentally retarded patients in state hospitals 

because the government could not allege an injury in fact suffi­

~ient to grant standing to bring suit or to imply a nonstatutory 

cause of action on behalf of the United States. It is not argued 

here that §1345 grants the United States a cause of action. 

Rather, as demonstrated below, the United States and Mrs. Gorsuch 

can demonstrate sufficient harm to judicially cognizable interests 

to demonstrate standing to maintain this lawsuit. 

B. Plaintiffs Have Standing 

Plaintiffs have standing to sue because they have sustained 

injury-in-fact that is directly traceable to the conduct of 

defendants and which only the courts can adequately remedy. 

Although defendants prefer that this controversy be resolved by 

subjecting Mrs. Gorsuch to a criminal prosecution, requiring such 

a draconian solution .-·would be unseemly, and would. present ·an 

unnecessary occasion for constitutional confrontation between two 

branches of the government.It United States v. Nixon, 418 U.S. 

638, 691-92 (1974}. 

Mrs·. Gorsuch has been cited for contempt by the House, which 

has submitted the matter to the Executive for prosecution. 

Indeed, even if she is never prosecuted by the Executive, the 

House's contempt citation, in and of itself, more than amply 
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establishes the immediacy of this controversy. The House vote 

represents a formal determination by a co-equal branch of our 

government that the head of an Executive agency has failed to 

comply with the law.. That citation thus stands as an accusation 

by the House of Representatives that an Executive officer has 

committed a criminal act in discharging her official duties as . 
Adminstrator of the EPA.~ The effectiven~ss of any high-

level executive official is, at least in part, dependent upon the 

establishment of relations with.the Legislative Branch free of the 

sort of coercion reflected by a contempt of Congress citation. 

These injuries are all concrete, direct and immediate and can only 

be redressed through judicial resolution. 

In addition to the in.jury to Mrs. Gorsuch in her capacity as 

Administrator of EPA, the plaintiff United States has also 

suffered a legally cognizable injury. Here, the injury to the 

Executive Branch and. its agencies is an unprecedented interference 

with its responsibility for faithful execution of the laws and 

derogation of its independenca from a co-equal branch of govern-

ment. The protection of these sensitive law enforcement files is 

necessary because "[hJuman experience teaches that those who 

expect public dissemination of their remarks may well temper 

*/ Indeed, under well-established common law principles, the 
imputation of criminal behavior to an individual is generally 
considered defamatory per se and actionable without proof of 
special damages. 53 C.J.S. Libel and Slander §14. The Court of 
Appeals for this Circuit has held that damage to one's "good name 
and reputation" constitutes injury in fact for Article III 
purposes. Southern Mut. Help Ass'n v. Califano, 574 F.2d 518, 524 
(D.C. Cir. 1977). Here, Mrs. Gorsuch's reputation for fidelity 
to the rule of law has been seriously impugned by the contempt 
citation of the House. 
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candor with a concern for appearances and for their own interests 

to the detriment of the decisionmaking process.It United States v. 

Nixon, 418 U.S. 683, 705 <1974). As the Supreme Court found in an 

analogous contex~, the purpose of the privilege ltis to prevent 

injury to the qual.ity of agency decisions."' NLRB v. Sears, 

Roebuck & Co., 421 rr.s. 132, 151 (1~75). 

NLRB v. Sears Roebuck & Co. involved Exemption 5 of the 

Freedom of Information Act, 5 u.s.c. §552, as applied to protect 

the deliberative process and wqrk-product of the government from 

disclosure. The Court found that the exemption is necessary to 

preserve the efficacy of. the decisionmaking process and to 

encourage the free exchange of ideas within the agency without the 

threat of public scrutiny. Id. at 150. ~Coastal State Gas 

Corp •. v • .QQ!, 617 F.2d 854, 866-69 CD.C .. Cir. 1980}; Bristol-Myers 

£2_ .. v. !!£r 59g: F.2d 18, 23-24 <D.C. Cir .. 1978). In Coastal 

States Gas Corp. v • .QQ!., the Court recognized another reason for 

the exemption!' 

to· protect the adversary trial 
process itself. It is believed that 
the integrity· of our system would 
suffer if adversaries were entitled 
to probe each other's thoughts and 
plans concerning the case. Cer­
tainly less work-product would be 
committed to paper which might harm 
the quality of trial. preparation. 
[ 617 F. 2d at 8 6 4. ] 

Without judicial intervention here, the threat to the 

integrity of the enforcement efforts and decisionmaking process of 

EPA and the Department of Justice under the Superfund law becomes 

very real. 



The threat of premature disclosure if the Executive loses 

control over sensitive law enforcement documents can well be 

expected to inhibit actions of all participants in the law 

enforcement process. It is likelyr for example, that outside 

sources, of information will not cooperate as freely due to the 

fear of possible, premature. disclosure; that parties responsible 

for the hazardous waste sites will avoid settlement negotiations 

and await possible disclosure of the government's settlement 

strategies, and that staff attorneys may shrink from conducting a 

cand~d and thorough evaluation of an enforcement action where 

those evaluations may be disclosed before the case has been 

completed.. Accordingly, the threat that the Executive will lose 

control over enforcement file materials creates a present uncer­

tainty as to the overall independence and integrity of the law 

enforcement process. ~ Perry Dec., paras., 32, and 3 3. Such 

uncertainty and the consequent, harm to the enforcement process 

constitutes an. injury-in-fact to the Executive's ability to 

execute the law, and, hence, to the welfare of the general public. 

Defendants argue that the United St:ates does not have 

standing, absent a statute, unless the case involves either a 

contractual. or proprietary interest of the government, or harm to 

the national security or public welfare. Defendants' Brief at 

46-49. Even if this were the correct standard, the harm to the 

pu.blic welfare threatened oy enforcement of defendants• subpoena 

is sufficient to confer standing upon the United States as 
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plaintiff, in accordance with such cases as In re Debs, 158 U.S. 

564 <1895), and New York Times v. United States, 403 U.S. 713 

(1971). There could be no greater harm to the public welfare than 

disruption of law enforcement activity by the Executive 

Branch.*/ The United States -- unlike other plaintiffs 

has authority to sue on behalf of the public welfare under Debs 

and its progeny. For this reason,· the United States can bring 

suit to vindicate rights shared by the people in common or 

"generalized grievances,"' for which private individuals or 

organizations would not have standing. £!. Valley Forge Christian 

College v. Americans United for Separation of Church and State, 

454. U.S .. 464 Cl982>.**/ 

*/ Of course, this argument in favor of standing presumes that 
plaintiffs have a good case on the merits.. Such a situation is 
not uncommon, however, where the existence of a legally cognizable 
injury is effec.tively the same as: the ultimate legal issue in the 
case. ~Association of Data Processing Service Organizations v .. 
Camp, 397 U.S. 150 (1970). 

**/ For this reason, United States v. Solomon, 563 F.2d 1121 
14th Cir .. 1977), cited by defendants, is inapposite. In Solomon, 
the court found that no nonstatutory grant of authority existed to 
sue on.behalf of mental.ly retarded patients in state hospitals 
because, among other reasons,. it could not be shown that "the 
immediate victims constitute 'the public. at large.'" 563 F.2d at 
1129 .. 
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The foregoing demonstration of injury-in-fact is easily 

traceable to the acts of defendants. It is the defendants who 

caused the subpoena to be served upon Mrs. Gorsuch, cited her for 

contempt of Congress, and certified the matter to the Onited 

States Attorney for crimina·l prosecution.. Indeed, Defendants.' 

brief to this. Court repeatedly urges the criminal prosecution of 

Mrs. Gorsuch pursuant to 2 o.s.c. §194. Defendants' Brief at 9, 

25, 26-27, 30-32, 46, 56. Chairman Levitas has threatened the 

Onited States Attorney and Attorney General with impeachment if 

they do not initiate criminal proceedings against Mrs .. Gorsuch. 

See p. 3, supra.. Onder these circumstances, it is disingenuous 

' for defendants to argue that the 

~complaint doesn't offer a clue 
about how the present legislative 
defendants a.re responsible for 
[plaintiff'sJ injury, for it is 
not the legislative defendants who 
are responsible for proceeding 
under 2 cr.s.c. §192.~ 

Defendants' Brief at 50. 

Defendants' final standing argument concerns the utility of 

declaratory relief to redress: the injuries suffered by plaintiffs .. 

This argument is best considered together with the appropriateness 

of declaratory relief under the circumstances, which follows·. 
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C. Declaratory Relief Is Both Necessary and Proper 

tJnder the Declaratory Judgment Act, a federal district court 

in any actual controversy within its jurisdiction may declare the 

rights and other legal relations of any interested parties seeking 

such a declaration whether or not any further relief is or could 

*/ be sought. 28 u.s.c ... §2201 •. - There are three criteria for 

the issuance of a declaratory judgment. First, there must be a 

"substantial controversy." Second, the controversy must be 

between parties having "adverse legal interests." Third, the 

controversy must be of 11-suff icient immediacy and reality to 

warrant the issuance of a declaratory judgment." Maryland 

Casualty Co. v. Pacific Coal & Oil Co·., 312 IJ.S. 270, 273 Cl941)~ 

~also Super Tire Enqineerinq Co. v. Mccorkle, 416 U.S .. 115, 122 

(1974) ~ Lake Carriers' Ass'n v •. MacMullan, 406 U.S. 498, 506 
. . 

Cl972>'"' In most cases, it would be premature to enter a 

declaratory judgment on the legality of a. witness' refusal to 

comply with a subpoena except as· a defense to a contempt 

proceeding.. Ott the unique facts of this case, however, 

declaratory relief is appropriate ... · 

First, there is a substantial. controversy between the parties 

present here. The Bouse subcommittee and committee in their 

written documents and in their vote to recommend a contempt 

citation have made· clear their total disagreement with the 

*/ The Declaratory Judgment Act does not grant any additional 
jurisdiction to the federal courts, but rather allows them to 
declare the rights and obligations of parties where an actual case 
cause or controversy already exists. Golden v. Zwickler, 394 U.S. 
103 (1969). 
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rationale of the Executive Branch in refusing to turn over sensi­

tive law enforcement materials. The full House of Representatives 

has ratified their position. The defendants take the position, 

and have so stated repeatedly, that a congressional committee is 

absolutely entitled to all documents contained in the open law 

en~orcement files of the EPA, an executive branch agency.. On the 

other hand, the Executive Branch has taken the position that the 

Constitution requires it to maintain control over documents where 

their release would impair the President's ability faithfully to 

execute the law. There is, then, without doubt a controversy both 

concrete and live between the parties. 

Second, the parties have adverse legal interests.. The House 

of Representatives has already voted that Mrs. Gorsuch be cited 

for contempt solely for following the instructions of the Presi­

dent. Moreover, this matter has now been referred to the United 

States Attorney for·prosecution, and the Chairman of the House 

Subcommittee has threatened the United States Attorney and the 

Attorney General with impeachment proceedings unless Mrs. Gorsuch 

is prosecuted. In light of the extraordinary seriousness of this 

unprecedented situation, the parties have sharply adverse legal 

interests •. 

Third, this unique controversy has sufficient immediacy and 

reality to warrant a declaratory judgment here. The House has 

voted contempt and has referred that citation to the United States 

Attorney. The legislative process is complete, thus rendering 

this controversy both immediate and ripe. 

- 31 -



The current case involves a contempt citation against the 

head of an Executive agency whose acts are the acts of the Presi-

dent in many matters. Indeed, the President instructed the 

Administrator to take the action at issue here. Onder such 

circumstances, it is unnecessary to require the agency head to be 

cited for contempt -- much less subjected to criminal prosecution 

-- before resolving the legal issues. This principle was 

emphasized in Onited States v. Nixon, which authorized judicial 

review without requiring contempt as a condition precedent. In 

· that case, the threshold question was whether the Supreme Court 

had jurisdiction over the appeal in view of the fact that the 

normal procedure for reviewing a refusal to comply with subpoenas, 

a defense to a contempt prosecution, was not before it. The Court 

found, in view of the unique situation presented in that case, 

that traditional. methods of review were not applicable: 

Here too, the traditional contempt 
avenue to immediate appeal is peculiarly 
inappropriate due to the unique setting in 
which the question arises. To require a 
President of the United States to place 
h.imself in. the posture of disobeying an 
order of a. court merely to trigger the 
procedural mechanism for review of the 
ruling would be unseemly, and would present 
an unnecessary occasion for constitutional 
confrontation between two branches of the 
Government. Similarly, a federal judge 
should not be placed in the posture of 
issu~ng a citation to a President simply in 
order to invoke review. The issue whether a 
President can be cited for contempt could 
itself engender protracted litigation, and 
would further delay both review on the 
merits of his claim of privilege and the 
ultimate termination of the underlying 
criminal action for which his evidence is 
sought. [418 U.S. at 691-692.J 
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The same legal concept is applicable here. As in the Nixon 

case, the "traditional contempt avenue to immediate appeal is 

peculiarly inappropriate due to the unique setting in which the 

question arises." It is particularly "unseemly" that a high 

Executive offical has been cited for contempt of Congress for 

following the instruction of the President. The purely legal 

issues giving rise to this controversy should be resolved now in a 

civil lawsuit, as in Nixon, in order to resolve and thereby render 

"unnecessary" further protraction of this "constitutional 

confrontation." 

The propriety of declaratory relief in this case is further 

supported by the rationale of Steffel v. Thompson, 415 cr.s. 452 

<1974). There.the plaintiff had been warned twice to stop hand­

billing and demonstrating on the sidewalk of a shopping center. 

He then brought an action for injunctive and declaratory relief in 

the district cou;-t claiming that the application of the law to him 

would violate his First. and Fourth Amendment rights.. In ruling 

that there was a suf.ficient case or controversy for purposes of 

the Declaratory Judgment Act, the Court stated: 

In these circumstances, it is. not 
necessary that petitioner first expose 
himself to actual arrest or prosecution 
to be entitled to challenge a statute 
that he claims, deters the exercise of his 
constitutional rights. See, e.g., 
Epperson v. Arkansas, 393 U.S. 97 (1968). 
[ 415 U. S • at 45 9 l . 

Again, in Lake Carriers' Ass'n v~ MacMullan, 406 U.S. 498 (1972), 

the Court stated that when "compliance is coerced by the threat of 

enforcement, ••• the controversy is both immediate and real." 

406 cr.s. at sos. 
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Defendants appear to concede that declaratory relief would be 

available under the theory of Steffel v. Thompson if no prosecu-

tion was pending and there was a genuine threat of enforcement of 

a criminal statute.. However, defendants argue that: 

the certification by the Speaker renders 
the prosecution 'pending' for purposes of 
Steffel, for 2 u.s.c. §l.94 imposes the 
non-discretionary.duty upon the United 
States Attorney to at least present the 
matter to the grand jury •. 

Defendants' Brie£, at 26-27.~/ This argument makes the 

dubious assumption that §194 must be interpreted in a literal 

manner to deprive the United States Attorney of any prosecutorial 

discretion in si tuation.s where a. House of Congress has certified a 

finding of contempt. Such an interpretation would itself raise 

serious constitutional. questions. 

It is by now: well-settled that "the Executive Branch has 

exclusive authority and absolute discretion to decide whether to 

prosecute a case.i.. United States v. Nixon,. 418 U.S. 683, 693 

Cl973}, citing: Confiscation Cases, 1 Wall- 454 <1869); United 

States v. Cox·,. 342 P.2d 167, 171 CSth Cir.>, cert •. denied, sub .!!,2!!! 

**/ 
~ v. Hauberg, 381 U.S. 935 Cl965) .. - Indeed, the Court 

~/ Defendants also rely upon dicta in United States v. A.T.&T., 
551 F.2d at 393,. n.16 CD.C. Cir. 1976) to the effect that 
"[cJriminal proceedings are begun" by a contempt resolution. 
Taken in context, this statement has nothing to do with the deter­
mination required by Steffel. 

**/ This fundamental power derives from Article II, Section 3, of 
the Oni ted States Constitution which. vests the Executive Branch 
with the authority to see that "the laws be faithfully executed." 
By virtue of this provision, the law enforcement prerogative 
resides "squarely in the executive arm of the government." Pugach 
v. Klein, 193 F. Supp. 630, 634 (S.D. N.Y. 1961). As the Presi­
dent's surrogate in discharging this executive function, Ponzi v. 
Fessender, 258 U.S. 254 (1921), the Attorney General is the chief 
law enforcement officer and possesses the "exclusive prerogative" 
(continued) 
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of Appeals for this Circuit has specifically recognized that the 

Executive Branch retains its traditional prosecutorial discretion 

under §194. As the court stated in Ansara v. Eastland, 442 F.2d 

751, 754 & n.6 (D.C. Cir. 1971) 

We are aware. that • • the Executive 
Branch .. • • may decide not to present 
the [contempt citation] to the grand 
jury <as occurred in the case of the 
off ic1als of the New York Port 
Authority> • • 

Contrary to.defendants' assertions, therefore, §194 does not 

require the United States Attorney to initiate a prosecution. For 

this reason, defendants cannot argue that the theory of Steffel v. 

Thompson is inapplicable to the present case. 

Plaintiffs recognize that declaratory relief is not ordinar­

ily available to permit a witness to challenge the validity of a 

congressional subpoena.. As defendants point out, the "orderly and 

often approved means·~ of raising constitutional defenses to a 

subpoena normally requires presenting one's defense through the 

following- process: review by the subcommittee, ful·l committee, 

and full House· of Congress, followed by referral to the United 

States Attorney and indictment or information.. "Should prosecu­

tion occur, the witness' claims could then be raised before the 

trial court."' Sanders v. McClellan, 463 F.2d 894, 899 m.c. Cir. 

1972), cited in Defendants' Brief at 23. However, none of the 

**/ (continued from previous page) 
tO begin a criminal prosecution.. United States v. ~, supra, 342 
F.2d at 190-91 <Wisdom, J. concurring). Because this power is 
constitutional in source, the Courts have consistently invoked the 
separation of powers doctrine to decline review of particular 
prosecutorial decisions. Newman v. United States, 382 F.2d 479, 
481 CD.C. Cir. 1967); Smith v. United States, 375 F.2d 243, 247 
(5th Cir. 1967}; Inmates of Attica v. Rockefeller, 477 F.2d 375, 
379 C2nd Cir. 1973). 

- 35 -



cases cited by defendants involved the peculiar facts present 

here, namely a completed legislative process which resulted in a 
. */ 

contempt action against a top Executive Branch official.-

There is another reason why declaratory relief is not only 

proper but necessary in the present case. The "regular procedure" 

for testing a witness' claims referred to in Sanders, 463 F.2d at 

900, is not available. The witness in this case, Mrs. Gorsuch, 

was cited for contempt for withholding documents at the direction 

of the President and upon the! advice of the Attorney General. 

Under these circumstances, it is questionable whether the Depart-

ment of Justice could properly prosecute Mrs. Gorsuch for con­
**/ 

tempt.- Because the 3 regular procedure" for resolving this 

dispute is not available, declaratory relief is necesssary for its 

resolution. 

*/ Sanders and the cases cited in that opinion were all cases 
where "in)Unctive or declaratory relief. has been sought With 
respect to an ongoing. congressional investigation.. • • • 11 Id. at 
901 (emphasis added) .. Here congres.sional. action is complete. 

**/ The inability to prosecute Mrs. Gorsuch for contempt has 
several dimensions., As: we have shown, pp. 34-35, supra, 2 U.S.C. 
§194 cannot impose a mandatory obligation to prosecute 
Mrs·. Gorsuch. Since the Attorney General counseled the President 
to instruct Mrs. Gorsuch to withhold the documents in question, it 
would also raise serious ethical. questions for the Department of 
Justice to undertake a discretionary prosecution. See Principles 
of Federal Prosecution, U.S .. Dept. of Justice.r Partl3fl) {July 
1980) .. And, because Article II makes criminal prosecution an 
exclusive responsibility of the Executive Branch in most situa­
tions, it is doubtful that Mrs. Gorsuch could be prosecuted by 
anyone who is not subject to the direction of the President. 
Finally, the criminal prosecution of an Executive official for 
complying in good faith with the President's instructions to 
withhold documents could well be unconstitutional in any event, 
since it imposes a heavy burden on the assertion of executive 
privilege. In this regard, it is significant that civil litiga­
tion remains available as an alternative means of resolving such 
inter-branch disputes. See Senate Select Committee v. Nixon, 498 
F.2d 725 (D.C. Cir. 1974~ 
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The extraordinary and compelling circumstances of this case 

strongly militate in favor of departing from the usual rule that 

the validity of a congressional subpoena can be tested only in 

defense of a criminal prosecution. Accordingly, an immediate and 

concrete controversy exists; a declaratory judgment is not only a 

proper method of review but indeed the best method to.determine 

the legality of the Administrator's action. 

D. The Political Question Doctrine 
Does Not Require Abstention 

This case in.volves a dispute between the Executive and Legis-

.lative Branches over fundamental constitutional principles. The 

only way it can be resolved is through the intervention of the 

Judiciary. Under these circumstances, the political question 

doctrine does not require the Court to abstain from adjudicating· 

the issues raised by this action.*/ 

As noted above, a similar confrontation between the two 

branches was presented in United States v. A.T.&T., 567 F .. 2d 121 

CD •. C. Cir ... 1977). There, the court considered political question 

principles at length in determining whether it was appropriate to 

intervene in the dispute between the two branches over a congres-

sional subpoena... After: noting that the courts had often resolved 

*l Defendants disclaim any argument based upon the political 
question doctrine. Defendants' Brief at 45. Nevertheless, this 
argument is addressed here in the event the Court raises the 
question ~- sponte •. 
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disputes concerning the allocation of power between the branches, 

567 F.2d at 126, n.13, .the court stated at 126: 

Where the dispute consists of a clash 
of authority between two branches, 
however,. judicial abstention does not 
lead to orderly resolution of the 
dispute. No one branch is identified 
as having final authority in the area 
of concern. 

If, the court went on to say, a stalemate resul.ts, judicial inter­

vention is required to avoid the "detrimental effect on the smooth 

functioning of government.w 567 F.2d at 126 .. 

Abstention was. rejected by the court in A.T.&T. because the 

court found those factors to be present. The identical factors 
. 

are present here.. As in A .. T.&T., the Legislative Branch claims a 

power to investigate the manner in which an agency has admini­

stered a particular program.. As part of that power, it contends 

that it has an unlimited right to any documents involved in that 

program. The Executive, on the other hand, as in A.T.&T., con-

cedes that the Legislative Branch has: the power to investigate, 

but contends that the right to investigate is not without bounds 

and cannot reach documents which, if disclosed, would impair its 

duty to faithfully execute the laws. Moreover, a stalemate has 

resulted over this dispute, since no further legislative action is 

possible. A.T.&T. stands for the clear proposition that when 

such a constitutional confrontation between the two branches has 

reached an impasse, the courts have a duty to intervene in order 

to provide for an orderly resolution of the dispute. 
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The Court of Appeals for this Circuit has reached essentially 

the same conclusion in two other cases involving a claim of execu­

tive privilege, Nixon v .. S1rica,. 487 F.2d.700 CD .. C. Cir. 1973> and 

Senate· Select Committee v. Nixon, 498 F.2d 725 CD.C •. Cir. 1974> .. 

In Sirica, a claim of privilege was interposed in response to a 

grand jury subpoena while in Senate Select Committee, the claim 

was interposed in response to a congressional subpoena. In both 

cases the argument was made that judicial intervention was 

inappropriate because non-justiciable political questions were 

involved. That contention was rejected in each case, and in each 

case the court reviewed the merits of the privilege claim. Nixon 

v .. Sirica, 487 F.2d at 716-7187 Senate Select Committee v. Nixon, 

498 F.2d at 728 .. The political.question doctrine, therefore, does 

not preclude this Court from entertaining this action. 
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II. The Speech Or Debate Clause 
Does Not Bar This Action. 

The Speech or Debate Clause does not bar this suit. The 

co.ngressional action in qllestion is complete,. and the Court is in 

no way requested to interfere with any ongoing congressional 

activity. Moreover, in a decision fully applicable here, the 

Court of Appeals for this Circuit has held that a suit such as 

this is not barred by the Speech or Debate Clause. In United· 

States v. A.T.&T., 567 F.2d 121 (D.C. Cir. 1977), the court' 

permitted the Executive Branch to obtain judicial review of a 

congressional subpoena which sought sensitive national security 

information that was subject to a claim of executive privilege. 

The court noted that the intent of the Clause is primarily to 

protect members of Congress from "personal suit[sl against them."' 

567 F .. 2d at 130. Where that is not the case,. "the Clause does not 

and was not· intended to immunize Congressional investigatory 

actions from judical review."' 567 F .. 2d at 129. 
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A. The Purpose of the Speech 
Or Debate Clause 

The Speech or Debate Clause of the Constitution, Article I, 

Section 6, clause 1, provides: 

For any Speech or Debate in either 
House, they [the' Senators and 
Representativesl shall not be 
questioned in any other place. 

The fundamental purpose of the Clause is to "prote~t the integrity 

of the legislative process by insuring the independence of in­

dividual legislators."' United States v .. Brewster, 408 U .s 501, 

507 Cl972}. In this regard, the clause has been expanded beyond a 

literal construction to include anything "generally done in a 

session of the House by one of its. members relating to the busi-

ness before it."' Kilbourn v. Thompson, 103 U .s. 168, 204 (1881) .. 

However, the Clause cannot be interpreted to cover conduct that is 

"in no way related to the due functioning of the legislative 

process."' United States v., Johnson,. 383 U.S. 169, 1972 Cl966). 

Thus, the Court has held that legislative acts covered by the 

Clause in addition to speech or debate are only those which con-

sti tute an "'integral part of the deliberative and communicative 

process"- of the Congress. Gravel v .. United States, 408 U.S .. 606, 

625 {1972). 
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The Clause has been applied to bar two different types of 

suits against members of Congress. The first includes civil or 

criminal suits which seek to hold individual legislators liable 

for their legislative activities. Indeed, the prevention of such 

suits is the primai:y intent of the Clause. See Onited States v. 

A.T.&T.,. 567 F.2d at 130. This bar against criminal prosecution 

or civil damage actions against individual legislators preserves 

their independence when engaged in legislative activities. 

The Clause has also been applied to prevent a second type of 

suit -- one which would directly interfere with the legislative 

process. Thus, for example, the Clause prevents a court from 

enjoining the implementation of a congressional committee's sub­

poena... Such a suit is barred because the relief would "impede 

congressional action"· and ll'interfere with an ongoing activity by 

Congress." Eastland v. United States Servicemen's Fund, 421 o.s. 

491, 509-SlOr n.l& (1975). 

It should: be emphasized, however, that the Clause bars only 

those suits. which would have the. effect of interfering with the 

legislative· process in some· way. Thus, for example, in Gravel v. 

Onited States, 408 U.S .. 606 <1972>, the Court held that the 

private publication by a Senator of materials received by a Senate 

Committee was not entitled to Speech or Debate protection because 

such an activity is not essential. to the legislative process: 
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As the Court of Appeals put it, the 
courts have extended the privilege to 
matters beyond pure speech or debate in 
either House, but "only when necessary to 
prevent indirect impairment of such 
deliberations." United States v • .Q2!., 
455 F .2d at 760 •. 

Here, private publication by Senator 
Gravel through the cooperation of Beacon 
Press was in no way essential to the 
deliberations of the Senate; nor does 
questioning as to private publication 
threaten the integrity or independence of 
the Senate by impermissibly exposing its 
deliberations to executive influence. 
[408 U.S. at 625]. 

See also~ v. McMillan, 412 U.S. 306 Cl973>. 

Finally, the Speech or Debate Clause does not bar the deter­

mination by a court of the legality of the action of a person 

opposing a subpoena if the legislative process has essentially 

terminated. Thus, in Watkins v. United States, 354 U.S. 178, 208 

Cl957) and Barenblatt v. United States, 360 U.S. 109 <1959>, the 

court was required to fulfill its jud~cial function of determining 

the legality of declining to comply with a subpoena when the 

defendants were found in contempt under 2 u.s.c. §192 and prose­

cuted under 2 U.S.C. §194. Similarly in Senate Select Committee 

On Presidential Campaign Activities v. Nixon, 498 F.2d 725 CD.C. 

Cir. 1974), the Speech or Debate Clause was no bar to judicial 

resolution of an executive claim of privilege when the Committee 

brought suit to enforce the subpoena., even though that decision 

effectively prevented the committee from procuring information it 

requested. Moreover, if Congress orders the Sergeant-at-Arms to 

imprison a witness for failing to comply with a subpoena, a court 
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clearly has the power under 28 u.s.c. 2241 et seg., to issue a 

writ of habeas corpus against the Sergeant-at-Arms and those 

imprisoning the witness, and to determine the validity of the 

recalcitrant witness' actions... ~, Kilbourn v. Thompson, supra. 

The overriding purpose of the Speech or Debate Clause is, 

therefore, not to immunize congressional actions from judicial 

review. rt· is not to be. extended "beyond • its intended scope 

and its history, to include all things in any way related to the 

legislative process."· United States v. Brewster, 408 U.S. 501, 516 

Cl972>. To construe the Speech or Debate Clause as barring this 

suit would be inconsistent with this admonition because the relief 

sought here would in no way interfere with any ongoing legislative 

activity. 

B~ Since the Relief Sought Here Would 
Not Interfere With The Legislative 
Process, The Clause Is Not Applicable 

This action will not interfere with the legislative process 

because that process has terminated. The full House has consid-

ered· this matter and: resolved to c-ite Mrs. Gorsuch for contempt. 

The contempt citation has been certified and delivered to the 

United States Attorney.. It is, therefore, critically important to 

emphasize that a dec-laratory judgment in this action would no more 

interfere with any legislative processes than would judicial 

review of the same issues in the context of a criminal contempt 

proceeding. In each, the court would review the lawfulness of 

Mrs. Gorsuch's actions which gave rise to the contempt citation. 

Since it is well-established that Speech or Debate principles do 

not bar such review in the context of a criminal contempt proceed­

ing, see Watkins v. United States, 354 U.S. 178 (1957)~ Barenblatt 
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