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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMB~A 

UNITED STATES OF AMERICA, } 
) 

Plaintiff, ) 
) 

v. ) 
) 

THE HOUSE OF REPRESENTATIVES ) 
OF THE UNITED STATES, et al.,) 

) 
Defendants. ) _______________________________ ) 

Civil Action No. 82-3583 
{Smith, J.) 

MOTION OF THE HOUSE OF REPRESENTATIVES 
FOR LEAVE TO FILE MEMORANDUM 

OF POINTS AND AUTHORITIES IN EXCESS OF 
PAGE LIMITATION OF LOCAL RULE l-9{e) 

Pursuant to Local Rule l-9(e), a statement of Points 

and Authorities shall not exceed 45 pages (double spaced) if 

letter sized, and documents which fail to comply with this 

provision shall not be filed by the Clerk. The United 

States House of Representatives, the Honorable Thomas P. 

O'Neill, Jr., Speaker of the House; the Honorable James 

Howard, Chairman of the House Committee on Public Works; 

Honorable Elliott Levitas, Chairman of the Subcommittee on 

oversight and Investigations; the Honorable Edmund L. 

Henshaw, Jr., Clerk, the Honorable Benjamin J. Guthrie, 

Sergeant-at~Arms, and the Honorable James Molloy, 

Doorkeeper, through their undersigned counsel, respectfully 

move this Court for permisssion to file a Memorandum of 

Points and Authorities in Support of their motion to 



dismiss, the text of which exceeds the page limitation of 

Local Rule 1-9(e). As reasons for the foregoing Motion, we 

submit the following: 

1. The action raises serious questions as to the 

jurisdictional basis of the suit, as well as the Speech or 

Debate Clause of the Constitution, all of which required 

extensive discussion to properly support the Motion to 

Dismiss. 

2.. This action is an unprecedented challenge to the 

lawful and constitutional processes of the House of 

Representatives and involves sensitive interbranch 

relationships requiring thorough discussion of relevant 

points of law. 

For the foregoing reasons,, the Memorandum of Points and 

Authorities exceeds the page limitation and we therefore 

seek permission to file notwithstanding the limit. 

The Memorandum is being filed conditionally with this 

motion. 

Respectfully submitted, 

Steven R. Ross 
Deputy Counsel to the Clerk 
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Of Counsel: 

Eugene Gressman 
Special Counsel 
140 West 62nd Street 
New York, New York 10023 

L. Kirk O'Donnell 

.M. nael L. Murray 
As istant Counsel t 
Office of the Clerk 
U.S. House of Representa~ives 
H-105, The Capitol 
Washington, D.C. 20515 
(202) 225-7000 

Attorneys for the House of 
Representatives 

General Counsel to the Speaker 
U.S. House of Representatives 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

UNITED STATES OF AMERICA, ) 
) 

Plaintiff, ) 
) 

v. ) 
) 

THE HOUSE OF REPRESENTATIVES ) 
OF THE UNITED STATES, et al.,) 

) 
Defendants. ) ______________________________ ) 

Civil Action No. 82-3583 
(Smith, J.) 

ORDER 

It is this day of , 19 , upon Motion 
--~-- ---------- ----

of the House of Representatiqes' defendants for permission to 

file a Memorandum. the page limitations set out in Local Rule 

l-9(e) 

ORDERED, that said motion is hereby granted and it is 

further 

ORDERED, that the Clerk shall file the Memorandum 

previously filed conditionally. 

United States District Judge 



IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLOMBIA 

UNITED STATES OF }Jf.iERICA, ) 
) 

Plaintiff, ) 
) 

v. ) 
) 

THE HOOSE OF REPRESENTATIVES ) 
OF THE UNITED STATES, et al.,) 

) 
Defendants. ) ______________________________ ) 

Civil Action No. 82-3583 
(Smith, J.) 

MOTION OF THE HOUSE OF REPRESENTATIVES 
TO DISMISS AND TO EXPEDITE CONSIDERATION 

The United States House of Representatives, Honorable 

Thomas P. O'Neill, Jr., Speaker, the Honorable James Howard, 

Chairman of the Committee on Public Works & Transportation 

and the Honorable Elliott Levitas, Chairman of its Subcom-

mittee on Oversight and Investigations; the Honorable Edmund 

L. Henshaw, Jr., Clerk, the Honorable Benjamin J. Guthrie, 

Sergeant-at-Arms, and the Honorable James F. Molloy, through 

their undersigned counsel, hereby move the Court to dismiss 

the complaint against them in the above-captioned action 

pursuant to Rule 12(b), Federal Rules of Civil Procedure and 

state as grounds for the motion that the court lacks 

jurisdiction over the subject matter and over the person in 

that the defendants are protected from suit by virtue of the 

Speech or Debate Clause, Rule l2(b) (l) and (2), 

Fed.R.Civ.P.; that the court has no statutory jurisdiction 



to hear the case; and that the action does not present a 

case or controversy under Article III of the Constitution. 

Id. In addition, defendants'submit that the complaint fails 

to state a claim upon which relief can be granted. Rule 

12 (b) (6), ·Fed.R.Civ.P. 

Based on the foregoing, defendants submit that the 

complaint should be dismissed forthwith. 

In addition, pursuant to Rule 57, Fed.R.Civ.P., the 

defendants request that the hearing and consideration of 

this motion be advanced on the Court's calendar and that the 

Court consider and rule on the jurisdictional defenses 

raised herein before proceeding to consider any other motion 

or matters incident to this action. Eastland v. United 

States Servicemen's Fund, 421 U.S. 491, 511 n.17 (1975). 

In support of the motion, we respectfully refer the 

Court to the memorandum of points and authorities filed 

herewith. 

Respectfully subrnit~ed, 

Steven R. Ross 
Deputy Counsel to the Clerk 



Of Counsel: 

Eugene Gressman 
Special Counsel 
140 West 62nd Street 
New York, New York 10023 

L. Kirk O'Donnell 

Office of the Clerk 
U.S. House of Representatives 
H-105, The Capitol 

.Washington, D.C. 20515 
(202) 225-7000 

Attorneys for the House of 
Representatives 

General Counsel to the Speaker 
U.S. House of Representatives 
Washington, D.C. 20515 · 



I?! THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

UNITED STATES OF AMERICA, ) 
) 

Plaintiff, ) 
) 

v. ) 
} 

Civil Action No. 82-3583 
(Smith, J.) 

THE HOUSE OF REPRESENTATIVES ) 
OF THE UNITED STATES, et al.,) 

) 
Defendants. ) 

----------------------------~> 

HOUSE OF REPRESENTATIVES 
MEMORANDUM OF POINTS AND AUTHORITIES 

IN SUPPORT OF MOTION TO DISMISS 

Of Counsel: 

Eugene Gressman 
Special Counsel 
140 West 62nd Street 
New York, New York 10023 

L. Kirk O'Donnell 

Stanley M. Brand 
General Counsel to the Clerk 

Steven R. Ross 
Deputy Counsel to the Clerk 

Michael L. Murray 
Assistant Counsel to the Clerk 

Office of the Clerk 
U.S. House of Representatives 
B-105, The Capitol 
Washinqton, D.C. 20515 
(202) 225-7000 

Attorneys for the Bouse of 
Representatives 

General Counsel to the Speaker 
U.S. House of Representatives 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

UNITED STATES OF AMERICA, ) 
) 

Plaintiff, ) 
) 

v. ) 
) 

THE HOUSE OF REPP..ESENTATIVES ) 
OF THE UNITED·STATES, et al.,) 

) 
Defendants. ) 

~-----------------------------> 

Civil Action No. 82-3583 
(Smith, J.) 

HOUSE OF REPRESENTATIVES 
MEMORANDUM OF POINTS AND AUTHORITIES 

IN SUPPORT OF MOTION TO DISMISS 

Preliminary Statement 

On two leve.ls, this case is an unprecedented and 

historic first. On the surface level of the complaint, it 

is the first attack on the constitutional, legislative 

actions of the United States House of Representatives in a 

federal court proceeding "brought in the name of the United 

States as sovereign," United States v. Nixon, 418 U.S. 683, 

694 (1974). This is a suit, in other words, instituted on 

behalf of "the United States as the sovereign composed of 

three branches," ..!£. at 696, against a constituent part of 

one ._of those three coordinate branches. As such, the suit 

collides with "the established principle that a person 

cannot create a justiciable controversy against himself." 

United States v • .!.££, 337 U.S. 426, 431 (1949). 



But, as the Court observed in the !££ case, 337 U.S. at 

430, "courts must look behind names that symbolize the 

parties to determine whether a justiciable case or 

controversy is presented." It is at that below-the-surface 

level that this case can be seen as the first instance in 

which the Executive Branch, or certain officers thereof, 

seek the aid of the federal judiciary to be excused from 

either the application or performance of federal statutes 

that the Executive Branch is sworn to obey and execute. It 

is also the first modern instance in which the Executive 

Branch seeks invalidation of ·a statute on an advisory basis, 

prior to its enforcement or application. 

This lawsuit offends so many established principles of 

federal jurisdiction and Article III justiciability, and so 

totally fails to allege a cognizable cause of action, as to 

warrant dismissal of the complaint forthwith. 

The House has included in its motion to dismiss two 

procedural prayers which we believe necessitate inunediate 

action: (1) the court should expedite the briefing and 

consideration of the motion to dismiss; and (2) because of 

the serious and fatal jurisdictional flaws in the complaint, 

resolve those threshold issues first without proceeding to 

consider any other issues on the merits. 
: 



I. INTRODUCTION 

A. The Contempt Citation 

On December 16, 1982 the House of Representatives 

considered and passed by a vote of 259 yeas. to 105 nays, 

H.R. Res. 632, 128 Cong. Rec. Hl0061 (daily ed. Dec. 16, 

1982) (attached as Exhibit 1), citing the Administrator of 

the Environmental Protection Agency, Anne M. Gorsuch who was 

subpoenaed as a witness before a duly constituted committee 

of the House and failed to produce certain documents, for 

contempt of Congress pursuant to statute. 2 o.s.c. §192 et 

.!.!S· The proceedings in the Bouse were conducted under 

rules providing that "[q]uestions of privilege [of the 

House] .... affecting the rights of the House collectively, 

its safety and dignity and the integrity of its proceedings 

• • .shall have precedence of all other questions ••• " H.R. 

Rule IX, Rules of the House of Representatives §661, 

reprinted in Constitution, Jefferson's Manual and Rules of 

the House of Representatives, H.R. Doc. No. 398, 96th Cong., 

2d Sess. 317 (1981). (A copy of the rule is attached as 

Exhibit 2). 

The contempt resolution was accompanied by a committee 

report outlining in detail the events which preceded the 

finding of contempt by the House Committee on Public Works 
--

for non-compliance with a subpoena issued by its 

Subcommittee on Investigations and oversight and served on 

November 22, 1982. Contempt of Congress! Report of the 

House Committee on Public Works and Transportation on the 



Congressional Proceedings Against Anne M. Gorsuch, 

Administrator, U.S. Environmental Protection Agency, For 

Withholding Subpoenaed Documents Relating To The 

Com2rehensive Environmental Res2onse, Com2ensation and 

Liability Act of 1980, H.R. Rep. No. 968, 97th Cong., 2d 

Sess. 1 (1982). 

The recommendation to cite.the Administrator for 

contempt was approved by the Committee on December 10, 1982 

and the report, together with additional and minority views, 

was filed on December 15, 1982. 128 Cong. Rec. H9910 (daily 

ed. Dec. 15, 1982) 

The subpoena was issued to obtain relevant information 

within EPA relating to the EPA's administration of the 

so-called "Superfund" law, the Comprehensive Environmental 

Response, Compensation and Liability Act.of 1980, Pub.L.No. 

96-510, codified at 42 u.s.c. §9604 (Supp. V 1981), the 

purpose of which was to provide for the clean-up of 

abandoned hazardous waste sites through the establishment of 

a $1.6 billion trust fund and an enforcement mechanism for 

recovery of the costs of clean-up against the party 

responsible for creating the waste site. As the legislative 

history indicates, the legislation was adopted. to provide 

0 for a comprehensive scheme to provide for recovery of 

damages caused by oil spills, recovery of cleanup costs and 

establishment of liability and requirements for financial 

responsibility." H.R. Rep. No. 172, 96th Cong., 2d Sess. 2 

(1980). 
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The investigation by the 'subcommittee on Investigations 

and Oversight was colTII!lenced to determine whether the 

Environmental Protection Agency, charged with administering 

Superfund, is properly and vigorously enforcing the law, 

particularly with respect to obtaining or recovering the 

full costs of cleaning up abandoned hazardous waste dumps 

from the companies that are responsible. 

The vote to cite the Administrator for contempt 

commenced at approximately 9:40 p.m., December 16, 1982, and 

was concluded at roughly 10:00 p.m. 128 Cong. Rec. Hl006l 

(daily ed. Dec. 16, 1982) (Exhibit 1). Only moments later, 

and before the Speaker of the House had actually certified 

the resolution of contempt to the United States attorney for 

presentment to the grand jury, the Department of Justice 

filed the instant action seeking to enjoin and restrain the 

legislative defendants from taking any further action to 

enforce the subpoena and to declare the subpoena 

unconstitutional. 11 

Service of the complaint was not effected until the 

following day and no attempt was. made to notify or serve the 

summons and complaint upon the House or any of its named 

officers, even though the House did not adjourn until 12:31 

a.m., December 17, 1982, 128 Cong. Rec. Dl456 (daily ed. 
-

Dec. 16, 198,2), and its officers were present during the 

11 The Speaker certified the contempt on the following day 
and it was delivered to the United States Attorney at 11:15 
on December 17, 1982. 128 Cong. Rec. H10268 (daily ed. Dec. 
l 7 , 19 8 2 ) (Exhibit 3 ) • 
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session attending to the business of the House until 

adjournment to receive service had any effort to do so been 

made. 

B. The Complaint 

The complaint identifies the sole plaintiff as the 

sovereign "United States of Ameriqa,• described as residing 

at the following address: "c/o U.S. Department of Justice, 

9th & Pennsylvania Ave., N.W., Washington, D.C. 20530." See 

Local Rule 1-S(b}. 

Jurisdiction is alleged ·to exist under two statutes, 28 

u.s.c. §§1331, 1345. The complaint seeks declaratory relief 

under, but does not cite, the Declaratory Judgment Act. But 

that Act provides only remedies, not jurisdiction. Skelly 

Oil Co. v. Philips Petroleum Co., 339 U.S. 667, 671 (1950). 

We vigorously contest, as shown below, the authority of 

the Attorney Genera1 or any other Executive official, to 

bring suit in the name of the sovereign against the 

Legislative branch, and therefore, refer throughout to 

"plaintiff• to signify the party or parties in interest 

bringing suit, whoever they may be. 

The complaint names the "House of Representatives;" the 

"Committee on Public Works and Transportation;" the 
.,, 

"Subcommittee on Investigations and oversight;" the 

Honorable Elliott Levitas, Chairman of the Subcommittee, the 

Honorable James Howard, Chairman of the full Committee and 

the Honorable Thomas P. O'Neill, Jr., the Speaker of the 



House, and the other elected House officers: the Honorable 

Edmund L. Henshaw, Clerk, the Honorable Benjamin J. Guthrie, 

Sergeant-at-Arms, and the Honorable James Molloy, 

Doorkeeper. l:J 

As explained in the complaint, "[t]his is a civil 

action seeking a declaratory judgment and injunctive relief 

on the grounds that efforts to compel production of the 

documents discussed below are unconstitutional because the 

dissemination of such documents, which are part of open 

investigatory law enforcement files and deliberative 

decision making materials, outside of the Executive Branch 

would impair the President's constitutional obligation to 

ensure that the laws be faithfully executed. United States 

Constitution, Art. II, Sec. l. !!.! United States v. Nixon, 

418 U.S. 683, 711 (1974)." Complaint !13. The Compl~int 

further alleges that subpoena is "defective because it is 

overbroad," Complaint !39, and that Administrator Gorsuch 

cannot be subject to a criminal prosecution under 2 u.s.c. 

.. 

§194 because she "has been instructed by the President to 

withhold such privileged documents from • • • the Congress • 

It Complaint S[41. . . .. 
Finally, the Complaint seeks declaratory and injunctive 

relief, including restraint against the legislative 

defendants from taking further action to enforce the 

ll The complaint does not name the Chaplain or the 
Postmaster, the two remaining elected constitutional House 
officers. See, u.s. Const., art. I, §2, cl. 5; H.R. Rule 
II, Rules of the House, supra §635 at 305; Buckley v. Valeo, 
424 U.S. 1, 128 (1976). 
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subpoena: that 2 u.s.c. §194 cannot be invoked against an 

executive official and that the subpoena "is 

unconstitutional on its face and as applied." Complaint, 

Prayer for Relief, !D. 

The summons served upon the House of Representatives 

and its Member and officer defendants purports to require a 

response by way of motions or answer within 20 days after 

service. Pursuant to Rule 12(a), Fed.R.Civ.P., the United 

States or an officer or agency thereof is entitled to 60 

days after service within which to respond. Apparently, the 

Department believes that while the law provides 60 days, for 

example, to members of local draft boards, Totus v. United 

States, 39 F.Supp. 7 (E.D. Wash. 19'41) and to agencies 

performing governmental service like the Tennessee Valley 

Authority, Ramsey v. United Mine Workers, 27 F.R.D. 423, 425 

(E.D. Tenn. 1961), the House of Representatives, as a 

component of the United States, is not entitled to 60 days. 

The House, its officers and members have been customarily 

afforded the 60 day time limit in recognition of their 

self-evident status as "officers" for purposes of Rule 

l2(a), Sharrow v. Holtzman, Civ. Action No. 78-C-2407, 

(E.D.N.Y. issued March 26, 1979) slip op. at 2 n.l 

(unpublished opinion} aff 'd 643 F.2d 1292 (2d Cir. 1979) 

cert. denied 452 U.S. 939 (1981), and the Department itself 

has routinely claimed the 60 day limit in representing 

Members, officers and employees sued in their official 

capacity. The House of Representatives desires prompt 

-s-



dismissal of this suit and so we have filed the motion to 

dismiss as expeditiously as possible. The prompt filing of 

the motion to dismiss should not be construed to mean 

agreement with or acquiescence in the Department's assertion 

that the House and its Member and officers are entitled only 

to the 20 days afforded private parties. it 

c. Subsequent Events 

Following the late night filing of the complaint, the 

Department of Justice announced its intention not to take 

the steps mandated by the criminal contempt statute, despite 

the nondiscretionary nature of the obligation imposed upon 

the United States Attorney to present the matter to the 

grand jury. 2 u.s.c. §194. In Re Frankfeld, 32 F.Supp. 915 

(D.D.C. 1940). 

Instead, the Department of Justice, at a press 

conference held the following day, announced the filing of 

this suit "seeking to block the contempt action" and "to 

enjoin any effort to pursue the criminal action against 

The court might be aware that the summons filed by the 
former Senate Select Committee on Presidential Campaign 
Activities, the so called "Watergate Committee", provided 
then President Nixon the normal 60 days, however, the 
Committee moved to reduce the time the same day it filed the 
Complaint to 20 days. Prior to any action by the district 
court on the motion, the parties stipulated to a reduction 
of time to answer or respond to 20 days. The motions and 
stipulation are reprinted in Presidential Campaign 
Activities of 1972, Appendix to the Hearings of the Senate 
Select Comm. on Presidential Campaign Activities: Legal 
Documents Relating to the Select Committee Hearings, 93d, 
Cong., 1st and 2d Sess., Part I, 541, 637-643 (1974} 
(herelnafter "Senate Select Committee Legal Documents"). 



Gorsuch." Department of Justice Statement, p.l (attached as 

Exhibit 4). 

Unattributed Department spokesmen stated: "It would be 

a terrible dereliction of office to prosecute under [the] 

circumstances." Wall St. J., Dec. 20, 1982, at 6, col. 1. 

On December 17, 1982 at 11:15 p.m., the Speaker's 

certification was delivered to the United States Attorney 

for the District of Columbia, and notification of delivery 

was presented to the House at approximately 1:00 a.m. on 

Saturday morning December 17, 1982 while the House was in 

session. 128 Cong. Rec. Hl02~8 (daily ed. Dec. 17, 1982) 

(attached as Exhibit 3). 

II. INJUNCTIVE AND DECLARATORY RELIEF 
ARE INAPPROPRIATE 

A. ,The Speech or Debate Clause 
Bars The Request For Injunctive 
And Declaratory Relief 

The instant Complaint seeks "injunctive relief on the 

ground that efforts to compel production of the documents 

discussed below are unconstitutional ••• • Complaint !13, 

and states that because "there is no legal basis for the 

House of Representatives to serve upon the United States 

Attorney a request for criminal prosecution under the 

provisions of 2 u.s.c. §194 ••• the ["plaintiff"] has no 

adequate remedy at law ••• [andl is entitled to an 

injunction to prevent such action,• Complaint is 41, 42, and 



43. ii In addition, the prayer for relief requests the 

court to "enjoin and restrain defendants from taking any 

further action to enforce the' outstanding subpoena served by 

the Conunittee on Public Works and Transportation ••• " 

Complaint, Count II, ~A. 

The Speech or Debate Clause prevents Members not only 

frpm being "questioned" in court for actions performed in 

the chamber in terms of either testifying, McSurely v. 

McClellan, 553 F.2d 1277, 1299 (D.C. Cir. 1976) <!.!!.bane) 

cert. dismissed as improvidently sranted, 438 U.S. 189 

(1978): Gravel v. United States, 408 U.S. 606, 616 (1972), 

or in terms of liability, E£!. v. McMillan, 412 U.S. 306 

(1973), but even from "the burden of defending themselves." 

Dombrowski v. Eastland, 387 U.S. 82, 85 (1967). 

The Speech or Debate Clause is the paradigmatic 

manifestation of the separation of powers, Davis v. Passman, 

442 U.S. 228, 235 n.11 (1979}, designed to "preserve the 

!I At this point, as far as the House of Representatives, 
its Members or officers are concerned, there is nothing 
further to prevent since all action which can be taken in 
the House has been completed. The Department of Justice 
must understand, having prosecuted hundreds of prior cases 
under the statute, see senerally, Sky, Judicial Review of 
Congressional Investigations: Is There An Alternative To 
Contempt?, 31 Geo.Wash.L.Rev. 399 (1962) that once 
certification is effected by the Speaker, no further action 
lies within or is necessary by the House. Although no full 
Comrii.ittee or floor action had been taken before adjournment 
sine die of the 97th Congress with regard to a similar 
subpoena issued by the Subconunittee on oversight and 
Investigations of the House Conunittee on Energy and 
Conunerce, the complaint is drawn to include that conunittee's 
subpoena. Complaint is 20, 31, 35J 36. Accordingly, the 
action could be read to seek injunoti.on of ongoing 
legislative activity of another coruni.ttee. 

-lJ.-



constitutional structure of separate, coequal and 

independent branches of government." United States v. 

Helstoski, 442 U.S. 477, 491 (1979). It protects "Member's 

conduct at legislative committee hearings," Gravel v. 

United States, 408 U.S. at 624, on the floor, Kilbourn v. 

Thompson, 103 U.S. 168, 200 (1882), and before other 

officially convened groups of legislators. Vander Jagt v. 

O'Neill, 524 F.Supp. 519 (D.D.C. 1981), aff'd. No. 81-1722 

(D.C. Cir. Dec. 23, 1982). 

The "plaintiff's" complaint makes no pretense in 

alleging anything but "pure" legislative acts taken in the 

chamber and in committee in relation to the issuance of a 

subpoena.~, e.g., Complaint !26 (subcommittee vote); !27 

(full committee vote); !31 (service of subpoena by 

subcommittee of the Committee ori Energy and Commerce}, and 

!35 (subcommittee vote). It is beyond doubt that voting, · 

re.porting and debating or anything done in the chamber or 

committee cannot serve as a basis for suit. United States 

v. Brewster, 408 U.S. 501, 527 (1972} (a court cannot 

inquire into how a legislator "spoke, how he debated, how he 

voted, or anything he did in the chamber or in committee"). 

Members and staff are acting within the legislative 

sphere when conducting investigations, Tavoulareas v. Piro, 

93 F.R.O. 11, 18 (D.D.C. 1981); 527 F.Supp. 676, 682 (D.D.C. 

1981), and when authorizing or preparing subpoenas, McSurely 

v. McClellan, 521 F.2d 1024, 1037 (D.C. Cir. 1975) aff 'd en 

bane by an equally divided court, 553 F.2d 1277, 1284 



(1976); Eastland v. United States Servicemen's Fund, 421 

U.S. 491, 505 (1975). The "plaintiff" avers the power to 

perform, and the actual performance of, these very 

legislative acts in the action. See, e.g., Complaint !s. 4-5 

'lCo:rnmittee on Public Works and Transportation has power to 

issue subpoenas and to vote to cite a witness for contempt}; 

Complaint !21 ($ervice of subpoena); Complaint !27 

(committee voted to cite Admin~strator for contempt): and 

Complaint !28 (House passed a resolution}. 

Once it is determined that Member's are acting within 

the legislative sphere, as clearly they are when voting or 

debating on a contempt resolution, Kilbourn v. Thompson, 103 

u .• 168, 200 (1882) judicial inquiry is at an end and "the ~ 

Speech or Debate.Clause is an absolute bar to judicial 

interference." Eastland v. United States Servicemen's Fund, 

421 U.S. 491, 503 (1975) (emphasis added). 

As to non-legislator defendants, they are also 

immunized when performing acts within the legislative sphere 
' 

either delegated to them by constitutional rule-making 

authority, Consumers Union of the United States, Inc. v. 

Periodical Press Correspondents' Ass'n., 515 F.2d 1341, 1343 

(O.C. Cir. 1975), cert. denied 423 U.S. 1051 (1976). 

(legislative functionaries supervising seating in press 

galleries "performing delegated legislative 

functions ••• [which] were an integral part of the 

legislative machinery"), or which if performed by Members 

themselves would be immune. Gravel v. United States, 408 



. 
U.S. at 618. And the non-legislator agents are liable only 

for carrying into execution an unconstitutional order of the 

House outside the House of Representatives but not for acts 

which "if performed in other than legislative contexts, 

would in [themselves] be unconstitutional or otherwise 

contrary to criminal or civil statutes." Doe v. McMillan, -
412 U.S. at 312-13. Kilbourn, supra at 200 (Members immune 

for debating, reporting and adopting resolution to arrest 

contumacious witness; sergeant-at-arms liable for false 

imprisonment in executing warrant where there was no valid · 

legislative inquiry); Powell v. McCormack, 395 U.S. 484, 505 

(1969} (Members immune for voting to exclude Representative 

elect; officers subject to declaratory relief for refusing 

to accord Representative elect rights and emoluments of 

office); Eastland v. United States Servicemen's Fund, supra 

(Members and staff immune for issuance of subpoenas which 

infringed First Amendment rights of plaintiffs); Doe v. -
McMillan, supra (Member and committee consultant immune for 

authorizing and preparing allegedly libelous report; 

remanded for determination whether public printer's actions 

exceeded legitimate legislative bounds).~/ 

~I Here it is unnecessary to even consider whether 
leg~slative functionaries could be subject to "coercive 
relief," for no House officer is required to do anything 
under the contempt statute. Powell v. McCormack, 395 U.S. 
486, 514-515 (1969). It is the House which votes and the 
Speaker who certifies, 2 u.s.c. §194, and no officer is 
charged with any responsibility in either regard. The 
"plaintiff" has either named the officers in total disregard 
for the plain words of the statute, which do not implicate 
them, or in a transparent attempt to save the complaint from 
dismissal by naming non-legislator agents. The officers are 
simply not proper party defendants and cannot save an 
otherwise infirm complaint from dismissal. 



The act of certification by the Speaker and its 

delivery to the United States.attorney is intimately cognate 

to the vote and debate on the resolution of contempt~ it is 

a legislative act by the narrowest definition because it 

forms "an integral part of the deliberative and 

communicative processes by which Members participate 

in ••• House proceedings with respect ••• to ••• matters 

which the Constitution places within the jurisdiction of 

either House." Gravel v. United States, 408 U.S. at 625. 

The Speaker, and Clerk of the House, regularly and by rule 

certify all bills and resolutions which pass the House and 

the certification of contempt is therefore, something 

"generally done in a session of the House by one of its 

members in relation to the business before it." Kilbourn v. 

Thompson, 703 U.S. at 204. ~also H.R. Rule I, Rules of 

the House of Representatives, supra §624 (Speaker is 

authorized to sign enrolled bills whether or not the House 

is in session) and H.R. Rule III, !.£. §643 (Clerk to certify 

passage of all bills and joint resolutions}. 

Eastland also makes it abundantly clear that neither 

injunctive nor declaratory relief can lie against 

legislators and their aides in view of the absolute nature 

of the clause. 421 u.s. at 507. 

In Eastland, plaintiffs sued the Chairman and nine 

Members of the Senate Subcommittee and its Chief Counsel for 

issuing and serving a subpoena upon a bank for plaintiff's 

records in alleged violation of the organization's First 



Amendment associational and free speech rights. In a 

complaint remarkably similar to the "plain~iff's" action 

here, 

••• USSF and its members ••• sought a permanent 
injunction restraining the Members of the 
Subcommittee and its Chief Counsel from trying to 
enforce the subpoena by contempt of Congress and 
other means and restraining the bank from 
complying with the subpoena. Respondents also 
sought a declaratory judgment declaring the 
subpoenas and the Senate resolutions void under 
the Constitution. 

421 U.S. at 496~ 

The court of appeals stayed enforcement of the 

subpoenas pending consideration of the claims by the 

district court, !£. n.9, and later during court of appeals 

consideration, ..!.£. n.10, and held that "although courts 

should hesitate to interfere with congressional actions even 

where First Amendment rights are clearly implicated, such 

restraint could not preclude judicial relief where no 

alternative avenue of relief is available other than 

tthrough the equitable powers of the court.'" Id. at 497 

quoting Eastland v. United States Servicemen's Fund, 488 

F.2d 1252, 1259 (D.C. Cir. 1973). 

The Supreme Court reversed, rejecting the power of the 

courts to enjoin implementation of the subpoenas on the 

"theory ••• that once it is alleged that First Amendment 
-

rights may be infringed by congressional action the 

Judiciary may intervene to protect those rights." Id. at 

409. The Court rejected as well the "clear 

implication ••• that the District Court was authorized to 



' enter a 'coercive order' which in context would mean that 

the Subcommittee would be prevented from pursuing its 

inquiry by use of a subpoena to the bank." 421 U.S. at 500. 

Accordingly, the Court remanded with instructions to dismiss 

the complaint in its entirety. Id. at 512. 

Similarly, in .E2!.. v. McMillan, supra, public school 

children and their parents brought an action against Members 

of the District of Columbia committee to prevent publication 

by Congress of a committee report, which included derogatory 

information on absenteeism and disciplinary problems. The 

plaintiffs' "complaint prayed. for an order enjoining the 

defendants from further publication, dissemination, and 

distribution of any report containing the objectionable 

material and for an order recalling the reports to the 

extent practicable and deleting the objectionable .material 

from the reports already in circulation." E2!, v. McMillan, 

412 U.S. at 304-305. 

The Court affirmed dismissal of the complaint on Speech 

or Debate Clause grounds •inso;ar as it sought relief from 

the Congressmen-Committee members, from the Committee staff, 

from the consultant, or from the investigator, for 

introducing material at Committee hearings that identified 

particular individuals, for referring the report that 
-

included material to the Speaker of the House and for voting 

for publication of the report." 412 U.S. at 312. 

Furthermore, because the defendant legislators did no 

"more than conduct the hearings, prepare the report and 

_,-;_ 



authorize its publication," id. at 312, they were not 

subject to suit, and here the defendant legislators did no 

more than report and vote the privileged resolution of 

contempt and have the Speaker certify it to the United 

States Attorney. !/ 

The court of appeals had declined to enter any 

injunctive relie·f because the Public Printer agreed not to 

seek republication or distribution beyond the internal needs 

of Congress, 459 F.2d 1304, 1315 (D.C. Cir. 1972), and the 

"plaintiff" is in no better position in this case to 

demonstrate the irreparable injury which would entitle it to 

injunctive relief because like the plaintiff in ~' the 

"plaintiff" cannot show any "current activity by [Congress] 

which constitute[s] ••• an actual threat along such lines, 

or which otherwise give immediacy to the claim that 

constitutional freedoms are being infringed or jeopardized." 

BE,! v. McMillan, 459 F.2d at 1316 quoting Cole v. McClellan, 

439 F.2d 534, 536 (D.C. Cir. 1970). !/ 

Of particular relevance to the facts alleged in the 

complaint is the court of appeals statement on remand 

The House has certified hundreds of contempts to the 
United States Attorney for prosecution. During the period 
1945-1957 the House alone referred over 100 contempt 
cit~tions to the Department for prosecution. c. Beck, 
Contempt of Congress 14 (1959). We are unaware of the 
Department ever having raised the constitutionality of the 
statute on its face or as applied in any of these cases. 

ll This point vividly illustrates the patent absurdity 
presented by the "plaintiff's" complaint. It seeks nothing 
less than the exercise of the Court's equitable powers 
against itself and presumably, the United States Attorney. 



affirming the District Courts' entry of judgment for 

defendants on speech or debate grounds that, "Restricting 

distribution of committee hearings and reports to Members of 

Congress and the federal agencies would be unthinkable." 

.E£!. v. McMillan, 566 F.2d 713, 718 (D.C. Cir. 1977}. 

The evolution of this Circuit's decisions on the 

inappropriateness of coercive relief against legislators in 

light of the Supreme Court's pronouncement in Eastland can 

be seen by contrasting the Circuit's opinion upholding the 

preliminary injunction in Eastland with Judge Leventhal's 

later statement in United States v. American Telephone & 

Telegraph, 567 F.2d 121, 129 (D.C. Cir. 1977) that: "The 

fact that the Executive is not in a position to assert its 

claim of constitutional right by refusing to comply with a 

subpoena [because the documents were in the possession of 

AT&T] does not bar the challenge so long as members of the 

subcommittee are not, themselves, made defendants in a suit 

~ 

to enjoin implementation of the subpoena.• (emphasis added). 

Of course in the instant suit all the defendants are 

legislative entities and the "plaintiff" is seeking 

precisely what Judge Leventhal understood would be precluded 

by Eastland. 

The "plaintiff's" complaint, filed by the Department of 

Justice, is diametrically opposite to its position in other 

cases, where it is defending the very legislative acts it 

now attacks. Only last month the Department asserted, on 

b-!half of the "United States" and the House that the Clause 



.. 

. 
is an absolute bar to suit against the House and Senate and 

its officers in a suit challenging the enactment of the 

"Tax-Equity and Fiscal Responsibility Act of 1982," 

Pub.L.No. 97-248, 96 Stat. 324 (Sept. 3, 1982). There 

plaintiffs filed an action for injunctive and declaratory 

relief, before the bill which ultimately became law passed 

the House and was signed by the President. In defense of 

the suit the Department asserted that the clause was an 

absolute bar to maintaining suit against "officers and 

officials of the Bouse and Senate as well as the 

institutions themselves." Memorandum In Support of Motion 

To Dismiss By United States and Senate Defendants at 18, !_:. 

Henson Moore v. United States House of Representatives, and 

Ron Paul v. United States, Consolidated Civ. Action Nos. 

82-2318; 82-2352 (D.D.C.) !/ 

The Department's memorandum unabashedly proclaimed that 

the "amendment of a bill by the Senate, the tabling of a 

proposed resolution by the House, and the signing of the 

bill by the Speaker of the House and the President of the 

Senate, is by any definition 'legitimate legislative 

activity' protected by the speech or debate clause." Id. at -
19. The Department also argued that the act of certifying, 

the very same act in question in this case, by the Clerk of 
·. 

! 1 The suit was.dismissed by Judge Joyce Hens Green in a 
Memorandum Opinion issued on December 16, 1982, on the 
grounds that plaintiffs lacked standing to sue and up?n the 
basis of the doctrine equitable discretion announced in 
Riegle v. Federal Open Market Committee, 656 F.2d 873 (D.C. 
Cir. 1981). 
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the House "is certainly conduct related to the functioning 

of Congress itself, and thus within the protection of the 

Clause." Id. !/ -
In summary, the Speech or Debate Clause absolutely bars 

injunctive or declaratory relief against the House of 

Representatives or its Members in this case. 

B. Under Th'ese Circumstances 
Federal Courts Will Not Inter
fere By Way Of Declaratory Or 
Injunctive Relief In Criminal 
Prosecutions · 

Presaging the denial of both injunctive and declaratory 

relief in Eastland were a series of cases in this circuit 

denying exercise of the district court's equity powers to 

grant injunctive or declaratory relief against congressional 

committees. · When applied in conjunction with the well 

established judicial principle that federal courts will not 

interfere with pending criminal prosecutions, Younger v. 

Harris, 401 U.S. 37 (1971); Steffel v. Thompson, 415 U.S. 

!/ There is nothing unusual about the Department asserting 
the speech or debate clause on behalf of congressional 
defendants and it has done so in virtually hundreds of 
cases. See e.g., McSurely v. McClellan, supra. For a more 
complete list of cases in which the Department has done so 
see, e.g., Representation of Congress and Congressional 
Interests In Court: Hearings Before the Subcomm. on 
Separation of Powers of the Senate Comm. on the Judiciary, 
94th Cong., 2d Sess. 20, 22-27 (1976); and Report of the 
House Committee on the Judiciary Identifying Court 
Proceedings and Actions of Vital Interest to Congress, 97th 
Cong., 2d Sess. 208 (Comm. Print No. 14, 1981). Because the 
tax case is recent, we have attached the relevant portions 
of the Department's memorandum as Exhibit 5 as 
representative of the position which it has consistently 
taken. 
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452 (1974), it becomes apparent that "plaintiff" cannot 

invoke the court's equity jurisdiction under the present 

circumstances. 

In Sanders v. McClellan, 463 F.2d 894 (D.C. Cir. 1972), 

plaintiff sought injunctive and declaratory relief against 

the Chairman and Members of the Permanent Subcommittee on 

Investigations with respect to a Senate resolution 

authorizing an investigation into the causes of civil 

disturbances and the issuance of a subpoena thereunder for 

records maintained in connection with a journal which he 

published. "The question pressed for decision is • • • 

whether plaintiff is entitled to an injunction or a 

declaratory judgment that would enable him to refuse to 

appear before the Subcommittee, free of the possibility of 

contempt citation, in response to the request for all 

records and documents ••• ,• 463 F.2d at 897, pertaining to 

the inquiry. 

Although the court of appeals rejected the theory 

earlier expounded in Pauling v. Eastland, 288 F.2d 126 (D.C. 

Cir. 1960) that suits for declaratory relief against the 

legislature were "non-justiciable," Sanders v. McClellan, 

463 F.2d at 897, it nevertheless determined that plaintiff 

was not entitled to declaratory relief for several 

compelling reasons equally applicable here. 

The courts' analysis of the reason why declaratory 

relief is inappropriate is worth setting out in detail, for 



it draws into precise focus the way in which section 194 

provides all the necessary protection for a witness. 

We first note the existence, apart from resort to 
our jurisdiction in equity, of an orderly and 
often approved means of vindicating constitutional 
claims arising from a legislative investigation. 
A witness may address his claims to the Subcommit
tee, which may sustain objections. Were -the 
Subcommittee to insist, however, upon some 
response beyond the witness' conception of his 
obligation, and he refused to comply, no punitive 
action could be taken against him unless the full 
Committee obtained from the Senate as a whole a 
citation of the witness for contempt, the citation 
had been referred to the United States Attorney, 
and an indictment returned or information filed. 
Should prosecution occur, the witness' claims 
could then be raised before the trial court. See 
Wilson v. United States,: 125 u.S.App.o.c. 153,369 
F.2d 198 (1966). See generally c. Beck, Contempt 
of Congress (1959); R.L. Goldfarb, The Contempt 
Power (1963). 

463 F.2d at 899. 

It is both premature and presumptuous to seek exercise 

of this court's equitable powers to abruptly cut off the 

"orderly and approved means" by which the "plaintiff's• 

constitutional claims can be asserted and vindicated. .!QI 

The court of appeals then went on to address 

plaintiffs' claims, which again bear remarkable resemblance 

to those asserted by the "plaintiff." First, the Sanders 

plaintiff claimed the invalidity of the authorizing 

resolution, 463 F.2d at 900, just as the "plaintiff" attacks 

the.resolution of contempt here, Complaint !28; next 

lO/ The President's claim of executive privilege 
throughout the investigation and prosecution of Watergate 
offenses was litigated in the criminal context. Nixon v. 
Sirica, 487 F.2d 1 (D.C. Cir. 1973) (~ bane) (grand jury 
subpoena); United States v. Nixon, 418 U.S. 683 (1974} 
(17(c) subpoena during criminal trial). 
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plaintiff argued that the resolution was "overbroad," as the 

"plaintiff" argues here, Complaint S39; and finally "Mr. 

Sanders also attacks Resolution 308 as applied to him, that 

is, he attacks the subpoena duces tecum as unconstitution-

al." id; ~Complaint, Prayer for Relief, !D. The court 

firmly dispensed with these claims: "To rule with him would 

require us to ignore the regular procedure for testing 

witness' claims." Id • ........ 
The decision went on to discuss the pre-Baker v. Carr 

cases, all of which were via appeal from contempt 

convictions, id., and the post Baker cases seeking to 

"bypass the regular procedure referred to, by invoking the 
~ 

equitable powers of the judiciary." Id. at 901. ........ The court 

concluded that "in each of these cases finally decided by 

this court in which injunctive ~ declaratory relief has 

been sought with respect to an ongoing congressional 

investigation, the relief has been denied, if not always for 

the same reason." .!S· (citations omitted). 

Finally, the court dealt with Sanders' claim that 

protection of the significant constitutional interests in 

the confidentiality of news sources and the chilling effect 

on the news gathering process could not be vindicated in a 

criminal trial for contempt. The plaintiff relied for this 
-

claim on Dombrowski v. Pfister, 380 U.S. 479 (1965), where 

injunctive and declaratory relief were sought in federal 

court against prosecution by state officials alleged to be 

using a criminal statute in bad faith to deter· plaintiff 
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from exercising legitimate civil rights. The Supreme Court 

had reversed the lower court's decision to abstain to permit 

a possibly narrowing state construction of the statute, on 

the ground that defending in a criminal prosecution did not 
' 
offer adequate remedy in view of clearly threatened 

enforcement of the statute. The Sanders court rejected this 

plea as well, relying on the doctrine of Younger v. Harris, 

401 U.S. 37 (1971), that as a matter of comity between 

federal and state governments, federal courts will not 

enjoin a state prosecution under a state statute alleged "to 

be void" on its face. 

Our's is not a case of comity between federal and 
state sovereigns. It does present, however, the 
analogous problem of the relationship between two 
coordinate branches of the same government, and so 
is akin to the comity between Nation and State 
relied upon in Younger. The judiciary has the 
duty "of not lightly interfering with Congress' 
exercise of its legitimate powers• ••• While we 
have held in Part III of this opinion that 
deference due to Congress does not render the 
issue nonjusticiable, nevertheless, the court must 
not intervene prematurely or unnecessarily. 

463 F.2d at 903 (emphasis added). 

There simply is no reason to grant the relief requested 

for any subsequent prosecution will "afford[ J ••• an 

opportunity to raise [Administrator Gorsuch'sl constitu

tional claims." .401 u.s. at 49 •. ll/ 
·. 

ll/ We will address later the alternative basis for 
declining to entertain this suit, which like the reasons for 
narrowly construing the ability of federal courts to enjoin 
state prosecutions, resides in "the function of federal 
courts in our constitutional plan." Id. at 52. In turn, the -



Younger reaffirms that the "settled doctrines that have 

always confined very narrowly the availability of injunctive 

relief against state criminal prosecutions" 401 U.S. at 53, 

even against a "statute which 'on its face' abridges First 

Amendment rights retain vitality." Id. -
Younger and its progeny do nothing to erode the 

principle that injunctive or declaratory relief is 

unavailable against pending prosecutions. 

Indeed Samuels v. MacKell, 401 u.s. 37 (1971} held that 

declaratory relief is foreclosed when a state prosecution is 

pending. 

In addition, Steffel v. Thompson, 415 U.S. 452 (1974) 

holds that declaratory relief may be granted when no state 

prosecution is pending and "a federal plaintiff demonstrates 

a genuine threat of enforcement of a disputed criminal 

statute" regardless of whether the challenge is to the 

statute on its face or as applied. 415 U.S._ at 475. The 

certification by the Speaker renders the criminal 

prosecution "pending" for purposes of Steffel, for 2 u.s.c. 

§194 imposes the nondiscretionary duty upon the United 

!!/ [Continued from previous page] 
function of federal courts to resolve actual "cases or 
controversies" rather than accord the courts "an unlimited 
power to survey the statute books and pass judgment on laws 
before the courts are called upon to enforce them,• id., 
deprives the action of any real Article III substanc'S:" 
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States Attorney to at least present the matter to the grand 

jury. 

The law of this circuit establishes that 8 (c]riminal 

proceedings (under 2 u.s.c. §192] are begun by a resolution 

of the full House or Senate, citing the witness for 

contempt." United States v. American Telephone & Telegraph, 

551 F.2d 384, 393 n.16 {D.C. Cir .. 1976). Therefore, since 

the criminal proceeding has "begun" declaratory relief under 

Steffel is not available. 

The principles that courts of equity will neither 

enjoin, nor declare the rights of parties in, criminal 

prosecutions enunciated in the foregoing cases are aptly 

summarized in Douglas v. City of Jeanette, 319 U.S. 157, 163 

(1943): 

It is a familiar rule that courts of equity do not 
ordinarily restrain criminal prosecutions. No 
person is immune from prosecution in good faith 
for his alleged criminal acts. Its imminence, 
even though alleged to be in violation of 
constitutional guarantees, is not a ground for 
equity relief since the lawfulness or 
constitutionality of the statute or ordinance on 
which the prosecution is based may be determined 
as readily in the criminal case as in a suit for 
an injunction. 

The policy of refraining from interference in pending 

prosecutions, particularly those begun under 2 o.s.c. §194, 

is not only sound judicial policy but is wholly consistent 

with the legislative intent of Congress in enlisting "the 

aid of the Judiciary to enforce its will.• Eastland, supra 

at 509 n.16. 
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The investigative power of the Congress has bee.n, from 

the earliest days of the Republic, exercised to examine and 

review the administration of .executive departments of the 

government. Landis, Constitutional Limitations on The 

Congressional Power of Investigation, 40 Harv.L.Rev. 153, 

170-175 (1926) and examples cited therein, including 10 

Annals of Cong. 786-87 (1800) (investigation of Secretary 

Wolcott's administration of treasury); 21 Annals of Congress 

1606-07 (1810) (investigation'of Brigadier General Wilkinson 

and allegations of complicity in foreign intrigue). 

That the purpose of the ·criminal contempt statute, 

enacted in 1857, was to enlist the aid of the judiciary, is 

clear from the legislative history. One of the sponsors 

explained in detail the purposes-and procedures implemented 

by the statute: 

The first section of the bill confers no summary 
power on any tribunal; it increases no power now 
existing in any committee, and confers no power to 
be exercised either by the committee or the House. 
It makes a.mere substitution of a judicial 
proceeding for the ordinary proceeding by 
attachment by a parliamentary body. It 
substitutes a definite punishment for an 
indefinite punishment. It substitutes an 
efficient punishment for an inefficient 
punishment. It substitutes the quiet formality of 
judicial proceeding in lieu of the irregular 
proceedings which occurred in this House 
yesterday, in attempting to exercise such 
jurisdiction as is necessarily incident to any 
parliamentary investigation. It places in the 
court power to punish according to the gravity of 
the offense, and does not make it a question of 
time in relation to the beginning or the end of 
the session, whether the party shall be confined 
one day, one week, ten months, or two years, 
without any sort of reference to the merit or 
demerit of the party, and depending entirely on 
the accidental time of the duration of the 
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Congress at which he may be called upon to 
testify. I presume, therefore, that it does not 
inflict any burden on the citizen; that it throws 
guards around him: that it causes punishment to be 
more equitably measured out according to the 
gravity of the offense, and makes it more sure 
than any punishment that can be inflicted by this 
House. In addition to the great security of the 
rights of the citizen, it removes him from the 
passions and excitement of the Hall, which may 
affect the duration of the punishment, and makes 
the question a matter of calm judicial 
consideration and reflection, to be passed upon by 
a jury of his countrymen, and not in this arena, 
where partisans may frequently, in political 
questions, carry into the measure of punishment 
their party hostilities. So much for the first 
section of the bill. 

Cong. Globe, 34th Cong., 3d Sess. 427 (remarks of Rep. 

Davis). 

The Congress fully intended and contemplated that the 

procedures prescribed by the statute would apply to 

executive officials and private persons alike: 

The bill proposes to punish equally the Cabinet 
officer and the culprit who may have insulted the 
dignity of the House. • • 

Id. at 429. 

The appropriateness of utilizing the criminal contempt 

statute as a means of enforcing congressional subpoenas to 

executive officials was recognized and endorsed only 

recently by the Ervin Committee in the Senate Select 

Committee's Watergate investigation. Chief Counsel, Sam 
-

Dash, in explaining to Judge Sirica the reasons for taking 

the unusual step of instituting civil suit to enforce a 

congressional subpoena for the Watergate tapes, stated that 

"(o]rdinarily we would have subpoenaed an official 
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subordinate to the President ~nd then the proper rou~e would 

have been either a recommendation for citation for contempt 

which we come [sic] the criminal route referring to the 

prosecutor or the extraordinary way of our common law powers 

to prosecute ourselves through the sergeant-at-arms." 

Transcript of Court Proceedings at 13, Senate Select 

Committee v. Nixon, supra, Senate Select Committee Legal 

Documents at 918. 

Indeed, the Supreme Court has noted: "Congress, in 

enacting !192, specifically indicated that it relied upon 

the courts to apply the exacting standards of criminal 

jurisprudence to charges of contempt of Congress to assure 

that the congressional investigative power, when enforced by 

penal sanctions, would not be abused." Gojack v. United 

States, 384 U.S. 702, 707 (1966). See also Russell v. 

United States, 369 U.S. 749, 755 (1962). 

The kinds of claims asserted by the "plaintiff" in the 

conplaint have previously been considered by the courts in 

reviewing prosecutions under the statute. For example, see 

McPhaul v. United States, 304 U.S. 372, 382 (1960) where the 

court resolved on appeal from a conviction under the statute 

a claim of overbreadth1 and United States v. Tobin, 195 

F.Supp. 588, 608-613 (D.D.C. 1961) where the court 
~ 

considered the witness' claim of executive privilege. 

As we will demonstrate, each and every valid 

constitutional contention which can be advanced by the 

"plaintiff" may be adequately adjudicated in any ensuing 
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criminal proceeding and the assertion to the contrary is 
' 

unsupported by any showing that the interests of the 

Executive in avoiding "great ~nd immediate" harm will be 

prejudiced by following the statutorily prescribed method 

under the criminal contempt statute. 

The essence of the executive's pleas seems to be that 

it wishes to unilaterally substitute a civil review 

mechanism, the instant suit for injunctive and declaratory 

relief~ for the procedure which has been enacted into 

statute. This attempt to erect law by executive fiat, 

substituting ~ hoc civil review for the duly enacted 

statutory and judicially approved provisions, not only 

represents an impermissible usurpation of the legislative 

function but also ignores the extensive history of 

legislative and ~xecutive consideration of this very 

question and the proper exercise of legislative judgmant 

that proceedings pursuant to the statute provide the 

necessary and. proper safeguards for the witness while 

serving the legislatures need to obtain information. ]1./ 

What emerges, then, from the legislative history of the 

statute, contemporary understanding of its reach, and 

]di The criminal contempt statute is also the 
preferred way to proceed because it avoids interference with 

·the legislature. "Finally, what is sought--government by 
injunction--is anathematic to the American judicial 
tradition ••• " United States v. City of Philadelphia, 644 
F.2d 187, 203 (3d Cir. 1980). What was said there is 
equally true here: the Executive cannot chose a means which 
Congress has rejected because of "convenience and political 
considerations." Id. citing New York Times, Co. v. United 
States, 403 U.S. 713, 742 (1971} (Marshall, J., concurring). 

-31-



Supreme Court interpretation, ,is that the criminal 

prosecution under 2 u.s.c. §§192, 194 is preferred because 

it provides the witness, whether he or she is an executive 

official or private person, the full panoply of safeguards 

attendant to a criminal case. 111 

III. THE COURT LACKS JURISDICTION 
TO ENTERTAIN THE ACTION 

The House of Representatives submits that the complaint 

is fatally defective in that there is no statutory basis for 

a suit by the Department of Jµstice, or the Executive 

against the Legislative Branch, or one of its houses, in the 

instant case the House of Representatives; that even if the 

statutes relied upon by the plaintiff confer a statutory 

grant of jurisdiction, the action does not satisfy the 

constitutional requirements for a "case or controversy" 

under Article III, §2 of the Constitution because neither 

the "United States" nor the Executive branch has standing, 

because neither has suffered any injury-in-fact traceable to 

the actions of the House of Representatives which is 

redressable by the courts; and in any event should the 

elements of standing be satisfied, the action is 

nevertheless premature and unripe for judicial review. 

Finally, there is no nonstatutory basis upon which the 

Executive can bring suit under any implied authority, which 

.!l.I Congress has even applied the criminal contempt 
statute to its own employees for contumacious conduct before 
committees. Contempt of o. Robert Fordiani, H.R. Res. 743, 
96th Cong., 2d Sess., 126 Cong. Rec. H6177 (daily ed. July 
21, 1980). 
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even if available, could not satisfy the Article III 

requisites for jurisdiction. 

In Senate Select Committee v. Nixon, 366 F.Supp. 51 

(D.D.C. 1973) the President defended a suit by the former 

Watergate Committee chaired by then Senator Sam J. Ervin and 

on precisely such fundamental and threshold jurisdictional 

grounds obtained quick dismissal of the suit. As we will 

demonstrate below, the instant suit is even more seriously 

flawed from a jurisdictional standpoint and must be 

dismissed. 

At the outset of the jurisdictional argument, the House 

of Representatives wishes to again protest the presumptuous 

assumption by the "plaintiff" of the sovereign's mantle 

"United States". The House of Representatives has raised 

the issue of the Executive's entitlement to denomination as 

"United States" in suits where it has refused to defend the 

constitutionality of statutes in favor of advancing the 

narrower parochia~ goals of the Executive. In no case is it 

clearer that the Executive has forfeited its right to 

proceed as the "United States" by refusing to enforce a 

valid law, and in bringing a suit as' plaintiff to challenge 

its constitutionality directly against the Legislative 

branch. 

A. There Is No Statutory Jurisdictional 
Basis For The Suit 

It is axiomatic that in "a civil complaint • • • 

jurisdiction is a threshold issue • • • [and] is not 

automatic and cannot be presumed." Senate Select Committee 
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on Presidential Campaign Activities v. Nixon, 366 F.Supp. 

Sl, SS (D.D.C. 1973) (Sirica, J.). Furthermore, "the 

presumption in each case is that a federal court lacks 

jurisdiction until it can be shown that a specific grant of 

jurisdiction applies." ..!£. Finally, the federal judiciary 

"may exercise only that judicial power provided by the 

Constitution by Article III and conferred by Congress." Id. 

And of course, jurisdiction may not be conferred by 

agreement or waiver by the parties. Mitchell v. Maurer, 293 

U.S. 237, 244 {1934). Louisville & Nashville R.R. v. 

Mottley, 211 u. S. 149 (1908) ·• 

The Department relies first on the basic "federal 

question" statute, 28 U.S.C. §1331, to support the 

jurisdiction of the ·court. 1!/ 

The legislative history of section 1331 is barren of 

any indication that Congress intended or understood the 

section to vest jurisdiction in the courts to decide 

inter-branch suits. 

l!/ In Senate Select Committee, supra, the Ervin 
Committee similarly attempted to ground jurisdiction for its 
civil suit to obtain Presidential tape ~ecordings in section 
1331. 366 F.Supp. at 59. The Court rejected section 1331 
as a basis for jurisdiction because the Ervin Committee 
failed to satisfy the $10,000 amount in controversy 
requirement then contained in the statute, primarily because 
neit.her the "intrinsic value" of the tapes nor the 
legislator's rights and responsibilities could be quantified 
in a manner which would satisfy the $10,000 threshold. 366 
F.Supp. at 59-61. Rather than pursue an appeal, the 
Committee sought and obtained a statute granting 
jurisdiction to sue. Senate Select Committee v. Nixon, 370 
F.Supp. 521 (D.D.C. 1973). 
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The Watergate Committee, ,in its final report, had 

recommended "that Congress enact legislation giving the 

United States District Court ·for the District of Columbia 

jurisdiction to enforce congressional subpoenas issued to 

members of the executive branch, including the President." 

The Final Report of The Senate Select Committee on 

Presidential Campaign Activities, S.Rep.No. 981, 93d Cong., 

2d Sess. 1084 (1974). The recommendation was never 

implemented by the Congress, and as shown below, it was 

specifically omitted from the title of the bill which 

ultimately provided procedures for the civil enforcement 

power granted to the Senate. In the Matter of the 

Application of the Senate Permanent Subcommittee on 

Investigations, (Cammisano) 655 F.2d 1232; 1238 n.28 (D.C. 

Cir. 1981) ("The Act [Ethics in Government] does not, 

however, include civil enforcement of subpoenas by the House 

of Representatives.") The issue of authorizing federal 

courts to hear civil enforcement cases was at the fore of 

congressional discussion immediately after Watergate and 

during enactment of the Office of Senate Counsel, Ethics in 

Government Act of 1978 §705, Pub.L.No. 95-521, 92 Stat. 

1878, 2 O.S.C. §288(d) (Supp. III 1979) 28 U.S.C. §1364 and 

the suggestion that Congress would enact an authorization 
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statute without comment is inconceivable. lS/ 
. 

Nor could section 1331 be read to imply a cause of 

action. Where a statute does not clearly establish a civil 

cause of action, the Supreme Court has held that one will be 

inferred only after satisfaction of comprehensive standards. 

Cort v. Ash, 422 U.S. 66 (1967), Transamerica Mortgage 

Advisors, Inc. v. Lewis, 444 U.S. 11 (1979). "Under these 

decisions the 'central inquiry' and the 'ultimate question' 

is congressional intent," United States v. City of 

Philadelphia, 644 F.2d 187, 191 (3d Cir. 1980), and the 

standard is no different for ·inferring a cause of action "in 

favor of the government than the standard applicable to 

private litigants." Id. -
The Cort v. Ash criteria do not favor inferring a cause 

of action, because at least two of the criteria are absent. 

As articulated in Cort the critical inquiries are, first is 

the United States "one of the class for whose especial 

benefit the statute was enacted ••• [s]econd, is there any 

indication of legislative intent, explicit or implicit, 

either to create a remedy or deny one?" 422 U.S. at 78. 

Of course, the "United States," assuming arquendo the 

entitlement of the Executive to clothe itself in the 

-
15;-· 

Special Prosecutor Archibald Cox has written: 
0 But resolving disputes between the President and Congress 
over the provision of evidence for the Congress is not part 
of, or incident to, any judicial business confided to the 
courts by the statutes that presently define their 
jurisdiction; and therefore the courts cannot now rule upon 
the effect of congressional subpoenas." Cox, The Role of 
the Supreme Court in American Governr.lent, 26-27 (Oxford 
Univ. Press 1976). 
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sovereign, is no part of a "class for whose especial benefit 

the·statute was enacted," 1§/'and there simply is no 

legislative intent explicit or implicit one way or another. 

· What does exist is 2 u.s.c. §§192 and 194 and the clear 

congressional intent to establish that as a mechanism to 

~nforce its subpoena, repeatedly recognized by the Supreme 

Court as an appropriate invocation of judicial authority. 

Thus in Watkins v. United States, 354 U.S. 178, 207 (1957) 

the Court stated that "Congress has invoked the aid of the 

federal judicial system in protecting itself against 

contumacious conduct [and] [i]t has become customary to 

refer these matters to the United States Attorneys for 

prosecution under criminal law," and in Russell v. United 

States, 369 U.S. 749, 755 (1962) the Court stated that by 

"enacting the criminal statute under which these petitioners 

were convicted Congress invoked the aid of the federal 
# 

judicial system in protecting itself against contumacious 

conduct.• 

161 In United States v. City of Philadelphia, supra, 
the United States asserted a "dutyh under two criminal 
statutes to sue to prevent violations of constitutional 
rights. The court of appeals rejected this "duty" theory, 
taking the Supreme Court's admonition in a predecessor case 
brought against the mayor and other city officials that such 
"amorphous propositions" could not support a cause of 
acti.on. Rizzo v. Goode, 423 U.S. 362, 376 (1976). See 
also, Clark v. Valeo, 559 F.2d 642, 654 (D.C. Cir. 1"977) (en 
bane) (Tamm, J., concurring} ("Not only does this argument--
[that the Government has a constitutional duty to take care 
that the laws are faithfully executed] assume a role for the 
executive as the 'protector of the Constitution,' but it 
also presupposes a decision on the merits of this suit"). 
And so the "duty" theory has been thoroughly discredited. 
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The "central inquiry" concerning C?ngressional intent 

in these matters is answered in favor of the statutory means 

already in place and not in implying a civil remedy. 

In United States v. City of Philadelphia, supra, the 

Attorney General argued that since the legislative history 

of the Reconstruction era Civil Rights Act did not reveal 

that Congress considered providing a civil remedy for the 

United States one could be implied in favor of the 

government from two criminal statutes. The court of appeals 

rejected this argument for reasons particularly relevant to 

the present case: 

the extensive congressional consideration of the 
problem of enforcement and the comprehensive 
legislative program that it developed simply 
foreclose the possibility that it implicitly 
created an additional remedy without ever 
mentioning its existence in either the statutes or 
the debates. There certainly is no evidence of 
congressional intent to create an additional 
remedy with the incredible breadth and scope of 
this one. The responsible answer ••• is that 
Congress never intended to grant a civil action to 
the Attorney General. 

644 F.2d at 194-195. 

Likewise, in the present circumstance, implying an 

additional remedy would turn congressional intent on its 

head. 

While a few courts have on occasion, ~ sponte, 

entreated the Congress to enact civil enforcement 

provisions, they have nevertheless recognized that the 

decision to do so is a legislative judgment, which must be 

statutorily authorized by Congress, not invented and 

manufactured by litigants and thrust upon the court. 
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"Although this question is not before the Court, it 

does feel that if contempt is; indeed, the only existing 

method [for resolving disputes between Congress and 

witnesses], Congress should consider creating a method of 

allowing these issues to be settled by declaratory 

judgment." United States v. Tobin, 195 F.Supp. 588, 617 

(D.D.C. 1961). (emphasis added) On appeal, the court of 

appeals requested "that Congress will first give sympathetic 

consideration to Judge Youngdahl's eloquent plea." 306 F.2d 

270, 276 (D.C. Cir. 1962) 

Despite these judicial supplications, Congress has 

declined to do so. 

In fact, when the Congress proposed to subject 

executive officials to civil enforcement actions to enforce 

congressional subpoenas the Department of Justice opposed 

the measure and in view of its opposition, executive 

officials were stricken from the reach of the civil 

enforcement statute. 28 u.s.c. §~364, enacted as Title V, 

Ethics in Government Act, supra. As originally introduced, 

Senator Ervin's Watergate Reform Act, s. 495, 94th Cong., 

1st Sess. §101, (1975} included a mechanism for enforcement 

of congressional subpoenas against executive officials. 

During consideration of S.495 in the Senate Governmental 
. 

Affairs Committee the Department of Justice opposed the 

provision, arguing instead that there should be one-time 

only statutes if the need ever arose: 

What remains as the position of the Department is 
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that a specially drawn statute for each specific 
situation would be preferable • . 

Watergate Reorganization and Reform Act of 1975: Hearinss 
Before the Senate Comm. on Government Operations on S.495 
and S2036, 94th Cong., lst Sess., Part 2, 33 (1976) 
(testimony of Michael M. Ohlmann, Assistant Attorney 
General, Office of Legislative Affairs, Department of 
Justice). 

The Department later explained that its opposition was 
. 

constitutionally compelled because the provision represented 

an attempt by Congress "to exercise what is traditionally 

understood to be exclusively executive functions, namely, 

the litigation of cases in the courts." Id. at 34. - , 
See 

also, Representation of Consress and Consressional Interests 

In Court: Hearinss Before the Subcomm. on Separation of 

Powers of the Sen. Comm. on the Judicia;y, supra n.9 at 

90-91 (1976) (Justice Department Statement on Constitu

tionality of S.2731 providing, inter alia, for civil 

enforcement mechanism.) 

On the strength of these views, the final version of 

the bill did not contain any provision for civil enforcement 

against executive officials. Senator Abourezk, the chief 

sponsor of the civil enforcement provisions which ultimately 

became the Ethics In Government ~ct, Pub.L.No. 95-521, 

codified at 2 u.s.c. S§288 !.! seq. (Supp. III 1979), 28 

u.s.c. Sl364 (Supp. II 1978), explained the reason for 

deletion of the provision 

S.2569, S.4227, and S.495 also. contained a 
provision authorizing Congress "to bring civil 
actions, without regard to the sum or value of the 
matter in controversy, in a court of the United 
States to require an officer or employee of the 
executive branch of the U.S. Government, or any 
agency or department thereof, to act in accordance 
with the Constitution and the laws of the United 
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States • • " During the subcommittee hearing?, 
the Department argued vigorously that bringing 
such suits would be unconstitutional in light of 
Buckley v. Valeo, 424 U.S. 1, 138 (1976) •••• 
Due to this opposition tp that section, it was 
deleted by the Senate Government Operations 
Committee when the bill was reported •••• 

123 Cong. Rec. 51913 (daily ed. Feb. 1, 1977} (statement of 
Sen. Abourezk) • 

The position of the Department during consideration of 

the bill creating the Senate Legal Counsel and vesting the · 

courts with jurisdiction to enforce its subpoenas against 

private parties indicates its own conviction that the action 

brought against the House is constitutionally flawed. 

Coupled with the failure of Congress to follow the 

reconunendations of the Ervin Committee to provide federal 

court jurisdiction to entertain enforcement suits, it is 

abundantly clear that Congress never intended to create an 

interbranch right of action under section 1331. 

Section 1345, the other statutory basis alleged for 

"plaintiff's" suit, sheds further light on whether section 

1331 provides jurisdiction of interbranch. s~its for it 

limits suits by the United States to those expressly 

authorized by law. Section 1345 provides 

Except as otherwise provided by Act of Congress, 
the district courts shall have original 
jurisdiction of all civil actions, suits or 

. proceedings commenced by the United States, or by 
any agency or officer thereof expressly authorized 
to sue by act of Congress. (emphasis added). 

In United States v. Mattson, 600 F.2d 1295, 1297 (9th 

Cir. 1979), the court of appeals held that "the United 
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States may not bring suit to protect the constitutio~al 

rights of the mentally retarded without express statutory 

approval ••• " (emphasis add~d} And in United States v. 

Solomon, 563 F.2d 1121 (4th Cir. 1977) the court found no 

explicit or implicit authority upon which the government 

could sue.state officials responsible for the operation of a 

state hospital for the mentally retarded in alleged 

violation of the constitutional rights of patients. The 

court noted "while the United States points to numerous 

examples of federal legislation evidencing federal 

interest ••• it points to no statute which explicitly 

authorizes the bringing of this suit." 563 F.2d at 1124. 

Concluding that "interest in the generic sense, in the 

subject matter of the suit," .!E.· at 1125, was insufficient 

with respect to "a question of authority," the court 

affirmed dismissal of the suit. 

On its face, section 1345 is "merely a statutory 

expression of the Congress• constitutional power to define 

the jurisdiction of federal. courts without which a federal 

court cannot entertain a suit regardless of how solidly a 

litigant establishes his standing." Clark v. Valeo, 559 

F.2d 642, 657 (D.C. Cir. 1977) (~bane) (Tamm, J., 

concurring). It simply provides the district court with 
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jurisdiction, provided of course, "the United has ~ 

capacity and standing to bring suit ••• " .!£. (emphasis 

added) 11.I 

The House of Representatives respectfully submits that 

section 1345 provides no additional capacity to the "United 

States" to sue, or the court to hear such suit, unless 

another statute expressly authorizes it. The court of 

appeals for this Circuit recognized the obvious limits of 

section 1345 in suits between the branches and in United 

States v. American Tel. & Tel. Co., 551 F.2d 384, 389 (D.C. 

Cir. 1976) when it proclaimed that "[a] question arises 

whether suit is brought 'by the United States' within §1345 

when the executive branch is seeking to enjoin the 

legislative branch." It found alternatively that 

jurisdiction .existed under section 1331 given the national 

security interests sought ~o be protected by the executive • ., 

The A.T.&T. court's rendition of section 1331 as a 

jurisdictional basis is also inapposite because the 

Department did not sue a coordinate branch directly, but a 

private party to prevent compliance with a congressional 

subpoena, and the House subsequently intervened as a 

defendant in a pending suit. 

11.I~ We address the lack of standing in 
section, Part III Bl, infra • 

.!!/ 

the next 

... 

See also, New York Times v. United States, 403 
0. S. 713, 7 53-54 {19 71) (Harlan, J. , dissenting) (a 
is posed whether the Attorney General is authorized 
these suits in the name of the United States). 

question 
to bring 

-43-



B. The Suit Does Not P~esent A Case 
Or Controversy Within The Meaning 
of Article III 

1. Lack Of Standing 

In the novel and unprecedented fashioning of a suit 

directly by the Executive against the Legislature, it is not 

enough to allege statutory jurisdiction, for as the court 

has recently reaffirmed, 

The requirements of Article III are not satisfied 
merely because a party requests a court of the 
United States to declare its legal rights, and has 
couched that request for forms of relief 
historically associated with courts of law in 
terms that have a familiar ring to those trained 
in the legal process. 

Valley Forge Christian College v. Americans United For 
Separation of Church and State, 102 s.ct. 752, 757-758 
(1982). 

President Nixon's counsel argued that Article III did 

not provide for suits by one branch against another when the 

Ervin Committee sued for declaratory relief in connection 

with its subpoena to the President in Senate Select 

Committee v. Nixon, supra, 

The suggestion that the proper manner to resolve 
the heretofore unresolved question of executive 
privilege as it applies to Congress by way of a 
declaratory judgment is not novel •••• The 
suggestion flies in the face of the role of the 
courts in our constitutional system. For this is, 
quite simply, a dispute between Congress and the 
President, and to use the words of Justice 

. Douglas, ' federal courts do not sit as an 
orrbudsman refereeing disputes between the other 
two branches.' 

Brief of Richard M. Nixon In Opposition To Plaintiffs' 
Motion for Summary Judgment at 10, Senate Select Committee 
v. Nixon, 366 F.Supp. 51 (D.D.C. 1973) reprinted in Senate 
Select Committee Legal Documents, supra n.9 at 814. 
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The position of the Bouse of Representatives in-this 

case is that the action does not satisfy the requirements of 

standing, which emanate "ex proprio vi9ore" from Article 

III, Valley Forge Christian College, supra at 758 and 

accordingly the action must be dismissed. No part of the 

House's argument is ba~ed 6n the "political question" 

doctrine, but on the "bedrock" requirements imposed by 

Article III. 

Foremost among the ex proprio viqore requirements of 

Article III is that a plaintiff have standing to sue. 

Because constitutionally required, standing is a "threshold 

question in every federal case." Warth v. Seldin, 422 U.S. 

490, 498 (1975) (emphasis added). The standing inquiry 

"focuses on the party seeking to get his complaint before a 

federal court and not on the issues he wishe·s to have 

adjudicated." Flast v. Cohen, 392 U.S. 83, 99 (1968). 

The first inquiry is whether any statute has explicitly 

conferred standing on "the United States" to sue in this 

instance; and second, whether in the absence of a statute 

"the United States" may maintain a nonstatutory suit because 

it has suffered a judicially cognizable injury. 

As to the first inquiry, we have already indicated that 

the two statutes relied upon by the Department do not 

authorize suit: as to the second inquiry, we submit that the 

"United States" as a whole has suffered no injury in-fact 

and therefore has no standing to sue. Moreover, a plaintiff 

must show an injury which is "direct" and both "real and 
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immediate" not "conjectural" or "hypothetical." Golden v. 
' 

Swickler, 394 U.S. 103, 109-110 (1969). 

The complaint fails to allege any concrete injury in 

fact to the nation as a whole which has been recognized to 

provide standing to the "plaintiff" in the absence of any 

express statutory authority to sue. 

The "United States" has not been injured in any 

"direct" and "immediate" way; nor will it be injured at all 

if the prosecution proceeds under 2 u.s.c. §194. 

All the cases recognizing the nonstatutory authority of 

the Executive to bring suit are premised on injury to the 

proprietary or contractual interests of the government, 

e.g., Dugan v. United States, 16 U.S. (3 Wheat.) 172 (1818) 

(suit on bill of exchange); United States v. Tingey, 30 U.S. 

(5 Pet.) 115 (1831) (suit for breach of contract); Cotton v. 

United States, 52 u. s. (ll How.) 229 {1850) (suit in 

trespass); or its right to protect the public. United 

States v. San Jacinto Tin Co., 125 U.S. 273 (1888). Whether 

acting to further a comprehensive legisl~tive scheme in an 

area, United States v. Bell Telephone Co., 128 U.S. 315 

(1888) (suit for recission of fraudulently procured patent); 

or to protect interstate commerce from obstruction or 

disruption, and thereby protect the general welfare, In Re 
.-

Debs, 158 U.S. 564 (1895); or to protect against an injury 

to "national security," New York Times v. United States, 403 

U.S. 713 (1971), United States v. American Tel. & Tel. Co., 

supra; there must be injury to the "United States, its 
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government and its people" Clark v. Valeo, supra at 655 to 
' 

confer standing. There is no comparable injury-in-fact to 

the nation as a whole or the people sufficient, arising from 

the claim that the P%esident's obligation to ensure 

confidentiality of law enforcement files will be impaired, 

to confer standing on "the United States." 

Like the situation in Clark v. Valeo, "It]he only 

injury alleged by the Government here is a conflict of views 

between the Executive and Legislative branches of the 

federal government as to the constitutional prerogatives of 

the Executive." 559 F.2d at ·654. 
I 

The three concurring judges in Clark v. Valeo, supra 

rejected as a basis for the standing of the United States 

every case cited by the Department of Justice. 

A review of the major suits brought on an implied 

nonstatutory basis by the Executive reveals the utter lack 

of standing to pursue the present action. 

In Re Debs, 158 U.S. 564 (1895) "is the cornerstone for 

modern judicial recognition of nonstatutory execu~ive power 

to bring suit," Note, Nonstatutori Executive Authority To 

Bring Suit, SS Harv.L.Rev. 1566, 1568 (1972} and yet as the 

concurring judges pointed out in Clark v. Valeo, 559 F.2d at 

654, "the Debs court specifically noted that the duty on 

which the standing of the United States rested arose not 

simply from the constitutional grant of power to regulate 

commerce but from congressional action expressly assuming 

and implementing that power." Id. at 586, 599. 
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Injury in fact suff icien~ to provide standing was 

present with respect to other nonstatutory suits filed by 

the Executive to relieve burdens on interstate commerce: 

United States v • .!ff, 337 U.S. 426 (1949) where the United 

States filed suit in district court to obtain relief from an 

order of the Interstate Commerce Commission imposing 

allegedly unlawful railroad rates on the United States as 

shipper1 United States v. California, 332 u.s. 19, 22-23 

(1947), where the United States sued to enjoin California 

from trespassing on offshore lands over which the United 

States claimed fee simple ownership; l 9/ and United St~tes 

v. San Jacinto Tin Co., 125 U.S. 278 (1888), where the 

United States sued to set aside a land patent which was 

fraudulently procured and the injury to the loss of mineral 

rights and other property interests conferred ~dequate 

standing on the United States. 

Two circuits have recently found lack of standing where 

the United States brought non-statutory suits to enjoin 

state officials from violating the constitutional rights of 

institutionalized persons. In United States v. Mattson, 600 

F.2d 1295, 1300 (9th Cir. 1979), the Court of Appeals found 

lack of injury to the United States to bar such an action 

and in United States v. Solomon, 563 F.2d 1121 (4th Cir • 
. 

1977), the court found that the government had no interest 

1.2,I As the concurring judges characterized the case, 
"the alleged infringement of property rights by California 
in that case was clearly an injury to the United States as a 
whole" Clark v. Valeo, 559 F.2d at 655. 
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to warrant an implicit grant of authority. The court 
' 

determined that in the absence of an "assertion of a 

property interest,"~· at 1298 (like Dugan v. United 

States, supra: United States v. Tingey, supra or Cotton v. 

United States, supra), ninterference with national security• 

id. 1298-99, (like united States v. New York Times, supra), 

or "a burden on interstate cormnerce" ~· at 1299, {like .!E, 

Re Debs, supra, or United States v. American Bell Telephone 

£2.:_, supra, or united States v. Brand Jewelers, Inc., 318 

F.Supp. 1293 (S.D.N.Y. 1970), no actual injury had been 

demonstrated. 

The Mattson court concluded with reasoning particularly 

appropriate to this case: 

Any lesser standard than a showing of actual 
injury to those who assert standing would require 
a court to rule on important constitutional issues 
in the abstract, and allow a. potential abuse of 
the judicial process. This could distort the role 
of the judiciary in its relationship to the 
executive and legislative branches. Schlesinger 
v. Reservists To Stop The War, 418 U.S •. 208, 221, 
94 s.ct. 2925, 41 L.Ed. 2a 706 (1973). 

600 F.2d at 1300. 

In addition, in order to sustain standing, the injury 

of the "plaintiff" must be fairly traceable to the "putative 

illegal conduct of the defendant.• Gladstone, Realtors v. 

Village of Bellwood, 441 U.S. 91, 99 (1979). See also, 

Simon v. Eastern Kentucky Welfare Rishts Organization, 426 

U.S. 26, 41 (1976) (plaintiff must show that the injury 

"fairly can be traced to the challenged action of the 

defendant") The "plaintiff's" complaint doesn't offer a 
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clue about how the present legislative defendants are 

responsible for its injury, for it is not the legislative 

defendants who are responsible for proceeding under 2 u.s.c. 

§192. 

To say that the legislators have caused injury in the 

present context would be to say that legislators cause the 

injury in every case in which a plaintiff challenges the 

constitutionality of a statute; that is obviously incorrect, 

for the legislators do not cause the application or 

enforcement of the law, executive branch officials do. 

Riegle v. Federal Open Market Committee, 656 F.2d at 879 n.6 

("when a plaintiff alleges injury by unconstitutional action 

pursuant to a statute, his proper defendants are those 

acting unconstitutionally under the law ••• and not the 

legislature which enacted the statute"). 

Finally, "plaintiff" fails to satisfy the third prong 

of the standing requirement that "the judicial relief 

requested will prevent or redress the claimed injury.• Duke 

Power Co. v. Carolina Environmental Study Group, 438 U.S. 

59, 74, 79 (1978). As demonstrated in Part II A, supra, 

because •plaintiff" seeks to restrain a legislative act, 

i.e., the act of certifying the contempt, judicial redress 

is precluded given the inability of the Courts to restrain 
-

legislative proceedings or actions. Eastland v. United 

States Servicemen's Fund, supra. Simply put, the 

"plaintiff's" claimed injury cannot be redressed by exercise 

of the court's remedial powers. 
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2. Lack of Ripeness 

It is firmly established that federal courts may not 

render advisory opinions because Article III provides only 

for adjudication of actual "cases or controversies.• "This 

is as true of dec.laratory judgments as any other field." 

United Public Workers v. Mitchell, 330 U.S. 75, 89 (1947). 

In 1793, the Supreme Court unanimously refused to grant 

the request of Secretary of State Jefferson, acting at the 

direction of President Washington, to construe treaties and 

laws of the United States arising out of wars of the French 

Revolution. The Court declined to answer these questions 

based on the separation of powers and the proper judicial 

function of deciding cases, not hypothetical abstractions. 

3 Correspondence and Public Papers of John Jay 486-489 (New 

York: 1893) quoted in Muskrat v. United States, 219 U.S. 

346, 351 (1911). 

The "plaintiff" seeks nothing less than an advisory 

opinion, for the power "to pass upon the constitutionality 

·of acts of Congress arises only when the interests of 

litigants require the use of this judicial authority for 

their protection against actual interference a hypothetical 

is not enough." United Public Workers v. Mitchell, 330 U.S. 

at 90. 
--

Under the formulation of the Complaint, anytime the 

"United States" or an executive or legislative official 

desired to have a judicial construction, by way of 

declaration or otherwise, of a statute before its 
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application in a given case, they could simply present the 
' 

matter to the federal courts for an answer. This would mean 

not only a deluge of advisory questjons upon the courts, but 

an essential alteration in the functions of the courts and 

relationships between the branches. "The federal courts 

were simply not constitued as ombudsmen of the general 

welfare, "Valley Forge Christian College, supra at 766-67, 

and the courts should not be asked to hear countless 

pre-enforcement challenges to legislative acts, whether that 

be subpoenas, connnittee hearings or the passage of statutes. 

IV. THE COMPLAINT FAILS TO STATE A CLAIM 
UPON WHICH RELIEF CAN BE GRANTED 

Apart from jurisdictional defects, the Complaint is 
-

fatally flawed within the meaning of Civil Rule l2(b) (6). 

The Complaint, in short, fails "to state a claim upon which 

relief can be granted." Or, put differently, the 

"plaintiff" fails to allege a cause of action, i.e., that 

the "plaintiff" is a •member of the class of litigants that 

may, as a matter of law, appropriately invoke the power of 

the court." Davis v. Passman, 442 U.S. 228, 239-240 n.18 

(1979). 

That the "plaintiff" has no cause of action under the 

cir~umstances presented is apparent for several reasons. 

First, there is nothing in the Constitution or laws of 

the United States which gives the sovereign United States of 

.America any cause of action to resolve inter-branch disputes 
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over the use of a privilege allegedly possessed by one of 

the coordinate branches. 

Secondly, there is nothing in the Constitution or laws 

of the United States which purports to grant any cause of 

action to any executive officer to secure judicial 

recognition, prior to indictment or trial, that an alleged 

executive privilege insulates such officer from "criminal 

prosecution for contempt under 2 u.s.c. Sl94." Complaint 

!40. The assertion that Administrator Gorsuch "has the 

right not.to be subject to criminal prosecution" is 

intolerable for no man or woman "in this country is so high 

that he is above the law. No officer of any law may set 

that law at defiance with impunity. All officers of the 

government from the highest to the lowest, are creatures of 

the law, and are bound to obey it.• United States v. ~, 

106 U.S. 196, 220 (1882). 

It is clear that even Members of Congress·, who have a 

textual privilege against being questioned for performance 

of their legislative acts, are subject to prosecution for 

acts defined as crimes by the laws of the United States. 

~, e.s. 1 18 u.s.c. §201 (federal bribery statute) and 

United States v. Brewster, supra. Even in a case where the 

Member seeks to vindicate his personal,speech or debate 
-

privilege to prevent violations prospectively or to remedy 

abuses after they occur, his remedy is not to sue to enjoin 

prosecution or declare his rights, but to assert his rights 

incident to the criminal proceedings by way of motion to 
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dismiss the indictment, Helstoski v. Meanor, 442 u.s .. 500 

(1979); to seek protective relief from impermissible grand 

jury questioning, Gravel v. United States, 408 U.S. 606 

(1972), to quash subpoenas emanating from the grand jury, In 

Re Grand Jury Investigation, 587 F.2d 589 (3d Cir. 1978} or 

to seek inspection of the grand jury minutes. United States 

v. Williams, 644 F.2d 950, 951 {2d Cir. 1981). 

These are the judicially accepted means with which to 

assert constitutional rights, not the invention of unknown 

causes of action. 

Third, there is nothing ·in the Constitution or laws of 

the United States which purports to create any cause of 

action in any executive officer to secure judicial relief 

against the House of Representatives by barring it from 

serving "upon the U.S. Attorney a request for criminal 

prosecution under the provisions of 2 u.s.c. §194 or from 

taking any further action to enforce the outstanding 

subpoena with respect to such documents." Complaint !41. 

Recognizing such a cause of action would invite executive 

attempts to avoid those laws that incur executive 

displeasure, on grounds that some kind of constitutional 

defense might be available should an executive officer be 

prosecuted under such laws. Compare Louisville and 

Nashville R.R. v. Mottley, 211 U.S. 149 (1908); Skelly Oil 

££:.. v. Phillips, 339 U.S. 667 (1950). 

Fourth, there is nothing in the Constitution or laws of 

the United States which purports to confer on any potential 
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defendant a cause of action t~ secure a judicial declaration 

that such potential defendant has a valid defense to the 

prosecution. Such a suit flies in the face of the 

historical doctrine that courts do not interfere with or 

enjoin criminal prosecution where the criminal action 

affords complete opportunity to present and resolve or 

legitimate de.fenses. 

And finally there is nothing in the Constitution or 

laws of the United States which purports to confer on either 

the sovereign United States, the executive branch or any 

officer thereof any cause of action against the Congress of 

the United States, or either House thereof, for engaging in 

constitutionally lawful legislative action. 

It has been the consistent opinion of the Attorney ~ 

General that it does not lie within the province of an 

executive branch official to question the validity of 4a 

statute he is bound to apply, if it does not violate his 

personal constitutional rights. 

As Attorney General Homer Cummings opined, a public 

officer entrusted with statutory duties cannot refuse to 

perform duties prescribed by law because he believes others 

may be injuriously affected and "'One administrative officer 

cannot attack the constitutionality of a statute because it 
._ 

may violate the constitutional rights of other 

administrative officers in order to avoid his own 

performance of a mandatory duty imposed upon him by that 

statute.'" 30 Op. Att'y Gen. 252, 254 (1935). 
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Accordingly, the "plaintiff" has utterly failed to 

state a cause of action under·any provision of the 

Constitution or laws of the United States. 

Conclusion 

The House of Representatives submits that this 

unprecedented suit seeks to overthrow the precepts of 

jurisprudence established in the 200 year existence of the 

federal judiciary and which have governed legislative and 

judicial relations from the beginning of the Republic. The 

misguided attempt to restrain the operation of the 

legislative process and disrupt the judicially approved 

means of contesting congressional subpoenas violates the 

clear dictates of the Supreme Court. The "plaintiff" seeks, 

without jurisdictional basis, to usurp a legislative 

judgment to submit the matter to Article III in an "orderly 

and approved" manner and substitute instead the civil 

enforcement mechanism which the judicial, legislative and 

the executive branches have previously rejected. 

All this to subvert and avoid application of an often 

invoked law of the United States which executive officials 

are duty bound to uphold for the purpose of delaying the 

expeditious resolution of the dispute so that Congress may 

proceed with a valid and vitally important inquiry. 
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Of Counsel: 

Eugene Gressman 
Special Counsel 
140 West 62nd Street 
New York, New York 10023 

L. Kirk O'Donnell . 

Respectfully submitted, 
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Counsel to the Clerk 

el L. Mu ray 
Assi tant Counsel to 
Office of the Clerk 
U.S. Bouse of Representatives 
B-105, The Capitol 
Washington, D.C. 20515 
(202) 225-7000 

Attorneys for the House of 
Representatives 

General Counsel to the Speaker 
U.S. House of Representatives 
Washington, D.C. 20515 

Dated: December 30, 1982 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

UNITED STATES OF AMERICA, ) 
) 

Plaintiff, ) 
) 

v. ) 
) 

THE HOUSE OF REPRESENTATIVES ) 
OF THE UNITED STATES, et al.,) 

) 
Defendants. ) 

~------~--------------------> 

Civil Action No. 82-3583 
(Smith, J.) 

ORDER 

Upon consideration of the Motion of the House of 

Representatives to Dismiss and to Expedite Consideration 

thereof and of the opposition thereto, it is this day 

of , 1983, ------
ORDERED, that the Motion is granted and it is further 

ORDERED, that this action is dismissed with prejudice. 

United States District Judge 
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December JG, 1982 CONGRESSIONAL RECORD- HOUSE H10061 
PROCEEDINGS AGAINST ANN M. :....CGennaln 

GORSUCB . . S&enbob9 

Volkmer 
W&lcm.I 
Wuhilll'tan 
Wat.ldm 
Wumai:I" 
Wea'IC' 
'Weba'Ollf) 
Weill' 

:::: GENERAL LEAVE 

Mr. HOW.ARD. Mr. Si:>ea.ter. I move ~:n 
the previous .question on the :iesolu· . ..&uddl .. _ · 
tfoD. - - :SWU\ - . 

Wolpe Mr. LEVITAS. Mr. Speaker, I ask 
Wrfsbt unanimous consent that all Members 
-:::: ... :.- ·may have 5.legislatfve days m which to 
Turon :. '":revise and extend their-remarks on the 

"'The previous question was ordered. 8'nlr- · · 
The SPEAKER pro tempore. The TaUe ·WJUW 

WhltJe7 
WhlUUer . 

,WbJua 
Williama Ol'1'> 

YOUD& <Jl'L> . %e:SOlution Just a.greed to. . 
'!'ewe <KO) The SPEAKER J)fO tempore. Is 

questfon is on the resolution. =:,. = _' there objection to the request of the 
. The question was taken; and the OdaD 

Speaker pro tempore announced that Vento 
.... . centleman from Georgia? . . 

... _ .: ',. . . . There was no objection. 
the ayes appeared to have it. . · 

Mr. BOW ARO. Mr. Speaker. on ~t 
I demand the yeas and n&7L 

The yeas and nan were ordered. ' 
The vote was taken by electronic 

device, and there were-yeas 259, na;yg 
105, not vottnc 69, as follows: ~ . : .. 

tRoDNo.f'Ul 
YEAS-259 

,. N.AYS-1U 

0 2200 

TWO FIGHTER PILOTS IN .A 
DOGFIGHT ·· 

<Mr. DORNAN of California. asked 
and was given permission to addreu 
the House for 1 minute and to revise 
and extend hJs remarks.> • 

Mr. DORNAN of CallfomiL Mr. 
Speaker, last week during debate on 
the Defense appropriations bill. the 
gentleman from Iowa <Mr. RAlul:m> of· 
!ered an amendment rep.rdfnfr the 
cutoff. of funds to the CIA for the pur
pose of assisting any individual or 
croup in carrl71Dc .out mlltaey acttvi· 
ties in or an1nst the Sandin.1sta Gov· · 
ernment of NlcaraguL The text of the· 
amendment offered can be located m 
the CONCUSSIOJf.U. Rzcou of Decem-
ber 8 OD Pqe 119148. 

Durfna the debate I rose in opposi. 
tlon to the amendment. Mr. Speaker .. 
as you well know. often tllnes in the 
heat of debate. Members say thinp 
which later. after contemplation and 

• due consideration for the t.;0nduct of 
reasoned debate. . one might. wish had 
never been said. This is the situation I 
find mrself in with regard to a small 

• portion of an otherwise 'J:ulatme 
exchange of opinions. i1~ 

The da7 after the debate mW riend, 
To• H.Alumf-and I call him my friend 
even though we h&ve quite different 

- views on a bToa.d ranee of issues-
came to see me. Tox and I have tz&v
eled together not only to mainland 
China but to other countries. and let 
me. Just say that he has always con-

•. ducted hlmaelf and presented himp.lf 
m a manner that represenf.'s well our 
country and the best interests of our 
country. To• and I have somethins 
else In common besides a bum.inc 
desire to see t.h1ngs firsthand, up close 
and draw our own conclusions. IWT I 
call ft. .. I was there!' We have both 
been fighter pllot.<s and I know To• 
shares my love and enthusiasm for avi-

The Clerk announced the followtnc 
paJn: 

On this vote: 

ation and the need for the United 
States to continue our lead in aviation 
throughout the world. This ls one area 
in which we cert.afniy agree. Even 

· Mr. PuQU& for. with Kr. CraJc uaJmt. though we have different views on 
Mr. I>enie.k for. with Mr. Badham a.ramst. many issues. I have always found To• . 
Mr: P'llppo for, with Mr. Burgener apUut. to be reasonable and considerate of 
Mr. Wlllf&ma of Ohio for. Wltb Mr. Jet· the views of others with whom he db-

tri~ ~ M. RALL chanred hJs agrees. So the day after the Nlcaraeua 

te f .. .... .. " debate. To• ca.me to see me and 
vo rom · na.,. to Yea. · . brought to my attention the written 

So the resolution was &&reed to. ·· words in the Rl:coRD of what I had 
A motion to reconsider was laid on said the even.in&' before. 1Co11GB.ESSI01'f• 

the table. AL R!:coRD, Dec. s. 1982. on Page H9155 
The result of the vote was an. and continue through B9156.> 

nounced as above recorded. Be asked that. I reread those words 
a:nd consider the b:npact of those 



· ~tpartmtnt nf ~ustit.e 
·.::.DEPARTMENT ·oF JUSTICE STATEMENT 

.. 

LAST NIGHT, IMMEDIATELY AFTER THE CONTEMPT CITATION WAS 
' 

VOTED BY.THE HOUSE AGAINST EPA ADMINISTRATOR GORSUCH, THE JUSTICE 

DEPARTMENT FILED A CIVIL SUIT SEEKING TO BLOCK THAT CONTEMPT ACTION: 

THE JUSTICE DEPARTMENT CHARGED !?1 THE SUIT THAT THE 

SUBPOENA ISSUED BY THE HOUSE FOR EPA ~OCUMENTS WAS UNCONSTITUTIONAL • 

. WE ASKED THE U.S. DISTRICT COURT TO ENJOIN ANY EFFORT TO PURSUE . 
CRIMINAL ACTION AGAINST GORSUCH. 

THE SUIT NOTED THAT EPA WAS WITHHOLDING ONLY ABOUT 

7 4 DOCUMnlTS, LESS THAN ONE PERCENT OF wHAT WAS SUBPOENAED. AND 
. 

THAT WAS BEING WITHHELD AT THE QIRECTION ·OF.THE PRESIDENT, OU l'HE 
• ADVICE OF 'l'HE ATTORNEY GENERAL; 

. 
WE FURTHER POINTED OUT THAT IN RESPONSE TO THE SUBPOENA 

EPA HAD PRODUCED OR MADE AVAILABLE FOR COPYING >.BOUT 787,000 PAGES 

OF DOCUMENTS, AT A PROJECTED CO.ST OF ABOUT $223,000. THIS AMOUNTED 

TO MO~ ~· 15,00~ P~RSONNEL BOORS. 

AFTER CAREFUL REVIEW, PRESIDENT REAGAN FOUND THAT THE 

WITHHELD DOCUMENTS ARE FROM OPEN LAW ENFORCENENT FILES THAT ARE 

SENSITIVE MEMORANDA OR NOTES BY EPA ATTORNEYS AND INVESTIGATORS 

REFLECTING ENFORCEMENT STRATEGY, LISTS OF POTENTIAL WITNESSES, 
. 

SETTLEMENT CONSIDERATIONS AND SIMILAR MATERIALS. THE DISCLOSURE OF 

SUCH DOCUMENTS MIGHT ADVERSELY.AFFECT A PENDING ENFORCEMENT ACTION, 

OR THE RIGHTS OF INDIVIDUALS. SUCH DOCUMENTS SHOULD NOT BE MADE 

AVAILABLE TO CONGRESS OR TO THE PUBLIC EXCEPT IN EXTRAORDINARY 

CIRCUMSTANCES. IT IS A MATTER OF PROTECTINC THE INTEGRITY OF THE 

LAW ENFORCEMENT PROGRAM. 

(more) 



- 2 

WE REGRET THE HOUSE ACTION. SINCE THE MATTER APPARENTLY 

CANNOT BE SETTLED BY NEGOTIATION, IT BELONGS IN THE COURT. WE 

BELIEVE THE CRIMINAL CONTEMPT PROCEDURE CHOSEN BY THE HOUSE IS NOT 

AN APPROPRIATE ONE, ANO WE SEEK TO HAVE THE MATTER DECIDED. IN A 

CIVIL SUIT WHERE THE ISSUES CAN BE EXAMINED WITH CALM DELIBERATION. 

lttt· 
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RULES OF THE HOUSE OF REPRESENTATIVES 
16'h-1Al 

Member to vote af\er the call on the plea thaf. be had refrained because 
of misunderstanding u to a pair (\1, 6080, 60Sll. Discussion of the origin 
of the practice of pairing in the House and Senate CVlll, 3076). On ques
t.ions requiring a two-thirds majority Members are paired two in the al· • 
firmative against one in the n~ative MU. 30S8}. <For Speaker Clark's 
interpretation of the rule and practice of the Hol.Ule of Repre5entatives as 
to pairs see vm. 3089.) 

3. (a) A Member may not authorize any other 
• ..._ v.c1-.. individual to cast his vote or record· 

his presence in the House or Com
mittee of the Whole. 

(b) No individual other than a Member may . 
cast a vote or record a Member's presence in the 
House or Committee of the Whole. · 

(c) A ~fember may not cast a vote for any 
·other Member or record another Member's pres

. ence in the House or ~Committee of the '\\1hole. 
Clause 3 was added in the 97th Con(l'.ess (H. Res. 5, Jan. 5, 1981, p. 

-). The Commiuee on St.andards of Official Conduct recommended 
this additlon to the Rules in its May 15, 1980, report (H. Rept. 96-991) on 
voting anomalies which had oc:curred in the Howie. 

QUESTIONS OF-PRIVILEGE. 

Questions of privilege shall be, first those 
1a1.1Mi.ti1iooUlll affecting the rights of the House 
~O::rr.•i.s-. collectively, its safety, dignity, and. 

the integrity of its proceedings; sec
ond, the rights, reputation, and conduct of Mem
bers, individually, in their repres·entative capac
ity only; and shall have pr1acedence of all other 
questions, except motions to adjourn. 

'This rule v.·as adopted in 1880 <Ill. 25!?1). It merely put in form ot deli. 
nition what had been Jong established in the practice of the House but 
what the Bouse had hitherto Mn Ul'J'l\"illini; t'1 define al, 1603}. 

{3l'l'J 
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"1110268 "'."CONGRESSION.tµ. ·RECORD--HOUSE -. Decem~r 17., 1982 
·that atfs.factor7: UDderi;hese dif!Jcult · ·Jm last my in the Congress. ·Bowever. -while we· have not always agreed on 
drcumstances? ace·the.Members of the other'bod7 -every ·issue -con!rontfnc -our country, 

· .. . - Mr...'.PHII:X.JP,J:SDRTON. -Qnce.apin ,·.ikm't.:aem • .t.c».be .coopersting .in this those of us who value his independent 
· · . .j;Jje centlmmm ·from.-· cal11'-ornia ~inds. · ·ef!ort..1Uoolc& .as though..J.IX 'Will 1mt. -perspective will miss the ·ttas<>ned · a,r. 

- ....;.;U Js not ... tcnuucrue.m~ -parlia:meD- llav.e·to . ..atick at.out·..a few more da}'L ·cuments that he has "brought·to our 
· ··tary .experience.. the minority side hu .£:aowin&. ·how much he bas enjoyed · deliberations as a lesW&tive bodY• 
• .a. lot more Jud&ment.Tha:a: the:pm:dttve hia 15 Jean here..l .don't. thfllk .he will We -will miss his. presence 'When the 

.majoritl' :side :and -l w1ll .field. .not be- mind '1>Uttl:nc up with ;'QS a.11 :"& little -S8th Con.cress convenes in ...January 
·z:au.se of the·Chair's request,,"but be- •hilelonser." · - · .· . and I want to wish Jm CoI.tllfs and 

cause of our distinsu1shed centlemm · .J'm Cou.ms 1a more 'than1ust & cot. ·his lovely wife, Dee;the veey best that 
-bom Penns:ylva.nia's· sunestiou. . . lea.cue·• me-I ~t ·him· as ,·a verr the future· has to oUer.o 
. :So I would-a.sJt th.ls:be.-u~over'1llltJl creat friend. .'and 21 :will always .be ,.,_ TT:• .. ~~· T . ...,_ C!w..a.a1.•r. 

,.. -+ .. ,, • ., ..... ,_ f S..•- ·---1 d .. ""-'•·~ ... .a·\U :exas. ~.-~ ..... ~ • the first order of business tomorrow. • ---..w ':t.o .u.i.w • or· .ua rco~ a:o -a few years a.gt>. the dean of our Texas 
Die SPEAKER pr:o ~tempoz:e. .l wpport.·.durlnc the yean!ldla.ve been delep.tion. J'Acrr. Baooxs, was quoted 

ail.Dk the gentleman. · - :n'ivilered. to 3el'Ve' ·with him. Be cares -.s· saying sometbinc ltke· this:·U a bill 
Kr. W~ Mr. Speaker. I thank pa.ssion.ateb' ·about ·.our .:olilltl7. :and 'WU up· to retavent the wheel. J'Dl COL

.the centleman and I withdraw m7 res- treasures the traditional values 'llpon J.D(S would vote "no." Jm has been so 
erva.tion of objection.· w.b.icb. .DUr sreat Nation was founded. ·unatraid to voice opposition. even 

_ These '\'alues have.guided bJa work.in when opposition was not thel>Qlltical
this bod)'. and J'Dl has never been lf safe move to make. I am surprised 
afraid to "Vo.ice and vote bis .i::onvic- be did not rise in opposition :to this 
tlons-even:m :the'.face of·creat. adver- apeciaJ order in.hiS honer •. But..he did 

-The. SPEAxEa p:rO temi>Ore. 'the 8t7 · · t. h c. J 1- ... A. .._ -'· A.i'nericaD taxJ)Qers bAY.e had. great JlO SO e .., u.st (O.i.u&' ·to uaVe ...., -t 
Cha.i.r-.desires to announce .that ,pursu- -··""- ·-·be -..+ .. #··1 , 0,.. "TT"OI• .. ---:- there and listen to us sin& his praise& ant to Bouse Resolution 632..·&1reed to ~ .. - .... •·~~ .. -..-. •....,. .. _ ·If .n ed. ... • ~- ..... 
on.December J.6,.1982 • .the Speak.er did here. Be has been one of their-staun- · we were ·_.ow · ..... ··ams "" w.1e 

. - .,...~--- l'1.,19a., -·"'e __ _. ... __ · chest ;ehampicms in the.Conaess,. and Chamber of the House. quite a few of 
-~r.na- _......_. ~-w.u-- ""-- _, -1'-· .. '"t :to teat ..... uswouldr.aise.ou.rwicesa.ndserensde 

"Uon..to .the.:O.S. 4istr1ct &ttom.e1 for M.iY .-wan ... .._.. :pro . ~w.ie Jm with sood .Texas music. "l:)ut we 
· the .J:)istrfct,of Columbia as required = :~=~~':' ~= cannot sin& here • .ln.Stead. I will .so b1 
::e~re!=l:~ 6::: ~d_a:;_ of honor &lid sreat. integrity; and:..t will the .rules and Just· take a moment .Ul 

:o ental miss :.his :presence ·a.mans <ua ·ve17 thank ..Jm for his-~ lcl.ndnesses 
~~C7:8-to -~certain mucb. . · and courtesies and especially for -the 
document.I to the Committee OD :l-would"Uke to close Jn aayinc that excellent representation he lull given 
Public Worb and TranspmiatSon. ~ the fl:ae · ziew. Representative ·.for1 the the fl:ae people U1 the nird District.. 

7'h1rd District .of Tens. Steve Ba.rt- We -all lclow. that .~m Cou.ms bal 
lett.·wfllh&ve-.ome·might)' tall Texas never avoided• disal:reement and .u 

c;iENERA:L LEA VB lize boots to fill. Jm. m¥ friend• it.has ~ totall)' committed .t.o 11pea.lci:ng bJJ 
.... _ =w ""' ~ ..... _ ·a-....... I -~..: been an honor .1Llld a pleasure to aene mind.· And we have learned -from ·hire 
-~· ·; ~ .-... .... ..,._er,. -- with you.·e · . that. in thelonc run. this f.s·best. J'DI 

. tmanimous .coment that &11-.Members • Mr •. .BODINO. ·Mr.~SJ)eaker •. 1 .want Is "always ~ble. open :-to ·dJseus. 
-="c~~ ~:~:~~~~ = to take .t;bjg oppcrtunJt1 'W .hol'lOr a sion. ..and avallable to share ·his :timt 

include therein .extraneous material dedicated: public ;servant -and ·dist.in- and .thoughts. The .Third District ·ha.I 
OD ·the subject of ·the .SJ)eclal order "l\liShed Member .of tbJa Bouse who been the bene!icla:r;y of.c:ariJ:l& atten· 
today 'by the gentleman -from. TeXu. will.not .be-ret.1.U'llil:la .next ~es.r. :::Ever · tlve-representa.tion. and the Conaresi 
<Kr. :AllcaEBJ. . _ . li:oce.Jums Cou.ms·first.-cameto Con· has ·a1so··profited ·bJ- ·the aasociat1on 

'The ·SPEAKER lD'O :tempare; ·ts sress .in · 1969, he has dign.f.f.led 1hia We will a1l miss Jm ·ColJ.llts -and .h1 
'there objection 1o·the request of the House,J>y,his_concern-tor.:people.and has our best. wishe.s for happtaess anc 
pntleinan from .Pennsylvania? ·· .. his dedication.to principle. · - • ·. success .as . .he returns .to private life 

Tbere-wu no.objection. · · ·. · · 3:· have.4lten foUDd mrselt on-the op.. Servin&' with :Sm has been. a pleasure 
. : .-·; ~ ,. . posite .aide ,of issues from Dl1' friend ms friendship has been a bleaing •• 

· · · !>-.: :· · ._from Texas. but I have-uever-doubted e Mr. SAM B. HALL. JR.. Mr. -speu: 
. c-0110 . the s.incerlty·of·iUs convictions·or ·his er. Jm cou.ms'has-aCllleved·mucb. iJ 

·The SPEA:£ER pro tem~ 'Under leJ3Sitiv1t7 .-.toward .,the· ._peo_ple -of . his life. and even..b7 Texas standards. ht 
a previows order of thel!ouse. the sen- district. A-.man- of intelrttJ' and wit. Is a·huce success..But one of his grea; 
tteman ·from Texas <Mr. · Cou.ms> is JAJD:S · Coi.t.Dfs has been & consc.ten- accompllShments is one that he hac 
recognized for 45 minutes. ttous. st~a.n. !or h1s St.a.te 11.Xld his nothin& to do with:. it was his birth 1J 

[,. .. _ co.,..,. "'TS f T ->11.a-....a countn'. · Ballsville. Tex. Not only Js BallsvilL 
th:,..,.House~ ~nswm;~ '1 am srateful.!or his friendship and my ancestral home. but it ts located iJ 
hereafter in the ·Extensfom 'Of • Re- I wiSh bim all.the best in the !µture.• the First Concressional District o 

· mark&l · . . -~ · • Mr. BROOKS. "Mr •• Speaker, I lmow Texa.s. So whether Jrx llke.s lt or not.. 
. the people of Texas Third Congres- still 1:0nsider ·hfm. •.a. constituent. Nol 

. . , sional D~ .in Dallas a.re proud of that be.has decided to return to Texa 
- A TRIBtJTE :ro J'I¥ COLLINS the record Congressman 'J'm Cou.ms be Is entitled to contact his Congresi; 

The SPEAKER i:>ro tempore. t1nder has established ~ce . entertnc Con· man on the·critical Jssues of our·tim~ 
a previous order of the "Bouse, the gen. gress in l 968.. During his 15 years 81 a Xoo~ J'm Cou.ms as we all do. 
tleman from ·Texaa c~ Aacm:a>·ts Member of .the U.S. House.of Repre- have no doubt that he will be Just·a •. · sentattves. the people of .Dallas .have ti ._ ...... ,8 __ 
recognized fortro minutes. - . always k:novm they)lave.a. friend here ac ve J.M WUD re.- ... as he .hu·beell oi 
e Mr. ARCBER.:Mr. Speaker. I-would in Washington with whom they Couia the B~- tloor·f'or"the.past·15 yean 
llke to- take "this opportunity to salute wot:k. on ma.ta projects of vital.Jmpor· -:It 1s ha.rd to imagine. this body witl: 
ml' good !neml. J"m Col.I.Df~. tor bis tance iO the city of Dallas a.ad the out ..JDI CoI..I.Drs. .and it Ja coin&" t 
15 rears of. distinguished ~ee to the State of 'Texas. He ha.s .been a bard- take some getttnr -used to when w 
residents of .~e Third :District lJf wor.ldnc • .capable member of the Texas return in January. He has been· m 
Texa.s in the U.S. Bouse 4f Repre- legislative .delegation and .he demon- friend for a long tl"~e. -and for the pm 
aenta.tives. strated -imie and ap.in a SPirit of 6\.3 ·years he~ in the Bouse -we hav 

When I scheduled thJs special order independence and determination to establJshed -a rapt10rt and mutual n 
honoring Jm. I thought it would be pursue goals important to his constitu· spect of the mm endea.rinc and las1 
highly .appropriate to salute him ·on eney and to his partJ. . ins quality imaein."\ble. 



RON PAOI., 

v. 

ONITE?> STAT!S DISTRICT COORT 
FO!f TSE DISTRICT OF COLOMSIA 

) 
) 

PlaiAtiff, ) 
) ·Civil 
) . 

Action 

) 82-2352 
TSE DNIT!:D STAT25 0!' AMERICA . ) 
UE DNIT!:D STATES BOtJSE O!' ) 

RURUENTATIVES, ) 

TBS ONI'l'!:D STATES SENA'.?%, ) 
Tl!OMAS P. O'NEII.L, .n., SPE.AKD ) 

or TAE BOOSE OF RURES!NTA'l'IVES, ) 

DE BON. PRESIDENT OF 'l'li:B SDATB, ) 

GEORGE BEABDT WAL.Kil BOSB, ) 

WIIJ:.IAM !'. BIIJ)!NBllAND,· SEOlETARY ) 
OJ' TSE SENATE, ) 

C>MOND t.. B!:NSllAW, .n. , ~ OJ' ) 

TSE BOOSE OJ' llUR!SEN'?ATIV!S, ) 
) 

J:Jefeadcu. ) 
) 

• 
MO'?IOll TO D~SMlSS Pt.AI.NTIP!''S COMPt.AlN'l' 

PO.R t.M:X OP JCSTICIASit.lTY AND FOR !AILllQ 

No. 

TO STATE A CI.AIM OPON WBIO! REI.IU CAN BE GilANTm:> 
stll!MITT!:D BY SENATE CUEN'DAN'l'S AND THE ONITEI:> STATU 

Defudcts '?he Onited States~ America, 'l'heOaited St.ates 
I 

Senate, George !I. W .. Bush, JrHidect of the Senate, &ad Willi&m P. 

Hildenbrand, Secreta:y of the Se~ate,.by their t1.t1dersigned 

cowisel., hereby move, parsua.Dt to :Rule ll<b> Cl>· and Rule l2Cb> <6? 

of th• Federal Rules of Ci:vil Procedure,, for dismissal of plaiA

ti.ff 's c:cmplaint as tbe Cow:t lacks subjec~ matter jur~sdic:tion 

over th~ question. presented c~ tbe complaint fail.a to state a 

elai.al upon wbic:h relief ~ btt· ~ranted.. 

aaspec:tfully submitted, 

J. PAO:t. McGRA1'B 
Assistant Attorney General 

S'l'ANL!! S. !iARRIS 
Onited States Attorney 



concerns bave been directly addresed by Congress, the Court should 

exercise ~ts equitable discretion and dismiss plaintiffs' 
-: ,./ 

actions. 

~I. Congressional Defendants Are Immune 
From Tbe~e Suits Ondar the Speec::h 

• Or Debate Clause. 

Tb• plaintiffs have named as defendants, officers and 

offici&ls of'the Bouse and Senate,. as well as the institutions 

themselves,!/ altbougb eac:h are clearly i.lnmune from suit 

unde:: the speech .or debate clause of the Constitution. a.s. 
CCast., Art. I, S 6. Tbat c:lause provides that: •for acy Speech 

· or t>ebate in eithe:: Bouse, they (Senators and Representatives] 

sb&ll. not be qaestioaed in any ct.he:: Place.•!!/ 
" '?he speech or debate clause •serves the • • • function of ,, 

r4ti.nf orcil:l9 the separation ~f powe%s so delib~rately es:ablis~e4 
-- .. ' ' 

by the Founders.• Onited States v. Jolu:lsoa, 383 tJ • .S. 169, 178 
.· 

· 0.966 > • "'l'h• purpose of the Clause is to insure that the 

-legislative function the ~ocstitution allocates to Congress may be 
" 

performed independeatly,•-~stland •· Onited States Servicemen's 

f!!.e!, 42l. IJ.S·. 01, 502 (19:75), and" to Sl\!C:Ure for the l99islative 

Branch freedom from executive and judicial encroachment. Gravel 

v. Onited States, 408 o:.s. 606, 617 (1972>1 'fenny v., Brandhove, 

341 a.s. 367, 372 Cl95l>. The c:l~use protects the institutional . 

interests of the Congress·; •ttlhe iJDDIQcities of the Speech er 

'Debate Cla~se were not written into the Constitution simply for 

the personal or private benefit of Members of Congress, but to 
\ 

protect the integrity of the legislative process 

States v. Brewster, 408 o.s. 501, 507 <1972>. 

•••• • Onited 

!J In the ~ a.nd ?!S! suits, congressional :efendants . 
lnclude: the Speaker and Clerk of the House of ~epresen:at1ves, 
the President and Secretary of the Senate, and the institutions of 
the ncuse and the Senate. 

**/ Plaintiffs apparently name eon9ressional defendants on 
tii'e theory that passage of t..ie bill by the ~wo Houses, an~ 

_presentation to the President, 'ofOuld be unlawful. They d1d not 
seek temporary relief, however, and the Act w~s approved b:( the 
rresident on September 3, 1382. As we note, .!.!?.!!.!• tbere ls at 
t.~is point no relief which can be obtained from the Con9ressional 
defendants.· For this additional re~scn, plaintiffs have failed to 
state a claim upon which relief cao be granted. 

- l8 -
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Once it is determined that the ehallenqed actions of 

congressional defendants fall vithin a •;eqitimate leqislative 

sphere,• the speech or debate clause is an absolute bar to 

judicial intuferenc:e or inquiry. Eastland v. Onited States 

Servicemen's Fund, supra. Protection provided by the c:lawse 

protects against int.rusion ·iA either criminal or civil proceedin9• 

ca. at 5031 and. shields conqrusion•l clefenduts not only from 

the consequences of litigation, but from the burden of d.efe=dinq 

themse1ves as well. Davis "ii' •. Passman, 442 tJ.S. 228, tl979) 1 

Dombrowski v. Eastlud., 387 U.S. 82, 85 <1967) • 

. '1'.be •consid~ration uid passage or rejection of pr~pcsed 

legislation• is at the c:Ore of th• legitimate legislative . . 

activity protected by the. clause [Gravel "ii'. Onited St.ates, supra 

at 6251, and. there can. be no dcabt: that the cengressiona.1 

defendants are pro~ectec! under the imam.Dity created. by the speech 

or debate clause. '1'be conduct c:omplaiJ:led of 14 the c:ompl&int, 

. i • •· , the methcc! by which the: '?az !qui ty ud. Piscal llesponsibi li ty 

Act_ of 1912 wu euac:ted, in~lU:dinq the ame.ad.ment of a bill by th• 

Senate, the tal)ling of a proposed resolution by the Bouse, a.ad the . 
signing of the bill by the Spe&lcer of the aouse .nd the President 

cf th• Senate, ia by uiy definition •legitimate legislative 

activity• protected by the speech or debate clause. '1'bus, 

judicial inquiry bto the condact of Spea.k.ar of th• Beuse O''Nei1l 

or Presi4ect of the Senate Bush is absolutely prohibited. 

Similarly, plaitltiffs' complaitlt that the Clerk of the &ouse and 

tba Secretazy cf the Senate will ·certify the Act is certainly 

conduct related to the functionitlq of Congress it.self, and thus 

withiA the protection of th• clause. Eastland v. United States 

Servicemen's Fund, supra at 507 •. Finally, to the extetit that 

~laintiffs' alleqations are somehow directed to the Bouse and 

senate ·as institutions, for passinq the bill, the immunity is 

applicable iA that it is institutional i~dependence which is 

se~ved by the. clause. Accordingly, ~e complaints must be 

dismissed with respect to all congressional defendants. 
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UNITED STATES DIST:Kl C'l' COu:KT 
FOR THE DISTRICT OF COLUMBIA 

UNITED STATES OF AMERICA, 
c/o U.S. Department of Justice 
9th & Pennsylvania Ave., N.W. 
Washington, D.C. 20530 

and 

ANNE M. GORSUCH, 
c/o Environmental Protection 

Agency· 
401 M Street, s.w. 
Washington, D.C. 20460 

Plaintiffs, 

DRAFT 
t ~/;).. s / 82, 

v. 

) 
) 

) 
) 

) 

) 

) 
) 

) 
) 

) 

} 

) 

) 

) 
) Civil Action No. 
) 

THE HOUSE OF REPRESENTATIVES OF ) 
THE UNITED STATES; THE COMMITTEE ) 
ON PUBLIC WORKS AND TRANSPORTATION ) 
OF THE HOUSE OF REPRESENTATIVES; ) 
THE HONORABLE JAMES J. HOWARD, ) 
CHAIRMAN OF THE COMMITTEE ON PUBLIC) 
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AMENDED COMPLAINT 
(For Declaratory Relief) 

The United States of America and Anne M. Gorsuch, by their 

undersigned attorneys, bring this civil action for declaratory 

relief and for their complaint against the defendants allege as 

follows: 

1. This Court has jurisdiction over the subject matter of 

this action pursuant to 28 U.S.C. §§1331, 1345. 

2. The plaintiffs are the United States of America and Anne 

M. Gorsuch, who is the Administrator of the Environmental 

Protection Agency ("EPA">. 



3. The defendant, the United States House of 

Representatives, ordinarily has the power to summon(? a witnes;J. 

proper subpoena to give testimony or produce papers concerning 

matters properly under inquiry before the House of 

Representatives. 

4. The defendant, the Committee on Public Works and 

Transportation of the House of Representatives ("the Committee 11
), 

ordinarily has the power to summon§ a witness}_proper subpoena 

to give testimony or produce papers concerning matters properly 

under inquiry before the Committee and to vote to recommend that a 

witness be held in contempt of Congress for failing to testify or 

produce subpoenaed documents. 

5. The defendant, the Honorable James L. Howard, is the 

Chairman of the Committee. He is sued in his official capacity 

only. 

6. The defendant, the Subcommittee on Investigations and 

Oversight of the Committee on Public Works and Transportation of 

the House of Representatives ("the Subcommittee"), ordinarily has 

the power to summon8~~~roper subpoena to give testimony 

or produce papers concerning matters properly under inquiry before 
/ :,,J,:efJ,//1 

/the Committee and to vote/recommend that a witness be held in 

contempt of Congress for failing to testify or produce subpoenaed 

documents. 

7. The defendant, the Honorable Elliott J. Levitas, is the 

Chairman of the Subcommittee. He is sued in his official capacity 

only. 

8. The defendant, the Honorable Thomas P. O'Neill, as the 

Speaker of the House of Representatives, has the power to certify 

to the United States Attorney a statement of facts of an alleged 

failure by a witness to testify or produce subpoenaed documents to 

Congress and to request criminal prosecution of the witness under 

2 U.S.C. § 194 for contempt of Congress. He is sued in his 

official capacity only. 

9. Defendant, Edmund L. Henshaw, Jr., is the Clerk of the 

House of Representatives. He is sued in his official capacity 

only. 
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10. Defendant, James T. Molloy, the Doorkeeper of the House 

of Representatives, has the duty to deliver the certification of 

the Speaker of the House of Representatives requesting criminal 

prosecution under 2 u.s.c. §194 to the United States Attorney. He 

is sued in his official capacity only. 

11. Venue properly resides in this judicial district pursuant 

to 28 u~s.c. § 139l<b>. 

12. This is a civil action seeking declaratory relief 

pursuant to 28 u.s.c. §2201 with respect to defendants' efforts, 

discussed below, to compel production of certain documents. 

13. The Comprehensive Environmental Response, Compensation, 

and Liability Act of 1980 ("CERCLA"), 42 U.S.C. §9601 et~., 

authorizes the President to take action at sites that contain 

hazardous waste. This Act authorizes action to remove or arrange 

for the removal of hazardous substances, pollutants, or 

contaminants released into the environment to protect the public 

health or welfare. 42 U.S.C. § 9604. 

14. Funds for the administrative activities under CERCLA are 

provided in part through a tax on chemical and crude oil 

producers. 

15. Pursuant to Executive Order 12316, January 19, 1981, 46 

Fed. Reg. 42237, the President's responsibility for carrying out 

the provisions of CERCLA have been delegated, in part, to the 

Administrator of EPA. 

16. Under CERCLA, EPA identifies hazardous waste sites to 

determine, among other things, potentially responsible parties. 

EPA also has the authority to seek criminal and civil penalties 

against those parties at such sites. 

17. EPA has generated an interim priority list that targets 

approximately 160 hazardous waste sites throughout the country for 

investigation. 

18. If EPA deems that legal action is necessary, it refers 

the matter to the Department of Justice. 

19. On March 10, 1982, the Subcommittee opened hearings on 

certain environmental matters, which included the implementation 

of CERCLA. 

- 3 -



20. On September 15, 1982, Chairman Levitas, on behalf of the 

Subcommittee, wrote a letter to Administrator Gorsuch (Attachment 

1 hereto), which letter stated in pertinent part: 

.•• this letter, in conformance with 
the provisions of section 104(e)(2)(D) of 
[CERCLA], is to request that all 
information being reported to or 
otherwise being obtained by [EPA) or any 
others acquiring such information on 
behalf of [EPA], be made available to the 
subcommittee. 

21. In order to respond to the Subcommittee's concerns, EPA 

has offered either to produce or make available for copying by the 

Subcommittee approximately 787,000 pages of documents, which would 

cost approximately $223,000 and would require an expenditure of 

more than 15,000 personnel hours. The Subcommittee has declined 

to review most of those documents. 

22. EPA withheld from the Committee certain documents 

generated by government attorneys and other enforcement personnel 

in the development of potential litigation against private 

parties. Those documents, which are part of open law enforcement 

files, are sensitive memoranda and notes reflecting enforcement 

strategy, legal analyses, lists of potential witnesses, settlement 

considerations and similar materials. 

23. On November 16, 1982, the Subcommittee issued, and on 

November 22, 1982, the Subcommittee served on Administrator 

Gorsuch a subpoena C"the Subpoena") calling for her to appear 

before the Subcommittee on December 2, 1982 and to produce at that 

time the following described documents: 

all books, records, correspondence, 
memorandums, papers, notes and 
documents drawn or received by the 
Administrator and/or her 
representatives since December 11, 
1980, including duplicates and 
excepting shipping papers and other 
commercial or business documents, 
contractor and/or other technical 
documents, for those sites listed as 
national prTOrities pursuant to 
Section 105(8)(B) of [CERCLA]. 

(Attachment 2 hereto, emphasis supplied). 

24. On the dates of issuance and service of the Subpoena and 

on the return date thereof~ (December 2, 1982~PA had not listed 

any sites as national priorities pursuant to Section 105(8)CB) of 
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CERCLA. Accordingly, no documents of the type described in the 

Subpoena were in existence at any relevant time. 

25. After careful review, EPA, the Attorney General, as well 

as the President ~ea~ found that documents such as those 

~~ referred to in paragraph 22 of this Complaint, that 

is, memoranda or notes by EPA attorneys and investigators 

reflecting enforcement strategy, legal analysis, lists of 

potential witnesses, settlement considerations and similar 

materials, might, if disclosed, adversely affect pending 

enforcement action, overall enforcement policy, or the rights of 

individuals. 

26. On November 30, 1982, the President concluded that 

dissemination of such documents would impair his solemn 

responsibility to enforce the law and, pursuant to the authority 

vested in him by the Constitution and laws of the United States, 

instructed Administrator Gorsuch that such documents should not be 

made available to Congress or the public except in extraordinary 

circumstances. (Attachment 3 hereto). 

27. Upon receiving this instructio~PA reviewed the 

documents previously withheld from the Subcommittee, which then 

totalled seventy-four. Ten of those documents were subsequently 

produced, based upon a determination that dissemination of them 

would not adversely affect pending enforcement actions, overall 

enforcement policy or the rights of individuals. EPA continued to 

withhold the remaining sixty-four. 

28. On December 2, 1982, Administrator Gorsuch appeared 

before the Subcommittee and advised it that, for the reason stated 

in paragraph 24 of this Complaint, no documents of the type 

described in the Subpoena were in existence. Her appearance and 

advice constitute full compliance with the requirements of the 

Subpoena. Administrator Gorsuch also advised the Committee that 

the documents ref erred to in paragraph 27 of this Complaint were 

being withheld from the Subcommittee pursuant to the President's 

instruction. She tendered to the Subcommittee approximately five 

file boxes of documents which were responsive to the 

Subcommittee's apparent concerns, as best as EPA could perceive 
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them, but the Subcommittee refused to accept delivery of those 

documents. 

29. At the conclusion of the hearing on December 2, 1982, the 

Sucommittee passed a resolution finding Administrator Gorsuch in 

contempt for failure to comply with the Subpoena and reporting the 

matter to the Committee. (Attachment 4 hereto). 

30. On December 10, 1982, the Committee reported an alleged 

refusal of Administrator Gorsuch to comply with the Subpoena to 

the full House of Representatives together with a recommendation 

that she be cited for contempt of Congress. (Attachment 5 

hereto). 

31. On December 16, 1982, the House of Representatives passed 

a resolution directing the Speaker to certify to the United States 
1.ro J~1c: t-·t .. -iJ'J Ostr\1\1~XT.u2 

Attorney for the District of Columbia~on tne alleged contumacious 

conduct of Administrator Gorsuch in failing and refusing to 

furnish documents~ompliance with the Subpoena. H. Res. 692 

{Attachment 6 hereto). 

32. Section 194 of Title 2 provides: 

Whenever a witness summoned as 
mentioned in section 192 fails to appear to 
testify or fails to produce any books, papers, 
records, or documents, as required, or whenever 
any witness so summoned refuses to answer any 
question pertinent to the subject under inquiry 
before either House, or any joint committee 
established by a joint or concurrent resolution 
of the two Houses of Congress, or any committee 
or subcommittee of either House of Congress, 
and the fact of such failure or failures is 
reported to either House while Congress is in 
session, or when Congress is not in session, a 
statement of fact constituting such failure is 
reported to and filed with the President of the 
Senate or the Speaker of the House, it shall be 
the duty of the said President of the Senate or 
the Speaker of the House, as the case may be, 
to certify, and he shall so certify, the 
statement of facts aforesaid under the seal of 
the Senate or House, as the case may be, to the 
appropriate United States attorney, whose duty 
it shall be to bring the matter before the 
grand jury for its action. 

33. On December 17, 1982, Speaker O'Neill certified to the 

United States Attorney the alleged failure and refusal of 

Administrator Gorsuch to produce subpoenaed documents to the 

Subcommittee. (Attachment 7 hereto). 
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34. If the Subpoena were d~med to include a request for the 

production of any documents other than those concerning sites 

listed as national priorities pursuant to Section 105C8)(B) of 

CERCLA, the Subpoena is unlawful because it fails to describe the 

requested documents with adequate specificity. 

the 

• · niB:::.""' -B~·-8i: t!leeti1'1'9'"·~dnrtn:tttrcrt:tft""~"-ttr~thh 
'"'"'~~ 

.l'.i;z,~i:!.~ 

documents referred .to in paragraph 27 

President divested her ~f otherwise have had 

to produce said Accordingly, even 

if to require 

:35~ If the Subpoena were deemed to include a request for the 

documents referred to in paragraph 27 of this Complaint, that 

request is not germaine to any proper Subcommittee inquiry. 

~'$!'. The Executive Branch has both the constitutional and a 

common law privilege to ensure the confidentiality of its law 

enforcement files and its deliberative processes. Producing to 

the Subcommittee the documents referred to in paragraph 27 would 

contravene those privileges. Accordingly, even if the Subpoena 

were deemed to require Administrator Gorsuch to produce those 

documents, her refusal to do so was lawful in all respects. 

37 ~-; The plaintiffs have offered to attempt to compromise this 

dispute, but the defendants continue to demand that all of the 

documents referred to in paragraph 27 of this Complaint be 

produced. 

'3S~- The defendants have not and cannot show any compelling 

need for those documents sufficient to overcome the plaintiffs' 

need to prevent their disclosure. 

~ ~-. The acts of defendants complained of herein have injured 

plaintiffs by impairing their ability to meet their obligation to 

execute the laws of the United States faithfully, by impeding them 

in the lawful exercise of the powers conferred upon the Executive 

Branch by the Constitution and laws of the United States, by 

creating inconsistent obligations, and by damaging their 

reputation for obedience to the rule of law. 

"tO~. Plaintiffs have no adequate remedy at law. 
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WHEREFORE, plaintiffs pray that this Court: 

A. Enter a judgment declaring that Administrator Gorsuch has 

fully complied with all requirements of the Subpoena; or, in the 

alternative, 

B. Enter a judgment declaring that, insofar as Administrator 

Gorsuch did not comply with the Subpoena, her non-compliance was 

lawful; and 

C. Grant plaintiffs such other, further and different relief 

as the Court may deem just and equitable. 

Respectfully submitted, 

J. PAUL McGRATH 
Assistant Attorney General 

STANLEY S. HARRIS 
United States Attorney 

ROYCE C. LAMBERTH 
Assistant United States Attorney 

LEWIS K. WISE 

ANDREW M. WOLFE 

BETSY J. GREY 

Attorneys, Department of Justice 
Civil Division - Room 3531 
10th & Pennsylvania Avenue, N.W. 
Washington, D. C. 20530 
Tel: (202) 633-4020 

Attorneys for Plaintiffs United 
States of America and Anne M. 
Gorsuch 
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