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wASHINGTON, D.C. 20480

> v
4 et January 31, 1983

CONFIDENTIAL - SUBJECT TO PRIVELEGE~ATTORNEY-CLIENT CONVERSATION

OFFICE OF
THE ADMINISTRATOR

MEMORANDUM TO THE FILES

SUBJECT: Meeting regarding February 1 Hearing on Contempt
Citation

In attendance at today's meeting were Anne Gorsuch, Robert
Perry, Michael Brown, John Daniel, Paul McGrath, and Carol Dinkins.

Mr. McGrath summarized the arguments he planned to make -
on February 1 to the Court in response to the House of Representati
motion to dismiss the Government's complaint. Mrs. Gorsuch
stated her disagreement with the Department of Justice's refusal
to argue in its pleadings and oral argument the matter of: (1) the
deficiency of the Committee's subpoena and the Administrator's
substantial compliance with the subpoena; and (2) the President's
instructions to the Administrator having the effect of withdrawing
the delegation of authority to her under the Comprehensive

Environmental Response, Compensatlon and Liability Act of 1980
(Suoerfund)

Mr. McGrath stated that with regard to the first matter he
(in consultation with White House Counsel and Justice Department
attorneys) made the decision not to pursue that line of argument
because he felt that it was not a strong argument and that it would
detract from other points being argued by the Department. &as to
the second matter, he stated that an institutional policy decision
was made by White House Counsel, the Attorney General, the Deputy
Attorney Genéral, and himself (ln consultation with SOllCltOI
General Rex Lee) not to argue the delegation guestion because it
would mean that if the government won then all subpoena in the
future would be served on the President rather than on the
President's appointees.

The Administrator made clear that she disagreed with each of
these decisions and that she thought that the attorneys
representing her in this matter should have asserted every possible
defense to the House of Representative's action and that the
failure to do so constitutes an ethical violation of the Department
responsibility to properly and completely represent the plaintiff's
interests., Mr. McGrath demurred but without further explanation.

* * * * * * * *

%



-2 - '

In another matter discussed at the meeting, Mr. McGrath
and Miss Dinkins agreed with Mr. Perry that in the matter of
the most recent Dingell investigation involving allegations of
ethical misconduct by an unnamed EPA official, that Robert M.
Perry as the Agency's ethics officer will #fnvestigate the
matter completely and thereafter report to the Administrator
on the findings. They agreed that no referral to the Justice
Department need to be made at this time.

The Administrator instructed Mr. Perry to communicate with
both Chairman Dingell and Chairman Scheuer that we have no
evidence of any wrongdoing by any Agency official in either
of the matters alleged by them and that if either of them
have any evidence of wrongdoing than they have a responsibility
as officers of the court to refer their information to proper
officials who can pursue the matter through investigation or

otherwise. |
QQLL S Tne
John E. Daniel

Chief of staff

Fe2
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September 28, 1983

Attached are my notes from yesterday's
hearing before Dingell's Subcommittee. I tried
to catch all my typos but probably didn't, sorry!

If you have any questions, please call

me at 633-1442.



Committee on Energy and Commerce
Subcommittee on Oversight and Investigations
September 27, 1983
Rayburn 2322

10:00am

Witnesses: John Daniel (subpoenaed), Gerald Yamada, Richard
Mays, Kirk Sniff.

Dingell opening statement (attached).

Bliley opening statement: DOJ over Burford's objection recom-
mended that Executive Privilege (Ex.Pr.) be asserted.
"Unceremoniously sawed off the limb of Ex.Pr. behind her"
by not representing her.

Dingell: Considerable concerns re manner in which Admn. conducted
itself.

Gore limits his questions to OMB-related matters.

Slattery: Sept. 1982, EPA receives document request. When 1is
EPA first contact with DOJ?

Mays: 9/16. The next day.
Slattery: Who did you contact?
Mays: Mary Walker, DAAG.

Slattery: How did DOJ respond?

Mays: I called MLW and advised her that we had been requested to
allow access to active Superfund files. DOJ handles our
litigation and so would be interested. Asked for guidance.

Slattery: Deadline?

Mays: Subcmte staffer who contacted Regional office, set up
appointment in NY for following day. Tight time constraints.
This was 9/16. He'd be there 9/17. Decided to take
same approach as in FOIA and make available technical
data re site but not make available names of potentlally
responsible parties or attorney-gathered materials.

Slattery: You and Yamada attended 9/29 meeting at DOJ?

Mays: EPA - Perry, Yamada, me; DOJ - Dinkins, Ramsey, Simms,
Roetenberry, Walker, several others.

Slattery: Did you write a memo to Perry and Brown on 9/24?
Mays: Yes. ©Summarizes contacts with DOJ and Cmtes. Pointed out

that received another request from this Cmte. Both pertained
to same subject matter - some of which we had previously



Slattery:
Mays:
Slattery:

Mays:

Slattery:

Mays:

Slattery:

Mays:

Slattery:

Mays:

Sikorski:

Mays:

Sikorski:
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determined not to grant access to. We had requested

DOJ guidance. But DOJ person said we probably would not
get written opinion by 10/1 - this Cmte's deadline.

I felt we ought to formulate our own opinion with regard
to our obligation since it was our obligation.

You and others at EPA concluded that ultimate respon-
sibility for responding lay with EPA and not DOJ?

Yes. Request addressed to EPA. DOJ could advise us
since some of their cases.

Malson also there. What position did EPA and DQOJ take
on the documents?

Started meeting at 8:30. Were meeting with Congress at
10:30. Discussed §104(e)(2)(d) on furnishing records to
Congress. 3 categories of documents:
1. Info submitted to or gathered by EPA as part of
its info-gathering process.
2. Internally~-generated documents or analysis.
3. Program office memos that did not contain
enforcement strategy.
Category 2 should be withheld. Came to be known as
enforcement-sensitive. Other 2 categories - our position
they could be released. EPA position that DOJ taking lead
on determining what our position should be. Perry did
not assert strong position - deferred to DOJ.

As of 9/29, EPA relying on DOJ. On whom at DOJ?

Everyone participated. Some discussion that if category
2 released, could be potentially harmful. Agreement.
Next, were we legally entitled to withhold?

Ex.Pr.?

Ex.Pr. not relied on at that point. Those words only

said once. Simms suggested we should not mention "Ex.Pr."
since only the President can assert it.

Relying upon term "enforcement-sensitive''?

Yes. EPA would prefer not to release documents but could
not withhold unless sound legal argument. Most of
discussion centered on §104(e)(2)(d).

Late Sept., it was EPA's position to cooperate with
Congress. DOJ forestalled that cooperation.

We wanted to cooperate as much as possible. On way over
to meeting, reviewed 9/24 memo and opinion from our
GC's office, several years old, on Ex.Pr. ,

Release to Congress not public.
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Sikorski:
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Sniff:

Sikorski:
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Suspicion among some people that release to Congress
may result in public.

Following the 9/1 mtg, EPA had expectation of
cooperation with Congress? YES.

Daniel, Burford's position on making documents available
to Congress?

Should be made available to Congress. Always clear she

wanted to cooperate.

In summary, from beginning EPA not opposed to making docu-
ments available to Congress, with appropriate safeguards,
which we were willing to agree to, and would have, but

for DOJ. YES.

Anyone disagree with summary? (SILENCE).

Agency consistently maintained that position in discussions

Sniff, DOJ seeking to withhold documents.

10/6/82 mtg. Representatives of DOJ took a firm position
of withholding documents in questiom and presented

legal basis.

Who was there?

DOJ - Simms, Regnery, Walker,?.
Leifer maybe.

EPA - Perry, Mays, me,

Nature of discussion and rhetoric used?

Simms especially strong advocate of DOJ position of

firm assertion of confidentiality. Three phases of
discussion. 1. Simms encouraging Perry and reassuring him
that confid. claim in best interest of law enf. 2.
Tactical suggestions (Simms to Perry) for dealing with
Congress. 3. Simms discussed legal basis.

Were Simms and Regnery looking for fight?

Simms resolute. Did most of talking. WNot afraid of

confrontation. Not cowed by prospect.

Complaint of being sabotaged by Wh. House on Watt matter?
He gave a number of tactical suggestions and would use
Watt incident. Don't think he specifically mentioned

Wh. House. He was disappointed by Watt matter.

Looking for test on Ex.Pr.?



Sniff:
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Sniff:
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Simms strong and sincere advocate of p051t10n Felt
would be difficult to reach compromise. Don't recall
extensive discussion of merits of documents.
Simms and Regnery loud in discussion, almost ranting?
Simms very forceful, articulate in presenting position.
Ranting?
Ranting may be a bit strong.
Did you use that term in staff interview? YES.
Were you inaccurate then?
Hyperpole.

Did Regnery talk about grand strategies, etc.?

Was discussion of importance of confidentiality of law
enforcement files to interests of Exec. Branch.

Meeting designed to bring Perry onto DOJ's wagon?

Yes. Perry not enthusiastic re confrontation.

Mays, it appeared that DOJ was looking for test case?
Fair statement. Whole matter developed over several
months. Looking back, my opinion that Watt matter had
not resolved Ex.Pr. issue to satisfaction of OLC -

on lookout for another case.

This mtg was change from previous mtgs - movement toward
confrontation and designed to bring Perry along.

Started out low~key. We were concerned re not furnishing
names of potentially resp parties and atty-client. Not
thinking Ex.Pr. Clear it was on minds of some DOJ.

Yamada, series of events leading to 2/25 mtg at DOJ.
Familiar with Hughes and Strickland?

Notes on Hughes on Stringfellow were part of documents
withheld from Cmte on enf-sens grounds.

Did you review similar notes of Strickland at 2/25? YES.
These were not withheld from Cmte as enf-sens? YES.

Did your review Hughes notes on 2/18?

Yes, Hughes had referred to 9/7 notes at briefing.
"Election~tracking' referred to. We were unable to

f£ind that term at that time.
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Bliley: Did you discuss with DOJ on 2/18 these notes and others?

Yamada: No, Perry did. I think with Dinkins - she was running
to airplane. Hughes notes indicate Stringfellow cooper-
ative agreement not signed by 9/7 and unlikely in near
future. Copy provided to Fielding to see if document con-
sistent with 3/11 and 11/30 pronouncements re allegations.

Bliley: Did Fielding have view on this matter?

Yamada: We asked and recommended all Stringfellow documents be
released on 2/18. 1In that context and Hughes notes, we
asked Fielding. Perry responded to me documents not
to be released.

Bliley: Fielding's position?

Yamada: Yes, my understanding is that it was his decision, after
talking to DOJ. :

Bliley: Fielding had authority to make decision to retain docs? YES.
Bliley: Did you assist Burford in 2/25 referral to Schmults? YES.
Bliley: How was letter prepared and delivered to DOJ?
Yamada: Hughes notes came to our attention 2/18. Next week,
Hughes on travel. Had identified sentence over weekend.
Couldn't talk to her until 2/25. Mentioned Strickland
at mtg. 1 asked Strickland for her notes and decided
to refer to DOJ. Hand~carried to DOJ about 2pm to
Dinkins, staff and Schmults.
Bliley: Did you discuss this with Daniel?

Yamada: Yes. Extremely brief conversation. Told John what we
found and he said fine. (Daniel agrees.)

Bliley: Did you meet with reps of DOJ on 2/25, subsequent to
letter of referral? YES.

Bliley:  Any discussion on how referral to be handled and what
attachments to Hill?

Yamada: Daniel and T had discussion on releasing it or sending
copies to Hill. At DOJ - DOJ said they had not studied
documents and we were requested not to transmit to Cmte.

Bliley: Who there?

Yamada: In Dinkins' office - Dinkins, Walker, Ramsey, Gailis,
and later Schmults.
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Bliley: Did EPA on its own have authority to release if showed
evidence of wrongdoing? YES.

Bliley: Did you later meet with Burford re results of DOJ mtg? YES.

Bliley: Did she direct you to do anything?

Yamada: She directed Perry to make copies of document with

attachments and have them hand-delivered to Hill by

close of business that day. Perry, because of discussion
at DOJ recommended delay. I believe Perry asked to call
DOJ, called Dinkins and reaffirmed that he should not transmit.

Bliley: Was Schmults given letter?
Yamada: Yes, Perry gave it to him.
Bliley: Hughes testified 2/28 in Exec. Session. Any discussion

of release of 9/7 notes as responsive to Subcmte's subpoena?

Yamada: Don't recall any as it relates to subpoena. But after dis-
cussion with Hughes, we felt it would be consistent with
Att Gen's 11/30 letter to release Hughes notes and all
Stringfellow documents.

Broyhill: Daniel, are your notes a reconstruction?

Daniel: Yes, I reconstructed from notes I kept although some
from conversations with Perry and Yamada while I was
reconstructing.

Broyhill: After House had adopted contempt resolution, DOJ filed
suit. Then there were discussions with EPA re amending
complaint to make Burford personally liable?

Daniel: Original complaint filed on day of contempt.
Broyhill: In her official capacity?

Daniel: After original complaint was filed, DOJ requested that
: caption be changed so Administrator party in her
personal capacity to 'personalize lawsuit."

Broyhill: Why?

Daniel: U.S. couldn't show injury to give rise to injunctive
relief in prayer. We saw first draft of complaint 12/16
- the day before it was filed. When first put together,
opening identifies Administrator in her official
capacity. After filed, DOJ started preparing amended
complaint. Lot of discussion with EPA over what 1is to
go in complaint. That's when this came out.

Broyhill: EPA resisted it?
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Broyhill:

Yamada:

Broyhill:

Yamada:

Broyhill:

Yamada:

Broyhill:

Daniel:

Broyhill:

Daniel:

Broyhill:

-7-

Yes. Most did. Burford absolutely resisted, as did
Yamada.

In your notes - 'mo liability on her part because won't
prosecute."

Stated in conversation Yamada had with DOJ while discussing

amendments. Notes from telephone conversation I
had with Yamada after he talked to Wise and others.
We feared she may be waiving certain defenses by
doing this.

Who is Wise?

Attorney with Civil Division at DOJ.

What is his involvement?

One of the principal attorneys working on civil case.
How would he know they wouldn't prosecute?

I don't know.

Daniel, Burford advising White House tht she felt the
President was not being fully served; she was not able
to do her job. Urging all documents be turned over to
Congress. She was aware of Agreement with Levitas;
also questioning if that would satisfy Dingell Subcmte
request. What were her feelings?

We objected to Agreement between White House and Levitas.
Not a party to negotiations and learned of them by

some mistakes on their part. We were opposed to Agree-
ment. We understood DOJ would pursue through lawsuit.
Burford felt you either field the case or turn over the
documents. Her view was that the documents should be
turned over. We went to White House 2/17 to try to
convince President that his instructions should be
removed so documents could be released. Burford made
strong plea that President not being well-served.

That at any hint of wrongdoing, documents should be
released as President said in his press conference.

We felt her plea was being heard. Fielding intervened
to say assertion of Ex.Pr. being done for the President's
predecessors and future ones and we should wait and that
we were real close to an Agreement with Levitas.
President said if so close to Agreement, let's go

with that. Agreement reached 2/18.

No agreement with this Cmte?
No, there was not.

That Agreement did not reach concerns of this Cmte.
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She pointed that out.

Purpose of Burford's trip to California in late
July. Allegations . [Ran out of time.]

Did DOJ ever direct all requested documents to be
physically transferred to DOJ?

About Oct. 6 or 8, discussion between Perry and DOJ

- either Walker, Simms, or Olson but probably one of
the latter two. 1 came into office as he hung up the
phone. He was somewhat incredulous - DOJ suggested
we take all requested doucments and send them over to
DOJ. My impression was that it was Simms' suggestion.
1f we got documents out of EPA and over to DOJ, they'd
be somehow safe from subpoena. We rapidly dismissed
suggestion. No further discussion. Perry talked to
Barrett later. Great deal of furor. Dingell wrote us
about protection of documents at Agency.

After 10/21 subpoena served, mtg between DOJ and EPA
to plan response. Who and when. ’

10/21 or 22. EPA - Mays, Brown, Yamada. DOJ - number
of people, in Olson's office - Olson, Simms, Malson,
Dinkins, Walker, Liotta, Mit Spears, Ramsey, Regnery,
McConnell, Cooksey, Hauser (came later).

Describe mtg where Ex.Pr. discussed - 10/21 or 22.

We had just received Dingell subpoena for three sites.
Notified DOJ and mtg scheduled for 6pm. When we arrived
brief review of facts, documents involved, discussion

on Ex.Pr. claim for enf-sens documents. Some documents
had been reviewed by Cmte staff 10/14 - documents that
affect claim of Ex.Pr. Question re if anyone else
outside had seen documents. 1 advised the group that
another subcmte had been looking at some similar files
in a regional office. Silence. Someone asked me to
repeat it. Extremely agitated reaction from DOJ -~
primarily Olson. Olson explained that this had somehow
messed things up. Rest of evening spent discussing that
and its effect on Ex.Pr. We left with assignment to find
out what documents other Subcmte had reviewed.

Olson quite distressed?
Very distressed.
Re delay in Burford appearance.

Discussion of getting delay.
suggested it.

I suspect someone at DOJ
They were taking lead in discussing strategy.

Position of Burford on turning over documents responsive
to this Subcmte?
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She was still seeking ways to cooperate with Cmte.
Had she ever changed that position? NO.
She changed travel schedule and flew back only to find

DOJ had requested change in schedule without consulting
her? YES.

Gore on OMB.
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11/28 ntg with Olson to prepare Burford for 12/3 hearing?

Yes. Simms, Olson, Hauser, Yamada, Mays, Brown, me.
Number of testy comments between Olson and Burford.
Olson told her President would assert Ex.Pr. She
resisted this. Olson told her no choice but to follow
President's order.

So Olson said, you are going to assert Ex.Pr. whether
she wants to or not?

Yes. (Yamada and Mays confirm.) After that, question
came up re Olson's role in providing counsel. He wanted
to sit by her and control what she said.

She didn't trust Olson?

She had reason. Always been her feeling that in the Watt
matter, he had been poorly served by advice from DOJ.

Did Burford want Att Gen to assert Ex.Pr. argument? YES.
Nature of Olson's legal arguments.
Burford most challenged his legal reasons. We didn't

see his line of legal precedents until we saw a draft
of some motion to be filed with amended complaint.

DOJ never gave legal advice that EPA requested in this
specific case?

We asked for it in writing (on several issues). DOJ
said did not want to put advice in writing. Final advice
was that Ex.Pr. could be asserted - U.S. v. Mitchell cited.

Your conclusion is that DOJ attempted to develop test
case on Ex.Pr.?

I had always personally been under that impression.

Is it true that you, Yamada and Mays went to another mtg
12/12 with Olson and Burford in preparation for 12/14
appearance? YES. Who else?

DOJ - Olson, Simms.

EPA - Perry, Mays, Yamada, Hernandez
(later), Leifer.
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Slattery: On this occasion, did Burford express misgivings re
assertion of claims?

Daniel: Yes. I have difficulty determining if you are talking
about 12/10 or 12/12. I do recall I was at a mtg where
exchange between Burford and Olson on documents.
Instructions from President very general.

Y amada: Lavelle and Lucero also there.

Slattery: Did Olson give assurance to Burford re DOJ defending
her on Ex.Pr.? :

Yamada: Not only at 12/12 mtg but at 11/28 mtg too.

Slattery: Olson told her DOJ would back her all the way?
[ALL THREE AGREE.]

Slattery: How would you characterize representation DOJ gave Burford?

Daniel: Eventually DOJ withdrew representation. Qlson remarked
that they'd represent Burford to the very end and "I i
would resign before we withdraw.' [MAYS, YAMADA AGREE.]

Slattery: Olson giving his personal assurances that DOJ would
defend Burford to the end. When Burford appeared before
Levitas, she was asked several questions on who handled
document review. How did that affect 12/12 mtg?

Daniel: At hearing it appeared tht documents had been reviewed
at staff level and not thoroughly at higher level.
At 12/12 mtg, Burford adamant that she wanted high
level review at EPA, DOJ and White House and insisted
on certification being signed by Walker or Ramsey, Olson,
Perry or Brown and Hauser or Fielding. We prepared certi-
fication to be attached to withheld documents. Purpose
was that high level officials certify that they reviewed
documents and they fell under guidelines. She did
review documents prior to Dingell hearing but didn't
determine which would be withheld.

Slattery: When Burford appeared and claimed Ex.Pr., it was against
~ her best interests? [ALL THREE AGREE.]

Daniel: Before Levitas hearing,she made it clear to Cmte that
as far as she was concerned, they could have all documents.

Sikorski: Re lawsuit. 1Is it true that Burford's lack of confidence
led her to get private counsel?

Daniel: Yes.

Sikorski: DOJ's focus on Ex.Pr. so single-minded that they neglected
credible defenses and she considered bringing ethics charges?
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We complained re initial complaint and offered suggestions.
DOJ wanted to reach constitutional questions and that's
what they wanted case decided on. EPA felt certain
affirmative defenses could be brought.

Burford asked you to follow up and call Rex Lee to
advise him that they better bring up every credible
defense possible or else ethics charges?

Yes. Lee and Watt very good friends. Watt may have
brought this up. She was on vacation but called me to
call him to pass on her dissatisfaction with case.

During negotiations after dismissal of lawsuit, did she
get info on progress?

None. OQur first knowledge of negotiations was reading
it in Wash. Post. Schmults visited us to advise us

of status. Dinkins there too. Schmults advised us
negotiations going well and close to agreement. Describes
process (redaction, etc.). Gave us report that agree-
ment favorable to Exec. Branch. Perry asked for written
copies of drafts of Subcmte and White House. We were
denied documents. Request made again to Schmults and

we were denied copies. He went to Burford's desk for
phone call and left his papers there. Two sets of docu-
ments - Levitas and Exec. Branch. Different from oral
report - two sides well apart still.

What did Burford think about proposals?

Didn't like either one. Thought Levitas had upper hand

in negotiations. Felt very burdensome on Agency and would
still appear to be withholding.

Fig leaf analogy.

Yes. Politically still not acceptable.

Schmults misrepresented true state of negotiations? YES.
After Schmults briefing where did Burford turn?

Sought mtg with president.

2/17 you and Burford went to President to urge release?
Yes, met with Meese, Fielding, Deaver first. Burford
urged release of documents. Complained re representation
from DOJ - lawsuit ill-prepared, oral arguments deficient.
Did she ask Meese re pardon or immunity?

She asked whether President had dealt with this. She
assumed an immunity to be there. Immunity from criminal
liability for doing what she had been ordered. I think
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he was surprised by the question. '"Immunity for what?"
She and 1 assumed matter was taken care of.

Allegations about Burford's trip to Cal. in late July.
Purpose to make announcement re Stringfellow site.
Circumstances?

Burford was on plane reading her briefing documents for
Cal. trip. She was to announce in L.A. allocation of
money for cooperative agreement on Stringfellow. Read
briefing papers, found them inadequate. Not only purpose
for visit. When she arrived in LA, she called and asked
me questions re Stringfellow. Status of enf., status

of IG audit, why deviation from Agency rules, policy on
state-owned sites under Superfund. Only knew answer to
last.

Did she mention any political considerations for decision?
NO.

Any other directions on this? -

Instructed me to get answers to those questions. I
instructed Asst Administrator for OSWER when dealing
with these precedent-setting situations to make sure
ample review by GC's office, etc.

Is that Lavelle?

Delivered to her. ©Not referred to Hedeman although
normally so. Question arose re state-owned sites in
budget talks. At 8/6 briefing, Burford instructed
staff to study state-owned sites to get proper pricing.

2/17 mtg at White House.

Met with President, Baker, Meese, Fielding, Fuller,
Burford. Burford asked for mtg to ask President to permit
her to release documents. Cited her overriding concern

- as long as documents withheld, criticism of Agency
would continue. I thought President was agreeing with
her when Fielding intervened and suggested historic
significance of principle.

Yamada, 2/18 did you learn tht certain Stringfellow
documents contained notes on possible political
considerations? YES. Told Perry? YES. Recommended
all withheld Stringfellow documents be released? YES.
What did Perry do?

Few things happening that day.
before you the next week.

Employees appearing

Stringfellow documents no longer enf-sens?
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Had recommendation from Regional staff in Cal. that none
of these documents were enf-sens. Perry called Dinkins
that evening. Short - she had plane to catch. Next

day Perry called me to come in Sunday. He said he

had talked to Fielding 2/19. Perry reviewed notes 2/20
with Yamada and Mays.

In mtg with President, any discussion of contents of
withheld documents?

On 2/25, no.

[Reads entry from notes from Sunday.] Made copy and
took to Fielding. Perry concerned about his own liability.
Felt documents should be released.

Perry called Fielding. I made three copies and gave
Perry one. I understood he went to Fielding's house
and reviewed them. Perry said he had had mtg with
Fielding and was inconclusive.

Perry on Fielding's reaction to Stringfeliow documents?
1 asked Perry how mtg went and he said inconclusive.

Perry hand-delivered Stringfellow documents to Fielding
on 2/20 because of Perry's concerns re some notations
and would recommend release to Congress.

That is my understanding. . . . 2/22 Perry asked me to
contact Hines (Assoc. GC) who was to brief employees
appearing before Subcmte on withholding enf-sens materials.
Hines felt employees concerned that they didn't know

what was enf-sens.

You noted Perry wanted to specify that they should not
hesitate to discuss political implications.

Burford called Fuller later that week. Burford didn't
believe Levitas Agreement workable and only recourse was
to turn over and that is what she wanted to tell him.

3:30pm Friday. Your notes on conversation with Burford
and Fuller full. The replacement of several managers.
Page 4 of notes. Burford felt that Ex.Pr. claim has been
affecting management. It wouldn't go away until we
release documents. Burford - reasonable bounds of Ex.Pr.
have been exceeded.

[BREAK FOR VOTE. ]

P el

Sikorski:

Daniel:

On notes where you have "I don't like asking you to lie."
They were asking Burford to go out and speak the Admn line.

Her expression: '"She didn't like trying to put a good
face on something that is bad."
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Yamada, morning of 2/25, came into possession of notes
on Seymour case? YES. Then you drafted referral note
to Schmults?

Yes. [Describes letter.]

Seymour notes reflect 9/2 mtg at DOJ on Seymour.
"Oct. 8 deadline," etc. Other two enclosures are
notes on 9/7 mtg on Stringfellow (quotes political
parts). Did you discuss documents with Perry?

Yes. He immediately supported recommendation that
they go to DOJ for investigation. Pre-arranged mtg
at DOJ. I was told we were going to meet with Schmults.
Perry called Dinkins and told her we were bringing it
over. Mtg at Dinkins' office and later Schmults came
down. Perry, me, Dinkins, Ramsey, Walker, Gailis, and
later Schmults. Went through history of how documents
discovered. Stated our concern re maintaining confiden-
tiality of documents but consistent with 11/30 letter
documents should be released. DOJ said they hadn't had
chance to review and requested we not release documents.
.« 1 was told we were meetlng with Schmults. Just
before we left, Perry said we'd be dropping in to see
Dinkins first.

We are talking about mtg at DOJ where DOJ attorneys
present when statements made about political activities

in administration of Superfund monies - 9/2 mtg? CORRECT.
Walker said she did not recall 9/2 mtg at DOJ on Seymour?
Yes, but our notes show she was there.

Was Ramsey stated as one of attendees?

No, he was on vacation.

Relationship to Walker?

Chief of LNR's Enf. Section. He would have been present
if not on vacation.

He was assigned to case the next day?
I don't know.
Was Schmults called in by Dinkins?

Yes. Perry presented letter, showed them political
connotations and said that documents should be given
to Congress. Decision made before Schmults arrived
that we would not do it until we had heard back from
DOJ or else DOJ would do it = not sure on that. Once
Schmults walked in, no extended discussion on it.
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He said that EPA referred over several matters for inves-
tigation and this would be included. 2/18 we were of

the opinion that Stringfellow documents should be released.
Wasn't till 2/23 that we found written corroboration and
could refer to DOJ. At that point, the Cmte not focusing
on Seymour, we were not withholding any Seymour. Did
recommend Seymour document be sent over with Stringfellow
documents to Congress because of political connotations.
Schmults response was nonsubstantive. 'We'll look into
this together with everything else' kind of thing.
Returned to EPA about 3:30.

Any reason why EPA didn't deliver copies of referral
to Congress then?

We were specifically instructed by DOJ not to release
until DOJ could look at it and they'd get back to us.

I gathered from mtg there were prior discussions re
releasing other referrals. Perry did ask early in mtg
if referral could be released. I believe Walker, at
Dinkins' request, called Jack Keeney. If.Agency wants
to, Criminal Div. has no problem. Dinkins, I believe,
said with regard to this 2/25 document, since Criminal
Division had not looked at it, it was not to go to
Congress. Later in afternoon, we met with Burford. She
asked us to copy package and send it to Congress. Perry
called DOJ to see if position changed and it did not.

By time you arrived at White House 2/25, you had advised
her of referral?

Yes.
Did Burford advise you of what she wanted to accomplish?

Full release of documents. President, Vice President,
Laxalt, Fller, Burford, me. She told him agreement

with Levitas left nothing of Ex.Pr.; that he was not
being well-served. Preident's response very sympathetic.
Asked what did Bill have to say about this. Bill being
the Att Gen. Burford told him that she had not talked

to Smith. President told Fuller to arrange mtg with

Att Gen. At end of mtg, Laxalt told President that
Burford correct, documents should be released with

no redactions.

Were specifics of referral document discussed with
President? NO.

During course of mtg before President's mtg, around 5pm,
Perry, Burford, Daniel and I went over referral.

Met with Att Gen as late as 6pm that night.

Burford had been sufficiently briefed on referral package?
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Yes, it did not come up.

Fuller called you after President's mtg to say meet with
Att Gen that night? YES. Met at DOJ?

Yes. 6-7pm.

After DOJ had referral document?

Yes. Att Gen, Schmults, Simms, Dinkins, other DOJ
people, Hauser, Fuller, Burford and me.

Any reps of DOJ there that were at 9/2 mtg.

I can't say for sure. Only person likely would have
been Dinkins but she wasn't at 9/2 mtg.

There were DOJ people there that were aware of allegations
re 9/2 mtg?

Yes. At mtg, Burford made pitch re release of documents;
Levitas Agreement not working out; criticism of Agency
continuing; cumbersome process, etc. In course of this,
on cumbersome nature of Agreement, she brought up referral
of that date - not within agreement.

At
to

this point, referral would stay at DOJ, they wanted
review it?

Yes. Dinkins said we'll take care of it, don't worry
about it. Burford says we'll have more of these. Dinkins
said don't worry about it, we'll take care of it. Don't
recollect we discussed what was substantively in referral.

Notes re Seymour. During week of 2/22, did anyone at
DOJ make request to review EPA case files?

Yes. 4:30, 2/22, received call from Ann Gailis who
asked if DOJ attorney on Seymour could come review files.
Reason for request, they wanted to double check for enf-
sens documents tht may have been missed. We said no
problem but ASAP because we were segregating out enf.
documents. Had to be on our time frame.

So, request
EPA that as
those notes

from DOJ to see notes of enf attorney at
it turns out were found later to contain
on political connotations. Correct?

Yes. Don't know if they actually looked at documents
but were given access to them.

Want to keep record clear.

Phone call from DOJ? Re FPA documentsg?
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Phone call from Ann Gailis who is attorney in LNR

and was designated by Dinkins as helping coordinate
enf-sens determinations. She requested enf attorney's
files and engineer's files. EPA documents.

8/11 Report from DQJ.
Doesn't refer to this referral.

That incident fell into some black hole never to be
referred to in 8/83 report.

Withdrawal of representation of Burford and employeees
of EPA. On 3/3, did attorney-client relationship change?

Yes, we were advised DOJ was withdrawing from its role
as counsel for Burford. Meeting suggested by Schmults.
He and Dinkins came over. Also Perry, Yamada, ?, me
Burford, and later Mr. Burford.

I observed some outrage when DOJ announced withdrawing
of representation. Behavior of DOJ less than shining,
perhaps offensive. What was purpose of mtg?

Mtg for Schmults "to make some adjustments in represen-
tations'" as result of referrals. Advised Burford that
because of referrals EPA had made, DOJ had to investigate
and so DOJ had to change its role. Burford objected.
Nonetheless, decision had been made. Told we would still
get some liason activity from LNR to see that documents
would still have EPA-DOJ review before going to Congress.
Walling off LNR so they can provide that limited counsel.
Burford said should wall off Criminal Div. instead so

DOJ could still counsel.

Was Burford surprised by DOJ behavior?
Yes. She reminded them of earlier promises.
documents no

Page 3 of notes, at bottom. 'Enf-sens.
longer to be reviewed by Olson."

Schmults said it. Up til then, any withheld document
would have been reviewed and approved and those would

be signed off by a lot of people. Ted Olson is no longer
to be in review process. LNR only. Olson removed
because walling off everyone else in DOJ from having
anything to do with EPA. :

Had DOJ been investigating Agency?

Very possible. But Burford asked Schmults if she was
under investigation and he said no.
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Dingell notes Mr. Burford calling DOJ '"turkeys'': Mr. Burford's
outrage does not appear misplaced.

Daniel: Other references in notes to ''Bob' are to Perry.
Page 6. Walling off branch that was our lawyer. Our
lawyer are the other parts of DOJ - QLC, Civil.

Dingell: DOJ will represent two agencies against each other and
not infrequently represent persons within Exec. Branch
in controversies with other parts of Exec. Branch, eg.,

other contempt actions. (Cites Califano, former SEC
Admin'r.)
Daniel: Bottom page 6. Admin. refers to Burford. Schmults -

not prosecuting Burford for contempt. As long as
Burford follows President's instructions, she wouldn't
be prosecuted for contempt.

Yamada: My recollection as well. Another aspect too - after
appearance of Burford before Cmte, if forced to exert
Ex.Pr., inconsistent to have legal counsel other than
those representing President. Schmults said private
counsel available. Brford asserting Ex.Pr. on behalf
of President and could employ private counsel.

Dingell: Do you feel DOJ had decided not to prosecute any future
House contempt citation?

Daniel: Not explicit but T think have to draw that conclusion.

Dingell: Subcmte interviews of EPA employees scheduled to begin
2/2. Personal counsel allowed; no other conditions.
That morning you came to us and said no interviews until
following conditions met: OGC counsel present, transcripts,
Minority Members present.

Mays: Evening before, 1 was preparing memo for Perry for
employees where Agency would furnish attorney if he
wanted one; employee could request transcript. Number
of drafts. About 8pm (2/1) final draft. Perry was to
meet Burford later on. My understanding was that this
was the position Burford wanted to take. Next morning
Perry called and said Burford had some changes. Perry
arrived and advised me Burford wanted to impose restrictions
you described. At that point, close to first interview
with Mike Hook. Perry asked me to call him but he called
me and wanted someone from Agency present. 1 went with
him. Met with Frandsen and Raabe. Discussed conditions.
They chose not to conduct interview and rest were cancelled.
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Dingell gives concluding statement thanking witnesses.
Mays: Want to make clarifying statement re Stringfellow
review on 2/20. 1 read from my journmal. T refer to
Leifer and Brown being only attorneys besides staff
attorneys that had reviewed them. I hold both in very

high regard. I do not want to imply that they should have
discovered these improprieties.

ADJOURNED 2:00pm.



