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THE WHITE HOUSE

WASHINGTON

April 5, 1984

MEMORANDUM FOR FRED F. FIELDING
FROM: . JOHN G. ROBERTS [$

-SUBJECT: fProposed Presidential Letter
: Regarding FEqual Access Legislation

Richard Darman has asked for comments by 10:00 a.m. today on
a proposed letter from the President to Congressmen, express-
-ing his support for so-called "equal access legislation."
This legislation, embodied in four pending bills with minor
differences, would require public schools to accord student
religious groups the same rights of assembly accorded other

- student groups. In other words, if the chess club is :
allowed to use a classroom for meetings during an open
period, a group that gathers for prayer .or Bible readings
must have the same right.

_The draft letter does not express a preference among the
four bills but suppeorts the basic concept of the legislation.
It notes that a bill is necessary because of some lower
court decisions that have led school officials to conclude
that they must discriminate against student religious
groups, to avoid violating the Establishment Clause. In
Widmar v. Vincent, 454 U.S. 263 (1981), the Supreme Court
ruled that a state university policy of denying equal rights
of access to student rellglous groups was not requlred by
the Establishment Clause and in fact violated the Free
Speech rlghts of the religious students. That case did not
settle the issue addressed by these bills, however, since it
was limited to universities. The Court expressly noted that
university students "are less impressionable than younger
students and should be able to appreciate that the
University's pelicy is one of neutrality toward religion."
Id,, at 274, n. 14, It is not clear whether the Court would
uphold an "eqgual access” approach to student religious
groups in high schools or grade schools. These bills would
‘require such an approach, and, if passed, would doubtless be
- challenged on Establishment Clause grounds.

The President has expressed support for the concept of the
bills in the past, however, and there are sound and in my



view compelling arguments in support of the constitutionality
of the "equal access"” requirement. I only note that the
Court's jurisprudence in this area is so fluid that it is
impossible to speak with any certainty about what the Court
will do with these bills, should any pass.

Attachment



THE WHITE HOUSE

WASHINGTON

April 5, 1984

MEMORANDUM FOR RICHARD G. DARMAN
ASSISTANT TO THE PRESIDENT

FROM: FRED F, FIELDING Orig, migned by Fi¥
COUNSEL TO THE PRESIDEN

SUBJECT: Proposed Presidential Letter
Regarding Equal Access Legislation

Counsel's 0Office has reviewed the above-referenced proposed
Presidential letter, and finds no objection to it from a
legal perspective. The fluid nature of the Supreme Court's
jurisprudence in this area makes it impossible to predict
with any certainty whether the Court will uphold these egual
access bills, if any pass. The Court's decision in Widmar
v. Vincent, 454 U.S. 263 (1981), supports the "equal access"
approach with respect to universities, but it is unclear
whether this ruling will be extended to the younger, more
impressionable students in public high schools and grade
schools., Nonetheless, the arguments in support of the
constitutionality of the "equal access" concept are suf-
ficiently compelling that we have no objection to the
President expressing his support for these bills.
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Document NoO.

WHITE HOUSE STAFFING MEMORANDUM

DATE: 4/4/84 ACTION/CONCURRENCE/COMMENT DUE By: _10:00 A.M. TOMORROW, 4/5

suBJecT: PROPOSED PRESIDENTIAL LETTER RE EQUAL AéCESS LEGISLATION

ACTION FY} - - ACTION FYI
VICE PRESIDENT O 0O - McFARLANE o o
MEESE O [9/ - }NicMANUS o O
BAKER O & MURBHY o o
DEAVER o o OGLESBY v’ o
STOCKMAN w in _v_'_,R(‘)GERS @ o
DARMAN 0P iS5 SPEAKES o W
FELDSTEIN 'O O  SVAHN / O
FIELDING e {9/ 0 VERSTANDIG O O
FULLER g~ O  WHITTLESEY O O
HERRINGTON O o o o
HICKEY o o o o
JENKINS O O O O

REMARKS:

May’ we have your edits/comments on the attached proposed letter,

which was prepared by the Office of Public Liaison, by 10:00 a.m.
tomorrow.

RESPONSE:

1584 _ Richard G. Darman
Jot APR 4 Pit L 3D Assistant to the President
- Ext. 2702



Letter to Congressmen re: Egual Access Legislation

Dear

*

I write to urge you to give prompt and favorable attention
to the egual access legislation now pending before the Congress.

My Administration has been working on a numbexr of fronts for
the principle of government neutrality and accommodation toward
religion. The Congress can go.a long _way to restore government
neutrality toward religious expre551on by public school students,
by enacting the equal access concept into law.

There are four equal access bills before the House and
Senate. Without judging among the relatively minor differences
between them, I commend to you the basjc concept embraced by all
of them. If a public school generally allows students to meet in
a variety of groups durlng nonsinstructional times, the same -
treatment should be given to rellglous student groups as te other
student groups.

The problem addressed by the equal access bills is that some
lower courts have distorted the Establishment Clause of the First
Amendment into a barrier against religious expression by students
meeting together purely on their own. I had hoped a school
prayer amendment would eliminate this barrier along with other
restrictions on group prayer, but I am grateful that the debate
over that amendment has called attention to many unwarranted
restrictions on religious students that cry out to be corrected.
In addition, the report of the Senate Judiciary Committee on S.
815 has established the need for federal legislation to ensure
fair treatment to religious students in our schools.

I would like to commend Senators Denton and Hatfield for
introducing the legislation that first brought this matter to the
attention of Congress, and I appreciate the bipartisan efforts
of Congressmen Perkins, Lott, and Bonker in the House,

I.believe that speeding House and Senate passage of equal
access legislation will affirm that ours is a government that can
accommodate the religious speech and exercise of citizens without
imposing any establishment of religion.

Sincerely,

Ronald Reagan



Justice STE VE\S T would not proceed to
deal with the 1ssqe3 addressed in Part T1L
To that extent, I am in dissent.

B - Justice STEVENS, with whom Justice
BRENNAN joins, dissenting.
- In No. 808348, only one que&tlon is
presented for review to this Court:
; “Whether, in an action in federal dis-
R trict court brought by foreign plaintiffs
' : against American defendants, the plain-
tiffs may defeat a motion to dismiss on
the ground of forum non conveniens
merely by showing that the substantive
-~ law that would be applied if the case
were litigated in the district court is more
faverable to them than the law that
would be applied by the courts of their
own nation." Pet. for Cert. in No. 80~
E 848, p. ' -
In No. 80-883, the Court limited its grant
of certiorari, see 450 U.S. 909, 101 S.Ct.
1346, 67 L.Ed.2d 33, to the same question:
“Must a motion to dismiss on grounds
of forum non conveniens be denied when-
ever the law of the alternate forum is less
favorable to recovery than that which
would be applied by the district court?”
Pet. for Cert. in No. 80833, p. 1. !
1 agree that this question should be answer-
i ed in the negative.  Having decided that
 question, T would simply remand the case to
the Court of Appeals for further considera-
tion of the question whether the District
Court correctly decided that Pennsylvania
was not a convenient forum in which te
- ltigate a claim against a Pennsylvania com-
pany that a plane was defectively designed
and manufactured in Pennsylvania.

G

HEEASTSIEN
o P,

- WIDMAR v. Vi’\af

Cite as 107 S Cr'269 (1881)

whereby university facilities were generally

for the Eighth Circuit, 635 F2d 1314, re-

“required to justify its discriminations and

ENT

Gary E. WTI}i‘;:iAR, et al,, ‘Peﬁﬁoners,

Y
Clark VINC ENT et al
No. 80885,

N Argued Oct. 6, 1981.

Decided Dec. 8, 1981.

Members of registered religious grbup '
at state university brought action challeng-
ing, as violative of First Amendment, uni-
versity policy of excluding religious groups
from the university’s open forum policy

available for activities of registered student
groups. The United States District Court
for the Western District of Missouri, 480 _.
F.Supp. 907, rendered summary judgment”
for the university. The Court of Appeals

manded.  On writ of certiorari, the Su-
preme Court, Justice Powell, held that: (1)
having created a forum generally open for
use by student groups the univérsity/ was

exclusions under applicable constitutional
norms; and (2) challenged excluaionary pol-

icy, as based on content of the religious
speech, violated fundamental principle that

state regulation of s})u: h be content neu- )
tral; and (8) by itself, state’s interest in = .
achieving greater nepamtmn of church and
state than is already ensured under the
establishment clause was not sufficiently
“cor’npeliir\g” to  justify disérimination
agamst instant group. .

Decision of Court of Appe'ﬂs affirmed.

Justice Stevens filed an opmaon concur* t
ring in the judgment.

Ju%txce White filed a quentmg Opm-
ion, : L

1. Constitutional Law 2=9%0.1(4)

Having created a forum generally open
for use by student groups, state university
assumed an obligation to justify its discrim-
inations and exclusions under applicable



constitutional norms. U.S.C.A Const.

Amends. 1, 14, =
2. Constitutional Law ¢=%0.1(4)

For First Amendment purposes, a uni-
versity differs in significant respects from

+ public forums such as streets or parks or

even municipal theéaters and a unjversity

has authority to impoese reasonable regula-

tions compatible with its educational mis-
sion on the use of its campus and facilities..

»‘ U.8.C.A.Const.Amends. 1, 14,

3. Constitutional Law e>50.1(4)

The Constitution forbids a state to en-
foree certain exclusions from a forum gen-
erally open to the public, even if the state is

“not required to create the forum in the first

place. U.S.C.A,Const,Amends.. 1, 14.

4. Constitutional Law =84

5 State university’s institutional mission
to provide a secular education to its stu-
dents did not exempt from constitutional
serutiny its denial of use of wniversity facil-
ities to a registered student religious gmup
U.8.C.A.Const.Amend. 1.

5. Constitutional Law &=90. 1(4}, 91

First Amendment rights of speech and
association extend to the campuses of state
universities. U.S.C.A.Const.Amend. 1.

6. Constitutional Law =9%0.1(4)

To justify diseriminatory exclusion
from a public forum based on religious con-
tent of intended speech the defendant state

university, which discriminated against reg-

istered student religious group with regard
to use of university facilities, was requlred
to qatmfy the standard of review appropri-
ate to content-based exclusions and was re-
quired to shew that its regulation was nee-
essary to serve a compelling state interest
and that it was narrowly drawn to achieve
that end.» U.8.C.A.Const.Amend, 1.

7. Constitutional Law =84

Although interest of state university in
‘complying with its constitutional obliga-
tions under the establishment clause could
be characterized as “compelling,” it did not
follow that it would be incompatible with

k1

hment clause cas

abli se o provide regiss
tered student religious group with equal
access to university facilities, which were
generally available for activities of regis-
ered  student  groups,.  U.8.C.A.Const.
Amend. 1. )

B. Constitutional Law <=84

A religious organization’s enjoyment of
merely “incidental” benefits does not vie-
late  establishment clause  prohibition

against the primary: advancement of reli-

gion.. USC.A.Const. Amend. 1.

9. Censtitutional Law e=84

Absent empirical evidence that reli-

gious groups would dominate siate universi-
ty’s open forum, i. e., making university
facilities available for use of registered stu-
dent groups, it could not be said that ad-

vancement of religion would be the forum’s,

Yprimary effect,” so as to bring under eloak
of the establishment clause the university’s

!c}osing of its facilities to a registered stu-

dent group desiring to use those facilities
for religious Wworship and religious discos-
sion. U.8.C.A.Const.Amend. L .
10. Constitutional Law &= 30(1)

The most exacting scrutiny is required

" in cases where the state undertakes to regu-

late speech on the basis of its content. U.S.
C.A.Const.Amend. 1. ,‘

11. Constitutional Law @=90.1(4)
A state university has a right to

. clude even First Amendment activities that

violate reasonable carhpus rules or substan-
tially interfere with the opportunity of oth-
er students to obtain an education. U.S.C.
A.Const. Amend. 1.

12. Colleges and Universities &=6(5),
Constitotional Law =84
Where state university made its facili-

ties generally available for activities of reg-

istered student groups its closing of the
facilities to a registered student group de-
siring to use the facilities for religious wor-
ship and discussion violated fundamental
principle that a state regulation of speech
should be content neutral and, of itself,
state’s interest in achieving greater separa-

]
]
i




- - WIDMAR

v. VINCENT - 971

—_ " Cite as 102 5.Ct. 268 (1931)

tion of chureh and state than is already
ensured under the establishment clause was

not sufficiently “compelling” to justify dis-..

crimination against such group. - US.CA.
Const.Amend. 1.

. Syllabus™ . ot

The Universit
City, a state university, makes its facilities
generally available for the activities of reg-
istered student groups. A registered stu-
dent religious group that had previously
received permissien to conduct its meetings

_-in University Tacilitles was informed that it

could no longer do so because of a Universi-
ty regulation prohibiting the use of Univer-
sity buildings or grounds “for purposes of
religious worship or religious teaching.”
Members of the group then brought suit in
Federal District Court, alleging that the
regulation violated, inter alia, their rights
to free exercise of religion and freedom of
speech under the First Amendment. The
District Court upheld the regulation as-be-
ing not only justified, but required, by the
Establishment Clause of the First Amend-
ment. The Court of Appeals reversed,
viewing the regulation as a content-based

- diserimination against religious speech, ‘for
“which it could find no compelling justifica-

tion, and holding that the Establishment
Clause does not bar a policy of equal access,
in which facilities are open to groups and
speakers of all kind. -~ -

Held . The University's exclusionary
policy . violates the fundamental principle
that a state ref*ulat\on of speech should be
content-neutral. Pp. 273-278,

(a) Having created a forum generally
open for use by student groups, the Univer-
sity, in order to justify diseriminatory ex-
clusion from such forum based on the reli-

" glous content of a group's intended speech,

must satisfy the standard of review appro-

must show ,that its regulation is nacesaary
to serve a compelling state intérest and that

* The syllabus constitutes no pz{n of the opinion
of the Court but has been prepared by the
Reporter of Decisions for the conveniepce of

'

+-of Missouri at Kansas ~

“test’s second prong as well.

it is nar*mﬂy drawn to achieve that end'
Pp. 273-27 : T

(b) Although the Umvemuys interest
in complying with its constitutional obliga-
tions under the Establishment Clause may
be characterized as compelling, an “equal
access” policy would not be incompatible
with that Clause. A policy will not offend
the Establishment Clause if it can pass the
following three-pronged test: (1) It has a
secular legislative purpose; (2) its prineipal
or primary effect would be neither to ad-
vance nor to inhibit religion; and (3) it does
not foster “an excessive government entan-
glement with religion.” Here, it is conced-
ed that an “equal access” policy would meet

" the first and third prongs of the test.” In

the context of this case and in the absence
of any evidence that religious groups will
deminate the University’s forum, the ad-
vancement of religion would not be the
forum’s “primary effect.* An “equal ac-
cess” poliey would. therefore satisfy the
Pp. 274-277.

(c) The State’s interest in a:cﬁieving
greater separation of church and State than

is already ensured under the Establishment - 8

Clause is not sufficiently “compelling” to
justify content-based discrimination against

_religious speech of the student group in

question. Pp. 277-278.
635 F.2d 1310, affirmed.

Ted D. Ayres, Columbia, ’V[o for pett—
tioners.

James M. Smart, Jr, Kamaa City, Mo,
for respondents.

Justice POWELL delwer«.u the opmxon of
t’ne coGrt. S -

" This case presents the question whether a

- state umvemity, which makes its facilities
priate to content-based exclusions; i e.,-it

generaﬂy ‘available for the actmtles of regt
istered student groups, may close its facili-
ties to a reg"x::terui student group desu-mg

the readﬂ“ See Un«ted States v D“I}‘Olt L
ber Co., 200 1.5, 321, 337, 26 5.Ct. 282,287, 50
L.E«, 498




and religl
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to use the facilities Tor religious worship
sous discussion. . i

. : . I -

Tt is the stated policy of the University of
Missouri at Kansas City! to encourage the
activities of student organizations.  The

: University  officially recognizes over™ 100

student groups. It routinely provides Uni--
versity facilities for the meetings of regis-
tered organizations.  Students pay an activ-
ity fee of $41 per semester (1978-1979) to
help defray the costs to the University.

~ From 1973 until 1877 a registered reli-
gious group named Corberstone regularly
sought and received permission to conduct
its meetings in University facilities? In
1877, however, the University informed the
group that it could no longer meet in Uni-
versity buildings. The exclusion was based
on a regulation, adopted by the Board of

Curators in 1572, that prohibits the use of

University buildings or grounds “for pur-
poses  of religious worship or religious
teaching.” 3

1. The University of Missouri at Kansas City
(UMKC) is one of four campuses of the Univer-

sity of Missouri, an institution of the State of
Viissourd,

Z.  Cornerstone is an organization of evangelical
* Christian students from vatious denomination-
al backgrounds. - According to an affidavit filed
in 1877, “perhaps twenty students .. partici-
pate actively in Cornerstone and form- the
backbone of the campus organization.”. Affi-
davit -of Florian Chess {Sept. 28, 1977), guoted
in Chess v. Widmar, 480 F.Supp, 907, 911 (WD
M0.1979). - Cornerstone held its on-campus
meetings in classrooms and in the student cen-
ter. These meetings were open to the public
and atiracted up to 125 students. A typical
Cornerstone meeting inciuded prayer, hymns,
Bible commentary, and discussion of religious
views and experiences.

3.  The pertinent regulations provide as follows:
“4.0314.0107  No . University . buildings ~or
grounds, {except chapels as herein provided)
may be used for purposes of religious worship
or religious teaching by either student or non-
student groups..\. . The general prohibition
against use of University buildings and grounds
for religious worship or religious teaching is a
policy required, in the opinion of The Board of
Curators, by the Constitution and laws of the”
State and is not open to any other constructipn.
No regulations shall be interpreted to forbid the

’ , ents, all members
of Cornerstene, brought suit to challenge
the regulation in Federal Distriet Court for
the Western District of Missouri® They

alleged that the University’s discrimination

Eleven University stue
;

" against religious activity and discussion vio-
Jated their rights to free exercise of reli-

gion, egual protection, and freedom. of
speech " under the First and  Fourteenth
Amendments to the Constitution of the
United States. o

Upon cross motions for summary judg-
ment, the District Court upheld the chal-
lenged regulation.  Chess v. Widmar, 480
F.Supp. 907 (WD Mo.1979). It found the
regulation not only justified, but required,
by the Establishment Clause of the Federal
Constitution. Id., at 916. Under Tilton v.
Richardson, 403 U.8B. 672, 91 S.Ct. 2091, 29
L.Ed.2d 780 (1971}, the court reasoned; the

tate ecould not provide facilities for relix
gious use without giving prohibited support
to an institution of religion. Id, at 915-
916. The District Court rejected the argu-

offering of prayer”or other appropriate recogni-~
tion of religion at public functions held in Uni-
versity facilities. . ..
“4,0314.0108 Regular chapels established on
University grounds may be used for religious
services but not for recurring services of any
groups. Special rules and procedures. shall be
established for each chapel by the Chancellor.
It is specifically directed that no advantage
shall be given to any religious group.”
There is no chapel on the campus of the Uni-
versity of Missouri at Kansas City. The near-
est University chapel is at the Columbia cam-
pus, approximately 125 miles east of UMKC.
Although the University had routinely ap-
proved Cornerstone meetings hefore 1977, the
District Court found that University officials
had never “authorized a student organization
to utilize a University facility for a meeting
when they had full knowledge that the pur-
poses of thé meeting include[d] religious wor-
ship or religious teaching.” - Chess v. Widmar,
supra, at 810,

4, Clark Vincent, the respondent, and Florian
Chess, the named plaintiff in the action in the
District Court, were among the students who
iniEiaLed the action on October 13, 1977.
Named as defendants were the petitioner Gary
‘Widrnar, the Dean of Students at UMKC, and
the University's Board of Curators.

A

B s T
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~groups and speakers of all kinds.

ment t}*at the Umvem;ty could not diserimi-
‘nate against religious speech on the basis of
its content. It found rehglot.s speech enti-.
tled to less protection than other types of
expression. Id., at 918. o

- The Court of Appeals for the Eighth Cir-
euit reversed. Chess v. Widmar, 635 F.2d
1310 (CAS 1980).
the District Court, it viewed the University
regulation as a content-based diserimination
against religious speech, for which it could
find no compelling justification.  Id., at
1315-1320.. The Court held that the Estab-

‘lishment Clause does not bar a policy of

equal access, in which facilities are open to
r Id., at
1317. According to the Court of Appeals,
the “primary effect” of such a policy would
not be to advance teligion, but rather to
further the neutral ‘purpose of developing
students’ “ ‘social and cultural awareness as
well as {their] intellectual curiesity.” Id,
at 1317 (quoting from the University bulle-
tin’s description of the student activities

“program, reprinted in id., at 1312, n.1)

We now affirm.

I
{1~‘3] Through its policy of af‘comﬂodab
ing their meetings, the University has cre-
ated a forum generally open for use by
_student groups. Having done so0, the Uni-
versity has assumed an obhgatmn to Justzfy

5. This Court has recognized that the campus of
a public university, at least for its students,
possessas many of the characteristics of a pub-
liec forum. See generally, Police Dept. v. Mos-
ley, 408 U.5. 92, 92 §.Ct. 2286, 33 L. Ed.2d 212
(1972); Cox v. Louisiana, 379 U.S. 536, 85 3.Ct.
453, 13 L.Ed.2d 471 (1963).
roarm with its surrounding environs is peculiar-
ly 'the marketplace of ideas.”” Healy v. James,
408 U.S. 169, 180, 92 S.Ct
L.Ed.24 266 (1972). Moreover, the capacity of
a group or individual *“to . participate in_the
intellectual give and take of campus debate R
[would bel"limited by denial of access to the
customary media for communicating with the
administration, faculty members, and other stu-
dents.”” Id., at 181-182, 92 5.Ct., at 2348. We
therefore have held that students enjoy First
Amendment rights” of speech and association
on the campus, and that the “denial [to particu-
tar groups] of use of campus facilities for meat-
ings and other appropriate purposes™ must be

e WIDMAR v. VINCENT
. T Cite as 102 5.CL. 283 (1981)

v Re;ectmg the analysis of -

“The college class-

2338, 2345, 337

its discriminations and exclusions under ap-
plicable constitutional porms® The Consti-
tution forbids a State to enforce certain
exclusions from a forum generally open to
the public, even if it was not required to
~create the fornm in the first place. Ses, e

g, City of Madison Joint School District v.
Wisconsin Public Employment Relations
Comm’n; 426 U.S.. 167, 175 and n.8, 97 S.Ct.
421, 426, 50 L.Ed.2d 376 .(1976) (although a
State may conduct business in private ses-
sion, “where the State has opened a forum
for direct citizen involvement,” exclusions
bear a teavy burden -of justificati(;n);

Southeastern Promotions, Ltd. v. Conrad,
420 U.S. 546, 555-559, 95 S.Ct. 1239, 1244
1246, 43 L.Ed 2d 448 (1975) (because mumniei-
pal theater was a public forum, city could

not exclude a production without satisfying
constitutional safeguards applicable to prior
restraints). - =

14,5} The Univefsity’s institutional mis-

sion, which it describes as providing a “sec-

ular education” to its students, Brief for
Petitioners 44 does not exempt its actions
from constitutional scrutiny. With respect
to persons entitled to be there, our cases
leave no doubt that the First Amendment
rights of speech and association extend to
the campuses of state universities,  See, e
g, Healy v. James, 408 U.S. 169, 180, 92
S.Ct. 2338, 2245, 33 L.Ed.2d 266 (1872);
Tinker v. Des Moines Independent School

subjected to the level of serutiny appropriate to
any form of prior restraint. Id., at 181,184, 92
S.Ct., at 2346, 2347.

At the same time,-however, our cases have
recognized that First Amendment rights must
be analyzed “in light of the speciail characteris-
tics of the school environment,” Tinker v. Des
Moines Independent School District, 393 U.S.
503, 506, 89 S.Ct. 733, 736, 21 L.Ed.2d 731
(1969). We continue to adhere to that view. " A
_umniversity differs in significant respects from
public forums such as streets or parks or even
municipal theaters. A university’s mission is
education, and decisions of this Court have
never denied its authority to impose reasonable
regulations compatible with that mission upon
“the use of its campus and facilities.  We have
" pot held, for example, that a campus must
make all of its facilities equally available to
students and nonstudents alike, or that a uni-
versity must grant free access to all of its
grounds or buildings.
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District, 333 U.8. 503, 506, 89 S.CL, 733, 7386,
21 1.Ed4.2d 731 (1969); Shelton v. Tuocker,
354 U.S. 479,
L.EBd.2d 231 (1950).

[6] Here the University of Missouri has

diseriminated against student groups and
speakers based on their desire to use a”

generally open forum to engage in religious

~ worship and discussion. These are forms of
speech and association protected “by the
 First. Armendment.

See, e. g, Heffron v.
Inbemaifona[ Soc’y for Krishna Conscious-
ncss Ine., = U.8. ——, 101 8.Ct. 2559, 69

» L.Ed.2d 298 (1981); Nierrmko v. Maryland,
840 U.S. 268, 71 S.Ct. 325, 95 L.Ed. 267

{1951); Sala v. New York, 334 U8, 558, 68

'S.Ct. 1148, 92 L.Ed. 1574 (1948)5 In order

to justify diseriminatory exclusion from a
publie forum based on the religious content

of a group’s intended speech, the University

" 6. The dissent argues that “relizious worship” is

not speech penerally protected by the “free
speech™ guarantee of the First Amendiment and

the “equal protection” guarantee of the Four-

teenth Amendment.  If “religious worship”
were protected “speech,” the dissent reasons,
“the Religion Clauses would be emptied of any
independent . meaning in circumstances in
which religinus practice took the form of
_speech.” Dissenting opinion, post, at 282,
This is a novel argument. The dissent does not
deny that speech about religion is speech enti-
tled ‘to the general protections of the First
Amendment.- See id, at 281-282 and n.2.
It does not argue that descnptxons of religious
experiences fail to qualify as “speech.” Nor
does it repudiate last Term’s decision in Hef-
fron v, International Soc’y for Krishna Con-
" sciousness, Ing., supra, which assumed that re-
ligious appeals to nonbelievers constituted pro-
tected “speech.” Rather, the dissent seems to

attempt z distinction between the kinds of reli- -

gious speech explicitly protected by our cases
and a new class of religious “speech act[s],”
dissenting opinion, at 282, comprising “wor-
ship.” There are atleast three difficulties with
this distinction.

First, the dissent fails to establish that the
distinction has intelligible content. There is no
indication When “singing hymns, reading scrip-
ture, and teaching biblical principles,” id., at
282, cease io be “singing, teaching, and read-
ing’—all apparently forms of “speech,” despite
their religious subject matter—and become un-
protected “worship.”

Second, even if the distinction drew an argu-
ably principled line, it is highly doubtful that it
would He within the judicial competence to

Mokt

187, 81 S.Ct. 247, 251, 5

“ration of church and State
_interest from the “Establishment Clauses”

must therefore satisfly the standard of re-

view appropriate to content-based exclu-
sions. It must shoew that its regulation is
necessary to serve a compelling state inter-
est and that it is narrowly drawn to achieve
that end. See Carey v. Brown, 447 US.
455, 461, 464465, 100 S5.Ct. 2286, 2"90 292,
65 L. Ed 2d 263 (1980)7

CoTm

_In this case the University claims a com-
pelling interest in maintaining strict sepa-
It derives this

of both the Federa! and Missouri Constitu-
tions.

A
[7] The University first argues that it
cannot offer itg facilities to religious groups

administer.
U.8. 67, 70, 73 S.Ct. 528, 527, 97 L.Ed. 828
(1953).. Merely to draw the distinction would
require the uvpiversity—and ultimately the
courts—to inguire into the . significance of
words  and practices to different religious
faiths, and in varying circumstances by the
same faith. Such inguiries would tend inevita-
bly to entangle the State with religion in a
manner forbidden by our cases. E. g, Walz v.
Tax Comunission, 397 U.8. 664, 668, 90 S.Ct,
1408, 1411, 25 L.Ed.2d 697 (1970).

Finally, the dissent fails to establish the rele-
vance of the distinction on which it seeks to
rely.  The dissent apparently wishes to pre-
serve the vitality of the Establishment Clause,
See dissenting .opinion, postf, at 282. But it
gives no reason why the Establishment Clause,
or any other provision of the Constitution,
wauld require different treatment for religious
speech designed to win religious converts, see
Heffron, supra, than for religious worship by
persons already converted. It is far from clear
that the State gives greater support in the lat-
ter case than in the former.

7. See also Hea}} v. J.amps 408 U.8. 169, 184, 92
S:Ct. 2338, 2347, 33 L.Ed.2d 266 (1972):
“It is to be remembered that the effect of the
College’s denial of recognition was a form of
prior restraint, denying to petitioners’ organiza-
tion the” range of associational activities de-
scribed above. While a college has a legitimate
interest in preventing disruption on the cam-
pus, which ... may justify such restraint, a
‘heavy burden’ rests on the college to demon-
strate the appropriateness of that action.”

Cf. Fowler v. Rhode Island, 345
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and speskers on the terms available to oth-
er groups without violating the Establish-
ment Clause of the Constitution of the
United States® We agree that the interest
of the University in complying with its con-
stitutional obligations may be characterized
as compelling. = It does not follow, however,
that an “equal access” policy would be in-
compatible with this Court’s Establishment
Clausé cases. Those cases hold that a poliey
will not offend the Establishment Clause if

‘it can pass a three-pronged test: “First, the

[governmental policy] must have a seecular
legislative purpose; second, its principal or
primary effect must be one that neither
advances nor inhibits religion .. .; finally,
the [poliey] must not foster ‘an excessive
government entatuglement with religion.””

8. “Congress shall make no law respecting an
establishment of “religion....” H U.S.Const,
Amdt. 1., The Establishment Clause has been

“made applicable to the BStates through the
Fourteenth Amendment. See Cantwell v. Con-

necticur, 310 U.S. 296, 303, 60 S.Ct. 900, 903,

84 L.Ed. 1213 (1840)."

9. As the dissent emphasizes, the Establishment
Clause requires the State to distinguish be-
tween “religious” speech——speech, undertaken
or appraved by the State, the primary effect of

- which is to support an Establishment of Reli-
gion—and *“nonreligious” speech-—speech, un-
dertaken or approved by the State, the primary
effect of which is not to support an Establish-
ment of Religion. This distinetion is reguired

" by the plain text of the Constitution. It is
followed in our cases. E. g., Stone v. Graharm,
449 U.S. 39, 101 S.Ct. 192, 66 L.Ed2d 19%
(1880). The dissent attempts to eguate this
distinction with its view of an alleged constitu-
tional difference between religious “speech”
and religious “worship.” See dissenting opin-
jon, post, at 282-283, and n.3. We think
that the distinction advanced by the dissent

- lacks a foundation in either the Constitution or

. in our cases, and that it is judicially ynmanage-
able. - : -

10. 1t is the avowed purpose of UMKC to pro-

vide a forum in which students can exchange
ideas. The University argues that use of the
forum for religious speech would ‘undermine
this secular aim. But by creating a forum the
- Unijversity does not thereby endorse or pro-
mote any of the particular ideas aired there.
Undoubtedly many views are advocated in the
forum with which the University desires no
association.

Lemon v. Kurtzman, 403 U.8. 802, 612-618,
91 S.Ct. 2105, 2111, 29 L.Ed.2d 745 (1971).

Bee Committee for Public Education v. Re-

gan, 444 1.8, 648, 653, 100 3.Ct. 840, 848, 63
LEd2d 94 (1980); Roemer v. Maryland
Public Works Bd., 426 U.S. 736, 748, 96 S.Ct.
2337, 2345, 49 L.Ed.2d 179 (1976). '

In this case two prongs of the test are
clearly met. - Both” the Distriet’ Court and
the Court of Appeals held that an open-fo-
rum policy, including nondiscrimination
against religious speech,? would have a sec-
ular purpose ¥ .and would avoid entangle-~
ment with religion®  But the District
Court concluded, and the University argues
here, that allowing religious groups to share
the limited public forum would have the
“primary effect” of advaneing religion.2-

Because this case involves a forum already
made generally available to student groups, it
differs from thode cases in which this Court has
invalidated statutes permitting school facilities
to be used for instruction by religious groups,

but not by others.” See, e g, McCollum v.

Board of Education, 333 U.S. 203, 68 S5.Ct. 461,

82 1L.Ed, 649 (1948). In those cases the school
may appear to sponsor the views of the speak-
er. : * - -

1. We égre‘e with the Court of Appeals that the '
University would risk greater “entanglernent”
by attempting to enforce its exclusion of “reli-
gious worship and religious speéch.” See
Chess v. Widmar, supra, at 1318. Initially, the
University “would need to determine which
words and activities fall within “religious wor-
ship. and religious teaching.” This alone could
prove “an impossible task in an age whe'e
many and varicus beliefs meet the constitution-
al definition of religion.” O'Hair v. Andrus,
613 ¥.2d 931, 936 (CADC 1978) (footnote owmit-
ted); see L. Tribe,” American” Constituticnal
Law § 14-16 (1978). There would also be a
continuing need to monitor group meetings tc
ensure compliance with the rule. B

12. In finding that an *“equal access™ poﬁcy
would have the primary effect of advancing '

.veligion, the District Court in' this case relied

primarily on Tilton v, Richardson, 403 U.5. 672,

91 S.Ct. 2091, 29 L.Ed.2d 790 (1971). In Tiiton
_this Court upheld the grant of federal financial

assistance to sectarian colleges for secular pur-

poses, but cireumscribed the terms of the grant
to ensure lts constitutionality.  Although Con-

gress had provided that federally subsidized
buildings could not be wsed for sectarian or - -

relipious worship for 20 years, the Court con-
sidered this restriction insufficient: “If at the




“the nature of this case,
* whether the creation of a religious forum
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At
The University’s argument misconceives

E
The question is not

would viclate the Establishment Clause.
The University has opened its facilities for
use by student groups, and the question is
whether it can now exclude groups because

“of the content of their speech. See Healy v.

J?mes 408 U.S. 169, 92 S.Ct. 2338, 33
L.Ed.2d 266 (1972).)3 In this context we are

unpersuaded that the primary effect of the
public forum, open to all forms of discourse,

- would be to advance religion.

[8] We are not oblivious to the range of
an open forum’s likely effects. Tt is possi-
ble—perhaps even foreseeable-—that reli-
gious groups will benefit from access to
University facilities. But this Court has

explained that a religious organization’s en-

joyment of merely “incidental” benefits
does not violate the prohibition against the
“primary advancement” of religion. Com-
mittee for Public Education v. Nyguist, 413

end of 20 years, the building is, for example,
converted into a chapel or otherwise used to
promote religious interests the original federal
grant will in part have the [constitutiopally
impermissible] effect of advancing religion.”
Id., at 683, 81 &.Ct., at 2098. From this state-
ment the District Court derived the proposition
that State funds may not be used to provide or
maintain buildings used by religious organiza-
tions. .

We do not believe that Tilton can be read so
broadly. In Tilton the Court was concerned
that a sectarian institution might convert feder-
ally funded buildings to religious uses or other-
wise stamp them with the imprimatur of reli-
gion.. But nothing in Tilten suggested a limita-
tion on the State’s capacity to maintain forums
equally open to religious and other discussions.
Cases before and after Tilfon have acknowl-
edged the right of religious speakers to use
public forums on equal terms with others. See,
e. g., Heffron v. International Soc’y for Krishna
Consciousness, Ine., —— U8, , 101 S8.Ct
2559, 69 1..Ed.24 298 (1981); Saiz v. New York,
334 U.5 558, 68 S.Ct. 1148, 92 L.Ed. 1574
(1948). .

13. This case is different from the cases in
which religious groups claim that the denial of
facilities not available to other groups deprives
them of their rights under the Free Exercise
Clause. See Brandon v. Board of Educ., 635
F.2d 971, 975-876 (CAZ 1980), cert. pending,
No. 80-1396; Hunt v. Beard of Education, 321

11.8. 756, 7
948 \(19‘13); see, e. g, Hoemer v,
Public Works, 426 11.8. 736, 96 8.Ct. 2337, 49

1,83 5.Cu 2‘;’%50, 2964, 37 L.Ed.2d

L.Ed.2d 179 (1978); Hunt v. McNair, 413
US. 734, 93 S.Ct. 2868, 37 L.Bd.2d 923
(1972);  McGowan v. Maryland, 366 11.3.
420, 422, 81 8.Ct. 1101, 1103, 6 LEdZd 393
(1961

‘We are satisfied ﬂzat any rohg}ous bene—

fits of an open forum at UMKC would be

“incidental” within the meaning of our
cases. - Two factors are especially relevant.

First, an open forum in 2 public universi-
ty does not confer any imprimatur of State
approval on religious sects or practices.  As
the Court of Appeals quite aptly stated,
such a pelicy “would no more commit the
University to religious goals,” than it i8
“now. committed to the goals of the Stu-

dents for a Democratic Society, the Young *
or any other group eligi- -
Chess v. Widmar,

Socialist Alliance,”
ble to use its facilities.
supra, at 1817.M , oo

F.Supp. 1263, 1266 (5D W.Va. 1871). Here, the
University’s forum is already available to other
groups, and respondents’ claim to use that fo-
rum does not——as in Brandon or Humt—rest
solely on rights elaimed under the Free Exer-
cise Clanse. Respondents’ claim . also impli-
cates First Amendment rights of speech and
association, and it is on the bases of speech and
association rights that we decide the case. Ac-
cordingly, we need pot inquire into the extent,

if .any, to which Free Exercise intergsts are -

infringad by the challenged University regula-
tion. WNeither do we reach the questions that
would arise if State accommodation of Free
Exercise and Free Speech rights should, in a
particular case, conflict with the pr ohxbztaons of
the Establishment Clause.

¥

14. University students are, of course, young
adults. They are less impressionable than
younger students and should be able to appre-
ciate that the University’s policy is one of neu-
trality toward religion. See Tilton v. Richard-
son, 403 U.5. 672, 685-686, 91 5.Ct. 2091, 2099,
29 L.Ed.2d 780 (1971).. The University argues
that the Cornerstone students themselves ad-
mitted in affidavits that “[s]tudents know that
if something is on campus, then it is a student
organization, and they are mare lkely 1o feel
comfortable attending a meeting.”. Affidavit of
Florian Frederick Chess, Joint Appendix, at 18,
19 (Sept. 28, 1977). In light of the large num-

Board of

ber of groups meeting on campus, however, we -




~glous speakers;

[8} Second, the forum is available to a
broad class of non-religious as well as reli-
there are over 100 recog-

-pized student groups at UMKC. The provi-

sion of benefits to so broad-a spectrum of
groups is an important index of secular

_effect. See, e. g, Wolman v. Walfer, 433

_efits to religious groups,

US. 229, 240241, 97 S.Ct. 2503, 2601, 53
LEd2d 714 (1977); Committee for Public
Education v. Nyquist, supra, 413 U8, "at
756, T81-782 and n.38, 93 S.Ct., at 2955,
2969-2970 (1973).  If the Establishment
Clause barred the extension of general ben-
“a church could
not be protected by the police and fire
departments, or have its public sidewalk
kept in repzir.” Roemer v. Maryland, 426
U.S. 736, 747, 96 S.Ct. 2337, 2345, 49 L.Ed.2d
179 (1976} (plurality opinion); quoted in
Committee for Public Education v. Regzan,

444 U.S. 8486, 658, n.6, 100 S.Ct. 840, 849, 63

L.Ed.2d 94 (15801 ~ At least in the absence
of empirical evidence that religious groups
will dominate UMKC's open forum, we
agree with the Court of Appeals that the
advancement of religion would not be the
forum’s “primary effect.”

B

Arguing that the State of Missouri has
goneA further than the Federal Constitution
in proscribing indirect State support for
religion,' the University ‘claims a compel-

ling interest in complying with the applica-

ble provisions of the Missouri Constitution ¥
o b3
doubt students could draw any reasonable in-
ference of University support from the mere
fact of a campus meeting place. The Universi-
ty's student handbook already notes that the
University’s name will not “be identified in any
way with the alms, policies, programs, prod-
ucts, or opinions of any organization of its
members.” . 1980-1981 UMKC Student Hand-
book, at 25. i e g

£

15. . This Court has similarly rejected “the recur-
rent argwnent that all aid [to parochial
schools] is forbidden becauss aid to one aspect
of an institution frees it to spend its other
resources on religious ends.” Hunpt v. McNair,
413 U.S: 734, 743, 93 S5.Cr 2868, 2874, 37
1L.Ed.2d 923 (1973).
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The Missouri courts have not ruled
whether a general policy of accommodatmg
student groups, applied equally to those

‘wishing to gather to engage in religious and

the
We need not, however,

non-religious . speech, would offend
State Constitution.

determine how the Missouri courts would

decide thif issue. It is also unnecessary for
us to decide whethér, under the Supremacy
Clause,® a state interest, derived from its
own constitution, could ever outweigh free
speech interests protected by the First
Amendment. We limit our holdmg to the
case before us.

{10] On one hand, respondents’ First
Amendment rights are entitled to special
constitutional solicitude. * Our cases have
required the most exacting scrutiny in cases
in which a State undertakes to regulate
speech on the basis of its content. See, e..
g, Carey v. Brown, 447 1.S. 455, 100 3.Ct.
2286, 65 1.Ed.2d 263 (1880); Police Dept. v.
Mosley, 408 U.S. 92, 92 3.0t 2286, 33
L.Ed.2d 212 (1972). 'On the other hand, the
State interest asserted here—in achieving
greater separation of church and State than
is already ensured under the Establishment
Clause of the Federal Constitution—is lim-
ited by the Free Exercise Clause and in this
case by the Free Speech Clause as well. ‘In
this eonstitutional context, we are unable to '
recognize the State’s interest as sufficiently
“compelling” to justify content-based’ dis-
crimination against respondents’ religious
spee()h
16. - See, e. g, American Umted V. ROgd’rb 538

S.W.2d 711, 720, (Mo.) (en banc), cert. denied,

429 U.5. 1028, 97 5.Ct. 653, 50 L.Ed.2d 632

(1978) (holding Missouri Constitution requires

stricter separation of church and state than

does Federal Constitution); Harfst v. Hogen,

349 Mo, B80S, 163 5.W .24 609, 613“614 (1947)
(en banc} (same) :

17. SeeMcConst Art. 1, §G Art: ! §7 Art. 9,
§ 8. In Luetkemeyer v. Kaufmann, 364 F.Supp.
376 (ED Ma.1973), aff'd, 419 U.5. 888, 95 5.Ct.
167, 42 L.Ed.2d 134 (1974), the District Court
found Missouri had a compelling interest in
compbance with its own cons titution.

i

18. U.S.Const, Art. VI, ¢l 2.
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{11} Our holding in this case in no way
undermines the capacity of the University
to establish ‘reasondble ‘time, place, and
“marmer regulations.}® Nor do ‘we question
the right of the University to make aca-
demm judgments as to how best to a]loeate,

_scarce resources Or “to determme for itself

on academzc grounds who may teach, what
ma.y be taught, how it shall be taught, and
“who may be admitted to study Sweezy v
New Hampshire, 354 1.8.7234, 263, 77 8.Ct.
1203, 1218, 1 L.Ed.2d 1311 (1957) (Frank-

Aurter, J., concurring in the judgment); see

Regents of the Univ. of Cal. v. Bakke, 438
.8, 265, 312313, 98 S.Ct. 2733, 27592760,
57 L.Ed.2d 750 (1978) {opinion of POWELL,
J.; announcing the judgment of the

Court).® Finally, we affirm the continuing
validity of cases, e. g, Healy v. James, 408
1.8, 169, 188189, 92 8.Ct. 2338, 23492350,
33 L.Ed.2d 266 (1972), that recognize a Uni-
versity’s right to  exclude even First
Amendment activities that violate reasona-
ble campus rules or substantially interfere
with the opportunity of other sfudents to
obtain an eduecation. - N

[12} The basis for our decision is nar-
‘row. - Having created a forum generally
the . University

of rehglous speech.  Its exclusionary policy

violates the fundamental principle that a

state regulation of speech should be con-
tent-neutral, and the University is unable
to justify this violation under applicable
constitutional Qtandards. '

'19 See e g, Gra_ymea‘ v. City of Rockford, 408

U.S. 104, 116, 92 S.Ct. 2204, 2303, 33 L.Ed.24d
222 (1972). (*The nature of a place, ‘the pat-
tern of its normal activities, dictate the kinds of
regulations to time, place, and manner that are
reasonable.” 7). (quoting Wright, The Constitu-
tion on the Campus, 22 Vand.L . Xev. 1027, 1042
(3969)

20. Io his opinion concurring in the judgment;

post, at 273, Justice STEVENS expresses con- -

cern that use of the terms “compelling state
“interest” and “public forum”™ may “undermine
the academic freedom of public universities”,
_As the text above makes €lear, this concern is

HE ‘ﬁii‘,‘ COU

- For this reason, the decision of the Court
of Appeals is, o
Affxrmed . - i

@

Justice SiI‘EVENS in the

eoncurring

judgment.

As the Court recognizes, every umvermty

‘ must “make academic Judgments dS to how
_best to allocate scarce resources,’

* ante, at
278. The Court appears to hold, hewever,

“that those judgments must “serve a compel-

ling state interest” whenever they are
based, even in part, on the content of
speech.  Id, at 273-274. - This conclu-
sion apparently flows from the Court's sug-
gestion that a student activities program—
from which the public may be excluded, id.,
at n.5—must be managed as though it were
a “public forum.” ' In my opinion, the use
of the terms “compelling state interest” and
“publie forum” to =analyze the question

presented in this case may needlessly nnder-

mine the academic freedom of pubhc uni-
versities.

Today most ‘major c,o‘k;ges and universi-
ties are operated by public authority.
Nevertheless, their facilities are not open to
the public in the same way that streets and
parks are.  University facilities—private or
public—are maintained primarily for the
benefit of the student body and the faculty.
In performing their learning and teaching
missions, the managers of a university rou-
tinely make countless decisions based on the
content of communicative materials. They
select  books for inclusion in the library,
they hire professors on the basis of their
academic philosophies, they select ecourses

unjustified. See also n.5, ante, at ‘p. 278. Our
holding is limited to the context of a public
forumn created by the University itself.

1. ~As stated by the Court, “[iln order to justify
discriminatory exclusion from a public forum
based .on the religious content of a group’s

intended speech, the University must therefore |

satisfy the standard of review appropriate to
content-based exclusions.” Ante, at 273~
274. See also id, at n20 (*Our holding is
limited to the context of a public forum created
T by the University itself.”).
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for inclusion in the currxculum and they
reward scholars for what they have written.

In additien, in encouraging students to par-
ticipate in extracurricular activilies, they
neeessarily make decisions concermng the'
content of those activities,

Becnuse every university’s resources are
Hmited, an educational institution must rou-
tinely make decisions concerning the use of
the time and space that is available for
extracurricular activities. In my judgment,
it is both mnecessary and. appropriate for
these decisions to evaluate the content of a
proposed student activity. I should think it
obvious, for example, that if two groups of
25 students requested the use of a roem at a
particular time-—one te view Mickey Mouse
cartoons and the other to rehearse an ama-
teur performance of Hamlet—the First
Amendment would not require that the
room be reserved for the group that sub-
mitted its application first. Nor do I see
why a university should have to establish a

“compelling state interest” to defend its
decision te permit one group to use the
facility and not the other. In my opinion, a

2. In Sweezy v. New Hampshire, 354 U.S. 234,
77 S.Cr. 1203, 1 LEd2d 1311, Justice Frank-
furter forcefully spoke of ... the grave harm
resulting from governmental intrusion into the
intellectual life of a university....” Id, at
261, 77 S.Ct. at 1217 (coacurring in the result).
Justice Frankfurier guoted with approval por-
tions of an address by T. H. Huxley:

It is the business of a university 1o pro-
vide that atrnosphers which is most conducive
to speculation, experimesnt and creation. 1t is
an atmoesphere in which there prevail ‘the four
essential freedoms’ of a university—to. deter-
mine for itself on academic grounds whoe may
teach, what may be taught, how it shall be
taught, and who may be admitted to study.”
Id., at 263, 77 S.Ct. at 1218. -
Although these comments were not directed at

a public university’s concern with extracurricu-

lar activities, it is clear that the “atmosphere”
of a university includes such a critical aspect of
campus life. See alse University of California
Regents v. Bakke, 438 U.S. 265, 312, 98 S.Ct.
2733, 2759, 57 L.Ed.2d 750 (opinion of POW-
ELL, LY (*Academic freedom, though not a
specifically enumerated constitutional rght,
long has been viewed as a special concern of
the First Amendment.”); Mote, Academic Free-
dom and Federal Regulation of University Hir-
ing, 92 Haerv.L.Rev. 879 (1978). Cf. Van Al

Clte ns 192 S.CL 269 (1951)

umversity should be aIIowed to decide for
itself whether a program that illuminates

_the genius of Walt Disney should be given

precedénce over one that may duplicate ma-
terial adequately covered in the classrcom.

“ Judgments of this kind should be made by

academicians, not by federal judges?® and
their standards for decision should not be
encumbered with ambiguous phrases like
“compelling state interest.”?

Thus, I do not subscribe to the view that
a public university has no greater interest
in the content of student activities than the =
police chief has in the content of a scap box
oration on Capitol Hill. " A university legiti-

ately may regard some subjects as more
relevant to its edueational mission than oth-
ers,  But the university, like the pelice offi-
cer, may not allow its agreement or disa-
greement with the viewpoint of a parficular
speaker to determine whether access to a
forum will be granted. If a state upiversi-
ty is to deny recognition to a student organ-
ization—or is to give it a Jesser right to use
school facilities than other student groups—
it must have a valid reason for doing so.

styne, The Specific Theory of Academic Free-
dom and the General Issue of Civil Liberty,
reprinted in E. Pincoffs, The Councept of Aca-
demic Freedom, 53, 77-81 (1972).

3. In Hiinois Elections Bd. v. Socialist Workers
Party, 440 U.8. 173, 99 S.Ct. 983, 59 L.Ed.2d
230, Justice BLACKMUN expressed concern
with
* what seems to be a continuing tendency
in this Court to use as tests such easy phrases
as ‘compelling {state] interest’ and ‘least dras-

" tic [or restrictive] means.” 1 have never been
able fully to appreciate just what a ‘compelling
state interest’ is. If it means ‘convincingly
compelling,” or ‘incapable of being overcome’
upon any balancing process, then, of course,
the test meraly announces an inevitable result,
and the test is no test at all. -And, for me, ‘least

_ drastic means’ is a slippery slope and also a
signal of the result the Court has chosen to

reach. A judge would be unimaginative indeed

if he could not come up with something a little
less “‘drastic” or a little less ‘restrictive’ in al-
most any situation, and thereby enable himself
ta vote to strike legislation down.” Id., at
188189, 99 S.Ct., at 992 (BLACKMUN J.. ccm—
curring). E 8
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“Healy v .fdmes, 408 U.8. 169, 92 SC‘(. 2338,
‘33 L.Ed.2d 2664 :
In th case I agree with the Court that
e%‘e Unnersny has not established a _suffi-
cient Ju&hﬁcatmn for its refusal to allow
the Cornerstoné group to engage in rell-
gxous worship on the eampus.
reason advanced for the’ discriminatory
" treatment is the University’s fear of violat-
"ing the Establishment Clause. But since
the record discloses no danger that the Uni-
versity will appear to sponsor any particu-
lar religion, and since student participation

in the Cornerstone meetings is entirely vol-

untary, the Court properly concludes that
the University’s fear is groundless. With
that justifieation put fo one side, the Uni-
versity has not met the burden that is xm—
pof-'.ed on it by Healy.

Nor does the Umverbxty s reliance on the

Es’pabhshment Clause of the Missouri State’
Constitution provide 2" sufficient justifica- .

tion for the discriminatory treatment in this
‘ezse.® As I have said, I believe that the
University may exercise a measure of con-
trol over the agenda for student use of
school facilities, preferring some subjects
over others, without needing to identify
so-called “compelling - state interests.”
Quite obvionsly, however, the University
“could not allow a group of Republicans or
; Prcsbvtenans to meet while denying Demo-
crats or Mormons the same pnvﬂege It

4. ln Healy, the Court Stated:

“The copinions below also assumed that peti-

tioners had the burden of showing entitlement
" to recognition by the College. While petition-
ers have not challenged the procedural require-
ment that they file an application in conformity
with the rules of the College, they do question
the view of the courts below that final rejection
could rest on their failure to convince the ad-
“ ministration that their organization was unaffil-
iated with the National SDS. For reasons to be
stated later in this opinion, we do not consider
the issue of affiliation to be a controlling one.

" The primary .

%

But, apart from any particular issue, once peti-.

tioners had filed an application in conformity
with the reguirements, the burden was upon
the College administration to justify its deci-
sion of rejection. 1t is 16 be remembered that
the effect of the College’s denial of recognition
was a form of prior restraint, denying to peti-
tioners’ organization the range of associational
activities described above. While a college has

seems apparent that the policy under attack
would allow groups of young philk
to meet to discuss their skepticism that a
Supreme Being exists, or a group of politi-

" cal scientists to meet to debale the accuracy
of the view that religion is the “opium of

the people.” If school facilities may be

_used to dv&cuss anti-clerical doctrine, it

seems to me that ccm,r\a.rab!e use by a

group desiring to express a belief in God .

mugt also be permitted. The fact that their

expression of faith includes ceremonial con-

duct is not, in my opinion, a sufficient rea-
SN for suppressing their dzscuasron ent:rely

‘ Acaordmgly, although I do not. endorse
the Court’s reasoning, I concar in its judg-
ment.

Justice WHITE, dissenting.
In affirming the decision of the Court of
Appeals, the majority rejeets petitioners’

' argument that the Establishment Clause of

thé Constitution prohibits the use of univer-
sity buildings for religious purposes. A
state university may permit its property to

be used for purely religious services without

violating the First and Fourteenth Amend-
ments. With this T agree. See Commitice
for Public Education v. Nyquist, 413 US8.
756, 813, 93 S.Ct. 2955, 2982, 37 L.Ed.2d 948
(1973) (WHITE, J.,. dissenting); Lemon v.
Kurtzman, 408 U.S. 602, 661, 91 S.Ct. 2105,

a legitimate interest in preventing disruption on :

the campus; which under circumstances requir:
ing the safeguarding of that interest may justi-

fy such a restraint, a ‘heavy burden’ rests on

the college to demonstrate the appropriateness
of that action.” 408 U.S., at 183~184, 92 S.Ct.,
at 2347. ‘

5. The University’s asserted determination to

keep Church and State completely separate, -

pursuant to the alieged dictates of the Missouri

Constitution, is not without qualification. The

very regulations at issue provide that “{nlo
regulations shall be interpreted to forbid the
offering of prayer or other appropriate recogni-
tion of religion at public functions held in Uni-
versity facilities. . .."” See ante, at n.3. -

€.  See Farber, Content Regulation and the First
Amendment: - A Revisionist View, 68 Geo.L.J.
727 (1980). : -

phers

. e b
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2135, 29 LEd 24 745 (1971) (Opinion of
WHITE, J.); The Establishment Clause,
however, sets limits only on what the State
may do with respect to religious organiza-
tions; . it does not establish what the State
is required to do. I have long argued that
Establishment Clause limits on state action
which incidentally aids religion are not as
strict' as the Court has held. The step from
the permissible to the necessary, however, is
a long one. In my view, just as there is
room under the Religion Clauses for state
policies that may have some beneficial ef-
fect on religion, there is also room for state
policies that may incidentally burden reli-
gion. In other words, T believe the states to
be a good deal freer to formulate policies
that affect religion in divergent ways than
dges the majority. See Sherbert v. Verner,
374 U.S. 398, 422-423, 83 S.Ct. 1790, 1803~

1804, 10 L.Ed.2d 965 (1963) (Harlan, J., dis-

senting). The majority’s position will inevi-
tably lead to those contradictions and ten-
sions between the Establishment and Free
Exercise Clauses warned against by Justiee
Stewart in Sherbert v. Verner, Id, at 418,

83 8.Ct, at 1800. . -

The university regulation at issue here
provides in-pertinent part: ‘
“No University buildings or grounds {ex-
cept chapels as herein provided) may be
used for purposes of religious worship or
_religious teaching by either student or
nonstudent groups. Student congrega-
tions of local chun,heb or of recognized
denominations or’ sects, although not
. technically ~ recognized campus  groups,

1. Cornerstone was denied access to university
facilities because it intended to use those facili-
ties  for -regular religious services in which
“worship is an important part of the general
atmosphere.” There is no issue here as to the
application “of the  regulation to” “religious
teaching.” Reaching this issue is particularly
inappropriate in this case because nothing in

the record indicates how_ the University has'

interpreted the phrase * rehg&ous teaching”
even whether it has ever been applied to actm-
ty that was not clearly “religious worship.”
The District Court noted that plaintiffs did not
contend that they were “limited, in any way,
from holding on-carapus meetings that de not
include religlous  worship = services.” = 480

WIDMAR v, VINCENT

» ) ' Cite 25 102 5,CL 262 {1931)

may use the facilities . .. under the same
regulations that apply to recognized cami-
pus organizations, provided that no Uni-
versity facilities may be used for pur-
poses -of religious worship or rehgxcus
teaching.”
Although there may be instances in which it
would be difficult to determine whether a
religious group used university facilities for
“worship”™ or “religious teaching,” rather

than for secular ends, this is not such a

case. The regulation was applied to respon-
dents’ religious group, Cornerstorne, only af-
ter the group explicitly informed the Uni-
versity that it sought access to the facilities
for the purpose of offering prayer, singing
hymns, reading scripture, and teaching bib-
lical principles. Cornerstone described their
meetings as follows: “Although these meet-
ings would not appear to a casual observer”

. to correspond precisely to a traditional wor-"

ship service, there is no doubt that worship
is an important part of the general atmo-
sphere.” 480 F.Supp. 907, 910 (1979).! The
issue here is only whether the Universi ty
regulation as applied and interpreted in this
ease is impermissible under the federal Con-
stitution. If it is impermissible, it is be-
cause it rums afoul of either the Free
Speech or the Free Exercise Clau:a. of the
First Amendment

A large part of respondents argum@nt
accepted by the court below and accepted
by the majority, is founded on the proposi-
tion that because . religious worship uses
speech, it is protected by the Free Speech
Clause of the First Amendment.? Not only

. F.Supp, 907, 913 (1978). At oral argument,
counsel for the University indicated that ‘the
regulation would not bar discussion of biblical
texts under circumstances that did not consti-
tute “religious worship.” Transcript of Oral
Argument, at 9, The sole question in this case

’ . involves application of the regulation to prohib-

it regular religious worship servxces in universi-
ty bmldmgs e

2. Given -that the ma}ority;’s entire argument

turns on this description of religious services as -~

speech, it is surprising that the majority as-
sumes this proposition to require no-argument,
The majority assumes the “conclusion by de-
scribing the University’s action as discrimina-
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is it protected, they argue, but religious
warship gua speech is not different from
any other variety of protected speech as a
“matter of constitutional principle. . I believe
'that this  proposition” is plainly  wrong.
: ‘Were it right, the Rehg'xon Clauses would
~ be cmptied of any independent meaning in
circumstances in” which religions })ractxoe
~ took the form of speech. . o

: A]though the majority descnbes this ar- .
~ gument as “novel”, supra, at 274, n.§, 1
" believe it to be clearly supported by our
© previous cases. Just last term, the Court
found it sufficiently obvious that the Estab-
lishment. Clause prohibited a state from
posting a copy of the Ten Commandments
on the classroom wall that a slatute requir-
ing such a posting was summarily struck
down. Stope v. Graham, 449 1.8. 39, 101
S.Ct. 192, 66 L.Ed.2d 199 (1980). That case
necessarily presumed that the state could
" not ignore the religious content of the Writ-
ten message, nor was it permitted to treat
that content as it would, or must treat,
other-——secular—messages under the First
Amendment’s protection of speech. Simi-
larly, the Court’s decisions prohibiting pray-
er in the public schools rest on a content-
based ~ distinction between varieties of
speech: “as a speech act, apart from its
content, a prayer is indistinguishable from a.
bxok}gy lesson.  See School Distriet of Ab-

ting against * ‘speakers based on their desire to
engage in religious worship and discussion.”

Supra, at 274.  As noted above, it-is not at all
clear that the University has or intends to dis-
criminate dgainst “religious discussion”—as a
preliminary. matter, it is not even clear what
the majority means by “religious discussion™ or
how it entered the case. ‘That religious wor-
ship is a form of speech, the majority takes to
have been established by three cases. Heffron
v. International Soe’y for Krishna Conscious-
ness, Inc., -~ U.S, , 101 S.Ct. 2558, 69
1.Ed.24 288 (1981); Niemotko v. Maryvland, 340
U.S. 268,°71 S.Ct. 325, 95 L.Ed. 267 (1951}
Saja v. New York, 334 U.S. 558, 68 S.Ct. 1148,
92 L.Ed. 1574 (1948). None of these cases
stand. for this proposition. Heffron apd Saia
involved the communication of religious views
1o a non-religious, public audience. Talk about
religion and about religious beliefs, however, is
not the same as religious services of worship.
" Niemotko was an egual protection challenge to
a discriminatory denjal of one religious group’s

Catholie Chureh.” 4

ington Tovwnship v. Schempp, 874 UR

23 8.Ct. 1560, 10 L.E4A.24 844 (1063); “ngel
v. Vitale, 370 U.8. 421, 82 S.Ct. 1261, 8
L.Ed.2d 601 (1962). Operation of the Free
Exercise ‘Clause is equally dependent, in
certain cireumstances, on recognition of a
content-based distinction between religious
and secular speech. Thus, in Torcaso v..
Watkins, 367 U.S. 488, 81 S.Ct. 1680, 6

“L.Ed.2d 982 (1961), the Court struck down,

zs violative of the Free Exercise Clause, a
state requirement that made a declaration
of belief in God a condition of state employ-
ment. A declaration is again a speech act,
but it was the content of the speech that
brought the case within the s¢ope of the
Free Exercise Clause. _ :

If the majority were right that no- dis-
tinction may be drawn between verbal acts

“of worship and other verbal acts, all of

these cases would have to be reconmdued
Although I agree that the line may- be
difficult to draw in many cases, surely the
majority cannot seriously suggest that no
line may ever be drawnt If that were the
case, the majority would have to uphold the
University’s right to offer a class entitled
“Sunday Mass.” Under the majority’s
view, such a class would be-—as a matter of
constitutional principle—indistinguishable
from a class entitled” "The Hxstory of the

actess to a public park. The Court specifically
stated that it was not addressing the guestion
of whether the state could uniformly deny all
religious groups zsccess to public parks 340
U.s, at 272, 71 SCt at 327.
3. Indeed, while footnote six of the majority
opinion suggests that no intelligible distinction
may be drawn between worship and other
forms of speech, footnote nine recognizes that
the Establishment Clause “requires™ that such
a line be drawm. The majority does not ade-
guaiely explain why the State is “required” to
observe a line in one context, but prohibited
from voluntarily recegnizing it in another con-
text. SRR .

-4, Counsel! for respondents was somewhat more

forthright in recognizing the extraordinary”
_ breadth of his argument, thart is the majority. -

Counsel explicitly stated that once the distine-

tion between speech and worship is collapsed a
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There may be xnstances in which a state’s
attempt to disentangle itself from religious
worship would intrude upen secular speech
.about religion. In such a case, the state’s
action would be subject to challenge under
the Free Speech Clause of the First Amend-
ment.
invelves religious worship only; the fact
‘that that worship is accomplished through
speech does not add anything to respon-
dents” argument. That argument must rely

upon the claim that the state’s action im-~

permissibly interferes with the free exercise
of respondents’ religious practices. . Al-
though this is a close questlon I conclude
that it dees not.

» Plausible analogies on either side suggest
themselves. ~ Respondents argue, and the
majority agrees, that by permitting any

student ‘group to use its facilities for com- »

municative purposes other than ‘religious
worship, the University has ereated a “pub-
lic forum.” Supra, at 273. With ample
support, they argue that the state may not
make content-based distinctions as to what
groups may use, or what messages may be
‘conveyed in, such a forum. See Police De-
partment of Chicago v. Mosley, 408 U.S. 92,
92 5.Ct. 2286, 33 1.Ed.2d 212 (1972); Cox v.
Louisiana, 379 U.S. 536, 85 35.Ct. 453, 13
L.Ed.2d 471 (1965). The right of the reli-
gious to nondiscriminatory access to the

university  that generally provides student
groups access to its facilities would be constitu-
tionally required to allow its facilities to be
used as a church for the purpose of holding
“regular church services  Transcript of Oral
Arg., at 26, Similarly, at!though the majority
opinion lmits its discussion to student groups,

counsel for respondents recognized that the”

- First Amendrment argument relied upon would
- apply equally to nonstudent groups. He recog-
‘nized that respondents’ submission would re-
. quire the University to make available its build-
ings to the Catholic Church and other denomi-
nations for the purpose of holding religious
- services,
.“available to nonstudent groups. Id, at 39, In
ather words, the University could not avoid the
conversion of one of its buildings inte a church,
as long as the religious group meets the same

neutral requirements of entry—e. g., rent-—as .

are imposed on other groups.
#

This is not such a case. This case

if University facilities were made

publie forum is Well bsta.bhshe:d See Niem- .
otko v. Maryland, 340 U.S. 268, 71 8.Ct. 325,
95 L.Ed. 267 (1951); Murdock v. Pennsylva-
nia, 319 U.S. 105, 63 5.Ct. 870, 87 L.Ed. 1292
{1943). Moreover, it is clear that there are
bounds beyond which the University eould
not go in enforcing its regulation: T don’t
suppose it could prevent students from say-
ing grace before mezls in the school cafete-
T4, or prevent distribution of religious liter-
ature on campus’ - \ P

Petitioners, on the other hand, argue that
allowing use of their facilities for religious
worship is constitutionally indistinguishable
from directly subsidizing such religious
services: It would “[fund] a specifically re-
ligious activity in an otherwise substantially
secular setting.” H, unt v. MeNair, 413 U.S.

734,743, 93 S.Ct. 2868, 2874, 37 L.Ed.2d 923

(1573). They argue that the fact that secu-
lar student groups are entitled to the in-
kind subsidy at 1 issue here does not establhh
that “a religious group is entitled to the
éarﬁe subsidy. They could eonvincingly ar-"
gue, for example, that a state University
that pays for basketballs for the basketball -
team is not therehy required to pay for
blbles for a group like Come‘rstom‘ i

A third analogy suggests itself, one that
falls between these two extremes. There
are a variety of state policies which inciden-
tally benefit religion that this Court has’

5. . There are obvious limits on the Sk:ope of th%s
analogy. I know of no precedent holding that
simply because a public forum is open to all
kinds of speech——including speech about reli-
gion—it must be open to regular religious wor-
ship services as well. I doubt that the state
need stand by and allow its public forum to
become a church for any religious sect that
chooses to stand an- its nghi of access to that
forum.

§. There are, of course; limits to this subsidy
argument. Sherbert v. Verner, 374 U.S. 398, 83
S.Ct. 1790, 10 L.Ed.2d 965 (1563), and Thomas

. v. Indiana Employment Security Division Re-

view Board, 450 U.S. 707, 10t S.Ct. 1425, 67
L.Ed.2d 624 (1981), demonstrate that in certain
circumstances the state may be required to

“subsidize,” at least indirectly, religious prac-
tices, under circumstances in which it does not

.. and need not subsidize similar behavior f@und.

ed on secular motives. e
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_transportation.
“issue is not whether the state must, or must

- mal.

102 SUPREME
‘thout implying that they were
constitutionally required of the state. See
Board of Education v. Allen, 392 U.S. 236,

88 8.Ct. 1023, 20 L.Ed.2d 1060 (19‘68) (state
}oa.n of t&.xtboaks to parochlal school st
dents) Zorach v. Clauson, 343 U.S. 306, 72
SCt 679, 96 L.Ed. 954 {1952) {release of

’ students from public schools, during school

homs, to perform religious activities away
~ from ‘the school grounds); Everson v. Board
of Education, 330 U.S. 1, 67 8.Ct. 504, 91
L.Ed. 711 (1947) (state provision of trans-
portation to parochial school students).
Provision of university facilities on a uni-
form basis 1o all student groups is not very
different from provision of texthooks or
k From this perspective the

not, open its facilities to religious worship;
rather, it is whether the state may choose -

not to do so. :

Each of these analogies is persuasive.
Because they lead to different results, how-

‘ever, they are of limited help in reaching a

decision here.. They also demonstrate the
difficulty in reconciling the various inter-

. ests expressed in the Religion Clauses. In
" my view, therefore, resclution of this case is
‘best achieved by returning to first princi-

ples. - This requires an assessment of the
burden on respondents’ ability freely to ex-
ercise their religious beliefs and practices
and of the state’s interest in enforcmg its
rerrulatlon.

Respondents complain that compliance
with the regulation would require them to
meet “about.a block and a half” {rom cam-
pus under conditions less comfortable than
those previously available on campus.? 1
-view this burden on free exercme as mini-
Because the burden is winimal, the
state need do no more than demonstrate
that the regulation furthers some permissi-

7. Respondents also complain that the universi-

ty action has made their religious message less
attractive by suggesting that it is not appropri-
ate fare for the college campus. 1 give no
weight 1o this because it is indistinguishable
from an argument that respondents are entitled
to the appearance of an endorsement of their
be}iefs&and practices from the university.
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| and the praetice of their religion.

ble state end.. The state's interest in avoid-
ing claims that it iz financing or otherwise
supporting religious worship—in maintain-

-ing a definitive separation bétween church

and state—is such an end. That the state
truly does’ mean to act towsard this end is
amply supported by the treatment of reli-
gion in the state constitution® Thus, I
believe the interest of the state is suffi-
ciently strong to justify the imposition of
the minimal burden on respondents’ ability
freely 1o exercise their religious beliefs. T
On these facts, therefore, 1 cannot find
that the application of the regulation to

" prevent Cornerstone from halding religious

worship services in univérsity facilities vio-
lates the First and Fourteenth Amend-
ments. I would not hold as the mdjority
does that if a university permits students
and others to use its property for secular
purpeses, it must also furnish facilities to
religious groups for the purposes of worship
Accord-
ingly, I would reverse the Judgmgnt of the
Court of Appeals.
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The application was filed for stay of
mandate of Court of Appeals holding that
8. Since 1820, the Missouri Constitution has
contained provisions reguiring 2 separation of
¢hurch: and state. The Missouri’ Supreme
“Court has held' that the state constitutional

provisions are “not only more explicit but more
restrictive than the Establishrment Clause of the
United States Constitution.” Paster v, Tussey.
5]2 S.W.2d 97,102 (M0.1974).




