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MEMORANDUM FOR 

FROM: 

-SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

April 5, 1984 

FRED F. FIELDING I 
JOHN G. ROBERTS (s 
Proposed Presidential Letter 
Regarding Equal Access Legislation 

Richard Darman has asked for comments by 10:00 a.m. today on 
a proposed letter from the President to Congressmen, express­
ing his support for so-called "equal access legislation." 
This legislation, embodied in four pending bills with minor 
differences, would require public schools to accord student 
religious groups the same rights of assembly accorded other 

. student groups. In other words, if the chess club is 
allowed to use a classroom for meetings during an open 
period, a group that gathers for prayer or Bible readings 
must have the same right. 

The draft letter does not express a preference among the 
four bills but supports the basic concept of the legislation. 
It notes that a bill is necessary because of some lower 
court decisions that have led school officials to conclude 
that they must discriminate against student religious 
groups, to avoid violating the Establishment Clause. In 
Widmar v. Vincent, 454 U.S. 263 (1981), the Supreme Court 
ruled that a state university policy of denying equal rights 
of access to student religious groups was not required by 
the Establishment Clause and in fact violated the Free 
Speech rights of the religious students. That case did not 
settle the issue addressed by these bills, however, since it 
was limited to universities. The Court expressly noted that 
university students "are less impressionable than younger 
students and should be able to appreciate that the 
University's policy is one of neutrality toward religion." 
Id., at 274, n. 14. It is not clear whether the Court would 
uphold an "equal access" approach to student religious 
groups in high schools or grade schools. These bills would 
require such an approach, and, if passed, would doubtless be 
challenged on Establishment Clause grounds. 

The President has expressed support for the concept of the 
bills in the past, however, and there are sound and in my 
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view compelling arguments in support of the constitutionality 
of the "equal access" requirement. I only note that the 
Court's jurisprudence in this area is so fluid that it is 
impossible to speak with any certainty about what the Court 
will do with these bills, should any pass. 

Attachment 



THE WHITE HOUSE 

WASHINGTON 

April 5, 1984 

MEMORANDUM FOR RICHARD G. DARMAN 
ASSISTANT TO THE PRESIDENT 

FROM: 

SUBJECT: 

FRED F. FIELDING 
COUNSEL TO THE PRESIDENT 

Proposed Presidential Letter 
Regarding Equal Access Legislation 

Counsel's Office has reviewed the above-referenced proposed 
Presidential letter, and finds no objection to it from a 
legal perspective. The fluid nature of the Supreme Court's 
jurisprudence in this area makes it impossible to predict 
with any certainty whether the Court will uphold these equal 
access bills, if any pass. The Court's decision in Widmar 
v. Vincent, 454 U.S. 263 (1981), supports the "equal access" 
approach with respect to universities, but it is unclear 
whether this ruling will be extended to the younger, more 
impressionable students in public high schools and grade 
schools. Nonetheless, the arguments in support of the 
constitutionality of the "equal access" concept are suf­
ficiently compelling that we have no objection to the 
President expressing his support for these bills. 
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WHITE HOUSE STAFFING MEMORANDUM 

DA TE: __ 4_/_4_/_8_4 __ ACTION/CONCURRENCE/COMMENT DUE BY: 10: 00 A .M. TOMORROW, 4/5 

SUBJECT: PROPOSED PRESIDENTIAL LETTER RE EQUAL ACCESS LEGISLATION 
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HERRINGTON D D D 
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REMARKS: 

May we _have your edits/comments on the attached proposed letter, 
which was prepared by the Office of Public Liaison, by 10:00 a.m. 
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RESPONSE: 
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Richard G. Darman 
Assistant to the President 
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Letter to Congressmen re: Equal Access Legislation 

Dear : ----
I write to urge you to give prompt and favorable attention 

to the equal access legislation now pending before the Congress. 

My Administration has been working on a number cf fronts for 
the principle of government neutrality and accommodation toward 
religion~ The Congress can go.a long way to restore government 
neutrality toward religious expression by public school students, 
by enacting the equal access concept into law. 

There are four equal access bills before the House and 
Senate. Without judging among the relatively minor differences 
between them, I commend to you the basic concept embraced by all 
of them. If a public school: generally allows students to meet in 
a variety of groups during non~instructional times, the same 
treatment should be given to.religious student groups as te other 
student groups. 

The problem addressed by the equal access bills is that some 
lower courts have distorted the Establishment Clause of the First 
Amendment into a barrier against religious expression by students 
meeting together purely on their own. I had hoped a school 
prayer amendment would eliminate this barrier along with other 
restrictions on group prayer, but I am grateful that the debate 
over that amendment has called attention to many unwarranted 
restrictions on religious students that cry out to be corrected. 
In addition, the report of the Senate Judiciary Committee on s. 
815 has established the need for federal legislation to ensure 
fair treatment to religious students in our schools. 

I would like to commend Senators Denton and Hatfield for 
introducing the legislation that first brought this matter to the 
attention of Congress, and I appreciate the bipartisan efforts 
of Congressmen Perkins, Lott, and Bonker in the House. 

!,believe that speeding House and Senate passage of equal 
access legislation will affirm that ours is a government that can 
accommodate the religious speech and exercise of citizens without 
imposing any establishment of religion. 

Sincerely, 

Ronald Reagan 
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Justice STEVENS, I would not proceed to 
deal with the issues addressed in Part UL Gary E. et 
To that extent, f am in dissent 

Justice STEVENS, with whom Justice 
BRENNAN joins, dissenting. 

In No. 80--848, only one question is 
presented for review to this Court: 

. "Whether, in an action in federal dis­
trict court brought by foreign plaintiffs 
against American defendants, the plain­
tiffs may defeat a motion to dismiss on 
the ground of forum non conveniens 
merely by showing that the substantive 

Jaw that would be applied if the case 
were litigated in the district court is more 
favorable to them than the law that 
would be applied by the courts of their 
own nation." Pet. for Cert. in No. 80---
848, p. i. 

In No. 80--883, the Court limited it.5 grant 
of certiorari, see 4.50 U.S. 909, 101 S.Ct. 
1346, 67 L.FA.2d 33, to the same question; 

"Must a motion to dismiss on grounds 
of forum non conveniens be denied when­
ever the law of the alternate foru~ is less 
favorable to recovery than that which 
would be applic:-<1 by the district court?" 
Pet. for Cer:.t. in No. p. i. 

should b+' answer­
Having decided that 

question, I would simply rem:tnd the case to 
the Court of Appeals for further considera­
tion of the question whether the District 
Court correctly deciderl that Pennsylvania 
was not a convenient forum in which to 
litigate a claim against a Pennsylvania com­
pany that a phrne was defectively 
and manufadurecl in-Pennsylvania. 

v. 

Clark et at 
No. SIJ-689. 

Argued Oct. 6, 1981. 

Decided Dec. 8, 1981. 

Members of registered religious group 
at state university brought action challeng­
ing, as violative of First Amendment, uni­
versity policy of excluding religious groups 
from the university's open forum policy 
whereby university facilities were generally 
available fo:r activities of registered student 
groups. The United States District Court 
for the Western District of Missouri, 480 
F.Supp. 907, rendered summnry judgment -
for the university. The Court of Appeals 
for the Eighth Circuit, 635 F.2d 1310, re­
manded. On writ of certio~ari, th~ Su­
preme C<:mrt, Justice Powell, held that: (1) 
having created a forum generally open for 
use by student groups the univer~ity was 
required to justify its discrimination; and 
exclusions under applicable constitutional 
norms; and (2) challenged pol­
icy, as based on content of the re)igiqus 
speech, violated fundamcntctl principle that 
state regulation of be content neu­
tral; and (3) by itself, state's interest in 
achieving greater separation of church and 
state than is ensured un(kr the 
establishment clause was not sufficiently 
"compelling" to justify discrimination 
against instant group. 

Decision ?f Court of App€als affirmed. 

Justice Stevens filed ~~opinion concur­
ring in the judgment. 

Justice White filed a disse~ting opin-
ion. 

/ 

1. Constitutional Law <l3::;:>90.1(4) 

Haying created a forum gen€ra!ly open 
for use by student groups, state uriiver;-;ity 
a.;;sumed an obligation to ju:-;tify its discrim­
inations and exdusintB under 



constitution al norms. U.S.C.A.Const. 
Amends. 1, 14. 

2. Law "'=!J0.1(4) 
For First Amendment purposes, a uni­

versity differs in si~rnificant respects from 
public forums such as streets or parks or 
even municipal theaters and a university 
has authority to impose reasonable regula- . 
tions compatible with its educatio11al mis­
sion on the use of its campus and facilities. 
U.S.C.A.Const.Amends. 1, 14. 

3. Constitutional Law <S::=>90.1(4) 
The Constitution forbids a state to en­

force certain exclusions from a forum gen­
erally open to the public, even if the state is 
not required to create the forum in the first 
place. U.S.C.A.Const.Amends. 1, 14. 

4. Constitutional Law <S::=>84 
State university's institutio.nal mission 

t.o provide a secular education to its stu­
dents did not exempt from cqnstitQtional 
scrutiny iLs denial of use of university facil­
ities to a registered student religious group. 
U.S.C.A.Const.Amend. 1. 

. 5. Constitutional Law G=90.1(4), 91 
First Amendment rights of speech and 

association extend to the campuses of state 
universities. U.S.C.A.Const.Amend. 1. 

6. Constitutional Law =90.1(4) 
To justify discriminatory exc1usion 

from a public forum based on religious con­
tent of intended speech the defendant state 
university, which discriminated against reg-· 
istered student religious group with !egard 
to use of university facilities, was required 
to satisfy the standard of review appropri­
ate to content-based exclusions and was re­
qu,ired to show that its regulation was nec­
essary to serve a compelling state interest 
and that it was narrowly drawn to achieve 
that end.·. U.S.C.A.Const.Amend. 1. 

7. Constitutional Law <S::=>84 
Although interest of state university in 

oompl;ying with its constitutional obliga­
tions under the establishment clause could 
be characterized as "compelling," it did not 
follow that it would be incompatible v..'1th 

f;.C'CCSS ''ere 
available for aetivities of re1,,ris-

tered student groups. lLS.C.A.Const. 
Amend. 1. 

8. Constitutional Law =84 
A religious enjoyment of 

merely "incidental" benefits does not vio­
late establishment clause prohibition 
against the primary. advancement. of reli­
e;-ion. U.S.C.A.Const.Amend .. L 

9. Constitutional Law <3=84 
Absent empirical evid,•nce that reli-· 

gious groups \.vould dominate state universi­
ty's open forum, i. e., making university 
facilities available for use of registered stu­
dent groups, it could not he said that ad­
vancement of relrgion \VOU]d be the forum's. 
"primary effect," so as to bring under cloak 
.of the establishment clause the university's 
closing of its facilities to a registered stu-

group desiring to use those facilities 
for \vorship and religious discus-
sion. U.S.C.A.Const.Amend. 1 . 

10. Constitutional Law =90(1) 

The most exacting scrutiny is required 
in cases where the state undertakes to regu­
late speech on the basis of its content. U.S. 
C.A.Const.Amend. l. 

11. Constitutional e=00.1(4) 

A state university has a right to ex­
clude even First Amendment activities that 
violate n~asonab1e cari1pus rules or substan­
tially interfere with the opportunity of oth­
er students to obtain ~n· education. U.S.C. 
A.Const.Amend. l. 

12. Colleges and Universities e=6(5), 9 
Constitutional Law e=84 
\\'here state university made its facili­

ties generally available for activities of reg­
istered student groups its closing of the 
facilities to a registered student group de­
siring to use the faciiities for religious wor­
ship and discussion violated fundamental 
principle that a state regulation of speech 
should be content neutral and, of itself, 
state's interest in achieving greater separa-

\ 
l ' 
J 
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tion of church and state than is already it is narrowly drawn to achieve that end. 
ensured under the establishment clause was Pp. 273~275. 
not sufficiently "cornpeHing" to justify dis- (b) Although t~e University's interest 
crimination against such group. U.S.C.A. in complying with its constitutional obliga­
Const.Amend. l:. tions under the Establishment Clause may 

Sylla_bus * 
The University ·of Missouri at Kansas . 

City, a state university, makes its facilities 
genera.Uy available for the activities of reg­
istered student groups. A rei\stered stu­
dent religious group that had previously 
received permission to conduct its meetings 

·in Universityfacilities was informed that it 
could no longer do so because of a Universi­
ty regulation prohibiting the use of Univer­
sity l{uildings or grounds "for purposes of 
religious worship or religious teaching." 
Members of the group then brought suit in 
Federal District Court, alleging that the 
regulation violated, inter alia, their rights 
to free exercise of religfon and freedom of 
speBch under the First Amendment. The 
District Court upheld the regulation as be­
ing not only justified, but required, by the 
Establishment Clause of the First Amend-
rnent. The C-0urt of Appt:als reversed, 
viewing the regulation as a content-based 
discrimination religious speech, ·for 
which it could find no compelling justifica­
tion, and holding that the Establishment 
Clause does not bar a policy of equal access, 
in which facilities are open to groups and 
speakers of all kind. 

be characterized as compelling, an "equal 
access" policy would not be incompatjple 
with that Clause. A policy will nof offend 
the Establishment Clause if it can pass the 
following three-pronged test: (1) it has'· a 
secular legislative purpose; (2) its principal 
or primary effect would be neither to ad­
vance nor to inhibit religion; and (3) it does 
not foster "an excessive government entan­
glement with religion." Here, it is conced­
ed that an ,;equal access" policy would meet 

· the first and third prong;; of the test. In 
the context of this case and in the absence 
of any evidence that religious groups will 
dominate the University's forum, the ad~ 
vancement of religion would not be the 
fort!m's "primary effect.'i An "equal ac­
cess" policy would therefore satisfy the 

· test's second prong as well. Pp. 274-277 .. 

(c) The State's interest in achieving 
greater separation of church and State than 
is already ensured under the Establishment 
Clause is not sufficiently "compdling" to 
justify' content-based discrimination against 
refigious speech of the student group in 
question. Pp. 277-278. 

/ 635 F.2d 13·10, affirmed. 

. 
Ted D. Ayres, Columbia, Mo., for peti-

Held: The Univer;ojty's exclusionary 
policy violates the fundamental principle 
that a st.ate regul~tion of should be tioners. 
content-neutral. Pp. 273--278. James M. Smart, Jr., Kansas City, Mo., 

(a) created a forum generally for respondents. 
open for use by student groups, the Univer-
sity, in order to justify discr;iminatory ex- Justice POWELL delivered the opinion of 
clusion from such forum based on the relic.'." the court. 

· gious content of a group's intended speech, · , This cast) presents the question whether a 
must satisfy the standard of review appro- ;#stall;)_ uniyersity, which makes ,.its facilities 
priate to corrtent7based exclusions; i. e., it· generally available for the activities of reg:: 
must show that its is necessary istered student groups, may close its facili­
to serve a c~mpelling state interest and that'. ties tO a registered student group desiring 

*The syllabus; constitutes no of the 
of the Court but has b<::en prepared 
Reporter of D•:dsiono. for the conven:,;nce of 

the read•cr. See United States v. Detroit Lum· 
ber Co, 200 U.S. 321. 337, 26 SCt. ~82, 287. 50 
L.E.d. 499. 



to 'use the facilities for worship 

I 
Jt is the stated policy of the University of 

Missouri at Kansas City 1 to encourage the 
activities of student organizations. The 
University official1y recognizes over· 100 
student groups. It routinely provides Uni-· 
versity facilities for the meetings of regis­
tered organizations. Studt;nts pay an activ­
ity foe of $41 per semester (1978---1979) to 
help defray the costs to the University. 

From 1973 until 1977 a registered reli­
gious group named Cornerstone rq,:rularly 
sought and received permission to conduct 
its meetings in University facilities.2 In 
1977, the University informed the 
gToup that it could no longer meet in Uni­

buildings. The exclusion was bwied 
on a regulation, adopted by the Board of 

in 1972, that prohibits the use of 
U nivcrsity buihlings or grounds "for pur­
poses of religious worship or religious 
teaching." 3 

L The University of Missouri at Kansas City 
(UMKC) is one of four campuses of the Univer­
sity of Missouri, an institution of the State of 
Missouri. 

2. Cornerstone is an organization of evangelical 
Christian students from various denomination­
al backgrounds. Ac~ording to an affidavit filed 
in 1977, "perhaps twenty students ... partici· 
p~te actively in Cornerstone and form the 
backbone of the campus organization." Affi­
davit of Florian Chess (Sept. 29, 1977), quoted 
in Chess v. Widmar, 480 F.Supp. 901, 91 l (WD 
Mo.1979) .. Cornerstone held its on-campus 
meetings in classrooms and in the student cen­
ter. These meetings were open to the public 
and attracted up to 125 students. A typical 
Cornerstone meeting included prayer, hymns, 
Bible commentary, and discussion of religious 
views and experiences. 

3. The pertinent regulations provide as follows: 
"4.0314.0107 No University buildings or 
grounds, (except chapels as herein provided) 
may be used for_ purposes of reHgious worship 
or religiou,s teaching by either student or non-
student groups .. \.. The prohibition 
against use of University and grounds 
for relii:,'ious worship or religious teaching is a 
policy required, in the opinion of The Board of 
Curators, by the Constitution and laws of the', 
State and is not open to any other construction. 
No regulations shall be interpreted to forbid the 

all members 
of lo challenge 
the District Court for 
the Western pistrict of Missouri.4 They 
alleged that the University's discrimination 
against religious activity and discu,;sion vio­
lated their rights to free exercise of reli­
gion, equal protection, and freedom of 
speech under the First and Fourteenth 
Amendments to the Constitution of the 
United States. 

Upon cross motions for summary judg­
ment, the District Court upheld the chal­
lenged regulation. Chess v. VVidma.r, 480 
F.Supp. 907 (WI) Mo.1979). It found the 

not only justified, hut required, 
by the Establishment Clause of the Federal 
Constitution.. Id., at 916. Under Tilton v-. 

403 U.S. 672, 91 S.Ct. 2091, 29 
L.Ed.2d 790 (19'71), the court the 
State could not facilities for reli­
gious use without giving prohibited support 
to an institution of religion. Id., at 915-
916. The District Court rejected the argu-

offering of prayer·or other appropriate recogni­
tion of religion at public functions held in Uni­
versity facilities .... 
"4.0314.0108 Regular chapels established on 
University grounds may be used for religious 
se0ices but, not for recurring services of any 
groups. Special rules and procedures shall be 
established for each chapel by the Chancellor. 
It is specifically directed that no advantage 
shall be given to any religious group." 
There ls no chapel on the campus of the Uni­
~·ersity of Missouri at Kansas City. The near­
est University cl)apel is at the Columbia cam­
pus, approximately 125 miles east of UMKC. 

Although the University had routinely ap­
proved Cornerstone meetings before 1977, the 
District Court found that University officials 
had never "authorized a student organization 
to utilize a University facility for a meeting 
when they had full knowledge that the pur­
poses of the meeting include[d] religious wor­
ship or religious teaching." Chess v. V\f!dmar, 
supra, at 910"' 

4. Clark Vincent, the respondent, and Florian 
Chess, the named plaintiff in the action in the 
District Court, were among the, students who 
initiated the action on October 13, 1977. 
Named as defendants were the petitioner Gary 
\Vidmar, the Dean of Students at UMKC, and 
the University's Board of Curators. 
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ment that the Unive:n;;ity could not discrimi- its discriminations and exclusions under ap­
nate religious speech on the basis of plicable constitutional norms.5 The Consti­
its content. It found religious speech enti-. tution forbids a State to enforce certain 
tled to less protection than other types of exclusions from a forum generally open to 
expression. Id., at 918. the public, even if it was not required to 

The Court of App€als for the Eighth Cir- .._.create the forum in the first place. See, e. 
cuit revenl€d. ·chess_, v. Widmar, 635 F.2d g., City of Madison Joint School District v. 
1310 (CA8 1980). Rejecting the analysis of Wisconsin Public Emp/o}'ment Relations 
the District Court, it viewed the University Comm'n; 429 U.S. 167, 175 and n.8, 97 S.Ct. 
rf?gulation as a content-based discrimination 421, 426, 50 L.Ed.2d 376 (1976) (although a 
against religious speech; for which it could State ma,;r conduct business in priva!e ses­
find no compelling justification. Id., at sion, "where the State has opened a forum 
1315-1320. The Court held that the Estab- for direct citizen involvement," exclusions -
lishment Clause does not bar a policy of bear a heavy burden · of justifica.ti~n); 
equal access, in which facilities are open to Southeastern Promotions, Ltd. v. Conrad, 
groups and speakers of all kinds. Id., at 420 U.S. 546, 5.'55-559, 95 S.Ct. 1239, 1244-
1317. According to the Court of Appeals, 1246,43 L.Ed.2d 448 (1975) (because munici­
the "primary effect" of such a policy would pal theater was a public forum, city could 
not be to advance religion, but rather to not exclude a production without satisfying 
further the neutral -purpose of developing constitutional' safeguards applicable to prior 
students' "'social and cultural awareness as restraints). 

well as [their] inteHectual curiosity.'" Id., [4, 5] The University's institutional mis­
at 1317 (quoting from the University bulle- sion, which it describes as providing a "sec­
tin's description of the student activities ufar education" to its students, ·Brief for 
program,· reprinted in id., at 1312, n.1). Petitioners 44; does n~t exempt its actions 

We now affirm. from constitutional scrutiny. With respect 
to persons entitled to be there, our cas,cs 

II leave no doubt that the First Amendment 
[1"'-3] Through its policy of accommodat­

ing their meetings, the Univen;ity has cre­
ated ·a forum generally open for use by 

_student groups. Having done so, the Uni­
versity has assumed an obligation to justify 

5. This Court has recognized that the campus of 
a public univen;ity, at least for its students, 
possesses many of the characteristics of a pub­
lic forum. See genera.lly, Police Dept. v, Mos­
ley, 408 U.S. 92, 92 S.Ct. 2286, 33 L.Ed.2d 212 
(1972); Cox v. Louisiana, 379 U.S. 536, 85 S.CL 
453, 13 L.Ed.2d 471 (1965). "The college class­
room 'Nith its surrounding environs is peculiar­
ly 'the marketplace of ideas.'" Healy v. Jame:s. 
408 U.S. 169, 180, 92 S.Ct. 2338, 2345, 33 
L.Ed.2d 266 (!972). Moreover, the capadty of 
a group or individual "to participate in the 
intellectual give and take of campus debate ... 
(would bef'limited by denial of access to the 
customary media for communicating with the 
administration, faculty members. and other stu­
dents." Id .. at 181-182, 92 S.Ct .. at 2346. We 
therefore have held that students enjoy First 
Amendment rights of speech and association 
on the campus, and that the "denial [to p;irticu­
lar groups] of use of campus facilities for meet· 
ings and other appn_tprLste purposes" must be 

rights of speech and association extend to 
the ·campuses of universities. SeeJ e. 
g., Heafy v. James, 408 U.S. 169, 180, 92 
S.Ct. 2338, 2345, 33 L.Ed.2d 266 (1072); 
Tinker v. Des Moines Independent School 

subjected to the level of scrutiny appropriate to 
any form of prior restraint. Id., at 18!, 184, 92 
S.Ct., at 2346, 2347. 

At the same time,· however, our cases have 
recognized that First .Amendment rights must 
be analyzed "in light ~f the special characteris­
tics of the school environment." Tinker v. Des 
Moines Independent School District, 393 U.S. 
503, 506, 89 S.Ct. 73~ 736, 21 L.Ed.2d 731 
(1969). We continue to adhere to that view. A 
university differs in significant respects from 
public forums such as streets or parks or even 
municipal theaters. A university's mission is 
education, and decisions of this Court have 
never denied its authority to imp<>se n:,;,1::.uiw.u•<:: 

regulations compatible with that mission upon 
the use of its campus and facilities. We have 
not held, for example, that a campus must 
make all of its facilities equally· avaibble to 
students and nonstudents alike, or that a uni· 
versity must grant free access to all of its 
grounds or buildings. 



District, 3g3 U.S. ft03, 506, 89 S.Ct. 
21 L.E<l.2d ni (1969); Shelf.on v. 
364 U.S. 479, 487, 81 S.Ct. 
LJ:Ai.2d 231 (1960). 

736, 
Tucker, 
251, 5 

[6] Here the University of Missouri ha.s 
discriminated against student groups a!J.d 

based on their desire to use g­

geperally open'forurl1 to engage in religious 
worship and discussion. These are forms of 
speech . and association protEX-'ted 'by the' 
First. Amendment. See, e. g., Heffron v. 
Interna.tfona.l Soc)r for K~isbna C,onscious­
D<JiSS, Inc., u.s. ---, 101 s.ct. 2559, 69 
L.Ed.2d 298 (1981); Niemotko v. Ma.rylahd, 
340 U.S. 268, 71 S.Ct. 325, 95 L.Ed. 267 
(1951); Saia. v. New York, 334 U.S. 558, 68 

· S.Ct. 1148, 92 L.Ed. 1574 (1948).6 In order 
to justify discriminatory exclusion from a 
public forum based on the religious content 
of a group's intended speech, the University 

6. The dissent argues that "religious worship" is 
not speech generally protected by the "free 
speech" guarantee of the First Amendment and 
the "equal protection" guarantee of the Four­
teenth Amendment. If "religious worship" 
were protected "speech," the dissent reasons, 
"the Religion Clauses would be emptied of any 
indep<;ndent meaning in circumstances in 
which religious practice took the form of 
speech." Dissenting opinion, post, at 282. 

.. .-- This is a novel argument. The dissent does not 
deny that speech about religion is speech enti­
tled to the general protections of the First 
Amenc1Jnent. See id., at 281--282 and n.2. 

-It does not argue that descriptions of religious 
experiences fail to qualify as "speech." Nor 
does it repudiate last Term's decision in Hef­
fron v. lnlemational Soc'y for Krishna Con­
sciousness, Inc., supra, which assumed that re­
ligious appeals to nonbelievers constituted pro­
tected "speech." Rather, the dissl':nt seems to 
attempt a 'distinction between the kinds of reli- -
gious speech e"'Plicitly protected by our cases 
and a new class of religious "speech act[s]," 
dissenting opinion, at 282, comprising "wor­
ship." There are at least three difficulties with 
this distinction. · 

First, the dissent fails to establish that the 
distinction has intelligible content. There is no 
indication v."hen "singing hymns, reading scrip­
ture, and teaching biblical principles," id., at 
282" cease to be "singing, teaching, and read­
ing" --all apparently forms of "speech," despite 
their religious subject matter-and become un­
protected "worship." 

Second, even if the distinction drew an argu­
ably principled line, it is highly doubtful that it 
would lie within the judicial competence to 

must standard of re­
view appropriate to con~nt-hased exclu­
sions. It must show that iV> 
necessary to serve a 
est and that it is narrowly drawn to achieve 
that end. See Carey v. Brown, 447 U.S. 
455,461,464-465, 100 S.Ct. 2286, 2290,2292, 
65 L.Ed.2d 263 (1980).1 

III 
In this case the University claims a com­

pelling interest in maintaining strict sepa­
ration of church and State. It derives this 
interest from the "Establishment· Clauses" 
of both the F<.-Oeral and Missouri Constitu­
tions. 

A 
[7] The U nive;.,ity first argues that it 

cannot offer its facilities to religious groups 

administer. Cf. Fowler v. Rhode Island, 345 
U.S. 67, 70, 73 S.CL 526, 527, 97 LEd. 828 
(1953). i\krely to draw the distinction would 
require the university-and ultimately tlje 
courts-to inquire into the significance of 
words and practices to different religious 
faiths, and in varying circumstances by the 
same faith. Such inquiries would tend inevita­
bly to entangle the State with religion in a 
manner forbidden by our cases. E. g., v\lalz v . 
Tax Commission, 397 U.S. 664, 668, 90 S.Ct. 
1409, 1411, 25 L.Ed.2d 697 (!970). 

Finally, the dissent fails to est ahlish the rele­
vance of the distinction on which it seeks to 
rely. The dissent apparently wishes to pre­
ser:ve the vitality of the Establishment Clause. 
See dissenting opinion, post, at 282. But it 
gives no reason why the Establishment Clause, 
or any other provision of the Constitution, 
would require different treatment for religious 
speech designed to win religious converts, see 
Heffron, supra, than for religious worship by 
persons already converted. It is far from clear 
that t,he State gives greater support in the lat­
ter case than in the former. 

7.. See also Healy V. James, 408 u_s. 169, 184, 92 
S.CL 2338, 2347, 33 L.Ed.2d 266 (1972): 

"It is to be remembered that the effect of the 
College's denial of recognition _was a form of 
prior restraint, denying to.petitioners' organiza­
tion the· range of associational activities de­
scribed above. Wnile a college has a legitimate 
interest in preventing disruption on the eam­
pus, which . . . may justify such restraint, a 
'heavy burden' rests on the college to demon­
strate the appropriateness of that action." 
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and on the tenns available tooth- Lemon v. Kurtzman, 403 U.S. 602, 612~13, 
er groups without violating the Establish- 91 S.Ct. 2105, 2111, 29 L.Ed.2d 745 (1971). 
ment Clause of the Constitution of the See Committee for Public Education v. Re­
United States.8 We agree that the interest ga.n, 444 U.S. 646, 653, 100 S.Ct. 840, 846, 63 
of the University in complying with its con- L.Ed.2d 94 (1980); Roemer v .. Maryland 
stitutional obligations may be characterized Public Works Bd., 426 U.S. 736, 748, 96 S.Ct. 
as compeliing. It does not follow, however, 2337, 2345, 49 L.Ed.2d 179 (1976). 
that an "equal access" policy would be in- In this case two prongs of the test are 
compatible with this Court's Establishme;t clearly met. Both' the District Court and 
Clause cases. Those cases hold that a policy the Court of Appeals he!i] that an open-fo­
will not offend the Establishment Clause if rum policy, including nondiscrimination 
it can pass a three-pronged test: "First, the against religious speech,9 would have a sec­
[govemmental policy] must have a secular ular purpose I& and would avoid entangle­
legislative purp0se; second, its principal or ment with religion.n But the District 
primary effect must be one that neither Court concluded, and the University argues 
advances nor inhibits religiOn ... ; finally, here, that all<1W1ng religious groups t9 share 
the [policy] must not foster 'an excessive the limited public forum would have the 
government entanglement with religfon.'" "primary effect" of advancing religion.12 

8. "Congress shall make no !aw respecting an 
establishment of religion. U.S.Const., 
Arndt. 1. The Establishment Clause has been 
made applicable to the States through the 
Fourteenth Amendment. See Cantwell v. Con­
necticut, 310 U.S. 296, 303, 60 S.Ct. 900, 903,· 
84 L.Ed. 1213 (1940). 

9. As the emphasizes, the Establishment 
Clause requires the State to distinguish be­
tween "religious" speech---speech, undertaken 
or approved by the State, the primary effect of 
which is to support ari· Establishment of Reli­
gion-and "nonreligious" speech---speech, un­
dertaken or approved by the State, the primary 
effect of which is not to support an Establish­
ment of Religion. This distinction is required 
by the pbin text of the Constitution. · It is 
followed in our cases. E. g., Stone v. Graham, 
449 U.S. 39, 101 S.Ct. 192. 66 LEd.2d 199 
(1980). The dissent attempts to equate this 
distinction with its view of an alleged constitu· 
tional difference between religious "speech" 
and religious "worship." See dissenting opin­
ion, post, at 282-283, and n.3. We think 
that the distinction advanced by the dissent 
lacks a foundation in either the Constitution or 
in our cases, and that it is judicially unmanage­
able. 

lll. It is the avowed purpose of UMKC to pro· 
vide a forum in which students can exchange 
ideas. The University argues that use of the 
forum for religious speech would. undem1ine 
this secular aim. But by creuting a forum the 
University does not thereby endorse or pro­
mote any of the particular ideas aired there. 
Undoubtedly many views are advocated in the 
forum with which the University desires no 
association. 

Because this case involves a forum already 
made generally available to student gro~·ps, it 
differs from those cases in which this Court has 
invalidated statutes permitting school facilities 
to be used for instruction by religious groups, 
but not by others.· See, e. g., McCoJ/um v. 
Board of Education, 333 U.S. 203, 68 S.Ct. 461. 
92 L.Ed. 649 (1948). In those cases the school 
may appear to sponsor the views of the speak­
er. 

11. We agree with the Court of Appeals that the . 
University would risk greater "entanglement" 
by attempting to enforce its exclusion of "reli­
gious worship and religious speech." See 
Chess v. Widmar, supra, at 1318. Initially, the 
University · would ne.ed to determine which 
words and activities fall within "religious wor­
ship and religious teaching." This alone could 
prove "an impossible task in an age whe:"e 
many and various beliefs meet the constitution­
al definition of religion." O'Hair v. Andrus, 
613 F.2d 931, 936 (CADC 1979) (footnote omit­
ted); see L Tribe, American Constitutional 
Law § l4··· 16 (1978). There would also be a 
continuing need to monitor group meetings to 
ensure compliance with the ru!e. · 

12- ln finding that an "equal access" policy 
would have the primary effect of advancing 
religion, the District Court in this case relied 
primarily on Tilton v. Richardson, 403 U.S. 672. 
91 S.Ct. 2091, 29 L.Ed.2d 79.0 (197!). In Tilton 
this Court upheld the grant of federal financial 
assistance to sectarian colleges for secular pur­
poses, but circumscribed the tenns of the grant 
to ensure its constitutionality. Although Con­
gress had provided that federally subsidized 
buildings could not be used for se<;tarian or 
religious worship for 20 ye<0rs, the Court.con­
sidered this restriction "If, at the 



The University's misconceives 
the nature of this ca.se. The qum;tion is not 
whether the c-reation of a relii,rious forum 
would violate the _Establishment Clause. 
The University nas opened its facilities for 
use by student groups, and the question is 
whether it cAin no>y exclude groups because 
of the content of their speech. See Healy v. 
James, 408 U.S. 169, 92 S.Ct. 2338, 33 
L.Ed.2d 266 (1972).13 In this context we are 
unpersuaded that the primary effect of the 
public forum, open to all forms of discourse, 
would be to advance religion. 

[8] We are not oblivious to the range of 
an open forum's likeiy effects. It is possi­
ble---perhaps even foreseeable-that reli­
gious groups will benefit from access to 
University facilities. But this Court has 

that a relii:,rious organization's en­
joyment of merely "incidental" benefits 
does not violate th_e prohibition againstthe 
"primary advancement" of religion. Com­
mitt.ee for Public Education v. Nyquist: 413 

end of 20 years, the building is, for example, 
converted into a chapel or othenvise used to 
promote religious interests the original federal 
grant will' in part have the [constitutionally 
impermh:sible] effect of advancing religion." 
Jd., at 683, 91 S.Ct., at 2098. From this state­
ment the District Court derived the proposition 
that State funds may not be used to provide or 
maintain buildings used by religious organiza­
tions. 

We do not believe that Tilton can be read so 
broadly. In Tilton the Court was concerned 
that a sectarian iestitution might convert feder­
ally funded buildings to religious uses or other­
wise stamp them with the imprimatur of reli­
gion. But nothing in Tilton suggested a limita­
tion on the State's capacity to maintain forums 
equally open to religious and other discussions. 
Cases before and after Tilton have acknowl­
edged the right of religious speakers to use 
public forums on equal terms with others. See, 
e. g., Heffron v. International Soc'y for Krishna 
Consciousness, Inc., - U.S. ~-, JOI S.Ct. 
2559, 69 LEd.2d 298 (1981): Saia v. New York, 
334 U.S. 558, 68 S.Ct. 1148, 92 L.Ed. l574 
(1948). 

13. This case is different from the cases in 
which religious groups claim that the denial of 
fac!Uties not available to other groups deprives 
them of their rights under the Free Exercise 
Clause. See Brandon v. Board of Educ., 635 
F.2d 971, 975-976 (CAZ 1980), cert. pending, 
No. 80-1396; Hunt v. Board of Education, 321 

U.S. 7f)6, 9:~ S Ct. 29fi4, 37 L.Ed.2d 
948 (1973); see, e. g., Roemer v. Board of 
Public 426 ll.S. 96 S.CL 23:37, 49 
L.FA.2d 179 (1976); Hunt v. McNair, 413 
U.S. 734, 93 S.Ct. 37 L.Ed.2d 923 
{1972); ]ifrGowa.n v. Maryland, 366 U.S. 
420, 422, 81 S.Ct. 1101, 1103, 6 L.E<l.2d 393 
(1961). 

We are satisfied that any relii,,rious bene­
fits of an open forum at UMKC. would be 
"incidental" v,.ithin the meaning of our 
cases. Two factors are espc>Cially relevant. 

First, an open forum in a public universi­
ty does not confer any imprimatur of State 
approval on religious sects or practices. As 
the Court of Appeals quite aptly stated, 
such a policy "would no more commit the 
University ... to goals,'' than it is 
"now committed to the goals of the Stu­
dents for.a Democratic Society, the Young 
Socialist Allian<'e," or any other group eligi- . · 
ble to use its facilities. Chess v. Widmar, 
supra, at 1317.14 

F.Supp. 1263, 1266 (SD W.Va.1971)·. Here, the 
University's forum is already available to other 
groups, and respondents.' claim to use that fo­
rum does not-as in Brandon or Hunt-r-est 
solely on rights claimed under the Free Exer­
cise Clause. Respondents' claim also impli­
cates First Amendment rights of speech and 
association, and it is on the bases of speech and 
associatfon rights that we decide the case. Ac­
cordingly .. we need not inquire into the extent, 
if any, to which Free Exercise interests, are 
infringed by the challenged University regula­
tion. Neither do we reach the questions that 
would arise if State accommodation of Free 
Exercise and Free Speech rights should, In a 
particular case, conflict with the prohibitions of 
the Establishment Clause. 

14. University students are, of course, young 
adults. They are less impressionable. than 
younger students and should be able to appre­
ciate that the University's policy is one of neu­
trality toward religion. See Tilton v. Richard­
son, 403 U.S. 672, 685-686, 91 S.Ct. 2091, 2099, 
29 LEd.2d 790 (1971). The University argues 
that the Cornerstone students themselves ad­
mitted in affidavits that "[s]tudents know that 
if something is on campus, then it is a st.udent 
organization. and they are more likely to feel · 
comfortable attending a meeting." Affidavit of 
Florian Frederick Chess, Joint Appendix, at 18, 
19 (Sept. 29, 1977). In light of the large num­
ber o( groups meeting on campus, however, we · 
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[9] Second, the forum is available to a The Missouri courtS have not ruled 
broad class of non-religious as well as reli- whether a general policy of accommodating 

·gious there are over 100 recog- student groups, applied equally to those 
nized student groups at UMKC. The provi- wishing to gather to engage in religious and 
sion of benefit.5 to so broad a spectrum of non-religious speech, would offend the 
groups is an import.ant index of secular St.ate Constitution. We need not, however, 

. effect. See, e. g., Wolman v. Walter, 433 determine how the Missouri courts would 
U.S. 229, 240--241, 97 S.Ct. 2593, 2601, 53 decide this issue ..• It is also unnecessary for 
L.Ed.2d 714 (1977); Comrnittee for Public us to decide wheth~r, under the S1:J.premacy 
Educ.'ltion v. Nyquist, supra, 413 U.S., •at Clause,18 a st.ate interest, derived from its 
756, '781-782 and n.38, 93 S.Ct., at 2955, own constitution, could ever outweigh free 
29@-2970 (1973). If the Esta.blishment speech interests protected by the First 
Clause barred the extension of general ben- Amendment. We limit our holding to the 

.5!fits to religious groups, "a church could case before us. · 
not be protected by the police and fire 
departments, or have its public sidewalk 
kept in repair." Roemer v. Maryland, 426 
U.S. 736, 747, 96 S.Ct. 2337, 234.5, 49 L.Ed.2i! 
179 (1976) (plurality opinion); quoted in 
Committee for Public Education v. Regan, 
444 U.S. 646, 658, n.6, 100 S.Ct. 840, 849, 63 

' L.Ed.2d 94 (1980).15 ·At least in the absence 
of empirical evidence that religious groups 
will dominate UMKC's open forum, we 
agree with the Court of Appeals that the 
advancement of religion would not be the 
forum's "primary effect." 

B 

Arguing that the State of Missouri has 
gone further than the Federal Constitution 
in proscribing indirect State support for 
religion,u; the University 'claims a compel­
ling interest in with the applica­
ble of the Miswuri Constitution.17 

doubt students cou!d draw any reasonable in­
ference of University support from the mere 
fact of a campus meeting place. The Un.iversi­
ty's student handbook already notes that the 
University's name will not "be identified in any. 
way """itli the aims, policies, programs, prod­
ucts, or opinions of any organization of its 
members." 1980--1981 UMKC Student Hand-

- book, at 25. 

15. This Court has similarly rejected "the recur­
rent argument that all aid {to parochial 
schools] is forbidden because aid to one aspect 
of an institution frees it to spend its other 
resources on religious ends." Hunt v. McNair, 
413 U.S. 734, 743, 93 S.Ct. 2868, 2874, 37 
LEd.2d 923 (197'.$). 

[10] On one hand, respondents' First 
Amendment rights are entitled to special 
constitutional solicitude. Our cases have 
required the m-0st exacting scrutiny in cases 
in which a State undertakes to regulate ' 
speech on the basis of its content. See, e. · 
g.,. Carey v. Brown, 447 U.S. 455, 100 S.Ct. 
2286, 6.5 L.F..d.2d 26:3 (1980); Police Dept. v. 
Mosley, 408 U.S. 92, 92 S.Ct. 2286, 33 
L.F,d.2d 212 (1972). ' On the other hand, the 
State interest asserted _here-in achieving 
greater separation of church and State than 
is already ensured .under the Establishment 
Clause of the Federal Constitution-is lim­
ited by the Free Exercise Clause and in this 
case by the Free Clause as well. '1n 
this constitutional context, we are unable to 
recognize the State's interest as sufficiently 
"compdling" to justify content-based dis­
crimination against respondents' religious 
Sp<v'eeh. 

16. See, e. g., American United v. Rogers, 538 
S.W.2d 711, 720, (Mo.) (en bane), cert. denied, 
429 U.S. 1029, 97 S.Ct, 653, 50 L.Ed.2d 632 
(1976) (holdii;ig Missouri Constitution requires 
stricter separation of church and state than 
does Federal Constitution); Hadst v. Hogen, 
349 Mo. 808, 163 S.W.2d 609, 613-614 (1947) 
(en bane} (same). ' · 

17. See Mo.Const. Art. 1, § 6; Art. l, § 7; Art. 9, 
§ 8. In Luetkemeyer v. Kaufmann, 364 F.Supp. 
376 (ED Mo.1973), affd. 419 U.S. 888, 95.S.Ct. 
167, 42 L.Ed.2d 134 (1974); the District Court 
found. Missouri had a compelling interest in 
compliance with its own constitution. 

18. U.S.Const., Art. VI, cl. 2. 



IV 

(11] Our in this case in no way 
undermines the capacity of the University 
to establish reasonable time, place._ and 
"maimer regu1ations.19 Nor do 'we question 
the right of the University to make aca­
demic jud,g--ments as to how bes\ to allocate 

. scarce res_ources or '~f:? determine for Itself 
on academic grounds who may teach, what 
may be taught, how it shall be taught, and 
w}io may be admitted to st~dy." Sweezy v. 
New Hampshire, 354 U.S. '234, 263, 77 S.Ct. 
1203, 121~2 1 L.Ed.2d 1311 (1957) (Frank-

_furter, J., concurring in the judgment); see 
P.egenls of the Univ. of Cal. v. Bakke, 438 
U.S. 265, 312-313, 98 S.Ct. 2759-2760, 
57 L.F,d.2d 750 (1978) (opinion of 
J., announcing the judi;,rment of the 
Court).20 Finally, we affirm the continuing 
validity of cases, e. g~ Healy v. James, 408 
U.S. 169, 92 S.Ct. 2338, 2349:_2350, 
33 L.Ed.2d 266 (1972), that recognize a· Uni­
versity's right to exclude even First 
Amendment activities that violate reasona­
b1e campus rules or substantially interfere 
with the opportunity of Qther students to 

obtain an education. 

[12] The basis for our decision is mu·­
row. Having created a forum generally 
open to student groups, the U ni•·ersity 
seeks to enforce a content-based exclusion 
of religious speech. Its exclusionary policy 
violates the fondarnental principle that a 
state regulation of speech should be con­
tent-neutral, and the University is unable 
to justify this violation under applicable 
constitutional standards. 

19. See, e. g., Grayned v. City of Rockford, 408 
U.S. 104, 116, 92 S.Ct. 2294, 2303, 33 LEd.2d 
222 (l 972). ("The nature of ·a place, 'the pat· 
tern of its normal acthitles. dictate the kinds of 
regulations to time, place, and manner that are 
reasonable.' "). (quoting ·wright, The Constitu­
tion on the Campus, 22 Vand.LJZev. l027, 1042 
(1969). 

20. In his opinion concurring in the judgment. 
post, q.t 273, Justice STEVENS e2q>resses con­
cern that use of the terms "compelling state 

·interest" and "public forum" may "undermine 
the academic freedom of public universities" . 

. As the text ab9ve makes crear, this concern is 

Fur this reason, the decision of the Court 
of Appeals is, 

Affirmed. 

Justice STEV~NS, (concurring in the 
judgment. 

As the Court recognizes, every university 
mus,t "make academic as to how 
~st to allocate scarce resources," ante, at 
278. The Court appears to hold, however, 
that thos.e judgments must "serve a compel­
ling state interest" whenever they are 
bas<:.'<i, even in part, on the content of 
speech. Id., at 273--274. This conclu­
sion apparently flows from the Court's sug­
gestion that a student activ1tfos program­
from which the public may be excluded, id., 
at n.5-·-must be as though it were 
a "public forum." 1 In my opinion, the use 
of the terms "compelling state interest" and 
"public forum" to analyze the question 

in this case may needlessly under­
mine the academic freedom of public uni­
versities. 

Today most major <'.Olleges and universi­
ties are operated by public authority. 
Nevertheless, their facilities are not open to 
the public in the same way that streets 'and 
parks are. University facilities---private or 
public-are maintained primarily for the 
benefit of the student body and the faculty. 
In performing their learning and teaching 
missions, the managers of a university rou­
tinely make <::ountless decisions based on the 
eontent of communic.ative materials. They 
seleet books for inclusion in the library, 
they hire professors on the basis of their 
academic philosophies, they select courses 

unjustified. See also n.5, ante, at p. 278. Our 
holding is limited to the context of a public _ 
forum created by the University itself. 

l. As stated by the Court, "[i]n order to justify 
discriminatory exclusion from a public forum 
based on the religious content of a group's 
intended speech, the University must therefore 
satisfy the standard of 'review appropriate to " 
content-based exclusions." Ante, at 273-
274. See also id., at n.20 ("Our holding is 
limited to the contex1: of a public forum created 
by the University itself."). 
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for inclusion in the and they university should he allowed to decide for 
reward scholars for what they have written. itself whether a program that illuminates 
In addition, in students to par- . the geniµs of Walt Disney should he given 
tieipate in extracurricular activities, they precedence over one that may duplicate 
necessarily make decisions concerning the' terial adequately covered in the cla.sSroom. 
content of those activities. Judgments of this kind should he made by 

Because every university's resources are 
limited, an educational institution must rou­
tinely make decisions the use of 
the ,time and space that is available for 
extracurricular activities. In my judgment, 
it is both necessary and appropriate for 
those decisions to evaluate the content of a 
proposed student activity. I should think it 
obvious, for example, that if two groups of 
25 students requested the use of a room at a 
particular time---0ne to view Mickey Mouse 
cartoons and the other to rehearse an ama­
teur performance of Hamlet-the First 
Amendment would not require that the 
room he re..<;e:rved for the group that sub­
mitted its application first. Nor do I see 
why a university should have to establish a 
"compelling state interest" to defend its 
decision to permit one group to use the 
facility and not the other. In my opinion, a 

2. In Sweev/ v. Ne1v Hampshire, 354 U.S. 234, 
77 S.Ct. 1203, l LEd.2d 131 l, Justice Frank· 
furter forcefully spoke of '' ... the grave harm 
resulting from governmental intrusion into the 
inte!loctua.1 life of a university .... " Id., at 
261, 77 S.Ct. at 1217 (concurring in the result). 
Justice Frankfurter quoted with approval por­
tions of an address by T. H. Huxley: 
". . . It is the business of a university to pro­
vide that aunosphere which is most conducive 
to speculation, experiment and creation. It is 
an atmosphere in which there prevail 'the four 
essential freedoms' of a university-~to deter­
mine for itself on academic grounds who may 
teach, what may be taught, how it shall he 
taught, and who may be admitted to study." 
Id., at 263, 77 S.Ct. at 1218. ' 
Although these comments were not directed at 
a public university's concern with extracurricu­
lar activities, it is clear that the "atmosphere" 
of a university includes such a critical aspect of 
campus life. See also University of California 
.Regents v. Bakke. 438 U.S. 265, 312, 98 S.Ct. 
2733, 2759, 57 L.Ed.2d 750 (opinion of POW­
ELL. J.) ("Academic freedom, th~ugh not a 
specifically enumerated constitutional right, 
long has been viewed as a special concern of 
the: first Arnendi.nent."); Note, Academic Free­
dom and Fede:ral of University Hir­
ing. 92 Harv.L.Rev. 879 (1979). Cf. Van Al-

academicians, not by federal judges,2 and 
their standards for deeision should not he 
encumbered with ambiguous phrases like 
"compelling state interest." 3 

Thus, I do not subscribe to the view that 
a public university has no greater interest 
in the content of student activities. than the. 
police chief has in the content of a soap box 
orati-0n on Capitol Hill. A university legiti­
mately may regard some subjects as more 
relevant to its edueational mission than oth­
ers. But the university, like the police offi­
cer, may not allow its. agreement or disa­
greement with the viewpoint of a particular 
speaker to determine whether access to a 
forum will he granted. If a state universi­
ty is to deny recognition to a student organ­
iza.tion---or is to give it a lesser right to use 
school facilities than other student groups­
it must have a valid reason for doing so. 

styne, The Specific Theory of Academic Free­
dom and the General. Issue of Civil Liberty, 
reprinted in E. Pincoffs, The Concept of Aca~ 
demic Freedom, 59, 77-81 (1972). 

3. In Illinois Elections Bd. v. Sodalist Workers 
Party, 440 U.S. 173, 99 S.Ct. 983, 59 L.Ed.2d 
230, Justice BLACKMUN expressed concern 
with 

what seems to be a continuing tendency 
in this Court to use as tests such easy phrases 
as 'compelling [state] interest' and 'least dras­
tic [or restrictive] means.' I have never been 
able fully to appreciate just what a 'compelling 
state interest' is. If it means 'convincingly 
compelling,' or 'incapable of being overcome· 
Ui>on any balancing· process, then. of course, 
the test merely announces an inevitable result, 
and the test is no test at all. And, for me, 'least 
drastic means' is a slippery slope and also a 
signal of the 'result the _s;ourt has chosen to 
reach. A judge would be unimaginative indeed 
if he could not come up with something a little 
less 'drastic' or a little less 'restrictive' in al­
most any situation, and thereby enable himself 
to vote to strike legislation down." Id., at 
188--189, 99 S.Ct., at 992 (BLACKMUN, J" con·­
curri.ng). 



.,_ James, 408 169, 92 S.Ct, 2838, 
33 266.' 

In this ca..se I agree with die cOurt· that 
\be. University has not established a._suffi­
eient justification for its refusal to allow 
the Cornerstone group to engage in reli­
gious worship on the campus. The primary 
reason advaneed for the' discriminatory 
.treatment is the University's fear of violat­
ing the Establishment .Clause. But since 
the n~cord discloses no danger that the Uni­
versity will appear to sponsor any particu­
lar religion, and since student participation 
in the Cornerstone meetings is entirely vol­
untary, the Court propurly concludes that 
the U:niversity's fear is groundless. With· 
that justification put to one side, the Uni­
versity has not met the burden that is im­
posed on it by Healy. 

Nor does the University's reliance on the 
Establishment Clause of the Missouri. State 
Constitution provide a· sufficient justifies- . 
tiol!. for the disc.riminator;v treatment in this 
case.5 As I have said, I believ~ that the 
University may ex_ercise a measure of con~ 
trol over · the agenda for student use of 
school facilities, preferring some subjects 
o~er others, without needing to identify 
so:-ealied "compelling state interests." 
Quite obviously, however, the University 
could not allow a group of Republicans or 
Presbyterians to meet while denying Demo­
crats or Mormons the same privilege.• It 

4. In Heaiy, the Court stated: 
"The opinions below also assumed that peti­

tioners had the burden of showing entitlement 
to recognition by the College. V.'hile petition­
ers have not challenged the procedural require­
ment that they file an application in conformity 
w1th the rules of the College, they do question 
the view of the courts below that final rejection 
could rest on their failure to convince the ad-

. ministration that their organization was unaffil­
iated with the National SDS. For reasons to be 
stated later in this opinion, we do not consider 
tlJe 1ssue of affiliation to be a controlling one. 
But, apart from any particular issue, once peti­
tioners had filed an <\pplication in conformity 
with the requirements, the burden was upon 
the College administration to justify its deci­
sion of rejection. It is to be remembered that 
"the effect of the College's denial of recognition 
was a form of prior restraint, .denying to peti­
tioners' orga."1ization the range of associational 
activities described above. While a college has 

seems that the un<ler attack 
would allow &rroups of yo1rng phiksophcrs 
to meet to discuss their that a 
Supreme exists, or a group of politi-

. cal scientists to meet to deba'te the accuracy 
of the view that religion is the "opium of 
the ~ple." If school facilities may be 
used to discuss anti-clerical doctrine, it 
seems to me that comr,:arable u;e by· a 
group desiring to· express a belief in God 
must also be per~itted. The fact that their 
expression of faith includes ceremonial con­
duct is not, in my opinion, .a sufficient rea­
son for suppressing their di~cussion enti-;.ely. 

Accordingly, altliough I do not endorse 
the Court's reasoning, I concur in its judg­
ment. 

Justice WHITE, dissenting. 

In affirming the deCision of the Court of 
Appeals, the majority rejects' petitioners' 

that the Establishment Clause of 
the Constitution prohibits the use of univer­
sity buildings for reli&rious purposes. A 
state university may permit its property to 
be used for purely religious sen1ices without 
violating the First and Fou-;.teenth Amend­
ments~ With this I agree. See Committee 
for Public Education v. Nyquist, 413 U.S. 
756, 813, 93 S.Ct. 2955, 2982, 37 .L.Ed.2d 948 
(1973) (WHITE, J., dissenting); Lemon v. 
Kurtzman, 403 U.S. 602, 661, 91 S.Ct. 2105, 

a legitimate interest in preventing disruption on 
the ·campus, which under circumstances requir­
ing the safeguarding of that interest may justi­
fy such a restraint, a. 'heavy burden' rests on 
the college to demonstrate the appropriateness 
of that action." 408 U.S., at 183-184, 92 S.Ct., 
at 2347. 

5. The University's asserted determination to 
keep Church and State completely separate, 
pursuant to the alleged dictates of the Missouri 
Constitution, is not v..ithout qualification. The­
very regulations at issue provide that "{n}o 
regulations shall be interpreted to forbid the 
offering of.prayer or other appropriate recogni· 
tion of religion at public functions held in Uni­
versity facilities .... " See ante, at n.3. · 

6. See Farber,.Content Regulation and the First 
Amendment: A Revisionist View. 68 Geo.L.J. 
727 (1980). 

. l 
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213.S, 29 L.Ed.2<l 745 (1971) (Opinion of may use the facilities under the same 
WHITE, J.); The Establishment Clause, 1'lgu!ations that apply to recognized cam-
however, sets limits only on what the State pus org-anizations, provided that no Uni-
may do with respect to religious organiza- versity facilities may be used for pur-
tfons; it does not establish what the State poses of religious worship or religious 
is required to do. I have long argued that teaching." 
Establishment Clause limits on state action Although there may be instances in which it 
which incidentally aids religion are not as would be difficult to determine whether a 
strict as the Court has held. The step from religious group used university facilities for 
the permissible to the necessary, however, is "worship" or "religious teaching,'~ rather 
a long one. In my view, just as there is than for secular ends, this is not such a 
room under the Religion Clauses for state case. The regulation was applied to respon­
policies that may have some beneficial ef- dents' religious group, Cornerstone, only af­
fect on religion, there is also room for state_ ter the group explicitly informed the Uni­
policies that may incidenL<J.lly burden reli- versity that it sought access to the facilities 
gion. In other words, I believe the states to for the purpose of offering prayer, singing 
be a good deal freer to formulate policies hymns, reading scripture, and teaching bib­
that affect religion in divergent ways than lical principles. Cornerstone describ.ed their 
d9es the majority. See Sherbert v. Verner, meetings as follows: "Although these meet-
374 U.S. 398, 422--423, 88 S.Ct. 1790, 1803- ings would not appear to a casual observer-· 
1804, 10 L.Ed.2d 96.5 (1963) (Harlan, J., dis- . to correspond predsely to a traditional wor­
sen'ting). The majority's position will inevi- ship service, there is no doubt that worsli.ip 
tably lead to those contradictions and ten- is an important part of the general atmo­
sions between the Establishment and Free sphere." 480 .F.Supp. 907, 910 (1979).1 The 
Exercise Clauses warned against by Justice issue here is only whether the Univt;rsity' 
Stewart in Sherber_t v. Verner, Id., at 416, regulation as applied and interpreted in this 
83 S.Ct., at _1800. case is impermissible under the federal Con-

The university regulation at issue here stitution. If it is impermissible, it is be-
provides in pertinent part: cause it runs afoul of either the Free 

"No University buildings or grounds {ex- Speech or the Free Exercise Clause of the 
cept chapels as herein provided) may be First Amendment. 
used for purposes of religious worship or A large part of respondents' ,argument, 

. religious teaching by either student or accepted by the court below and accepted 
nonstudent groups. Student congrega- by the majority, is founded on the proposi­
tions of local churches or of recognized tion that ~;cause religious worship uses 
denominations or' sects, although not speech, it is protected by the _Free Speech 
technically recognized campus groups, Clause of the First Amendment.2 Not only 

I. Cornerstone was denied access to university 
facilities because it intended to use those facili­
ties for regular religious services in which 
"worship is an important part of the general 
atmosphere." There is no issue here as to the 
application of the regulation to "religious 
teaching." Reaching this issue is particularly 
inappropriate in this case because nothing in 
the record indicates how the University has · 
interpreted the phrase "religious teaching" or 
even whether 'it has ever been applied to activi­
ty that was not· clearly "religious worship." 
The District Court noted that plaintiffs did not 
contend that they were "limited, in any way, 
from holding on·cumpus meetings that do not 
include reiiglous worship services." 480 

F.Supp, 907, 913 (1979). At oral argument, 
counsel for the University indicated that the 
regulation would not bar discussion of biblical 
texts under circumstances that did not consti­
tute "religious worship." Transcript of Oral 
Argument, at 9. The sole question in this case 
involves application of the regulation to prohib- , 
it. regular religious worship services in universi· 
ty buildings. 

2: Given that the majority's entire argument 
turns on this description of religious services as 
speech, it is surprising that the majority as-
sumes this proposition to no argument. 
The majority assumes the by de· 
scribing the University's action as discrimina· 



they argue, but 
qua is not different from 

any other variety of protected speech as a 
matter of constitutional principle. I believe 

·that this proposition· is plainly wrong. 
Were it right, the Reli~on Clauses would 
be emptied of any}ndependent meaning in 
circumstances in· which religious yractice 
took the form of speech. 

Although the majority describes this ar­
gument as "novel", supra, at 274, n.6, I 
believe it to be clearly supported by our 
previous C?~<>es. Just last term, the Court 
found it sufficiently obvious that the Estab­
lishment Clause prohibit.L>d a state from 
posting a copy of the Ten Commandments 
on the classroom wall that a statute requir­
ing such a posting was summarily struck 
dow-n. Stone v. Graham,' 449 U.S. 39, 101 
S.Ct. 192, 66 L.Ed.2d 199 (1980). That case 
necessarily presumed that the sia~ could 
not ifo,'7JOJ"e the religious CJ)nt!E!nt of the writ­
ten me.ssage, nor was it permitted to treat 
that content a.s it would, or must treat, 
other···secular-messages under the First_ 
Amendment's protection of speech. Simi­
iarly, the Court's decisions prohibiting pray­
er in the public schools rest on a content­
ba~d distinction between varieties of 
spc'{:.>eh: as a speech act, apart from its 
content, a prayer is indistinguishable from a 
biology lesson. See School District of Ab-

ting against "speakers based on their desire to 
engage in religious worship and discussion." 
Supra, at 274. As noted above, it is not at all 
clear that the University has or intends to dis­
criminate against "religious discussion"-as a 
preliminary matter, it is not even clear what 
the majority means by "religious discussion" or 
how it entered the case. That religious wor­
ship is a form of speech, the majority takes to 
have been established by three c.a.ses. Heffron 

ington v. 374 U.S. 203, 
83 S.Ct. 1560, 10 L.&l.2d 844 Engel 
v. Vitale, 370 U.S. 421, 82 S.Ct. 1261, 8 
L.&l.2.d 601 (1962). Operation of the Free 
Exercise 'Clause is equally dependent, in 
certain circumstances, on recognition of a 
content-based distinction between religious 
and secular. speech. Thus, ln Torca.so v. 
Watkins, 367 U.S. 488, 81 S.Ct. 1680,. 6 
L.Ed.2.d 982 (1961), the Court struck down, " 
a.s violative of the Free Exercise Clause, a 
state 'requirement that made a declaration 
of belief in God a condition of state employ­
ment. A declaration is again a speech· act, 
but it was the content of the speech that 
brought .the case within the st.ope of the 
Free Exercise Clause. 

If the majority were right that no dis­
tinction may be drawn between verbal acts 

·of worship and other verbal acts, all of 
the.se cases would have to be reconsidered. 
Although I agree that the line may pe 
difficult to draw in many cases, surely the 
majority cannot seriously suggest that n9 
line ·may ever be drawn.1 If that were the 
e<>~"€, the majority would have to uphold the 
Unfversity's :right to offer a class entitled 
"Sunday Mass." Under the majority's 
view, such a class would ~-as a matter of 
constitutional principle---indistinguishable 
from a class entitled~"The History of .the 
Catholic Church." 4 , 

access to a public park. The Court specifically 
staterl that it was not addressing the question 
of whether the state. could uniformly deny all 
religious groups access to public parks. 340 
U.S., at 272, 71 S.Ct., at 327. 

v. International Soc'y far Krishna Conscious­
ness, Inc .. -·-· U.S. --, 101 S.Ct. 2559, 69 
L.Ed.2d 298 (1981); Niemotko ,._Maryland, 340 
U.S. 268, 71 S.Ct. 32'5, 95 L.Ed. 267 (1951); 
Saia v. New Yark, 334 U.S. 558, 68 S.Ct. 1148, . 
92 L.Ed. 1574 (1948). None of these cases 
stand for this proposition. Heffron and Saia 
involved the communication of religious views 

3. Indeed, while footnote slx of the majority 
opinion suggests that no intelligible distinction 
may be drawn betw·een worship and other 
forms of speech, footnote nine recognizes that 
the Establishment Clause "requires" that such 
a line be drawn. The majority does not ade­
quately explain why the State is "required" lo 
observe a line in one context, but prohibited 
from voluntarily recognizing it in another con-
text. · 

to a non-religious, public audience. Talk about 
reHgion and about religious beliefs, however, is 
not the same as religious services of worship. 

. Niemotko was an equal protection challenge to 
a discriminatory denial of one reli.gious group's 

4. Counsel for respondents was somewhat more 
forthright in recognizing the extraordinary· 
breadth of his argument, than is the majority. , 
Counsel explicitly stated that once the distinc­
tion between speech and worship is collapsed a 
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There may be instances in which a state's public forum is well estabrished. See -Niem­
attempt to disentangle itself f,rom religious otko v. Maryland, 340 U.S. 268, 71 S.Ct. 325, 
worship would intrude upon secular speech 95 L.Ed. 267 (1951); Murdock v. Pennsylva­

. about religion. In such a case, the state's nia, 319 U.S. 105, 63 S.Ct. 870, 87 L.Ed. 1292 
action would be subject to challenge under (1943). Moreover, it is clear that there are 
the Free Speech Clause of the First Amend- bounds beyond which the University could 
ment. This is not such a case. This case. not go in enforcing its regulation: I don't 
involves religious worship only; the fact suppose it could prevent students from say­
that that worship is accomplished through ing grace before meals in the school cafete­
Sp<:.'eeh does not add anything to respon- ria, or prevent distribution of ;el:igious liter-
dents' argument. That argument must rely ature. on campus.5 r 
upon the claim that the state's action im- / Petitioners, on the other hand, argue that 
permissibly interferes with the free exercise allowing use of their facilities for religious 
of respondents' religious practices. Al- worship is constitutionally indistinguishable 
though this is a close question, I conclude from directly subsidizing such religious 
that it dws not. services: It would "[fund] a specifically re-

Plausible analogies on either side suggest ligious acti~ity in ~n otherwise subst~ntially 
themselves. Respondents argue, and the secular setting." Hunt v. McNair, 413 U.S. 
majority agrees, that by permitting any 734., 743, 93 S.Ct. 2868, 2874, 37 L.Ed.2d 923 

1 student 1gr~up to use its facilities for com- t (1973). They argue that the fact that secu- · 
municative purposes other than religious lar student groups are entitled to the in­
worship, the University has created a "pub- kind subsidy at issue here does not es,tablish 
lie forum." Supra, at 273. With ample that a religious group is entitled to the 
support, they argue that the state may not same subsidy. They could convincingly ar--
make content-based distinctions as to what glie, for example, that a state University 
groups may use, or what messages may be that pays for basketballs for tbe basketball 
conveyed in, such a forum. See Police De- team is not thereby required to pay for 
partment Of Chicago v. Mosley, 408 U.S. 92, bibles for a group like Cornerstone.' 
92 S.Ct. 3.'3 L.FAl.2d 212 {1972); Cox v. A third analogy suggests itself, one that 
Louisiana, 379 U.S. 5!36, 85 S.Ct. 4.53, 13 falls between these two extremes. There 
L.E<l2d 471 (196.5). The Fight of the reli- are a variety of state policies which inciden­
g:ious to nondiscriminatory access to the tally benefit religion that this Court 'has 

university that generally provides student 
groups access to its facilities would be constitu­
tionally required to allow its facilities to be 
use<l as a church for the purpose of holding 
"regular church services." Transcript of Oral 
Arg., at 26. Similarly, i:llthough the majority 
opinion limits its discussion to student groups, 
counsel for respondents recognized that the· 
first Amendment arguri1ent relied, up;Jn would 
apply equally to nonstudent groups. He recog­
niz.ed that respondents' submission would re-

·. quire the University to make available its build­
ings to the Catholic Church and other denmpi­
nations for the purpose of holding religious 
services, if University facilities were made 
available to nonstudent groups. Id., at 39. In 
other words. the University could not avoid the 
conversion of one of its buildlngs into a church, 
as long as the religious group meets the same 
neutral requirements of entry-e. g., rent-as 
are imposed on oth~r groups. 

5. There are obvious limits on the scope of this 
analogy. I know of no precedent holding that 
simply because a public forum is open to all 
kinds of speech-including speech about reli­
gion-·it must be open to regular religious wor­
ship services as well. I doubt that the state 
need stand by and allow its public forum to 
become a church for any religious sect that 
chooses to sta'hd on its right of access to that 
forum. 

6. There are, of course. limits to this subsidy 
argument. Sherbert v. Verner:374 U.S. 398, 83 
S.Ct. 1790, 10 L.Ed.2d 965 (1963), and Thbmas 
v. Indiana Employment Security Division Re­
view Board, 450 U.S. 707, 101 S.Ct. 1425, 67 
L.Ed.2d 624 (1981), demonstrate that in certain 
circumstances the state may· be required to 
"subsidize," at least indirectly, religious prac­
tices, under circumstances in which it does not 
and need not subsidize similar behavior found­
ed on secular motives. 
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upheld without implying that they were 
of the state. See 

of Education v. AJJen, 392 U.S. 236, 
88 S.Ct. 1923, 20 L.Ed.2d 1060 (1968) (state 
1o'an of textbooks to parochial school stu-~ 
dents); Zora.ch v. Clauson, 343 U.S. 306, 72 
S.Ct. 679, 96 L.Ed. 954 (1952) (release of 
students from pub1ic schools, during school 
ho~rs, to perform religious activities away 
from the school gro·unds); Everson v. Boa.rd 
of Education, 330 U.S. 1, 67 S:Ct. 504, 91 
LEd. 711 (1947) (state provision of trans­
portation to parochial school students~. 

Provision of university facilities on a uni­
form basis to all student groups is not very 
different from provision of textbooks or 
transportation. From this the 
issue is not whether the state must, or must 
not, open its facilities to re1i5.-jous worship; 
rather, it is whether the state may choose 
not to do so. 

Each of these analogies is persuasive. 
Becii.use they lead_ to different results, how­
ever, they are of limited help in reaching a 
decision here. They also demonstrate the 
difficulty in reconciling the various inter­
estS expressed in the Religion Clauses. In 
my view, therefore, resolution of this case is 
hest achieved by returning to first princi­
pl~. This requires an assessment of the 
burden on respondents' ability freely to ex­
ereise their religious beliefs snd practices 
and of the state's interest in enforcing its 
regulation. 

Respondents complain that compliance 
¥rith the regulation would require them to 
meet ''about a block and a half" from csm­
pus under con_ditions less comfortable than 
those previously av~ilable 9n campus.7 I 
view this burden on free exercise as mini-

. mal. Bt.>csuse the burden is minimal, the 
state need do no more than demonstrate 
that th"e regulation furthers some permissi-- ·-
7. Respondents also complain that the uni~·ersi­

ty action has made their religious message less 
attractive by suggesting that it is not appropri· 
ate fare for the college campus. I give no 
weight to this because it is indistinguishable 
from an argument that respondents are entitled 
to the appearance of an endorsement of their 
beliefs,and practices from the university. 

state end. The state's interest in avoid~ 
daims that it is or otherwise 

supporting reli1:,rious worship-in maintain­
.jng a definitive separation between church 
and state-is such an end._ That the state 
truly does- mean to act toward this end is 
amply supported by the treatment of reli­
gion in the state constitution.8 Thus, I 
believe the interest of the state is suffi­
ciently strong tO justify the imposition of 
the minimal burden on resp<indents' ~bility 
freely to their religious beliefs. 

On these facts, therefore, I cannot find 
that the application of the regulation to 
prevent Cornerstone from holding religious 
wornhip services in university facilities vio­
lates the First and Fourteenth Amend­
ments. I would not hold as the mafority 
does that if a university permits sttidents 
and others to use its property· for secular 
purposes, it must also furnish facilities to 
religious groups for the purposes of worsh!p 
and. the practice of their religion. Accord­
ingly, I would reverse the judgment of the 
Court of Appeals. 

J. Elwood CLEMENTS and Carol 
J. Sachtleben 

v. 

Lucy N. LOGAN. 

No. A-480. 

Dec. 9, 1981. 

The application was filed for stay of 
mandate of Court of Appeals holding that 

8. Since: 1820, the Missouri Constitution has 
contaim~ provisions requiring a separation of 
church and state. The Missouri Supreme 

- Court has held that the state constitutional 
pro•isions are "not only more explicit but more 
restrictive than the Establishment Clause of the 
United States Constitution," Paster v. Tussey, 
512 S.W.2d 97, l02 (Mo.1974}. , 


