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.J0uht 7fa:£n J}aurna:l 
VOLUME 1983 DECEMBER 

THE CONFLICT BETWEEN .EX£z€1JEVE, ... 
- RRLY:ILEGE AND CONGRESSIONAL"'''''''' 

OVERSIGHT: THE GORSUCH 
CONTROVERSY 

NUMBER. 6 

Congress, as the arm of the government responsible for making 
and overseeing the operation of the nation's laws, has the power to 
inquire into and review the methods by which those laws are enforced.1 

Because the executive branch is responsible for enforcing the laws, 
Congress necessarily requests evidence from that branch.. On occasion, 
the President has sought to protect himself and his officials from 
congressional overreaching by arguing that the doctrine of executive 
privilege protects him from compelled disclosure of information or 
documents. 2 

The President and his officials have asserted this claim frcquently. 3 

Most recently, Anne M. Gorsuch,4 former Adminisuator of the 
Environmental Protection Agency (EPA), claimed an executive 
privilege when she refused to comply with a subpoena issued in 
connection with the inquiry of a House of Rc:presentatives 
subcommittee.~ The subcommittee was investigatin@ the EPA's 
implementation of the Superfund program for the treatment of 
hazardous waste sites. As a result of Ms. Gorsuch's refusal to produce 
the documents, Congress held her in contempt-the first 'time in United 
States history that the legislative branch has taken such action against 

1. This power is known u oversight or right of inqull')'. Stt infra text accompanymg notes 
42-55. 

2. See infra text accompanying·noies 67·~. 

3. See Berger. E.ucwive Prlviiqu. Con&""essioNZl lllfViry rPan fl). 12 UCLA L. R.E:v. 12SS. 
l3:n 11.627 ( 1965). President Eisenhower made one. of the·most no1Jtble ~when be refused to 
surrender evidence that Sen&wr McCarthy requested in coll!1ection with McCam.by's investigation 
into com.mullism. EUCnhower's c:1&im was one of the boldest assertions by an e:r.ecuuve of the 
right to ~it.bhold inforawion from Congress. Id at 1309. 

4. On February 12. 1983, shonly before Congress dropped the con«mpt citation. Ms. 
Gorsuch rema.med. ch.uigi.11.g bet name to A.ane Gorsuch Burford. She i5C referred lo as Ms. 
Gorsuch throughout this note. 

5. Two House suboom.a:iinees. the Subcommittee on lnvestigatiom Hl;d Oversight of the 
Committee on Public: Works and Transponauon. and the Suboom.tDJnec on Oversight and 
lnvesugauons of the Committee on Energy and Commerce. sought i.nJ'Cnnation from Ms. 
Gorsuch. This note will fOC\1.5 on the elfon.s of the former w obtain doc:umeuu pcru.ining to the 
Supcrfunci. 

1333 



1334 I>l!KE .UW JOURNAL [Vol 1983:J333 

the he~ -of an. executive agency or depanmcnt.6 Although the 
Presi'1em and the subcommittee eventually arrived at a compromise. 7 

this incident illustrates the historical tension between congressional 
oversight and executive privilege and highlights the lack of formal 
methods for resolving such disputes. 8 

This note examines the competing claims of the congressional 
right to information and the executive's need for secrecy. in light of the 
Gorsuch dispute. It also suggests methods for resolving future 
disputes. The note begins with an overview of the dispute and the 
eventual compromisc.9 It then ex.amines the rights of oversight and 
executive privilege in more detail and describes both Ms. Gorsuch's 
and the House subcommittee's claims under these doctrines.to Finally. 
it suggests methods for resolving such interbranch confficts. i 1 This 
note argues that compromise is the pref erred method; in most cases the 
involved panics have sufficient incentives to negotiate their differences 
and should be allowed to do so. Because, in rare instances, a 
compromise may not be reached. courts must be ready to settle these 
clashes, as long as the dispute does not present a nonjusticiable 
"political" question. The note therefore suggests a framework for the 
judicial analysis of future disputes. 

I. CONGRESS'S CONFRONTATION WITH THE EPA ADMINISTRATOR 

In 1980, Congress passed the Comprehensive Environmental Re­
sponse, Compensation, and Liability Act (CERCLA), 12 its most recent 
statutory eff on to solve the hazardous waste problem. The Act estab­
lishes a 1.6 billion dollar hazardous substance response ttUst fund. the 
Superfund, to be used to pay _governmental response costs in the ame­
lioration of hazardous waste deposits and spills. 13 The Act also man­
dates extensive reponing and record.keeping requirements for both 
present and former hazardous. waste disposal sites. 14 The Act requires 

6. Su Brief for Pl&inti.tf at 2. United Sates v. Hou.se of Representatives. 556 F. Supp. 150 
(D.D.C. 1983) [herc:i.na.fter cited a.s hririoner's Brief]. 

i. Su illfra text accompanying notes 35-38. . 
8. Su ill/ro text accompanying note 104. 
9. See nrfro notes 12·38 aiid a=mpanying text. 
IO~ra nOtes 39-1()& and a=mpanying text. 
11. m infra notes 106-49 and accompanying iext. 

12. 42 U.S.C. §§ 9601·9657 (Supp. V 1981). 
13. 42 U.S.C. § 9631 (Supp. V 1981). Supcrfund !iJ:wlcing comes largefy from excise wes 

on compa.nies th.at generate chemical and petroleum producu and on owners of hua.rdous waste 
disposal sites. Stt I.R.C. §§ 4611-4612. 4661-4662. 4681-4682 (West Supp. 1983). The disposal 

· site w· is wed to d.nance the monitoring ud closure of h.az.ardous waste disposal sites that re­
ceived operating permita. Stt 42 U.S.C. § 9641 (Supp. V 1981). 

14. 42 U.S.C. § 9603 (Supp. V 1981). 
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that the .Pre5ident establish a National Contingency Plan (NCP) to de­
velop procedures for responding to releases of hazardous wastes. for 
disoovt~g hazardous waste locatiol\S. and for evaluating removai 

..costLa_nd methods. is Additionally, the Act empowers the President to 
respond to actual or threatened releases of hazardous substances.•& 

On August 14, 1981, President Reagan issued Executive Order 
12.316. "Responses to Environmental Damage," which delegated to 
EPA Administrator Gorsuch the "'responsibility forthe amendment of 
the NCP and all of the other functions vested in the President by Sec­
tion 105" of the CERCLA.17 The EPA Administrator thus assumed 
responsibility for ensuring that panics responsible for abandoned or 
inoperative hazardous waste sites would clean them up. 18 

On March 10, 1982, the House Subcommittee on Investigations 
and Oversight of the Committee on Public Works and Transponation 
began an investigation to determine the manner in which the EPA was 
enforcing federal laws addressing the hazardous waste problem, includ­
ing the CERCLA.19 The subcommittee held a field hearing in New 
York City. in which it received testimony from various local govern­
ment officials.20 representatives of citizen groups.21 and officials from 
the United States General Accounting Office.22 As a result of this and 
other bearings,23 the subcommittee concluded that many of the hazard-

15. Id.§ 9605. Panics responsible for creating hazardoia waste sites or chemic&1 spills, are 
liable for: ( l) the costs of removal or remedial action incurred by the federal goven:u:nent or state: 
(2) private response costs consistent with the Nauona.l Conungcnc:y Plan; ud (3) ~ !or 
injury to natural resources. Id. § 9607(a). 

16. Id. § 9604. The President may take whatever remedial steps are Mncc:es:suy to prr.:'>'teet 
the public health or welfare or I.he environment." Id. § 9604(a)( I). 

17. Exec. Order No. 12.316, 3 C.F.R. 168. 169 (1982). 
18. Id 
19. "A centr.U concern in this investigation and review by I.he Subcommittee was. and COlllt.in­

ucs to be. the efforts bemg made by:thc U.S. Environ.mental Protection Agency to C&lT)' OU<t the 
framework of federal laws that address. in whole or LO part. ha.za.rdous wa.stc c:oataml.llaW:llli of 
water resources." H.R. Ru. No. 968, 971.h Cong .• 2d Scss. 7 ( 1982). · 

20. The Mayor of Oswego. New York. I.he town that is the site of the Pollution Abatement 
Services Company. an abandoned liquid waste incincrauon operation. expressed concern u the 
length of time taken tO deeonu.m.in&tc that site. Id at 8. 

21. Residents of Port Washington. N.Y. testified. spceul.au.ng that large quantities of toxic 
chemic.Us may have been illegally disposed of in the community's dom.esuc waste landfill. rd 

22. A rcprc$Cntativc from I.he United States General A=Wlting Office testified that the 
EP A's elfons tO carry out the SupcrfWld law. including the development of implementing regula­
tions a.nd the Natio.na.l Contingency Pim. were significantly behind schedule. aad thus were de-
11.ymg the rate at which t0xic waste sites were being cleaned up. Id. 
~March 10. 1982. the subcommittee held a hearing in which it reviewed the EPA's 

prcvioia decision to siapcnd a rcstriction on dumping liquid waste in landfills. u action tha~ bad 
raUed the possibility that ma.oy new "Love Canals" might be created. Id. at 7. The two EPA 
officials testifying were unable to provide justification for suspending the bu.- /ti. On Marcb. 17. 
the EPA announced that it wu partially reinsututing I.he ban. Id. On March 30. I982. the sub-
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ous waste sites were not being fully, or expeditiously, decontaminated. 
The subc6:qlm,ittee also found that many of ihe companies responsible 
for the w.aites were not being held fully liable for their share of the 
cleanup costs.24 

The subcommittee sought to review the EPA's Superfund enforce­
ment files in order to determine exactly how the EPA was administer­
ing the fund. After unsuc~ful attempts to obtain these files 
informally,2s the subcommittee authorized subpoenas to be issued to 
the EPA Administrator and other EPA officials, should they continue 
to deny the subcommittee access to the disputed enforcement files.26 

On October 29, 1982, EPA enforcement staff officials refused a 
subcommittee request to provide access to enforcement files on three 
waste sites. 27 As a result, the House Committee on Public W orlcs and 
Transportation issued a subpoena to EPA Administrator Anne M. Gor­
such. The subpoena called for her to appear before the Subcommittee 

committee met a.gwi to quesuon the same officials funher about the landfills. Their testimony 
conflicted with the earlier testimony. creating suspicion u to whether there bad been any need U> 

suspend the ban. Sn id at 8. 
24. Id at 9. As a result oft.his U$CS$ment. the subcommittee conducted addition.al bearings. 

Its inquiry. with respect to the Superfu.n.d statute. focused heavily on: , 

Id 

Whether there are statutory requirements and/or admi.mstrative policies. practices. 
and proce<iures thaullfect the government's (EPA's) ability to fu.n.ction effecuvely and 
acll.ieve the objectives of the law. or whether amendments to I.he statute are needed; 

Whether I.he Superfu.n.d law's enforcement prov1S1ons a.re bemg fully and effectively 
ca.med O\lt; , 

\Vbel.her adequate efforts have been. or are being made to obtain and/or recover the 
full costs of cleaning up hazardous waste sites from responsible parties; 

Whether the Fu.n.d. a.nd I.he ex.isung sources and amounts of revenue for it. particu­
larly the tax on oil and chemicals. i.s adequate to address both known. and potenua.l 
b.az.a.rdous waste sites and chemica.l spills; and 

What information 1s being considered. or not being considered by the EPA. in its 
admu:ustration and management of the Fu,nd.. and its execuuon of responsibilities under 
the Superfu.n.d law. · 

ZS. The EPA was less than cooperative with the subcommittee. On September 14, !982. the 
subcom.m.mee statf was told that it would have access to the Agency's Region lI Superfund en­
forcement files ui New York City. On. September 15. I.he subcommmee si.aff travelled to New 
YorL but an EPA official there told them that "any of the engmeering and technical studies that 
were being prepared by the several EPA Region II Superfu.n.d prionty sites could be ma.de avail­
able. but that the Subcommittee could not have a.cca.s to the enforcement files." Id. at l L On. 
September 16. the subcommittee submitted a written req·uest for the documents m dispute to the 
EPA Admi.mstrator and to others in the Agency. in conformance with secuon 9604<e)(2)(0) of the 
Superfund law, wbicb requires that "all information reported to or otherwise obwned by the 
Pn:sidait '°'r aay representative of the President) u.n.der this chapter shall be made available. upon 
written request of any duly authorized committee of the Congreu. tO such con:tm.1nee." 42 U.S.C. 
§ ~eX2)(D) (Supp. V 1981). Department of Justice official Stephen Ramsey indicated his be­
lief that th.is section did not give the subcommittee the authority to request the lti.nd of information 
that they were seelti.ng. H.R. R.Er. No. 968, 97th Cong.. 2d Sess. 13 ( 1982). 

·26. H.R. R.Er. No. 968, 97th Cong .• 2d Sess. 13 ( 1982). 
27. Sn id at 14. 
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on Investigations and Oversight on December 2, 1982 and to produce 
all boob, records, ·correspondence, memoranda, papers. notes. and . 
documctius·drawn or received by the Administrator or other EPA offi­
cials ~'!I= December l l, 1980.28 In shon;the subpoena covered all the 
pertinent enforcement-related documents concerning the 160 desig­
nated Superfund cleanup sites.29 

Prior to her appearance,· Ms. Gorsuch received. a memorandum 
from President Reagan instructing her not to make sensitive documents 
found in active law enforcement files available to Congress or the pub­
lic except in extraordinary circumstances. 30 She quoted these instruc­
tions in her testimony to the subcommittee and informed it that she 
would not make certain requested documents available .. 31 Following 
her testimony, the subcommittee approved a resolution holding Ms. 
Gorsuch in contempt.32 On December 16, 1982, the full House of Rep­
resentatives, noting the Administrator's "contumacious conduct." 
passed a resolution citing Ms. Gorsuch for contempt of Congress.33 

Although the House action created what some have termed an 
"unprecedented constitutional impasse" between the legislative and ex­
ecutive branches of the govemment,34 the parties arrived at a compro­
mise two months later. On February 18, 1983, subcOmmittee chairman 
Levitas and President Reagan agreed to procedures under which sub­
committee members would be allowed to examine the subpoenaed 

28. Id at 33. 

29. Stt id. at 50-53. 

30. The memorandum stated th&t "[b}ec:ause dissemination of such docw:nents outside the 
Executive Branch would impa.t.r my solemn responsibility to enforce the law, l instrua you aad 
your agency not to funush copies of this category of documents to the subcommittee in respome lO 

their subpoenas." Memorandum for the Ad.m.ini.strator. Environmental Protection Agency (Nov. 
30. 1982). reprilfled iJr H.R. R£P. No. 968, 97th Cong.. 2d Sess. 42-43 (1982). 

31. H.R. R£P. No. 968. 97th Cong .. 2d Sess. 16 (1982). Adm.i.nistrator Gonuch explained. 
however. th&t more than 750.000 page$ or documents would be made available to the subcommit­
tee. The tint five file boxes of such documents were tendered to the subcommittee. but it declined 
to accept those documents. Stt htiliQntrr's Britf. J'Jlf'ra note 6. at 14. Ms. Gorsuch also advised 
the subcommittee th&t the subpoena as drawn was defecuve. Stt H.R. REP. No. 968, 97th Cong... 
2d Sess. 17 (1982). 

32. The Resolution. approved by a nine to two vote. states: 

Be ir rno/ved, Th.at the Subcommittee finds Anne M. Gorsuch. Administrator. U.S. 
Environment.al Protection Agency, in contempt for failure to comply with the subpoena 
ordered by this Subcommittee a.nd dated November 16, 1982. and the facu ofth.is failure 
be reponed by the Chairman of the Subcommittee on Investigations and Oversight to 
the Committee on Public Works and Tra.nsponanon for such action as that Committee 
deems appropriate. 

H.R. ~ 968. SMpra note 19. at 20. 
33. H.R. Res. 632. 97th Cong.. 2d Sea., 149 CONG. REc. HI0.040 (daily ed. Dec. 16, 1982). 

House Resolution 632 was approved 259-105 with 69 members abstaining. Id. at HI0,061. 

34. P1tiliDMl''J Brief • .NprtJ note 6, at 1. 
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EPA documents. 3' The subcommittee was to receive edited versions of 
the requ~te.d documents r40.d EPA officials would brief the subcommit­
tee on th~it contents. 36 After this initial screening, subcommittee mem­
bers ~wolltd be permitted to review the unedited versions of the 
documents in closed session.37 President Reagan hailed the compro­
mise as "consistent with the doctrine of executive privilege while it also 
assures that necessary .information is made available to the 
Congress. "38 

II. THE TENSION BETWEEN CONGRESSIONAL OVERSIGHT AND 

ExECUTIVE PRIVILEGE 

The fact that Congress and the EPA reached a compromise does 
·not diminish the significance of the contempt citation. Congress had 
never before taken such severe action in order to obtain information 
from the executive branch. Yet, although Congress's use of the con­
tempt power was unprecedented. the doctrines that had led to its use 
were not. The subcommittee and the EPA were properly relying upon 
the conflicting but well-established rights of oversight and executive 
privilege. 

A. Congress's Claim ro the Documents. 

The House subcommittee believed that it had an absolute right to 
the requested documents. 39 The House of Representatives demon­
strated its agreement with the subcommittee's position by issuing the 
contempt citation. Both the subcommittee and the full House recog­
nized that the President was to "take care that the laws be faithfully 
executcd";40 they claimed, however. that this constitutional mandate 

35. Final dew.ls of the oompromise were worked out by LevitaS. White House Counsel Fred 
Fielding. and Deputy Attorney Genera:! Edwa.rd Schmults. Wash.. Pos.t. Feb. 19. 1983. at Al. col ., 
'· 

36. Wash. Post. Feb. 20, 1983. at Al. col. 2. 
37. Id. Represent.Alive James H. Scheuer. chairman of an Energy and Commerce subc:om· 

mittee that wa.s also invesugating the EPA. explained the need for this rucuitous melhod of disclo­
sure: ''Tb.is charade wa.s designed as a face saver for the president to get tum off the sticky wicket 
of insisung on executive pnvilege. We nave w go through this little dog-and-pony show tO get to 
the unexpurgated. unedited documents .... Id. 

38. Id. at Al2. c:oL 2 . 
. 39. The subc:omm..ittec: ac:tU&!ly relied on two positions. First it cla.imc:d that the CERCLA 

itself c:mpowetcd Congress to request this information. Stt .supra note 25. A member of the 
subc:om:tni:l:J;ee's staff also advised the EPA that .. the Subcommittee's inquiry was betng pursued 
under the general authority of the Congress to conduct oversight and investigations. and the rules · 
of theJfouse granting jurisdiction to the Com.miucc and not simply under the authority granted 
by Section 104(e)(2)(0) of the Superfu.nd law." H.R. REP. No. 968. 97th Cong_ 2d Ses.s 13 (1982). 
(fOOUlOtc omitted). 

40. U.S. CONST. &rt. IL § 3. 
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empowered the President and his aides only to carry out the laws en­
acted by Congress and did not authorize those executive o.fficials to 
withhold documents necessary for Congress to oversee the operation of 
the laws."1 - _-_ _ · 

---
1. The History of Congressional Oversight. The subcommittee 

was relying upon its oversight auth.ority when it subpoe~aed the EPA 
documents. Congress•s right to inquire is essentially the right to con­
duct investigations relevant to its legislative functions."2 Congress may 
conduct investigations into departments of the federal government as 
well as, in some instances, the affairs of private citizens.4 3 It may also 
request information pursuant to these investigations. 44 

Several theories underlie the notion of congressional oversight. 
The first is that the public is entitled to be informed of the workings of 
itS ·government. 45 Congress must therefore be able to determine how 
federal laws are operating in order to be able to report to its constitu­
ents.46 Second. Congress must be able to investigate in order to deter­
mine whether remedial legislation is needed."7 Third, Congress's 
exercise of oversight proteets the liberties of the American people by 
serving as a check on unbridled executive power. Congress, by .. ac­
quainting itself with the aets and dispositions of the administrative 
agents of the Government,""8 will be able to uncover corruption, waste, 
inefficiency, and rigidity49 and to ensure that the President is enforcing 
the laws as enacted by Congress. 

Id. 

41. Stt H.R. Ru. No. 968. 97th Cong .• 2d Sess. 10-11 (1982). 
42. Stt Wal.kills v. United States.. 354 U.S. 178, 187 (1957). 
The power of Congress to conduct investigations is inherent in the legislative process. 
That power IS broad. It encompasses inquiries concerning the administration of existing 
l.aws a.swell a.s proposed or possibly needed statutes. It includes surveys of dcfeas in our 
social. economJc or political system for the purpose of enabling the Congress to remedy 
them. It comprehends probes into depa.nments of the Federal Government to expose 
cotTUpuon.. inefficiency or waste. · 

43. ..There is no general authority to expose the private afi'a.irs of individuals wil:i'lour jwt!fial· 
tJofl in terms of the function of the Congrcss." Id at 187 (emphasis added). 

44. See McGralII v. Daugherty. 273 U.S. 135. 174 (1927). "Article I's grant of power to 
legislate IS therefore held to carry implied authority to summon witnesses .and to compel the pro­
duction of evidence." Cox.. ExecuriYe .PriJ1Uqe, 122 U. PA. L. R.Ev. 1383. 1385 (1974). 

45. ·Wal.kills v. United St.ates.. 354 U.S. 178, 200 (1957). 
46. President Wilson considered this function to be extremely imporwu: ''Tbc informing 

funcuon of Congress should be preferred even to its legislative function." W. WILSON. CosoRES­
SION A.L GovUNMENT 297, 303 (1913), tp«>IN ill Watkills·v. United States.. 354 U.S. 178. 200 n.33 
(1957}. 

47. Wa~United States.. 354 U.S. 178. 187 (1957). 
48. Berger. The /flcanuuion of Execuri"e .Prilfilqe. 22 UCLA L. R.Ev. 4. IO (l974)(quoting W. 

WtL.SON, CoNGRESSIONAL GOVUNMENT 297, 303 (1913)). 
49. Stt infra note 148 and acccmpanying text. 
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The Supreme Court has described Congress's oversight authority 
as "an essent_!al and appropriate auxiliary to the legislative function."'° 
The Courf ~ however, placed some J.in\itations upon this power.'• 
First, puriuant to the separation of powers doctrine, Congress may not 
reach into the .. exclusive province .. of the executive branch.s2 Second,. 
exercise of the investigative power must be related to a legitimate legis­
lative task of Congress:53 there is no congressional power to expose 
merely for the sake of exposure. 54 These limitations. however, arc not 
unduly restrictive and leave Congress a great deal of freedom to deter­
mine whether the executive branch is properly enforcing the laws.ss 

2. The Subcommittee's Claims for rite EPA Documents. The 
. subcommittee believed that it was properly invoking its oversight au­
thority in the Gorsuch dispute. Ir maintained that it had undertaken its 

SO. McGrain v. Daugheny. 273 U.S. 135. li4 (1927). Herc. the Coun was reviewing the 
propriety of a Senate committee investigauon into charges that the Depuune1u of Justi.:e bad 
failed to prosecute public corruption. antitrUSt violations. and other matters relating to the han­
dling of several oil leases. The Coun upheld the inquuy as a proper exercise of the legislative 
function. Id at 180. 

5 I. Some commentators have argued that Congress's oversight authority is. m fact. absolute. 
Stt. e.g .• R. Bu.GER. EXECUTTVE PR.!vtLEGE: A CONSTtTt.mONAL MYTH (1974). Mr. Berger 
looked "to the Constitution and its history" rather than to recent practice to determine the SC'.Ope 
of congressional control over information. 1tl. at 10. and found that the power to u:iqwre is abso­
lute. Id at 36-37. 

52. Ba.renblatt v. United Stale$. 360 U.S. 109. 111·12 (1959). The separation of powers doc­
trine imposes this limitation on the oversight power. This doctrine was created by the framers of 
the Con.sutution. who con.sidered the COIXlbi.nauon of powers of government to be "the very demu­
tion of tyranny." THE FEDEllAL!ST No. 47, at 336 (J. Madison)(Wright ed. 196 l ). James MadUon 
expressed !us fear that the "legislative depa.ru:nent is everywhere extending the sphere of its ac:Uv­
ity. and draWlllg all power into its impetuous vortex." THE FEDERALIST No. 48. at 333 (1. 
Madison )(1. Cooke ed. l % 1). The scparauon of powers doctrine suggests that wb.cn the congres­
sional power of inqwry is d.irectcd at the execuuve branch. it cannot interfere witb the execuuve 
duues. · 

53. Walki.lu v. United Stale$. 354 u:s. 178. 187, 197 (1957). War/cw specifically mentions tile 
restraints of the Bill of Rights upon congressionlll invesugauons. Id at 198. 

The Supreme Coun used this restriction to invalidate a House investigation into a privau: 
real estate pool that was part of the financial strUcture of J. Cook & Co. The United States ti.ad 
deposited funds with the colllp&ny. which went bankrupt. Congress believed that the pool was 
coc.nccu4 Wlth the bankruptcy. The Coun found the inquiry to be Judicial in nature because the 
invc$ugation "could result in no valid legislation on the subject to which the inquiry rcf=d.M 
Kilbourn v. Thomj)IOn. 103 U.S. 168. 192-97 (1881). The Court therefore held the mqwry tO be in 
excess of the investigative power conferred on the House by the Constituuon. Id. at 192. 

54. Wa.tkins v.,Un.iied Sates. 354 U.S. 178. 200 (1957). 
SS. Needless to say. congressional oversight produces bcncticial results when used properly. 

Ln 1927. a Si'nate committee investigation led to the discovery of the Teapot Dome sc:mdal. S­
Berger. £.rltC'lllt~' Prl~il'C' ~. Conp-usk>MI 11ll{Ulry (Part f/, 12 UCLA L. REV. 1044. 1049 (1965); 
149 Co~o. R.Ec. Hl0,052 (daily ed. Dec. 16, 1982)(rcllW'k.s of Rep. Dingell); sn also McOram v. 
Daugheny. 273 U.S. 135, 177-78 (1927)(Coun permitted congressional investigation into enforce-

• ~cnt decisions of the Department of Justice). 
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investigation in order to determine whether ~ EPA was properly ad­
ministering the hazardous waste laws.s6 Many members of Congress 
and the public believed that the Reagan Administration and the EPA 
were not carrying out Congress's mandate to aggressively decontami­
nate the nation's hazardous waste sites.57 • Congress was concern~ 
therefore.:_!!af the Reagan Administration was subverting the intent of 
the Superfund laws by enforcing them half-heanedly. 

In addition to repons of 10'!7' morale at the EPA, Congress had 
received specific charges of impropriety. EPA officials alleged that the 
Administrator had allowed political considerations to enter into her en­
forcement decisions. 58 The subcommittee also suspected the EPA of 
giving hazardous waste polluters lenient settlement terms.59 

The subcommittee believed that the requested documents would 

56. The subcom.tlllttee also argued that the documents ·were nec.essary if Congress was to 
make an ID.formed decision whether to alter or repe&l the CERCI..A when it expil'es iii. 1985. l49 
CONG. REC. HI0.033 (daily ed. Dec. 16. 1982). 

57. As the New York Times expla.i.ned the contempt citation against Adm.inistrator Gorsuch. 
the "immediate c:&U$C was her refusal to land over documents about EPA's clean-up enforcement 
etrons. The underlyUi.g reason for the HoU$C'S unprecedented action is its belief that ber agency is 
simply uninterested in doing anything about the country's myriad Love Canals, exccpl to l:laim 
success a.nd let them fesier.tt N.Y. Times. Dec. 28, !982. at A22. col. 2. 

The. New York Times also stated that .. the Reagan Admirustration. in its eagerness to ease 
the burden of government regulation impo5ed on indll5try. had embarked on a systematic reversal 
of decades of progress in the national etron to protect human health and n.atur&! resources from 
envl.fonmental degradation." Shabecotr. Forecast for £P.A. Wa.s StOf'1'1f)' Fn;m IM Start, N.Y. 
Times. Feb. 20. 1983. § 4 (The Week in Review), at 2. cols. 4-S. 

58. Three EPA offici&!s charged that clea:i·up of the Stringfellow site in Califomi& was held 
up until after the November. 1982 Ca.lifornia senatorial eleetion for fear that then-Governor Ed­
mund G. Brown. Jr. might ta.kc credit for obtaining the federal funding and thereby ~elit l:us: 
campaig:n for the Senate. Russa.kotr. White House Acts in EPA Con.rrovn-sy. Wash. Post. Feb. lm, 
1983. at A6. cot 6. Sating that "'{p)olitic:al considerations have not driven any deasions" in tbe 
b.azardow waste program. Ms. Gorsuch expla.i.ned that it took time for the EPA to c:a.lculate C&!i· 
forn.ia's contribution to the clea:iup. and to decide whether the agency should ('.Ommence conmb­
uting to the clea:iup. or bnng suit against the polluters first. SH id A Justice Dcpartm=it 
invesugauon into the charges found a lack of evidenc;e to implicate Ms. Gorsuch. Sa S&.n Fran­
cisco E.xa.mmer. Aug. 11, 1983. at A6, coL' 1. 

59. The subcom.mit\Ce believed lb.it two ~sweetheart deals" m.ay have been arranged be­
tween the EPA and busmesses in violation of the CERCLA. 

(I) in the fall of ! 982. the EPA agreed to a private settlement for the cleanup of a facility of 
the Seymour Recycling Corporation near Seymour. indiana. The settlement. wtuch was c:om­
cluded over the strong objections of EPA General Counsel Roben M. Perry, may enable 24 m&Jor 
compa.n.ies to avoid millions of dollars of liability. SH Wash. Post. Feb. 10, 1983. at Al. cot 2. 

(2) In August. 1982. the EPA umounoed a settlement agreement mvolvmg the Chem-Dyoe 
Corporauon dumpsite in Hamilton. Ohio; I 12 companies agreed to rontribute a tot.al of Sll.3 
million for surface: cleaniip. The EPA filed a lawsuit against 16 other firms that refl.ISCd the settle­
ment terms. Cntics noted that "the clean-up covered surface contamination only. and that the I 12 
compani~ settled for an average of just over $20.000 each. will face no further liability if 
cont.l.IIWlltiea later is found in groundwater or sub-surface: soil." Wash. Post. Feb. 8. -1983. at A4, 
col. 3. 
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help it determine whether the EPA was properly enforcing the law.60 
These dQcuments would reveal what factors the EPA was and. perhaps 
more ~portantly, was not considering ·in ·making enforcement deci­
sion.S.0r--This information would clarify the EPA's Superfund enforce­
ment strategy; a significant indicator of how closely the agency had 
followed its congressional mandate. Furthermore. the subcommittee 
believed that the documents.. would reveal whether any of the specific 
charges of impropriety were true. Thus, Congress argued that the in­
vestigation was related to a legitimate legislative concem02 and was a 
proper exercise of its oversight authority.63 If so. it follows that the 
subcommittee had the power to compel disclosure of the requested doc­
uments, unless the exercise of that power was constrained by some 

. other legal doctrine. 

B. The EPA 's Position. 

Balanced against the subcommittee's exercise of the congressional 
oversight power was the President's claim that Congress was interfering 
with the executive responsibility to "take care that the laws be faith­
fully executed. "64 Congress contended that this responsibility could 
not protect an administrative agency against compelled disclosure.6 s 
The EPA, however, contended that it was entitled. under the doctrine 
of executive privilege, to withhold information if disclosure would in­
terfere with the executive's constitutional duties with regard to enforce­
ment of the laws. 66 

1. The History of Executive Privilege. The EPA's claim of exec­
utive privilege was neither novel nor surprising. Congress~ in pursuing 
its oversight duties. seeks much of its evidence from the executive 
branch. Courts have interpreted Congress's power of inquiry to require . . 

60. H.R. REP. No. 968. 97th Cong.. 2d Sess. 45 (1982). 
6l. Id. at 20. As the suba>mm.ittee ¢Xplained: "[We) must be able to e:u.mme bow and wby 

the agency is making it.s decision to enforce. or not to enforce. to litigate or not to litigate. to settle 
or not settle with some. or all of the parties that may be involved in the vanous Superfund cascs.­
/d. 

The General Counsel to the Clerk of the House analogized to the congrcssronal right upheld 
by the Supreme Court in McGrain v. Daut/Uerry. 273 U.S. 135. 174 (1927). st-ec Jl:IPra note 50. He 
maint.IJJled that the right to eu.mine and inquire into specific enforcement deas1ons within the 
Depa.nmcnt of Justice "applies with equal. If not greater. force to the Envtroi:miental Protecuon 
Agency." H.R. Ru. No. 968. 97th Cong .• 2d Sess. 59 ( 1982). 

62. Sn SllfH"t:I note S 3 and accompanying text. 
63. Stt 149 CoNG. he. HI0,052 (da.ily ed. Dec:. 16, 1982) {statement of Rep. Dingell). 
64.. U.S. CONST. art. IL§ 3. 
6S. SH Siii'"" text acxompanying note 41. 
66. SH 149 CONG. he. HIO,OSS (d.aily ed. Dec;. 16, 1982)(statement of Rep. Danaemeyer); 

. Pttiriour's Brief. ntpf'll note 6, at SS. 
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disclosure of executive documents. 67 'Nevertheless, cabinet officials 
have invoked the doctrine of executive privilege to withstand both leg:­
islative and judicill,probmg.68 The rationale behind the doctrine is 
that i!l "rtain instances disclosure would either significantly impair the 
e_crformance of the constitutional re.sponsibilities69 of the executive 
branClr or interfere with its functioning as an independent branch of 
the govemment.70 When disclosure would cause such harm. the exec­
utive branch and its officials must be exempt from the disclosure 
requirements. 

Although a claim of executive privilege was raised as early as 
1796,71 the Supreme Coun did not recognize a constitutional founda­
tion for the privilege until 1974. In United States v. Nixon,12 the Coun 
stated that .. to the extent this interest [President Nixon's interest in 
withholding incriminating tapes] relates to the effective discharge of the 
President's powers, it is constitutionally based.n73 The Nixon Coun 
recognized that executive privilege was a byproduct of the separation 

67. Cox. supra note 44. at 1385·86. 
68. For a general discussion of the scope of executive privilege, see J. NOWAK. R. ROTtJNt>A 

& J.N. YoUNo, CossTITUTIONA.L LAW 224-30 (2d ed. 1983). 
69. Underlying this consideration is a concern that without the privilege. offici&h would be 

unwilling to engage in frank. open di.5clmion for fur of Later reprisals. As the Uniwd SI.ates 
District Coun for the District of Columbia noted, "the privilege subserves a preponderating policy 
of frank expression and disc:ussion among those upon whom rests the responsibility for making 
the detenmnauon that enables government to operate." Carl v. Zeiss SW\w:i.g v. V.£.B. Carl 
Zeiss. Jena.. 40 F.R.D. 318. 3Z4 (D.D.C. l966)(footnoteS omitted). 

70. The Supreme Coun recognu:ed this argument » suppon for the privilege. Stt infra note 
74 and accompanying text. President Washington voiced this argument in his Farewell Address: 

It i.s important. likewise. that the habits of thin.king in a frtt country should inspire 
caution in those entrUSted with its admi.n.Utration to confine them.selves within their re­
spective constitutional sphere$, avoiding in the exercise of the powers of one depan:mewt 
to encroach upon another. The spirit of encroachment tends to consolidate the powers ml" 
all the deputments i.n one, and thus to create, wb.Atever the form of government. a real 
despotism. 

Speech of President George Washington. Sept. 17, l 796. quoted ilf Younger. ConpessioNZI lw~.rri· 
gamms affll E:ucume Secrecy: A Slllliy ur IM .Separation of Po~. 22 U. Pin. L. R.Ev. 755. 758 
t!959). 

71. President Washington bad invoked this doctrine just five months prior lO bis farewell 
speech when be refused to tura over papers requested by a Hou.sc commmee formed to cit.amine 
the failure of a military campaign aga.i.n.st the Indians. He mainwned that the House had no right 
to those documents, as they rel.atcd to matters exclu.s1vely Within the executive's domain. 
Younger. swpra note 70. at 758. 

72. 418 U.S. 683 (1974). The case arose out of the now infamous Watergate investigation. 
The Special Prosecutor had issued a subpoena directmg the President to produce tape recordings 
and documents ~Lating to his conversations W1tli aides and advuors. The documents were re­
quested following .the indictment of a number of Wbite House staff members and supponers for 
violAuons of federal statulC$. President Nixon claimed executive privilege and filed a motion to 
quash.the subpoena. Although the Supreme Coun denied the motion. it rccogmud an executive 
pnvtlege. The Coim held. however; that the privilege was not ab$olute. Id at 706. 

73. /ti. ll 71 l. 



1344 DUKE LAW JOURNAL (Vot 1983:l333 

of powers doctrine;7
" if Congress were allowed to inquire into every 

area ofihe-executive's province it could exen improper influence upon 
the President's power. The Coun ·~ suggested that the privilege 
co_uld: be readily inferred from article IL ts the constitutional provision 
that oUilines the executive's duties. Confidentiality is necessary for the -
President to properly carry out his responsibilities. because it fosters the 
free flow of information and candor necessary for effective 
decisionmak.ing. 76 

The Nixon opinion recognized that the privilege was not absolute. 
The Coun held that "[t]he generalized assenion of privilege must yield 
to the demonstrated. specific need for evidence in a pending criminal 
trial. "77 The opinion was, however, somewhat vague as to when execu­
tive privilege would give way to legislative probing. The highest defer­
ence is to be given to claims of executive privilege for military and 
diplomatic secrets. The Coun stated that 

Absent a claim of need to protect military, diplomatic. or sensitive 
national security secretS, we find it difficult to accept the argument 
that even the very important interest in confidentiality of Presidential 
communications is significantly diminished by production of such 
material for in camera inspection with all the protection that a dis­
trict coun will be obliged to provide.78 

The Nixon Court did not state that executive privilege was never appli­
cable to protect information other than that which implicates national 
security. Presidential communications are "presumptively privi­
leged";79 there is. however. no high degree of deference due a presiden­
tial assertion of privilege when there is only a generalized executive 
interest in confidentiality.so Instead the Coun seemed to imply that the 
President. in order to prevail on his privilege claim. had to demonstrate 
convincingly that confidentiality would be compromised.81 

74. ld at 706. 
75. Su id. at 707. 
76. Id 708. 
77. Id. at 713. 
78. Id. at 706: see Henkin. £.:ucwive l'nvilege: Mr .. Vixon Losa But The .Presiden~}' ~{Y 

Prevails. 22 UCLA L. REV. 40. 44 ( 1974). 
79. Nixon, 418 U.S. at 708. 
·so. Id at 711. 
81. Su 1d. The /tli.xon Court's opinion bas been critici:ted. in part. for its failure to establish 

clear guidelines for futun disputes. Su Mish.k..ul. Grear Cases and Soft Law: A Commem 011t. 

United St.ates v. Nixoo... 22 UCLA L. REV. 76, 91 (1974). 
Two Watergate era cases decided by the United States Court of Appeals for the District of 

Cohm:mireim.11t be!p to illuminate the factors considered by courts LD executive privilege ~­
ln Nixon v. Sirica.. 487 F.2d 700 (D.C. Cir. 1973). the court determmed th.at the presumpuon of 
pririlege premised on the public interest in confidentiality failed m the face of a powerful showlllg 
made by the Special Prosecutor of a vital need for the President to produce c:enain tape recordings 
pursuant to a grl.lld jury subpoena duces tecum. The court applied a balaaciag test. staung that 
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The Nixon opinion was concerned with the use of the privilege .. as 
against a subpoena essential to enforcement of criminal statutes, ••12 and­
the way the privilege interfered with the judiciary's ability to .. do jus­
tice in criminal prosccutions."83 The Coun explicitly rejected the no­
tion that Jt was addressing the balance; between the President's 
generalii.C interest in confidentiality and congressional demands for 
information.84 "The opinion nonetheless lends so~e suppon to the 

the "appl.Jcauon of E.xecuuve pnvilege depends on a weiglung of the public interest proleaed by 
the privilege agunst the public interest that would be served by disclosure in a particular case." 
Iii. at i 16: see also Nixon v. Administrator of Gen. Servs .. 433 U.S. 425. 443 (197i)(m determmmg 
whether the proper bal&nce between the coordinate branches has been upset. the proper inquiry 
focuses on the extent to whieb the exeeutive braneb is prevented from accomplishing its constitu­
tionally assigned funetions): Associa.tion for Women in Science v. Califano. 566 F.!d 339. l46 
(0.C. Cir. l9i7)(executive privilege upheld as the government requirement of secrecy was '"the 
more compelling need"). The Nixon •. Sirico court emphasized that the grand jury 

is not engaged in a general fishing expedition. nor does it seek in any way to investigate 
the wisdom of tbe President's disch.&rge of ll.is discretion&ry duues. On tbe contrary. the 
grand 1ury seeks evidence that may well be conclusive to its decisions in on-gomg mvesti­
gattons tbat are entirely witbul tbe proper scope of its authority. 

487 F.2d at 717. 
Although a grand )Ury proceeding assures tbe confidentiality of executive officials• testimony 

and of agency documenu. closed congress1ona.l committee meetings. ca.n probably approximate tbe 
secrecy of the gr&nd JU?)'. The second Watergate era ease. Senate Select Comm. v. Nixon. 49& 
F.2d 725 (0.C. Cir. 1974), dealt with an executive refusal to hand over documents subpoenaed by 
a congressional committee. The court detern:u.ned tbat tbe need demonstrated by the Senate Se­
lect Commmee on Presidential Campaign Acuvities for some of President Nixon's tapes was "'loo 
attenuated and to0 tangential to its funcuons to permit a judicial judgment tbat tbe President is 
requrred to comply with the Commmee's subpoena." Id. at 733. The eoun noted t.ha1 the com­
mmee could pomt "to no specific legislative decisions tbat cannot responsibly be made without 
access to matenals uniquely contained in the tapes or witbout resolution of tbe ambiguities that 
the transcripts may contain." Id. The subpoenaed matenals were in the possession of the House. 
Judiciary Committee and tbere was no showing that tile Select Com.mmee neeeed aca:s.s of its 
own. Id. The Snra1e Select Comm111ee opimon noted .. tile presumpuon that tbe public interest 
favors eontidcntialtty.'' which .. ca.n be defeated only by a strong sbowmg of need by a.notber 
insutuuon of government- showing that the responsibilities of that institution cannot respoo.­
s1bly be ful.tilled witbout access to records of the President's deliberations ... /ti at 730. 

It bas been suggested that executive branch officials should have to make a stronger showing· 
to mvolc.c cxecuuve pnvilege wben tllcre arc accusauons of executive wrongdomg. Su Ratner~ 
£xe(Ulrve- />rmlege, Se/ffflcnwu!lllt1on-; a;,a 1he Separa11011 of Powers /lbts1ratw1t, 22 UCLA L. 
REY. 92. 104 (1974). 'Nevertheless. the propriety of a congressional demand for material must 
finally turn on the "nature and appropriateness of tile funcuon m performance of which tbe mate­
rial was sought. and tbe degree to wtueb the matenal was necessary to iu. fulfillment." Smmtr 
Select Comm .. 498 F.2d at i3 I. CertJllll.!y the inquiry into possible executive wrongdoing is an 
appropnatc funcuon of Congress.. and tbe execuuve branch will lose its claim of pnvilege if a 
House committee ca.n show that "subpoenaed evidence is demonstrably cntical to the responsible 
fulfillment of tbe Com.mmee's funcuons." Id. The ~un suggests that 11 will be more difficult for 
a congressional committee to demonstrate tile requ1Site need to overcome exec:uuve privilege tban 
it would be for·a grandjury to do so. Id. at 732. 

82. 418 U.S. at 707. 
83. I'd 
84. The Ni:.cOl'I Court stated: 
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proposition that.the President may, in ecru.in circumstances, withhold 
information-from the Congress."85 · 

Professortiurence Tribe has classified pr~idential refusals to fur­
nish inform~ as three distinct executive privileges. derived from 
three distinct considerations.86 First. presidents have invoked executive 
privilege in order to protect military. or diplomatic secrets. 87 Second. 
the law of evidence includes an ·informer's privilege-"the Govern­
ment's privilege to withhold from disclosure the identity of persons 
who furnish information of violations of law to officers charged with 
enforcement of that law."88 Third, courts recognize a privilege ex­
tending to "intra-govern.mental documents reflecting advisory opin­
ions, recommendations and deliberations comprising pan of a process 
by w_hich govern.mental decisions an~ policies are formulated:~s9 

· In the Gorsuch dispute the latter two types of executive privilege 
were at issue. The EPA documents concerned law enforcement files 
that might contain information of EP A's secret informants. The files 
also contained intra-agency memos and recommendations that EPA 
personnel compiled for use in ma.Icing Superfund enforcement policy 
and decisions. 

In the Gorsuch dispute, an agency director invoked the privilege, 
but she did so at the express request of the chief executive. Executive 
privilege extends to agency officials, but it may not apply with force 
equal to that afforded the President's personal assenion of the privi­
lege. In United States v. Reynolds ,90 the Coun stated that the privilege 
belongs to the government, and must be assened in a formal claim 

We are not here concerned with the balance between the President's generalized interest 
Lil contidentiality and the need for relevant evidence in civil litigation. nor with that 
between the coa.tidenuality interest and congressional demands for l!lformauon. nor with 
the President's l!lterest Ul pres.erving sate secrets. We address only the conftia between 
the President's assertion of a generalized pl'.lv1lege of contidenuality and the const11u­
uonal need for relevant evidence in cnmUl.ai trials. 

Id. at 71 l n.19. 
85. L. TR.lBE. AMERICAN CoNST!TtmON.U. LAW§ 4-15 n.I (1978): set also Henlwl. supra 

note 78. at 43. 
86. L TIUJE. s-upra note 85. § 4-14. 
87. Stt, e.g .• New York. Times Co. v. United Saw. 403 U.S. 713, i28·30 (l97l)(Stewa.n. J. 

concurring)(Pent.agon P1.pen Cue). 
88. Stt. e.g .. Rovario v. United States. 353 U.S. 53, 59 (1957). 

89. Stt. t.g., Carl Zeiss Stiftung v. V.E.B. Carl Zeiss. Jena. 40 F.R.D. 318. 324 (0.D.C. 
J966)(vanou.s application.s-of executive privilege listed by the court. 40 F.R.O. at 324 n.15). 

The Supreme Cmin in NLRB v. Sears Roebuck .t Co .. 421 U.S. 149 (1975). noted that the 
ultinate purpose of this long-recognized privilege is to prevent injury to the quality of agency 
decisions. The quality of a particular agency decision will clearly be atfec:ted by the communica­
tions received by the decision-maker on the subject of the decision between ptedec:isional commu­
nications. which are pnvileged, and communications designed to explaln a decision already ma.de. 
wblch·ate not. Id at ISL 
. • 90. 345 U.S. I (1953). 
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lodged by the head of the department that has control over the matter9' 
.. after personal consideration by that offi.cer.''91 

T!io recent cases interpreting the extent of executive immunity 
from civil liability may oJf er some insight into whether executive privi­
lege ~mes less compelling when ~rted by a cabinet member in­
stead..Qf the President. In Nixon v. Fiizgerald.93 the Supreme Coun 
held-that .. a former President of the United States is entitled to absolute 
immunity from damages liability predicated on his official acts. We 
consider this immunity a functionally mandated incident of the Presi­
dent's unique office, rooted in the constitutional tradition of the separa­
tion of powers and supported by our history.''94 This absolute 
immunity exists at least where Congress has not expressly subjected the 
President to civil liability for his official actS.95 Yet. in the companion 
case, Harlow v. Fitzgerald,96 the Court found only a qualified immunity 
for senior presidential aides and advisers. When these officials claim 
absolute immunity they .. first must show that the responsibilities of 
{their} office embraced a function so sensitive as to require a total shield 
from liability .''97 The strength of a derivative claim to presidential im­
munity thus depends upon the executive function invoked; the claim 
would be strongest when made by presidential .. alter egosn working in 

91. Id. at 7-&. 
92. The R',>'f'Okb court explained that the: ··essential m.tter is that the decision to object 

should be taken by the mmister who is the political head of the department. a.ad that he should 
have seen a.nd considered the contents of the documents and l:W:mel.f have formed the view that on 
groUllds of public interest they ought not to be produced." id. at 8 n.20 (citing Dunc&.ll v. Ca.m­
mell Laird&. Co .• 1942 A.C. 624, 638 (H.L.)). 

93. 457 U.S. 731 (1982). 
94. /ti. at 749. 
95. The Court noted that grmtin.g the President absolute immunity did not remove all con-

straints upon his power to act: 

There remains the c:on.stitutioll&I remedy of impeachment. In addition. then a.re formal 
and infomal chc:ck.s on Presidential action that do not apply with equal force to other 
executive officW.s. The: President is subjected to constant sc:rutiDy by the press. Vigila.nt 
ovenight by Congress also may serve to deter· Presidential abuses of office. a.s well as to 
ma.kc: credible: the threat of impeachment. Other incentives w avoid misconduct may 
include a desi.rc to ea.m re-election. the need to aw.nLIWl presuge as an element of Presl· 
dential inftuence. a.nd a President's traditional concern for his hlsrorical su.turc. 

The existence of alternative remedies a.nd deterrents esur.blishes Wt absolute immu· 
nity will not p~ the President "above the law." For the President. as for Judges and 
prosecutors. absolute tmmunity merely precludes a particular private remedy for allc:gcd 
!lllSCOnduct in order to advanc:e compelling public ends. 

Id. at 757-58 (footnotes omitted). 
96. 457 U.S. 800 (1982). 
97. Id. at 812·13. The Harlow Court also concluded that "government officials perfor.tning 

di5crc:tion.ary fw:ictiom generally are shielded from liability for civil da.lnqes insofar as their con­
duct does not violate clearly established $U.tutory or constitutional rights of which a reasonable 
..puson.....would have known." Id at 818. Stt also Butz v. Economou. 438 U.S. 478. S<l6 
(1"'f8)( .. fcderal officials who seek absolute exemption from personal liability for unconstitutior.W 
c:onduct mu.st bear the bu.tdc:n of showing that public polic:y requires an c:::xemption of tbat scope'"). 
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such exclusively executive domains as foreign polic:y and national sc­
curity.~1-The EPA cleanup function does not qualify as such a scnsi­
tiYe,_ :.!_"xClusively executive responsibility. Thus, although 
Administrator Gorsuch had a claim of executive privilege available to 
her, the privilege did not provide an absolute shield. 

2. Tlte Executive /!ranch's Arguments Against Disclosing The Doc­
uments. The EPA contended that disclosure of the documents would 
have a deleterious effect on pending investigations" and interfere with 
its ability to administer the Superfund.100 These were, in fact. valid 
concerns. 101 Many of the documents concerned cases in the early 
stages of investigation, where disclosure could be particularly harmful. 
Revealing the information 102 could forewarn depositors of hazardous 
wastes that they were suspected of illegal activity. Disclosure would 
also place the EPA at a disadvantage in settlement negotiations with 
these violators. The requested files included: the EPA's prop0scd set­
tlement strategies, lists of potential witnesses, detailed descriptions of 
available evidence, anticipated defenses, the clements of proof required 
in a given case. the legal issues involved, and the possible precedential 
impact of certain rulings. If this information became public, the targets 
of the investigations would know the EPA's bottom-line settlement po-

98. 4S7 U.S. at 812 n.n.18·19. 
99. As Attorney General Smith expla.i.ned ill a letter to Representative John Dingell. '1t}he 

Executive can.not effectivc.iy investigate if Congress is, ill a sense, a panner in the invesugation_ lf 
a congression.&l committee is fully zppra.ised of all det.a.ih of an investigation as the investigation 
proceeds. there IS a substantial danger that congressional pressures will influence the coune of the 
illvestigation." Letter to Hon. John H. Dingell. Chairman. Subcommittee on Oversight and Inves­
tigations. Committee on Energy and Commerce. House of Representatives. Washingui11. O.C .• 
(Nov. 30. 1982). reprin1ttl in H.R. Ru. No. 968, 97th Cong .• 2d Sess. 37-38 (1982}. 

100. Stt 149 Col'IO. R.Ec. HlO.OS~ (d&ily ed. Dec. 16. 19S2) (swement of Rep. Oa.nncmcyer}~ 
P~titionu's Brief. supra note 6, at SS. 

IOI. The Reagan Admi.nistration's additional fears about the precedentia.l effea of full acqui· 
esccnce to the congresaiona.l subpoen&. on the other lwld. were b.ighly specWa.tive. The Adl:l:l.ims­
tration womed that President Reagan's willingness to accommodate Congress in this i.nsiuu:e 
might ma.ke il harder for future presidents to resist demands for enforcement documents rclatmg 
to areas outside the environmental protection field. Stt 149 Colio. REC- Hl0.0S7-58 (daily ed.. 

·Dec. 16. 1982)(swcment of Rep. ClaU5Cll.). 
I 02. The Reagan Admi.nistration had good reason for concern that information in the with­

held documents might reach WI.int.ended parues. As Joseph Bishop. deputy general counsel of the 
. Army from July. 195lto Qaober, 1953, noted. "there can be no guarantee th&t informauon com­

ing inlO the b.a.nds of Coug:raa or the whole membership of one of its m&Jor committees will long 
mn·in 1ec::r~ ... Even legislators of high respectability have been blown. in the heat of pani­
Wl pa.uion.. tO place the nation.&l interest a very poor !CCOnd tO comideratiom of factioa" Bishop 
wied. as 1.11 example. an incident taking place in 1941 when Senator Bunon K. Wheeler, an isola• 
tionist. had revealed the Navy's occupation of Iceland while the operation was still in progress and 
the ships involved were vulnerable to atw:k.. Bishop. 'TM £x«111t.e's Ri81tt 10 /7ill0&)1.· An Ua­
nso/.,,efi Consti11111"Nzl QuatiDlf, 66 YALE LJ. 477, 487 .t n.41 (1957). 
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sition. its negotiation ~cgy, and the agency's perception of the 
strengths an~ weaknesses' of its casc. 103 This information might enable 
a viola.torte> negotiate a more favorable settlement. Finally, public dis­
closure of th~ documents would make it easier for violators to defend 
themselv~~amst lawsuits. · · 

Thus, both the subcommittee and the EPA .had valid claims to the 
documents. Neither the legislative_ nor the executive branch has guide­
lines for resolving such competing claims. As one Congrcs5man noted 
during the debate preceding the contempt vote, .. the Supreme Coun 
has yet to be called upon to resolve the question of the respective rights 
of the executive and legislative branches in regard to a claim of privi­
lege as a defense to compulsory legislative process for documents resid­
ing within the Executive Branch." 104 Because both parties believed 
that they had an absolute claim to the documents, a settlement was 
slow to emerge. 

III. ANALYSIS FOR FUTURE DISPUTES 

The Gorsuch dispute was by no means sui generis. It is likely that 
this problem will recur. In order to avoid confrontations more severe 
than that involving Ms. Gorsuch, this ·note suggests guidelines for 
weighing the competing claims of the legislative and executive 
branches. 

A. Compromise Between the Branches. 

Despite the political question doctrine, the judiciary is often avail­
able as the final arbiter in interbranch disputes. Judicial solutions 
should, however, be a last resort; 105 parties should be encouraged to 
resolve their differences outside of court, as in the Gorsuch dispute. 

103. P~titiollt!r's Bnef. supra note 6, at 67 .. 
104. 149 CONG. REC. H!0,042 (daily ed. Dec. 16. 1982)(statemeot of Rep. Solomon). 
105. In fact. the United St.ates District Court for the Distnct of Columbia demonstrated this 

restraint in the Gorsuch conuoversy. Tbe Government tut.d asked the court to declare that Ms. 
Gorsuch kut.d acted lawfully in refusing to releue the requested documents. Tbe coun refused. It 
Stated; 

Courts have a duty to avoid UD.Dec:essa.rily deciding c.on..stitutiooal i$sues. . . . When 
constituuonal d.isputeS arue conoernmg the respective powers of the Legislative and: Ex· 
ecuuve Br&.oches. judic:i&l interVention should be delayed until all possibilities for settle· 
ment have been exhausted .... Judicial restraint IS essential to ma.inw.n the delic:a.te 
balanoe of powers a.moiig I.be branches establ.ished by Constitution. . . . Since the coo­
troveny which .tw led to• l/lfiletl S1a1u Y. H<nUt of Rtpruerr1a1ivts clearly raises difficult 
comtituuonal questions i.n the cool.CXt of an intra.governmental dispute, the Coun should 
not admt:ss: ~ wues witil circ:umswioes i.ndic:ate that judic:i&l intervention is neces­
sary. 

United S~teS v. House of Representatives. ~6 F. Supp. 150. 152·53 (D.D.C. 1983)fcitation 
omitted). 



1350 Dl!KE LAW )Ol!R/'IAL . [Vol 1913:1333 

Most disputes are susceptible to compromise, 106 and this is the pre­
f erred method of resolution. 

~ lilfonnal compromise has several advantages relative to judicial 
rese!ution. First, courts are not well equipped to evaluate the conflict­
ing claims of the executive and legislative branches. They have no ex­
pertise in weighing the' Congress's legislative needs against the 
President's political imperatives. 107 A court ruling in a particular dis­
pute might hamstring either the President or Congress during .fiaure 
disputes in perhaps markedly different political environments. For ex­
ample, such a ruling might unduly limit Congress's ability to investi· 
gate. As one scholar has noted: 

The need for access to executive papers and communications arises 
too seldom in traditional forms of civil or criminal proceeding for the 
judicial rulings to have much impact upon the effectiveness of the 
Presidency, but the occasions upon which Congress may demand in­
formation are vinually unlimited. Any binding deti.nition of the 
power of the Senate or House of Representatives to obtain the inter-
nal communications of the Executive Branch and of the President to 
withhold them might greatly affect the relative political power and 
effectiveness of the Executive and Legislatil[e Branches. 1os 

Compromise, as a method of resolution, has worked well in the 
past. The courts have been hesitant to resolve struggles between the 
President and Congress, yet Congress has managed to compel the Pres­
ident to hand over information on many occasions. 109 Congress has 
powerful political weapons capable of compelling disclosure. 110 h con­
trols appropriatibns and l~gislation 111 and, perhaps most significantly, 
commands media attention 112 and with it the ability to mobilize public 
opinion against the executive. Congress may also obtain information 
through the now-established device of a special prosecutor. and 

106. Cf Exxon Corp. v. FTC. 589 F.2d 582. 589 (D.C. Cir. !978)(""The couns must pRSume 
that the committees of Congress will exercise thell' powers rezpon:;ibly and wtth due regard for tbe 
ngbts of affected puties."). 

107. Paul J. Mishkin. speaking of V11ited Stares v. Nixon. contended that the Mfundamental 
evil is that the Coun was confronted with the issue. The basic failing was that the problem was 
not resolved by the political system. including the other two branches of government. before it 
reached I.he Coun." Mishkin. ~ note 81. at 91. 

108. Cox. supra note 44, at 1425-26. 
109. Sn id at 1431. 
110. Sttid. in 1431-32; Berger, supra note 3. at 1320. 
111. Bi.thop, ~ note 102. at 486. 

--ttr.-For an example of newspaper reaction to the contempt citation again.st Gorsuch. see Al'f 
VNt«nsar.Y Face·Off, L.A. Times. Dec. 19. 1982. at V-4, col. I ("considen.ng Gorsuch's record u 

_the administrator oi EPA. it is fair to say that her resistance to disclosure of tbe documents may 
have more to do with Lack of enforcement than with a theoreuca.1 danger of harming the agency's 
enforcement efforts}. Stt a/sq The SUfWrfwtd Tlll'1fe'ti l/pside /)t)wtr, N. Y. Times. Dec. 28. 1982. at 
All. col. I. 
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through its more drastic powers to issue contempt citations 113 and insti­
tute impeachment proceedings. Congress's willingness to use such. 
weapons ensures that the executive will not lightly reject a congres-
sional rcql;!~for information. _ · 

Finally. the imprecision of the demarcation line between conflict­
ing claims of executive secrecy and congressional inquiry encourages 
both panics to seek a comproniise ... Neither the executive nor the 
Congress is very sure of its rights and both usually evince a taCtful dis­
position not to push the assenion of their rights to abusive extremes. 
Of such is the system of checks and balances."114 

The Gorsuch dispute itself is a good example of how effective 
these forces can be in inducing a compromise. Congress appeared ea­
ger to rush into an unseemly confrontation with the executive branch 

·without having fully explored the opponunities for reaching a compro-
misc.11s The House subcommittee issued a perhaps unnecessarily 
broad 116 subpoena and did not review the material that Ms. Gorsuch 
was prepared to tum over prior to undertaking a contempt proceeding 
against her. Yet despite its apparent intransigence, the subcommittee 

113. Professor Bishop now that: 
Congress undoubtedly hu power to pw:Ush contempts without invoking the Ud of the 
exccuuve and the judiciary, by the simple forthright pr<X:eS$ of cali.sing the Sugcant at 
Arms to seiz.e the offender and c:l&p him in the common j&i.1 of the District of Columbia 
or the guard room of the Capiw Police. 

Bishop. supra note 102. at 484. In fa.ct. such action wu threatened by c:ongressiorW counsel Stan­
ley M. Brand. Stt Chi. Trib .. Feb. 2. 1983, at 14, cot. L 

114. Bishop, n;pra note 102. at 491. 
115. The members of the Committee on Public Works and Tt&ll.Spon.ation who did aot sup­

port the recommendation that Administrator Gorsuch be cited for c»ntempt of Cocgress nor.ed 
that "!t]he Committee did not exhaust all means of resolving the dispute before resorting to the 
contempt cnation.tt H.R. Ru. No. 968, 97th Cong.. 2d Seu. 73 ( l982)(minorit)t views). The 
dJ.Sscnting members cited several e.u.mples: 

First.. prior to the Full Committee meeting. White House officials asked to meet with 
the Full Com.mmce Clw.rmall and R..anklng Minority Member. The meeting wu not 
held. 

Second. White House officials offered to show the Cluirman and Ranking Minonty 
Member a sampl.J.ng of the withheld documcnu so that they would better understand the 
Admullstrauon's pos1uon on this matter. This ovenurc was reJcaed. 

Tlurd. a compromise proposal was offered which would have pven the U.S. District 
Court 1.n the District of Columbia the juri.sdiction to determine the validity of the Sub­
committee's subpoe!lA. White House olfu::ia.ls indicated that the Ad.ministration would 
not only suppon this legisla.uon but would work i.n the House and Senate w enaa ii 
dunng the lamcduck JeSSion. This proposal wu re.Jcaed. 

Alld founh. th~ Ad.ministrauon. in responding to a comprotn.isc proposal made by 
the Subcommmee Cha:irn:wl. offered a counter proposal in a letter dated De:c:ember 9, 
1982. No formal response was made to the Administration's proposal pnor to the Full 
Co~ to cite Ms. Gorsuch for contempt. 

Id at 74. ' 
116. Representative Michel sated that the subpoena. which covered more th&D 750.000 paga 

of EPA documents. "looked like it wu based 011 a· fishing expedition.~ 149 CoNO. Ra:. HlS.047 
(daily ed. Dec. 16. 1982). 
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eventually compromised. Both sides were placated and the national 
bµardous waste disposal effon benefttted. 

B. _ Judjci{li-Resolution of the .Dispute. . · · 

Altboogh interbranch conflicts are best resolved by compromise. 
courts must be prepared to act when the two branches are unwilling to 
settle their differences .. When a ·stalemate occurs. 117 the judiciary may 
have to intervene to avoid .. detrimental effects on the smooth function­
ing of govemment." 118 

l. The Political Question Doctrine. The potential necessity for 
intervention raises the problem of whether a coun can resolve such a 
dispute. The Gorsuch controversy appears, at first glance,. to be of the 

.. type defined by the Supreme Coun as a .. political question" and to be 
therefore nonjusticiable. ..The political question doctrine-which 
holds that cenain matters arc really political in nature and best re­
solved by the body politic rather than suitable for judicial review-is a 
m.isnomer."1 19 The political question doctrine is more aptly character­
ized as a doctrine of nonjusticiability that applies when the subject 
matter in dispute is inappropriate for judicial consideration. 120 Never­
theless, the Supreme Coun often renders decisions in cases involving 
"political" issues. The Coun has fashioned the following test for deter­
mining whether the doctrine should be invoked: 

Prominent on the surface of any case held to involve . . . {aJ polit­
ical question is found a textually demonstrable constitutional com­
mitment of the issue to a coordinate political department; or a lack of 
judicially discoverable and manageable standards for resolving it: or 
the impossibility of deciding without an initial policy determination 
of a kind clearly for nonjudicial discretion; or the impossibility of a 
court's undertaking independent resolution without expressing lack 
of the respect due coordinate branches of government; or an unusual 
need for unquestioning !ldllerence to a political decision already 
made; or the potentiality of embarrassment from multifarious pro­
nouncements by various departments on one question. 12 1 

In Unired Stares v. Nixon, Chief Justice Burger rejected the argument 
that President Nixon's claim of executive privilege presented a political 
question, because the controversy in that case was one that the couns 
traditionally resolve under their article III power: the production or 

. l 17. Sn1, ~.g., Dri.D.i.n v. Nixon. 364 F. Supp. 854, 858 (D. Ma.ss. 1973). 
118. Uaited Sl&tes V. AT&T. 567 F.Zd 121. 126 (D.C. Cir. 1977). 
119. -T.-NOWAX., R. ROTUNDA a: J.N. YOVNO, swpra note 68. at 109. 
120. /ti 
12i. Baker v. Carr. 369 U.S. 186, 217 (19'62). 
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nonproduction of specified evidence that the prosecutor deemed rele­
vant to and admissible in a pending criminal ca.se.122 

It is not certain that the Gorsuch controversy would have qua.lifted 
as a non justiciable question. 123 Raoul Berger has argued: 

Neither the Congress nor the nation can be conlent to have the exec­
utive 6ra.iier-ftnally draw constitutional boundaries when the conse­
quence is seriously to impair a legislative function that is so vital to 
the democratic process. No more may Congress decide the scope of 
Executive power. Neither Branch: in Madison's words. has the .. su­
perior right of settling the boundaries between their respective pow­
ers." That power was given to the couns:· 124 

A court would likely consider the Gorsuch case to be closely analogous 
to United States v. Nixon. In both cases the President sought to deny 
information from an investigating body, be it court or congressional 
committee, on the basis of executive privilege. Congress's subpoenas 
and the rules governing their enforcement do not substantially differ 
from their judicial counterparts. Admittedly, Congress has its own in­
dependent mechanisms for enforcing its processes. Yet the Nixon 
Court's decision not to invoke the political question doctrine did not 
depend on the specific processes available to courts for enforcement of 
their subpoenas. m Instead the court was concerned with the presence 
of judicially manageable standards, standards that would not be dra­
matically affected if the requesting body were a congressional commit­
tee rather than a court. 126 

122. 418 U.S. at 696-97. In a ca.sc presenting a classic oon1usuciable political question. the 
court declined to beu a petitioner seeking an end to the Vietnam War. Stt Drinao v. Nixon. 364 
F. Supp. 854 (0. Mass. 1973). Such a ca.sc is readily di.sunguishable from the Gorsuch 
controversy. 

123. The District Coun seemed to have confronted this issue. lo refusing to issue a declara­
tory ;udgment. the court noted.. "the Judicial Branch will be required to resolve the dispute by 
dcternu.nmg the vilid.ity of the Administrator's cl.a.i.m of executive privilege" should the panics be 
unable to compro!Ill$C. Unned St.ates v. House of Represeoumves. 556 f. Supp. 150, 152 (D.D.C. 
1983). . . 

124. Berger. JtJf'"tz note 3. at 1361-62; stt Nixon v. Sirica. 48i f.2d 700. 715 (0.C.Cir. 1973). 
125. Cf Ulllted St.ates v. House of Representatives. 556 F. Supp. 150. 153 (D.D.C. 1983l{"Ju­

dicial resolution of this constitutional cl.a.i.m . . . will never become necessary unless Administra­
tor Gorsuch becomes a defendant m either a crimi.nal contempt prcx:eedui.g or other legal action 
ta.ken by Congress "). 

126. Some comment.aton rcma.m concerned that future disputes between Congress and the 
e;1:ecutive branch might ra.u.e nonju.suciable qucsuons unless some further action is ta.ken. One 
commentator suggests: 

What is needed is a new statute that would provide· the federal couns with undisputed 
JUrudicuon to bear a suit' brought by Congress to enforce 1u subpoenas 10 execuuve 
branch officWs: [sic! require that ellecutive officials promptly answer Congress.' com­
plamt.. a.nd f.!Q:Ulol'e that the couru. mcluding the Supreme Coun, give the case exped1-
uous uuu:nent. 

Hamilton. Sn1lillt /Nc·BrtzJJC/i [)J.S!"'1'S, New Haven Register. Feb. 8. 1983. at 7. col. I: stt also 
Berger.£xtt11tiH' Prlvilq~ ~- Co,,pl!SSioNZI fnqMiry, 12 UCLA L. REV. 1288, 1361-62 (1%5); Cox. 
S11pra note 44, at 1432·35 ( 1974). 
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2. A FrmMWOrk for ANJ/yzing Future Disputes. Once a court · 
has .sati!ftcd itself that it is not faced with a nonjusticiable issue. it can 
procee4 \_O"-the merits of the claim. In an.alyzing a collision between 
Congress-and the executive branch, .a court must first assure itself that 
both the oversight power and executive privilege are being properly 
asserted. Congress must be undertaking a legitimate lcgisla.tive func­
tion and the executive branch must be correct that the information is of 
a type traditionally considered to be privileged. Once the court has 
made this determination it must determine which claim should prevail. 
Although the Supreme Court has neither resolved a dispute similar to 
the Gorsuch controversy nor provided a framework. for doing so. the 
lower courts have developed a test that would be applicable here. In 
Nixon v. Sirica, 127 the United States Court of Appeals for the District 
of Columbia Circuit stated that a judge, in reviewing a c~ for execu­
tive privilege, must balance the public interest protected by the privi­
lege against the interests that would be served by disclosure of 
particular information. 128 One year later that same coUrt suggested. in 
Senate Select Committee v. Nixon, 129 that in weighing these interests a 
court should begin with a presumption in favor of confidentiality.130 
Congress would then have to rebut the presumption by demonstrating 
a compelling and specific need for the disputed materials. 131 If Con­
gress satisfied its burden, the court would order disclosure. 

In evaluating competing claims, the court must first decide how 
much weight to accord the presumption in favor of executive privilege. 
To do so, it must evaluate .the tfpe of information being requested. 
Military and diplomatic secrets have been considered absolutely privi­
leged, 132 so that, no matter how compelling the case foT disclosure. 
Congress will probably never be able to satisfy its burdcn. 133 Interof­
fice memoranda, although presumptively privileged. arc not given the 
absolute protection afforded· military secrets. Although the Supreme 
Court in United States v. Nixon 13" noted the importance of maintaining 
confidentiality, 13S the Court also stated that "we cannot conclude that 

127. 487 F.2d 700 (D.C. Cir. 1973). 
128. Id. at 716. 
129. 498 F.2d 725 (0.C. Cir. 1974). 
130. Id. at 730. 
131. Id. 
132. SH Sllpl'tl u:n accomp&nying note 78. 
l~United States v. Reynolds. 345 U.S. l, 11 (1952)("'Wbere there is a strong showing of 

necessity, the claim of privilege should not be lightly accepted. but even the most compelling 
llCC:l&ity C&D.110t overcome the c:1a.im of privilege if the coun is ultimately satisfied that a:Wiwy 
5CClCtS a.re at stake.") 

134. 418 U.S. 683 (1974). 
135. Id. at 70S; JH al.to NpNZ text accompanying note 76. 
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advisers will be moved to temper the candor of their rem.arks by the 
infrequent occasions of disclosure because of the possibility that such 
conversations will be called for in the context of a criminal prosecu­
tion.••136 _Admittedly. a civil investigation ~y implicate different con­
cerns.. t~.!_ a criminal proceeding and . a· court should take these 
differences into account; a court. however, should do so in light of the 
assumption that such documents are not granted the highest degree of 
protection possible. · · 

In determining the weight to accord to a claim of executive privi­
lege, a court should also take into account any relevant statutes. These 
may indicate congressional recognition. not only that a claim of execu­
tive privilege exists in certain areas, but that there is a public interest 
that would be served by protecting confidentiality. The Court of Ap­
peals for the District of Columbia Circuit utilized this method of analy-

. ·sis in Black v. Sheraron Corp. of America. 137 It reviewed a request for 
law enforcement documents. In evaluating a claim of executive privi­
lege, the court assessed whether there was a public interest in minimiz­
ing disclosure. 138 It noted that the Freedom of Information Act, which 
compels the disclosure of a number of government documents, pro­
vides an exemption for documents similar to those requested by the 
House subcom.mittee. 139 The court stated that this exemption embod­
ied a congressional recognition of the necessity for the privilege, 1"° and 
it took this conclusion into account in determining whether the plain­
tiff, in this case a private party, had satisfied its burden of demonstra­
ting an interest outweighing the confidentiality interest. 141 

Finally, a court evaluating a claim of privilege should also con­
sider the identity of the pany asserting that claim. As noted previ­
ously, 142 the strength of the privilege may be diminished when a 
cabinet official asseru its protection, as compared to an assertion by the 
President himself. 

136. 418 U.S. ai 712. 
137. 564 F.2d 531 (D.C. Cir. 1977). ln Shl'l"a/Dn. the pW!ltilfwas a priva\e lobbyist affiliated 

with Roben Baker. Secretary to the Majority of the Senate. Blad was indicted. and ultimately 
convicted. on mcome Wt evasion charges. He clail:ned wt both the indictment and his subse­
quent difficulty obtaining new employment were caused by government duseminauon of informa­
uon collected by an illegal eavesdrop. He sought discovery, under I.be Freedom of Information 
Act. of ecru.in documenu &550Ciated with the: prosecution. The government refused to disc.lose 
several of the documents. exc:ept to a district court in camera. 

138. Id at 545-46. . 
139. Id at 546; .rtt S .U.S.C. § 552(b)(7) (1982) (exemption for ''invcstiptory rcccrds compiled 

for law enforcement purposes"). 
140. S64 F.2d at 546. 
l•H. Id at 547. 
142. Stt .rup,a text accompanying noies 91-98. 
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The court must consider these factors in light of the interests as­
serted- by Congress. As the Supreme Court stated in United States ... 
Nixon, t~: a- "demonstrated. specific need"· for material may be found 
to be more compelling than a general assertion of executive privi­
lege. 144 The degree of speci.6.city is not the only factor relevant to a 
court's inquiry. The court should also examine the underlying interest 
that Congress seeks to protect. For instance, when Congress voices a 
convincing concern that the health of inhabitants of certain communi­
ties is in imminent danger, its request for documents should be ac­
corded greater deference than a request for materials regarding the use 
of tax money to build public highways. In other words, the magnitude 
of the danger and its probability are both relevant concerns. 

In striking the balance between Congress and the President. a 
court must be concerned with ·bow much the disclosure would impair 
or disrupt the President's ability to carry out his consitutit>nal duties. If 
necessary, the court should establish a system of procedural safeguards 
to ensure that Congress's access to the documents will be accomplished 
with m.i.nimal infringement on the President's article II powers. For 
instance, a court could conduct an in camera inspection of the docu­
ments.1"s Such private examination would allow a judge to release 
only those documents necessary to the legislative duty to inquire into 
the operation of the laws, while minimizing the release of documents 
genuinely harmful to the presidency. Such a procedure, however. 
might impose huge burdens on particular federal judges, ,,.,.ho would be 
required to son putatively privileged material to determine which doc­
uments are relevant to Congress's inquiry. As a less burdensome rem­
edy, a court could require that Congress receive the sensitive materials 
only in executive session, a measure that would promote 
confidentiality. 146 

143. 418 U.S. 683 (1974). 
144. Id. at 713. 
145. Stt id. at 730; cf Carl Zeis.a StiftWlg v. Y.E.B. Carl Zeiss. Jena.. 40 F.R.D. 318. 330-33 

tD.D.C. 1966). "The ultimate question i.s whether. in t.be circu.msWlces oft.be case. the occ:a.s1on 
for a.sseruon oft.be privilege is appropriate. In ctvrW'a mspecuon 1$ not an end in u.self. b1u only a 
method that may Ul given iluta.nces be indispell$&ble to decision of that question." Id at 332. Su 
general~v United States v. Reynolds. 345 U.S. I (1952). 

146. Und.cr the a.n.a.lysis Juggested in this note. judicial resolution of the Gorsuch matter would 
have led to the rele.Me of the Superfund enforcement documenu. The President's asscnion of 
eiecutive privilege would have cruted a presumpuon in favor of applying the privilege. The 
preswn;:n:ici:t 'fl'Ould not have been insurmountable. however. Finn. the documents were not '11li.li­
W')' sec;reu and were therefore not ac:c:ord.ed absolute prOteetion. Second, the pnvilege was beiag. 
usetted by a cabinet offu:ia.l.. not by the President. Congress's showing of a specllic leplative 
need to inquire into the operation of CERCLA and into allegations of govem.menw wrougdoi.ag 
would then have d.cfcated the presumption in favor of the privilege and would have justifted a 
court ord.cr requiring the EPA to turn over the disputed documents to the subcommmee. 8ut. ic 
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In utilizing this note's suggested framework for resolving this type 
of dispute, the coun.s will be able to maintain the necessary balance 
between the need for full congressional inquiry into the operation of 
the laws jild the legitimate requirements.of secrecy in the executive 
branch,~ ..:rhe coun.s must protect the integrity of the administrative pro­
cess from mere unfocused curiosity. 1" 7 For example, few would con­
done congressional demands i;nadc to the Justice _Dcpanmcnt for 
transcripts of testimony to a grand jury obtained as part of an ongoing 
investigation into organized crime. Thus, executive confidentiality in 
some circumstances must be protected. Yet Congress must be able to 
guard against governmental deception 1" 8 and to exercise its oversight 
authority. Its rights should not be limited merely because the President 
assens that certain information should not be disclosed.w1 The sug­
gested shifting burden test takes the President's concerns into account. 
If a court assumes that executive officials have the privilege to withhold 
information whenever Congress is unable to demonstrate otherwise. 
the court protects administrators and relieves them from the anomaly 
of having to make public the reasons for keeping certain information 
private. Yet such a test does not unduly circumscribe congressional 
power. In instances where the information is necessary, and requested 
pursuant to a legitimate legislative need, such as when Congress is 

VJew of the demonstrated e:i.ecutive need to keep enforcement documents secret. tbe reviewmg 
c.ourt would have been obliged to provide for Special procedures that would n:ummiu: tbe in­
fringement on e:i.ecuuve duues and powers by prevenung improper di5closure of the documerus. 

147. Stt United States v. Morgan. 313 U.S. 409 (1941). ln Morcan. the Supreme Court held 
that a c.oun c.ould not depose the Secretary of Agriculture regarding the process by which be 
determi.ned the m1.XUI1um rues to be cla.rged by coari.et agenetcs for their services at the Kansas 
City stockyards. because .. the mtegnty of the admlmstra.tive process must be . . . respeaed.." Id 
at 422; stt also Cox, supra note 44. at 1429. Raoul Berger makes a distincuon between a privilege 
for "secrets of the cabmet" and 

an unlimited discreuon to withhold any document or c.ommunicauons between the sev­
eral million subordinate employee:; i.n the interest of .. administrative efficiency." ... 
The two are inc.om.mensurable. 1'n assumption that informauon may be conc:ealed from 
Congress on the pl.ca of "administrative efficiency" would have shielded Fall. Denby and 
Daugherty from c.ongressional invcsugation and have enabled them to despoil the nation 
of Teapot Dome. and all in the gu.Ue of taking "care that the Laws be faithfully eite· 
cuted!" 

Berger. supra note 3. at 1289-90. 

148. A.s Cox explained. the "cl.aim of privilege is a. useful way of hiding inefficiency. malad­
muwtrauon. breach of uust or corruption. a.nd also a variety of pou:nually controvers1al necutive 
practices not authorized by Congress." Cox. supra note 44, at 1433. He also noted that the "cen­
tral problem today is how to deal with governmental s.ecrecy and . . . with govc:rnmenia.l decep-
tion." Id at 1434. · 

l~e Court of Appeals for the District of Columbia Circuit stated i.n Nixon"· Smc11. 
"although the views of the Chief Executive on whether bis E.xCC'llnve pnvilcge should obr.ain an: 
properly given the greatest wClght and deference. they ca.nnot be conclusive.- 487 F .24 700. 716 

(D.C. Cir. 1973). 
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properly using its oversight authority, the coun will compel disclosure. 
In shon. ~ ~tcgrity of both branches can be preserved . 

.. --- - -.._._ IV. CONCLUSION 

Congress's citation for contempt of EPA Administrator Anne Gor­
such illustrates a recurring problem in American constitutional history: 
the clash between the congressional right to inquire into the operation 
of the laws and the executive right to secrecy in intradepanmental com­
munications-specifically the secrecy of law enforcement records and 
intra-agency recommendations. Congress's oversight power has long 
been recognized as an incident of the constitutional grant of legislative 
power. Executive privilege is based on the need for confidentiality of 

. executive communications and is implied by the separation of powers 
doctrine. Neither congressional oversight nor executive secrecy is abso­
lute, and it is inevitable that the two doctrines will conflict with one 
another from time to time. · · 

The two branches should first attempt to resolve any conflict on 
their own. When compromise is not forthcoming, and a court is not 
precluded by the political question doctrine from adjudicating the dis­
pute, judicial resolution of a dispute may be necessary in order to end 
governmental stalemate. In such a case, the court should employ a bal­
ancing test that presumes that the executive branch should not or­
dinarily be compelled to disclose information regarding sensitive 
matters such as national security affairs and pending law enforcement 
decisions. Congress may defeat the presumption only if it can demon­
strate a specific legislative need. Such an arrangement will assure the 
integrity of both branches and prevent stalemate in our federal system. 

Ronald L Claveloux 
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A LEGISLATIVE PROPOSAL FOR 

l>i 'SC )l VIN (' o:v1"""'1·':n1:t1'y···t '1·'·~····•'lf?1;l"t.·1·· 1'·.ti;r:ir::-' ·:k _ ~ J L¥~~ 14.~:~.~\:f\--~~:-.:.+.·. ___ :\.;~>::f~.:;~:.)}r:~./:Y¢-~~Q-
D ISPU TES PRECIPITATED BY 

CONGRESSIONAL SUBPOENAS 

JAMES HAMILTON* 

JOHN C. GRABOW** 

I >i11•11tn /1, IH'c1·11 Iii<' l'rnidnll t111d Congrns /'l'gt1rdi11g th<' "11·c111i1" 
hru11t Ii \ uhli.t,1t1lio11 ro re.\pond lo ( 'ongre.\.\ional dt•n1011d\ fur i1U(1n1u1tio11 

/1<111' "1'1"'<111'.i 11 itli di111111,·ti11g F<'tf//<'11<'.\' in l'<'l'l'llf years. }/Jew di.1111111·.1 
fill uh·" 11 ltut ht1.1 h<'<'li ct1/il'd tlit' "cft11h o(ahl()/11/<'S," gn1crnting con/lo· 

1·1·nv 11nd 11111Aing J>11/11ical co111prumi.11• d!/Jl<'ult. Congress i.1 jim rd to 1d1• 

011 i1.1 ni111i11t1I 101111·111111 !'""'"'"' <1.1 the pri111<ff\' mean" to ohtuin co11111li-
1111< <' 11·i1h 111h11c1<'nc11 11 Jim i1.111t'd lo e111plm·•'1'.1 I/lid 1~t/id11/.1· o( tlt1· n-
1'Cllti1·1• hrn11ch. lhe.1e 1101t·crs. /i1111·n·a, ill't' i//-.1uited tu ens11/'t' w/11,·rc11ce 
to ,\uch .\tlh/JiWIUtL 

In this Ar11t·k. :\Ir. llw11ilto11 wul Mr. Grn/"111· i<ie111if\· the short/ii/ls 11( 
tlit' 11011 <'II 1 11rr<'11llr 111·11iluhle to Congress tu <'1di>rct' its .rnhpoenm· 1111,/ 

1110/""''' " /iii/ tltut 11·011hl pro1·ide 11 dl'i/ rt'mnly Ji1r the 1·11Jinn'11u•111 (}( 
Co11g/l'.1.1i11111il .111/1111w11t1.1 i.1.111ed tu 1'.1<'l'Uli1·,, brum/1 0Jfidt1/s. The 11111/wrs 

trw·1· tht' lii1ton' u( .1i111ilar prc1110.111/s 11uufr in the past wul e 111111i11e 

11/1cr11111i1·e.1 to lilt' propo.1ed bill. Mr. l/11milro11 and Mr. (ira/Jmt' co11c/11dt' 

hr urg11i11g J/1111 thae """ no co11s1i1111i01wl or other barriers 10 11 ci1·i/ 
111 ti1111 hroug/11 um/er tlii· pr,11w.1·,,d hill 1111d tliat it is now lime .Ji>r Ilic bill's 
t'lll/Cfllll'lll. 

From the administration of George Washington 1 to that of 
Ronald Rcagan, 2 conllicts have arisen between the President 
and Congress over the executive branch's obligation to respond 
to congressional demands for information. To justify witholding 
information, the executive branch often has couched its claims 
of executive privilege in the broadest of terms. Thus, lawyers 
for President Nixon argued in 1973 that "[s]uch a privilege, 
inherent in the Constitutional grant of executive power, is a 

• Me111ha. Gin,hurg, Feldman and Bre,s, Wa,hinglon, D.C A.IL Davison College, 
19h0: I.LB .. Yak llniversil]'. 196.1; LL.M .. University of London. 1966. 

" A"ociatc. Uinshurg, Feldman and Bress, Washington. D.C. B.A., University of 
Michigan. 1978; J. D,, University of Michigan, 1981. 

' In 17% (ieorge Washington rcfu,cd to deliver cerlain documcn1' com:erning the 
ncgolialion of the Jay Treaty to the llou'e of Representatives. Washington did. however, 
supply th.: infornrntion to th.: Senat.:. observing that the Senate, no! the House, has a 
C<Hlstitutional role in the negotiation of treaties. See Messages and Papers of the l'n!!..­
ideni> 194-96 { J. Richardson ed. 1896). See also Wolkinson, [),•11w11ds ofCuni:re.uimwl 
Co111111i11ecs ji>r E1ernlil'I' /'11pa.1, IO Fl:ll. B.J, 103, 107-09 ( 1949). 

' See iti{m notes 6-11 and accompanying text. 
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matter for Pn:sid1.:ntial judgment alon1.:."
1 

The Supreme Court 
unanimously rejected the claim that the President had an abso­
lute, unreviewable executive privilege in U11i1cd S111tc.\ \'. 
Ni.wn. 4 Nonetheless, conllicts between the two branches of 
government have not abated, but continue to be acrimonious.:; 

ln October 1981, President Reagan, asserting executive priv­
ilege, directed former Secretary of the Interior James G. Wall 
to withhold thirty-one documents subpoenaed by the Oversight 
and Investigations Subcommittee of the House Committee on 
Energy and Commerce.I> The President asserted that disdosure 
would interfere with his conlldential relationship with his cabinet 
and violate the doctrine of separation of powers.

7 
The Secretary 

ultimately released the documents, but only after the subcom­
mittee and the full committee had cited Watt for contempt of 

Congress.H 
In November 1981, the Subcommittee on Investigations and 

Oversight of the House Committee on Public Works and Trans­
portation issued a subpoena to the Administrator of the Envi­
ronmental Protection Agency (EPA), Anne Gorsuch Burford, 
for documentation concerning EPA's enforcement of the "Su­
perfund" statute.'> Burford appeared before the subcommittee 
on December 2, 1982, but, under orders from President Reagan, 
refused to answer certain questions. She advised the subcom­
mittee that the President was claiming executive privilege as to 
certain "sensitive dl)cuments found in open law enforcement 
tiles. " 10 After the full committee reported a contempt resolution 
to the House of Representatives, that body, on December 16, 

' Brief of Richard M. Nixon in Oppthllion tn Plaintirt< M<ltlllll for Sun11na1 y JuJgmcnt 
at 16, Senate S.:kt:t Comm. on l're,iJc111ial Campaign Activitie' v. Nix.in, 366 F. Supp. 

51 (l).D.C. 1973) !hereinafter dte<l a> Nixon Bridl 

'418 U.S. 610 (1974). 'Thal the Supreme Court's decision in Ni.11111 did nut i:nd di,putes bdwi:cn !he 
Congn;s' and the cxcculive branch is not s11rpns1ng, bc.:aus<: 1hc 1.:<1sc involved " 
subpoena '"uc<l in CtHl!l<:Ction with a criminal trial, not a congn:s,,ional subpo..:11•1. l he 
Court in Ni.w11 deal! only w11h ex..:..:uiive i:lH11itkn11alily vis-a-vis the re411iremcnh of 
criminal ju;,lice. /,/. al 711-1~. The (\.iurl ,pc,ili..:ally n,11..:d lhal it was "not hc1..: 
concerned with the balam:c bctw..:cn . the cuntidcntiality intcre'l amt ..:<11\grc"i'rnal 
demands for information ." Jd. al 712 n.19. The d1sputt: bciwccn the Wal<.:rgalc 
{'om mince and Prt:,idcnl Ni:>.<111 ,,., a' adjudicated by the lowcr C<Htrb in Senate Sekel 
Cumm. v. Nixon. 498 F.2d T!.5 (l).C. Cir. 1974). aj/"i: 370 F Supp. 521 (D.D.C. 19741. 

which is di,cu,scd i11//'11 at nole 94. 
•Sa IUt 1:(1 P. No. 898. 97th Cong .. 2d Scss. h I 1982). 

7 Jd. at 10. 
•Id. al 8. 'l.\imprchcn~iv.: Fnv1ronm<.:nlal Rcsp,msc. Coll\pensation, and Liability A;;t of 19KO. 

42 ll.S.l'. §~ %01-%57 <Supp. V !98ll. 
"' 128 CoNli. RH. II 10.0.13. l I lll,0'7 td~uly cd. lk..:. 16, 1982). 
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1982, cited Burford fur ct>11ternpt of Cnngress and sent the mat­
ter to the Justi.:e Di:partmenl for uiminal prnse.:ution. 11 This 
was an historic first, for never before had a house of Congress 
hdd the head or an executive agency or department in contempt. 

Following media reports about conflicts l)f interesb, political 
manipulation of EPA programs and funds, and the purported 
shredding and destruction of agency documents, Burford re­
signed on March 9, 1983. That same day the White House agreed 
to provide 1he House Energy and Commerce Commillee acl.'.ess 
to the disputed documents if the Committee would protect the 
conlidentiality of certain documents identified by the EPA as 
"'enfor.:ement sensitive. " 12 

The Wall and Burford controversies dramatically highlight the 
problem on whi.:h this Artide will fows-the pitfalls of using 
Congress's criminal contempt powers as the primary means to 
obtain compliance with congressional subpoenas issued to em­
ployees and officials of the executive branch.1.1 As an alternative 
procedure, we propose a new statute that gives the United 
States Dislrict Court for the District of Columbia original juris­
diction to hear, on an expedited basis, a suit brought by either 
house of Congress, or by an authorized committee or subcom­
mittee, to enforce subpoenas issued to executive branch 
officials. 

I. CoN(iREss's Cu1rnENT CONTEMPT POWERS 

The Supreme Court has affirmed that Congress's power lo 
<.:onduct investigations is "inherent in the legislative process." 14 

The scope of this power of inquiry is "as penetrating and far-

" Id. at ll IO.!l:B-td. 
1 ' St'<' W;"h1ngl<Hl Po,t, Mar. IO. 19K'l, at I. col. I. 
"Thi' ArtKlc will rwt revil!w the v;tricgatcJ hi,tory of cxci.:1Hiw privikgc duim,. 

Nor will ii d1si.'.u,s 1h..: Supreme Court'' condusion in United Slat<!> v. Nixon that there 
is an cxecu11vc privikgc thal. although not atholutc, is grounded in the Constitution. 
lluth .. ubjl!cb already havc received widespread attention. On executive privilege gen­
erally. '>CC, e.g .. R. Bl IH>I I<, l'l..:i ( lJ f IVI: Pl<tVILU.E: A CONS! ITUTIONAI Mn H ( 1974); 
J. llAMll TON, T111. Pow1.« To 1'1<0111-.: AS I UDY 01- CoNtiRLSSIONAI. INVl:SllLiA'l IONS 

( t97M; Berger, Lit'< 111i1·e /'1frilci;e 1·. Coni:ressio1111I J111111iry (pis. I & 2), 12 U.C.L.A. 
L. R1.v. 1044 (1%S); Cox, bff11/i1•e Privilei:t', 122 U. PA. L. R1,v. 138.3 (1974); Dorsen 
& Shaltuck, Lxc·rn1il'l' 1'1frilei:e, rhe Coni;re.u wul the Courts, 35 011t0 Sr. LJ. I 
( 1974). On the Niw11 case, sec 1hc comm"nts by Professors lkrgcr, Gunther, Henkin, 
Karst & Hornwiu, Kurland, Mishkin, Ratner, and Van Abtync in Symposium on United 
Slate-. v. N1xu11, 22 U.C.L.A. L. Riv. I (1974). 

"Watkin' v. Uni1.:d Stales, 354 U.S. 178, 187 (1957). 
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reaching as the rotenlial power to enact and appropriate under 
the Conslitution." 1' In the words or Cl11cr Justice Warren: 

That power is bro~1J. It encompasses inquiries co1H.:aning 
the administration of existmg laws as wdl as propuscJ or 
possibly needed statutes. Jt includes surveys of dcfccb in 
our social, economic or political system for the purpose of 
enabling the Congress to remedy them. ll comprehends 
probes into departments of the Federal Government to ex­
pose corruption, inefficiency or wastc. 11 ' 

Among Lhe tools of inquiry available to Congress, none is 
more important than the power to subpoena witnesses and ma­
terials. The Constitution, however, does not expressly grant 
Congress this power. But the Supreme Court has found the 
subpoena power to be an "indispensable ingredient" 17 of the 
legislative powers granted to Congress by the Constitution. 18 

The rationale for this implied subpoena power is that: 

A legislative body cannot legislate wisely or effectively in 
the absence or information respecting the conditions which 
the legislation is inkndcJ to affect or change; and where the 
legislative bouy docs not itself possess the requisite infor­
mation-which not infrequently is true-recourse must be 
had to others who do possess it. Experience has taught that 
mere requests for such information often arc unavailing, and 
also that information which is volunteered is not always 
accurate or complete; so some means of 1.:ompulsion arc 
essential to obtain what is needed . 19 

The traditional "means of compulsion" used by Congress to 
ensure compliance with its subpoenas is punishment for con­
tempt. 20 Although the Constitution does not expressly grant 
Congress the power to punish recalcitrant witnesses for con­
tempt, 21 that power also has been deemed an inherent attribute 

"Barenhlall v. United St;itcs. %0 U.S. 10'). 111119591. 
11

' Watkins v. United Stale,, .l54 IJ.S. at 187. 
11 fa1,1land v. United Slate' Scn·1.:ernen's Fund. 421 U.S. ·l'JI. )O'i t 1975J. s,.,. ,,,,,, 

Md.irain v. Daugherty, 27.~ U.S. IJ'i, 17.J (('>271 t"ITJhc poweror111qutry--wtth f''''"'"' 
to cnfon;c it-11 i" an c"cnt1al and ;1pprnpria1c auxilt<iry tu the lcg1,lat1ve function."). 

"S<'e ll.S. CoN>f .. an. I.~§ I. 8. 
•• Mi.:Urnin v. Dauioherly. 273 U.S. at 175. 
:u For u mon: detailed discu,,,iun of (\ingn:"''' n1nte111pt powers. sec generally ( ·. 

lh.n.:. CoN I l:Ml'l ot' C0Nl;1uss t 1959!: F. Fnuu IN«. CoN<>RI s'>JONAL IN vis t t<.A 1 toNs 

I 1928); K. Urn ot·ARll. Tilt' CoN 1 FMP·r Pow111 ( 1%31; J. llAMll 10N. s111ira 1H1lc Ll: T. 
TAYUlR, CiRANll INQUl:SI ( 19."i'i): I .andis. Comti1111i111wl l.i11111a1io11.1 in Elie ('011grn­

.1il!l1t1/ l'ower <f ln1·estig11tioll. 40 HARV. L Kn: 153 t 1921!1: Poth, /'m1«T <(( L<'go/ati»l' 
Hodie.110 P1111ishj(1r ('0111,·111111. 74 ll. PA. I .. K1v. li'JI tl'J2liL 

" The 'ulc cxecption •~ tht: power ,,f cad1 lfousi: 1>f l\ingn:" to rernt:dy .:1rnte111pls 
rnmmittt:d by its own memher~. See U.S. CoNsr" an. I.§ 5. cL 2. 

llJX4J ( ·011:.,Tc.1.1io11ul .\11h11ocnu.1 I .f<) 

of ( 'ungress 's kg1slat1ve <tllllhlrity.·:' Congre"s lirsl e\erci-,ed 
this power in 179)·'. 1 and the lirst contempt citation <tri'>tng from 
a refusal to produce evidence ocn1rred in 1Xl2. 21 These early 
examples involved ( \lngress '-, .. self-help" contempt power, 
which allows either house of Congress lo send its Sergeant-at­
Arms to arrest an offender for trial before that house. The 
offender also faci:s possible imprisonment, historically in the 
District of Columbia jail or the guard house in the Capital base­
ment. Prim to lhe adoption of the Constitution, the colonial 
assemblies and the Continental Congress exercised such pow­
ers, as did England's House of Lords and House of Commons. 2' 

A prisoner can challenge the kgality of the confinement by a 
writ of habeas corpus. 2" 

Under this self-help enforcement procedure, imprisonment is 
limited to the dmation of the pending session of Congress. 27 

Feelmg that harsher penallies were necessary to obtain the co­
operation of recalcitrant witnesses, 2x Congress suppkmented its 
inherent contempt powers in 1857 by enacting a statute provid­
ing that a witness who fails to appear before a congressional 
committee, or who appears but fails to give testimony or to 
prnduce requested evidence, is guilty of a misdemeanor punish­
able by a line of not less than $100 and not more than $IOOO 
and imprisonment of not less than one month and not more than 
twelve months. 2'

1 That statute (Section 192) remains essentially 
unchanged in the current Federal Code. 10 

Although Congress continued to exercise its self-help powers 
after enacting the 1857 criminal statute, reliance on the statutory 
procedure soon predominated as im:reased legislative respon­
sihili1 ics made full-scale congressional trials impractical. Al­
though Congress still retains its self-help powers, ll it last re­
sorted lo this procedure in 1945.le 

".\cc :\11dcr'<lil \ llunn. i'I ll.S. ii> Wheat.) 20.J. 2.H (IX21L 
., .\n .lurnt:\ \ l\facC1adcn. 2'!.J ll.S 12'i. 148 t l'iJ)J. 
., J ll.\~111 ION. \II/''" llt>I<: J.\. <II X7. 
"· Jmnt:\ v. l\fac<'r;1c:J..cn. 29.J ll.S. al 1-18--49. 
.,, Kilh\llllll v lh11111p,011. IOI lJ S lt.X. 177 (IX81). 
' Jurney v. l\Ltcl'rakn. 294 11.S. al I 'i I. 
., .\,... CoN1 .. (ii OBI. l4th Cong ... ld Se", .JO'i !The 1857 Ad v.a, pa\\ed "lo tnllll't 

a grt:alcr pu111,hmt:11t 1ha11 the Cumn1111cc hd1cve' the: llou": P"''""e' lht: povn:r lo 
1nllii.:1."J. 

'":\Cl uf fan. 24. 1857, .:h. 19, 11 Slat. 1.'i5. 
'".\a2ll.S.C ~192U'J821 

'' s,.,. Jn r<' Chap111.111. 11>6 Li .S. 661, 671--72t18971. 
'·' Se<' ('_ Ht < K. 11111n1 nolt: 2U. al 7. 
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( 'u11g1c..,.., recently provided for .. :iv1I enfon:ement in ..,ome 
in ... tance.., of Senate. hut ll\ll l lou..,e .... ubpoe1ia .... The 1978 Ethics 
in Government Act" gives the U11iteJ States District Court tl.1r 
the District of (\1lun1bia jurisdiction over any civil acli011 
brought by the Senate, or by an authorized .:ommittce or sub­
commillee, to enforce, ohlain a decl<1ratory judgment concern­
ing, or prevent a threatened noncompliance with, certain Senate 
subpoenas. i 4 The Ethic.., in Clovernment Act, however, ... pe.:ili­
cally excludes from its coverage actions to enforce \Ubpoena.., 
directed at officials of the federal government. 1·' 

Congress also has a variety of other means that can be mar­
shak<l to compel the executive branch to produce requested 
materials. An administration's bill may be shelved in committee 
until relevant information is proviJed. Similarly, Congress may 
exercise its power over the purse to reJuce or deny appropria­
tions sought by an aJministration until the information j.., forth­
coming. Such tactics, however, may prove ineffective in many 
situations. The recent controversies where Congress sought in­
formatiun from Watt and Burford about the alleged failure or 
the aJministration lo execute existing legislation highlight the 
need for concern. 

Congress, of course, retains the power to impeach an exec­
utive official-including the President-for failure to provide 
subpoenaed information. 1

" In all but the most extraordinary sit­
u~Hions, however, that power is not a credible threat and it doe.., 
not proviJe a practical solution for resolving most interbrnnch 

"2 U.S.C. § 28~(J) i 19821; 2X U.S.C. \i 1.164 (Supp. V 1981 I. 
"2K U.S.C. * IJ64 (Supp. V 1981). 
''Ji/. * 1364(a). (''Thi' 'C<'llllll ;,hall lhlt "i'Jll) lll an a<:l!oll to i:nfort'c, It> \Cc'tlfc' ;1 

dc<.:larntnry judgment conc·..:rl\lng the v;d1di1y uf. or 111 pn:v,~nl " threatened rdu"tl lu 
comply with, any ;,ubpoena or md..:r i"u.:J hi an oftic:l'.r 01 c111ployi:c of thi: h'lkt"l 
(iovenuncnt <Kling within lu-, orticial c:ap•Klly. "). Sc.- 11/1<1 S. Rt 1>. No. 170. <J'ith Cung. 
2d Sc;,., .. rl'pri1Ul'ii in 1978 U.S. Colli CoNt<. & Ao Nt W'> .\21h, 4307-08 lhnc·inaf1c·1 
c:Hnl '" Senate Ethic:;, At'! l<.:porl J. ( ·ongr.:" .:vid.:ntly c.-.clu,kd .ieli•Hh to enforce 
subpoena' dircclc<l cit ex..:cutivc ufli«idb from thl'. LthK' 111 Cluvet 111111.:nt Acl bec«•ll'" 
of the "tro11g objcclitlll\ ra1,c·d hy the Ju,11c:e lkpanment to ;1 -;1111ila1 pfl)Vi,llHl 111 .111 
..:artier propo,.al. the Watcrgdt.: lku1gani1a111111 and Rdorlll :\.:1 1lf 197'\. S. 495, 'J.Jth 
Cong., hi Sc''·§ IOI. 121 ('oN<.. RI(. 182X-\2il'J7.'i) . .\""'"'" 12.ICuN<.. RI( ~%1 
t 1977) (r.:mari.., of S.:11 .. h1mc:' Ahour.:11'1. Scnalor Lrvm·, p1\1pu"tl for ;1 civil 111cdia 
nisrn to enfon.:..: "11bpoi:i1;1, ag;iin't cx..:cu11v..: olfo:1ah j, di,etb,ed i1(/ru 111 gr..:alcr Jct<11I 
at 1101..: 96 and ai:c:ompanyi11g l.:\I. 

'" Anic·k 11. )l -1 of I hi.: C't>11,titu1 i1111 pr11v1J.;, that "It lhi: 1'1 c·"di.:111. Vice l'rc·,1dc·nt .ind 
;111 Civil Oftkcr' of th.: l111it..:d State.,. ,hall be· 1ei11•>\.:d fll)fll ( )IJj,·.; •ill i111pcacl1111cnt 
for. itlld Conv11.:ti1rn of. Trca'tlll, llnh..:ry. <>I' nthcT high Cri111C\ •llld Mi><k111.:.t11L>I , ... 
U.S. CoNSI .. art. IL §.\.On impcdchmc·111 gcn.:r;tlly. ,;:,: R. l~t IHd.K, IMl'l \( 11~11 NI 

T111 CoN:-.t11u110NAl 1'1m1111~1' (1'>711: C Ht MK, l~ll'IA<llMINl. t\ lhNt>11011t. 
( 197-1) 

I LJX...f l ( '011gre.\.\io11ul .\uhpoc1t11.1 I:-- I 

dispute .... \' The House has vuted only three article.., ur impeach­
ment agatn..,1 e\ecu11ve hr;mch officials\~ and the Senate has 
convicted only four individuals of impeachable offenses.N 

Congre..,s thus j.., forced to rdy upon Section 192 criminal 
contempt proceeding.., as the primary means to obtain compli­
ance with subpoenas 1t has issued to executive branch oniciab. 
For various ri.:a..,ons, however, this statutory method j.., ill-suited 

to en..,un; adherence to such subpol!nas. 
Section 192 is a criminal provision urnJer whkh a vvitnt:s.., 

faces a jail term for noncompliance. 40 The sanction is directed 
not at enforcing compliance, but at punishing a contumacious 
witness for past detiance and deterring future contempts.

41 
Once 

cllurt proceedings begin, 4 ~ the Jefcndant cannot purge himself 
of contempt merely by producing withheld Jocuments or testi­
muny :11 The witness's inability to expunge a contempt citation 
severely limits the usefulness of Section 192 as a means to 
secure compliance with a congre..,siomtl subpoena, since the 
witness has little incentive to comply once a court proceeding 

begins. 41 

s,.,. /11 Fl' Suhput:na tu Niv<lll. .lhll F Supp. I, 5 n.9 !D.D.C. 197.\J ("i111pt:acl1n1c11l 
m.iy 11,, the !in.ti n;n1c'<ly. hut II j, not 'o ,J.;,igncJ that it .:an fun-:tiLHl a' a d.:tcrn:nt in 

~tll) hut the lllO'.-il l'.'\\..·L:-....,J\"L' l·a~c .... "). 
•·· l\\<l \\efl'. \<lil'.d ;1g•111ht pr.:,1de11h anJ one aga111,1 a cabinet oniei<1I (S.:cretary of 

w .. r W1lli<1lll lkl1'11;q1 Ill 18711) . .'ia h.:lllOIL J he Scop<' ,,(iii<' /111pn1< 1111/t'/ll l'mrer, 65 

NW. !Riv. 71'J. 7·lh··~X tl'J70J. 
"' :\11 four \\LTC kdl'ral ,1ud~c" Id. 
'" !he ,;:ctio11 pn1v1d.;, for " line· of not k" than 'ldOll ,111d 1111pri"rnmcnl for not J.;,, 

lli,111 <111<: mulHh. 2 ll.S.l'. ~ l'12 tl'JX2!. Sn· ul.w United Stall'.' v. Tobin. 195 F. Supp 
'\XX. 1>17 tD.lJ C 1%11. 1<'1 .. d .. \Oh F2d 270 iD.C. Cir.I. cert. de11ict!, }71 U.S. 902 

t l'H121. /i111.\C'l'111/lil ll•>lC . .J.l. 
"See. e.g .. Chdf '" S..:h11ack..:11hug .. lh.\ U.S .. \7.1 .. \77 <l'll>til: Sh11li1<1ni v. Unll..:d 

St.de''· 1X-l li.S .. Iii-I .. lliK-7111%11): rYILCumb v. Jad\,oiwilk l'apcrCo .. JJ•h U.S. 187. 

I 'JI t l'J.\'il 
' I lie lluu'c uf Reprc,..:11l<tll\C' could dn1p ih c1i111..:111pt .:nation <tga111,1 Ll'A 1\J· 

1rn111,1rallll llurf,11d hecau,e th.: United St;it<.:' Altorn.;y for the l)i,!IH:l ,if C11h11nhia. 
S1.111k\ S. I L11r1'. h;id rd11,cd lo pr..:,c11t the.: llou,c·, U>ntcmpl citation to the gr<lllU 
1111 \. \,". i11/n1 1wtc' )'\-'\8 ;ind .1c-:0111p"11ying tl'.'>I. Contempt proc..:i.:din~' thu' 1wvcr 
l1.1d b.:cn fo1 m;til) i11,1i1utcd .tg<tlll'l Burford in court. The I lou,.; lllok act111n to drop 
tli.: c«11llc111pt cll.1litlll hy a vu1c.: vol.: 011 Augu'l .1. l'Jti.i. alkr receiving acc.:" tu the 
d11cu111cnh prcv1<llhl) \\ilhhdd .. \a Wa,hi11~ton l'n,I. Aug . .\. 198.1. at ·I. cul..\ . 

"\c1'. ,-.g .. l11111<d State' v. Brc"'ler. 154 F. S11pp. 126, 1.\6--.\7 (!UH'. 19.'71. rn'd 
,,,, 01l11·r ~rt111111k 2'i.'i F.2d 899 tD.C. Cir.I. «'rt. t!c11ied, Yi8 ll .S. n-12t195Kl; U111tcd 
St<ile' \. (irl')l11>und Cmp .. \6.\ 1-. Supp. 525. 53.)-3-1 !N.D. Ill. 197.\). A few c:ourt' 
ha\<: <1tli:1Hpt..:d l1> 1.:mp..:r the: \C\t.:rity of thi' rc,ult by -.u.,pcnding ,.:i11c11c:c upon 
'"111pli.1n-:c with th..: ,ubpncna by 1hc dd..:ndanl. Sn-. c.i; .. Unit.:d St;llc' v. Tohill. 195 
!-. Supp. ;it Id?. Althuugh impn,011111cnt ;111d oth..:r puni,hm..:lll i> avoid.:J. the witnc" 

ne\erth.:k" r..:111a1m guilty of •1 aimmal iiCl. 
"·11u, \\'I' ..:ntic;i! h> l'L>llgf<;"'' dt:ci,jun [O provide fur CIVil l'.llforCl'.lllCJl[ llf Cl'.ilillll 

Sell" le ,11bpucll•t' 111 th..: Llhic' 111 (iovern111c11l Act, 2 Li .S.( '. \i l.l.\6 ( 1982). Sn• Si:nak 
flh1c' :\ct Reporl. 11111ro mHc 35_. al -1257 ("lnJc..:J. the ma.1or prnbkm in ithlituting a 
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In ;1ddllioo. the Sup1e111e t 'mill lias held th<1t in a contempt 
prosecution "the co11rts must accord to the defendants every 
right which is guaranteed to defendants in all othl'.r criminal 
cases. "·11 Accunlingly, the burden rests on the prosecution to 
establish that the defendant's n.:fusal to comply with the sub­
poena was willful;16 and that lhl'. withheld documents an: perti­
nent to the subject matter of the invcstigation.47 All eleml'.nts of 
the offense must be proven heyond a reasonable doubt ,4K and 
the defendant is entitled to a jury Lrial. 4') Moreover, as with any 
criminal prrn.:edure, Congress may not appeal an acquittal. 
These basic protections make convictions dirticult, as was <lem­
onstrated by the recent acquittal of EPA official Rita M. Lavelle 
in what many thought was an "easy" case for the government. ' 0 

Thus, Section 192 is of limited use to Congress as a means or 
ensuring compliance with its subpoenas. 

More fun<lamentally, however. Section 192 is an unsuitable 
mechanism for obtaining compliance with subpoenas issued to 
executive officials because the power to control prosecutions 

niminal contempt of l\>ngrc's p1<H.:..:eding i' thal. otKc th.: i1111i;1I rcru,al ha' m·u111cd 
anu a criminal t:ontcrnpt p1rn:ecding has bcgun, lhe rcc<1i\:itrn11t witnc" h<" no i111.:cn11vc· 
lo comply with the subpoena."). 

"Wal kin., v. lJniled State,, J.'i4 U.S. 178, 208t1957). Afford Ruw.:11 v. Urnted Stak,. 
369 U.S. 749. 755 t l9h2J. 

"' Haxer v. United State,, 358 ll.S. 147, ISi t 1'1581. rt1e rcquircmcnl ui' \\jllful11c" 
j, 'a11:-.ticd if ••the rcfu,al wa' deliberate and inlcntional ;111d "'"' not a n11:rc madvcrlcm:c 
or an accident." Fick.ls v. U nih.:d Stales, IM l-.2d 97, HMJ (!).<.'.Cir. l'J47 I. en/. denied. 
332 U.S. 85111'>48J. 

41 Watkin' v. Unih.:d States, .154 li.S. al 208. A c<>m111i11cc abo has the dut). upun 
specific objection by the wil!les'>. t<> provide an cxplana1io11 nn tlw recmd nf the suh.1c..:t 
matter of the investigation and lhe n:lationship of the suhjcct 111a11<:r to the rnjltc,tcd 
information. Id. al 214-15. In addition. an imtic1111c111 ch;irµ1ng the ddi:11tla111 \\Ith 
violation of Section 1'12 mu~t irn:ludc a statement of the suh.1cct matter ,,f the mvc,11-
gation. Russell v. United Srntcs. 369 U.S. at 771-72. 

••See. e.I{ .. Flaxcr v. United Slates. 358 U.S. at ISi: ()uinn v. United States, .\49 
U.S. 155. 165 (1955J. 

"'See. e.I{ .. Codisp1iti v. l'cnnsylvania. 418 U.S. 5011. 512!1'1741; Unitnl Stalo.:'> v. 
Bn:wster. 154 F. Supp. al 1.l6. 

"'The 1.avdlc Clt>C arnsc from her refusal to testify bcfon: the S11h..:onrn11ttce on 
Investigations lllld Oversight of the H<>thC t-:11.:rgy and ( \1111nwrcc· Com1111th;c. S«1· Ne\' 
York Times, July D. 1983, at I. .;oL I. L1\cllc. who had felt Ll'A wh.:n ,,uhpocnaed 
by the Suhcommittee. did nllt refuse to tc,,tify on executive privikgc µrnunJs. 

The difficulty or l'CS<>lvmg C.\CCUtive privilege claims Ill the l'<HJIC.\l of a .:riminal 
contempt pnKccding was expressed hy the United S1a1c' Court of Appcah fnr the 
District of Columbia Circuit as follows: "A contempt ot'Congress prosccut 1t>11 is not th.: 
most practical method 111 inducing c:ourts to am.wcr hrnad quc,1io11' broadly. hpccially 
is lhis so when the answers \1ll1ght nccc>'itrily dcm;111d far rcad1ing c,instilutiunal 
adjudit:ations." Tobin v. United State:-.. l06 F.~d at 274. The distri-:r court in fo/)//1 
expressed a similar sentiment: "IWJhcrc lhc cunte't is between diffen:nl g1>vcrnmcntal 
units, ... to rai,c these i"'ues in the context nf a c:onkmpt case is lo force the courts 
to decide many questions thal arc not really relevant 11> the undcrlymg problem of 
accommodating the interests of two sovereigns." 195 F. Supp. al 617. 

1984 l ( 'iJ11grn 1iu1111/ .\11/Jpo1'1Ji/.1 l:'i .'\ 

lies not \Vith Congress, hut with the e>.ecutive branch ihelf. The 
procedure for initiating criminal contempt prnceedings for vio­
lation of Section 192 is set forth in 2 U.S.C. * 194 (Section 194). 
Section 194 pnivides that the President of the Senate or the 
Speaker of the House will certify a contempt resolution reporte<l 
by the respective House to the United States Attorney, "whose 
duty it shall be to bring the matter before the grand jury for its 
action. " 51 

The conflict of interest inherent in assigning prosecutorial 
control to the U.S. Attorney, an executive branch official, where 
the action is against another executive official was illustrated 
trenchantly by the House's inability to secure the prosecution 
of EPA Administrator Burford. On December 16, 1982, the 
House, by a vole of 259 to 105, cited Burford for contempt of 
Congress.'2 Pursuant to Section 194, the Speaker of the House 
certilied the contempt resolution to the United States Attorney 
for the District of Columbia, Stanley S. Harris, for presentment 
to the grand jury. :>i The U.S. Attorney not only refused to 
present the contempt citation to the grand jury, but joined the 
Justice Department and Burford in an unprecedented legal ac­
tion against the House and a number of its officials. 54 The ex-

'' Scc11on 194 provides in full: 
Wh.:ncvcr a witness summoned as mentioned in !>CCtion 192 of this title fails 
tn appcar to lc,tffy or faih 10 produt'.e any honks. papers. records. or docu-
111<.:nts, "' rl'.qum:d. or whenever any witne's 'o sunrnwned refuses to answer 
an\ qucsl1t1ns pertinent 10 th<.: subject under inquiry before either House, or 
any J•lllll co11111uttcc o.:slahllshcd hy a .ioint or concurrent resolution of the two 
llouses of Congre", 1>r any committee or subcommince of either Hou:-.e of 
Cu11grcss. and the fact or such failure or failures is reported to cilhcr !louse 
while Congn:"' is in se\Sio11. or when Congrc's is not in session. a '>latcment 
of fa1.:t constitu11nµ such failure is reported lo and tiled with the Presidt:JH of 
the Sena le or thl' Speaker or the House, it shall he the duty of the said President 
,,r the Senate or Sp.:akcr 1>f the llous.:. as the case may he, to certify, and he 
shall su ..:crtify. the statement of facts aforesaid under the seal of the Senate 
or I louse. as the Gtse may he, to the appropriate Unilcd States attorney, whose 
'11111 it shall he to bring the matter before the grand jury fur ib action. 

2 u.s.c. * l'J4 (1982J. 
''H.K. Res. 632. 97th Cong .. 2J Sess .. 128 CONG. Ru. HI0,061 (daily ed. Dec. 16, 

1982). 
"Se« 12H CoN< •. Rt (. HI0.268 !daily ed. lkc. 17, 1'182). 
'4 The named defendants were the House <lf Kepn:se11ra11ves. the (\immittcc on Puhli..: 

Worb and Tran,ptlrlalion. Rep. James J. Howard (D-N .J. ), Chamnan of the Commitlec 
on l'ubli..: Work.-. and Transportation. the Subcommittee on lnvesligalwm and Oversight 
uf the Com111111cc on Pub Iii.: Wmb and Tnrnsportation; Rep. Elliott J. Levitas ( D-Ga. ), 
( 'hairman of the Subcomrnillcc on Investigations and Oversight of the Committee on 
Puhh..: Work-. and Transportation; Rep. Thomas P. O'Neill (D-Mass. ), Speaker of the 
House of Kcpn:scntative,;; Edmund L. tknshaw, Jr .. Clerk of the !louse of Kcprescn· 
tativc'>; Jm;k Rus'>, Sergcalll-al·Anns of the House of Rcprc'>cntativcs; irnd fames T. 
Molloy, Doorkeeper 1>f the House of Representatives. In its motion to di,miss, the 
House sardonilally noted that "lt!hc complaint docs 1101 name the Chaplain or the 
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ec111ive olliciah sought a decl<iratory JUdgnwnt that Burford had 
acted lawfully in refusing to turn over certain allegedly "enforce· 
ment sensitive" dm:umenls to the Subcommittee on Investiga­
tions and Oversight of the House Committee l)IJ Puhlic Works 
and Transportation. The Districl Court Jismissed this suit on 
February 3, 1983. ,:; 

Harris's refusal to present the contempt cilation to the grand 
jury appears to contravene Section 194, which provides that it 
shall be the "duty" of the U.S. Attorney to bring the matter 
bdore the grand jury. )1> At least one court has so ruled. h.>r 
example, in Fx parte Frnn~/ield,' 7 the United States Dislnct 
Court for the District of Columbia declared that Congress "left 
no dis1:retion" to the U.S. Allorney and that he "is required, 
under lhe language of the statute, lo submit the facts lo the 
grand jury."5x 

l'o\llllaster. !he twu r.:ma111111g clcc:Ied L"On'>lilllli•>IJ;d I l<>li'>O.: ofliccr'> ... Brief ur the I lou'c 
<>I' Rcprcscnlal1ve' al 7 n.2. Unucd Stales v. Hut1,c of Rcp1.;,i;n1a11ve,. 556 !·.Supp. 
150 (D.D.C. l'Jli\J 1!1l~reinalkr c·i1L'li '" llou.,e Burford Bnci'j. 

"5:ih I;. Supp. at 1)0. Judge Sn111h di,mhsed the ;1cliu11, '>l<1l111g ht' hclid !hat. !!ivc·n 
the exi,tcncc of Si:i:1iu11' 192 and l'M. thi: "prc!Crrcd" lllethod to rc,,1Jvc !he c.\ec11111..: 
pnvilcge c:l;1im wa' ;, criminal c·1rnlernpl pru..:ccdm)!. Rccogn111ng the "d1lfo:ult1n ap­
parent" in prn,en11mg an cxcc1111v.: orticial for conlclllpl. Judge Sn11th e111.:ouragcd "'lhc 
two branches lo sclllc their diffcn:nces w1tl10111 funher judiL"ial involv.:ment." id. at 
153. 

'" 2 lJ .S.C. § 194 (l'>l\2). LI .S. 1\lturnc:y lla1ris. Ill later te,timony before the llull'>l' 
('tn11n1illcc on Public: Work'> ;wd Tran,portatwn. argued "that the ti.'><: of the W1>1d ·,11,111' 
in a statute like 2 U .S.C. § 194 is dircc1ory rnth..:r than mandatory. l'nurh qu!lc IA i'>d) 
have held Thal a legislature\ use of the wurd ·shall' doc' fh>I dcpnve a [llO\C(lllor of 
hi' normal prnsi:cutorial discrc:tiun." St;llcmclll of Stanky S. llarris, United State' 
Allorni:y for the Distri<.:I of Culumh1a, lkfon: lhe ( 'tHnm1llc..: on l'uhlic Wurl-,, and 
Trnmportation uf the Home of Repn:sent.itiv.:s at 5. Jun.: 16, 1'18.l Inn file with 1hc: 
i-IAl<VAtrn J. ON L11<1s.) iherci1wfter c:ited as Han!'> Tcs11111011} J. Harns t:ilcd nu au­
thority 1<.ir thc,i: 'latements. 

" 32 F. Supp. 915 <D.D.C. 1940!. 
''Id. al 916. Afford Un11cd Stale-. v. Brewst.:r. l:i4 r. Supp. 12h. 1.16 <D.D.C l'J'i7l 

!"United Stat.:s Auorncy lhasj. . d111y . ll> h1111g lh.: mailer before the grand ju1} 
for its action ."); R. Grn nJ-Allll . .111pr11 note ~O. al 42: J. llAMll toN . . \llf'l"<l nole 
13. al lJ4; Sky. J11dicial Rc1·i1'll' o(Co11gn·.>.>io1111/ /11,.ntig11tiu11': /.1 illl'rc 11111\ltcm111ii·,· 
to C111tt•·111pt:', J l G. W. L. Rt v. W9, 401 ( l'i'i4); Lee, L"1t·c111i1·" l'ri1·tleg<'. Co11grn.>io11ul 
S11h11oe1w l'm\'n. and ./11</i<iul Rn·in1·: lhrn' Bru11chn, Jhn·e i'oll'crs, and Some 
Re/111io11.1/11p.1. 1978 B.Y.ll. I.. Riv. 2.H. 257. 

In its '>Uil agarnst the 11011\e. the Ju,1ice lkparlmcnt just1licd the U.S. Allorncy's 
decision not to report the conlclllpl .:itation lo the grand jury by <.:!ling the court', 
stalcmcnt 111 An;1-.ara v. Ea:,tland. 442 F.2d 751, 754 n.6 tD.C. Cir. 1971), that "pcrhap' 

. the cxc..:utiw branch may dc..:idc not lo present the mailer to the gram! jury 
(a-. <Kcurn:d in the case: of the oflkiah uf thi: New York Pon Alllhontyl." ll is unckar 
\~hat c;1~c the D.C. Circuit wm rdernng to in thi' ralher cryptic '>lalement, for it i.:11.:d 
no case invnlviug the New Yorh. Pun Authonly. The D.C. Cir..:11i1 did d.:cide a Cil'>e 
involving rnnlempl by a Pon Authurity oflic1al, Unil.:d Stale' v. Tobin. 195 F. Supp. 
588 ( D. D.C. 1961), hut the U.S. Attorney there did 1101 n:fu,e to prc,cnt the mat1.:r to 
the grand jury. Rather. "It !he charge wa' brought through an lllformalion. [the Pon 
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Adhen.:nce hy the lJ .S. Alllff!ley to this requirement would 
not, ho\\.ever, seriuusly limit Justiee Department 1:011trol''1 ovL'r 
a Section 192 pt'lll'.eeding. ThL' U.S. Attorney has ctrnsiderablc 
int1uen1:e on the grand jury anJ eould attempt to convince it that 
nu indietment should issue because a valid L'XL'eutive privilege 
defense exists."0 Although a grand jury has the power to present 
an indictment despite the U.S. Attorney's opposition:" the in­
dictment will not be valid, and no niminal prose1:ution rnay 
proeeed, unless it is signed by the U.S. Attorney"~ who has 
ah-.olute diseretion in de1:iding whether to affix his signature. 1i1 

Even if the lJ .S. Attorney signs the indictment, both he and 
the Attorney General have the power later to enter a nolle 

Authnrity ,iftit:iall havmg waived hi' right lo (irand Jury pn::,clllmcnt and pnbcrntion 
by 111dl(tJllcnt ."Id. al 5<J2 11.2. 

"'Althuugh ScctJOll 194 refer, to the 11.S. Attorney, U.S Attorney'> illC oftke1» ufthe 
Ju,1iu: lkparl1m:111. and 1l11:n.:fo1c '>l1bordina11: lo the Attorm:y (oencral. The nmllict 
thi'> may imp< ht: 011 the A11tn11cy (icne1 al i, plain. '>illce the l'rc,1d.:111 likely will have 
rn:c1v.:d !he Allllrn~·y Cicncral'\ advice before a'>'>Crting cxc<.:utive p1n1kgt:. In fo..:t, in 
1 ci.:cut ye;11, '>Ud1 11n ulve111enl by the Allnrney General ha'> become a formal requin;­
n\L'nL A d11e..:t1vc, i"ued hy l're,11kn1 Ni\on in 1969. anJ '>1111 in cft\:ct. prnvidc'> that 
th..: i11voc:,1tio11 of cxc·cu11vc p11v1kge i' ,ubjecl to the following proecd1m1l '>tcp': 

I. If the h1:,1d of <Ill lo.\c1.·u1ivc department ur agem:y (hcn;;iftcr rcfcncd to as 
.. dcp<1rt111en1 head") behev.:'> lh;it compliance with a request for information 
front a ( "ongrt:'»ional agcnc:y addn:"cJ lo his departmc11t or agency rai,es 
a '>llh\lantial question a., to the: nt:ed for invoking ExcculJve pnvikge. he 
'>ltuuld comult th..: Allurm:y General through the Office of Legal Counsel of 
lht: lkpa11mcnl of Ju,llcc. 

> If the dcpa11mcn1 hc:ad and the Attorney General agree, in <1ccordance with 
the policy ><:I forth above, that Executive privilege shall 1101 be iJJV<>kcd in 
the c11c:u111,1ances. the inhmnatwn shall be rekased to the inquiring 
(\1ngrcs'1onal agenc,'. 

3. If the deparllllcul head ;rnd the: Allorney (i.:neral <1gn;e that the cin.:um­
'tancc:s _1us11fy the invo.:ali<>ll of E:-.eculive privilege:, or tf either of them 
behc\'e'> that !he l'>'llt: should be s11hm1t1cd IO the Prc'>i<lenl. the nwtte( ,!)all 
be uan,mittcd lo the Coumel to tho: l'n;,idcnt. who will advise the depart· 
111ent he<td nf the Pres1de11! ·, det:i,iun. 

R. Nl\011. Memura11dum ll>r the I kath of Lxecutivc: Depan111enh and Age110.:ic': b,­
L1blt'>llill!! a J>i ocedurc lo Govern (\lmplianc:i: with Congn;,sional Demands for lnfor­
n1alH>ll (l\lar. 24. 196'!). 

"' In I lou'>c lt:'>limony. ll .S. AllortKY Harri' '>lated that "ltlhc fact i' that a prn,ecutor 
has an obl1gal1on ll> prc,ent exculpatory cvidc:m:c a> well as in..:ulp<1lury evidence to a 
gr<1ndjury . iTJhc grand jury would be: entitkd to know that lllurfordj was following 
the order' of the Prc,1de1J1 of the Unlled States in nmducting hen,elf as she did." Harris 
Tc,1imuny, .wpm note 56. 

'"Sec.<'.!:., United States v. Smyth, 104 F. Supp. 28J, 294 (N.l). Cal. 19.'i2l ("Un­
que,li<Hhtbly, thi: grand Jury arc under 110 rteces,ity to follow the order' of the pro,c­
cutor. They can pre,cnt an imticllm:nl whc:thcr he will or not."); Jn,.,. Miller. 17 F. Ca, . 
29.'i (('.C.D. Ind. 1878) !No. 92.552) <in>truc:ting the grand jury that ii ha' the pow.:r to 
return an 111d1<.:1ment againsl the acctbed Je,pite instructions from thi: President to the 
U.S. Allorn.:y not to prn<.:ecd with the investigation). 

"'Se<' Ft.I>. R. C1<1M. P. 7tcJ. 
"'Sa. e.g .. United States v. Cox, 342 F.2d 167, 171-72 (5th Cir. 1965) cert. denied, 

3lil U.S.9J5(J%7J. 
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prust:y11i disrnissi11g it.'''1 Tilt~ U.S. Attorney also can decline to 
bring the case to lnal within the time lirnits of the Speedy Trial 
Act,"' thus mandating dismissal.ht' In <1ddition the prosecutor 
might refuse lo resist a motion to dismiss based on executive 
privilege grounds. Finally, if the prosecution proceeds and cul­
minates in conviction, the President can always pardon the 
convicted official. lnueed, Presiuent Franklin D. Roosevelt par­
doned an individual convicted of contempt of Congn:ss."7 

Finally, the use of the criminal contempt sanction in executive 
privilege disputes may be unfair to an executive official follow­
ing the President's orders. A witness "acts at his own peril""H 
be<.:ause a mistaken view of the law is no defense."') The fact 
that a witness was acting under the orders or a superior authority 
does not appear to <.:onstitute a valid defense. 70 This unfairness 

""At common law, a prosc.:utor haJ ab,olutc J1~«.:rction to enter a nolle proM:qui. S"" 
Confiscation Cases, 74 U.S. (7 Wall.J 454, 457 ( IX68). Presently, u11Jer Ruic 48 of the 
Federal Rules of Criminal Procedure, court approval is rcquircJ to terminate prnsccution 
once trial has hegun. F1.o. R. CtuM. I'. 48(aJ This requirement was addcJ to prntccl 
!he Jcfcndanl from pmsccutonal harassmcrll, e.g .. charging. di,missing. and rcd1arging 
the Jcfcndanl. Sec RinalJi v. United States, 4.'4 U.S. 22, 29 n. l'i ( 1977). l.cavc of lhc 
court is denied only where the U.S. Attorney's motion is "ta1111ed with i111proprie1y" 
and not "motivated by considerations 'dearly within the public interest."' Id. ;.11 

34. Examples of such improprieties include a motion motivated by a bribe, an1ipath} hl 

tht: victim of thi.: crime, or rhe like. Se1· United Stati:s v. llamm, 1159 F.2d 624, 6~0 t'ith 
Cir. 1981 ). However. even if the coun dcnie; the U.S. Attorney's nolk 111·0,cqui motion, 
the court is powerlcs; lo compel the pro,ccutor lo pur,ue the c;1M: vigorou,ly. The U.S. 
Altorncy, for inslarn.:c. can indicall: 10 the grand jury the comidcr•llion' !hat counsel 
no indictment or acquittal. St'<' 3A c. WRIGll I. l;LDLRAL l'RA('I Jn. AND l'RO(l.l)llRL 

§ Hl2 ( 19H2). 
'''Ill U.S.C. \i 3161 (Supp. V 1981). 
'"Sec United Stales v. N. V. Nedcri«ndsche Cornhim1tic Voir Chemi,che lnJu,tr ie. 

453 F. Supp. 462, 463 tS.D.N.Y. t97XL 
•

1 Dr. Frnnci' E. Town,cml in 19JK. Sn· 83 U.S.C. 8425 ( 1938!. Set· a/,o 'fov.11,cnJ 
v. Uni1ed Slates, 95 F.2d 352 !D.C. Cir.), <<'rt. denied, 30.\ U.S. 61>4 ( 1'13XJ. 

""Chapnrnn v. United Stati.:,, 5 App. D.C. 12'.!. l.l6 t IX9KL <!!f 'd, 166 U.S. 661 ( IX991. 
See also Sindair v. United Stale>. 279 U.S. 749. 767 ( 1929). 

• , See, e.x .. Watkins v. United State,, J.'i-1 U.S. 178, 208 (1'1571 ("An cnoncuu> 
determination on his part, even if made in the utrnosl good failh, doc' not e\culpalc 
him."). 

7" No case dirt:ctly has held !hat the dcfc11'c or 'upcnor order' ju,tilic' a government 
oflicial\ noncompliance wuh a ningressional subpoena. llnired Slate' v. Tobin. 1'15 
F. Supp. 5~8 (D.D.C. 1961), rejected :-ttcll a defcm,c raisi.:d b}· the Fxecutivc Dircct.>r 
of the l'urt of New York Authori1y. who disregarded a Hou.,e subpoena upon onlcrs 
from the Govcrnon, of New Y<lrk and Nev. Jersey. hi. al lll.l-16. Altlhlllgh holding tlwt 
the defense provide,., no legal just1lkation for failure to comply, the .:ourt kft open 1he 
possibility thut an order from a supennr, if unsolicited by \he dt'<lhcdient oflkial, might 
dcnmnstrnte a lack of the willfulness required by S.:cti<.m 192 for conviction. St'e supm 
note 46 and accompanying tt:xt. 

In fo/Jin, the court of appcab reversed the lower cm1rt on the grnund that the 
subpoenaed documents were not relevant under the Housi.:'s au1hori1ing re,olution to 
the nimmittec. Tobin v. United State,, J06 F:!d 270 lD.C. Cir. 1%2). s,.,, also Sawyer 
\I. Dollar, 190 F 2d 623 ( D.C. Cir. 1951 ), rcjn In/ ll.I 111001, 344 U.S. 806 ( 1952) (Jcfcn,c 
of superior orders no juslitkation for f;ulun: to comply with civil rnnkmpl ordi.:r of 

l 'JX-1 I ( 'on~rn.1i,1111tl S11ii1>uc11111 l."17 

may, ho\vever, work agai11-,1 ( '011.r.;rcss, as the C\lllrl'> llld)' he 
disin1.:lined to permit or uphold a prnsecution when they believe 
a defendant is being treated unjustly. 

II. T111 PtWPOSLD B111-A CtVIL Al ILRNl\llVL 

As an ;tlternative to bringing a criminal contempt at:tion under 
Section-, 192 and 194, the prnposed bill (Section 1364a)71 would 
provide a civil remedy for the enforcement of congressional 
subpoenas issued to executive officials. The procedure sug­
gested is similar to that presently available under the Ethics in 
Government Act lo enforce Senate st1hpoenas72 directed at per­
sons other than federal cmployees. 7

i 

Subsection (a) of the proposed Section 1364a would give the 
United States District Court for the District of Columbia juris­
diction over civil actions brnt1ght by either house of Congress, 
or an .. authorized" committee or subcommittee, to enforce or 
secure a declaratory judgment as to the validity of a subpoena 
directed at an executive branch official acting in his or her 
oflicial capacity. 74 The requirement that a committee or a sub­
committee be '"authorized" ensures that a house of Congress 
concurs in all civil actions brought under this section, even if 
the action is brought in the name of the committee or subcom­
mittee issuing the subpoena. The serious nature of interbranch 
executive privilege di-,putes justifies this requirement. 75 A sim­
ilar reyuiremcnt is impc)sed by the Ethics in Government Act, 76 

..:1nirt 1. 11111 /'/, llrnlnl St<1tcs v. Raµen. 340 LJ .S. 462 ( 1951) (Upholding refusal to comply 
\\llh cuuri's ..:ri111111<1I u1111..:111pt order hcc·a11sc of ordcr of U.S. Attorney Gcncrnl under 
lhc h:dl'la1 llou,ck..-i.:p111g 'lalute. '\ lJ.S.l'. ~ 22t1'>82)). · 

' rl11s proposed add111011 to 28 li.S.C. "set uul in full in the Appendix lo tlus Article . 
·· ( 'n1112""' h'" c'lliiCted .rn;1logo11., ..-nforccmcnt procedures authonling numerous 

imlq1cnde11t .llld t:.\c'Clltl\e age111.:ics to seek the <tid of fcdernl court> to obtain cumph­
anu.: v.llh a!(cncy s1il1p11e11as . .\,,,,_ .-.g .. 1:1 U.S.C. § 49 ( 1982) (Federal Trade Commis­
"'1111: I~ ll.S.C. 'l1X7iilcl t l'IX2l tS111all Businc'' AdmirustrationJ: 19 Ll.S,(' * LBJ(l1J 
t 197hl t lnternation;1I Trnde Comllli'>'•l<HJ): and 42 U .S.C. ~ 405tcJ ( 1976) (Social Security 
Ad1111111't ration). 

" Sn· .1urin1 nut cs \ l~.l.'i <1nd accompanying lc.\t. The Sl·tialc Report accompanying 
lhc FthK' 111 (}ovc1 n111c11l Act '>l<ttcs. l1<iwevcr. that ";1 i'utu1e statute 1111ght specilically 
g1vl.' the u11Jr1' j11nsd1.:11011 lo hear a civil legal action hroughl by Co11g1ess to enforu: 
a 'ub1wu1" ;1gamst ;in cxccultvc branch olfo.:iaL" Sena!.: Ethics Act Report, .rnpr11 note 
.\:'i, ;11 4105, 

., Conduct by an nccutivc orticial not a..:ling in an olfa:1al cap;1ci1y pre,umahly v.ould 
not he based on e>.ccutin: privilege and thus would not p1e,cn1 thc kmd of mterbrand1 
l:tn11licts that Section 1.li>4a cuvcrs. The Ethic:' in (iovi:rnment Act. 28 U.S.C. * LlM 
tS11pp. V 1981 l, cma' nccutive of1ic1als acting 111 private rnp;1citic,. 

''Accord Co\, 111pn1 tl<Jlc 13. al 14.14. 
"See 28 U.S.C ~ L\64 (Supp. V 1981). 
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and the piucedun: i-., L'1Hhi'>lelll with Sectiun 19--L which require-., 
th;1t a crilllinal con!Lmpt n:-.,olution he vutcd hy a !'Lill house uf 
Cungre'>'>. To en-.un: that acti01h brought by Sena!L commitlLe'> 
or subcommittee-., arc specilically ;1uthori1cd by the Senate. 
subsection (e) of Section U64a provide'> that the Standing Onkr 
of the Senate '"authori1ing :-.uih hy Senate Conunittee:-." 17 doc'> 
not perrnil suit under the section. 

Two remedies pruvided in the Ethics in Government Act-a 
civil contempt prnl'.eeding and an al'.tion to prevent a threatened 
refusal lo comply with a subpoena-have not been ineluded in 
our proposal because Sn:tion I 364a would deal exclu:-.ively with 
executive hrnnch otfo.:ials. A contempt aclHlll normally should 
not be re4uired to force subpoena compliance by executive 
branch employees; ;1 declaratory judgment or injundiun shnuld 
suflice. 78 There abo <.1ppears to be no signiJicant nce<l to create 
an action to prevent a refusal to comply by a federal oflkial 
since an existing criminal statute already prevents obstructions 
of congressional investigalions. 79 

Subsection (a) abo would re4uirc that the District Court .. ..,hall 
hear" an action brought by a congressiunal body under thi-., 
section. In the past, some courts have been reluctant lo enter 
into interbranch dispules.x0 The reyuiremcnl !hat the courts 
"shall hear" actions brought under Section I 3Ma in:-.tructs the 
District Court to resolve these disputes on the merits and not 
dismiss them on discretionary grounds. 81 

Subsection (b) would expedite consideration of actions 
brought under this section. Without prompt adjudication. civil 
subpoena enforcement would be of minimal value to a body in 

'
1 

In 1928. the Se11;11<: pa"c·d a rc"1l11t11111 ;11111111111111µ th l'<>llllllill<X' In ··1>1111!! '"!I llll 

hd1alf of and in the name of the l irnkd St.11':' in any c1n1n 1>1' cumpetc·111 iu1 '"ltc1i"11 ti 
the com111illcc j, of !he opinion lh;ll lhc "11t i' nen;";ir1 lo the ;1dcqt1.1lc pcrfurmam:c 
nf the po1\·cr' vc,lcd iu ii or lhc du11c' itll(hhnl upon II h1 lite ("111,lilllllllll. rc,olu11u11 
of lhi; Si.:natc or olhcr la\\ ... S. Kc,. 262. 71111! Cunµ. hi Sc"·· 119 l"oN<o. RI 1 10.'>% 
I 1928!. The Si.:nak !'"''"" 1111.'> rc,olu1ion 111 rc'fhlll\L" hi the Supn:111c ('um(, hold111µ 
in Recd v. llnard ufCnunl} ( \rnuu·r,, 277 ll.S. \71>. \XX il'J2XL that a Scn<ik cu111m1!tcc 
w;" wi1l11n1l po1H:r Ill brinµ" civil 'uit lo c11i<1rcl'. 11' ,ubplll'.na hi.:c.iu'" 1t·1l'. S.:11a1c ii.id 
rl<ll au1lwn1ed ii It> do \o. l<nol11tio11 21>2 ;, now pan 11f th<: SLmding ( )rdcT'> uf tit.: 
Sl'.nat.:. Sa S . .lotr1c No. )72. 70-1. Ma; 2K. 1'>2X. The 11011\c of l{cprc'cntativc, h;" 
not gr;1111cd ih co11111111tcc' ;r cornp,irabk )!L'l1t:ral ;11ilhnri1atio11 to \llC. 

"Noncornpliancc \\ ilh a ..:uurt urdcr under Sc:C11011 l.\h.Ja could, huwcvcr. 'uh_1cC1 
the 1wnc:o111plyinµ oflic·1"l to lhc· ,·our(_, 111haent .:onti:111pl P•l\\ c:r,. 

'"Se" IX ll .S.C. * I :\O) I l'JX2 l. 
"'Se,,. e.g .. U11i1cd St.tic' v. AT,l::T. 5h7 F.2d 121 ID.<". Cit. 1'1771: )'if F2d .1K..t 

tD.C. Cir. l97h); United Stale'\. llrnhc uf l<cprc:,c111ativc'>. :\'iti !'.Supp. l'iO 1D.D.C. 
1'183). 

" ( 'unµr..:" li;i, i1hcl1.:d 'i11HIC1r rcq111rcmc111' in uthcr ,1;11111.:, .. \n'. e.g .. Fc:dcr;d 
Lmployc.:,· Cumpi:n,;111011 :\c·t. 5 ll.S (' * X12'i 119821: Sugar AL"! of l'J-IX, 7 ll.S.C 
S 1115tcJ (lllllllkd 197-ll; 28 ll.S.C. * 2.\t>i ll'i71l) Ocdc1;il intcrplc•ader pnlliw>nl. 

198-41 ( "111.~/'<'.\lf<'l!ilf .\11/J/>Oi'l/I/.\ I 'i•) 

immcdi<tle ncL·d \lt' 111<1tc1iab ortc'itimony. t 'ungress ha-. placed 
such a prn\'isiun i11 nurncrous statutc'>,x2 i111.'.ludmg the Ethics in 
Ciuvl.'.rnlllcnl Act.'' 

Sub-.cctiun (c J provides that an action or remedy brnught or 
imposed under this section will not tcnninatc upon sine die 
adjournment ~II the end of a Congress if the committee or sub­
committee issuing the '>Ubpoena certifies to the court that its 
i111crc'>t in the subpoenaed information or testimony continues. 
This subsection t'tlrcdoscs potential problems that might arise 
because the House or Keprcscnlatives is not a continuing body.K·I 

Subsection (d) ensures that the l'.ivil remedies contained in 
this :-.cction arc available without precluding other remedies 
available to ( \mgress lo enforce its subpoenas-in particular, 
its self-help and statutnry contempt powers. While enactment 
uf this proposal nrnld not eliminate Congress's traditional rem­
edies. the civil remedy could be employed to n:solve these 
interbranch disputes in the great majority of cases. 

Subsection (fl provides that Congress may be represented in 
an action under this section by counsel of its choicc-e.g .. the 
Senate Legal Counsel, the Counsel to the Clerk of the House 
of Representatives, committee counsel, or appointed counsel. 
Subsection (g) would permit an action under the section to be 
brought by any au1hori1cd standing. select, joint, or special 
com111itlce or subconunittcc. Subsection (f1) would C'>tablish that 
Sectiun I J<i-4a applies tn all officers or employees of the federal 
government--inclmling the President and Vice President. 

111. P1nv1ous PtmPOSAl.S 

Various propo'>als fur federal cuurt jurisdiction over civil ac­
tion-. brought hy Congress to enforce subpoenas is:-.ucd to ex· 
eL:111ivc officials have been made in the pa:-.t.H:i While none be­
came law, they have received serious support and consideration. 

·'·' .\"'"· <'.g .. l'L"lkt;d Lh:<:tiun ( 'u111p,11gn Act. 2 ll.S.C. !l 4.17dthl 1 l'JX2L h;daal 
l 111pluy..:c,· C11111pc'fh,1\1on Act. .'i lJ.S.C. s Xl25I19821: Sugar Ac:l of l'J .. !X, 7 ll.S.C. * 11 J:'i(l'.l lunuttcd 1'1741: A!,!11..:t1l111ral Adju,Irncnt At.:t of 19.\X, 7 U.S.C. * 13Mi ( 1982!. 

"28 ll.S.C. s l:\11-llcl ISupp. V l'>KIJ. 
·"Sa Ruk' nf 11t,· lhiu,c of Rcprc,cnt;1tivc,, H.R. Doc. No. 416. '!kl Cong .. 2d 

S'"'''·· lfok, XI. 2rn111 IHAl. Ruk XXVI and,:,: .~86, 3KX. 71H, 901. Thi: Scnalc, 011 thc 
othi:r hand." a C:llntinuing body. Sr<' Kidd1d;', Senalc l'roc:cdurc. S. Doc. No. 21. 9Jd 

Cong .. ht Si:''·· Ruh:' XXV<4l. XXIH21. 
'' Scvcr;d Cllllllllclllator> ahu lnvi: propu,i;d a i.:ivil mcch;1111"11 to enforce cong1e'>­

,ional ,uhpo.:na,. Sec. t'.g., J. IL\~111 ION, .lli/'rll note I.\. al l9'J: R. B1 IH.t.lt, .111/•r<I 

note I.I. al l.l.14. Dor,.;11 & Shattud ... lllprn nolc l.l, al .B--10: Co.>., .111pru note Ll. al 
14.14: S!,.y, 1111m1 nulc :'iK. 
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Rerrc-,e11tattvc Kcnndh B. Keating (R·N.Y.) introduct:d the 
tirst :-,uch proposal in llJ)J.x" His bill providt:d for t:ither House, 
anJ any i..:ommillt:t: or suhi..:ommittet:, upon a majority vote llt' 

its member:-,, to "'invoke the aid of the United States di:-,trict 
1.:ourts in requiring the attendani..:e and testimony of witnesses 
and the production or evidl'.m:e."XI Although direded generally 
at compliance with congressional subpoenas and not specifically 
targetted to reach members of the executive branch, Keating's 
proposed bill did not exclude executive orticiab from its scope. 
The bill passed the House,xx but the Senate took no action. 
Keating reintrndm:ed the hill in the Eighty-fourth, Eighty-sixth, 
and Eighty-seventh Congresses, but in no case was any <H.:Lion 

taken.x9 

More recent proposals arose out of the Watergate contro-
versy. In its final reporL, the Senate Watergate Committee rec­
ommended that "Congress enact legislation giving the United 
States District Court for the District of Columbia jurisdiction to 
enforce congressional subpoenas issued to members of the ex­
ecutive branch, including the Prcsident."'Jll Confronted by Pres­
ident Nixon's r~fusal lo comply with its subpoena duces tecum 
for White House tape recordings of five conversations between 
President Nixon and his associates, including former counsel 
John W. Dean, Ill, the Watergate Committee sued in the District 
Court for the District of Columbia st.:eking a declaration that 
President Nixon's claim of executive privilege was unlawful. 
Chief Judge John J. Sirica dismissed that action, ruling that no 
existing statutes gave the federal courts jurisdiction to hear it.

91 

"" H.H. 4975. 83<l Cong .. ht St'"· ( 19531. 

"' Id. 
"'Sc<' 100 CoN<i. Ru. I LU8·-40 ( 19541. 
"'' Sl'e 11.R. 780. 84th Cong .. ht S<:"·· IOI CoN". RI<. 47. 29~4 lllJ'\SI; S. 1~15. l'tilh 

Cong., ht Se''·· 105 CoN<i. Rt(. 5024-·2'.'l <l'>'i'JJ; S. 2074. K7th Cong., hi Sc''·· 107 
CoN<i. Ru. I0.221~22 ( t%t 1. Keating', prop"'cd hill. es,enl1ally the 'ame in the Home 

an<l Senate ver'i'lll'" prnv1dcd: 
Be it cnac:tc.J hy the Scnalc and I lou'c llf R<'.pr..:,<:nl<1l1ve' of l he l I nitcd S1a1c, 
1>f Anwrica in (\mgr<:s' a-..":mbkd. Thal (a) cith<:r llothc. ;1ny c1H11m1ttce m 
subcommitl..:c of cllher I liHt\C. any joint c11m1111llcc of the two Hous<:s of 
Cnngre" may, by an artirmative vole of a ma1ori1y of it' a..:twd mcmhcr,h1p, 
invoke th<: aid of the United Siat<:s di,11ii:1 cntirh in requiring the allcndancc.: 
and tc,timony of witnes,cs <tnd the prmluc1inn ,1f C\tdc111.:c. in furthcratKC of 
any 1114uiry sw.:h House, cntmnillec. subcommittee, 1Jr jo111t committee is au-

thori1.ed to undertake. 
id. 

"'The hn<il Report of the Senate Si:l.:ct Cnnm1i11cc 1u1 Prcs1dential Campaign Activ-
i1ics. S. Rt I'. No. 9X I. 9Jd Cong .. 2d S<:ss. IOX4 I t•J74J. 

'"See Senate Sekel C1Hnn1 v. N1MH1. .\6h I'. Supp. 51 !D.D.t' 1'17.\J. The Walcrgalc 
Committee primarily ha<l relied on 1w11 sla!Utury ha'<:' fnr jun,die1io11. 28 U .S.C. ~ 1345 

19841 ( 'ot1gfl'S.\iUlli1/ .')1i/JjltJCJ11/S I h I 

In response. Senator Sam J. Ervin . .Ir. (D-N.C.) intrnduced a 
bill similar to what \'>C propose. 92 Some senators, huwever, ob­
jected because tht.:y felt that the bill was too brnad.'n To ensure 
prompt passage, Ervin offered a compromise that Congress en­
acted. The substitute statute gave the District of Columbia Dis­
trict Court jurisdiction over suits brought by the Senate Water­
gate committee to enforce subpoenas issued to exe..:utive branch 
ofticials.'J4 

t t'i7ti) t"L\L«:pt '" lllhcrwi'c prnvidcd by an Ad of Co11gre". the ()j,1rie1 Coun shall 
have nngmal .iurisd1ct1tin of all civil actwns. 'uih or procccding' commenced by the 
ll1111cd Statcs."). and 2il ll.S.C. ~ l.IJl(a) <1976 & Supp. V 19illl. thc fcderal quc,tion 
.111ri,di<:ll<Hlal provt,,inn. which at till: time provi<l<:d that "It Jhc di,lrict courh shall have 
onginal jun,dictwn of all civil action' whcrcin the mailer in contrnver,y exceeds the 
,um or value of :j, 10,000 . . ar1'c> under the Con,lltution. Jaw' or trcat11:' of the LI nited 
Stat<:,." Judge Suirn found both prnvismn' 1nappli..:ahlc. 

.,, S. 2Ml. 'J.ld Cong .. ht Sc"·· 119 CON(i. Rte. 35,718 (197.lJ. 
"' s,,,, J. 11·\Mll ll>N. 1111ir11 note l.l, <tl 201>. 
''4 Act of Ike. IX, 1')73, Pub. L. No. 9J-190, 87 Stat. 731! (1973). Th<: lkbalo.: and <l 

r<:rnrd of the pa"agc of thi' 'lalulc app<:ar at 119 CoNli. R1.c. 36,472-77, N.220-:?3 
(197~). 

The lli,triet Court for the Distn<:t of Columbia, in an opinion hy Judge (iescll. found 
the c;"c ju,,ticiahlc and ruled that the ..:our! had authorily lo hear the suit umkr lhc 
_1uri!-.dicuonal 'latule enacted by Congress. S1·c Scna!e Sdc..:t Comm. v. Nixon, 370 
F. Supp. 521 tD.D.C. 1974J. llowevcr. Judge Ge~cll, in an upinion artirm<:d on o!hcr 
gro1111d, by the Unilcd States Cuurl of Appeah for the [)i,,trict (lf Columbia Cir..:uit. set' 
Senale Sdcd Comm. v. Nixon, 4')8 F.2d 775 !D.C. Cir. 1974). dismissed the \Uit on 
the mcrih. That hol<ling b di>t:US\Cd and ailiciLe<l in J. HAMILTON, supra note 13, at 
t82--!N. 

The proper slamlanl for j11dti.:ial r<:\<ilulion of such inlerbranch di,purc' is hcyon<l thc 
,cnpc of th" Artid<:. l"hc '1Jh.1ecl ha' received consuJerable attention. however, and 
,uggotcd ,1,mdard, ca11 he ca1egori1cd into three general groups. The first approach i> 
illi1,1ra1..:d by the deci,wn in Senate Select Comm. v. Niwn, 49X f'.2d 72.'i (D.C. Cir. 
1'!74). There the mun. ;idopting th..: 'tamlards it had earlier found applicable in Nixon 
v. Sini.:a, 487 F.2d 700 tD.C. Cir. l97:ll, hdd that presi,Jcntial conversation' are "prc­
,ump11vely privileged." 4'>8. F.2d at 7.lO, and that the privilege can he overcome .. only 
by a ,tning ,howing of need by another institution of government-a showiog that the 
rcspot1'1b1l1tic' of the 111s1ituti1in c<rnnot respon,ibly be fulfilled without aci;css to records 
of the Pre,idcnt '' do.:liheratiuns ... Id. 

A scuind approach. prnpo,ed by former Watt:rgate Special Prnscrnlor Archibald 
Cox, is lh<tt "!he Lcg1.,lativc right should prevail in every l:ll\C in which either the Senate 
or lluti'>e of Rep1e,en1a1ives votes lo override the l'xccutive's objection!>. providc<l lhal 
the information is n:kvant lo a matter which is un<lcr inquiry and within the jumdiction 
of lhe body 1\!-.uing the subpoena, 111duding its i:onstitutional jurisdiction." Cox, supra 
note 13, at 14.34. Under this \tandard, "the l're,idcnt should have no constitutional right 
to withhold Jinforma1ionJ and the judiciary 'ihould not go beyond the voted demand 
cxccpl to decide que,,tions of relevance an<l jurisdiction." Id. 

A third approa<:h !hat has been 'uggcstcd i' ··1aJ simple bal;u1eing of the need, of 
< \ingrcs' and the cxccutivc--unafft:ctcd by the application of any pn:sumption." J. 
11.'\Mll ION, supra note 11, at 192. Thi' approach has also been advocated by the current 
Solicitor {icneral of lhe United Slates. Rex Lee. Lee describes this "nonweightcd 
balancing" as "a genuine balancing approach without any predetermined preference for 
either ,jde. with the victor to be detcnnined on the basis of a simple pn.:pnndernncc of 
relevant nrn,idcratiom." Lee, .1upra note .'i8, at 293. 

The appropriate standard arguably mighl differ depending on the grounds for the 
assertion of executive privilege. i.e .. preserving lhc confidentiality of presidential <:<HI-
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That ~ame year Senator Ldwani M. Kennedy ( D-Mass.) in­
trodu1:ed a hill that woulu have given the :-.ame Di~trict Coun 
jurisdiction "with re'.-tpcct tu any daim of i.:xcullive privikge 
asserted before either ... House or any ... joint 1:tm11nittce or 
committee. "'1~ The Senate passed that kgislation, but the House 

took no action. 
The Nin ct y-third and Ni nety-fnurt h Congresses considered 

the Watergate Reorganization and Reform Act, which incorpo­
rated many of the Watergate Commith.:e's n.~1:0111111endations.'

11

• 
The Senate Liovcrnmcnt Operations Committee, however, de­
cided to deal with the subpoena power issue separately from 
the overall Watergate Reform Act. Consequently Senator Ed­
mund S. Muskie (D-Me.) introduced an alternative bill'n similar 
to Kennedy's proposal,9ll but no action was taken on it. 

IV. AI Tl RNATIVlc P1t01'0SALS 

Congress is now considering two bills designed to avoid the 
difticullies experienced in attempting to se1:ure the criminal con­
tempt prosecution of EPA Administrator Burford. One bill­
introduced by Representative James J. Howard (D-N.J.), Chair­
man of the House Public Works and Transportation Commitll'e 
that reported the Burford contempt resolutilrn to the Hou:-.e-

wr»alion' {a" in the Ni>.on '"'e") "' llpp1l,cd IO prote<:llng 1nvc,,11ga1Jvc l1k;, \a;, i11 th.: 
Wall and Hurford controvcr;,ie,). See g<'ll<'rally J. HAMii ION, supw nutc 11, al 189 .. 

%. 
"'Thal bill pruvidcd: 

The Di;,tri<.:t Court for the J)i,tnet of Cnlumb1a ,hall have urig1nal. c.\du;,i\c 
jurisdiction of any civil act inn bruughl by c11hcr I h>u'e uf l\lngrt'>>- a Jllllll 
.:ommi1tcc of Congrc;,s, or any n11mmllcc of either llou'c uf Congrc'' \vilh 
rc,.,pcct to any dai111 of cxccutive privikgc "''cried bdun: either MH.:h lluu'c 

or any ;,u.:h .iuint Cllll\111itll:c <ll co111111it1cc. 
S. 207.1. 9JdCong., hi Sc;,;,.,!l'J7.'L St'<' 11/10 ll'J CoN< .. Ru. 21.-1\), 21.-J42 .. .\l tl97.\J. 

«·Thi' hill wa;, introduced by S.:nator;, Ervin (I). N .l '.) and R1bi<.:<>ll t \).( «rnn. I, re· 
;,pcuivcly. s .. ,, S. 4227. 9.\d Cong .. 2d Sc" .. 120 CoN<i. Rt! .. 1'1,007 t l'i74l: S. 4'!:i. 
941h Cong .. ht Sc'"· l'I CuNt .. Ric JX21. 182h--.\2 (197.:'i). The bill provided that: 

The 1J1,11·1..:t (\lUrl for 1h.: D1,1ncl DI («Jlu111bia ,hall hav.: original juri,Ji.:tion. 
w1thrn1t regard to the ;,urn <>I v;ilu .. · of the matter in contr<lvcr;,)', 1lvcr <lllY civil 
a<:ti<rn brought by either llou'c uf l\rngrc'" any (<llllllllllci: of ;,ud1 lluu,c. <H' 

any joint <.:<H11mit1cc ol l\mgrc'"· tu enfon:e nr ,.:.:urc a dcdaration cllllc·cr111ng 
1hc validitv uf any ;,ubpoena or nrdcr i;,;,ucd by ;,uch l·h)w,c or (0111mit1cc. nr 
by any >Ubt:ummiucc nf ,,u..:h co111mi1tcc, to any ut'li<:er. 111duding the l'rc,1dc111 
and Vi<.:e Prc,idcnt. or any crnpl<>YCC 11f ihc cxc,u11vc branch of the llmied 
Staie;, (luvnn111ent to ;,e.;un: the prmlucll1J11 of 1nfonnatwn. dtlt:un1cnh. or 

<>tha mat.:ri;i\,. 
121 Cot.i<i. Rtt. IKH (1'>7Sl 

'11 S. 2170. 'J-lih (\lllg .. hi Sc,, .. 121 CoNl,. Rll 2.f,597 (197.'i). 

.,, Si't' .111/ll'll IKllC 9:\. 

I 'J~..+ I ( '1111:..;rL1.1io11ul .\11/Jf!tJC/111.1 J(d 

would aml'nd SL·L11011 llJ..+ lo '>IK'L·ify that prl''>L'tllalit111 llt'" CL'r­

tilkd .:unternpt resulutiun by the U. S. AlltH'ney lu the grand 
jury "is not discretiunary", and that the U.S. Attorney must 
hnng the matter before the grand jury within sixty days.»'1 

Although thi:-. bill might prevent a refusal to pn:-.,ent a con­
tempt citation lo the grand jury (as happened in the Burford 
case), it would h<1vc little dlect on Congress's ability to obtain 
compliance with its subpoenas. For the reasons discussed in 
Section I abovl', the U.S. Attorney still would retain contrt>I 
over all prosecutions for criminal contempt. Moreover, that 
otfa:ial could allempt to convince the grand jury that no indict­
ment should issue because of ext:1:utive privilege. Further, if an 
indi1:tmi.:nt was rdurni.:d, the U.S. Attorney 1.:ould refuse to sign 
it, or could sign it and later enter a nolle prosequi, or could 
frustrall' prosecution in other ways.w0 

A second pending House bill, introduced by Representative 
Barney Frank (D-Mass. ), would eliminate lht: lJ .S. Attorney's 
control over niminal 1:or11empt actions sought by Congress 
against exerntive olfo:ials. 101 His bill would amend the Ethics in 
Government Act lo require the Attorney General to apply to 
the appropriate court for the appointment of a spei..:ial prosecutor 
within five days after Congress has certified a criminal contempt 
a1:tion against certain high-level executive orticials. 102 This pro­
posal, alt hough more sweeping than the bill introduced by Rep­
resentative Howard, would not transform criminal 1:ontempt 
prn1:cedings into a suitable means to obtain compliance with 
congressional subpoenas. The criminal san1:tion would remain 
a measure primarily directed not at cnfor1:ing compliance, but 
at puni:-.hing an in'.-tubordinate witness for past deliance. 101 

Another alternative would be case-by-case enactment of ju­
risdi1:tional statute'.-. similar to that enacted to allow the Senate 
Watergate Committee to pnKeed with its a1:tion against Presi­
dent Nixon. w-1 The executive bram;h has favored this approach 
in the past. Testifying before the Senate Government Operations 

.,, 11. R. l-1 '1>. 'IXth Cong , ht Sc" .. 12'1 CoNCi. Ru. 4788 ( 198 \). 
1
n·i Set' ·'"f)fl/ nott..~'\ )9-·6h dOd l.H.:cu111panying tc.\l. 
'"'II.I<. 21>8.J. lJKth ('ong .. hl Sc'"· J2•JCoN<o. Ru. 112.ll.l (dali} ed. :\pr. 21. 19Hl). 
""The- pwpowd bill \H>uld unly apply lo cu111c111pt acti1HI\ 111111ati.:d again'! cxc<.:11tivc 

llllic·1ab co111pcn,,;.icd at ur ab1lVe a rale c4uivalc111 lo kvel ) uf the l.cgi,lativc Sd1t'.dulc 
under 'cct1un Sllh ul T11k V, i.e., onlu;ih al roughly the A;,;,i;,lant Secrct;11y level or 
above . .'i ll.S.C. ~ .'dll> ( l'J821. 

'"' .\n· \/ljl/'11 IH>IC' (i'J-70 and ;1<.:CUlllj),lllylllg text. 
''" Sc" .111;n11 11utc 'J.I and accu111panying IC.\!. 
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Committee on the 1975 Watng<1tc Rdon11 Att, Assistant Allor­
ney General Michad M, Uhlma1111 argucJ that, because "age­
neric and permanent statute" might provide a di..,incentive for 
compromi .... e hc1ween Congn:s\ anJ the Pre..,ident, the exel'utive 
branch favored a "very lightly anJ \pel'itically drawn statute to 
m:commodale that particular situation. "HI' 

While political resolution of executive privilege disputes j.., 

prcfcrrable to judicial intervention, 10
" we doubt that enal'tment 

of Section 1364a would rcJuce Congress's motivation to re<Kh 
a compromise beti.xc seeking judicial redress. The legislative 
and the exe<.:utivc branches both should desire to accommodate 
their competing interest.... rather than yield power to a judge who 
may be unfamiliar with or unsympathetic to either of the op­
posing l.'.oncerns. Congress should have a particular interest in 
compromise because the courts may resolve sul.'.h disputes after 
in camera inspection of the disputed materials. In this circum­
stance, congressional litigants-who would not have seen the 
materials and would have only limited knowledge of their con­
tents-would be less able than the exerntivc branch to influence 
the court's determination. 

While negotiated resolution between the exerntive and legis­
lative branches in suhpoena disputes may be desirable, compro­
mise can be dif1irnll bel.'.ause these disputes often involve what 
one court has called the "clash of absolutes." 1117 Sul.'.h disputes, 
as occurred during Watergate and the recent Watt and Burford 
controversies, generate considerable controversy. In such a 
highly-charged climate, Congress will have difficulty enacting a 
special jurisdictional statute that could survive presidential veto. 
To rely on such problematical ad hoc remedies would be perilous 
and unwise. 

A fourth choice for Congress is to attempt to bring a civil 
enforcement <Ktion without the aid of a special jurisdictional 
provision. Jurisdiction for such a suit likely exists now under 
the general federal question jurisdictional provision. 10x In Senate 
Select Committee!'. Nixon, the court dismissed the Senate Wa-

"" Wull'r)iale lfrorga11i:tlli1111 mu/ R1'.f(1n11 Act o/ 1975: li<'aring.1 w1 S. 495 and S. 
20.16 llt:fi1re J/ie Sen1111' ('0111111. on (io1·er11111c111 011a11tions. 94th (\mg .. 1st Sess. 22·-
23 (1976) (slatcmcnl of t\fo:hacl M. Uhlmann. As,'t Au'y (jen., Oflkc of l.cgisla11vc 
Affairs, Justice Dcp'I); accord I.cc, rnprn note 58, al 265. 

""' St't' ucnemlly Lee, supra note '18. at 264: Levi, Some A.1/J<'c/.\' of 1/ie S1'par111io11 
<•( Pmn'l'S, 76 Col.UM. L. 1{1 v. 371. 389-90 ( 1976): Freund. On l'ri'.1ide111i11/ Prii·i/q.;<', 
li8 ifAHV. L. Riv. 13, _l') (1974); Comment, llnilcd Stale' v. AT&T: J11dici111/v Supa­
l'isnl Negoliu1io11 a11d l'olitirnl (!11e.'1io11s. 77 Cot llM. L. 1{1 v, 4116, 483-84 ( 1977). 

"
17 United States v. AT&T, 551 F.2d :Hi4, 391 Hl.C. Cir. 1976). 

"'" 28 U.S.C. §LB! (1976). 

19K-tl ( '011.~rnsionul .\'11h11oe1ws I I 1:\ 

tt:rg~1lt'. C\inuniuee's actillll against President Ni\.llll r(ir lack of 
subject mailer _jurisdictinn. 11 "' In so doing, it rejeded federal 
question juri..,dictwn becau:-,e the then-applicable $10,000 
anwunt-in-cuntroversy requirement was not met. Congress, 
however, eliminated the amount-in-controversy requirement for 
federal question litigation in 1980, 1111 thereby removing that bar­

rier lo jurisdiction. 111 

There arc, however, two fundamental problems with bringing 
an action using federal question jurisdiction to enforce a 
cnngressional subpoena that point to a need for the enaetment 
of a "pecial jurisdictional provision such as this bill. First, the 
civil docket backlog in the federal courts is often substantial. 
Subsection (b) would require the district court 1ll expedite con­
sideration of actions brought under Sel.'.tion 1364a. 112 Without 
such a requirement, the effectiveness of a civil enforcement 
remedy would be substantially diminishe<l. 

Second, enacting a separate jurisdictional provision would 
counteract judicial reluctance to decide interbranch disputes. 
The proposed Scdion 1364a provides the courts with a clear 
mandate to exercise jurisdiction and to resolve these disputes. 
Although Section 1364a could have no effect on any l:onstitu­
tional harriers to congressional enforcement actions, courts 
could not avoid them by relying on prudential considerations. 111 

V. Tiii J USTlllABll ITY OF Act IONS UNDER TllE PROPOSED 

SlTllON I 364A 

In the past, the exel:utive branch and various commentators 
have questioned the validity of civil actions to enforl.'.e Cl)ngres­
sional subpoenas directed at executive oftkials. They have 

"" _lhl> F Supp. 51. :W-61 il>.D.C. 197.\J. 
11 " 2X LI .S.C. s LU I ( 19711), t1.1 w11t'11Jnl Dec L 1980, l'uh. L. No. %-4X6. ~ 52(a), 

94 Slat. 2WJ. 
111 Morcovcl'. even hi:forc the an11nml-111-<:on1rov<:r,y rcq11iremen1 wa' eli111i1i<1tcd, th.: 

cnurl in 1976 in Unit.:d Stale' v. AT&T, 551 F.2d 384 (D.C Cir. 1976). hdd lhal >Lich 
a subpoena di,putc prc,ented claims ari,ing under th.: Co11,1i1u1ion and that subject 
matlcr Jlll isd1ctit>ll was pn:-.enl under ~ LB L The court in AT,~ T found 1hc then appli­
cable amounl-l!l-t:Dnlrovcrsy requirement satisfied, staling that .. lwlhcrc fund;uncntal 
rnnslitutional righh arc involved. lhis court has been willing to lind safr,faction of the 
j111ndic1ional anwunl rcquircnn:nl for federal question jurisdiclion." Id. at 389. The 
Watergate Cwnmittec had urged this posi1iun on Judge Sirica, hut to no avail. See 
Senate Sek<.:! l'ornm. v. Nixon. 366 F. Supp. at 58. 

"'Sa .11111rn nolcs 82-83 and accompanying text. 
'" In recent years such con>iderntiom have played an important wk in pri.:clud1ng 

jumdi..:tion. Sn-. <'.g .. United Statc' v. AT&T. 551 F.2d 384, :194-95 (D.C. Cir. 1976); 
United Slate' v. Hlluse of l<cpn:srnt<ilivc" 556 F. Supp. 150 <D.D.C. l9X3). 
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l<tl'>Cd lour hilllf'> of ob1cct1on'>: (I) that '>Lich an <tction Joe:-- not 
pn:..,ent a --c\1..,e ur Cuntrover ... y" cogniD1bk by the fnkral 
courts under Anick 111 of the Constitutwn; (2) that Congn:s'> 
has no \landing to bring \Uch an action: UJ that \Uch an actillll 
present\ a nonjusticiable political question: and (4) that such an 
action hy Congress usurps the executive's law enfon:ement rc­
sponsibllities. Judicial Jei.:isions during and subsequent to the 
Watergate era, however, reject these arguments and indicate 
quite dearly that there are no constitutilmal or other harriers lo 

an action brought unJer the proposed Section 1364a.
111 

A. A rt ide I JI Cust' or Cont ro\'l'l"S\' 

The thresholJ requirement for hringing a federal action, the 
existence of an Anide Ill .. Case or Con1roversy," 11

' imposc:-­
no nhstadc lo such a Section I 364a aclion. Al one time, a suit 
between C\mgress an<l the executive branch might have been 
deemed non-justiciabk; no real case or controversy would havt: 
been found pn:senl, because the same party-the United 
States-was both plaintiff and defendant. 116 More recent deci­
sions, however, recognize that "justiciability docs nol depend 
on such a surface inquiry," 117 and courts now commonly enter­

tain such intcrhranch <lisputes. 11
H 

B. Standing to Sue 

While the Case or Controversy requirement is grounded in 
the Constitution, standing is a judicially creatc<l conct:pt that 
focuses on a litigant's capacity to sue, limiting the exercise of 

111 Altlw11gh not 1hc 'uh1.:..:t ,1f thi' Arlic·lc. it 'lwuld he noll'd 1ha1 ;my '>1111 hn1ugh1 
uguin'I l '11ngn:,,,, l<' challenge a cong1e\\itu1<1i ,ubpoena fa.:e' nin,itlcrahlc uh,1<1ck,. 
in particular the Spced1 nr lkb;11c Cbu>c' of ;\rt1ck I. Scc1urn I>. SI'<' Lt'>liand v. lln1kd 
Stale> Servicemen'> ('uml, 4~1 U.S. 49! 11'17'\). On the Speech or lkbai<: l'lau,c 
gcnc1ally. >ec H.:111,1c111 aml Silvcrgl<11l:. l.t'gi,/c11i1·e 1'1frilcgc and Iii<' .'frp1mlli<111 11/ 

/'011·a.1. XI> llAHV. I.. Riv. 11 n l t973J. 
'" S.-c U.S. CoNS!.. art. Ill.~ 2, .:I. I. 
11 " See, e.g .. The (jr;1y Jad,d. 72 ll.S. ('\Wall.I \.12. 371 (IK86). 
117 !Jnitnl Stales v. Nixnu, 41K U.S. 68.~. W.l t 1'1741. 
'" S<'e. «.g .. id. at 697: l1111tcd St;ile' v. !Cl' . .B7 U.S. 426, ·BO ( l'J49l l"l 'ourh n1u>l 

lmlf.. behind uamc' Iha! ,y111b,,li1e the pai!IC' l<> di.:1c1minc »hcthcr a jthl!ciablc Cil\L' 

or c•llllro\er'y j, pre>e111c.r·1: !('(" v. New frr,cr. 322 U.S. 50.1, 52.\-24I19441: Sc1J.1lc 
Seki.:1 l\11nm. v. Nixon. 498 F.2d 725 ID.C. Ctr. 1'1741. S<'<' gl'11cnif/y. R. BLR<.tk • .111pr<1 

uolc IJ. at 31.\--20. 

l ':>(-1..t I ( "011grc.1.11011ul S11h1>11c1111.1 lli7 

juri:--didH>ll. 11
'' l·kcent Lhxi..,iu11s le~n e lit tie dLH1h1 that a huu:--t: 

of Congre:--s or aulhori1t:d l.·0111111i1tet: or suhcommi11ee has "\ueh 
a per\LH1al \lake in the OlllcOllle of the Cllnln>Vel"\Y <IS IO assure 
that concrt:le adver:--ene'>:-- which sharpen" the presentation of 
i\sue:--," 120 and lhal as a re:--ull standing to bring a Secliun U64a 
action lo enforce a subpoena would exisl. 121 Moreover, any 
uncertainly as to standing would be dispelled hy Congress's 
en;1ctnwnt of the section, which itself confers standing. 122 

C. Political Question Doc!rilll.' 

The Supreme Court's decisions in the 1960's in such cases as 
/Jaf..a 1·. Carr 121 and Po11·e// 1·. !llcCormacf.., 124 and decisions of 
the courts of appeals in the 1970's, demonstrate that intcrbranch 
executive privilege-congressional subpoena disputes do not 
prt:sent a nonjusticiable "political question. " 12 ' In Baker 1·. Carr, 
the Court empha\ized that because a case is viewed as a "po­
litical case" or involves a "political controversy" does not itself 
indicate that it presents "political questions" beyond the juris­
diction of the federal courts. 126 The Court in Lltil\a delineated 
six factors lo determine the existence of a political question, 127 

"''Sn' g1•11crullr lkrg.:r. S1w11/i11g 10 S111· in 1'11/>/ic .'\i"tion.c /.\ ii a Cm1.11i1111i111111/ 
Nn111ir1•111t'11('. 7K Y ·\I I l. .. J. K lh (I 1Jt>9l: Jaffe, S11111di11g lo S<'lt1re J11d1da/ Jfri-iew: 
hii-111.- . .\c1io11.1. 7) 11,\l<V I. R1 v. 255 !1'161). 

, .,, Thl' S11pn:!lll' ( \>urt ha> 'la!l'd !Ital lhi, i> !he ""g1,1 of the que,lion of \landing." 
llaf..cr v. Carr. 3ti'! U.S. IK6. 204 ( 1%2). 

1
'
1 Sn·. e.g., IJ1111ed Stale'> v. AT&T. 551 F.2d .lK.J, 391 11976) ("II j, cl<:ar th;il lhe 

I l•H"<: "' a "hok 11,1., >landing tu a"crl ii- inve,ttgatury powers, ;md can dcs1gna1c a 
llll'lllh<:r It> <ic:I tlll II'> hd1<df."J. 

1.·· Sil'rra ('luh v. Morion. 405 U.S. 727. 732 n . .l ( 1972) t"ll'lhc quc:,li<~l whe1hc:r the 
1!11g,111l j.,;; ·pn>pc'.f pally 10 n:quc·,t adJud1calion of a particular 1,,w,;' .. i\ within lhc 
po\\ a of ( ·011gre'' lo d«1crn1inl'. "J. 

L'• \Ii'! lJ S. tXti ! 1%21. 
... , 395 lJ .S. 4K6t1'16'1L 
, .. A finding thal the dhpule pre,i:nh a pnlitical tjue.,li<Hl wuuld forec:i<hC judit:1al 

1c'\ulutm11t>f1hc dl'>plltc. lllll\'tlh,1;111Ji11g ( '011grcss'> enad111c111 of Section Ll64a. si11cc 
(\ingn:" j, p1c..:ludcd fro111 confcrnngj11ri,dic1ion 011 federal courh hi rcsulve political 
que,ll<>rh S<'i' Sierra Club v. Morton, 405 ll.S. al 737 n .. \. 

..... \h'J ll .S. IK6. 217 ( 1%2J. 
Thi: C \lt1rl \tati:d: 
l'rouun.:nl on the surfocc of ;iny ca'e hdd to involve <l political yue,tion i' 
found a 1cx1ually de111•m,1rabk cmhliluliunal commitmi:nt of thi: isMIC to a 
coo1 din<1le politic<1I dq1artnw111; or a la..:k of judi..:ially dis..:ovcrablc and rnan­
agcabk 'ta11d;mb for resolving il; or !he impossibility of dccidmg without an 
initial fl<llicy d..:icrminalion llf a !-.ind dearly for nonjmlicial d1sactwn; ur lhe 
imposo,ibilil) of a court'> umkrraking independent re>olulion witlwur exprc,,­
ing lad, of the n:,pccr due coordinate bram:hi:' of guverruncnt: or an unu,u;il 
need for unquestioning adherence lo a political decision already made; or the 
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but g<tVC prepumkretlll \\l'Jgill !O llll' "t:UlllJllitlllCJll'' fm:lol'---111~11 
i'>, to the question whc1hcr there i-. ";1 lexllwlly demon-.trabk 
n)11stitu1io1wl i.:ommitment llf the issue tu a coordm<1te political 
dep<trllllcnt. "'-'~ The ( \iurt in l'owdl 1·. /l.lcCumwck discll'>'>cd 
this factor in detail and conlirn1l~d that tht: comm ii ment foctur 
is p<tranwunt, 'itating that tht: other elcmenh '>d furth in Hol\l'r 
"depend in great measun: on a textual commitment resolution 
of the question. " 12

') 

The few courts that have dealt with an assertion of executive 
privilege again'>l a congrc..,sional :-.ubpoc11a uniformly have found 
that such disputes arc not political questions under the :-.tandards 
set forth in Baker and its progeny. In Sowle Select Cm11111illcc 

on Presidential Cm111;aig11 Actil'ities 1·. Nixo11, 1w the D.C. Cir­
cuit Court of Appeals, relying on its earlier decision in Nixon 
1'. Sirica, 1 ll Jeclined to rule that the dispute bet ween the Senate 
Watergate Committee anJ Nixon was a nonju:-.ticiahlc political 
question. The court rejected the claim that the President has an 
absolute, unreviewabk executive privilege, 112 a position later 
uphclJ by the Supreme Court in United Si tiles I'. Ni.wn .

111 

The same result was re<1ched in United States 1·. AT&T, 
11

•
1 

where the court stated that: 
The simpk fact of a conllict between the lcgi,,l<ttive and 
executive branches over a congre,,sional subpoena docs not 
preclude judicial resolution .... lndceJ, disputes between 
two branches of the government arc inherc111ly different from 
those to which the political 4ucstion ahstcntiPil doctrine has 
traJitionall y been applicJ .... Norma II y, when the court 
abstains on political 4ucstion grounds it acquiesces in a 
'\:ommitment of the issue'' to one nf the political branchc'> 

potentiality of cmharra,,mcnl lroill 1111Hlifari1•ll' pronounL"cn1cnh by va1 HHI' 

departments on one 4ucstinn. 
Id. 

''" Id. 
"~ .W.'i U.S. 486, 521 n.4.1l19h91. Many c1Hnrnc111a1ur' u111kr,l<1nd.ihly ..:ondmk til<1l. 

afta l'm1·d/, lhc six <:alcguric, of pnlitical 4ucslions set fo11h 111 /luA«r in dTc<.:1 ha;·c 
been redtK"ed to one. S<'<'. 1·.g .. C1>111111<'111.1 011 l'owe/11·. /l.frCom1ich. 17 U.t'.l..A. I. 
Htv. I. !02 ( 19691; S<mdalow. id. al 173. 

1111 498 F.2d 72.'i tll.C. < 'ir 197--1). 
'" 487 F.2J 700 (l>.C. Cir. 1971). /Vi.1w1 1·. Siri1·11 cu111:erncd ''grand .1ury subp<>ena 

i>Mted 10 Ni.HHl hy Spe<.:1al Prmecutor Ard1ibald Cu\. 
"' 498 F.2tl <II 725. 
1" 418 U.S. 683, 706-07 (197-11. 
" 4 567 F2u 121 <D.C. Cir. 19771. AT&T""" onli. 1111mi11<tll; a part}. The Ju,t1u.: 

Department brought the ;1..:tion tn enjnin AT&T un nat1unal snurit} grn11nds from 
i.:omplying with a i.:ongrc"iomil 'uhp1>ena. The cunrt allov.ed the ( 'hairrnan of the Ht111,e 
suhcmnmittcc that issued the suhpocna 10 intcrvcn<: <llld rn:ugni1.cd that AT&T wa' a 

mere stakeholder. 

198.fj ( ·u11grc.\.1iu11ul .\'1il111oc11t11 

for IL"'11ltJ11un uf lhL' llll'rih .... That branch ts rl'Cll~'.lllll'd 
as h<i\·ing tile en11:-.titut1tlfl<d atllhority to makl'. a dccisi1111 th;1t 
;,cl tics till' displi!C. H ii<'ll' 1hc di.11111/l' c1111.1i.11.1 1'./' a c/11.1/1 11( 
11111/iori!r l>c111·n·11 Jwo hra11ch1·s, ho11't'l'l'I', j11ili(·iul u/Js/t'fl­

tio11 docs 1101 l«ud 1,1 onfrrfr r('.10/111io11 o( the di.111111e. No 
one branch j., idcntiliL·d a" having final authority in thl' arc;1 
of L'OllCl'.1'11. 1 \' 

I l)'J 

Finding that there were manage<tble standards for resolution 
of the controversy, the court concluded: "In our view. neither 
the traditional pulitical question doctrine nor any close adapta­
tion thereof is appropriate where neither of the conlfo . .:ting po­
litical branches has a clear and unequivocal constitutional 
title. " 11

" 

In the recent EPA controversy the House of Representatives 
and the Justice Department recognized that such disputes do 
not present political questions. Although President Nixon during 
the Watergate controversy had argued strenuously that the con­
troversy raised such an issue, 117 the Justice Department in the 
Burford litigation llatly stated that "the political question doc­
trine docs rwt require the Court to abstain from adjudicating the 
issues raised by this action. " 11x 

D. Improper Frercisl' <~( !lil' /'.,'xec11tfre 's Lall' E11j(;rce111e11t 
Powers 

A tinal ohjection previously raised to Congress's ability to 
bring a civil action lo enforce its suhpoenas is that such an 
action would u:-.urp the executive's constitutionally granted law 
enforcement responsibilities. This was the Justice Dcpartrnenl's 
primary objection in 1976 to an earlier version of the Ethics in 
Government Acl that included executive officers in its 
coverage. 11

'
1 

'"Id. al 121l il'lnph<1'1\ added!. 
""Id. f·.~L'll hdo1L' 11,,;.,,.,. and /'1111·1·//. Ifie Suprcmc Court had re"1lvcd di,pules 

conL·crnrng the allocatiun of po11 er bet v. ccn the brandies. Sn·. I' .g., Yom1gstuwn Sheet 
& Tu,il Co. v. Sav.)cl'. 143 U.S. 57'! 11'!521: llumphn:y's L\ccutor v. Unilcd States, 
295 l 1 S. 602I19151: M)L'I' v. Unit<.:d States. 272 U.S. 52 (1926). 

'" N 1 xon ll 11cf. 1111 >ru note .\, al I0-21. 
1 '' 1'0111t;, and Aulla1rit1es in Suppmt of Plaint1fh' Motion for Summary Judgment and 

1n Oppo>iliun to Ddcndant's l'vhll11H1 to Dismiss at .17. United .Stales v. lhiuse of 
Keprewntat1vcs. 556 I'. Supp. 150 (D.D.C. 198.ll lhereinaftcr .:itcd as Burford Brief!. 

'"'One of the Act'' ..:o·splllb<Jrs, Senator James Abourczk (l).S.D.J. noted in the 
il<H•r 1khatc that "ldlunng the >Ubcommittee hearings, the Dcparl1ncnt !of Ju,tic·eJ 
argued v1gnrn11,ly that bring111g such su1h would he unn>rhtilutional in light of IJud./ey 
1·. i·,i/eo. 424 U.S. I, 1.18 ( 1976)." 123 CONG, KH, 2970 ( 1977). 
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Article II of the Coll'>ltlllli1>11 pwviJes that the President .. ..,hall 
taki: ('arc that the I .aw.., be faithfully exi:cuti:d. " 140 In B11c/.../c_1· 
I'. Vufro, 141 the Supreme Court stated that '"a lawsuit is the 
ultimate remedy for a breach of the law, and it is to the Presi­
dent, <trn.l not to the Congrcs'>, that the Constitution entrnsh the 
re-.ponsihility to 'take Care that the Laws be foithfuly executed' 
Art. II ~ J." 142 However, the enforcement power struck down 
in Bu('k/ey was that of the Federal Election Commis!'>ion-four 
of whose six members were to he appointed by Congres.., with­
out Pri:sidcntial involvement-to institute a civil action for in­
junctive and other relief to enforce the Federal Election Cam­
paign Act . 143 The Court in J111cklcy specifically held "that these 
provisions of the Act, vesting in thi: Commis..,iur1 primary re­
sponsibility for conducting civil litigation in the Courts of the 
United States for vindicating puhlic riKhts, violate Art. 11, s 2, 
cl. 2, of the Constitution. " 144 A civil enforcement action under 
the proposed Section I 3Ma would not be a suit vindicating 
"public rights" within JJ11ckley's meaning. Rather, such a suit 
would serve to protect Congress's own legislative and oversight 
authority and thus would not constitute an infringement on the 
executive's Artk:le II Jaw enforcement powers. 1

·
1
' 

VI. CONCLUSION 

Section I J64a should be enacted now. For the lir'>t timi:. the 
executive branch has re<:ognized and vigorously expounded un 
the need for a civil medrnnism to resolve congressional sub­
poena-exe<:uti ve privilege disputes. This policy shift is dramatic. 
Lawyers for President Nixon in 1975 declared that judicial ri:'>­
olution of the Senate Watergate Commillee 's civil action against 

""U.S. CoNSI art. II. s 3. 
111 424 U.S. I ( 1976). 
"' Jd. al I 38. 
'" 2 U.S.C. §* 431-·!.~I> d'J82l: IX llS.C. ** 5'12·-607 11971> & Supp. V 1981). 
'" 424 U.S. al 140 (cmpha'i' ~Hkkdi. 
14 ' Then A,-,i-.tanl Allomey (lencral. II<>"- Solic1tor (icncral, kc' t·:. Lee, n:achcd the' 

);t!UC ..:ondu-.ion i11 tc-.1inHHlY before the Scnalc· Suhc'lllllllltllcc \lll Scp;irnlinn ,,f Po\\cr' 
of the Commillcc on the Judiciary. l .ce 1e-.lilicd thal ·Tungn:,.,,.,wnal enforcement of ih 
O"- n subpoena' . . i' ,w;h a parl of the kg,,,lativ.: f1rnc11nn. parlicularly after Lusrlo11d. 
ihal !her.: would not he '>erHll1' Cll11'litulional prohkm,." lfrpr<'.lt'/lfill/011 or C1111grn.1 

1Jlld Ct111grt'.uio11al /1111'r1'.1fs i11 Co111·1. 1\175. lfrari11g.1 lfr/ort' tht• S11/>n1111111. 011 Scjill· 

rutiu11 .,( J'm1'<'r.1 o/ tii<' S1·11a1e Comm. 11(1/ie .ludi<'iilr\'. 'l.J1!1 Cong., 2J S.:,,,., .. .J. 61-·62 
( 1975) htatt'mcnt uf Re.\ E. I.cc, A''' t All' y (j.:n .. Civil Divisiun, J U>ticc Dcp'l); ·'"" 
al.10 Lei:, .1uprn nutc 58, al 261. 

! lJ8-t I ( '011grc.1.111111ul Suh1Jt11·1111s 17 l 

Nixon "llies in the face of the rnle ur the Cllllrt'I Ill our ( 'on'lti­
tutional ..,y..,iem of government" 1

•
1
" hecause the "invocation of 

executive privilege ... i'> a matter of Presidential judgment 
alone. " 141 Bui in the EPA comruversy, the Justice Department, 
attempting to obtain a declaratory judgment that Burford's as­
..,ertion l\I' executive privilege wa.., valid, 148 dedared that "[o!nly 
judicial intervention can prevent a stalemate between the other 
two branches that could result in a partial paralysis of govern­
mental operations." 1•19 The Department conduded that "I tJhe 
purely legal issue giving rise to this controversy should be re­
'>ol ved now in a ci vii lawsuit, as in [ Unitetl Sta/es I'. I Nix on, in 
order to resolve and thereby render unnecessary further pro­
traction of this constitutional confrontation. " 150 

Justice Jackson once stated that "lsJomc arbiter is almost 
indispensable when power ... is ... balanced between differ­
ent branches, as the legislative and the executive .... Each 
unit cannot be left to judge the limits of its own power." 151 While 
both Congress and the executive branch should allempt lo re­
solve these intcrbranch disputes through political compromise, 
rather than relying on judicial decision, political compromise 
will not always be obtainable, particularly if Congress has no 
credible, effective means to obtain compliance with its sub­
poenas. The proposed civil remedy would not remove Con­
gress's traditional remedies, including its self-help and statutory 
contempt pt>wers, but in the great majority of cases would pro­
vide the appropriate mechanism for resolving these interbranch 
controversies that arc appearing with disquieting frc4uency. 

APPENUIX 

Title 28 of the United States Code is amended by adding the following 
new section: 

IJMa.-Civil Enforcement of Congressional Subpoenas to Officers and 
Employees of the Federal Government 

(al The United States District Court for the District of Columbia, 
without regard to the amount in controversy, shall have original juris-

"" Sa Ni \on Brn.:L supra nutc 3, at to. 
1

" Id. at 16. 
11

' See rnpra note' .:14-5.'i and <iccornpanying tC.\l. 
I>" Burford Bncf. wpm nolc I 38, at 1-2. 
1\ 11 Id. at :!. 
l'I I{. J .. u KSON. Tiii s I IUJ(,(,( L Fol< J!JlllCIAL SUPRLMACY ( 19.J l i. 
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didion ov.:r, and '>hall lu:ar, any rhil adion hrought hy eitlu:r House of 
Congre">s or any authorized com111illee or subcommittee of such House, 
or any joint committee of' Congress, to enforce or !'!crure a declaratory 
judgment concerning the validity of any subpoena or order issul'd by 
such llousl', or any such committee or suhcommittcl', to any officl'r or 
employee of' the Federal (jovernment, acting within his or her onicial 
capacity, to secure the production of documents or other materials of 
any kind or the answering of any deposition or interrogatory or to secure 
testimony of any combination thereof. Either House of Congress, or any 
authorized committee or subcommittl'e, may prosecute a civil action 
under this section in its own name. 

(b) The District Court shall assign any civil action hrought pursuant 
to this section for hearing at the earliest practicable dale and cause the 
action in every way to be expedited. Any a1)peal or 1>etition for review 
from any order or judgment in such action shall he expedited in the 
same manner. 

(c) An action or remedy brought or im1l0sed 1mrsuant to this section 
shall not abate upon adjournment sine die by either House at the end or 
a Congress if the House, committee, or subcommittee which issued the 
subpoena or order certifies to the court that it maintains its interest in 
securing the documents, answers, or testimony during such 
adjournment. 

(d) The civil actions authorized by this section an• in addition to any 
other remedies available to enforce a subpoena or order of a House ol' 
Congress, committee, or subcommittee, including but not limited to the 
certification of a criminal contempt proceeding under Section 194 of 
Title 2. 

(e) A civil action commenced or prosecuted under this section by a 
Senate committee or sub<:ommittee may not be authorized pursuant to 
the Standing Order of the Senate "authorizing suits by Senate Commit­
tees" (S. Jour. 572, May 28, 1928). 

(f) The House of' Congress or authorized committee or subcommittee 
commencing or prosecuting a civil action under this section may be 
represented in such action by such attorneys as it may designate. 

(g) For the purposes of this section, the term "committee" includes 
standing, select, or special committees of either House of' Congress, or 
any joint committee of Congress, established by law or resolution, and 
the term "subcommittee" includes any subcommittee of such committees. 

(h) For the purposes of this section, the term "officer or employer of 
the Federal Government" includes all officers or employees of the Federal 
Government, including the President and Vice President. 



i I 
I 
t 

EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

ROUTE SLIP 

TO Ralph Tarr 
Take necessary action 

Approval or signature 

Comment 

Prepare reply 

Discuss with me 

For your information 

See remarks below 

FROM John Cooney (395.,-5600} DATE 4/17 

REMARKS 

1. Revised letter to Congress., with marked revisions 
on page 2 reflecting additional fa.ctors that 
distinguish 1985 from subsequent years; and 

2. Draft to Weiss letter 1 to be sent AS.NP, in order 
to forestall issuance of a suhpcenawhen the 
SubcoII!IIlittee convenes on Thursday morning. 

cc; John Roberts 

D 

D 
D 
D 
D 
D 

D 

OMBFORM4 

Rev Aug 70 



Honorable Ted Weiss 
Chairman, Intergovernmental Relations and 

Human Resources Subcomittee 
Committee on Government Operations 
United States House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman: 

I am writing in further response to your letters of March 6, 

1985, to several agencies requesting that they provide the 

Subcommittee with copies of regulatory plans which they submitted 

to OMB in February 1985 pursuant to Executive Order No. 12498 and 

OMB Bulletin No. 85-9. 

We are in the process of clearing through the inter-agency 

consultation process a final response to your letters on behalf 

of all the agencies. Due to the need to work out the formal 

wording of our response to the Subcommittee, the official 

notification letter is not yet available for release. In fact, 

however, I am in a position to certify that the official letter 

will satisfy the Subcommittee's request and will provide for the 

immediate transmittal of the regulatory plans received by the 

Off ice of Management and Budget. 

I trust that this letter, as it should, fully satisfies the 

Subcommittee's request of March 6, 1985. 

If their are any further questions, please do not hesitate 

to call. 

Sincerely, 

Michael J. Horowitz 



Honorable John D. Dingell 
Chairman, Subcommittee on Oversight 

and Investigations 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman: 

On February 19, 1985, you wrote to four agencies, the Department 
of Health and Buman Services, the Department of Energy, the 
Department of Transportation and the Environmental Protection 
Agency, and requested, among other things, that each agency 
supply the Subcommittee with copies of the material it submitted 
to the Off ice of Management and Budget pursuant to Executive 
Order No. 12498 and OMB Bulletin No. 85-9, which established the 
Administration's Regulatory Program for 1985. Your request asked 
that copies of the material be submitted to the Subcommittee 
within three days of the date it was submitted to OMB. 
Subsequent to the receipt of your letter, we advised the 
Department of Health and Human Services and the Department of 
Energy that we would attempt to meet the Subcommittee's need 
for information in a manner that facilitated the completion and 
publication of the Administration's Regulatory Program and asked 
them to refrain from furnishing their draft plans until we had 
discussed the matter with the Subcommittee. The Department of 
Transportation and the Environmental Protection Agency have not 
submitted their materials to us, so that they are not yet, by its 
terms, subject to your request, to furnish materials to the 
Subcommittee. 

As you knOJtilot we have been unable to agree to procedures 
concerning the disclosure of information that the Subcommitt~e . 
has requested~ Therefore, we have advised the four agencies that 
we would not object to their disclosure to you of the materials 
required of them pursuant to OMB Bulletin No. 85-9. Each agency 
has advised us that it will make such material available to the 
Subcommittee upon its request. 

As we have each acknowledged upon the resolution of previous 
requests by the Subcommittee for access to documents of the 
executive agencies, the right of access to information made by 
one Branch of the Federal Government to another is not unlimited, 
nor is the right of confidentiality of any Branch unlimited in 



2 

response to requests for information from another Branch. 
Instead, each such request and each response requires a balancing 
of often competing interests and responsibilities. In this 
instance, and on balance, we have determined that the materials 
required by OMB Bulletin No. 85-9 will be made available as 
requested. 

As you know, to avoid the possibility of the premature public 
release of the agency draft plans and the potential complications 
such disclosure could have before the final Program is published, 
we urged that you ask the agencies to submit their draft plans to 
the Subcommittee after the publication of the Administration's 
Regulatory Program. Nonetheless, we do not believe that during 
this initial year of the program established by Executive Order 
No. 12498 that we should allow a dispute over the time of the 
release of agency draft plans to the Subcommittee to detract from 
the accomplishment of the important purposes of Executive Order 
No. 12498. This issue already has delayed the scheduled 
publication date of the final Program. 

Our decision here is also influenced by our view that in 
this initial year of this process, it is important that your 
Subcommittee and the public understand the process and how it 
relates to other processes and programs that pertain to 
rulemaking in the Executive Branch. Certain of the draft plans 
have already been made available to Congress by the agencies on 
an informal basis. Furthermore, due to the short lead time 
associated with initiation of the process in 1985 and the 
agencies• lack of experience with the requirements of the OMB 
Bulletin, the agency submissions this year constitute, in great 
part, compilations of pre-existing information already available 
to Congress in other formats and do not reflect preparation of 
new material for this regulatory planning process. · 

For next year, we intend to make refinements to OMB Bulletin 
No. 85-9 and, if necessary, we can make changes to the procedures 
on the basis of the experience gained during this initial year. 
And, of course, in the furnishing of documents as you have 
requested in this instance, we retain the right in other 
situations to exert any privilege that may apply to documents 
requested in such ot~er situations •. 

The Administrat~on's Regulatory Program is an important . 
initiative intended to help ensure that each major step in the 
process of rule development is carefully considered by the agency 
and consistent with Administration.policy. Like Executive Order 
No. 12291, this Program will operate within the terms of 
applicable law and consistent with all statutory requirements. 
We believe that the Regulatory Program also will be valuable 
to the Congress in exercising its oversight responsibilities 
regarding agency implementation of regulatory statutes, because, 
for the first time, agencies will be required to disclose in 
advance, in one document and in a common format, all significant 
regulatory action they plan to take in the next year, at both the 
rulemaking and pre-rulemaking stages. The Regulatory Program 
thus will serve to make agency heads more closely accountable for 

•J-~- -~LL-~- ----~i-~ ~;11 nrnv;n~ Conaress 
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. 
with a broad range of information not previously available, and 
provide a formal basis for consideration by the Congress, the 
President and the public of the result of regulatory efforts. 

I appreciate your interest and cooperation in this important 
undertaking. 

Sincerely, 

David A~ Stockman 
Director 



Honorable Ted Weiss 
Chairman, Intergovernmental Relations artd 

Human Resources Subcomittee 
Committee on Government Operations 
United States House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman: 

I am writing in further response to your letters of March 6, 

1985, to several agencies requesting that they provide the 

Subcommittee with copies of regulatory plans which they submitted 

to OMB in February 1985 pursuant to Executive Order No. 12498 and 

OMB Bulletin No. 85-9. 

We are in the process of clearing through the inter-agency 

consultation process a final response to your letters on behalf 

of all the agencies. Due to the need to work out the formal 

wording of our response to the Subcommittee, the official 

notification letter is not yet available for release. In fact, 

however, I am in a position to certify that the official letter 

will satisfy the Subcommittee's request and will provide for the 

immediate transmittal of the regulatory plans received by the 

Office of Management and Budget. 

I trust that this letter, as it should, fully satisfies the 

Subcommittee's request of March 6, 1985. 

If their are any further questions, please do not hesitate 

to call. 

Sincerely, 

Michael J. Horowitz 



Honorable Ted Weiss 
Chairman, Intergovernmental Relations and 

Human Resources Subcommittee 
Committee on Government Operations 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman: 

I am enclosing a copy of my Memorandum to the Heads of Certain 
Departments and Agencies that should be dispositive of your 
letters ~f March 6, 1985, to several of these agencies requesting 
that they provide the Subcommittee with copies of regulatory 
plans that they submitted to OMB in February 1985 pursuant to OMB 
Bulletin No. 85-9. 

As you know, we have been working to develop a coordinated 
response to those letters on behalf of the Administration. We 
have prepared the enclosed memorandum and transmitted it to all 
agencies involved in the Regulatory Review Program.~ 

-.....o~~i-e-'e1~~crrrse-:t--tcr-t::'!.TE:-'E~~l'd1~E--ii:tft'd-ttte 

You will note that the memorandum advises 
those agency heads that an affirmative response to your requests 
for copies of the regulatory plans would be appropriate given the 
unique circumstances of this initial year of the program. ~ 

~~~~ =~=~!:sc~a~:;;a~i!~:at~:tt~~=Y t~~ew;!!...l~~P~!: provi6e 

,i;&l ~~ Sincerely, 
~o~L.1t~c.,, 

/.., ~ "" ( (,,. " - Ao..- I ·pl P- t1ff- .. A.1>"!'41'" 
?~ 71l~t1""'~~11 

~l>,(.. frJA 
r.ttfv 

flJ 1 Enclosure 

David A. Stockman 
Director 



MEMORANDUM TO HEADS OF CERTAIN DEPARTMENTS AND AGENCIES 

SUBJECT: Congressional requests for draft regulatory~OC~ 
submitted pursuant to Executive Order No. ll:i9s 

. vt- --- "6 ~ 
Ma-tty or-..JOU have received requests from §ne or more Members of ~ 

' Congres~to provide a copy of your draft regulatory plan 
.,J/!,. submitted to this Office under Executive Order No. 12498. SeJa.e. / 
~ of you have n~frained from Sllbltlitting your plans to ns pem:liu13 

ceonsieere:tien of a coordinated response te these requests. We 
have consulted with the Department of Justice and the Office of 
Counsel to the President regarding the appro~· e response to 
these requests and are hereby advising you t t nder the unique 
circumstances of this first year of the progr J u may provide 

~} ~=::r~~your draft regulatory plan in respo SE to aft 
· e requests. from Gongress .• 

N~· 
This advice is based upon the fact that because the process set 
forth in Executive Order 12498 has been instituted relatively 
late in the planning period during this first year, agencies, in 
an effort to meet new requirements and demanding deadlines, have 
transmitted to us what often appears to be compilations of 
pre-existing materials already available to Congress and the 
public in other formats. In other words, much of what we have 
received does not reflect the more considered and deliberative 
regulatory planning process that the Order called for and that we 
anticipate will be developed in future years of the program. 
Furthermore, it appears that some of the draft plans have already ff 
been made available to Congress, Eesulting in some Members of 
Congress and Committees having access to some of the plans and 
others not. ~ 
. . . . . . 

, although the draft regulatory 
plans are clea;ly within the deliberative process, disclosure of r7 

them this year .. is not likely to impair signif:tcantlt that process I· ."-\ 
within the executive branch or other aspects of the executive 
branch's constitutional duties. At the same time, it may be • 
he*pful in this· initial year for Congress and the public to· ga-in Wt~ 
a senera!_understanding of the process·d~rin9 this first yeoc~~ 

) 

· · · this iF~i · ·al year and ~ So./ 
~ future o T~. 

n ers roced • -:l.~ttr 
~~...wel~~~~~~~~~l;::d1:~~:H'i-9--t!M~·~ ~ 

,/.. I 



The Administration's Regulatory Program is an important 
initiative intended to help ensure that each major step in the 
process of rule development is carefully considered by the agency 
and consistent with Administration policy. For next year, we 
intend to review OMB Bulletin No. 85-9 and make such 
modifications and changes to the procedures, as necessary, on the 
basis of the experience gained during this initial year. We 
intend to complete the process early so that the program can be 
fully implemented next year on a more timely and informed basis • 

... Ar{~ a~ency that has not yet Sl:ib:mit'eed its draft regulatory 
, program te 1::1s sho\.llG so so iffliftediately se that we oan eemplete.. / 
-the pro9nuu for this year and continue to co:mp1ete the J?rocess; to 
--to discover any further refinements that are necessary in ~ 

.-changing the program for next year. 

David A. Stockman 
Director 
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Honorable Ted Weiss 
Chairman, Intergovernmental Relations 

and Human Resources Subcommittee 
Committee on Government Operations 
United States House of Representatives 
Washington, o.c. 20515 

Dear Mr. Chairman: 

I am writing in further response to your letters of 
March 6, 1985, to several agencies requesting that they 
provide the Subcommittee with copies of regulatory plans 
that they submitted to OMB in February 1985 pursuant to 
Executive Order No. 12498 and OMB Bulletin No. 85-9. 

As you know, we have been working to develop a 
coordinated response to those letters on behalf of the 
Administration. In consultation with the Office of Counsel 
to the President and the Department of Justice, we have 
prepared the attached memorandum and transmitted it to all 
agencies involved in the Regulatory Review Program under 
Executive Order No. 12498. You will note that the memorandum 
advises agency heads that an affirmative response to your 
request for copies of the regulatory plans would be appropriate 
given the unique circumstances of this initial year of the 
program. I trust that this action, as it should, fully 
satisfies the Subcommittee's request of March 6, 1985 

If their are any further questions, please do not 
hestiate to call. 

Sincerely, 

David A. Stockman 

Enclosure 



TO . . Heads of Agencies 

FROM: David Stockman 
Director 

RE . . 
Off ice of Management and Budget 

Congressional requests for draft regulatory programs 
submitted pursuant to Executive Order No. 12498 

Many of you have received requests from one or more 
Members of Congress to provide a copy of your draft regulatory 
plan submitted to this Office under Executive Order No. 12498. 
Some of you have refrained from submitting your plans to us 
pending consideration of a coordinated response to these 
requests. We have consulted with the Department of Justice 
and the Office of Counsel to the President regarding the 
appropriate response and are hereby advising you that under 
the unique circumstances of this first year of the program 
you may make arrangements to provide access to your draft 
regulatory plan in response to an appropriate request from 
Congress. 

This advice is based upon the fact that the program 
under Executive Order No. 12498 has been instituted so late 
in the planning period this first year that agencies, in an 
effort to meet deadlines, have largely transmitted to us 
compilations of pre-existing materials already available to 
Congress in other formats, rather than undertaking to prepare, 
as we would anticipate in future years of the program, new 
materials reflective of a more deliberative regulatory planning 
process. It is also a fact that we at OMB have had to organize 
the program so rapidly that various unanticipated problems 
have arisen that will need to be alleviated in future years 
based upon the experience of this initial year. In addition, 
some of the agencies in the confusion have provided copies of 
their draft plans to Congress already, resulting in some 
Members and Committees having access to some of the plans and 
others not. 

Given these unique circumstances, the program cannot 
be considered to be fully operative in the manner envisioned 
by the President in.issuing Executive Order No. 12498. There­
fore, although the draft regulatory plans are clearly within 
the deliberative process, disclosure of them this year is not 
likely to impair significantly that process within the Executive 
Branch or other aspects of the Executive Branch's constitutional 
duties. At the same time, it may be helpful in this initial 
year for Congress and the public to gain a general understanding 
of the proposed process in order to alleviate concerns in 



future years when refinements to the program and a better 
understanding among the agencies of its purpose and operation 
could well require a withholding of all draft plans until the 
final regulatory plan is developed and issued. 

The Administration's Regulatory Program is an important 
initiative intended to help ensure that each major step in the 
process of rule development is carefully considered by the 
agency and consistent with Administration policy. For next 
year, we intend to review OMB Bulletin No. 85-9 and make such 
modifications and changes to the proceduresJ as necessary, on 
the basis of the experience gained during this initial year. 
We intend to complete that process early so that the program 
can be fully implemented next year on a more timely and 
informed basis. 

Any agency that has not yet submitted its draft regulatory 
program should do so immediately so that we can complete the 
program for this year and continue to work through the process 
to discover any further refinements that are necessary in 
designing the program for next year. 





MEMORANDUM TO HEADS OF CERTAIN DEPARTMENTS AND AGENCIES 

SUBJECT: Congressional requests for draft regulatory~OC~ 
submitted pursuant to Executive Order No. 1~9a 

Many of you have received requests from one or more Members of 
Congress to provide a copy of your draft regulatory plan 
submitted to this Office under Executive Order No. 12498. Som~ / 
of you have__refrained from submitting your plans to us perrdirrg 

c.eonsideration of a coordinated response to these n~quest.s.. We 
have consulted with the Department of Justice and the Office of 
Counsel to the President regarding the appro~· e response to 
these requests and are hereby advising you t t nder the unique 
circumstances of this first year of the progr J u may provide 
access to your draft regulatory plan in respo SE o an 
appropriate request from Congress. 

N". 
This advice is based upon/the fact that because the process set 
forth in Executive Orderl12498 has been instituted relatively 
late in the planning period during this first year, agencies, in 
an effort to meet new requirements and demanding deadlines, have 
transmitted to us what often appears to be compilations of 
pre-existing materials already available to Congress and the 
public in other formats. In other words, much of what we have 
received does not reflect the more considered and deliberative 
regulatory planning process that the Order called for and that we 
anticipate will be developed in future years of the program. 
Furthermore, it appears that some of the draft plans have already 
been made available to Congress, resulting in some Members of 
Congress and Committees having access to some of the plans and 
others not. 

-Given these unique eiroumstanees, and during this initial year ~o 
.which the OMB Ballet in is limited, the program is not being­
oonducted as the Executive Order contemplated that it would ee-

-Gver the long r~n. Therefore, although the draft regulatory 
plans are clea;ly within the deliberative process, disclosure of 
them this year., is not likely to impair significantly that process 
within the executive branch or other aspects of the executive 
branch~s constitutional duties. At the same time, it may be • 
helpful in this initial year for Congress and the public to' gain c,()t~ . 
a general understanding of the process .. aur in9 this first yeK ~ 1,.,,'~ 

) 
· · · this iRibil!H. year and .t.R So 

~ future yea to the program better T~ 
understand of its purposes and procedures. 'tM;t/' 
~.lld--W-el-1--fi~~a-Yi~~~;;g:f=:a:;tt::dfa~~rS-\¥.~·~ ~ 

\·,),.~~ 
(>J »Fi£(/./ .I. \ 



Honorable Ted Weiss 
Chairman, Intergovernmental Relations and 

Human Resources Subcommittee 
Committee on Government Operations 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman: 

I am enclosing a copy of my Memorandum to the Heads of Certain 
Departments and Agencies that should be dispositive of your 
letters of March 6, 1985, to several of these agencies requesting 
that they provide the Subcommittee with copies of regulatory 
plans that they submitted to OMB in February 1985 pursuant to OMB 
Bulletin No. 85-9. 

As you know, we have been working to develop a coordinated 
response to those letters on behalf of the Administration. We 
have prepared the enclosed memorandum and transmitted it to all 
agencies involved in the Regulatory Review Program in 
consultation with the Office of Counsel to the President and the 
Department of Justice. You will note that the memorandum advises 
those agency heads that an affirmative response to your requests 
for copies of the regulatory plans would be appropriate given the 

~unique circumstances of this initial year of the program. ~ 

~~~ :~:~!:st~a;:ea~i!~;e~:tt~~:, t::~ew!!!,,1l'~~~P!~: pr0'1i9e 
,;r;t..tft( Sincerely, 

~°µ.1i~v 
1tl;.., #_ r,Nt~ft-~ 4A~.ef'" . 
7~ 11t.":1v~i~~,' 
~i).t. fr..A 

r.ttfv 
f'l> 1 Enclosure 

David A. Stockman 
Director 



The Administration .. s Regulatory Program is an important 
initiative intended to help ensure that each major step in the 
process of rule development is carefully considered by the agency 
and consistent with Administration policy. For next year, we 
intend to review OMB Bulletin No. 85-9 and make such 
modifications and changes to the procedures, as necessary, on the 
basis of the experience gained during this initial year. We 
intend to complete the process early so that the program can be 
fully implemented next year on a more timely and informed basis. 

--Ariy a~ency that has not yet submit~ed its draft regulatory 
-program to us should do so immediately so that we oan eomplete.. / 
-the program foE this year and continue t-0 eompl.ete the process to 
-to discover any further refinements that a.re necessary in · 

....-changing the program for next -year. 

David A. Stockman 
Director 


