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’VQLUh;E 1983 Dsc;mnsx R NUMBER 6

"THE CONFLICT BETWEEN EX
 _PRIVILEGE AND CONGRESSIONAL :
_~  OVERSIGHT: THE GORSUCH

| CONTROVERSY

Congress, as the arm of the government responsibie for making
and overseeing the operation of the nation’s laws, has the power to
inquire into and review the methods by which those laws are enforced.t
Because the executive branch is responsible for enforcing the laws,
Congress necessarily requests evidence from that branch. On occasion,
the President has sought to protect himself and his officials from
congressional overreaching by arguing that the doctrine: of executive
privilege protects him from compelled disclosure of imformation or
documents.?

The President and his officials have asserted this claizn frequently.?
Most recently, Anne M. Gorsuch,* former Administrator of the
Environmental Protection Agency (EPA), claimed an executive
privilege when she refused to comply with a subpoena issued in
connection with the inquiry of a House of Representatives
subcommittee.’ The subcommittee was investigatingg the EPA’s
implementation of the Superfund program for the treatment of
hazardous waste sites. As a result of Ms. Gorsuch’s refusal to produce
the documents, Congress held her in contempt—the first ztime in United
States history that the legislative branch has taken such action against

1. This power is known as aversight or right of inquiry. See fffg 1ext acCOMPAnying potes
42-55,

2. Ser infra 1£xt accompanying-notes 67-99,

3. See Berger, Lxecurive Privilege v. Congressional Inguiry (Part £, 1T XFCLA L. Rev, 1288,
1333 n.627 (1965). President Eisenhower made one. of the-most notabie clzimys when he refused o
surrender evidence that Senator McCarthy requesied in connection with McCurthy's investigation
into communism. Eisenhower's claim was one of the boldest asseruions by an executve of the
right to withhold information from Congress. /o at 1309. -

4. On February 12, 1983, shonly before Congress dropped the coneempt citation. Ms.
Gorsuch remarmed. changing ber name to Anne Gorsuch Burford. She 15 referred 1o as Ms.
Gorsuck throughout this note.

5. Two House subcommitiees. the Subcommittee on Investigations amd Oversight of the
Commirtee on Public Works and Transporiation, and the Subcommittes: on Oversight and
Inv&tgatons of the Committee on Energy and Commerce, sought information from Ms,”
Gorsuch. - This note will focus on the eﬁom of the former 10 obuin documesits persining 10 the
Superfund.
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the head of an. cxecunvc agency or dcpamm:m6 Aithough the -

President and the subcommittee eventually arrived at a compromise,”
this incident illustrates the historical tension between congressional
oversight and executive privilege and highlights the lack of formal
methods for resolving such disputes.?

This note examines the compctmg claims of thc congressional
right to information and the executive’s need for secrecy, in light of the
Gorsuch dispute. It also suggests methods for resolving future
disputes. The note begins with an overview of the dispute and the
eventual compromise.® It then examines the rights of oversight and
executive privilege in more detail and describes both Ms. Gorsuch’s
and the House subcommittee’s claims under these doctrines.'® Finally,
it suggests methods for resolving such interbranch confiicts.!* This
note argues that compromise is the preferred method; in most cases the
involved parties have sufficient incentives to negotiate their differences
and should be allowed to do so. Because, in rare instances, a
compromise may not be reached, courts must be ready to settle these
clashes, as long as the dispute does not present a nonjusticiable
“political” question. The note therefore suggests a framework for the
judicial analysis of future disputes.

I.. CoNGRESS’S CONFRONTATION WITH THE EPA ADMINISTRATOR

In 1980, Congress passed the Comprehensive Environmental Re-
sponse, Compensation, and Liability Act (CERCLA),!2 its most recent
statutory effort to solve the hazardous waste problem. The Act estab-
lishes a 1.6 billion dollar hazardous substance response trust fund, the
Superfund, to be used to pay governmental response costs in the ame-
lioration of hazardous waste deposits and spills.!* The Act also man-
dates extensive reporting and recordkeeping requirements for both
present and former hazardous waste disposal sites.'* The Act requires

6. Ser Brief for Plaintiff at 2. United Sutes v. House of Representatives, 556 F. Supp. 150
(D D.C. 1983) {hereinafier cited as Peririoner’s Brief].

7. See infra text accompanying notes 35-38.

8. See infrg text accompanying note 104

- 9. See infra notes 12-38 and accompanying text.

10. See infra notes 35-104 and accompanying text

11. See infra notes 10649 and accompanying text.

12. 42 U.S.C. §§ 9601-9657 (Supp. V 1981).

13. 42 U.S.C. §9631 (Supp. V 1981). Superfund financing comes largely from excise taxes
on companies that generate chemical and petroleum products and on owners. of hazardous waste
disposal sites. See LR.C. 8§ 46114612, 46614662, 4681-4682 (West Supp. 1983). The disposal

- site tax’is used to finance the monitoring and closure of hazardous waste disposal sites that re- -

ceived operating permits. See 42 U.S.C. § %641 (Supp V 1981),
14, 42 US.C. § 9603 (Supp. V 1981)..
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that the Presxdent estabhsh a Nauonal Connngency Plan (NCP) to de-
velop procedures for responding to releases of hazardous wastes, for
discovering hazardous waste locations, and for evaluating remowal
-costs and methods.!s ‘Additionally, the Act empowers the President to
respond to actual or threatened releases of hazardous substances.'s
On August 14, 1981, President Reagan issued Executive Order
12316, “Responses to Environmental Damage,” which delegated to
EPA Administrator Gorsuch the “responsibility for the amendment of
the NCP and all of the other functions vested in the President by Sec-
tion 105" of the CERCLA.'? The EPA Administrator thus assumed
responsibility for ensuring that parties responsible for abandoned or
inoperative hazardous waste sites would clean them up.'®
On March 10, 1982, the House Subcommitiee on Investigations
and Oversight of the Committee on Public Works and Transportation
began an investigation to determine the manner in which the EPA was
enforcing federal laws addressing the hazardous waste problem, includ-
ing the CERCLA.'* The subcommittee held a field hearing in New
York City, in which it received testimony from various local govern-
ment officials.?® representatives of citizen groups,?' and officials from
the United States General Accounting Office.?? As a result of this and
other hearings,?* the subcommittee concluded that many of the hazard-

15. [d. § 9605. Paries responsible for creating hazardous waste sites or chemical spills are
liable for: (1) the costs of removal or remedial action incurred by the federal government or szate;
(2) private response costs consistent with the Nauonal Conticgency Plan; and (3) damages for
injury 1o oatural resources, /4. § $607(a).

16. /d. § 5604, The President may take whatever remedial steps are “necessary w protect
the public health or welfare or the environment.” /d. § 9604(aX1).

17. Exec. Order No. 12,316, 3 C.F.R. 168, 169 (1982).

18. /4

19. “A central concern in this investigation and review by the Subcommitiee was, and comtin-
ues 10 be. the efforts being made by.the U.S. Environmental Protection Agency to carry out the
framework of fedenl laws that address, in whole or in part, hazardous waste comtaminaticon of
water resources,” H.R. REP, No. 968, 97th Cong.. 2d Sess. 7 (1982).

20. The Mayor of Oswegc, New York. the town that is the site of the Pollution Abatemnent
Services Company, an abandoned liquid waste incineration operation. expressed concern at the
length of time taken to decontaminate that site. /d at 8.

21. Residents of Port Washington, N.Y. testified. speculating that large quantities of toxic

- chemicals may have been illegally disposed of in the commumnity's domestic waste landfill. 2

22, A represeniative from the United States Gegeral Accounting Office iestified thay the
EPA’s efforts to carry out the Superfund law, including the development of implementing reguia-
uons and the National Contingency Plan, were significantly behind schedule, and thus were de-
laying the rate at which toxic waste sites were being cleaned up. /&

T237On March 10, 1982, the subcommittee held a hearing in which it reviewed the EPA’s
previous decision to suspend & restriction on dumping liquid waste in landfills, an action that had
raised the possibility that mapy new “Love Canals” might be created. 72 at 7. The two EPA
officials testifying were unable to provide justification for suspending the ban- /& On March 17,
the EPA announced that it was partially reinsututing the ban. /o On March 30. ¥982, the sub-
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ous waste sites were not bcxng fully, or cxpcdmously. dccontammaled. .

The subcommittee also found that many of the companies responsible

for the wastes were not bemg held fully liable for their share of the .

cleanup costs.¢

The subcommittee sought 1o review thc EPA’s Superfund cnforce- o
ment files in order to determine exactly how the EPA was administer-
ing the fund. After unsuccessful attempts to obtain these files
informally,?* the subcommittee authorized subpoenas to be issued to
the EPA Administrator and other EPA officials, should they continue
to deny the subcommittee access to the disputed enforcement files.2¢

On October 29, 1982, EPA enforcement staff officials refused a
subcommittee request to provide access to enforcement files on three
waste sites.2” As a result, the House Committee on Public Works and
. Transportation issued a subpoena 10 EPA Administrator Anne M. Gor-
such. The subpoena called for her 10 appear before the Subcommittee

commitiee met agamm 1o quesuon the same officials further about the landfills. Their testimony
conflicted with the earlier testimony, creating suspicion as t¢ whether there bad been any need two
suspend the ban. See id at 8.

24. /d at9. Asa result of this assessment. the subcommittes conducted additional hearings.
Its inquiry. with respect to the Superfund statute. focused heavily on:

Whether there are statutory requirements and/or administrative policies, practices.
and procedures that affect the government’s (EPA’s) ability to fuoction effectively and
achieve the objectives of the law, or whether amendments to the statute are needed:

Whether the Superfund law’s enforcement provisions are bewng fully and effectively
carried out;

Whether adequate cﬂons have been, or are being made to obtain and/or recover the
full costs of cleaning up hazardous waste sites from responsible panties:

Whether the Fund. and ihe existing sources and amounts of revenue for it. particu~
larty the tax on oil and chemicals. is adequate 10 address both known and potentiak
hazardous waste sites and chemical spills; and

What information is being considered. or not being considered by the EPA. in its
administration and management of Lhe Fund. and its execution of responsibilities under
the Superfund law.

id

25. The EPA was less than cooperative with the subcommittes.. On September 14, 1982, the
subcommittee staff was told that it would have access 1o the Agency's Region I Superfund en-
forcement files 0 New York City. On September 15, the subcommiuter staff travelied to New
York. but an EPA official there told them that “any of the engineering and technical studies that
were being prepared by the several EPA Region II Superfund priority sites could. be made avail-
able, but that the Subcommittes could not have access to the enforcement fles.™ /& atr ll. On
Sepiember 16, the subcomminee submitted 2 written request for the documents in dispute to the
EPA Administrator and to others in the Agency, in conformance with section 93604(e N2} D) of the
Superfund law, which requires that “all information reported to or otherwise obtained by the
President{or-any representative of the President) under this chapter shall be made available. upon
written requesi of any duly authorized committee of the Congress, to such committee.” 42 U.S.C.
§ 9604(eX2)(D) (Supp. V 1981). Department of Justice official Stephien Ramsey indicated his be--
lief that this section did not give the subcommities the authonty 1o request the kind of information
that they were seeking. H.R. Rep. No. 968, 97th Cong.. 2d Sess. {3 (1982).

26. H.R. REp. No. 968, 97th Cong., 2d Sess. 13 (1982),

27. See id at 14,
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on Invesngauons and Ovemght on Decembcr 2, 1982 and to produce
_all books, records, correspondence, memoranda, papers, notes, and
documents drawn or received by the Administrator or other EPA offi-
cials singe December 11, 198028 In short, the subpoena covered all the
pertiment enforcement-related documents conccmmg the 160 desig-
nated Superfund cleanup sites.?®

Prior to her appearance,”Ms. Gorsuch received 2 memorandum
from President Reagan instructing her not to make sensitive documents
found in active law enforcement files available to Congress or the pub-
lic except in extraordinary circumstances.*® She quoted these instruc-
tions in her testimony to the subcommittee and informed it that she
would not make certain requested documents available.?! Following
her testimony, the subcommittee approved a resolution holding Ms.
Gorsuch in contempt.?2 On December 16, 1982, the full House of Rep-
resentatives, noting the Administrator’s “contumacious conduct,”
passed a resolution citing Ms. Gorsuch for contempt of Congress.3?

Although the House action created what some have termed an
“unprecedented constitutional impasse” between the legislative and ex-
ecutive branches of the government,>* the parties arrived at a compro-
mise two months later. On February 18, 1983, subcommittee chairman
Levitas and President Reagan agreed to procedures under which sub-
committee members would be allowed to examine the subpoenaed

28. Jd a3l

29. See id at 50-53.

30. The memorandum siated that “[bjecause dissemination of such documents outside the
Executive Branch would impair my solemn responsibility to enforce the law, I instruct you and
your agency not to furnish copies of this category of documents o the subcommittes in response to
their subpoenas.” Memorandum for the Administrator, Environmental Protecuion Agency (Nov.
30, 1982), reprinied in H.R. REp. No. 968, 97th Cong., 28 Sess. 4243 (1982).

31. H.R. Repr. No. 968, 97th Cong., 2d Sess. 16 (1982). Adminiswrator Gorsuch explained.
however, that more than 750,000 pages of documents would be made available 1o the subcommit-
tee. The first five file boxes of such documents were tendered 1o the subcommistee, but it declined
1o accept those documents. See Petitioner’s Brief, supra note 6. at 14. Ms. Gorsuch also advised
the subcommitiee that the subpoens as drawn was defective. See H.R. REP. No. 968, 971 Cong..
2d Sess. 17 (1982).

32. The Resolution. approved by 2 nine to two vote, siates:

Be it resolved, That the Subcommitiee finds Anne M. Gorsuch. Administrator. U.S.
Environmental Protection Agency, in contempt for failure 10 comply with the subpoena
ordered by this Subcommirtee and dated November 16, 1982, and the facis of this failure
be reponied by the Chairman of the Subcommiree on Investigstions and Oversight to
the Commitiee on Public Works and Transportaton for such action as that Commitiee
deems appropriate. -

H.R. REF—No. 968, supra note 19, 21 20.

33. H.R. Res, 632, 97th Cong.. 24 Sess., 4% ConG. REC. H10.040 (daily ed. Dec. 16, 1982).
House Resolution 632 was approved 259-105 with 69 members abstaining. /& at H10,061.

34, Peutioner’s Brief. supra note 6, at 1.
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EPA documents.?® The subcommittee was to receive edited versions of =

the requested documents and EPA officials would brief the subcommit-

tee on their contents.” After this initial screening, subcommittee mem-

bers would be permitted to review the unedited versions of the
documents in closed session.” President Reagan hailed the compro-
mise as “consistent with the doctrine of executive privilege while it also
assures that necessary information is made available to the
Congress.”38

II. ThHE TENSION BETWEEN CONGRESSIONAL OVERSIGHT AND
EXECUTIVE PRIVILEGE

The fact that Congress and the EPA reached a compromise does
not diminish the significance of the contempt citation. Congress had
never before taken such severe action in order to obtain information
from the executive branch. Yet, although Congress’s use of the con-
tempt power was unprecedented, the doctrines that had led to its use
were not. The subcommittee and the EPA were properly relying upon
the conflicting but well-established rights of oversight and executive
privilege.

A. Congress’s Claim to the Documents.

The House subcommittee believed that it had an absolute right to
the requested documents.®® The House of Representatives demon-
strated its agreement with the subcommittee’s position by issutng the
contempt citation. Both the subcommittee and the full House recog-
nized that the President was to “take care that the laws be faithfully
executed”;* they claimed, however, that this constitutional mandate

35, Final details of the compromise were worked out by Levitas, White House Counsel Fred
Fielding, and Deputy Artorney Gepersd Edward Schmults: - Wash: Post. Feb. 19, 1983, at Al. col.
- .

36. Wash, Post. Feb. 20, 1983, at Al, col. 2.

37. /d Represeptative James H. Scheuer, chairman of an Epergy and Commerce subcom-
mittee that was also investigating the EPA. explained the need for this circuitous method of disclo-
sure: “"This charade was designed as a face saver for the president to get hum off the sticky wicket
of insisting on executive privilege, We have 10 go through this little dog-and-pony show o get to
the unexpurgated, usedited documents . . . . /&

38 /d a AlZ ool 2.

~39. The subcomniittee actually relied on two positions. First it claimed thar the CERCLA
itself empowered Congress to request this information. See supre note 25. A member of the
subconmmitre’y staff aiso advised the EPA that “the Subcomminee’s inquiry was being pursued

under the general authority of the Congress 1o conduct oversight and investigations. and the rules

of the House granting jurisdiction to the Commistee and not sumply under the authority granted

by Section 104(eX2XD} of tbe Superfund law.” H.R. REP. No. 968, 97th Cong.. 2d Sess 13 (1982).

(foownote omited). ) E
40. U.S. ConsT. art. 11, §3.
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‘empowered the President and his aides only to carry out the laws en-
acted by Congress and did not authorize those executive officials to
withhold documents necessary for Congrcss 10 oversee the operauon of

1. The Hutory of Congremana! 0vemghz The subcommittee
was relying upon its oversight authority when it subpoenaed the EPA
documents. Congress’s right to inquire is essentially the right to con-
duct investigations relevant to its legislative functions.“2 Congress may
conduct investigations into departments of the federal government as
well as, in some instances, the affairs of private citizens** It may also
request information pursuant to these investigations.

Several theories underlie the notion of congressional oversight.
The first is that the public is entitled to be informed of the workings of
its'government.** Congress must therefore be able to determine how
federal laws are operating in order to be able to report to its constitu-
ents.¢ Second, Congress must be able to investigate in order to deter-
mine whether remedial legislation is needed.#” Third, Congress’s
exercise of oversight protects the liberties of the American people by
serving as a check on unbridled executive power. Congress, by “ac
quainting itself with the acts and dispositions of the administrative
agents of the Government,”4# will be able to uncover corruption, waste, -
inefficiency, and rigidity*® and to ensure that the President is enforcing
the laws as enacted by Congress.

41. See H.R. REr. NO. 968, 97th Cong., 2d Sess. 10-11 (1982).

42. See Waikins v. United States, 354 U.S. 178, 187 (1957).

The power of Congress to conduct investigations is inherent in the legislative process.
That power is broad. It encompasses inquiries concerning the administration of existing
laws as well as proposed or possibly needed statutes. It includes surveys of defects in our
social, economic or political system for the purpose of enabling the Congress to remedy

them. It comprehends probes into depmmenu of the Federal Government 1o expose
corruption, weficiency or wasie,

id.

43. “There is no general! authority 1o expose the privne affairs of individuals witkour Ausrifica-
tion in terms of the function of the Congress.” /d at 187 (empbasis added).

44, See McGran v. Daugherry, 273 U.S. 135, 174 (1927). “Article I's grant of power to
legisiate 1s therefore beid to carry implied suthority 1o summon witnesses and to compel the pro-
duction of evidence.” Cox. Exerusive Privilege, 122 U. Pa. L. REv. 1383, 1385 (1974).

45. - Watkins v. United States, 354 U.S. 178, 200 (1957).

46. President Wilson considered this function to be extremely imponant: "“The informing
function of Congress should be preferred even to its legislative function,” W. WiLson. CONGRES-
SIONAL GOVERNMENT 297, 303 (1913), guored in Watkins v. United States. 354 U.S. 178,200 233
(1957).

47, WATERS V. United States. 354 U.S. 178, 187 (1957).

48. Berger, TAe /ncarnation of Executive Privifege, 22 UCLA L. REv. 4, 10 ( lQ'?d)(quoung W,
WitsON, CONGRESSIONAL GOVERNMENT 297, 303 (1913)).

49. See infra note 148 and accompanying text.
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The Suprcmc Court has descnbed Congrcss s ovcrsxght authomy ‘

~as “an uscnnal and appropriate auxiliary to the legislative function.”se e
The Court has ‘however, placed some limitations upon this powerst

First, pu:anam to the separauon of powers doctrine, Congress may not
reach into the “exclusive province” of the executive branch.2 Second,
exercise of the investigative power must be related to a legitimate legis-
lative task of Congress;®? there is no congressional power to expose
merely for the sake of exposure.®* These limitations, however, are not
unduly restrictive and leave Congress a great deal of freedom to deter-
mine whether the executive branch is properly enforcing the laws.3s

2. The Subcommittee’s Claims for the EPA Documents. The
_subcommittee believed that it was properly invoking its oversight au-
' thority in the Gorsuch dispute. It maintained that it had undertaken its

50. McGrain v. Daugherty, 273 U.S. 135, 174 (1927). Here, the Court was reviewing the
propriety of a Senate committes invesugation into charges that the Deparument of Justice had
failed to prosecute public corruption. antitrust violations, and other maters relating to the han-
dling of several oil leases. The Court upheld the inguiry as a proper exercise of the legislative
function. /d at 180

51. Some commentators have argued that Congress’s oversight authority is, in fact. absolute.
See, eg.. R. BERGER. EXECUTIVE PRIVILEGE: A CONSTITUTIONAL MYTH (1974).. Mr. Berger
looked “to the Constitution and its history” rather than to recent practice (o determine the scope
of congressional control over information; /id at 10, and found that the power to taquire is abso-
lute. fd at 36-37. :

52. Bareablatt v. United States, 360 U.S. 109, 111:12 (1959). The separation of powers doc-
trine imposes this limitatios on the oversight power. This doctrine was created by the framers of
the Constitution, who considered the combination of powers of government to be “he very defini-
von of tyranny.” THE FEDERALIST No. 47, at 336 (J. Madisoo X Wright ed. 1561). James Madison:
expressed his fear that the “legislative department is everywhere extending the sphere of its activ~
ity, and drawang all power into its impetuous vortex.” THE FEDERALIST No. 48, at 333 {J.
Madison}J. Cooke ed. 1961). The separstion of powers doctrine suggests that when the congres-
sional power of inquury is directed at the execuuve branch, it cannot interfere with the executsve
duues.

$3. ‘Watkips v. United States, 354 US. 178 187, 197 (1957). Harkins specifically mentions the
restraints of the Bill of Rights upon congressional investigations. /d at 198.

The Supreme Court used this restriction 1o invalidate 2 House investigation into a private

real estate pool that was pan of the financial structure of J. Cook & Co. The United States had
deposited funds with the company, which went bankrupt. Congress believed that the pool was
cousected with the bankruptcy. The Coun found the inquiry to be judicial in nature because the
investigation “could result in no valid legislation on the subject to which the inguiry referred.™
Kilbourn v. Thompson, 103 U.S. 168, 192-97 {1881). The Court therefore held the mquiry to be in
excess of the investigative power conferred on the House by the Constitution. /& at i92.

54, Waikins v, United States, 354 U.S. 178, 200 {1957).

§5. MNeedless to say, congressional oversight produces beneficial results when used property.
In 1927, 2 Senate commitiee mvestigation led to the discovery of the Teapot Dome scandal. See
Berger, Executive Privilege v. Congressional Inquiry (Parr £), 12 UCLA L. Rev. 1044, 1049 (1965);
149 CoNa. Rec. H10,052 (daily ed. Dec. 16, 1982)(remarks of Rep. Dingeil); see aiso McGrain v.
Daugherty, 273 U.S. 135, 177-78 (1927 Court permitied congressional investigation into enforce-

-ment decisions of the Department of Justice),
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investigation in order to determine whether the EPA was properly ad- |
ministering the hazardous waste laws.*¢ Many members of Congress

 and the public believed that the Reagan Administration and the EPA -

were not cexrymg oout Congress’s mandate to aggressively decontami-
nate the nation’s hazardous waste sites.s?, Congress was concerned,
therefore, that the Reagan Administration was subverting the mtent of
the Supcrfund laws by enforcing them half-heartedly.

In addition to reports of low morale at the EPA, Congress had
received specific charges of impropriety. EPA officials alleged that the
Administrator had allowed political considerations to enter into her en-
forcement decisions.’® The subcommittee also suspected the EPA of
giving hazardous waste polluters lenient settlement terms.>®

The subcommittee believed that the requested documents would

56.. The subcommittee also argued that the documents were pecessary if Congress was to
. make ar informed decision whetber to alter or repeal the CERCLA when it expires in 1985. 149
CoNG. Rec. H10,033 (daily ed. Dec. 16, 1982).

$7. As the New York Times explained the contempi citation against Administrator Gorsuch,
the “immediate cause was her refusal to hand over documents about EPA’s clean-up enforcement
eflons. The underlying reason for the House's unprecedented action is its belief that her agency is
simply uninterested in doing anything sbout the country’s myriad Love Canals, except to claim
success and let them fester.™ N.Y. Times, Dec. 28, 1982, at A22, col. 2.

The New York Times also stated that “the Reagan Administration. in its ezgerness to ease
the burden of government regulation imposed on industry, had embarked on a systematic reversal
of decades of progress in the nauonal effont to protect human health and nauweral resources from
environmental degradation.” Shabecofl, Forecasr for £ P.A. Was Stormy From the Starr, N.Y.
Times, Feb. 20, 1983, § 4 (The Week in Review), at 2, cols. 4-5.

58. Three EPA officials charged that clean-up of the Siringfellow site in: Californis was held
up until after the November, 1982 California senatorial election for fear that then-Governor Ed-
wmund G. Brown, Jr. might take credit for obtaining the federal funding and thereby benefit his
campaign for the Senate. Russakoff, White House Acts in EPA Cormtroversy, Wash. Post, Feb. 1.
1983, at A6, col. 6. Stuating that “[p]olitical considerations have not driven any decisions™ in tise
hezardous waste program. Ms. Gorsuch explained that it 100k time for the EPA to calcuizte Caly-
fornia's contribution ta the cleanup. and 1o decide whether the agency shouid commence contrab-
uting to the cleanup, or bring suit agrinst the polluters first. See id A Justice Deparument
invesugaton into the charges found 2 lack of evidence to implicate Ms. Gorsuch. See San Fran-
cisco Examiner, Aug. 11, 1983, &t A6, col.” |.

59. The subcommitter believed that two “sweetheart deals”™ may bave been arranged be-
tween the EPA and businesses in violation of the CERCLA.

(1) In the fall of 1982, the EPA agreed to 2 private settiement for the cleanup of & facility of
the Seymour Recycling Corporaton near Seymour, Indians. The settiement, which was com-
cluded over the strong objections of EPA General Counsel Robert M. Perry, may enable 24 major
companies to avoid millions of dollars of liability. See Wash. Post, Feb. 10, 1983, at Al. col 2.

{2) In Aaugust, 1982, the EPA announced s settlement sgreement tnvolving the Chem-Dyne
Carporauon dumpsite in Hamilion, Okio; 112 companiés agreed w0 contribute a towal of $12.3
million for surface cleanup. The EPA filed a lawsuit against 16 other firms that refused the settie-
ment terms. Critics noted that “the clean-up covered surface contamination only, and that the 112
companies, which settied for an average of just over 520,000 each. will face no further liability if
contamination later is found in groundwatet or sub-surface soil.” Wash. Post, Feb. &, 1983, at A4,
col. 3.
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help it determine whcthcr Lhe EPA was properly enforcmg; the law. ﬁO
These documents would rcvcal what factors the EPA was and. perhaps

more importantly, was not considering 'in'making enforcement deci-
sions.F-This information would clarify the EPA’s Superfund enforce-
ment strategy, a significant indicator of how closely the agency had
followed its congressional mandate. Furthermore, the subcommittee

believed that the documents would reveal whether any of the specific

charges of impropriety were true. Thus, Congress argued that the in-

vestigation was related to a legitimate legislative concern®? and was a

proper exercise of its oversight authonty.s* If so, it follows that the

subcommittee had the power to compel disclosure of the requested doc-

uments, unless the exercise of that power was constrained by some

.other legal doctrine.

B.  The £PA’s Position.

Balanced against the subcommittee’s exercise of the congressional
oversight power was the President’s claim that Congress was interfering
with the executive responsibility to “take care that the laws be faith-
fully executed.”®* Congress contended that this responsibility could
not protect an administrative agency against compelled disclosure.®s
The EPA, however, contended that it was entitled, under the doctrine
of executive privilege, to withhold information if disclosure would in-
terfere with the executive’s constitutional duties with regard to enforce-
ment of the laws %6

\. The History of Executive Privilege. ~The EPA’s claim of exec-
utive privilege was neither novel nor surprising. Congress. in pursuing
its oversight duties, seeks much of its evidence from the executive
branch. Cours have interpreted Congress’s power of inquiry to require

60. H.R. Rep. No. 968, 97th Cong., 2d Sess. 45 (1982).

61, Jd at 20. As the subcommittee explained: “[We] must be able 1o examune how and why
the agency is making its decision o enforce. or not to enforce, to litigaic or pot o litigate. 1o settle
or pot setle with some, or all of the parties that may be involved in the vanous Superfund cases.”
/d

The General Counsel to the Clerk of the House analogized 1o the congressional nght upheld
by the Supreme Courn in AcGrain v. Daughrerry. 273 U.S. 135, 174 (1927, see supra aote 5Q. He
maintained that the right to examine and inquire tnto specific enforcement decisions within the
Deparument of Justice “applies with equal, i not greater, force 10 the Environmental Prowecuon
Agency.” H.R. REP. No. 968, 97th Cong.. 2d Sess. 59 (1982).

62 —Ser>upre note 53 and accompanying text. -

63. Ser 149 Coneg. Rec. H10,052 (daily ed. Dec. 16, 1982) (statement of Rep. Dingell}.

64 U.S. Const. art. IL § 3.

65. See supra lext accompanying note 41.

66. Ser 149 Cong. REC. H10,055 (daily ed. Dec. 16, 1982)(statement of Rep. Dannemeyer);

. Petitioner’s Brief, supra note 6, at 55.
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disclosure of executive documents.®” ‘Nevertheless, cabinet officials
~have invoked the doctrine of executive privilege to withstand both leg-
islative and judicial probing.® The rationale behind the doctrine is
~ that in certain instances disclosure would either significantly impair the
performance of the constitutional responsibilities® of the executive
branch or interfere with its functioning as an independent branch of
the government.’”® When disclosure would cause such harm, the exec-
utive branch and its offictals must be exempt from the disclosure
requirements.

Although a claim of executive privilege was raised as early as
1796,7' the Supreme Court did not recognize a constitutional founda-
tion for the privilege until 1974. In United States v. Nixon " the Courn
stated that “to the exient this interest [President Nixon’s interest in
withholding incriminating tapes] relates to the effective discharge of the
President’s powers, it is constitutionally based.””> The Nixon Coun
recognized that executive privilege was a byproduct of the separation

67. Cox. supra note 44, at 1385-86.

68. For a general discussion of the scope of executive privilege, see J. Nowak, R. RoTunDa
& J N. Young, CONSTITUTIONAL Law 224-30 (24 ed. 1983).

69. Underlying this consideration is a ¢coicern that without the privilege. officials would be
unwilling to engage in frank. open discussion for fear of lster reprisals. - As the United Suates
District Court for the Distnict of Columbis noted, “the privilege subserves & preponderating policy
of frenk expressiop and discussion among those upon whom rests the responsibility for making
the determination that enables government to operate.” Carl v. Zeiss Suiftung v. V.E.B, Carl
Zeiss, Jena, 40 F.R.D. 318, 324 (D.D.C. 1966)footnotes omitted).

70.. The Supreme Court recognized this argument as support for the privilege. Ser infro note
74 and accompanying text. President Washingion voiced this argument in his Farewell Address:

It is important, likewise. that the habits of thinking in 2 free country should inspire

caution 1n those entrusted with its administration to confine themseives within their re-

spective constitutional spheres, 1vm§:.n{g in the exercise of the powers of one deparunem:

10 encroach upon anotber. The spirit of encroschment tends 1o consolidate the powers of

al} the departments in one, and thus to create, whatever the form of government, a real

despotism.

Speech of President George Washington. Sept, 17, 1796, guoted in Younger, Congressional investi-
gations and Executive Secrecy: A Smd)»' in the Separation of Powers, 22 U. PITT. L. ReV. 755, 758
{1959).

71. President Washington had invoked this doctrine just five months prior to his farewell
speech when he refused to turn over papers requested by a House comsmitiee formed to examine
the failure of a mulitary campaign against :he Indians. He maintained thas the House had no right
to those documents, as they relsted to matiers exclusively within the executive's domain.
Younger, supra note 70, at 758.

72. 418 U.S. 683 (1974). The case arose out of the now infamous Watergate investigation.
The Special Prosecutor had issued x subpoena directing the President o produce wape recordings
and documents reisting io his conversations with aides and sdvisors. The documeats were re-
quested following the indicument of & number of White House staff members and supporters for
violauons of federal statutes. President Nixon claimed executive privilege and filed 2 motion to
quuh the subpoens. Although the Supreme Court denied the motion. it recognized an executive
privilege. The Coun heid, however; that the privilege was nol sbsolute. /o a1 706.

73 Jd-ost 7L
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—of powcrs doctrine;™ if Congress were allowed to mqmre into every
area of the-executive’s province it could exert improper influence upon |
the President’s power. The Court also suggested that the pnvxlegc
could be readily inferred from article IL"* the constitutional provision
that cutlines the executive’s duties. Confidentiality is necessary for the -
President to properly carry out his responsibilities, because it fosters the
free flow of information and candor necessary for effective
decisionmaking.”®

The Nixon opinion recognized that the privilege was not absohxte
The Court held that “[t}he generalized assertion of privilege must yield
to the demonstrated, specific need for evidence in a pending criminal
trial.””” The opinion was, however, somewhat vague as to when execu-
tive privilege would give way to legislative probing. The highest defer-

-ence is 10 be given to claims of executive privilege for military and
diplomatic secrets, The Court stated that

Absent a claim of need to protect military, diplomatic, or sensitive

national security secrets, we find it difficult to accept the argument

that even the very important interest in confidentiality of Presidential

communications is significantly diminished by production of such
matenal for in camera inspection with all the protection that a dis-

trict court will be obliged to provide.”

The Mixon Court did not state that executive privilege was never appli-
cable to protect information other than that which implicates national
security. Presidential communications are “presumnptively privi-
leged™;”® there is, however, no high degree of deference due a presiden-
tial assertion of privilege when there is only a generalized executive
interest in confidentiality.?® Instead the Court seemed to imply that the
President, in order to prevail on his privilege claim, had to demonstrate
convincingly that confidentiality would be compromised.®!

T4, 14 at 706

75. Seeid a1 107.

76. fd 708.

77, 1d at Ti3.

78. /d a1 706. see Henkin, Executive Privilege: Mr. Nixon Loses But The Presidency Largely
Prevails. 22 UCLA L. REv. 40, 43 (1574).

79. Nixom, 418 U.S. a1 708,

'80. fdat THL

81. Seeid The Nixon Court's opinion has been criticized. tn part. for its failure 1o establish
clear guidelines for future disputes. See Mishkin, Grear Cases and Soft Law: A Commenr o=
United States v. Nixon, 22 UCLA L. Rev. 76, 91 (1974).
" Two Watergate era cases decided by the United States Count of Appeals for the District of
Cotumiiz-€ircunt help to illuminate the factors considered by courts in execulive privilege cases.
In Nixon v. Sirica, 487 F.2d 700 (D.C. Cir. 1973). the coun determined that the presumptioe of
privilege premised on the public interest in confidenuality failed in the face of 2 powerful showing
made by the Special Prosecutor of a vital need for the President 10 produce cemain tape recordings
pursuant 10 a grand jury subpoena duces tecum. The count applied a balancing test. staung that
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The Nixon opinion was concerned with the use of the privilege “
‘against a subpoena essential to enforcement of criminal statutes,”*? and:
the way the privilege interfered with the judiciary’s ability to “do jus-
tice in criminal prosecutions.”®* The Court explicitly rejected the no-
ton thaf it was addressing the balance between the President’s
generalized interest in confidentiality and congressional demands for
information.® ’I'hc opinion nonetheless lends some support to the

the “application of Executive privilege depends on a weighing of the public interest protesied by .
the privilege against the public interest that would be served by disclosure in 2 particuiar case.™
/d. av T16; see also Nixon v. Administrator of Gen. Servs.. 433 U.S. 425, 443 (1977in determining
whether the proper balance between the coordinate branches has been upset. the proper inguiry
focuses on the extent to which the executive branch is prevenied from accomplishing its constitu-
tionally assigned functions). Association for Women in Science v. Califano, 566 F.2d 339, M6
(D.C. Cir. 1977 jexecutive privilege upheld as the government requirement of secrecy was “the
more compelling need™). The Nixon v. Sirica count emphasized that the grand jury

is not engaged ip 3 gencral fishing expedition. nor does it seek in any way to investigate

the wisdom of the President’s discharge of his discretionary duties. On the contrary. the

grand jury seeks evidence that may well be conclusive 10 its decisions in op-going investi-

gations that are entirely withun the proper scope of its authority.
487 F.2d at 717.

Although a grand jury proceeding assures the confidentiality of executive officials” u:sumony
and of agency documents. closed congressional coramittee meetings can probably approximaie the
secrecy of the grand jury. The second Walergzte era case, Senate Select Comm. v. Nixon. 498

.2d 725 (D.C. Cir, 1974), dealt with an executive refusal to hand over documents subpoenaed by
& congressional committee. The court determined that the need demonstrased by the Senate Se-
lect Comumittee on Presidential Campaign Acuvities for some of President Nixen's tapes was “too:
attenuated and too tangential 1o its functions to permit a judicial judgment that the President is
required 1o comply with the Comumutiee’s subpoena.” /2. at 733. The court noted that the com-
mitiee could poiwot *10 no specific legisiative decisions that cannot respensibly be made withous
access to materials uniquely contained in the tapes or without resolution of the ambiguities thae
the transcripts may contain.” /2 The subpoenaed matenals were 1o the possession of the House
Judiciary Committee and there was no showing that the Select Committee nesded access of its
own. /d The Senaie Selecr Commitiee opinion poted “the presumption that the public interest
favors confidentiality,” which “can be defeated only bv a sirong showing of need by another
institution of government-—a showing that the responsibilives of that institution cannot respop-
sibly be fulfilled without access to records of the President’s deliberations.™ /& at 730.

It has been suggested that executive branch officials should have 1o make a stronger showing-
10 invoke execuuve prvilege when there are accusations of executive wrongdoing. See Ratner.
Executive Privilege, Self-Incrimunanion; and the Separation of Powers [lusiration, 22 UCLA L.
REv. 92, 104 (1974). Nevertheless, the propriety of a congressional demand for material must
finally turn on the “nature and appropriateness of the funcuion in performance of which the mate-
rial was sought, and the degree 10 which the matenal was necessary 1o its fulfillment.” Senare
Selecr Comm. . 498 F.2d a1 731. Certainly the inguiry into possible executive wrongdoing is an
appropnate function of Congress, and the executive branch will lose s claim of privilege if a
House committee can show that "subpoenaed evidence 15 demoastrably critical to the responsible
fulfillment of the Commutee’s functions.” /& The coun suggests that it will be more difficult for
a congressional commitiee 10 demonstrate the requisite need (o overcome executive privilege than
it would be for's grand jury to do so. /d at 732

82, 418 U.S. at 707.

g3

84. The Mixon Cour stated:



1346 DUKE LAW JOURNAL E [VoL 19831333

proposition that the President may, m ccrtam arcumstanccs, thhhold
information-from the Congress.”® ;

Professor Laurence Tribe has classified prcs;denual refusals to fur-
nish informatien as three distinct executive privileges. derived from
three distinct considerations.®¢ First, presidents have invoked executive
privilege in order to protect military or diplomatic secrets.®’ ‘Second,
the law of evidence includes an -informer’s privilege—"the Govern-
ment’s privilege to withhold from disclosure the identity of persons
who furnish information of violations of law to officers charged with
enforcement of that law.”%® Third, courts recognize a privilege ex-
tending to “intra-governmental documents refiecting advisory opin-
ions, recommendations and deliberations comprising part of a process
by which governmental decisions and policies are formulated.™®®

" In the Gorsuch dispute the latter two types of executive privilege
were at issue. The EPA documents concerned law enforcement files
that might contain information of EPA’s secret informants. The files
also contained intra-agency memos and recommendations that EPA
personnel compiled for use in making Superfund enforcement policy
and decisions.

In the Gorsuch dispute, an agency director invoked the privilege,
but she did so at the express request of the chief executive. Executive
privilege extends to agency officials, but it may not apply with force
equal to that afforded the President’s personal assertion of the privi-
lege. In United States v. Reynoids,* the Court stated that the privilege
belongs to the government, and must be asserted in a formal claim

We are not here concerned with the balance between the President's generalized inzerest

in confidenuality and the need for relevant evidence in civil litigation. nor with that

between the confidenuality interest and congressiona! demands for nformaton. por with

the President’s interest 1n preserving state secrets. We address only the conflict between

the President’s assertion of a generalized privilege of confidenuality and the comstitu-

tional need for relevant evidence in ¢ruminal tnals.
fd. at 71l a9,

85, L. TauBE. AMERICAN CONSTITUTIONAL Law § 4-15 n.1 (1978); see also Henkin. supra
note 78. at 43.

86. L. TRIBE. supra oote 85, § 4-14.

87. Ser, eg., New York Times Co. v. United States, 403 U.S. 713, 728-30 (1971 KStewan, {.
concurring ¥ Pentagon Papers Case).

88. See. e.g . Rovano v. United States, 353 U.S. 53,59 (1957).

89, See, g, Carl Zeiss Stiftung v. V.E.B. Carl Zeiss, Jena. 40 F.R.D. 318, 324 (D.D.C.
1966)(various applications of executive privilege listed by the court. 40 F.R.D. at 324 n.15).

The Supreme Court in NLRB v. Sears Roebuck & Co., 421 U.S. 149 (1975), noted that the
ultinate purpose of this long-recognized privilege is 1o prevent injury to the quality of agency
decisions. The quality of a panicular agency decision will clearly be affected by the communica-
tions received by the decision-maker on the subject of the decision between predecisional commu-
nications, which are privileged, and communications designed to expiain a decision already made,
which-are pot. /d at 151

* 90, 345 U.S. 1 (1953).
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lodged by the head of the department that has control over the marterst
“after personal consideration by that officer.”s?
~__Two recent cases 1interpreting the extent of executive xmmumty
* from civil liability may offer some insight into whether executive privi-
lege betomes less compelling when asserted by a cabinet member in-
stcad_qf the President. In Nixon v. Fitzgerald,®® the Supreme Court
heldthat “‘a former President of the United States is entitled to absolute
immunity from damages liability predicated on his official acts. We
consider this immunity a functionally mandated incident of the Presi-
dent’s unique office, rooted in the constitutional tradition of the separa-
tion of powers and supported by our history.”®¢ This absoclute
immunity exists at least where Congress has not expressly subjected the
President to civil liability for his official acts.?* Yet, in the companion
case, Harlow v. Fitzgerald %6 the Court found only a qualified immunity
for senior presidential aides and advisers;, When these officials claim
absolute immunity they *“first must show that the responsibilities of
[their] office embraced a function so sensitive as to require a total shield
from liability.”®” The strength of a derivative claim to presidential im-
munity thus depends upon the executive function invoked; the claim
would be strongest when made by presidential “alter egos” working in

9t. fd atT-8.

92. The Reymolds court explained that the “essentizl marter is that the decision o object
should be taken by the minister who is the political head of the deparument. aad that be should
have seen and considered the contents of the documents and himself have formed the view tha: on
grounds of public interest they ought not to be produced.™ /& at § .20 {citing Duncan v. Cam-
mell, Laird & Co., 1942 A.C. 624, 638 (H.L.)).

93. 457 U.S. 731 (1982).

94, fd. &t 749,

95. The Court noted that granting the President absoluie zmmumty did nog remove all con-
straints upon his power 10 act;

There remains the constitutional remedy of impeschment. In addition. there are formal

and informal checks on Presidential action that do not apply with equal force to other

executive officials. The President is subjecied 1o constant scrutiny by the press. Vigilant

oversight by Congress also may serve 10 deter-Presidential abuses of office. as well as 1o

make credible the threat of impeachment. Other incentives 10 avoid misconduct may

include & desire 10 earn re-election. the need 10 maintain prestige as an element of Presi-
dential influence, and s President's traditional concern for his hustonical stature.
The exisience of alternative remedies and deterrents establishes that absolute immuy-

nity will not plece the President “above the law.™ For the President. as for judges and

prosecutors, xbsolute immunity merely preciudes a parucular private remedy for alleged

musconduct in order to advance compelling public ends.
fd at 757-58 (footnotes omitted).

96. 457 U.S. 800 (1982).

97. /& at 812-13. The Hariow Court also concluded thar “government officials performing
discretionary functions generally are shielded from liability for civil damages insofar as their con-
duct does not violate clesrly established statuiory or constitutional rights of which a reasonsble
person_would have known.” J/d at 818, See also Butz v. Economou. 438 U.S. 478, 506
(1978)"federa) officials who seek absoluie exemption from personal liability for unconsututional

_ conduct must bear the burden of showing that public policy requires an exemption of that scope™).
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such echuswcly execunvc domams as foretgn pohcy and nauonal se-
curity.?®-The EPA cleanup function does not qualify as such a sensi-
tive, .e’xcmsxvcly executive responsibility. Thus, although
Administrator Gorsuch had a claim of executive privilege available to
her, the prmlcgc did not provxdc an absolute shxcld.

2. The Executive Erancﬁ s Arguments A gainst Difcla:thg The Doc-
uments. The EPA contended that disclosure of the documents would
have a deleterious effect on pending investigations® and interfere with
its ability to administer the Superfund.'® These were, in fact, valid
concerns.!! Many of the documents concerned cases in the early
stages of investigation, where disclosure could be particularly harmful.
Revealing the information'®? could forewarn depositors of hazardous
wastes that they were suspected of illegal activity. Disclosure would
also place the EPA at a disadvantage in settiement negotiations with
these violators. The requested files included: the EPA’s proposed set-
tement strategies, lists of potential witnesses, detailed descriptions of
available evidence, anticipated defenses, the elements of proof required
in a given case, the legal issues involved, and the possibie precedential
impact of certain rulings. If this information became public, the targets
of the investigations would know the EPA’s bottom-line settlement po-.

98. 457 U.S. at 812 nn.18-19.

99, As Auorney General Smith explained in a letter to Representative John Dingell. “tlhe
Executive cannot effectively investigate if Congress is, in a sense, 2 paniner in the investigation. I
a congressional commitiee is fully appraised of all details of an investigation as the investugation
proceeds. there is a substantial danger that congressional pressures will influence the course of the
investigation.” Letter t0 Hon. John H. Dingell. Chairman. Subcommittee on Oversight and Inves-
tigations, Comumittee on Energy and Commerce. House of Representatives, Washingion, D.C.,
(Nov. 30..1982), reprinted in H.R. REP. No. 968, 9Tth Cong.. 2d Sess. 37-38 (1982).

100. See 149 Conc. REC. H10,055 (daily ed. Dec. 16, 1982) (suuement of Rep. Dannemeyer).
Petiioner’s Brief, supra note 6, a1 55.

101. The Reagan Administration’s additional fears about the precedential effect of full acqui-
escence to the congressional subpoena. on the other hand. were highly speculative. The Adminis-
tration worried that President Reagea's willingness 1o accommodate Congress in this instence
might make it harder for future presidents 1o resist demands for enforcement documents relating
to arcas outside the environmental protection field. See 149 ConG. Rec. H10.057-58 (daily ed.

- Dec. 16, 1982)(siatement of Rep. Clausen).

102. The Reagan Administration had good reason for concern that information in the with-

beld documents might reach unintended parties. As Joseph Bishop, deputy general counsel of the

. Army from July, 1952 to October, 1953, noted, *there can be no guaraniee that informauon com-
ing into the hands of Congress ot the whole membership of one of its major commitiees will long
remais-secret. . . . Even legislators of high respectability have been known. in the heat of pari-
san passion, Lo phce the national interest a very poor second to coasiderations of faction.” Bishop
used, as an example, an incident taking place in 1941 when Senator Burton K- Wheeler, an isols-
tionist, had reveaied the Navy’s occupation of Iceland while the operation was still in progress and
the ships involved were vulnerabie to awack. Bishop. The Execurive’s Right to Privacy: An Un-
resoived Constitutional Question, 66 YaLE L.J. 477, 487 & n.41 (1957}



Vol 1983:1333] EXE CUTI VE PR[ VILE GE : 1349

smon, ns negouanon stratcgy, and the agcncy s perccpnon of the
strengths and weaknesses of its case.!® This information might enable
a violator to negotiate a more favorable settiement. Finally, public dis-
closure of the documents would make it easjer for vwiators to defend
themselves ggainst lawsuits.

Thus, both the subcommittee and the EPA had valid claims to the
documents. Neither the legislative nor the executive branch has guide-
lines for resolving such competing claims. As one Congressman noted
during the debate preceding the contempt vote, “the Supreme Court
has yet to be called upon to resolve the question of the respective rights
of the executive and legislative branches in regard to a claim of privi-
lege as a defense to compulsory legislative process for documents resid-
ing within the Executive Branch.”!®* Because both parties believed
that they had an absolute claim to the documcms, a settlement was
slow to emerge.

III.  ANALYSIS FOR FUTURE DISPUTES

The Gorsuch dispute was by no means sui generis. It is likely that
this problem will recur. In order to avoid confrontations more severe
than that involving Ms. Gorsuch, this note suggests guidelines for
weighing the competing claims of the legislative and executive
branches.

A. Compromise Between the Branches.

Despite the political question doctrine, the judiciary is often avail-
able as the final arbiter in interbranch disputes. Judicial solutions
should, however, be a last resort;!% parties should be encouraged to
resolve their differences outside of court, as in the Gorsuch dispute.

103. Petirioner’s Brief, supra note 6, at 67

104. - 149 ConG. REC. H10,042 (daily ed. Dec. 16, 1982)(statement of Rep. Solomon).

105. In fact, the United States District Court for the Distnict of Columbia demonstrated this
restraint in the Gorsuch controversy. The Government had asked the coun to declare that Ms.
Gorsuch had acted lawfully in refusing to release the requesied documents. The cournt refused. It
siated:

Courts have a duty 1o avoid unnecessarily deciding comstitutional issues, . . . When
comstitutional disputes anse concerning the respective powers of the Legisiative and Ex-
ecuuve Branches, judicial intervention should be delayed until all possibilities for settie-
ment have been exhausted. Judicial restraint is essential to maintaip the delicate
balance of powers among the branches established by Copstitution. . Since the con-
troversy which has led 0 Unired States v. House of Representarives c!wiv raises difficult
constitutional questions in the context of an intragovernmental dispute, the Court should
not addresstiese issues unul circumstances indicate that judicial intervention is neces-

sary.
United States v. House of Representatives, 556 F. Supp. 150, 152-53 (D.D.C. l983)(nuuon
omitted).
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Most dxsputes are suscepuble to compromxse tos and this is t.hc pre-
ferred method of resolution.

- Informal compromise has several advant.agcs relative to Judxcxal
" reséTution. First, courts are not well equipped to evaluate the conflict-
ing claims of the executive and legislative branches. They have no ex-
pertise in weighing the : Congress’s legislative needs against the
President’s political imperatives.!9’ A court ruling in a parricular dis-
pute might hamstring either the President or Congress during fusure
disputes in perhaps markedly different political environments. For ex-
ample, such a ruling might unduly limit Congress’s ability to investi-
gate. As one scholar has noted:

The need for access to executive papers and communications arises

100 seldom in traditional forms of civil or criminal proceeding for the

Jjudicial rulings to have much impact upon the effectiveness of the

Presidency, but the occasions upon which Congress may demand in-

formation are virtually unlimited. Any binding definition of the

power of the Senate or House of Representatives to obtain the inter-

nal communications of the Executive Branch and of the President to

withhold them might greatly affect the relative political power and

effectiveness of the Executive and Legislative Branches.!08

Compromise, as a method of resolution, has worked well in the
past. The courts have been hesitant to resolve struggles between the
President and Congress, yet Congress has managed-to compel the Pres-
ident to hand over information on many occasions.'”® Congress has
powerful political weapons capable of compelling disclosure.!!¢ It con-
trols appropriations and legislation!!! and, perhaps most significantly,
commands media attention'!? and with it the ability to mobilize pablic
opinion against the executive. Congress may also obtain information
through the now-established device of a special prosecutor, and

106. Cf Exxon Corp. v. FTC. 589 F.2d 582. 589 (D.C. Cir. 1978)'"The courts must presume
that the committees of Congress will exercise their powers responsibly and with due regard for the
nghts of afected parties.”).

107. Paul J. Mishkin. speaking of Unfred Siates v. Mixon, contended that the “fundamental
evil is that the Court was confronted with the issue. The basic failing was that the problem was
not resolved by the political system. including the other two branches of government. before it
‘reached the Cour.” Mishkin. supra note B1, at 91.

108, Cox. suprg note 44, at 1425-26.

109. Ser id at 1431,

110, Seeid xx 1431-32; Berger, supra pote 3, at 1320

H1.. Bishop, supra note 102, at 486.
~—+H2—For an exampie of newspaper reaction to the contempt citation against Gorsuch. see 4n
Unnecessary Face-Off, L. A. Times, Dec. 19, 1982, at V4, col. | (“considenng Gorsuch’s record as
“the administrator of EPA. it is fair to say that ber resisiance to disclosure of the documents may
have more o do with lack of enforcement than with a theoreucal danger of harming the agency's
enforcement efforts™). See also The Superfund Turned Upside Down, N.Y . Times, Dec. 28, 1982 at
A22, col. L.
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through its more drastxc powcrs to 1ssu= contcmpt cnauons' 12 and insti-
tute xmpcachment ‘proceedings. Congress’s willingness to use such
weapons ensures that the execuuvc wﬂl not hghdy rqect 2 congrcs—
sional request for information. '

Finally, the mprccxszon of thc demarcauon line between conflict-
ing claims of executive secrecy and congressional inquiry encourages
both parties to seek a compromise. “Neither the executive nor the
Congress is very sure of its rights and both usually evince a tactful dis-
position not to push the assertion of their rights to abusive extremes.
Of such is the system of checks and balances.”!!4

The Gorsuch dispute itself is a good example of how effective

these forces can be in inducing a compromise. Congress appeared ea-

ger to rush into an unseemly confrontation with the executive branch
‘without having fully explored the opportunities for reaching a compro-
mise.}'> The House subcommittee issued a perhaps unnecessarily
broad!!¢ subpoena and did not review the material that Ms. Gorsuch
was prepared to turn over prior to undertaking a contempt proceeding
against her. Yet despite its apparent intransigence, the subcommittee

113. Professor Bishop notes that
Congress undoubtedly has power to punish contempts wn.hout invoking the sid of the
executive and the judiciary, by the simple forthright process of causing the Sergeant at
Arms 10 seize the offender and clap him in the common jail of the District of Columbia
or the guard room of the Capital Police.
Bishop. supra note 102, a1 484. In fact such action was threatened by congressional counsel Stzn-
ley M. Brand. See Chi. Trib., Feb. 2, 1983, at 14, col. 1.

114, Bishop, supre note 102, at 491,

115, The members of the Commirttee on Public Works sud Transporation wha did not sup-
porn the recommepdation that Adminisirator Gorsuch be cited for contempt of Congress noted
that “ftthe Committes did not exhaust sll means of resolving the dispute before resorting to the
contempt citauon.” H.R. Rep. No. 968, 97th Cong.. 2d Sess. 73 (1982)minotity views). The
dissenting members cited several examples:

First. prior to the Full Commitiee meeting, White House officials asked to meet with
the Full Committee Chairman and Ranking Minority Member. The meseting was not
held.

Second. White House officials offered to show the Chairman and Ranking Minority
Member a sampling of the withheld documents so that they would beuer understand the
Administration’s posiuon on this matter. This overture was rejected.

Thurd. 2 compromise proposal was offered which would have given the U.S. Dutrict
Coun 1o the District of Columbia the jurisdiction to determine the vahidity of the Sub-
commillee's subpoena. White House officials indicated that the Administration would
not only support this legisiation but wouid work in the House and Senate 1@ enact it
during the lameduck session. This proposal was rejected,

And fourth, the Adminisirauon, in respoading to0 & compromise proposal made by
tbe Subcommitiee Chairman, offered & counter proposal in a letier dated December 9,
1982. No formal response was made 10 the Administration's proposal prior wo the Full
Comnriweemeeting to cite Ms. Gorsuch for contempt.

Id 74 ’

116.  Represcaustive Michel stated that the subpoena, which covered more then 750.000 pages

of EPA documents, *“looked like it was based on &' fishing expedition.” 149 Cong. Rec. H18.047
(daily ed. Dec. 16. 1982).
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cvcmually comproxmsed Both sides were placated and the nanonal
hazardou.s waste dxsposal effort bcncfmcd :

B.. Judmai Re.ralxmon af dze Dispute.

Almough interbranch conflicts are best resolved by compromise,
courts must be prepared to act when the two branches are unwilling to
settle their differences. ‘When a’stalemate occurs,'!” the judiciary may
have to intervene to avoid “detrimental effects on the smooth function-
ing of government.”!!#

1. The Political Quesrion Docirine. The potential necessity for
intervention raises the problem of whether a court can resolve such a
dispute. The Gorsuch controversy appears, at first glance, to be of the
- type defined by the Supreme Court as a “political question” and to be

therefore nonjusticiable. “The political question doctrine-—which
holds that certain matters are really political in nature and best re-
solved by the body politic rather than suitable for judicial review—is a
misnomer.”!!® The political question doctrine is more aptly character-
ized as a doctrine of nonjusticiability that applies when the subject
matter in dispute is inappropriate for judicial consideration.'?¢ Never-
theless, the Supreme Court often renders decisions in cases involving
“political” issues. The Court bas fashioned the following test for deter-
mining whether the doctrine should be invoked:

Prominent on the surface of any case held to involve .. . . {a} polit-

ical question is found 2 textually demonstrable constitutional com-

mitment of the issue to & coordinate political department: or a lack of

Jjudicially discoverable and manageable standards for resolving it or

the impossibility of deciding without an initial policy determination

of a kind clearly for nonjudicial discretion; or the impossibility of a

court’s undertaking independent resolution without expressing lack

of the respect due coordinate branches of government; or an upusual

need for unquestioning adberence to a political decision already

made; or the potentiality of embarrassment from multifarious pro-
nouncements by various departments on one question.'?!
In United Stares v. Nixon, Chief Justice Burger rejected the argument
that President Nixon's claim of executive privilege presenied a political
question, because the controversy in that case was one that the courts
traditionally resolve under their arnticle III power: the production or

117, Sew, eg. Drinan v. Nixon, 364 F. Supp. 854, 838 (D. Mass. 1973).
118, United States v. AT&T, 567 F.2d 121, 126 (D.C. Cir. 1977},
119, F-Nowak. R. ROTUNDA & J.N. YOUNG, supra note 68, at 109.
120, /d
121, Baker v. Carr. 369 U.S. 186, 217 (1962).
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nonproducuon of specified cvxdcncc that the prosccutor deemed rcle-
vant to and admissible in a pending criminal case.i2

It is not certain that the Gorsuch controversy would have qua.hﬁed
as a nonjusticiable question.'* Raoul Berger has argued: -

Neither the Congress nor the nation can be content 10 bave the exec-
utive bran&h‘ﬁnany draw constitutional boundaries when the conse-
quence is seriously to impair a legislative function that is so vital to
the democratic process. No more may Congress decide the scope of
Executive power. Neither Branch. in Madison’s words, has the “su-
perior right of settling the boundaries between their respecuve pow-

”

ers.” That power was given to the courns.”!24

A court would likely consider the Gorsuch case to be closely analogous
to United States v. Nixon. In both cases the President sought to deny
- information from an investigating body, be it court or congressional
committee, on the basis of executive privilege. Congress’s subpoenas
and the rules governing their enforcement do not substantially differ
from their judicial counterparts. Admittedly, Congress has its own in-
dependent mechanisms for enforcing its processes. Yet the Aixon
Court’s decision not to invoke the political question doctrine did not
depend on the specific processes available to counts for enforcement of
their subpoenas.i?® Instead the court was concerned with the presence
of judicially manageable standards, standards that would not be dra-
matically affected if the requesting body were a congressional commit-
tee rather than a court.'?¢

122. 418 U.S. at 6€96-97. In a case presenting a classic nonjusticiable political question. the
court declined 10 hear a petitioner seeking an end to the Vietnam War. Ser Drinan v. Nixon, 364
F. Supp. 854 (D. Mass. 1973). Such a case i5 readily disunguishable from the Gorsuch
controversy.

123. The District Count seemed to have confronted this issue. In refusing to issue & declara-
tory judgment. the couri noted, “the Judicial Branch will be required to resolve the dispute by
determimng the validity of the Administrator’s claim of executive privilege™ should the parues be
unable to compromuse. United States v. House of Representauves, 556 F. Supp. 150, 152 (D.D.C.
1983},

-124.. Berger. supre note 3, at 1361-62; ser Nixon v. Sirica. 487 F.2d 700, 715 (D.C.Cir. 1973).

~ 125, ¢f Umited States v. House of Representatives, 556 F. Supp. 150, 153 (D.D.C. 1983)("}u-
dicial resolution of this constitutional claim . . . will never become necessary unless Adrministra-
tor Gorsuch becomes & defeadant in either a criminal contempt proceeding or other legal acuon
1aken by Congress.”).

126.. Some commentators remein -concerned that future disputes between Congress and the
executive branch might raise nonjusticiable questions ualess some further acuon is. taken. One
commentator SUggests:

What is peeded is 2 new statute that would provide the federa! courts with undispuied
junsdiction 10 bear & suit’ brought by Congress 1o enforce its subpoenas (o executive
branch offcials: [sic] require that executive officials promptly answer Congress’ com-

plaint, and-sequire that the counts, including the Supteme Court, give the case expedi-
tious trestment.

Hamilton. Sertling Inter-Branch Disputes, New Haven Register, Feb. 8, 1983, a1 7. col. V. see afso
Berger. Executive Privilege v. Congressional Inguiry, 12 UCLA L. REv. 1288, 1361-62 (1965); Cox.
supra note 44, st 1432-35 (1974),
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2. A Framewé;k for Analyzing Future Disputes. Once a court
has satisfied itself that it is not faced with a nonjusticiable issue, it can

proceed to-the merits of the claim. In 2nalyzing a collision between

Congress-and the executive branch, .a court must first assure itseif that
both the oversight power and executive privilege are being properly
asserted. Congress must be undertaking a legitimate legislative func-
tion and the executive branch must be correct that the information is of
a type traditionally considered to be privileged. Once the court has
made this determination it must determine which claim should prevail.
Although the Supreme Court has neither resolved a dispute similar 1o
the Gorsuch controversy nor provided a framework for doing so, the
lower courts have developed a test that would be applicable here. In
. Nixon v. Sirica,'¥ the United States Count of Appeals for the District
of Columbia Circuit stated that a judge, in reviewing a claim for execu-
tive privilege, must balance the public interest protected by the privi-
lege against the interests that would be served by disclosure of
particular information.!2® One year later that same court suggested, in
Senate Select Committee v. Nixon,'? that in weighing these interests a
court should begin with a presumption in favor of confidentiality.!3¢
Congress would then have to rebut the presumption by demonstrating
a compelling and specific need for the disputed materials.!3! If Con-
gress satisfied its burden, the court would order disclosure.

In evaluating competing claims, the court must first decide how
much weight to accord the presumption in favor of executive privilege.
To do so, it must cvaluate the type of information being requested.
Military and diplomatic secrets have been considered absolutely privi-
leged,!3? so that, no matter how compelling the case for disclosure,
Congress will probably never be able to satisfy its burden.!3? Interof-
fice memoranda, although presumptively privileged, are not given the
absolute protection afforded- military secrets. Although the Supreme
Court in United States v. Nixon'?4 noted the imporiance of maintaining
confidentiality,!** the Court also stated that “we cannot conclude that

127. 487 F.2d 700 (D.C. Cir. 1973).
- 128. fd at 716.

129. 498 F.2d 725 (D.C. Cir. 1974).

130. /4 at 730,

REIAw 2

" 132. See supra 1ext sccompanying note 78.

133:—Ser United States v. Reynolds, 345 U.S. |, 11 (1952 Where there is: 2 strong showing of
necessity, the claim of privilege should not be lightly scoepted. but even thie most compelling
neceasity cannot overcome the claim of privilege if the court is ultimately satisfied that military
secrets are at stake.”)

134, 418 U.S. 683 (1974),

135. /4 st 70§; see also supra 12xt accompanying note 76,



Vol. 1983:1333) EXECUTIVE PRIVILEGE 1355

advisers will be moved 1o temper the candor of their remarks by the
 infrequent occasions of disclosure because of the possibility that such
conversations will be called for in the context of a criminal prosecu-
tion.”"136 Admm.edly, a civil investigation may implicate different con-

cerns tham a criminal proceeding and.a court should take these
differences into account; a court, however, should do so in light of the
assumption that such documents are not granted the highest degree of
protection possible.

In determining the wcxght to accord to a claim of executive privi-
lege, a court should also take into account any relevant statutes. These
may indicate congressional recognition, not only that a claim of execu-
tive privilege exists in certain areas, but that there is a public interest
that would be served by protecting confidentiality. The Court of Ap-
peals for the District of Columbia Circuit utilized this method of analy-

“sis in Black v. Sheraton Corp. of America.'*" It reviewed a request for
law enforcement documents. In evaluating a claim of executive privi-
lege, the court assessed whether there was a public interest in minimiz-
ing disclosure.!*® It noted that the Freedom of Information Act, which
compels the disclosure of a number of government documents, pro-
vides an exemption for documents similar to those requested by the
House subcommittee.!** The court stated that this exemption embod-
ied a congressional recognition of the necessity for the privilege,!4 and
it took this conclusion into account in determining whether the plain-
tiff, in this case a private party, had satisfied its burden of demonstra-
ting an interest outweighing the confidentiality interest.!4!

Finally, a court evaluating a claim of privilege should also con-
sider the identity of the party asserting that claim. As noted previ-
ously,'4? the strength of the privilege may be diminished when a
cabinet official assents its protection, as compared to an assertion by the
President himself.

136. 418 US, ar 712 .

137. 564 F.2d 531 (D.C. Cir. 1977). In Sheraron. the plaintiff was & private lobbyist affiliated
with Robert Baker, Secretary to the Majornity of the Senate. Black was indicted, and ulumately
convicted. OB wcome X evasion charges. He claimed thar both the indictment and his subse-
quent difficulty obtaining new employment were caused by government disseminstion of informa-
tion coliected by an illegal eavesdrop. He sought discovery, under the Freedom of lnformation
Act. of cerzin documents associaied with the prosecution. The government refused to disclose
several of the documents, except 1o & district court in camera.

138. /d ai 545-46.

139. /d a1 546;see SU.S.C. § 552(bX7) (1982) (exemption for “investigaiory records compiled
for law enforcement purposes™).

140. 564 F.2d mt 546.

141, /d a1 $47.

142. See supra text accompanying notes 91-98.
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The court must consider these factors in light of the interests as-
seried- by Congress. As the Supreme Court stated in United States v.
Nixon '$3-x “demonstrated, specific need”- for material may be found -
to be Fore compelling than a general assertion of executive privi-
lege.!*4 The degree of specificity is not the only factor relevant to a
court’s inquiry. The court should also examine the underlying interest
that Congress seeks to protect. For instance, when Congress voices a
convincing concern that the health of inhabitants of certain communi-
ties 15 in imminent danger, its request for documents should be ac-
corded greater deference than a request for materials regarding the use
of tax money to build public highways. In other words, the magnitude
of the danger and its probability are both relevant concerns.

In striking the balance between Congress and the President, a
court must be concerned with how much the disclosure would impair
or disrupt the President’s ability to carry out his consitutibnal duties. If
necessary, the court should establish a system of procedural safeguards
to ensure that Congress’s access to the documents will be accomplished
with minimal infringement on the President’s article II powers. For
instance, a court could conduct an in camera inspection of the docu-
ments.'** Such private examination would allow a judge to release
only those documents necessary to the legislative duty to inquire into
the operation of the laws, while minimizing the release of documents
genuinely harmful to the presidency. Such a procedure, however,
might impose huge burdens on particular federal judges, who would be
required to sort putatively privileged matenal to determine which doc-
uments are relevant to Congress’s inquiry. As a less burdensome rem-
edy, a court could require that Congress receive the sensitive materials
only in executive session, a measure that would promote

-confidentiality. 46

143. 418 U.5. 683 (1974},

144, [d. at 713.

145. See id a1 730, ¢f. Carl Zeiss Stiftung v. V.E.B. Carl Zeiss, Jena. 40 F.R.D. 318, 330-33
(D.D.C. 1966). “The ultimate question is whether. in the circumstances of the case, the occasion
for asseruion of the privilege is appropriate. [ camera inspection is not-an end in 1self, but only a
methiod that may in given instances be indispensable 10 decision of that question.™ /& a1 332, See
generally United States v. Reynolds, 345 U.S. | (1952).

146. Under the analysis suggested in this note, judicial resolution of the Gorsuch maner would
bave led to the relesse of the Superfund enforcement documents. The President's assertion of
executive privilege would have cresied a presumption in favor of applying the privilege. The
presumption-wouid oot have been insurmountable, however. First. the documents were not mili-
tary secrets and were therefore not sccorded absoluie protection. Second, the privilege was being
asserted by a cabinet officisl, not by the President. Congress's showing of & specific legislative
need 1o inquire into the operation of CERCLA and into allegations of governmental wrongdoing
would then have defeated the presumption in favor of the privilege and would have justified &
court order requiring the EPA to turn over the disputed documents 1o the subcommutiee. But, in
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In utilizing this note’s suggested framework for resolving this type
of dispute, the couns will be able to maintain the necessary balance
between the need for full congressional inquiry into the operation of
the laws and the legitimate requirements of secrecy in the executive
branch, -The courts must protect the integrity of the administrative pro-
cess from mere unfocused curiosity.’*’ For example, few would con-
done congressional demands made to the Justice Department for
transcripts of testimony to a grand jury obtained as part of an ongoing
investigation into organized crime. Thus, executive confidentiality in
some circumstances must be protected. Yet Congress must be able to
guard against governmental deception'4® and to exercise its oversight
authonty. Its rights should not be limited merely because the President
asserts that certain information should not be disclosed.'** The sug-
- gested shifting burden test takes the President’s concerns into account.
" 1f a court assumes that executive officials have the privilege to withhold
information whenever Congress is unable to demonstrate otherwise,
the court protects administrators and relieves them from the anomaly
of having to make public the reasons for keeping certain information
private. Yet such a test does not unduly circumscribe congressional
power. In instances where the information is necessary, and requested
pursuant to a legitimate legislative need, such as when Congress is

view of the demonstrated executive need to keep enforcement documents secret. the reviewing
court would have been oblged to provide for special procedures that would minimize the in-~
fringement on executive dunies and powers by preventing improper disclosure of the documents.
147. . See United States v. Morgan, 313 U.S. 409 (1941). In Morgan, the Supreme Court held

that 2 court could not depose the Secretary of Agriculture regarding the process by which he
determined the maximum rates 10 be charged by marker agencies for their services a1 the Kansas
City stockyards, because “the integnty of the admunistrative process must be . . . respected.™ /&
8t 422; see also Cox, supra note 44, at 1429, Raoul Berger makes a distincuon betwesn a privilege
for “secreis of the cabinet™ and

an unlimited discreuon to withhold any document or communications between the sev-

eral mullion subordinste employees 1o the interest of “admunistrative eficiency.” . . .

The two are incommensurable. An assumption that informanon may be concealed from

Congress on the ples of “adminisirative efficiency” would have shielded Fall. Deaby and

Daugheny from congressional investgation and have enabled them to despotil the nation

of Teapot Dome, and all in the guise of taking “care that the Laws be faithfully exe-

cuted!” .

Berger. supra note 3, &t 1289-90.

- .148. As Cox explained. the “claim of privilege is a useful way of hiding inefficiency. malad-
ministration, breach of trust or corruption. and also a variety of potenually cantroversial executive
practices not authorized by Congress.” Cox. supra note 44, at 1433, He also noted that the “cen-
tral problem today is bow 10 deal with governmental secrecy and . . . with governmental decep-
uon.” /4 at 1434,

149 &3 the Court of Appeals for the District of Columbia Circuit stated i Nixon ». Sirica.
“zithough the views of the Chief Executive on whether his Executive privilege should obtain are
properly given the greatest weight and deference, they cannot be conclusive.™ 487 F.2d4 700, Ti6
{D.C. Cir. 1973).
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properly us’mg its oversight authority, the court will compel disclosure,
In short, the integrity of both branches can be preserved.

: ~

B IV, CoNCLUSION

Congress’s citation for contempt of EPA Administrator Anne Gor-
such illustrates a recurring problem in American constitutional history:
the clash between the congressional right to inquire into the operation
of the laws and the executive right to secrecy in intradepartmental com-
munications—specifically the secrecy of law enforcement records and
intra-agency recommendations. Congress’s oversight power has long
been recognized as an incident of the constitutional grant of legislative.
power. Executive privilege is based on the need for confidentiality of
_executive communications and is implied by the separation of powers
doctrine. Neither congressional oversight nor executive secrecy is abso-
lute, and it is inevitable that the two doctrines will conflict with one
another from time to time. g

The two branches should first attempt to resolve any conflict on
their own. When compromise is not forthcoming, and a court is not
precluded by the political question doctrine from adjudicating the dis-
pute, judicial resolution of a dispute may be necessary in order 10 end
governmental stalemate. In such a case, the count should employ a bal-
ancing test that presumes that the executive branch should not or-
dinarily be compelled to disclose information regarding sensitive
matters such as national security affairs and pending law enforcement
decisions. Congress may defeat the presumption only if it can demon-
strate a specific legislative need. Such an arrangement will assure the
integrity of both branches and prevent stalemate in our federal system.

Ronald L. Claveloux
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STATUTE
A LEGISLATIVE PROPOS
RESOLVING VE PRIVI
DISPUTES PRECIPITATED BY
CONGRESSIONAL SUBPOENAS

AL FOR

4

James HaMILTON®
Joun C. GRaBOW**

Disputes bevvecn the President and Congress regarding the executive
Draneh’s obligation to respond (o -Congressional demandy for information
have appeared witlt disgaieting frequency in recent years. These disputes
ivolye what has been called the “clash of absolutes,” generating contros
versy and mahing political compromise difficudt. Congress is jorced to rely
on ity crimingl congempt powers as the primary means 1o obtain compli-
unce with subpocnas it has issued 1o emplovecs and officials of the vx-
ecrtive brunch. these powers, however, are ill-suited 1o ensure adherence
1o such subpocnas.

In this Article, Mr. Hamilton and Mr. Grabos idenify the shorifalls of
the powers carrently available (v Congress 1o enforce its subpoenay and
propose o bill that swould provide w civil remedy for the enforcement of
Congressional subpocnay bsyed to executive branch officials. The authors
trace the lustory of similar proposals made in the past and examine
alternutives to the proposed bill. Mr. Hanilton and Mr. Grabow conclude
by arguing that tlere are no constitutional or other barriers io a civil
action brought wnder the proposed bill and that it is now time for the bill's
eHacInIent.

From the admimistration of George Washington' to that of
Ronald Reagan,® conflicts have arisen between the President
and Congress over the executive branch’s obligation to respond
to congressional demands for information. To justify witholding
information, the executive branch often has couched its claims
of executive privilege in the broadest of terms. Thus, lawyers
for President Nixon argued in 1973 that “[s]uch a privilege,
inherent in the Constitutional grant of execulive power, iIs a

* Member, Ginsburg, Feldman and Hress, Washington, D.C. AB., Davison College,
tuet: 1B, Yale Umiversity, 1963; [.1..M., University of London, 1966,

*+ Associate, Ginsburg, Feldman and Bress, Washingion, D.C. B.A., University of
Michigan, 1978: J.D., University of Michigan, 1981,

tin 1796 George Washington vefused 1o deliver certain documents concerning the
nepotiation of the Jay Treaty to the House of Representatives. Washington did, however,
supply the information 1o the Senate, observing that the Seniate, not the House, has a
consttutional role in the negotiation of treaties. See Messages and Papers of the Pres-
idents 194-96 (1. Richurdson ed. 1896). See also Wolkinson, Demands of Congressional
Commitlees for Executive Papers, 10 FED. B.J, 103, 107-09 (1949).

2 See infra notes 6-11 and accompanying text.
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al Response, Compensation, and Liability Act of 1980,
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1982, cited Burford for contempt of Congress und sent the mat-
ter to the Justice Department for criminal prosecution.'' This
wis an historic first, for never betore had a house of Congress
held the head of an executive ageney or department in contempt.

Following media reports about contlicts of interests, political
manipulation of EPA programs and funds, and the purported
shredding and destruction of agency documents, Burford re-
signed on March 9, 1983, That same day the White House agreed
to provide the House Energy and Commerce Committee access
to the disputed documents if the Committee would protect the
confidentiality of certain documents identified by the EPA as
“enforcement sensitive,”!?

The Watt and Burford controversies dramatically highlight the
problem on which this Article will focus—1he pitfalls of using
Congress’s ¢riminal contempt powers as the primary means 1o
obtiain compliance with congressional subpoenas issued to em-
ployees and officials of the executive branch.'* As an alternative
procedure, we propose a4 new statute that gives the United
States District Court for the District of Columbia original juris-
diction to hear, on an expedited basis, a suit brought by either
house of Congress, or by an authonzed committee or subcom-
mittee, to enforce subpoenas issued to executive branch
officials.

L. CoONGRESS'S CURRENT CONTEMPT POWERS

The Supreme Court has affirmed that Congress’s power 10
conduct investigations is “inherent in the legislative process.”
The scope of this power of inquiry is “as penetrating and far-

od ar HIDU33-61,

" Nee Washington Post, Mar, 10, 1983, at 1, col. {.

This Articke wall not review the varlegated history of exceutive privilege claims.
Nor willit discuss the Supreme Court’s conelusion in United States v. Nixon that there
i an exceutive privilege that; althoagh not absolute, is grouaded in the Constitution.
Buth subjects already have received widespread sttention. On executive privilege gen-
erally, see, ¢.g., R, BerGER, EXECUTIVE PRIVILEGE: A CONSTITUTIONAL My T (1974);
J. Hamin von, Tae POWER To PROBE: A STUbY OF CONGRESSIONAL INVESTIGATIONS
(19763; Berger, Executive Privilege v, Congressional Inquiry (pts. | & 2), 12 U.C.L.A.
I.. Rev. 1044 (1965); Cox, Executive Privilege, 122 U. Pa. L. Rev, 1383 (1974); Dorsen
& Shattuck, Executive Privilege, the Congress and the Courts, 35 Onio S, 1.1, 1
{1974). On the Nivon case, see the comments by Professors Berger, Gunther, Henkin,
Kurst & Horowitz, Kadand, Mishkin, Ratner, and Van Alstyne in Symposium on United
States v. Nixon, 22 U.CL.A. L. Rev. 1 (1974).

" Watkins v. United States, 354 U.S. 178, 187 (1957).
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reaching as the potential power 1o enact and appropriate under
the Constitution.”* 1n the words of Chiel Justice Warren:
That power is broud. It encompasses Myguirics concerning
the administration of existing faws as well as proposed or
possibly needed statwtes. It includes surveys of defects in
our soclal; econoinic or political system for the purpose of
enabling the Congress to remedy them, It comprehends
probes into departments of the Federal Government 10 ex-
pose corruption, inefficiency or waste. '

Among the tools of inquiry available to Congress, none is
more important than the power 1o subpoena witnesses and mi-
tertals. The Constitution, however, does not expressly grant
Congress this power. But the Supreme Court has found the
subpoena power to be an “indispensable ingredient”™" of the
legislative powers granted to Congress by the Constitution. '
The rationale for this implied subpoena power is that:

A legislative body cannot legislate wisely or eftectively in
the absence of information respecting the conditions which
the legislation is intended 1o affect or change; and where the
legislative body does not itself possess the requisite intor-
mation—which not infrequently is true—recourse must be
had to others who do possess it. Experience has taught that
mere requests for such information often are unavailing, and
also that information which is volunteered is not always
accurate o complete; so some means of compuision are
essential to obtain what is needed.?

The traditional “means of compulsion” used by Congress to
ensure compliance with its subpoenas is punishment for con-
tempt.?* Although the Constitution does not expressly grant
Congress the power to punish recalcitrant witnesses for con-
tempt,?' that power also has been deemed an inherent attribute

" Barenblatt v. United States, 360 U.S, 109, HH (1939

W Watkins v, United States, 354 L1.S. at 187,

7 Eastland v. United States Servicemen's Fund, 421 LS, 491, 505 (1975). Sev alsa
McGrain v. Daugherty, 273 U5 435, 174 (927 1 The power of inguiry—with process
o enforce it—it 45 an essential and appropriate auxibiary 10 the legistative function. ™).

W See US, Const.oart, 1,88 1,8,

Y MeGrain v, Daugherty, 273 U.S. at 175,

M For w4 more detailed discussion of Congress’s contempt powers. see generally O,
Brek, CoNTEMPT OF CONGRESS (19591 B EBERLING, CONGRESSIONAL INVESTIGATIONS
(1928); R. Gotprars, Tie ConTeEMPT Powir (1963); ). Hasui toN, supra note 13010
Tavrow, GRAND INQuUEST (1955); Landis, Constitutional Limitationy in the Congres-
stonal Power of Investigation, 30 Harv. L. Rev, 153 (19263 Potts, Power of Legistative
Bodies 1o Punish for Contempr, 74 U. Pa_ 1., Riv. 691 (1926).

H The sole exception is the power of cach House of Congress to remedy contempty
commitled by its own members. See ULS. Const., ari 1, § 5, ol 2.
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of Congress’s legislative authority.? Congress first exercised
this power in 1795  and the first contempt citation arising from
a refusal to produce evidence oceurred in 18127 These carly
examples nvolved Congress™s “sell-help”™ contempt  power,
which ullows either house of Congress 1o send its Sergeant-at-
Arms Lo arrest an oftender for trial before that house. The
offender also faces possible imprisonment, historically in the
District of Columbia jail or the guard house in the Capitil base-
ment. Prior (o the adoption of the Constitution, the colonial
assemblies and the Continental Congress exercised such pow-
ers, as did England’s House of Lords and House of Commuons.**
A prisoner can challenge the legality of the confinement by a
wril of habeas corpus .

Under this sclf-help enforcement procedure, imprisonment is
limited 10 the duration of the pending session of Congress.?’
Feeling that harsher penalties were necessary 1o obtain the co-
operation of recalcitrant witnesses, ™ Congress supplemented its
inherent contempt powers in 1857 by enacting a statute provid-
ing that a witness who fails to appear before a congressional
committee, or who appears but fails to give testimony or o
produce requested evidence, is guilty of a misdemeanor punish-
able by a tine of not less than $100 and not more than $1000
and imprisonment of not less than one month and not more than
twelve months.® That statute (Section 192) remains essentially
unchanged in the current Federal Code.®

Although Congress continued to exercise its selt-help powers
after enacting the 1857 criminal statute, reliance on the statutory
procedure soon predominated as increased legislative respon-
sibilitics made full-scale congressional trials impractical. Al-
though Congress still retains its self-help powers,’' it last re-
sorted to this procedure in 1945.%

CSee Anderson v Dunag 19 ULS. 66 Wheat.) 204, 233 (1821,

e Jurney v MucCriicken, 294 ULS, 25, 148 (1935),

DL AN TON, Anpoa note 13wt BT

Cohurney v MacCracken, 294 ULS. ot 148-49.,

“Ratboura v Thompson, 103 U8 16K 177 (I1881).

Tluriey v MucCraken. 294 4.8, 151

e Cong. Grose, MHth Cong.. 3d Sess, 4035 (The 1857 Act was pissed o inflict
i g]:!'culu' punishment than the Committee believes the House possesses the power 1o
nflict. ™).

P Actof Jun. 240 1857, ch. 19, 11 Stal, 155,

WSee 2 USO8 192 11uRY)

HoSee dnre Chapiman, 166 LS. 661, 67172 (1897),

Y See U0 BYCK, saprd note 20, at 7.
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’ Congress recently provided Tor aivil entorcemient i some
instances of Senalte, but not House, subpoenas. The 1978 Ethies

in Government Act gives the United States District Court for

the District of Columbia jurisdiction over any civil action
bn)llghl by the Senale, or by an authorized committee or sub-
gomnnllcc, 10 enforce, obtain a declaratory judgment concern-
ing, or prevent a threatened noncompliance with, certain Senalte
subpoenas.® The Ethics in Government Act, however, specifi-
cz‘dly excludes from its coverage actions 10 enforce subpocnas
directed at officials of the tederal government .+

Congress also has a variety of other means that can be mar-
shaled to compel the executive branch to produce requested
materials. An administration’s bill may be shelved in commitiee
until l_'t:levum information is provided. Similarly, Congress may
exercise its power over the purse 10 reduce or deny appropria-
tions sought by an administration until the information 1s forth-
coming. Such tactics, however, may prove inetfective in many
s;nluullons. The recent controversies where Congress sought in-
formation from Waltt and Burford about the alleged Tailure of
the administration to execute existing legislation highlight the
need for concern.

_Congrcss, of course, retains the power to impeach an exec-
utive official—including the President—for failure o provide
sub‘p()cm\ed information.® In all but the most extraordinary sit-
uations, however, that power is not a credible threat and it does
not provide a practical solution for resolving most interbranch

~:‘ 2 LLS.‘(‘,‘§A2HX(«H (!‘)Kl); 28 LLS.CL § 1364 (Supp. V1981,

28 ULS.CL8 1364 (Supp. V1981

R I7A 136d(a). CPhis section shall pot apply 1o an action 1o eaforee, 1o secuic
dcclm'ulury judgment concerping the vahdity of, or to prevent a (hrc;ucn‘cd r;‘l‘ux-nl 1:1
L.‘})ﬂlp‘}‘ with, umry suljpncnu or order dssucd o oan officer or employee of the l*c:lun';d
:mv‘ummcm acting within lus official capacity.”). See also S, Rue. Noo §70, 93th Cong..
.,q Sess.., vn-pruuvfl in 1978 U5, Copy ConG. & Ap Niws 4216, 4307-08 [hc:'uinui';m’
cited as Senate Eihics Act Report]. Congress evidently oxcluded actions o enforee
su‘hpocnus Llnl‘cc{cd ab exccutive officials Trom the Ethics in Goverament Act because
of lf]c strong objections raised by the Justice Departinent to a similar provision x;\ il
ciu'llcr pmpfx.\nl. ic Watcrgite Reorganization and Reformy Act of 1975, S. 45 ‘)4‘111
Cong., Ist Sess. § 101, 121 Cong, Ry, TE28-32 14973) See also 123 Cond. Rt(‘ : 961
(l(‘)77) (n’um‘:n'ka of Sen. Jumes Abouresk). Senator Ervin's proposal tor i civil mlv:‘huv
s W enforce subpocnas against executive officiuls 1s discussed infra i greater Jc{'ul
At pote 96 and uccompanying lext. : ‘ L

o i\i:laclg!L 84 \{I' the Constlution provides that e Prosident, Vice President il
agll Civil ()‘lhccbrsvut the United States, shall be removed Trom Office on impeachiment
!ur._ ;m‘d Conviction of, ‘Treison, Bribery, or other high Crinies and Misdemeanors,”
U.S, Const., art. 1§ 40 Onimpeachment geacrally, sce 'R. BLRGER, IMPLACHMI Nl

‘llI;;4)L()NhIllUHl)N,»\l, Prosirms (1973 C. BLack, IMpeacHMENTS A HANDBOOK
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disputes.t The House has voted only three articles of impeach-
ment against exeeutive branch officinds™ and the Scnate has
convicted only tour individuals of impeachable olTenses.™

Congress thus is foreed to rely upon Section 192 criminal
contempt procecdings as the primary means o obtamn compli-
ance with subpoenas it has issued to executive branch officials.
For various reasons, however, this statutory method is ill-suited
to ensure adherence to such subpoenas.

Section 192 is a criminal provision under which a witness
Faces a jail term for noncompliance.™ The sanction is directed
not at enforcing compliance, but at punishing a contumacious
witness for past defiance and deterring future contempts.t Once
court proceedings begin,* the defendant cannot purge himselt
of contempt merely by producing withheld documents or testi-
mony.* The witness’s inability to expunge a contempt citation
severely limits the usefulness of Section 192 as a means o
secure compliance with @ congressional subpoena, since the
witness has little incentive to comply once a court proceeding
begins. ™

< Nee dire Subpucna o Nixon, 36 . Supp. L3S a9 DD 1973 Crampeachment
may be the final remedy. but it is ot so designed That it can tunction as a deterrent

any but the most excessive cuses 'k

s wo were vated against presidents and one against a cabinet official (Secretary of
War William Belknap i 18761 See Featon, The Scope of the npedachment Power, 65
oW, Ry, 719, 74838 (197,

v AL four were Tederal judges. Id.

WP he section provides Tor a ine of aat fens than $ 100 wnd dmprisoament for not fess
Uit one month; 2 USO8 192 1982y Sev dlso United States v, Tobin, 195 F. Supp:
SR 617 (D0, 196D, revid, 306 F.2d 270 (D.C. Cir), cert. denied, 371 U5, 902
(19625, dhit see infra note 43,

0 Nep e, Chell v Suhnuckenberg, 354 ULS. 373, 377 (19661 Shillitani v United
Siates. WA 1S, 364, 368-T1 (1966); McComb v, Jacksonville Paper Co., 336 U5, 187,
[RINEVEYIN

P The House of Representatives could diop ils contempt citation aganst EPA Ad-
ministrator Burtord because the United States Attorney for the District of Columbia,
Stankey S, Harris, had refused o present the House's contempt citativn (o the grand
ry. See infra notes §5.58 and wccompanying text. Contempt procecdings thus never
frad been Formidly instituted against Burtord in court. The House took action to drop
the comtempl citation by i vokce vole on August 3, 1983, after feceiving access 1o the
documents previoasty withheld. See Wishinglon Post, Aug. 4. 1983 a4, col. 4.

B oNee eap. United States v, Brewster, 154 1. Supp, 126, 136-371D.D.C. 1937y, rev'd
oni oiher gromnds, 335 B2 899 (DL, Ciry, vert. denied, Y38 1S, 842 (1958); Umited
States v. Grevhound Corp., 363 1. Supp. 53533334 (N HE 1973 A few courls
have attempted o lemper the severity of this result by suspending sentence upon
compliance with the subpoena by the defendant. See, ¢85, United States v. Tobin, 195
E. supp. at 617, Although imprisonment wuad other pumishment ix avoided, the witness
nevertheless remains guilty of o crimimal act,

WPy was cnticad o Congress’s decision 10 provide Tor civil enforcement of certwm
Senmate subpuoenits in the Ethics i Government Ach, 2 U.S.C. 8 1346 (19821, See Senate
Ethics Act Report, supra note 35, at 4257 ¢ indeed, the negor problem in instituting a
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ln addition, the Supreme Court has held that o a contempt
prosecution “the courts must accord 10 the defendants every
right which is guaranteed to defendants in all other criminal
cases.™ Accordingly, the burden rests on the prosecution 1o
establish that the defendant’s refusal to comply with the sub-
poena was willtul,* and that the withheld documents are perti-

nent to the subject matter of the investigation.*” All elements of

the offense must be proven beyond a reasonable doubt, ™ and
the defendant is entitled 10 a jury trial. ¥ Moreover, as with any
criminal procedure, Congress may not appeal an acquittal.
These basic protections make convictions ditficult, as was dem-
onstrated by the recent acquittal of EPA official Rita M. Lavelle
in what many thought was an “easy” case for the government.™

Thus, Section 192 is of limited use o Congress as a means ol

ensuring compliance with its subpoenas,

More fundamentally, however, Section 192 is an unsuilable
mechanism for obtaining compliance with subpoenas issued to
executive officials because the power to control prosccutions

criminal contempt of Congress proceeding is that, once the imtal refusal has occurred
and a criminal contempt proceeding has begun, the recaleitrant witness has no incentive
to comply with the subpoena.”).

M Watking v. United Staies, 354 U.S. 178, 208 (1937). Accord Russell v, United States.,
369 U.S. 749, 755 (1962).

* Faxer v. United States, 358 U.S0 147, 151 (1938). The sequirement of willfulness
is sutisfied if “the felusal was dehiberate and intentional and was not iomere madvertence
or ap accident.” Fields v, United States, 164 F.2d 97, OO, Cir 19470, cert. denied.
332 U.S. 851 41948).

7 Watkins v. United States, 354 ULS. at 208, A computtee also has the duty, upon
specilic objection by the witness, to provide an explanation on the record of the subject
matter of the mvestigation and the relaionship of the subject matter to the reguested
imlormation. fd, at 214-15. In addition, an indictment charging the defendant with
viotation of Section 192 must include a statement of the subject matter of the invest-
gation. Russetl v. United States. 369 ULS. at 771-72.

W See, o, Flaxer v. United States, 358 ULS, at 1531 Quinn v, United States, 349
LS. 155, 165 (1935

# See, ep. Codispoti v Pennsylvania, 418 U.S. 306, S12 (19741, Unmited States v.
Brewster, 154 F. Supp. at 136

W The Lavelle case arose Trom her refusal 1o testily before the Subcompitice on
Investigutions and Oversight of the House Encrgy and Commerce Committee, See New
York Times, July 23, 1983, at 1, col. 1. Lavelle, who had feft EPA when subpoenacd
by the Subcommittee, did not refuse to testify on executive privilege grounds.

The difficulty of resolving eaccutive privilege claims g the conteat ol a criminal
contempt proceeding was expressed by the United States Court of Appeals Tor the
District ol Columbia Circuit as foltows? " A contemipt ol Congress proseeution is not the
most practical method of inducing courts to answer broad guestions broadly. Especiully
iy this 0 when the answers sought necessarily demand Lo reaching constitutionad
adjudications.” Tobin v. United States, 306 F.2d at 274. The district court i fobin
expressed a similar sentiment: “{Wlhere the contest is between different governmentad
units, . L. o raise these issues in the context of a contempt case is to force the courts
to decide many questions that are not really relevant 1o the underlying problem of
accommodating the interests of two sovercigns.” 195 F. Supp. at 617,

>l
s
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lies not with Congress, but with the executive branch itselt. The
procedure for initiating criminal contempt proceedings for vio-
lation of Section 192 is set forth in 2 U.S5.C. § 194 (Section 194).,
Section 194 provides that the President of the Senate or the
Speaker of the House will certify a contempt resolution reported
by the respective House to the United States Attorney, “whose
duty it shall be 1o bring the matter before the grand jury for its
action.”™

The conflict of interest inherent in assigning prosccutorial
control to the U.S. Attorney, ah executive branch othcial, where
the action is against another executive official was illustrated
trenchantly by the House’s inability to secure the prosecution
of EPA Administrator Burford. On December 16, 1982, the
House, by a vote of 259 to 105, cited Burtord for contempt of
Congress.? Pursuant to Section 194, the Speaker of the House
certified the contempt resolution to the United States Attorney
for the District of Columbia, Stanley S. Harris, for presentment
to the grand jury.” The U.S. Attorney not only refused to
present the contempt citation to the grand jury, but joined the
Justice Department and Burford in an unprecedented legal ac-
tion against the House and a number of its officials.* The ex-

M Section 194 provides in full:

Whenever a witness summoned as mentioned in section 192 of this title fails
W aappeur (o lestily or fails to produce any books, papers, records, or docu-
ments, as required. or whenever any witness so supymonced refuses to answer
any yuestions pertinent o the subject voader inguiry before cither House, or
any joint conimittee estublished by a joint or concarrent resolution of the two
Houses of Congress, or any comnnittee or subcommittee of cither House of
Congress. and the tact of such faiture or faitures is reported to cither House
while Congress is in session, or when Congress is not in session, a statement
of £t constituting such failure is reported to and filed with the President of
the Senate or the Speaker of the House, itshall be the duty of the said President
of the Senate or Speaker of the House, as the case may be, to certily, und he
shadl su certify, the statement of fucts aforesaid under the scal of the Senate
or House. as the case may be, to the appropriate United States attorney, whose
duty it shall be 1o bring the matter before the grand jury for its action.
2US.00 % 194 (1982).

S HLUR. Res. 632, 97th Cong., 2d Sess., 128 Cong, Rec. H10061 (dady ed. Dec. 16,
1982).

S8See 128 Cong. Rec, HIO268 (daily ed. Dec. 17, 1982).

“ The napied defendants were the House of Representatives, the Committee on Public
Works and Transportation, Rep. James 1. Howard {(D-N.J.), Chairman of the Committee
on Public Works and Trunsportation, the Subcommittee on Investigations ind Oversight
of the Committee on Public Works and Transportation; Rep. Elliott J. Levitas (D-Ga.),
Chairnian of the Subcommitice on Investigations and Oversight of the Committee on
Public Works and Transportation; Rep. Thomus P. O'Neill {D-Mass.), Speaker of the
Hotuse of Representatives; Edmund L. Henshaw, Ir., Clerk of the House of Represen-
tatives; Jack Russ, Sergeant-at-Arms of the House of Representutives; und James T.
Moloy, Doorkeeper of the House of Representatives. In its motion to dismiss, the
House sardonically noted that “[the complaint does not name the Chaplain or the
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ceutive otficials sought a decluratory judgment that Burford had
acted lawilully nrefusing to turn over certain allegedly “entorce-
ment sensitive” documents o the Subcommitice on Investigi-
tions and Oversight of the House Commitice on Public Works
and ‘Transportation. The District Court dismissed this suit on
February 3, 1983.%

Harris’s refusal to present the contempt citation 1o the grand
Jury appears 1o contravene Section 194, which provides that it
shall be the “duty” of the U.S. Attorney to bring the matter
belore the grand jury.® At least one court has so ruled. For
example, in Ex parte Frankfield * the United States District
Court for the District of Columbia declared that Congress “lefi
no discretion” to the U.S. Attorney and that he “is required,
under the language of the statute, to submit the facts to the
grand jury,”™
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Adherence by the U.S. Attorney o this requirement would
not, however, sertously himit Justice Department control™ over
a Section 192 proceeding. The U.S. Attorney has considerable
mftuence on the grand jury and could attemipt to convincee 1t that
no indictment should issue because a valid excecutive privilege
defense exists.® Although a grand jury has the power 1o present
an indictment despite the U.S. Attorney’s opposition.® the in-
dictment will not be valid, and no criminal prosecution may
proceed, unless it is signed by the U.S. Attorney® who has
absolute discretion in deciding whether to affix his signature

Liven i1l the U.S. Attorney signs the indictment, both he and
the Attorney General have the power later o enter a nolle

Postmaster, the two renining clecied constitutional House officers.” Brief of the House
of Keprescatatives at 7 4.2, United States v. House of Representatives, 556 F. Supp.
150 (D.D.C. 1983 {hercinutter cited as House Burford Briet],

" 55{h Fo Supp. at 150. Judge Smith dismissed 1he wction, stating his betiel that, piven
!hg cxistence of Sections 192 and 194, the “preferied” method 1o tesolve the executive
privilege claim was o criminal contempt procecding. Recognizing the “difticultics ap-
parent”™ in prosccuting un executive ofticiad for contempt, Judge Smith encouraged “the
(l»;/;) brunches to sertde their differences without further Judicial involvenient.” 1d. w

T USACE 194 (1982). ULS: Attorney Harrds, i later testimony belore the Hotise
_(’mnmmuc on Public Works and Trinsportation, argued “that the use of the word “shall”
i statute fike 2 USS.CL§ 194 is directory rather than mandatory. Courls guite wiscly

have held that o fegislature’s use of the word “shall does not deprive a prosecutor of

his normal prosecutorial discretion.” Statement of Stankey' S, Harris, United Staies
Attorney for the District of Columbin, Before the Comnutice on Public Works and
Transportation of the House of Representatives at 5, June 16, 1983 (on file with the
Harvaip J. ON LEis.) [hereinatter cited as Hurris Testimony ], Harris cited no au-
thority for these statements.

T32F. Supp. 915 (D.D.C. 1940

®Adow 916, Accord United States v. Brewster, 154 F. Supp. 126, 136 (D.D.C 1957y
(“U[mcd States Attorney fhast .. L duty ¢, L 1o brang the matter betore the grand jury
Tor its action © .7 ROGOLDEARR, supra note 20, ot 427 ). HaMILTON, Suprd pote
13094 Sky., Judicial Review of Congressional tvestivations: 1y There an Alternative
to Contempr?, 31 G.W. L, Ry, 399,301 (1954); Lec, Fieculive Frivilege, Congressional
Subpocna Power, and dudicial Review: Three Branches, Three Powers, and Sonme
Relationships. 1978 B.Y. U, 1. Rev. 231, 257,

ln ‘ils suit against the House, the Jostice Department justiied the U.S. Auorney’s
decision not 10 report the contempt citidion o the grand jury by citing the court’s
statement in Anasara v. Eastland. 442 F.2d 751, 754 .6 (D.C. Cir. 1971), that “perhaps
So. the excentive branch . 0. may decide not to present the malter fo the grand jury
Lus accurred in the case of the ofticials of the New York Port Authority).” 1t is unclear
what case the D.C. Circuit was referring to in this rather cryptic statement, for it cited
no case avolving the New York Port Authority. The D.C. Circuit did decide a cise
involving contempt by a Port Authority official, United Staies v. Tobin, 195 F. Supp.
S8R (D.D.C.1961), but the U.S. Attorney there did not refuse 1o present the matter (o
the grand jury. Rather, “Ji}he charge was brotght through un information, {the Port

Authority official] having waived his vight 10 Grand Jury presentment and prosccution
by andictment . 7 Ldl at 392 2.

* Although Scction 194 refers 1o the U.S. Attorney, U.S Attorneys are olficers of the
Justice Departmient, amd therehne subordinate w the Attorney Geuneral. The conflict
this may imposc on the Attoruey General is plain, since 1he President tikely will have
received the Attorney General’s advice betore asserting eXecutive pravilege, dn fact, i
recent years such anvolvement by the Attorney General has become a formal require-
ment. A directive, issued by President Nixon in 1969, and stifl in effect, provides that
the vocation of exccutive privifege is subject to the following procedural steps:

1. H the head of an Exccutive department or agency (heicafier referved 1o as
“department head™) believes that compliance with a request for information
trom a Congressional agency addressed to his department or agency raises
o substantiad question as to the aced Tor invoking Execonve privilege, he
should consult the Attorney General through the Office of Legal Counsel of
the Department of Justice.

- I the department head and the Attorney General agree, in accordunce with

the policy set forth above, that Lixecutive privilege shull not be invoked in

the circunwtances, the information shall be released 1o the inguiring

Congresstonad agency.

3. M the depurtment head and the Attorney General agree that the circum-
stinees justify. the dinvocation of Excecutive privilege, or if either of them
believes thit the assue should be submitted 1o the President, the matter shall
be trunsmitted to the Counsel to the President, who will advise the depart-
ment head of the President’s deasion.

K. Nixon, Memorandum for the Heads of Executive Departments and Agencies: BEss
tablishig a Procedure to Govern Comphance with Congressional Deinands for Infor-
mation (Mar. 24, 1964), .

“ 1n House testimony, U.S. Atorney Harsis stated that “ftlhe fuct is that a prosecutor
has an obligation to present exculpatory evidence as well as inculpatory evidence to a
grand jury .. L | Tihe grand juiy would be entitled to know that [ Burford] was following
the orders of the President of the United States in conducting herself as she did.” Harnis
Fesumony, supra note 56.

“ Nee, eg., United States v. Smyth, 104 F. Supp. 283, 294 (N.D. Cal. 1952) (*Un-
quuestionably, the grand jury are bnder no necessity 1o follow the orders of the prose-
cutor. They can present an mdictment whether he wilbor not.”); In re Miller, 17 F. Cas:
295 (C.C.D. Ind. 1878) (No. 92,552} Gnstructing the grand jury that i bas the power to
return an indictment against the accused despite instructions from the President 1o the
U.S. Attorney not 10 procecd with the investigation).

o See Feb. R Crim. P (e,

o Npe, e.¢., United States v, Cox, 342 F.2d 167, 171=72 (5th Cir. 1965) cert. denivd,
381 U5, 935 (19675,

2%
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prosequi disnussing 1. The U.S. Attorney also can decline 0
bring the case 1o trial within the time limits of the Speedy Trial
Act,® thus mandating dismissal.® In addition the prosecutor
might refuse 1o resist a motion o dismiss based on executive
privilege grounds. Finally, if the prosecution proceeds and cul-
minates in _conviction, the President can always pardon the
convicted official. Indeed, President Franklin 1. Roosevelt par-
doned an individual convicted of contempt of Congress.®
Finally, the use of the criminal contempt sanction in exceutive
privilege disputes may be unfair to an executive official follow-
ing the President’s orders. A witness “acts at his own peril ™
because a mistaken view of the law is no defense.®” The fact
that a witness was acting under the orders of a supenor suthority
does not appear to constitute a valid defense.” This unfairness

ALcommon law, a prosecutor had absolute diseretion ta enter a notle prosequi. Sev
Confiscation Cases; 74 U.S. (7 Wall)) 454, 457 (1868). Presently, under Rule 48 of the
Federal Rules of Criminal Procedure, court approval is required 1o terminate prosecution
once il has begun, Fup., R Crim. P 4B8(a) This requirement was added to protect
the defendant from prosccutorial harassment, e.g., chargiag, disimissing, and recharging
the defendant. See Rinaldi v. United States, 434 U.S. 22, 29 n 13 01977). Leave of the
court is denied only where the U.S. Attorney’s motion is “tainted with impropriety”
and not “motivated by considerations . . . Cclearly within the public nterest,”™ Id.
34. Examples of such impropricties include a motion motivated by a bribd, antipathy 1o
the victim of the crime, vr the like. See United States v, Hamm, 659 F.2d 624, 630 (5th
Cir. 1981). However, even if the court denies the U.S. Attorney s nolle proséqui motion »
the court is powerless 10 compel the prosecutor to pursue the case vigorously. The 1.5,
Attorney, for instance, can indicate to the grand jury the considerations that counsel
no indictment or acquittal. See 3A C. WRIGHY, I'EDERAL PRACTICE AND PROCEDURE
§ 842 (1982).

“ 18 U.S.C. % 3161 (Supp. V 1981).

“ See United States v NV, Nederfandsche Combinatiec Vour Chemische Industiie,
453 F. Supp. 462, 463 (S.D.N.Y. 1978).

¥ Dr. Francis E. Townsend in 1938, Sce 83 U, S.C. 8425 (19385, See abso Townsend
v. United States, 95 F.2d 352 (D.C. Cir), cert. denied, 303 ULS. 664 (1938).

 Chapman v. United States, S App. D.C. 122 136(1898), aff "d, 166 U.S. 661 (1899).
See ulso Sinclair v. United States, 279 ULS. 749, 767 (1929,

® See, e.g., Watkins v, United States, 354 U.S. 178, 208 (1957) ("An erroneous
determination on his part, even if made in the utmost good faith, docs not exculpate
him.").

M No case duectly has held that the defense of saperior orders justifics a government
official’s noncompliance with a congressional subpoena, United States v. Tobin, 195
F. Supp. 588 (D.D.C. 1961), rejected such a defense raised by the Exccutive Divector
of the Port of New York Authority, who disregurded o House subpocna. upon vrders
from the Governors of New York and New Jersey. 1. at 613~106. Although holding that
the defense provades no fegal justification for faiture to comply, the court Jelt vpen the
possibility that an order from a superior, il unsolicited by the disobedient olficial, niight
demonstrate a lack of the willfulness required by Section 192 for conviction. See supra
note 46 and accompanying text,

In Tobin, the court of appeals ceversed the fower court on the ground that the
subpocnaed documents were not relevant under the House's authorizing resolution to
the commuttes. Tobin v, United States, 306 F.2d 270 (D.C. Cir. 1962). See also Sawyer
v. Dollar, 190 F.2d 623 (D.C. Cir, 1951, rejected as moot, 334 1.8, 806 (1952} tdefense
of superior orders no justification for failure to comply with civil contempt order of
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may, however, work against Congresy, as the courts may be
disinclined to permit or uphold a prosecution when they believe
a defendant s being treated unjustly.

. Tue ProrOsED Bitt—A Civit ALTERNATIVE

As un alternative to bringing a criminal contempt action under
Sections 192 and 194, the proposed bill (Section 13640)” would
provide a civil remedy for the enforcement of congressional
subpocnas issued to executive officials. The procedure sug-
pested is similar to that presently available under the Ethics in
Government Act to enforce Senate subpoenas’ directed at per-
sons other than federal employees.™

Subsection G of the proposed Section 1364a would give the
United States District Court for the District of Columbia juris-
diction over civil actions brought by either house of Congress,
or an “authorized” committee or subcommittee, to enforce or
secure a declaratory judgment as to the validity of a subpoena
directed at an executive branch ofticial acting in his or her
official capacity.”™ The requirement that a committee or a sub-
committee be “authorized™ ensures that a house of Congress
concurs in all civil actions brought under this section, even if
the action is brought in the name of the committee or subcom-
mittee issuing the subpoena. The serious nature of interbranch
exccutive privilege disputes justifies this requirement.” A sim-
ilar requirement is imposed by the Ethics in Government Act,”

court). Bur of, United States v. Ragen. 40 U.S. 462 (195 1) tupholding refusil to comply
with court's criminal contempt order becaitse of order of U.S, Atorney (jun.crul under
the Federal Houscheeping statute, S ULS.CL 8§ 22 (198

T Phis proposed sddition 1o 28 LLS.CL s seCoutin full in the Appendix to this Article.

" Congiess has chacted anaogous esforcement procedures authorizing nmerous
independent und excoutive agencies 10 seek the aid of federal courts to abtain cump_li—
anece with agency subpocnas. See, g 15 USCO 8 49 (1982) (Federal Trade Comnus-
Sion): 45 LLS.CL & 687ate) (19821 (Smadl Business Admimstration); 19 LL.S.C. 8 1333(b)
(19761 Unternational Trade Commission): and 42 U.S5.C. § 405(¢) (1Y76) (Social Security
Adinnistration). :

" Nee anpra notes 33-35 and accompanying text. The Seaute Report accompaunylog
the Fthiies in Government Act states, however, that “a fitme statute might specifically
give the courts jurisdiction 1o hear a civil legal action brought by Congress. to enforce
a suthpoena against an executive branch officinl.™ Senate Ethies Act Repott, sigpra note
35, at 4305,

S Conduct by wn executive official not acting in an official capacity presumably would
fol be based on exceutive privilege and thus would not present the hind of interbrunch
conllicts that Secton 136da-covers, The Ethics in Government Act, 28 U.S.CL § 1364
(Supp. V 1981}, covers exccutive officials acting i private capacities.

S Accord Cox, supra note 3, at 1434

© See 28 ULS.C.§ 1364 (Supp. V 1981).
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and the procedure is consistent with Section 194, which requires

that a criminal contempt resolntion be voted by a full house of

Congress. To ensure that actions brought by Scnate committees
or subcommittees are specitically authorized by the Scnate,

subsection {¢) of Scection 13644 provides that the Standing Order

.

ol the Senate “authorizing suils by Senate Committees™ does
not permit suit under the section.

Two remedies provided in the Ethics in Government Act—a
civil contempt proceeding and an action 1o prevent a threatened
refusal to comply with a subpoenia—have not been included in
our proposal because Scction 1364a would deal exclusively with
executive branch officials. A contempt action normally should
not be required to force subpocena compliance by executive
branch employees; a declaratory judgment or injunction should
suftice.”™ "There also appears 10 be no significant need o create
an action o prevent a refusal to comply by a federal olficial
since an existing criminal statute already prevents obstructions
ol congressional investigations.”

Subsection (a) also would require that the District Court “shall
hear” an action brought by a congressional body under this
section. In the past, some courts have been reluctant to enter
into interbranch disputes.® The requirement that the courts
“shall hear™ actions brought under Section 1364a instructs the
District Court to resolve these disputes on the merits and not
dismiss them on discretionary grounds. ¥

Subsection (b) would expedite  consideration of actions
brought under this section. Without prompt adjudication, civil
subpoena enforcement would be of minimad value to a body m

7 4928, the Senatd passed i resolation authorizing its comniitiees o “hring swton
behalf ol and in the name of the United Staes in any court of competent jurisdiction il
the commitice is of the opinion thit the suit iy decessary to the adequate performancy
of the powers vested it or the duties anposed upon it by the Constitution., resoliion
of the Senate or other law.” S, Res. 262, 7oth Cong., st Sess.. 69 Coneg, Ric. 10,506
(1928}, "The Senate passed this resolution in sesponse 10 the Supreme Cowrt’s holding
in Reed v, Board of County Commn'rs, 277 LS. 376, 388 (19281, that a Sehaie conmmiiiee
wis withoat power ta bring i civil suit 1o enforce its subpoenit becatse the Senate had
ot authorized it o do so. Reselution 262 is now part of the Standing Orders of the
Senate. See 8. Jorr. No. 572, 70-1, May 28, 1928, The House of Representatives has
not grimted its conmitices o comparable general suthodization 1o sue.

* Noncompliance. with @ court order under Section 1364i could, however, subjevt
the nancomplying olficid 1o the cowt's inherent conlempt powers.

M See I8 ULS.CL§ 1303 (19N2),

™ Sees epns United States vo AT&T, 567 F2d 120 (DO, Cir. 19773 351 B24d 384
M.C.Cie. 1976) United Studes v House of Representatives, 356 §. Supp. 130 (D.D.CL
1983},

M Congress has inserted sinifar requirements 10 other statutes. See, e.o.. Federal
Employces” Compensation Act, 5 1.5 .0 § 8125 (1Y82): Sugar Act of {948, 7 U.5.C
§ LHIStey tomatted 1974); 28 ULS.C. § 2361 (1976) Hederul terpleader provision),
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immediate need of matertals or testimony. Congress has placed
such o provision in numerous statutes ™ meluding the Ethies in
Government Act.

Subsection (¢) provides that an action or remedy brought or
imposed under this section will nol terminate upon sine die
adjournment at the end of a Congress if the committee or sub-
committee issuing the subpocena certifies 1o the court that its
interest in the subpoenacd information or testimony continues.
This subscction forecloses potential problems that might arise
because the House of Representatives is not a continuing body ™

Subsection (d) ensures that the civil remedies contained in
this section are available without precluding other remedies
availuble 1o Congress 1o enforee its subpoenas—in particular,
its self-help and statutory contempt powers. While enactment
of this proposal could not eliminate Congress’s traditional rem-
edies, the civil remedy could be employed to resolve these
interbranch disputes in the great majority of cases,

Subsection (') provides that Congress may be represented in
an action under this section by counsel of its choice—e.g., the
Senate Legal Counsel, the Counsel to the Clerk of the House
of Representatives, committee counsel, or appointed counsel.
Subsection {(g) would permit an action under the section to be
brought by any authorized standing, select, joint, or special
commitice or subcommittee. Subsection (hy would establish that
Scction 1364 applies to all officers or employees of the federal
government—inchuding the President and Vice President.

HE. Previous PROPOSALS
Various proposils for federal court jurisdiction over civil ac-
tions brought by Congress to enforce subpocenas issued 1o ex-
ceutive officials have been made in the past.®™ While none be-
came law, they have received serious support and consideration.

Moo, e, Federal Blection Compaign Act, 2 US.CL § 437diby 11982): Federal
Faiployees” Compensation Act, 3 US.C. § 8125 (1982); Sugar Act of lQJK. 7 U.S8.C.
§ HHES(ey tomisted 19740 Agncuttural Adjustment Act of 1938, 7 U.S.C.§ 1366 (1982).

SR ULSUC § E36die) {Supp. VIR,

M See Rules of the House of Representatives, HLR. Doc. No. 416, 93 Cong., 2d
Sess., Rules XE 2n0hiA), Rule XXV and $% 386, 388, 710, 901, The Senate, on the
other hand, is « continuing body. See Riddick’s Senate Procedure. 8. Doc. No. 21, 93d
Cong.. 15t Sess.. Rufes XXV, XXH{2). ‘ i

® Several commenttors @so have proposed a civil mechanism to entoree congres-
sional subpoenis. See! eogn, J HAMILION, supra note 13, at 199: R. BirrGer, supra
foie 13, at 1334 Dorsen & Shattuck, supra note 13, at 33-40; Cox, supra note 13, at
1434 SKy, sapra note S8,
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Representative Kenneth B. Keating (I(TN.Y,‘) inl.rmluccd the
first such proposal in 1953.% His bill provided for gltl?cl‘ Housc:
and any commitiee or subconmmitige, upon a ajority vx')lc ‘ul
its members, to “invoke the ad of the Um\cd Sl;\!CS'thll'lcl
courls in requiring the attendance and testimony ol witnesses
and the production of evidence.™ Although directed gcl?grully
at compliance with congressional subpocnz}s and not spgcah‘cull‘y
targetted 1o reach members ol the cgccul!yc‘ hmpch, ?\culmg;s
proposed bill did not exclude executive oflicials from its scope.
The bill passed the House™ but the Scnz‘nlc luokwno action.
Keating reintroduced the bill in the Eighty-fourth, lllgl]ly-SlX.llL
and Eighty-seventh Congresses, bul in no cise was any action
tuken.®

More recent proposals arose out of the Wul\crgn(g contro-
versy. In its final report, the Senate Watergate Qomnullcc rec-
ommended that “Congress enact legislation giving }hg Umlcd
States District Court for the District of Columbia jlll‘lSd!CllUﬂ o
enforce congressional subpoenas issued to mcmbcrs of the ex-
ecutive branch, including the President.”™ Confronted by Pres-
ident Nixon's refusal to comply with its suhpocnu‘duccs tecum
for White House tape recordings of five conversations between
President Nixon and his associates, including 1()}‘111cr co.uns.‘cl
John W. Dean, 111, the Watergate Committee sued in lhc‘l)lsmcl
Court for the District of Columbia seeking a declaration Ihul
President Nixon's claim of executive privilggc was unlawtul.
Chief Judge John J. Sirica dismissed that action, ruling that n::
existing statutes gave the federal courts jurisdiction to hear it

w R, 4975, 83d Cong.. Ist Suss. (19535,
i 3.338-40 (1954)
B b B q 338 : | B v o '
" iii l“;).(l){s;;‘T;,"ﬁ?llfl((,‘(l)llg,A It Sess., 101 Cont. Rec. 47, 2934 (955); 8. 1315, M[al,l_;
Cong., Ist Sess.. 105 Cong. R, §024-25 (1939) 8. W74, ’h7lh Cong., 1st \L\.s“ ( /
Cong. REC, 11,221-2211961). Keating’s proposeid bitl, essentially the same n the House
: senitle versi rovided: : '
and :;3:[]::1Zil\:\‘;lihcl(tl)l;hy: llf:c S|cnulc and House of Rupn"\cmunvcs‘ of the llrmcq SIA-HC,\‘
of America in Congress assembled, That ta) clll;gr Houa.u any compautice or
subcommittee ol cither House, any jomt mlknnvulluc.p( the two H(thf,‘h ot
Congress may, by an aflirmutive vote of & majority ol its ;ugluul mcmhcrﬂn?:
invoke the aid of the United States district cowts in requiring lt‘u: ““‘t‘nd‘.“.“-‘i‘
and testimony of witnesses and the pmducnnn_n\ c\uh:;xgc. \{1 (m'lhx:l‘xtu.u{ 0
any inquiry such House, coinmittee, subcommitice. of Jomt commitiee 15 uu-

thorized to undertake.
ld‘ . . . M " ) ol .
= The Final Report of the Senate Select Committee on Presidential Campaign Activ
i > ! sess. HO84 (1974).
ities, S. Rer. No. 981,93d Cong.. 2d Sess H_ \ X R
w1 §ee Senate Select Comm, v. Nixon, 366 F. Supp. 51 (h.b.C. ’1¢)7}L‘ The ‘W.dl‘l.lgil.;:
Committee primarily had relicd on two statutory bases Tor jurisdiction, 28 US.CL 8 1R
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In response, Senator Sam J. Ervin, Jro (D-N.C)) introduced a
bill similar to what we propose.”” Some senators, however, ob-
jected because they Telt that the bill was too broad.” To ensure
prompt passage, Ervin offered a compromise that Congress en-
dcted. The substitute statute gave the District of Columbia Dis-
trict Court jurisdiction over suits brought by the Senate Water-
gate committee to enforce subpoenas issued to executive branch
ofticials.™

(19763 " Except as otherwise provided by an Act of Congress, the District Court shall
have vngmal jurisdiction of all civil actions, suits or proceedings commenced by the
United States.™), and 28 U.S.C. 8 133160 (1976 & Supp. V 1981}, the federal question
Jurisdictional provision, which at the time provided that “ft)he district courts shall have
original jurisdiction of all civil actions wherein the matter in controversy exceeds the
sum of value of $10,000 . . . anses ander the Constitution, Yaws or treaties of the United
States.” Judge Sirca found both provisions inapplicable.,

928, 2641, 93d Cong., Ist Sess., H9 Conag. Rec, 35,718 (1973).

S See § Hasit ton, supra note 130 at 206,

Aol Decs 18, 1973, Pub. 1., No. 93-190, 87 Stat. 736 (19733, The debate and a
revord of the passage of this statute appear at 119 ConaG. Rec. 36,472-77, 39,220-23
(1973).

The District Court Tor the Disuict of Columbia, in an opinion by Judge Gesell, found
the case justiciable and rufed that the court had wuthority to hear the suit under the
gurisdictionad statwte ehacted by Congress. See Senate Select Comm. v. Nixon, 370
15 Supp. 21 (D.D.C. 1974). However, Judge Gesell, in an opinion affirmed on dther
grounds by the United States Court of Appeals for the District of Columbia Circuit, see
Senate Select Comm. v, Nixon, 498 F.2d 775 (D.C. Cir. 1974), dismissed the suit on
the merits. That holding is discussed and criticized in J. HAMILTON, supru note 13, at
18289,

The proper standard for Judicial resolution of such interbranch disputes is beyond the
scope of this Article, The subjgect has received consuiderable attention, however, and
sugpested standards can be categorized into three general groups. The first approach iy
lustrated by the decision i Senate Select Comm. v, Nixon, 498 F.2d 725 (D.C. Cir.
1974). ‘There the court, adopting the standards it had carlier found applicable in Nixon
v, Sinca, 487 F.2d 700 (D.C. Cir. 1973), held that presidential conversations are “pre-
sumptively privileged,” 498 F.2d at 730, and that the privilege can be overcome “only
by a strong showing of need by another institution of government—a showigg that the
responsibilities of the mstitution cannot responsibly be fulfilied without access to records
ol the President’s deliberations.” 1d.

A second approach, proposed by former Watergate Special Prosecutor Archibald
Cox, is that “the Legisfative right should prevail in every case in which cither the Senate
or Huouse of Represceatatives votes to override the Executive’s ohjections, provided that
the information is relevant 1o a matier which is under inquiry and within the jurisdiction
of the body issuing the subpoena, including ity constitutional jurisdiction.” Cox, supra
note 13, at 1434, Under this stundard, “the President should have no constitutional right
1o withhold {information} and the judiciary should not go beyond the voted demand
extept o decide questions of relevance and jurisdiction.” Id.

A third approach that has been suggested is “[a} simple balancing of the needs of
Congress and the executive—umatfected by the application of any presumption.” 1.
HaMILTON, supra note 13, at 192, This approach has also been advocated by the corrent
Sulicitor General of the United States, Rex Lee. Lee describes this “nonweighted
balancing™ as “a genuine balancing approach without any predetermined preference for
either side, with the victor to be determined on the basis-of a simple preponderance of
relevant considerations.” Lee, supra note 58, at 293,

The appropriste standard arguably might differ depending on the grounds for the
assertion of executive privilege, Le., preserving the confidentiality of presidential con-
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That same year Senator Edward M. Kennedy (BD-Mass.) -
rroduced a bill that would have given the same District Court
jurisdiction “with respect to any claim of executive privilege
asserted before either . .. House orany .. . joint commitlee or
committee.™ The Senate passed that legislation, but the House
took no action.

The Ninety-third and Ninety-fourth Congresses considered
the Watergate Reorganization and Reform Act, which incorpo-
rated many ol the Watergate Commitiee’s recommendations.™
The Senate Government Operations Committee, however, de-
cided to deal with the subpoena power issue separately from
the overall Watergate Reform Act. Consequently Senator Ed-
mund S. Muskie (D-Me.) introduced an alternative bul?” simitar
o Kennedy's proposal,” but no action was {aken on at.

1V, ALTERNATIVE PrOPOSALS

Congress is now considering two bills designed to avoid the
difficulties experienced in attempting 1o secure the criminal con-
tempt prosecution ol EPA Administrator Burtford. One bill—
introduced by Representative James J. Howard (D-N.J1.), Chair-
man of the House Public Works and Transportation Committee
that reported the Burford contempt resolution to the House—

versations (as in the Niaon cases) as opposed 1o protecting investigative files s in the

Walt and Burford coniroversies), See generally 3. HAMILTON, supra note 13, al 189~

96.

# That bill provided:

The District Court Tor the Districr of Columbia Shall have onginal, exclusive
jurisdiction ol any civil action broughi by either House of Congress, a Joint -
commitice ol Congress, or any computice of cither House of Congress with
respect to any clain of exceutive privilege asserted before either such House
or any such juinl committee or committee, K

S, 2073, 93d Cong.. 15t Sess., (Y730 See also 119 ConG. REe, 21435, 21,442-43 119733,

w Phis bill was introduced by Senators Ervin (D-N.C.) and Ribicot! ¢)-Connd, res
spectively. See 5. 4227, 93d Cong.. Id Sess.. 120 Cona. Kie. 39,007 (1974008, 495,

94l Cong.. Ist Sess., 121 Conu. Ruc. 1821, 182632 (J975). The bill provided that:
“The District Court forthe District of Columbia shull have origingd jurisdiction.
without fegard to the sum or value of the matter 18 conlFOYErsy, over any civil
activn brought by cither Honse of Congress, any commitier ol such House, oy
any joint commitice of Congress, to cnforee or sevure a declaration concermng
the validity of any subpoceni or order issucd by such House or comiitive, of
by any subcomaittee of such commitice, to any officer, inclnding the Presudent
and Yice President. or any employee of the vxecutive branch of the United
States Governnient to secure the production ol information, documents, or
other maleriads,

121 ConG. Rue, T3 1975).

wog 2170, 94k Cong.. Ist Sess., 121 Cong. Rt 24,397 (1975,
e See supra note Y3,

O . : .
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m‘mld amend Sceton 194 10 specify that presentation of o cer-
phcd contempt resohttion by the U, S, Attorney w the grand
Jury “is nol discretionary”, and that the U.S. }\tlnrncy inust
bring the matter before the grand jury within sixty days.”

Although this bill mught prevent a refusal 1o present a con-
temipt citation to the grand jury (as happened in the Burford
cuse), 'il would have fittle effect on Congress’s ability o obtain
compliance with 1ts subpoenas. For the reasons discussed in

Section | above, the U.S. Attorney still would retain control
over all prosecutions for criminal contempt. Moreover, that
official could attempt to convince the grand jury that no indict-
ment should issue because of executive privilege. Further, if an
!mljclmcnl was returned, the U.S. Attorney could refuse 1o sign
i, or could sign 1t and later enter 4 nolle prosequi, or could
frustrate prosecution m other ways, '™

A second pending House bill, introduced by Representative

Barpey Frank (D-Mass.), would eliminate the U.S. Attorney’s
con'lrol over crinunal contempt actions sought by Congress
against exccutive officials. '™ His bill would amend the Ethics in
Government Act to require the Attorney General to apply to
lhg appropriate court for the appointment of a special prosecutor
wnl}]iﬂ tivc‘days after Congress has certified a criminal contempt
action against certain high-level executive ofticials. '™ This pro-
posal, although more sweeping than the bill introduced by Rep-
resentative Howard, would not transform. criminal contempt
proceedings into a suttable means (o obtain compliance with
congressional subpoenas. The criminal sanction would remain
a measure primarily directed not at enforcing comphiance, but
at punishing an insubordinate witness for past defiance. '

‘ Another alternative would be case-by-case enactment of ju-
nsdictional statutes simifar to that enacted to allow the Senate
Watergate Committee to proceed with its action against Presi-
«'Jcnl Nixon.'" The executive branch has favored this approach
in the past. Testitying betore the Senate Government Operations

SOHLRL 3456, 98t Cong., Ist Sess., 129 ConG. ReC. 4788 (1983).

WS ec aupra ey 3-60 and accompanying text.

i::‘ 'U_R.‘ZVOM\ gbth Cong.. BstSess. 129 Conag, Rec. H2313 (duily ed. Apr. 21, 1YR3).

e fhe proposed bilt would only apply o Comtempt actions inttiated against executive
nlhlcml.\ l.‘()’(n|)L“ll\nIC\fvivl! or above atate equivalent to level 5 of the Legislative Schedule
f:::r)txts;:{:u&l(\ﬂ?;?”l I(ll!rm\zfiln.c., ofticials at roughly the Assistant Sceretary level or

8 See stipra notes 6970 and accompanying text.

" Nee sapra note 94 und accompanying text,
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Committee on the 1975 Watergate Reform Act, Assistant Attor-
ney General Michael M. Uhlmann argued that, because “a ge-

neric and permanent statute”™ might provide a disicentive for

compromise between Congress and the President, the executive
branch favored a “very tightly and specifically drawn statute (o
accommodate that particular situation.” '

While political resolution of executive privilege disputes 1s
preferrable to judicial intervention,'™ we doubt that enactinent
of Section 1364a would reduce Congress’s motivation to reach
a4 compromise before seeking judicial redress. The legislative
and the executive branches both should desive to accommodate
their competing interests rather than yield power 10 a judge who
may be untamibiar with or unsympathetic to either ol the op-
posing concerns. Congress should have a particular interest in
compromise because the courts may resolve such disputes after
in camera inspection of the disputed materials. In this circum-
stance, congressional fitigants—who would not have seen the
materials and would have only limited knowledge of their con-
tents—would be less able than the executive branch to influence
the court’s determination.

While negotiated resolution between the executive and legis-
lative branches in subpoena disputes may be desirable, compro-
mise can be difficult because these disputes olten involve what
one court has called the “clash of absolutes.” " Such disputes,
as occurred during Watergate and the recent Watt and Burford
controversies,: generate considerable controversy. In such a
highly-charged climate, Congress will have ditficulty enacting a
special jurisdictional statute that could survive presidential veto.
To rely on such problematical ad hoc remedies would be perilous
and unwise.

A fourth choice for Congress is to attempt to bring a civil
enforcement action without the aid of a special jurisdictional
provision. Jurisdiction for such a suit hkely exists now under
the general federal question jurisdictional provision. '™ In Senate
Select Committee v. Nivon, the court dismissed the Senate Wa-

W Watergate Reorganization and Reform Act of 1975: Hearings on 8. 495 and 5.
2036 Before the Senate Comp, on Government Operations, 94th Cong., Ist Sess. 22-
2301976} (statement of Michael M. Uhlmann, Ass™t A’y Gen., Office of Legislative
Alfairs, Justice Dep™t); aceord L.ee, supra note 38, ut 265,

W0 See generally Lee, supra pote 58, at 264; 1.evi, Some Aspects of the Separation
of Powers, 76 Corum. L. Rev. 371, 389-90 (1976); Freund. On Presidential Privilege,
88 Hanv. L. Rev, 13, 39 (1974); Comment, United States v. AT&T: Judiciullv Super-
vised Negotiation and Politicul Questions, 77 Corum. L. Rev. 466, 483-84 (1977).

W United States v. AT&T, 551 F.2d 384, 391 (D.C. Cur. 1976).

g ULS.C.o§ 1331 11976).
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tereate Commitiee’s action against President Nixon for Jack of
.sul;jccl matter jurisdiction.™ In so doing, 1t rejected tederal
question  jurisdiction  because the then-applicable  $10,000
Amount-in-controversy requirement was not met. Congress,
however. eliminated the amount-in-controversy requirement for
federal question litigation in 1980, thereby removing that bar-
rier to jurisdiction.'! 2

There are. however, two fundamental problems with bringing
an action using federal question jurisdiction to enforee a
congressional subpaoena that point to a need for the crl%lclnwnl
of a special jurisdictional provision such as this bill. First, !hc
civil docket backlog in the tederal courts is often substuntial.
Subsection (b) would require the district court to expedite con-
sideration of actions brought under Section 1364a.'" Without
such a requirement, the etfectiveness of a civil enforcement
remedy would be substantially diminished.

Second, enacting a separate jurisdictional provision would
counteract judicial reluctance to decide inlcrbmnch disputes.
The proposed Section 1364a provides the courts Wllh'il clear
mandate to exercise jurisdiction and to resolve these disputes.
Although Section 1364a could have no effect on any constitu-
tonal burriers 10 congressional enforcement actions, courts
could not avoid them by relying on prudential considerations.'"?

V. THE JUSTICIABILITY OF ACTIONS UNDER THE PROPOSED
SECTION 1364A

in the past, the exccutive branch and various commentators
have questioned the validity of civil actions to enforce congres-
sional subpoenas directed at executive officials. They have

w36 F. Supp. 51, 5961 (D.D.CL 1973 ‘

ok ULS.CL 8 133 (19763, as amended Dec. 11980, Pub. [.. No. Y6-486, § 32(a),
94 Stat. 2369, . -

1 Maoreover, even belore the amount--conlroversy requirenient was ¢liminated, the
court in 1976 in United States v. AT&T, S51 F.2d 384 (D.C, (,‘?11 !‘)76), held that x»uch
a subpoena dispute presented claims arising under the ‘('onlml‘u‘n‘nn and that subject
matter jurisdiction wus present under § 1331, The court AT& T tound thc. thea appli-
cuble amouni-in-controversy requirement satistied, stating that "‘lw!hcru:'tmydumc‘nml
constitutional rights are involved, this court has bccx) wi!hng to l}nd ﬁummcnuu u(wi‘hc
jurisdictional amount Tequirement for l'cdcx:ul question ,)m}ghglmn. fd. at 38‘_), lvhc
Wittergate Committee had urged this position on Judge Sirica, but to no avail, See
Senate Sclect Comm. v. Nixon, 366 F. Supp. al S8.

12 §op supra noles ¥1-83 und accompanying text. _ ‘ ’

W9 In recent years such considerations have plnycq an lmpgrl:mt rule n p\x:cclx:«lnlig
urisdiction. See, ¢.g.. United States v. AT&T, 551 F.2d 384, 3‘)4«9§ (D.C. Cir. 1976}
United States v. House of Representatives, 556 F. Supp. 150(D.D.C. 1983).
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raised Tour kinds of objections: (1) that such an action du\cs not
present a “Case or Controversy™ cngnimhlc by lhc‘ federud
courts under Article 11 of the Constitution; (2) that Lnngr;sa
has no standing to bring such an action: (3) that such an acton
presents a nonjusticiable political qucﬂiun; and (4)‘ that such an
action by Congress usurps the executive's Taw enforcement re-
sponsibilities. Judicial decisions during and suhu‘quan to the
Walergate cra, however, reject these arguments and lllqwulc
quite clearly that there are no cumtiluliona} or otbcr barriers o
an action brought under the proposed Section 1364a.'t

A. Article TH Case or Controversy

The threshold requirement for bringing @ federal action, the
existence of an Article {1t “Case or (.‘onlrovcrsy,”‘f“ imposes
no obstacle to such a Section 1364a action. At one ume, 4 sult
between Congress and the executive branch might have been
deemed non-justiciable; no real case or controversy would h:avc
been found present, because the same party—the Unngd
States—was both plaintiff and defendant.'® More recent dect-
sions, however, recognize that “justiciability does not depend
on such a surtace inguiry,”'7 and courts now commonly enter-
tain such interbranch disputes.'™

B. Standing to Sue

While the Case or Controversy reguirement is grounded mn
the Constitution, standing is a judicially created concepl 1hal‘
focuses on a litigant’s capacity o sue, limiting the exercise ol

11 Although not the subject of this Article, # shoutd hc. noted that ;\[1)' sun\ln-“nvn\g.hl
againyt Congress to challenge a cunmcmiu_lml 7\:h(mc31n faces utul.sl\ic;.s\‘ﬂcIn[wnz;xgr?i
in particular the Speech or Debate Clise of Artice 1 Section 6. Sev l:;»xsll.m% v. United
Spates Servicenien™s Fund, 321 LS. 491 (1975). On the Speech or Debute Clinse

generally, see Remnstein wnd Sitverglate, Levislative Privilege and the Separation of

Porwery. 86 Harv. 1. Rev. 113 (1973),

el VLS. Conse, art, 18 20 ¢ b ’ -

e Sees e The Gray Jacket, 72 U805 Wall. 1 342, 371 (1886),

7 United States v, Nixon, 418 ULS. 683, 693 (1974). .

08 See, o id. at 697, United States v 100, 337 .S, 426, 430 (19493 0L Qurlls st

behind name A : ize the partie sermine whether a pstaiable case

ook behind nawmes that symbolize the paities © d;mnnn‘u w | ble case
oF coniroyersy is presented” i 100 v, New Jensey, 322 l»J.h. S03, 92324 (194 bLlhll'L
Seleet Comm. v. Nison, 498 .24 725(D.C. Cir. 19749, See generally. R, BERGULR, suprd
note 13, ur 313-20,
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Jurisdiction.B” Recent decisions leave hittle doubt that a house
ol Congress or authorized commitiee or subcommittee has “such
a personal stake 1 the outcome of the controversy as to assure
that concrete adverseness which sharpens the presentation of
issues,” 1 and that as a result standing 1o bring a Scction 13644
action to enforce a subpoena would exist.'*!' Moreover, any
uncertainty as o standing would be dispelled by Congress’s
enactinent of the section, which itselt confers standing. '

C. Political Question Doctrine

The Supreme Court’s decisions in the 1960°s in such cases as
Baker v. Carr'® and Powell v. McCormack * and decisions of
the courts of appeals in the 1970°s, demonstrate that mnterbranch
executive privilege-congressional subpoena disputes do not
present a nonjusticiable “political question.”™* {n Baker v. Carr,
the Court emphasized that because a case is viewed uas a “po-
litical case™ or involves a “political controversy” does not itself
indicate that it presents “political questions” beyond the juris-
diction of the federal courts.’® The Court in Baker delineated
six factors to determine the existence of a political question,*??

W Nee pencrally Berger, Stunding to Sue in Public Actions: Iy it a Constitutional
Reguirement?, T8 Yare L 81o (19695 Jadle, Standing 1o Secare Judicial Review:
Privare Actiony, 75 Harv, L. Riv, 255 (1961).

T Re Supremie Cowrt has staded that this is the “gist of the question of standing,”
Bakey v Caar, 369 UUS IRG, 204 (1962

B yee, ey, Uaited Studes v ATET, 5351 F.2d 384, 394 (1976) 10 is clear that the
Howse as o whole hus standing 1o assert s investigatory powers, and can designate a
mearher W act on s behulf.™) .

U sierra Club v, Morton, 03 ULS. 727, 732 n.3 11972) ] T hhe question whether the
fitigant 45 & “proper paity o request adjudication of a particular issue’ L L L is within the
power of Congress to determine.”).

A9 LS IRe 11962

395 ULS0 486 (1969).

A finding that the dispute presents o political quesbion would foreclose judicial
resotution of the dispute, notwithstanding Congress’s eaactiment of Scction 13l6da, sinee
Congress is preciuded from conferring jurisdiction on tederad courts 10 resolve political
yuestions. See Sterra Club v Morton, 403 ULS, at 737 3.

1369 LS. 186, 217 (1962).

2 The Court stated:

Prominent on the surfuce of any casé held 1o involve a‘political question is
found s textually demonstrable constitutional -commitment of the issue 0 a
coordipate political department; or a tack of judicially discovierable and man-
ageuble standurds for resolving it; or the impossibility of deciding without an
mitiid policy derermination of a kind clearly for nonjudicial discretion; or the
impassibility ol a court’s undertaking independent resolution without express-
g lack of the respect due courdinate branches of government; or an unusyal
need for unguestioning adherence to a politcal decision already made; or the
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but gave preponderant weight 1o the “commiment” factor—thal
is, to the question whether there is 7 textually demonstrable
constitutional commitment of the issue to a coordimate political
department.” The Court in Powell v, McCormack disu‘txscd
this Tactor in detail and confirmed that the commitment factor
is paramount, stating that the other clements set forth in Hu(\m'
“depend in great measure on a textual commitment resolution
of the guestuon.”™ ‘
The few courts that have dealt with an assertion of executive
privilege against a congressional subpoeni uniformly have tound
that such disputes are not political questions under the standards
set Torth in Baker and its prageny. In Senate Select Commitiee
on Presidential Campaign Activities v, Nivon,™ the D.C. Cir-
cuil Court of Appeals, relying on its earlicr decision in Nivon
v. Sirica.U declined to rule that the dispute between the Senate
‘Watergate Committee and Nixon was o nunju'\(iciuAhlc political
question. The court rejected the claim that the l’l'csldgl}l has an
absolute, unreviewable executive privilege,'™ a position later
upheld by the Supreme Court in United States v. Nivon, '
The same resull was reached in United States v. AT&T™
where the court stated that:
The simple fuct of a conflict between the legislative and
executive branches over a congressional subpoena does not
preclude judicial resolution .. . . Indeed, dixpuﬁl‘c\s hclw\'ccn
two branches of the government are inherently different lrom
those 1o which the political question absicntion doctrne has
traditionally been applied .. .. Nm‘nmllvy, when the court
abstains on political question grounds 1 acyguiesces in a
seommitment of the issue” 10 one of the political branches

potentiulity of embarrassment {from mutlifarious pronouncements by virious
departimenty o ofie question.
{d.
L7
1% 395 1).S. 4806, 521 n.43 (1969), Many conmentators undenstandably uunclgldu that.
aiter Powell. the six categories of political questions set forthy in Buker 1 eftect huve
been reduced to vic: See, e.e.. Conpments on Powell v McCormick, 17 U.CLLAL L
Ry, 1,102 11969y Sandidow. il at 173,
o 498 1.2d 725 (D.C. Cir 1974,
AR F.od 700 (D.C. Cir, 1973), Nixon v, Sivica concerned a grand jury subpuocenu
issted to Nixon by Special Prosecutor Archibald Cox.
N2 498 F.2d at 725.
B3 448 U.S. 683, T06-07 (19743, ‘
W 567 F.2d 121 4D.C. Cir 19770, AT&T was only nomiially a party, The J\ljt\cc
Department brought the action o enjoin AT&T on nationa ,wuuvri!) gt'n.und.\ from
complying with a Congressional subpoena. The court alfowed the (4‘hun‘mun n} ‘ﬂ,l‘L:‘HOlL\L‘
subcommitiee that issucd the subpoena  intervene and recognized that AT&T was o
mere stukeholder.
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for resolution of the merits .. . That branch is recogmzed

as having the constitutional suthonty to make o decision that

settles the dispute. Where the dispute consisiy of a clash of

cwthority bevween two hranches, however, judiciad absion-

tion does not lead 1ooorderly resolution of the dispute. No

one branch s identificd as having hnal avthority i the area

ol concern.!™

Finding that there were manageable standards for resolution
of the controversy, the court concluded: “In our view, neither
the traditional political question doctrine nor any close adapta-
tion thereof is appropriate where neither of the conflicting po-
Hitical branches has a clear and uneguivocal consututional
title. 13
In the recent EPA controversy the House of Representatives

and the Justice Department recognized that such disputes do
not present political questions. Although President Nixon during
the Watergate controversy had argoed strenuously that the con-
troversy raised such an issue,"’ the Justice Department in the
Burford litigation flatly stated that “the political question doc-
trine does not require the Court to abstain from adjudicating the
issues raised by this action.”!

D. fmproper Exercise of the Executive’s Law Enforcement
Powers

A tinal objection previously raised 10 Congress’s ability to
bring a civil action to enforce its subpoenas is that such an
action would usurp the executive’s constitutionally granted law
enforcement responsibilities. This was the Justice Department’s
primary objection in 1976 to an earlier version of the Ethics in
Government - Act that included  executive  officers in its
coverage.

Y td. at 120 (emphasis added),

B bl bven betore Buher and Powell, the Supreme Court had resolved disputes
conceraing the allocution of power between the branches. See, e.g., Youngstown Sheet
& Tool Co. v. Sawyer, 343 U.S. 579 (1952 Humphrey's Exccutor v. United States,
295 LS. 602 (1935, Mycers v. United States, 272 U8, 52 (1926).

HONIxon Briet, supra note 3, ut 10-21

M Poiats and Auathorities in Support of Plaintiffs’ Motion lor Summary Judgment and
- Oppositon o Defendant™s Motion 1o Dismiss at 37, United States v, House of
Representatives, 356 F. Supp. 150 (D.D.C. 1983) [hereinafier cited as Burtord Brief].

W One of the ActUs co-sponsors, Senator James Abourezk (1)-5.1).), noted o the
Hoor debate that “{diunng the subcommitice heanngs, the Depurtment Jof Justice]
argued vigorously that bringtog such suits would be anconstitational in light of Buckley
o Valeo, 424 U.S0 1 138 11976).° 123 Cong, ReC, 2970 (1977).
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Article Hof the Constitution provides that the President “shall
take Cuare that the Laws be faithtully executed.”™0 In Buckley
v. Valeo' the Supreme Court stated that “a lawsuit s the
ultimate remedy for a breach of the law, and it is to the Presi-
dent, and not to the Congress, that the Constitution entrusts the
responsibility to “tuke Care that the Laws be faithfuly exccuted’
Art, 11 § 3.4 However, the enforcement power struck down
in Buckley was that of the Federal Election Commission—lour
of whose six members were to be appointed by Congress with-
out Presidential involvement—to institute a civil-action for in-
junctive and other relief 1o enforce the Federal Election Cam-
paigit Act."™ The Court in Buckley spectfically held “that these
provisions of the Act, vesting in the Commission primary re-
sponsibility for conducting civil litigation in the Courts of the
United States for vindicating public rights, violate Art. 11, § 2,
cl. 2, of the Constitution.”™ A civil enforcement action under
the proposed Section 1364a would not be a suit vindicating
“public rights” within Buckley's meaning. Rather, such a suit
would serve to protect Congress’s own legislative and oversight
authority and thus would not constitute an inlringement on the
executive's Article 11 law enforcement powers, '

V1. CONCLUSION

Section 1364a should be enacted now. For the first time, the
executive branch has recognized and vigorously expounded on
the need for a civil mechanism to resolve congressional sub-
poena-executive privilege disputes. This policy shift is dramatic.
Lawyers Tor President Nixon in 1975 declared that judicial res-
olution of the Senate Watergate Committee’s civil action against

o ULS. Const. wrt. £, 8 3.

44 US| (1976).

ML at 138,

U2 U800 $8 43456 (19R2): 18 U.8.C. 88 592607 11976 & Supp. V 1981).

W 404 ULS. at 14t temphiasis added).

MY Then Assistamt Altorney General, now Solicitor General, Res B Lee, reached the
sane conclusion i testimony belore the Scnute Subcomantice on Separation of Powers
of the Commitiee on the Judiciary. Lee testitied that “Congressional enforcement of its
own subpoenas | . s such a partof the fegislative function. particularly wlter Eastland,
that there would not be serious constitutional problems.” Representation of Congresy
and Congressional bterests in Court, 1975; Hearings Before the Subconm, on Sepu-
ration of Powery of the Senate Comm. of the Judiciary, 94th Cong., 2d Sess., 4, 61--62
(1975) (statement of Rex 1 Lee, Ass't Aty Gen., Civil Division, Justice Dep't); see
alvo Lee, sapra note 38, at 261,
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Nixon “thes in the face of the role of the courts in our Consti-
tutional system of government”™ ™ because the “invocution of
exccutive privilege ..o is a matter of Presidential judgment
alone. "M But in the EPA controversy, the Justice Department,
attempting o obtain a declaratory judgment that Burford’s as-
sertion of executive privilege was valid, ™ declared that “{o]nly
judicial mtervention can prevent a stalemate between the other
two branches that could result in a partial paralysis of govern-
mental operations.”™™ The Department concluded that “[tjhe
purcly legal issue giving rise to this controversy should be re-
solved now n a civil fawsuit, as in {United States v.| Nixon, in
order 10 resolve and thereby render unnecessary further pro-
traction of this constitutional confrontation,”™

Justice Jackson once stated that “[s]Jome arbiter is almost
indispensable when power . . . is .. . balanced between ditter-
ent branches, as the legislative and the executive . . .. Each
unit cannot be left to judge the limits of its own power.” ™ While
both Congress and the executive branch should attempt to re-
solve these interbranch disputes through political compromise,
rather than relying on judicial decision, political compromise
will not always be obtainable, particularly it Congress has no
credible, effective means to obtain compliance with its sub-
poenas. The proposed civil remedy would not remove Con-
gress’s traditional remedies, including its self-help and statutory
contempt powers, bul in the great majority of cases would pro-
vide the appropriate mechanism for resolving these interbranch
controversies that are appearing with disquieting frequency.

APPENDIX

Title 28 of the United States Code is amended by adding the following
new section:

1364a.—Civil Enforcement of Congressional Subpoenas to Officers and
Employees of the Federal Government

{#) The United States District Court for the District of Columbia,
without regard to the amount in controversy, shall have original juris-

Mo yee Nixon Briet, supra note 3, at 10,

WAL at 6.

HE See supra notes 54-55 and accompunying text.
0 Burtord Brief, supra note 138, at -2,

P gl at 2,

PR JACKSON, THE STRUGGEE FOR JUDICIAL SUPREMACY (1941).
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diction over, and shall hear, any civil action brought by cither House of
Congress or any authorized committee or subcommittee ol such House,
or any joint commiitee ol Congress, to enlorce or secure a declaratory
judgment eoncerning the validily of any snbpoena or order issued by
such House, or any such conmmittee or subcommittee, to any oflicer or
employee of the Federal Govermment, acting within his or her oflicial
capacity, to secure the production of documents or other materials of
any kind or the answering of any deposition or interrogatory or to secure
testimony of any combination thereof. Either House of Congress, or any
authorized commitiee or subcomimitte¢, may prosecute a civil action
under this section in its own name,

{b) The District Court shall assign any civil action hrought pursuant
to this section for hearing at the carliest practicable date and cause the
aclion in every way (o be expedited. Any appeal or petition for review
from any order or judgment in such action shall be expedited in the
same manner.

() An action or remedy brought or imposed pursuant to this seetion
shall not abate upon adjournment sine die by cither House at the end of
a Congress if the House, committee, or subcommittee which issued the
subpoena or order certities to the court that it maintains its interest in
securing the  documents, answers, or testimony during  such
adjournment.

(d) The civil actions authorized by this section are in addition to any
other remedies available to enforce a subpoena or order ol a House of
Congress, committee, or subcommittee, including but not limited to the
certifieation of a criminal contempt proceeding under Section 194 of
Title 2.

(e) A civil action commenced or prosecuted under this section by a
Senate committee or subcommittee may not be authorized pursuant to
the Standing Order of the Senate “authorizing suits by Senate Commit-
tees” (8. Jour, 572, May 28, 1928).

{f) The House of Congress or authorized committee or subcommittee
commencing or prosecuting a civil action under this section may be
represented in such action by such attorneys as it may designate,

(g) For the purposes of this section, the term *committee” includes
standing, seleet, or special committees of cither House of Congress, or
any joint committee of Congress, established by law or resolution, and
the term **subcommittee” includes any subcommittee ol such committees.

th) For the purpeses of this section, the term “officer or employer of
the Federal Government” includes all ofticers or employees of the Federal
Government, including the President and Vice President.



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET

ROUTE SLIP
Take necessary action |

D .

Approval or signature
a

TO  Ralph Tarr
Comment

Prepare reply a
Discuss with me O
O

O

For your information

See remarks below

DATE 4/17

FROM John Cooney  (395-5600)

REMARKS
Revised letter to Congress, with marked revisions
on page 2 reflecting additional factors that

distinguish 1985 from subsequent years; and

2. Draft to Weiss letter, to be sent ASAP, in order
‘to forestall issuance of a subpcenia when the
Subcommittee convenes on Thursday morning.

1.

cc: John Roberts

OmMB FORM 4
Rev Aug 70



Honorable Ted Welss

Chairman, Intergovernmental Relatlons angd
Human Resources Subcomittee

Committee on Government Operations

United States House of Representatlves

Washington, D.C. 20515

Dear Mr. Chairman:

I am writing in’further response to your letters of March 6,
1985, to several agencies requesting that they provide the
Subcommittee with copies of regulatory plans which they submitted
to OMB in February 1985 pursuant to Executive Order No. 12498 and
OMB Bulletin No. 85-9.

We are in the process of clearing through the inter-agency
consultation process a final response to your letters on behalf
of all the agencies. Due to the need to work out the formal
wording of our response to the Subcommittee, the official
notification letter is not yet available for release. 1In fact,
however, I am in a position to certify that the official letter
will satisfy the Subcommittee's request and will provide for the
immediate transmittal of the regulatory plans received by the
Office of Management and Bhdget.

I trust that this letter, as it should, fully satisfies the
Subcommittee's request of March 6, 1985. |

If their are any further questions, please do not hesitate

to qall;

Sincerely,

Michael J. Horowitz



Honorable John D. Dingell

Chairman, Subcommittee on Oversight
and Investigations

U.S. House of Representatives

Washington, D.C. 20515

Dear Mr. Chairman:

On February 19, 1985, you wrote to four agencies, the Department
of Health and Human Services, the Department of Energy, the
Department of Transportation and the Environmental Protection
Agency, and requested, among other things, that each agency
supply the Subcommittee with copies of the material it submitted
to the Office of Management and Budget pursuant to Executive
Order No. 12498 and OMB Bulletin No. 85-9, which established the
Administration's Regulatory Program for 1985. Your request asked
that copies of the material be submitted to the Subcommittee
within three days of the date it was submitted to OMB.
Subsequent to the receipt of your letter, we advised the
Department of Health and Human Services and the Department of
Energy that we would attempt to meet the Subcommittee's need

for information in a manner that facilitated the completion and
publication of the Administration's Regulatory Program and asked
them to refrain from furnishing their draft plans until we had
discussed the matter with the Subcommittee. The Department of
Transportation and the Environmental Protection Agency have not
submitted their materials to us, so that they are not yet, by its
terms, subject to your request, to furnish materials to the
Subcomnmittee.

As you knows we have been unable to agree to procedures .
concerning the disclosure of information that the Subcommittee .
has requested. Therefore, we have advised the four agencies that
we would not object to their disclosure to you of the materials
required of them pursuant to OMB Bulletin No. 85-9. Each agency
has advised us that it will make such material available to the
Subcommittee upon its request.

As we have each acknowledged upon the resolution of previous
requests by the Subcommittee for access to documents of the
executive agencies, the right of access to information made by
one Branch of the Federal Government to another is not unlimited,
nor is the right of confidentiality of any Branch unlimited in



response to reguests for information from another Branch.
Instead, each such request and each response reguires a balancing
of often competing interests and responsibilities, 1In this
instance, and on balance, we have determined that the materials
required by OMB Bulletin No. 85-9 will be made available as
requested.

As you know, to avoid the possibility of the premature public
release of the agency draft plans and the potential complications
such disclosure could have before the final Program is published,
we urged that you ask the agencies to submit their draft plans to
the Subcommittee after the publication of the Administration's
Regulatory Program. Nonetheless, we do not believe that during
this initial year of the program established by Executive Order
No. 12498 that we should allow a dispute over the time of the
release of agency draft plans to the Subcommittee to detract from
the accomplishment of the important purposes of Executive Order
No. 12498. This issue already has delayed the scheduled
publication date of the final Program.

Our decision here is also influenced by our view that in
this initial year of this process, it is important that your
Subcommittee and the public understand the process and how it
relates to other processes and programs that pertain to ~
rulemaking in the Executive Branch. Certain of the draft plans
have already been made available to Congress by the agencies on
an informal basis. Furthermore, due to the short lead time
associated with initiation of the process in 1985 and the
agencies® lack of experience with the requirements of the OMB
Bulletin, the agency submissions this year constitute, in great
part, compilations of pre-existing information already available
to Congress in other formats and do not reflect preparation of ‘&
new material for this regqulatory planning process.

For next year, we intend to make refinements to OMB Bulletin

No. 85-9 and, if necessary, we can make changes to the procedures
on the basis of the experience gained during this initial year.
And, of course, in the furnishing of documents as you have
requested in this instance, we retain the right in other
situations to exert any privilege that may apply to documents
requested in such other situations.

The Adm1n1strat10n s Regulatory Program is an 1mpottant
initiative intended to help ensure that each major step in the
process of rule development is carefully considered by the agency
and consistent with Administration policy. Like Executive Order
No. 12291, this Program will operate within the terms of
applicable law and consistent with all statutory requirements.

We believe that the Regulatory Program also will be valuable

to the Congress in exercising its oversight responsibilities
regarding agency implementation of regulatory statutes, because,
for the first time, agencies will be required to disclose in
advance, in one document and in a common format, all significant
regulatory action they plan to take in the next year, at both the
rulemaking and pre-rulemaking stages. The Regulatory Program
thus will serve to make agency heads more closely accountable for



with a broad range of information not previously available, and
provide a formal basis for consideration by the Congress, the
President and the public of the result of regulatory efforts.

I appreciate your interest and cooperation in this important
undertaking.

Sincerely,

David A. Stockman
Director



Honorable Ted Weiss

Chairman, Intergovernmental Relatlons and
Human Resources Subcomittee

Committee on Government Operations

United States House of Representatives

Washington, D.C. 20515

Dear Mr. Chairman:

k I am writing in further response to your letters of March 6,
1985, to several agencies requesting that they provide the
Subcommittee with copies of regulatory plans which they submitted
to OMB in February 1985 pursuant to Executive Order No; 12498 and
OMB Bulletin No. 85-9.

We are in the process of clearing through the inter-agency
consultation process a final response to your letters on behalf
of all the agencies. Due to the need to work out the formal
wording of our response to the Subcommittee, the official
notification letter is not yet available for release. 1In fact,
however, I am in a position to certify that the official letter
will satisfy the Subcommittee's reqguest and will provide for the
immediate transmittal of the regulatory plans received by the
Office of Management and Bhdget.

I trust that this letter, as it should, fully satisfies the
Subcommittee's request of March 6, 1985.

If their are any further questions, please do not hesitate

to éall.

éincerely,

Michael J. Horowitz



Honorable Ted Weiss

Chairman, Intergovernmental Relations and
Human Resources Subcommittee

Committee on Government Operatlons

U.S5. House of Representatives

Washington, D.C. 20515

Dear Mr. Chairman:

I am enclosing a copy of my Memorandum to the Heads of Certain
Departments and Agencies that should be dispositive of your
letters of March 6, 1985, to several of these agencies reguesting
that they provide the Subcommittee with copies of regulatory

plans that they submitted to OMB in February 1985 pursuant to OMB
Bulletin No. 85-9.

As you know, we have been working to develop a coordinated
response to those letters on behalf of the Administration. We
have prepared the enclosed memorandum and transmitted it to all
agencies involved in the Regulatory Review Program.in
c6aénLta%fcnfw%th/thengéreeﬂeﬁﬂeaﬂnse&“tovtheﬂpfesteen%faadwthe
You will note that the memorandum advises
those agency heads that an affirmative response to your requests
for copies of the regulatory plans would be appropriate given the
unlque c1rcumstances of this initial year of the program. Zhe-

e lama A cvE—adviaed_us tha h-o vy . mp provide
éuﬁ/ Sincerely,
et -
07, 4P ek
;AU*LZﬁWV‘I ngid A. Stockman
s gu“ Director

Enclosure
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MEMORANDUM TO HEADS OF CERTAIN DEPARTMENTS AND AGENCIES

SUBJECT: Congressional requests for draft regulatory((720CA ML
submitted pursuant to Executive Order No. 13498
S 4¢ww¢”

Many—of- you have received requests fromJone or more Members of e B
Congress) to provide a copy of your draft regulatory plan
submitted to this Office under Executive Order No. 12498. -Sene

Vv
: .  We
have consulted with the Department of Justice and the Office of
Counsel to the President regarding the appropriate response to
these requests and are hereby advising you t nder the unique
circumstances of this first year of the progr u may provide

access to your draft regulatory plan in respo to am

e requests £rom—Congress.

Ne.
This advice is based upog/éhe fact that because the process set
forth in Executive Order“12498 has been instituted relatively
late in the planning period during this first year, agencies, in
.an effort to meet new regquirements and demanding deadlines, have
transmitted to us what often appears to be compilations of
pre-existing materials already available to Congress and the
public in other formats. 1In other words, much of what we have
received does not reflect the more considered and deliberative
regulatory planning process that the Order called for and that we
anticipate will be developed in future years of the program.
Furthermore, it appears that some of the draft plans have already \
been made available to Congress, resulting in some Members of
Congress and Committees having access to some of the plans and
others not. -
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-ever—the—3leng—rum. Therefor ; although the draft regulatory
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plans are clea;ly within the|deliberative process, disclosure of CA

them this year is not likely! to impair stgmificamty that process ,

within the executive branch or other aspects of the executive ﬁi?

branch”“s constitutional duties. 4 be

helpful—in—thisinmitizal year for—€ongress—ami—the public t6 gzin

a general un i ~the~pfoees5aé&§éa9-bhis~£*és%~¥e¢$’*“" @Mt/
a1l i this 49&#:&1 year and iR :fhf/
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The Administration”s Regulatory Program is an important
initiative intended to help ensure that each major step in the
process of rule development is carefully considered by the agency
and consistent with Administration policy. For next year, we
intend to review OMB Bulletin No. B85-9 and make such
modifications and changes to the procedures, as necessary, on the
basis of the experience gained during this initial year. We
intend to complete the process early so that the program can be
fully implemented next year on a more timely and informed basis.

/Cﬂauglug the pProgram {UL mext year.

David A. Stockman
Director
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To: \BDW %,e,\mm

FROM: Richard A. Hauser
Deputy Counsel to the President

FYI:

COMMENT:

ACTION: i




Honorable Ted Weiss

Chairman, Intergovernmental Relations
and Human Resources Subcommittee

Committee on Government Operations

United States House of Representatives

Washington, D.C. 20515

Dear Mr. Chairman:

I am writing in further response to your letters of
March 6, 1985, to several agencies requesting that they
provide the Subcommittee with copies of regulatory plans
that they submitted to OMB in February 1985 pursuant to
Executive Order No. 12498 and OMB Bulletin No. 85-9,

As you know, we have been working to develop a
coordinated response to those letters on behalf of the
Administration. In consultation with the Office of Counsel
to the President and the Department of Justice, we have
prepared the attached memorandum and transmitted it to all
agencies involved in the Regulatory Review Program under
Executive Order No. 12498. You will note that the memorandum
advises agency heads that an affirmative response to your
request for copies of the regulatory plans would be appropriate
given the unique circumstances of this initial year of the
program. I trust that this action, as it should, fully
satisfies the Subcommittee's request of March 6, 1985

If their are any further questions, please do not
hestiate to call.

Sincerely,

David A. Stockman

Enclosure
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TO

Heads of Agencies

FROM: David Stockman

Director

Office of Management and Budget
RE Congressional requests for draft regulatory programs
submitted pursuant to Executive Order No. 12498

el

Many of you have received requests from one or more
Members of Congress to provide a copy of your draft regulatory
plan submitted to this Office under Executive Order No. 12498,
Some of you have refrained from submitting your plans to us
pending consideration of a coordinated response to these
requests. We have consulted with the Department of Justice
and the Office of Counsel to the President regarding the
appropriate response and are hereby advising you that under
the unique circumstances of this first year of the program
you may make arrangements to provide access to your draft
regulatory plan in response to an appropriate reguest from
Congress.,

This advice is based upon the fact that the program
under Executive Order No. 12498 has been instituted so late
in the planning period this first year that agencies, in an
effort to meet deadlines, have largely transmitted to us
compilations of pre-existing materials already available to
Congress in other formats, rather than undertaking to prepare,
as we would anticipate in future years of the program, new
materials reflective of ‘a more deliberative regulatory planning
process. It is also a fact that we at OMB have had to organize
the program so rapidly that various unanticipated problems
have arisen that will need to be alleviated in future years
based upon the experience of this initial year. In addition,
some of the agencies in the confusion have provided copies of
their draft plans to Congress already, resulting in some
Members and Committees having access to some of the plans and
others not. :

Given these unique circumstances, the program cannot
be considered to be fully operative in the manner envisioned
by the President in . issuing Executive Order No. 12498. There-
fore, although the draft regulatory plans are clearly within
~ the deliberative process, disclosure of them this year is not
likely to impair significantly that process within the Executive
Branch or other aspects of the Executive Branch's constitutional
duties. At the same time, it may be helpful in this initial
year for Congress and the public to gain a general understanding
of the proposed process in order to alleviate concerns in
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future years when refinements to the program and a better
understanding among the agencies of its purpose and operation
could well require a withholding of all draft plans until the
final regulatory plan is developed and issued.

The Administration's Regulatory Program is an important
initiative intended to help ensure that each major step in the
process of rule development is carefully considered by the
agency and consistent with Administration policy. For next
year, we intend to review OMB Bulletin No. 85-9 and make such
modifications and changes to the procedures, as necessary, on
the basis of the experience gained during this initial year.
We intend to complete that process early so that the program
can be fully implemented next year on a more timely and
informed basis.

Any agency that has not yet submitted its draft regulatory
program should do so immediately so that we can complete the
program for this year and continue to work through the process
to discover any further refinements that are necessary in
designing the program for next year.
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MEMORANDUM TO HEADS OF CERTAIN DEPARTMENTS AND AGENCIES

SUBJECT: Congressional reguests for draft regulatory TEAAL
submitted pursuant to Executive Order No. 13498

Many of you have received requests from one or more Members of
Congress to provide a copy of your draft regulatory plan
submitted to this Offlce under Executlve Order No. 12498. -Some

hav
. We

have consulted with the Department of Justice and the Office of
Counsel to the President regarding the appropriate response to
these regquests and are hereby advising you t nder the unique
circumstances of this first year of the progr u may provide
access to your draft regulatory plan in respo O an
appropriate request from Congress.

Ne.
This advice is based upon/the fact that because the process set
forth in Executive Order /12498 has been instituted relatively
late in the planning period during this first year, agencies, in
an effort to meet new requirements and demanding deadlines, have
transmitted to us what often appears to be compilations of
pre-existing materials already available to Congress and the
public in other formats. In other words, much of what we have
received does not reflect the more considered and deliberative
regulatory planning process that the Order called for and that we
anticipate will be developed in future years of the program.
Furthermore, it appears that some of the draft plans have already
been made available to Congress, resulting in some Members of
Congress and Committees having access to some of the plans and
others not.

-ever—the-—3onrg—rum. Therefore, although the draft regulatory
plans are clearly within the deliberative process, disclosure of

them this year is not likely to impair significantly that process
within the executive branch or other aspects of the executive
branch”s constitutional duties. At the same time, it may be
helpful in this initial year for Congress and the publlc to ga1n
a general understandlng of, the process i
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Honorable Ted Weiss

Chairman, Intergovernmental Relations and
Human Resources Subcommittee

Committee on Government Operations

U.S. House of Representatives

Washington, D.C. 20515

Dear Mr. Chairman:

I am enclosing a copy of my Memorandum to the Heads of Certain
Departments and Agencies that should be dispositive of your
letters of March 6, 1985, to several of these agencies requesting
that they provide the Subcommittee with copies of regulatory

plans that they submitted to OMB in February 1985 pursuant to OMB
Bulletin No. 85-9.

As you know, we have been working to develop a coordinated
response to those letters on behalf of the Administration. We
have prepared the enclosed memorandum and transmitted it to all
agencies involved in the Regulatory Review Program in
consultation with the Office of Counsel to the President and the
Department of Justice. You will note that the memorandum advises
those agency heads that an affirmative response to your reguests
for copies of the regulatory plans would be appropriate given the
unique circumstances of this initial year of the program. <Ehe-

Reevant—age = gy advised-us -tha R —W DTOmpP Drovide
,)rll:c'l"li/ Sincerely,
/kxﬁﬁﬁéﬁ“tb
e o WY bk
'I?D”""fot“”ﬂﬂ"'w A i
Av awu‘ David A. Stockman
b‘“bﬂ. gdnc Director
A v
1 24 Enclosure



The Administration”s Regulatory Program is an important
initiative intended to help ensure that each major step in the
process of rule development is carefully considered by the agency
and consistent with Administration policy. For next year, we
intend to review OMB Bulletin No. 85-9 and make such
modifications and changes to the procedures, as necessary, on the
basis of the experience gained during this initial year. We
intend to complete the process early so that the program can be
fully implemented next year on a more timely and informed basis.

David A. Stockman
Director



