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THE WHITE HOUSE

WASHINGTON

December 13, 1985

MEMORANDUM FOR FRED F. FIELDING

FROM: JOHN CG. ROBERTS .
HUGE HEWITT

SUBJECT: Memorandunm for John Block re: Section 129
of &, 1714

Attached for vour review andéd signature is a memorandum for
Secretary Elock that reviews our objections to the referenced
proposal. The Conference on the legislation is scheduled to
reconvene at 1:00 p.m.



THE WHITE HOUSE

WAS HINCTON

T

December 13, 1982

MEMOERANDUFN FOER JOHN RBRLOCF
SECRETARY OF AGRICULTURE:

FROM FRED F. FIELDING = ainic
COUKSEL TC THE PRESIDENT

SUBJECT: Sectior 129 o

L1

S. 1714

(22

This cffice has preliminarily reviewed the referencec sectiorn of
the Senate versior of the Farm Bill. This sectiorn, .17 adopted by
the Congress anc siagneé intc law, would create the new position oI
"Special Assistant to the President for Agricultural Trade and Food
Aid." This Special Assistant would serve in the Executive Office
of the President with broad advisory, coordinating, and operational
authority over agricultural policy. The Special Assistant would be
compensated at Executive Level 1. 5 U.S.C. § 5312.

This proposal raises several concerns on our part. Our records
going back to the Administration of Franklin Roosevelt indicate
that such a position would be an unprecedented attempt by the
Congress to structure the Office of the President. Historically,
Congress has respected the constitutionally-based need for the
President to have a generally free hand in selecting his closest
advisors and structuring his White Bouse staff as he sees fit.

The organization of the Executive Office of the President consists
of five active offices or bureaus. 3 U.S.C.E. § 101, note. One of
these, "The White House Office, comprises the officers and
employees of the staff of the President reguired in the performance
of the detailed activities incident to his immediate office.” 1Id4.
The "Assistants to the President" are in the White House Office,
and paid from that appropriation. The persoanel policies governing
the White House Office are set forth at 3 U.5.C. § 105. These
provisions are general, and seek only to determine the number ané
salary of employees available to the Presideat. None of these
positions are subject to the advice and consent of the Senate, and
all are viewed as extensions of the President. As such the White
House Office is exempt from the Freedom of Isformation Act,

5 U.S8.C. § 552, and the Government in the Smmshine Act, 5 U.S.C,

§ 552b. See Kissinger v. Reporters Committes for Freedom of the
Press, 445 U.S. 136 (1980}, Rushforth v. Couwscil of EconomicC
Advisers, No. 83-02632, D,.C, Circuit, May 24, 1985.

The proposed new position is a curious hybrié of a traditional
White House Office position and title and a sew agency position. &
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wilGs arrav o powers are proposel for this mew official, ar
unparalieled intrusion or the President's amthority to organize his

persona. stafif ir his owrn discretiorn. The prop®sa., 1in effect,
contempiates tne creation c? & Cabinet-leve. official withir the
Executive QOffice of tne Presidenz, 1I not tme White House Office.
however, 27 not ir the iatier emtity, Lhers 18 Do o*ne: organizecd
riace Ior thie perscr. Tne presence ¢ sucz ar cofficial may
comprom:S< the protectel status ¢ Wnite houss cgocuments and
interns. QeliberetiOns, DProTections the:t ar< basec O )
COnRETiTUTiOnal Separztiorn ¢I powers concerns. The ablility of such
ar official tc functiorn effectively and tc enjov the full )
confidence of the President as & member o kis senior stafi is
guestionable, i1f for nc other reasor thar the pessibility that the
paperwork cof the Presidency would nc longer entov freedom Irom
premature public inspection under its FOIZ exemption and/or the
ciair oI executive praivilege. It is possiblie that this official
would cuickiv be conaemneé tc ar ineffective ané obscure place
withir the Executive Office ¢©f the Presiden<T irn order that his

Y -

curious status not come te impeds th
Presidency.

functaoninc o the

More important than this objection is the assertion of Congres-
sional control over the personal staff of the President. It is
easy to see how such a precedent could temp# further attempts by
Congress to exercise authority over the fumctioning of the White
House Office. There are serious Constitutimnal guestions raised by
that possibility, all of them linked to a cemncern that the
traditional separation of powers not be erodied.

We also point out that the proposal with its contemplated assign-
ment of wide duties to the new official, if assigned to a new
entity within the Executive Office of the Pmesident, would entail
great expense and an additional layer of bumeaucracy. We believe
this to be an unnecessary and unwise attemptt to essentially
duplicate functions already assigned to various agencies within the
Executive Branch. The policy arguments agaiimst creating still
another office to patrol duties already assiigned are obvious.

In summary, the proposal appears to raise sexrious guestions, not
only of a Constitutional variety, but also iin terms of the
efficiency of the Presidency and the integriity of the policy-making
process. We will continue to study this, buwt I wanted you to have
my preliminary views and thoughts.

cc: M. Peter McPhersorn
Director
International Development Cooperation Zgency
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