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THE WHITE HOUSE

WASHINGTON

March 18, 1986

MEMORANDUM FOR ROBERT H. TUTTLE
DEPUTY ASSISTANT TO THE PRESIDENT AND
DIRECTOR OF PRESIDENTIAL PERSONNEL
FROM: RICHARD A. HAUSER o & i by BAH
DEPUTY COUNSEL TO THE PRESIDENT

SUBJECT: Acting Chairman for Newly-Created
Farm Credit Administration Board

You have asked for our views on the effect of the resignation of
Donald Wilkinson as Acting Chairman of the Farm Credit Admini-
stration. In particular, you have asked if a current PAS could
be detailed to act as Chairman under the Vacancy Act, 5 U.S.C.

§ 3347. Although the issue is not free from doubt, we cannot
recommend proceeding under the Vacancy Act in this instance.

Section 201 of the Farm Credit Amendments Act of 1985,

Pub. L. 99-205, restructured the Farm Credit Administration.
Under the old system the President appointed, by and with the
advice and consent of the Senate, the members of the Federal
Farm Credit Board, and that Board, in turn, appointed the
Governor of the Farm Credit Administration. The Governor basi-
cally served as the chief executive officer of the Administra-
tion. Under the new system, the President appoints, by and with
the advice and consent of the Senate, a three-member Farm Credit
Administration Board, including a Chairman who serves as the
chief executive officer of the Administration.

Congress specified in Section 402 of the Act that the Governor
under the old system serve as Chairman under the new system
until confirmation of the new Chairman (and serve as the new
Board until confirmation of at least two members of the new
Board). The last Governor, now serving as Chairman, has advised
that he will resign effective March 28. Although nominations
for the new Board and Chairman have been announced, it is
unlikely that the Senate will act on them prior to March 28.

It is unclear whether the Vacancy Act applies to positions, such
as that of the new Chairman of the Farm Credit Administration,
that have never been filled. The Vacancy Act may be invoked
when "the head of an Executive department...dies, resigns, or is
sick or absent....” 5 U.S.C. § 3345. Since there has as yet
never been a head of the restructured Farm Credit



Administration, it is difficult to see how this language applles
to the present case.

In addition, Congress has specifically addressed the gquestion of
how to handle the interim period before a Chairman is confirmed.
Under Section 402, the Governor under the old system serves
until the new Chairman is in place. The President, however,
does not appoint the Governor -- the old Board does. It is
therefore doubtful that the President has the power under the
Vacancy Act to appoint an Acting Governor, to serve as Acting
Chairman.

The preferable course of action would be to follow the normal -
delegation order for succession to the position of Governor and
have the individual that would normally succeed to the responsi-
bilities of Governor by virtue of delegation from the current
Governor, serve as Acting Chairman. We have discussed this with
the General Counsel of the Farm Credit Administration, and this
is the course of action they contemplate. (Since the next in
line to succeed the Governor is Marvin Duncan, one of the
pending nominees, he will probably be skipped over to avoid
complicating his confirmation).
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THE WHITE HOUSE

WASHINGTON

March 7, 1986

MEMORANDUM FOR RICHARD HAUSER

FROM: ROBERT H. TUTTLE }JV\

SUBJECT : ACTING CHAIRMAN FOR NEWLY-CREATED FARM CREDIT
ADMINISTRATION BOARD

Would you please assess the implications of the attached
resignation of Donald Wilkinson, which will become effective on
March 28, 1986.

I have been informed that the Farm Credit Amendments act of 1985
has no provisions for this occurrence. Our candidates for this

Board are still in clearance, and chances are slim that they can
be confirmed by that time. 4

Please advise us, if, under the Emergency Act, we could detail a
current PAS to the Farm Credit Administration as acting Chairman,
and what kind of conflicts we need to be aware of.

Thank vou.
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The President

The White House a(,&d ? tha /t 4
Washington, D.C. 20500 .,,j PAS.
Dear Mr. Preéident: L&ﬁl&é

The Farm Credit Amendments Act of 1985 signed into law on December 23,
1985, provides for a 3-member full~tine palicy board appointed by the
President with the Chairman _serving as ve Officer of the

With the transitional responsibilities progressing very satisfactorily and
the appointment and - confirmation of the board anticipated in the near

It has been my privilege to serve as the Chief Executive Officer of this
regulatory agency for nine years, a period of extraordinary change within
the agricultural credit sector. The new authorities granted the agency in
the Amendments of 1985 provide the new board and the agency's very
competent staff the opportunity to examine and regulate the borrower—owned
Farm Credit System in a maaner designed to ensiure safe and sound flnancial
practices to stockholders and investors as well as the public Interest.

I pledge my continuing cooperation to achieving a smooth change of
leadership within this agency.

Sincerely,
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preceding calendar year from institutions in the Farm Credit
System to persons other than other such institutions.
“(e) The Farm Credit Administration shall require a bank or
association to repay in whole or in part a temporary deposit or retire
in whole or In part a temporary investment, made in such bank or
association under this section, at such time as in the opinion of the
Farm Credit Administration such bank or association has resources
available therefor and the need for such temporary deposit or @
temporary investment is reduced or no longer exists. -
“(f) The Farm Credit Administration shall issue rules and regula- %r’ ro.
tions implementing this section.”. {Q}fl »

) - -
TITLE I—REGULATION OF THE FARM CREDIT SYSTEM - W
RESTRUCTURE OF THE FARM CREDIT ADMINISTRATION G‘yg‘x
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A guorum shall consist of two members of the Board. The Board
8 oId at least on ting each month and such additional
meetings at such times and places as it may fix and determine, Such
meetings shall be held on the call of the Chairman or any two Board
members. The Board shall adopt such rules as it deems appropriate
for the transaction of its business and shall keep permanent and
accurate records and minutes of its acts and proceedings.

wio the business of the Board. The Chairman of thagstl
cE@ampensation at the rate prescribed for Je
Executive Schedt ader section 5314 of title 5 PUnited States
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Schedule under section 5315
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“SEc. 5.9. POWERS oF THE BoARD; CiviL PROCEEDINGS.—The Board'l W

shall manage and administer, and establish policies for, the Farm
Credit Administration. It—
“(1) shall approve the rules and regulations for the
implementation of this Act not inconsistent with its provisions;
“(2) shall provide for the examination of the condition of, and
general regulation of the performance of the powers, functions,
and duties vested in, each institution of the Farm Credit
System;
“(3) shall provide for the performance of all the powers and
duties vested in the Farm Credit Administration; and
“(4) may require such reports as it deems necessary from the
institutions of the Farm Credit System.

“Sec. 5.10. CBARMAN; RESPONSIBILITIES; GOVERNING STAND-
ARDS.~(a) The Chairman of the Board shall be the executive officer
of the Board and the chief executive officer of the Farm Credit
Administration. The Chairman shall be responsible for directing the
implementation of the policies and regulations adopted by the Board
and the execution of all of the administrative functions and duties of
the Farm Credit Administration. The Chairman shall be the spokes-
man for the Board and the Farm Credit Administration and shall
represent the Board and the Farm Credit Administration in their
official relations within the Government. Under policies adopted by
the Board, the Chairman shall consult on a regular basis with the
Secretary of the Treasury in connection with the exercise by the
System of the powers conferred under section 4.2 of this Act, with
the Board of Governors of the Federal Reserve System in connection
with the effect of System lending activities on national monetary
policy, and with the Secretary of Agriculture in connection with the
effect of System policies on farmers and the agricultural economy.

“(b) In carrying out responsibilities under this Act, the Chairman
of the Board shall be governed by general policies adopted by the
Board and by such regulatory decisions, findings, and determina-
tions as the Board may by law be authorized to make and, as to
third persons, all acts of the Chairman of the Board shall be
conclusively presumed to be in compliance with such general poli-
cies and regulatory decisions, findings, and determinations.
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“(¢) The Chairman of the Board shall enforce the rules, regula-
tions, and orders of the Board. Except as provided in section 518 of
title 28 of the United States Code, relating to litigation before the
Supreme Court, attorneys designated by the Chairman shall rep-
resent the Farm Credit Administration in any civil proceeding or
civil action brought in connection with the administration of
conservatorships and receiverships. Attorneys designated by the
Chairman may represent the Farm Credit Administration in any
other civil proceedings or civil action when so authorized by the
Attorney General under provisions of title 28.

“SEc. 5.11. ORGANIZATION OF THE FARM CREDIT ADMINISTRATION. —
The Chairman of the Board, in carrying out the powers and duties
now or hereafter vested in the Chairman by this Act and acts
supplementary thereto, may establish and fix the powers and the
duties of such divisions or other units as the Chairman may deem
necessary to the efficient functioning of the Farm Credit Adminis-
tration and the successful execution of the powers and duties vested
in the Board and the Farm Credit Administration. The Chairman of
the Board shall appoint such personnel as may be necessary to carry
out the functions of the Farm Credit Administration. Officers and
employees of the Farm Credit Administration shall be subject to the
Ethics in Government Act of 1978 and shall be considered officers or
employees of the United States for the purposes of sections 201
through 203, and sections 205 through 209, of title 18 of the United
States Code. Officers and employees of the Farm Credit Administra-
tion shall be subject to section 5373 of title 5 of the United States
Code. The powers of the Chairman as chief executive officer of the
Farm Credit Administration may be exercised and performed by the
Chairman through such other officers and employees of the Farm
Credit Administration as the Chairman shall designate. The oper-
ations of the Farm Credit Administration, and the salaries of mem-
bers of the Board and employees of the Administration, shall be
gmded and paid for from the fund created under section 5.15 of this

ct.

“Sec. 5.12. Apvisory CommITTEES.—The Chairman of the Board
may establish one or more advisory committees in accordance with
the Federal Advisory Committee Act and may appoint to such
committee or committees individuals who are members of the Fed-
eral Farm Credit Board when such Board is terminated by the Farm
Credit endments Act of 1985.”;

) striking out section 5.13;

) redesignating section 5.14 as section 5.13, and, in section
5.13, as so redesignated, striking out ‘“Governor”’ and inserting
in lieu thereof “Board”;

L44) redesignating section 5.15 as section 5.14, and, in the
second sentence of section 5.14, as so redesignated, striking out
“section 5.16(b)’ and “‘section 5.16(a)’ and inserting in lieu
thereof “section 5.15(b)” and “section 5.15(a)”, respectively;
115) redesignating section 5.16 as section 5.15;

redesignating section 5.17 as section 5.16, and, in section
5.16, as so redesignated—

(A) striking out “section 5.15” in the first sentence and

inserting in lieu thereof “section 5.14"";

(B) striking out “Federal Farm Credit” in paragraph (2) of
the first sentence; and

(C) striking out “section 5.16” and inserting in lieu
thereof “section 5.15”’; and



THE WHITE HOUSE

WASHINGTON

March 25, 1986

MEMORANDUM FOR RICHARD A, HAUSER

P
FROM: JOHN G. ROBERT§;3:kfiw
SUBJECT: Farm Credit Conflicts Question

You asked that I handle a conflicts question that Fred Medero,
General Counsel of the Farm Credit Board, raised with you.
Medero wanted to know if Fran Ferguson, who sits on the
Continental Bank board of directors, could be appointed to the
Capital Corporation created by the Farm Credit Amendments Act of
1985, Public Law 99-205.

I raised the guestion with Jane Ley of the Office of Government
Ethics. Jane advised that she saw no legal problems, since
Capital Corporation officers or employees are, by law, not
considered officers or employees of the Federal Government, see
Section 4.28 G(c), Pub. L. 99-205, and, according to Ley,
Ferguson is not a Government employee by virtue of his service
on the Continental board (though the FOIC could have vetoed his
nomination). I relayed this opinion to Medero.



