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NC. B3-116%

IN THE UNITED STATES COURT OF APPEALS
 FOR THE FIRST CIRCUIT |

CHARLES J. CONNOR, et al.,
Pléintiffs, Appellants
v.
AEROVOX, INC., et al.,

Defendants, Appellees

APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

BRIEF AMICUS CURIRE OF
UNITED STATES, SUPPORTING REVERSAL

STATEMENT OF THE ISSUE PRESENTED

Whether the Federzl Vater Pollution Control Act, 33

U.s.C. § 1251, et sec.. or the Marine Protection, Research,
and Sanctuaries Act, 2 U.S.C. § 1401, et seg. preclude
maritime tort claim: Zcr dzmage caused by peolluticn.

ETATINENT OF INTEREST

Proper resolut.zi ol this issue is important to the
United States since =: : shoreside property owner and

custodian of nationsl resources it would be adversely

n

affected by a rulincg thet meritime tort claims were pre-
cluded by these statutes.

STATEMENT OF THE CASE

This action for damages was brought by indiwvidual

commercial shellfishermen and by & fishermen's association



against two corporations. The complaint alleges that the
defendants deprived the plaintiffs of their trade by dis-
charging toxic chemicals into the Acushnet River, New
Bedford Harbor, aﬁd Buzzards Bay, ccntaminatihg the/shell-
fish and causing those waters to be closed to commercial
fishing.1

The district court granted defendants' Fed. R. Civ. P.
12(b)(6) motion to dismiss for plaintiffs' failure to state
a claim in their complaint upon which relief could be

granted. Citing Middlesex County Sewerage Authority v.

, e wnt T
National Sea Clammers Assoc., 453 U.S. 1 (1981), the ?ﬁ‘r TS
e 74 ] 7
district court stated that: Ere - aF
Al :

whe B
[The] FWPCA and MPRSA (1) provide no private right .,»
of action for damages, and (2) preempt the federal A

common law of nuisance in water pollution cases. @Mﬁﬁgr
Flaintiffs have framed their claims as maritime ESF19F

torts, thus seeking to avoid -the precise holding
of Seaza Clammers. The Court in Sea Clammers

based its decision on what it perceived to be the
intent of Congress "to establish an all-encom-
passing program of water pollution regulation."”
Milwaukee v. Illinois, 451 U.S. 304, 318

{198l1). There is mno perceptable [sic] reason to
distinguish between common law claims and maritips
torts in construing the "all-encompassing” and
preemptive effect of the statutes. Accordingly,
defendants' motion to dismiss is ALLOWED.

The district court erred in dismissing plaintiffs’

1 Newhere in plaintiffs’' complaint is negligence

alleces. FEowever, in defendants' Jeint Motion for
Dismisszl and plaintiffs' Opposition to Jeint Motion to
Dismiss, the parties agreed that plaintiffs' claims sound
in mer:time tort. The district court agreed that plain-
tiffe hed "framed their claims &s maritime torts.”

- -



;maritime“tort;ciéimsﬁiorwdamages.‘WThe~FWPCA specifically

f;preserves prlvate damage remedles and nothlng in the

language, 1egzslative ‘ntent or 1eglslat1ve history of

."'."-:'

either the FWPCA or”

 RSA °uggests that prlvate maratame

tort remedies have been ext1ngu1shed ~Furthermocre, the

district court construed too broadly the preemptive

holdings in Milwaukee II 2 and Sea Clammers. Neither

of those cases dealt with causes of action involving
negligence. Both cases are also distinguishable on their

facts and rationale.

1. The district court failed to follow the plain
statutory language of the FWPCA.

Section 311{o}{1) of the FWPLA, 33 U.S.C. § 1321(93(1),”

provides that:

Nothing in this section shall affect or modify in
any way the oblagatlons of . . . any owner or
operator ©of any onshore facility or offshore facil-
ity to any person or agency under any provision of
law for damages to any publicly owned or privately
owned property resulting from & discharge of any
o0il or hazardous su?stance e

17 is difficult to read this language cther than a5 stating

clear intention'that:existing private {and public)

h

czuses of action for pcllutlon damages tshall not be af~-

S c e ; 3 . : .
iected or modified in any way. Pleintiffs' cleims are

2 451 U.S. 304 (1981), as distinguished from Milwzukee I,
406 U.s. 21 (1972). :

2 it is understandableﬂihat the district court overlooked
this provision since neither party cited it in any brief or
pleading filed with the court.

-3 -



for pollution damage and neither party nor the district

court dispute that such claims are cognizable as maritime

torts {(absent preemption).4 Thus, the statutory language

controls and the district court erred in dismissing the
complaint.
2. Nothing in the language, legislative intent, or
legislative history of either the FWPCA or

MPRSA suggest that private maritime tort
remedies have been extinguished.

a. The statutory language .

There is no provision in either the ¥FWPCA or the MPRSA
stating that private maritime tort remedies have been pre-

empted. In fact, as discussed above, with respect to the

FWPCA the exact opposite is true; such remedies were ex-

pressly preserved. o
The VMPRSA is silent on this point, fcor good reason. It

merely forbids ocean dumping, except undsr permit. It cre-

ates no remedies, but provides only for enfioc ement 33

U.8.C. 1415, including enforcement by private injunction.

33 U.S.C. 1415(g). The Act does nct 7r:vide for cleanup
costs or damages, SO there WES No oclezlen to address
either, or possible confusion betwssr < Two. While it
might be germane to consider in a propse: case, which this
&

or Dismissal and

on to Dismiss it is not
izable before Milwaukee
sg v. M/V Tamanc,

In both defendants' Joint Motion
plaintiffs' Opposition to Joint Mot:
disputed that such claims were cogn
11, and Sea Clammers. See &lso Bur
370 F. Supp. 247 (D. Me. 1873).

Q - b2y

- 4 -



is not, whether Congress intended to create new private

remedies by the MPRSA, it is not germane to consider in
MMX

~this case whether Ccngres%i?gtended /the MPRSA to extlngulsh

e

it
IRTRLRETIE

existing remedies. Accordingly, the court below erred in
_giving the MPRSA any effect at all upon this case, and cer-
tainly in giving it preclusive effect.5

b. The legislative intent

In enacting the FWPCA, Congress declared that its
objective was "to restore and maintain the chemical, phys-
ical, and biological integrity of the Nation's waters." 33
U.S.C. 1251{(a). It further stated that "it is the policy
of the United States that there should be no discharges of
0il or hazardous substances." 33 U.S.C. 1311(b){1). A
judicial ruling that private parties can no longer recover
damages caused by the negligent discharge of o0il or toxic

chemicals is hardly consistent with the express desire of

i———

Congress to eliminate discharges.
Relieving a violator of the conseguences of its negli-

gence, as the court below would do, achieves ‘a result

"extraordinary in our jurisprudence.” HWyandotte Co. w. /

Thus it should not be necessary to consider whether the
allegations of the complzint f£2ll within the MPRSA's
compass. That Act forbids the unpermitted transportation
of ”any materiai for ths purpose of dumping it into ocean
waters.? 33 U.S.C. 1411(s). ©Ocean waters are the "waters
of the open seas lying ssaward Of the base 1line from which
the territorial see is mszsured. 33 U.s.C. 1402(b).  The
complaint alleges not tranmsportation but direct discharge,
into waters landward, nci seaward, of the baseline.

-5 -




United States, 389 U.S. “1"91 zefff""uasm; yet under the

rule of this case dlschargers no 10nger need be concerned

with the damages that - mlght result frem thelr neglagence._ ;V

T e

While they remain 1zab1e for 9ena1tles,ﬂ33 u. S C_,A
1 1321(b)(6)., and cleanup costs, 33 U.S.C. lBZl(f), 1f
any,6 the incentive to use‘duefcare‘furnzshedfby mar;tlmé |
tort damage awards has been removed. Such a result-cannot
be reconciled with the express congressional intent, and

should be reversed.

c©. The legislative history

"[H]owever clear the words may appear on 'superficial

examination'," the legislative history should be examined.

Train v. Coleorade Pub. Int. Research Group, 426 U.S. 1,

10 (1978) {interpreting FWPCA, citations omitted). In any
case of statutory construction the "key"~factor is congres-

sional intent. HMerrill Lynch, Pierce, Fenner & Smith, Inc.

v. Curran, UiE. , 302 8, Ct. 1B25, 1B39 (1%82),

guoting Sea Clemmers, above, 453 U.S. at 13. The best

evidence @f zh:gVin:ep ut51de the spec1f1c languagn
itself, is th3 £{f”$l tlve hlstary.'
The langu:ios - sec»lon 311 of the FWPCA, 33 U.S.

§ 1321 (1976 we:x orlglnally enacted as section 11 of the

Water Quality ‘nmrrovement Act of 1970 P.L. ©1-224, 84

kﬁ Some spills, especzally spills of toxic or hazardous L
substances, a&re impractical to clean up yet have the po-
tential to cause substantial damage.

-5 -



jStat./Ql {WOIR). The‘1972~amendments,mere1y reenacted the
"existing” liabilityfyrovisions~of section 11 of the WQIA

as section 311 of'thefFWPCA. The only éubstantive~change
was the addition of hazardous substances. The House report
stated: "Section 311 is basically the same as existing law
~with respect to oil spiils,fbut adds new provisions for haz- .

ardous substances." See 1 A Legislative History of the

Water Pollution Control Act Amendments of 19872, 93d

Cong., 1lst Sess., 316 {Comm. Print 1973).‘ The conference
report stated that the conference bill was "the same as the
Senate bill and the House amendments" with additional
changes not relevant to this case. 1Ibid.

Therefore, the legislative history of the 1870 amend-
ments is controlling.7 The conference report which
accompanied the 1970 amendments stated with regard to
damages:

Paragraph (1) of Subsection {o) provides thet
nothing in this section will affect or modify ths
obligations of any owner or operator of a vesse.
or facility from which o©il is discharged to zr-
other person or agency under any provisions <. _&
for damages resulting from that discharge cor Tre
removal of that oil. 116 Cong. Rec. BSB7 {197]

reprinted at 1870 U.S. Code Cong. & Admin. ; g
2727.

it 1)

PDuring the House debate on the conference bill, E=o

rameyr, a member of the conference committee, sponsor. and

iiwaukee 11 dealt only with the effect of COMpres —— 2 &
ve 1972 amendments upon two other provisions“unrelated)/

F—‘ \\”‘“—wm,
ction 311. o

O




floor manager of the bill explained:

It should be borne in mind that this limitation of
liability is solely for cleanup costs by the
United States and does not proport [sic] to limit
liagbility that might be imposed by state law or
that exists under common law._~ﬁ‘f

&k ok *'.&

[1]f there are charges or damages due to third
parties under admiralty law or common law, these
would be in addition and would not be subject to
our limitation of liability. 116 Cong. Rec. 9326-
27 {(19270) (In the context in which he was speaking
"third parties"” were the American public.)

Sections 17(i) of the House Bill, H.R. 4148, and 12(qg)
of the Senate Bill,~S.7,8 were essentially identical to
that which became section 311(0)(1), in respect of pre-
serving damage claims. There was never any confusion in
either hcuse on this issue. During the House debaté on the
House bill, = member guoted the lahguage and specificlaly
asked if he were correct that the bill did not address dam-
age claims. Mr. Wright, a member of the Public Works
Committee and the floor manager of the bill, responded:

Mr. WRIGHT. The gentlemzan is entirely correct.
The purpose of this section cited by the gentlemen

from Florida is to protect the private right to
recover damages exactly as it exists today.

* %* * % -

{Tihis bill does not seelh to zlzer, modify, or
change or diminish or enlarge ir znv respect the
responsibilities that one indiv:cuzl or one firm
may have under the law to some rriveate individual
damaged by his negligence. 115 Tong. Reg. 9286
{1969).

& These Bills are set out at 115 Cong. Rec. 8260 and
28950 {1969), respectively. P




?lalnly, the E%?CA déés not encompass damages as an

kelement‘cf'rfc very. Congress ‘sole concern, in the wake

‘We TQRREY ’5N¥@N:anﬁ the sﬂnta Barbara dlscharges, was -

iw;qwfensurxng prempt‘remsval and wnth fundxng and
recnverlngfthe~costsv@fwremeval. ;During‘theﬁSenate'hearingf
an insurance in&ustryggpokesman~was explaining a voluntary
industry scheme to cope with pollution.
Senator Muskie. Now the dimensions of that
scheme, as 1 understand it, are limited to the
costs of clean-up.

Mr. Miller. Which is the purpose of your bill,
sir, yes,rﬁ;;, ‘

Sern. M.;~R€s, but our bill does not go as far-as
the problem extends. We are not talking in our
bill about 1zab111ty to third parties for damages
from spills. We. have not done it because we have
not yet been able to solve the easier problem,
that of cost of governmen:t clean-up. .

'otfmentioned that

Mr. M. 'Sir, the reason I have
is, namely, this: The ri of &2 shipowner's legal
liability to a thlrd perTy for damages caused by
oil pollution coming fron z tanker is already

n a

covered both by internsticnal law and therefore by
the insurance policies Zcsued by the shipowners
mutual insurante;assocﬁa:esﬂ The shipowners are
already bearing their =: i this risk. Water
Pollution ~-n&§69 Bez on 5. 7 and 5. 544 :
Before the COomm. 5~ nd Water Pollution of
'~ the Senate lic Woris ™ ,%Elst%Cong,,flst
,5ess.,aat;1369141969} zsis added).

From the above hzstary it is abundsntly clear that Congress
did not intend or contemplate thezt The FWPCA would deal

Wltﬂ nmth less preﬁmpf, fraditionel maritime tort

remed;es.

3.‘ The dxstrm __ﬁﬁurt reac the preemptive holdings
in Milwsukee 11 and Sees Clammers too broadly
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La—

‘The court below;er:ed in.deferring unduly and inap-
positely to these two decisions of the Supreme Court. °
The issues in the 1nstant case are not the 1ssues dlsposed'

of in Milwaukee II and in Sea Clammers, nor do these

cases stand for the broadwpreemptlve;prqp051tlon often
carélessly'advanced in5their*nameslg,notwithstanding the
light shed on them by more recent, clarifying decisions of
the Supreme Court.

Milwaukee Il and Sea Clammers involved, respectively,

effluent discharges and sewage, not o0il or hazardous sub-

stances, and nuisance theories of liability, not negli-

gence. In both, the plaintiffs had sought by judicial
means to abate the wvery discharges the abatement, control,
and permitting of which Congress had entrusted to the

executive branch under statutory gu:dellnes reflecting a

sty
e e -

M@OlltICal 501UtiM§' Neither suggests that one private

oo
e

g %
Lot Mwi
9 . : , . . srATE
The court below is not alone. Recently one district @ﬁ‘ﬂg
court stated that, in light of Milwaukee II, the federal xfﬁyﬁﬂﬁézé
common law "is presumed to vanish when Congress addresses il cutil

the issue or spezaks directly to the question." United
States v. Outbocard Marine Corp., 54% F. Supp. 10636, 1040

Ia
{N.D. I11. 1%282). Vinatever the nature of federal common ™ gz 7
law or more important, federal maritime law, it cannot [ cAs,
l1ightly be seen 25 sc¢ insubstantial as simply to dissolve e
whenever Congress rely addresses or speaks to an issue.

me

mx !

10 In re stegD:B&TCEfCOrD., 664 F.2d 327 (2d Cir. ¢ amETHER
1981) (FWPCE held to be the government's exclusive remedy oo RIS
for recovery of its cleanup costs). See also United States desdiidd
v. Dixie Carriers, €27 F.2d 736 {5th Cir. 1980); Steuart TRy
Transp. Corp. v. kllied Towing Corp., 596 ¥.2d 609 (4th  eanhewus
e : \7 B\ Sam 68‘1 LERaE = @l
Cir. 196%). But see United States v. M/ g :
' Sth Cir. 1982), cert. pending. phashadtniscd
F.24 432 {5t 1x r MAEAE B

- 10 - ‘ Baradedd  FB
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party may damage another with impunity~When the démage is
caused by conduct otherwise regulated, and perhaps viola-
tive; under statute. Thus, by both;theif subject matter
‘and their theory of 1iabilityfftheseté;Ses do not bear upon

the present case.

Milwaukee I1 simplyrﬁeld that in the face of a

comprehensive scheme regulating effluent discharges the
Court would not permit more stringent standards fashioned
from any federal common law of nuisance. 1In evaluating the

"comprehensiveness” of Milwaukee I] it must be kept in mind

that it was a common law eguity case, not an admiralty mari-
time tort case; that it dealt with the somewhat Onsettled
area of common law nuisancell, not the well-established
doctrines of maritime torts; and that its subject matter
was the hezavilv regulated area of effluent discharges
rather than cischargers' liability to third parties which,

as shown &bcvs, w&s not covered by the FWPCA.

mmers the Court was principally concerned

with the -:7u: vnether "Congress intended to create =

private ricit of action” under the FWPCA or MPRSE. 453

11 In fact., Milwaukee 1] was premised on the absence of

any federz: common law of public nuisance when Congress 4
enacted the 1972 amendments. 451 U.SB. at 327, n.12. Its |
presumpticn of preemption of common law should be limited
to situations where Congress occupies a vacant fielg,
thereby precluding the judiciary from creating new
remedies. Otherwise, it conflicts with the longstanding
doctrine that statutes should not be construed in dero-
gation of the common law.

- 11 -
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TU;S;:at 13. Whéﬁéﬁhat%ﬁase Spokéth:the @reemgtionfbfff

;preemption*bf¢£9mmél

) -

common law remedies;‘t ilmlted 1tse1f to the’ﬁzlwaukee 11

It ﬁlﬁ nat vé»ﬁi

spresumptibn @f
e llmlt&d to the creatlon of new

Most 1m§9rt tiy;sthEaM1lwaukee

preemption'mustn

i

remedles. See Callfornla ex rel SﬁE?E“Lands Ccmm V.

R .

United States, U.s , 102 5. Ct. 2432, 2459

{1982): ”Moreovér,jthis is not a case in which federal

common law must be created.” ({emphasis in original).

‘Unless the intent to repeal is clear, preexisting rights

and remedies should remain available. This limited

preemptive scope of both Milwaukee II and Sea Clammers is
made clear by more recent proncuncemenis of the Supreme
Court that comprehensive legislation does not necessarily

preempt existing remedies. Weinberger w. Romerc-Esrcelo,

U.S. , 102 S. Ct. 1798 (1982); Merrill i-mnch,

Pierce, Fenner & SBmith, Inc. v. Curran, above.

This is @& maritime tort case. The SBupreme [ooroin

- Edmonds v.iCompagnie:Genera1e Transat1antiggg, sl LB

2586, 271 (197%), guoting Northeast Marine Termii.: . To. W,

Caputo, 432 U,S. 249, 278B-79 (18977), rejected the sugges-
tion that congress in enacting the 15972 amendmert:z to the
Longshoremen's and Harbor Workers' Compensation Aot in-
tended. to abrdgate‘the existing maeritime law necliigence

-

liability of a shipowner, as a joint-tortfeasor, to pay al

" of an injured shoreworker's damages. The Court noted:

- 12 -




Conseguently, as we have done before, we must
reject a 'theory that nowhere appears in the Act,
that was never mentioned by Congress during the
legislative process, that does not comport with
. Congress' intent, and that restricts . . . a
.. remedial Act. . . ‘.

In like manner this Court should reverse the district
court’s novel holding that maritime tort claims are pre-
empted by the "'all-encompassing' and preemptive effect” of"
the FWPCA and MPRSA. The theory that Congress intended to
release polluters from the conseguences of their own negli-
gence for causing damage nowhere appears in the statutes,
was never mentioned by Congress, and does not comport with
these remedial statutes. This Court has said in wholly
analogous cifcumstances that "we do not believe that the

statute was intended to revoke the principles of maritime

torts." Burgess v. M/V Tamano, 564 F.2d 964, 983 (lst

Cir. 1977). cert. denied 435 U.S. 941 (1878).

CONCLUSION

~For the foregoing reasons, the dismissal below should
be reversed and the action remanded for further proceedings

on the merits.
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