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THE WHITE HOUSE

WASHINGTON

April 11, 1983

MEMORANDUM FOR HELENE VON DAMM
FROM: FRED ¥. FIELDING

SUBJECT: Holdover Status of Federal
Reserve Board Chairman

INTRODUCTION:

You have inquired of this office concerning the consequences
of the expiration of the term of the Chairman of the Federal
Reserve Board, and in particular whether the incumbent could
hold over as Chairman until qualification of a successor.
The pertinent statute provides that the Chairman of the
Federal Reserve Board shall serve "for a term of four
years.” 12 U,S8.C. § 242. Paul Volcker's term as Chairman
expires August 5, 1983; his term as a member of the Board
does not expire until January 31, 1992,

CONCLUSION:

In our opinion and that of the Department of Justice, the
Chairman of the Federal Reserve Board cannot hold over; in
the event of a wvacancy, the President must designate an
Acting Chairman. According to case law, such an acting
official can only be appointed for a short period and in an
"emergency" situation. The combined effect of these author-
ities is that, upon expiration of Chairman Volcker's term,
the President may appoint any member of the Board Acting
Chairman (including Volcker), but only if a nomination for
Chairman is pending or soon to be submitted.

DISCUSSION:

In an opinion dated January 31, 1978, the Office of Legal
Counsel of the Department of Justice considered the status
of the Chairmanship of the Federal Reserve Board in the
event the President's nominee was not confirmed by the time
the incumbent's term expired. That opinion concluded that
the statutory holdover provision applicable to members of
the Board did not apply to the office of Chairman. The
Chairman cannot hold over; his term expires when the statu-
tory period has run. The opinion further concluded that the
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Vice Chairman should not assume the responsibilities of the.
Chairman upon expiration of the Chairman's term. The
statute provides that the Vice Chairman shall preside at
Board meetings in the "absence" of the Chairman, 12 U.S.C.
§ 244, but the opinion concluded that the term "absence"
referred to a temporary condition, not a vacancy.

The opinion determined that, when a vacancy arises in the
office of Chairman while the President's nominee is awaiting
Senate confirmation, the President should designate a member
of the Board to serve as Acting Chairman. This was in fact
done by President Carter on February 2, 1978, when he desig-
nated Arthur F. Burns, the previous Chairman, to serve as
"Acting Chairman" until designation of a successor. Mr. Burns
served as Acting Chairman until March 8, 1978, when G. William
Miller was designated Chairman. (The need to have an Acting
Chairman was occasioned by the fact that Mr. Miller was not
confirmed as a member of the Board until March 3, 1978; at

the time the office of Chairman did not require separate
Senate confirmation, as it now does.)

The option of designating an Acting Chairman, however, would
not seem to be available in the absence of a pending nomina-
tion or other circumstance indicating that the designation
was only to cover a short-term, emergency situation., There
is pertinent case law to the effect that the President

cannot appoint "acting" officers in the face of statutes
requiring Senate confirmation, in the absence of an emergency
situation.

The leading case is Williams v. Phillips, 360 F. Supp. 1363
(D.D.C.), motion for stay pending appeal denied, 482 F. 24
669 (D.C. Cir. 1973). President Nixon appointed Howard
Phillips Acting Director of the Office of Economic Oppor-
tunity; the post of Director required Senate confirmation,
The district court enjoined Phillips from taking any action
as Acting Director of OEQO, ruling that "in the absence of

. . . legislation [providing for an acting director] or
legislation vesting a temporary power of appointment in the
President, the constitutional process of nomination and
confirmation must be followed." 360 F. Supp., at 1371. The
Court of Appeals noted that even if the power existed "to
appoint an acting director for a reasonable period of time
before submitting the nomination of a new director to the
Senate," such a power would not justify the situation before
it, in which Phillips had served as Acting Director for four
months with no nomination having been submitted to the
Senate. 482 F. 2d, at 670-671. The previously cited O.L.C.
opinion specifically distinguished the Phillips case on the
ground that in Phillips no name had been submitted to the
Senate, while in the case considered in that opinion a
nomination was pending.
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/// MEMORANDUM FOR HELENE VON DAMM

FROM: FRED F. FIELDING

SUBJECT . Holdover Status of Federal
Reserve Board Chairman

T Teedoc loa> !,

You have inquired of this office concerning the consequences
of the expiration of the term of the Chairman of the Federal
Reserve Board, and in particular whether the incumbent could
hold over as Chairman until qualification of a successor.
The pertinent statute provides that the Chairman of the
Federal Reserve Board shall serve "for a term of four
years." 12 U.S5.C. § 242, Paul Volcker's term as Chairman
expires August 5, 1983; his term as a member of the Board
does not expire until January 31, 1992,

Digeossiem i .

In an opinion dated January 31, 1978, the Office of Legal
Counsel of the Department of Justice considered the status
of the Chairmanship of the Federal Reserve Board in the
event the President's nominee was not confirmed by the time
the incumbent's term expired. That opinion concluded that
the statutory holdover provision applicable to members of
the Board did not apply to the office of Chairman. The
Chairman cannot hold over; his term expires when the
statutory period has run. The opinion further concluded
that the Vice Chairman should not assume the
responsibilities of the Chairman upon expiration of the
Chairman's term. . The statute provides that the Vice
Chairman shall preside at Board meetings in the "absence" of
the Chairman, 12 U.S8.C. § 244, but the opinion concluded
that the term "absence" referred to a temporary condition,
not a vacancy,

The opinion determined that, when a vacancy arises in the
office of Chairman while the President's nominee is awaiting
Senate confirmation, the President should designate a member
of the Board to serve as Acting Chairman. This was in fact
done by President Carter on February 2, 1978, when he desig-
nated Arthur F. Burns, the previous Chairman, to serve as
"Acting Chairman" until designation of a successor. Mr. Burns
served as Acting Chairman until March 8, 1978, when G. William
Miller was designated Chairman. (The need to have an Acting
Chairman was occasioned by the fact that Mr. Miller was not
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confirmed as a member of the Board until March 3, 1978; at
the time the office of Chairman did not require separate
Senate confirmation, as it now does.)

The option of designating an Acting Chairman, however, would
not seem to be available in the absence of a pending nomina-
tion or other circumstance indicating that the designation
was only to cover a short-term, emergency situation. There
is pertinent case law to the effect that the President
cannot appoint "acting" officers in the face of statutes
requiring Senate confirmation, in the absence of an emergency
situation.

The leading case is Williams v. Phillips, 360 F. Supp. 1363
{(D.D.C.), motion for stay pending appeal denied, 482 F. 2d
669 (D.C. Cir. 1973). President Nixon appointed Howard
Phillips Acting Director of the Office of Economic Oppor-
tunity; the post of Director required Senate confirmation.
The district court enjoined Phillips from taking any action
as Acting Director of OEO, ruling that "in the absence of

. . « legislation [providing for an acting director] or
legislation vesting a temporary power of appointment in the
President, the constitutional process of nomination and
confirmation must be followed."™ 360 F. Supp., at 1371. The
Court of Appeals noted that even if the power existed "to
appoint an acting director for a reasonable period of time
before submitting the nomination of a new director to the
Senate," such a power would not justify the situation before
it, in which Phillips had served as Acting Director for four
months with no nomination having been submitted to the
Senate. 482 F. 24, at 670-671, The previously cited O.L.C.
opinion specifically distinguished the Phillips case on the
ground that in Phillips no name had been submitted to the
Senate, while in the case considered in that opinion a

nomination was pending. T
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for a short period and in an "emergency" situation. The

combined effect of these authorities is that, upon expira-

tion of Chairman Volcker's term, the President may appoint

any member of the Board Acting Chairman (including Volcker),

but only if a nomination for Chairman is pending or soon to
be submitted.
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THE WHITE HCUSE

WASHINGTON

April 7, 1983

MEMORANDUM FOR FRED F. FIELDING
FROM: JOHN G. ROBERTS: -

SUBJECT: Duration of Holding Office Pursuant to
a_ Statutory Holdover Provision

Presidential Personnel has asked if James G. Stearns may
serve indefinitely as a member of the Board of Directors of
the Securities Investor Protection Corporation (SIPC)
pursuant to the statutory holdover provision, Mr. Stearns
was appointed by the President to the SIPC Board by and with
the advice and consent of the Senate on July 16, 1982, to
fill the remainder of a term expiring December 31, 1982. He
was also designated Chairman. .Mr. Stearns has been holding
office since expiration of his term pursuant to 15 U.S.C.

§ 78ccc(c) (4) (C), which provides, in pertinent part, that a
"director may serve after the expiration of his term until
his successor has taken office.” It is my understanding
that Mr. Stearns does not relish the prospect of another
Senate confirmation, and would prefer to contlnue to serve
in a holdover capacity.

The statute does not set any specific limitation on the
length of time a SIPC Board member may hold over, and I have
not found any pertinent federal precedent on the question,
It seems obvious, however, that in enacting the SIPC hold-
over provision - and similar provisions for other boards

and commissions -~ Congress did not intend to authorize
circumvention of its advice and consent role., Holdover
provisions are enacted to ensure the continuity of govern-
ment operations and that offices are filled without interup-
tion. This limited purpose suggests that office may be held
under a holdover provision only for a limited, reasonable
period of time,

This proposition is in fact supported by state court
decisions interpreting holdover provisions in state stat-
utes. See, e.g., Stasch v. Weber, 188 Neb. 710, 199 N.W.2d4
391, 395 (1972) ("The only purpose of the holdlnq over
statute is to prevent a temporary vacancy in a public
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office, and to permit a reasonable time to allow for the
exigencies many times present in the transfer of a public
office from one person to his successor.") Hancock v.
Queenan, 294 S.W. 2d 92, 95 (Ky. 1956) ("Of necessity, the
[holdover provision] refers to a reasonable extension of
tenure."); Benefield v. Cottle, 49 So. 24 224, 225 (Ala.
1950) (" [Holdover provisions] were never intended to prolong
the term of office beyond a reasonable time ... to enable
the newly elected officer to qualify.")

What constitutes a "reasonable time" depends of course on
all of the circumstances of the particular case., Failure of
the Senate to act on a pending nomination, or repeated
rejections of nominees, would justify the continued holding
over of an incumbent for a period that would not otherwise
be justified. In any event, it seems clear that a holdover
provision should not be used as a substitute for the statu-
torily mandated nomination and confirmation process.

As a technical legal matter the President probably cannot be
compelled to nominate someone for the position held by

Stearns pursuant to the holdover provision. Nomination "is
the sole act of the President, and is completely voluntary."
Marbury v. Madison, 1 Cranch 137, 155 (1803). On the other

hand, permitting Stearns to hold over indefinitely by

failing to nominate someone (including Stearns) for the
vacancy would doubtless spark a serious political controversy
with Congress. It could also subject Stearns to a guo
warranto action and open any actions taken by Stearns as
Chairman of the SIPC Board to collateral attack.

I have prepared a memorandum to von Damm advising her that
the SIPC Board holdover provision may not be used as a
substitute for the nomination and confirmation process.



THE WHITE HOUSE

WASHINGTON
April 7, 1983

MEMORANDUM FOR HELENE VON DAMM
FROM: FRED F. FIELDING

SUBJECT: Duration of Holding Office Pursuant
to a Statutory Holdover Provision

You have asked this office for guidance on the length of
time a member of the Board of Directors of the Securities
Investor Protection Corporation (SIPC) may hold office after
expiration of his term pursuant to the statutory holdover
provision. Five of the seven members of the SIPC Board are
appointed by the President, by and with the advice and
consent of the Senate, for fixed terms. Pursuant to 15
U.S.C. § 78ccc{c) (4) (C), a "director mav serve after the
expiration of his term until his successor has taken
office."

Although this statutory holdover provision contains no
specific limit on the length of time an individual may hold
over, it is our view that an individual may hold office
pursuant to a holdover provision only for a limited,
"reasonable" period. Congress has enacted holdover provisions
to guarantee that offices are occupied without interruption
and to ensure continuity in government operations. It did
not intend holdover provisions to be used as a means of
circumventing its advice and consent function. While we
have found no pertinent federal authority, this view of
holdover provisions is amply supported by state court
decisions interpreting analogous provisions in state law.

What constitutes a "reasonable" length of time will of
course vary with the circumstances of each particular case.
A given period of time may not be objectionable if, during
that time, a nomination were pending before the Senate, the
Senate recently rejected a nominee, or there were
articulable difficulties in selecting a nominee, while the
same period could be objectionable in the absence of such
circumstances.
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In sum, the SIPC Board holdover provision may not be used as

a substitute for the statutorily mandated nomination and
confirmation process. Permitting an incumbent to hold over
indefinitely by failing to nominate someone (including the
incumbent) for the vacancy would not only create a serious
political controversy, but it could also subject the incumbent
to lawsuits challenging his authority and subject any

actions taken by him to collateral attack.

FFF/JGR:sts
FFFielding
JGRoberts
Subj.
Chron.

-
i



ADMINISTRATIVELY SENSITIVE - not to be released
without authority of the Counsel to the President

THE WHITE HOUSE

WASHINGTON

March 24, 1983

MEMORANDUM FOR FRED F. FIELDING
FROM: JOHN G. ROBERTSF#,

SUBJECT: Holdover Status of Federal -
Reserve Board Chairman

I was asked to determine the consequences of the expiration
of the term of the Chairman of the Federal Reserve Board,
and in particular whether the incumbent could hold over as
Chairman until qualification of a successor. The pertinent
statute provides that the Chairman of the Federal Reserve
Board shall serve "for a term of four years." 12 U,S.C.

§ 242 (App. I 1977). Paul Volcker's term as Chairman
expires August 5, 1983; his term as a member of the Board
does not expire until January 31, 1992.

In an opinion dated January 31, 1978, the Office of Legal
Counsel considered the status of the Chairmanship of the
Federal Reserve Board in the event the President's nominee
was not confirmed by the time the incumbent’'s term expired.
2 0.L.C. Op. 394 (Tab A). That opinion concluded that

the statutory holdover provision applicable to members of
the Board, 12 U.S.C., § 242 (App. I 1977), did not apply to
the office of Chairman. The Chairman cannot hold over; his
term expires when the statutory period has run. The opinion
further concluded that the Vice Chairman should not assume
the responsibilities of the Chairman upon expiration of the
Chairman's term. The statute provides that the Vice Chairman
shall preside at Board meetings in the "absence" of the
Chairman, 12 U.S.C. § 244 (1976), but the opinion concluded
that the term "absence" referred to a temporary condition,
not a wvacancy.

The 0.L.C. opinion determined that, when a vacancy arises in
the office of Chairman while the President's nominee is
awaiting Senate confirmation, the President should designate
a member of the Board to serve as Acting Chairman. This is
in fact what President Carter did. On February 2, 1978, he
designated Arthur F. Burns, the previous Chairman, to serve
as "Acting Chairman" until designation of his  successor.

Mr. Burns served as Acting Chairman until March 8, 1978,
when G. William Miller was designated Chairman. (The need
to have an Acting Chairman was occasioned by the fact that
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Miller was not confirmed as a member of the Board until
March 3, 1978; at the time the office of Chairman did not
require separate Senate confirmation, as it now does.)

The. option of designating an Acting Chairman, however, would
not seem to be available in the absence of a pending nomina-
tion or other circumstance indicating that the designation
was only to cover a short-term, emergency situation. While-
the Vacancy Act, 5 U.S.C. §§ 3345-3348 (1976), does not, by
its terms, apply to the Federal Reserve Board, see 2 0.L.C.
Op., -at 396, there is pertinent case law to the effect that
the President cannot appoint "acting" officers in the face
of statutes requiring Senate confirmation, in the absence of
an emergency situation.

The leading case is Williams v. Phillips, 360 F. Supp. 1363
(D.D.C.) aff'd, 482 F. 2d 669 (D.C. Cir. 1973) (Tab B).
President Nixon appointed Howard Phillips Acting Director of
the Office of Economic Opportunity; the post of Director
required Senate confirmation. - The district court enjoined
Phillips from taking any action as Acting Director of OEO, -
ruling that "in the absence of . . . legislation [providing
for an acting director] or legislation vesting a temporary
power of appointment in the President, the constitutional
process of nomination and eonfirmation must be followed."
360 F. Supp., at 1371. The Court of Appeals affirmed,
noting that even if the power existed "to appoint an acting
director for a reasonable period of time before submitting
the nomination of a new director to the Senate,™ such a
power would not justify the situation before it, in which
Phillips had served as Acting Director for four months with
no nomination having been submitted to the Senate. 482

F. 24, at 670-671. The O.L.C. opinion specifically distin-
guished the Phillips case on the ground that in Phillips no
name had been submitted to the Senate, while in the case
considered in that opinion a nomination was pending. 2
0.L.C. Op., at 396 n. 5.

According to the 0.L.C. opinion, the Chairman of the Federal
Reserve Board cannot hold over; in the event of a vacancy,
the President must designate an Acting Chairman. According
to Phillips, such an acting official can only be appointed
for a short period and in an "emergency" situation. The
combined effect of these authorities is that, upon expira-
tion of Chairman Volcker's term, the President mav appoint
any member of the Board Acting Chairman {including Volcker),
but only if a nomination for Chairman is pending or soon to

”Be.submitted.

Attachments
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January 31, 1978

78-91 MEMORANDUM OPINION FOR THE COUNSEL

TO THE PRESIDENT '
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U.S.C. §§ 242, 244) ' n

Section 244 of Title 1
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numerous other agencies

You have requested us to consider the status of the chairmanship of the

Federal Reserve Board in the event that the President’s nominee has not been i ; :
gzg?:n:z(rin?sefhi?;ma& :};] January ?l, 1978, the datgon which the incum- zircv:n;; t:‘e (:‘;ez[fg:eth;
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i k:1arilot o.dkover and continue to exercise the powers of the office as de facro samme hglio the absence
rman; second, under relevant statutory authority, the Vice Chairman is SA revie;lv of the legis

only authorized to preside in the Chairman’s absence although an argument
could be made that the Vice Chairman possesses inherent authority to assume
the duflqs of Fhe Chairman when a vacancy has occurred. Such an apprbach' in
our opinion, is of doubtful legality. Third, in light of the limited authoﬁty of ’the
Vice Chairman, we belicve that it is necessary for the President to designate
‘one:of the Board members as acting Chairman. i
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occur until 2 years later
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I. Holdover Chairman

‘ Section 242 of Title 12, U.S. Code, provides that ‘‘one [member of the
Federal Beserve Board} shall be designated by the President as chairman and
one as vice chairman of the Board to serve as such for a term. of four yedrs i
The st‘atutc?ry assurance ‘that ‘*members’’ whose terms have expired shoilld
serve “‘until their successors are appointed and qualified,”’ 12 U.S.C. § 242
does not ad@rt;ss the continuance in office of the Chairman qua Ct‘lai.m.lan and
therefore, is inapplicable under these circumstances. Thus, the Chairman’s

2Counsel for the Federal Re
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term expires by operation of law after the statutory term has run. Badger v.
United Stares, 93 U.S. 599, 601:(1876). There the court stated:

When this four years comes round, [the officer’s] right or power to
perform the duties of the office is at an end, as completely as if he had
never held the office . . .. Whether a successor has been elected, or
whether he has qualified. does not enter into the question. [/d. at
601.]

Because the incumbent is not entitled to continue to-exercise his powers absent
reappomtment see: 11 Op. Atty. Gen. 286 (1865), a vacancy in the position
results.?

H. Inherent Authority of the Vice Chairman

Section 244 of Title 12 provides that the Vice Chairman is to *‘preside’’
Board meetings in the ‘‘absence’’ of the Chairman but does not otherw1se
specify his duties. The term ‘‘absence” normally connotes a failure to be
present that is temporary in contradistinction to the term “*vacancy’’ caused, for
example, by death of the incumbent or his resignation. With regard to
numerous other agencies Congress. has directed that the Vice Chairman is to
serve in the event of the Chairman’s absence or incapacity or as a result of a
vacancy- in-the office of -the Chairman. See, e.g., 16 U.5.C. § 792 (1976)
(Federal Power Commission); 42 U.S.C. § 2000¢-4 (1976) (Equal Employ-
ment Opportunity Commission). Arguably, since Congress could have done the
same here; the absence of such language must be regarded as meaningful.

A review of the legislative history of § 244 reveals no discussion of this
point. See H. Rept. No. 150, 73d Cong., Ist sess. (1933); H. Rept. No. 254,
73d-Cong., Istsess. (1933); 8§ Rept. No. 77, 73d Cong., st sess. (1933). It is
likely that the problem was not even considered: since the change to a fixed
term, and the resulting possibility of a vacancy in the chairmanship, did not
occur until 2 years later. See 49 Stat. 705 (1935).°

‘It might be contended that no-great significance should be attached to this

specification of very limited duties. Instead, it could be argued that it would be

reasonable to-assume  that Congress did not' mean topreclude’ the Vice
Chairman fromexercising what might be regarded as an intherent function of his

*Counsel for the Federal Reserve Board has suggested that the incumbent could continue to'serve
as a de facto officer whose ‘actions will be given legal effect with regard to innocent third parties
who have assumed such actions to be authorized. See, Waite v. Cirv of Santa Clara, 184 U.5.°302,
323 (1902). Such will not be the case., however, where the defects in the officer’s title are so
notorious as to make those relying on his acts chargeable with knowledge thereof. 63 Am. Jur. 2d.
Officers holding over § 507 (1972). Because the expiration of the incumbent’s term is a well-known
fact it would appear that even innocent third parties could not ciaim fack of knowledge in this case.
Moreover, intentional reliance on this stop-gap doctrine is ili-advised where more effective steps
can be taken to assure that the chairmanship is legally and continuously filled.

*Originally, service as **governor’* and **vice governor’* was at the pleasure of the President and
‘was not limited by the specification of a fixed term. See 38 Stat. 260, 42 Stat.-620; see also 48 Stat.
167 (Chairman and Vice Chairman). No problem of succession was created since a member couid
hold office until his successor had been qualified, at which time the Pres:dent could designate the
new member as Chairman.
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office and temporarily assuming the duties of the chairmanship whenever thay
office is vacant.* In light of the statute’s clear language, however, we believe
that this contention should not control and that a third alternative-designation
by the President of an acting Chairman, is preferable.

1. Presidential Designation of an- Acting Chairman

The Vacancy Act, 5 U.S.C. §§3345-3348 (1976), which limits Presidential
authority to fill Executive branch vacancies on a temporary basis under certain
circumstances, by its terms applies only to executive departments-and therefore
not to the Federal Reserve Board. We have consistently taken the position that
the President possesses inherent authority to make temporary appointments
necessary to ensure the continuing operation of the Executive branch. Although
no court has squarely addressed the point, the Court of Appeals for the District
of Columbia in Williams v. Phillips, 482 F.(2d) 669 (D.C. Cir. 1973) secemed
to regard this theory as plausible.®

Such power has-most ‘often been exercised with respect to Executive branch
agencies rather than independent regulatory bodies that have under certain
circumstances, see, Humphrey's Executor v. United States, 295 U.S. 602
(1935), ‘been: protected - from: Presidential -control. Where: it has' deemed
insulation from such control necessary, Congress has, however, provided that
independent regulatory bodies should choose their own temporary chairmen.®
Congress has not limited the President’s anthority with regard to the Federal
Reserve Board in such a fashion; nor has it otherwise clearly specified the
procedure to be used in handling a-vacancy-in the chairmanship. Under such
circumstances, -action by ‘the President would appear to be appropriate. His
discretion in selecting a temporary Chairman is not confined by the statutory
scheme. It is-therefore our view that he is free to select the Vice Chairman or
some member to serve in this capacity.

IV. Conclusion

Because of his limited term, the present Chairman may not hold over in
office and: continue to perform his official functions. In light of the specific

“Some support for this position may be gained. from the past practice of the Federal Reserve
Board. According to- the: Counsel for the Chairman, vacancies occurred in both the office of
Chairman and that of Vice Chairman early in 1948. On February 3, 1948, the Board met and
elected the former Chairman as Chairman pro tempore. He served until the new Chairman had been .-
designated and- qualified. In following this procedure, the Board appears to have adopted the
approach outlined in 12 U.S.C. § 244, albeit that the pertinent language speaks of *‘absence’”
rather than *‘vacancy.”’ (“*In the absence of the chairman and the vice chairman;, the Boardshal! "~
elect a member to act as chairman pro tempore.**)

*Since the President has already submitted the name of the nominee to the Senate for
confirmation, no problem -of the sort at issue in’ the Phillips case—use of the temporary
appointment powes to avoid the necessity for Senate confirmation—is presented here,

SAlthough the President is charged with designating the Chairman of the Federal Communica-
tions Commission, see 47 U.8.C. § 155(a) (1976}, the Commission itself is authorized to choose an
acting Chairman should that become necéssary. /d.
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Court read the statute to.allow such ac-
tion “Where the debtor was not a resi-
dent of this State at the time the:claim
arose.”” Such a construction is plainly
untenable.

IV,

Plaintiff and Defendant are personaljy
before this Court as residents:of Illinois.
The Writ of Attachment was improperly
issued an‘d is ‘hereby vacated.

So- ordered.

O £ KEY KUMBER SYSTEM

~umE

-~ ‘Senator Harrison A. WILLIAMS,
Jr., et al,; Plaintiffs,
. v.

Howard J.  PHILLIPS, Acting Director,
Office of Econemic Opportunity,
Defendant.

Civ. A: No. 490-73.

United States District Court,
District of Columbia.

June 11, 1973.

Action brought by four senators to
remove defendant from his position . as
acting director of Office of ' Economic
Opportunity. The District Court, Wil-
liam B.-Jones, J., held that in absence of
legislation providing for an acting direc-
tor of OEQ or legislation. vesting a tem-
porary power of appointment in Presi-
dent, constitutional process of nomina-
tion and confirmation of director must
be followed; ' thus, individual who was
appointed acting director by President
but  whose appointment was mnot con-
firmed by Senate was not appointed law-

: ’fully to his post.

Injunction issued.

Motion denied, D.C.Cir., 482 F.2d
669.
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1. Courts €=328.3

Where purely injunctive relief is
sought, amount in controversy, for juris-
dictional purposes, may be measured ei-
ther by value of relief sought by plain-
tiff or cost of enforcing that right to
defendant. 28 U.S.C.A. § 1331(a).

2, Courts €-328.2(3)

Where plaintiffs challenged legal
right of defendant to administer federal
program with appropriation over
$790,000,000 for one fiscal year, plain-
tiffs met the $10,000 jurisdictional re-
quirement. 28 U.S.C.A. § 1331(a).

3. United States €35

United States senators had standing
to.bring action to remove a defendant
from 'his- position ‘as acting director of
OEO on ground that his appointment
had not.been confirmed by Senate as re-
quired by statute, where declaration that
defendant was unlawfully serving in of-

~-fice’would:-bear upon senators’ duties to

consider appropriations for OEQ or oth-
er legislative matters affecting OEQ or
position of QEQ director. ‘Economic Op-
portunity Act of 1964, § 601(a), 42 U.S.
C.A. § 2941(a); 28 U.S.C.A. §:1331(a).

4. United States =35

Fact that defendant was serving as
acting director of OEO "rather than
director, did not remove direct injury to
plaintiff senators, who challenged de-
fendant’s right to be acting director and
who alleged right to pass on individual
nominated to be director, but, if any-
thing, aggravated injury; for purposes
of “standing, since acting ‘director was
performing duties of director -without
advice and consent which senators would
have been able to assert over individual
whose name had been submitted to Sen-
ate for confirmation. Economic Oppor-
tunity Act of 1964, § 601(a), 42 U.S.C.A.
§ 2941(a); 28 U.S.C.A. § 1831(a); Sup-
plemental Appropriations Act, ‘1973, 86
Stat. 1498.
5. United States €235

Facial inapplicability of Vacancies
Act to appointment to office of director
of OEQ, on basis that the act on its face
is applicable only to executive and mili-
tary departments and - that OEO is not
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an executive or military department, did  vidual who was appointed acting diree.
not establish legality of President’s ap- tor by President but whose appointmeny
pointment of acting director of OEO  was not confirmed by Senate wag not
without confirmation of Senate.  Eco- appointed lawfully to his post. Econon,.
nomic Opportunity Act of 1964, § ic Opportunity Act of 1964, § 601(a), 4o
601(a), 42 U.S.C.A. § 2941(a); 5 U.8. U.B.C.A. § 2041(a); 5 US.C.A. § 105.
C.A. §§ 101, 102, 104, 3348, U.S.C.A.Const. art. 2, § 2. g

6. United States ¢=35 3

Unless Congress has vested appoint-
ment of officer in President, the courts,
or a department head, he may be ap-
pointed only with advice and consent of
Senate, unless that body is in recess:
U.S.C.A.Const. art. 2, § 2.

7. United States €35
Director of OEO is officer of Unit- Jr. Asst. Atty. Gen., Harland F. Leath-
ed States because of statutory provision ers, John M. Kelson, Dennis G. Linder

Alan B. Morrison, Washington, D, ¢
for plaintiffs. "

requiring Senate’s confirmation of his Attys., Dept. of Justice, Washington, p,

appointment and he is not a mere agent - C,, for defendant.
or employee who is an officer and whose
employment may be outside the confir-
mation process.  U.S.C.A.Const. art. 2, §

2; Economic Opportunity Act of 1964, WILLIAM B. JONES, District Judge.
§ 601(a), 42 U.S.C.A. § 2941(a).

8. United States <28
Constitutional article obligating ~ant, Howard J. Phillips, from his posi-
person to take care that laws be faith- tion as Acting Director of the Office of
fully executed does not empower Presi- Economic Opportunity [OEQ] because
dent to appoint officers temporarily, he has not been appointed by the Presi-
without restriction, to executive branch _dent, and confirmed by the Senate, as
positions outside executive and military — Director of OEO,ras is required by 42
departments. U.S.C.A.Const. art. 2, § 3. Ff?c S§ 2?41(3%I (1970). T}‘I; nplain-
y . : iffs, Senators Harrison A. Williams,
3 Um,ted Stfxtes =35 ; Jr., Claiborne Pell, Walter F. Mondale,
Vacancies Act does not apply to all 133
executive ~ agency - temporary- appoints and William D. Hathaway are all mem-
ments. 5 U.S.C.A. § 3348 . bers of the Senate Labor and Publie
: R : Welfare Committee, with: Senator Wil-
10. United States €35 liams serving as Chairman of that Com-
In absence of legislation providing- mittee; which has legislative jurisdiction
for an acting director of OEOQ or legisla-- over OEQ. Jurisdiction is based on the
tion vesting a temporary power of ap- federal question statute, 28 U.8.C. §
pointment in President, constitutional - 1331(a) (1970). The case is now before
process of nomination and confirmation . the Court on the plaintiffs’ motion for
of director must be followed; thus, indi-  summary judgment ! and the defendant's

OPINION

This action is brought by four United

Harold H. Titus, Jr., U. S. Atty,, Rop.
ert S. Rankin, Jr, Asst. U. S. Aty
Washington, D. C., Harlington “’Ood,.’

States: Senators to remove the defend.

I

This case was filed on March 14, 1973,
eight days prior to the scheduled learing
on - the cross-motions for summary judg-
ment in Local 2677, A.F.G.E. v. Phillips,
358 F.Supp. 60, (D.D.C.1973), in which
actions taken by the defendant Phillips to
terminate certain  OEQ - functions were
enjoined .as unlawful.. Because the issue
of the validity -of Phillipg’ service in of-
fice was raised in that case, the plain-
tiffs in this case sought leave to file their

motion for suminary judgment so that it
could be consolidated - for ‘hearing at the
same time. Fed.R.Civ.P. 56{(a) precludes
the filing of a motion for swmmary judg:
ment by the plaintiff until 20 days have
elapsed from the time the complaint is
filed ‘unless the defendant files a’ motion
for summary judgment within that time,
and the plaintiffs’ motion was not per-
mitted to be filed. = Their  points and
authorities were allowed to be filed as an

motion to dism
jurisdictional
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motion to dismiss for failure to meet the
jurisdictional “amount of $10,000, for
lack of standing, and for failiire to state
a claim upon which relief ‘may be grant-
ed. - For the reasons set forth below, the
Court finds no merit to the jurisdiction-
al defenses of the defendant, and holds
that the defendant is not serving validly
in office and enjoins him from taking
any action-as Acting Director of OEQ.

The defendant urges that the plain-
tiffs hate failed to show that their com-
plaint meets the jurisdictional amount of
$10,000 required by 28 U.8.C. § 1331(a)
(1970). - In-support of this argument
the defendant contends- that the injury
alleged - by the plaintiffs in' their com-
plaint, the denial of their opportunity to
consider the -defendant’s -qualifications
for the position of Director of 0OEO
(Complaint [ 10), is not measurable in
dollars and -cents and thus cannot meet
the jurisdictional amount. - MeGasw :v.
Farrow, 472 F.2d 952 (4th Cir. 1973);
Goldsmith v. Sutherland, 426 F.2d 1395
(6th Cir.), cert: denied, 400 U.S. 960, 91
S.Ct. 353, 27 L.Ed.2d 270 (1970).  The
plaintiffs, however, do not disagree with
the $10,000 requirement, but assert they
have met the test, '

[1,2] " In cases in which purely in-
junctive relief is sought, the amount in
controversy may be measured either by
the value of the relief sought by the
plaintiff or the cost of enforcing that

amicus brief at the time of the oral hear-
ing in -Local 2677, supra. No decision
on the legulity of the defendant Phillips’
service in office wuas  rendered in - Local
2677, awd the motion for summary judg-
ment. way filed in thiy case on April 12,
19738, one day after the deeision in- Local
2677.

2. The plaintiffs may be found to have niet
tho requirement -in- several other ways.
Frowm the tine of filing suit uutil the end
of ‘the ¢urrent fiseal year, the defeadant
woulit coltect —over $10,000  in  salary,
which he would not he entitled to if Le
were secving unbawtully inoffice,

Cases ‘seeKing injunetive relicf in the first
amendment area have also liberally con-
stened the jurisdictional amount require-
ment. B g Spoek v David, 469 24
1047 (3d Cir. 1972).  The plaintiffs here

right to the defendant. Tatum v, Laird,
144 U.S.App.D.C. 72, 444 F.2d 947
(1971), rev’d on other grounds, 408 T.S.
1, 92 S.Ct. 2318, 33 L.Ed.2d 154 (1972)
(dictum); ‘Hedberg v. State  Farm Mu-
tual Automobile Insurance Co., 350 F.2d
924 - (8th Cir. 1965).  (dictum).  Al-
though the Supreme Court-has not spo-
ken definitively on the issue, Flast v.
Cohen, 392 U.S. 83, 103, 83 S.Ct. 1942,
1954, 20 L.Ed.2d 947 71968), in discuss-
ing standing, noted that “the challenged
program. involves a substantial expendi-
ture of federal tax funds,” without ref-
erence to ‘the wvalue of the plaintiff’s
claim, - In this case, the plaintiffs chal-
lenge the legal right of the defendant: to
administer a program with an appropri-
ation of ~over 790 million dollars for
fiseal 1973. -Pub.L.No, 92-607, ch. 4, 86
Stat. 1503.  Under these circumstances,
the plaintiffs are found te have met the
$10,000 requirement.?

The plaintiffs have brought: this ac-
tion in their. capacity as United States
Senators. who are entitled to pass upon
the - qualifications of the Director of
QEO in the confirmation process, both
as members of the Labor and Public
Welfare Committee and -as members. of
the ~ Senate as: - a whole (Complaint
T110). The defendant challenges the
standing of the plaintiffs to bring the
action in that context because their in-
terest as legislators in the subject mat-

are arguably  protecting a  first' amend-
ment right to comment on the nomination
of an OEQ Directar, ag well as their right
to pass -on nomiunantions of executive of-
ficers ‘under Art. TI, § 2 of the Constitu-
tion,
Finally, in valuing the rights of the plain-
tiffs, the words of Chief Judge Lumbard
in Bivens v. Six Unknown Named Agents,
409 F.2d 718, 723 (2d Cir. 1969), rev'd on
other grounds,. 403 U.S. 388, 91 S.Ct.
1999, 29 L.Ed.2d 619 (1971) are relevant:
Few more unscemly sights for a demo-
eratie country operating under o aystem
of limitedl governmental power. can be
imagined than  the specter of ity courts
standing powerless - te prevent a- clear
transgression by the  government of a
vonstitutional ~right of a person. with
standing to assert it.




s

1366 360 FEDERAL

ter of the controversy allegedly is not an
injury in fact within the terms of Sierra
Club v. Morton, 405 U.8. 727, 734-735,
92 S.Ct. 1361, 31 L.Ed.2d 636 (1972).
The Court holds that the plaintiffs have
the requisite standing.

[3,4] Six days after this suit was
filed the Court of Appeals for the Dis-
trict of Columbia decided Mitchell v.
Laird, 476 F.2d 533 (1973). 'In affirm-
ing the dismissal by the District Court
of a suit brought by 13 members of the
House of ‘Representatives to enjoin the
war in Indo-China, the Court of Appeals
decided “that . the plaintiffs  did have
standing  to assert that ‘claim. - The
Court held -that assuming that the war
was illegal, that declaration would bear
upon:- the duties. of the  plaintiffs as
members: of the House to impeach: the
defendants as well as their duties to eon-
sider and act on appropriations bills, or
other legislative matters, such as raising
an army, or the:enactment of other civil
or criminal- legislation.  In:this case, a
declaration that the defendant is unlaw-
fully ‘serving in-office would bear upon
the plaintiffs’ duties  to consider appro-~
priations for OEQ,; or other legislative
matters ‘affecting ' OEO or the poesition
of OEOQ Director. ~Moreover, the service
by the defendant as Acting Director of
OEO, rather than Director, does not re-
move the direct injury to the plaintiffs’
alleged right to pass on the individual

nominated to be Director, ' The injury: is

aggravated, if. anything, because the
Acting Director is performing the duties
of the Director without the advice and
congent which the plaintiffs would have
been able' to assert over an individual
whose name had been submitted to the

3..'9 Weekly  Comp. of Pres. Does. 122
(1973). -Although the defendant was ap-
pointed Acting Director of OEQ on Jan-
nary 31, 1973, it wounld appear that he
took action as Acting Director as early
as Jaguary 29, 1973." The defendant is-
sued -on- January 29 a memorandum re-
garding the  *termination of section 221
[Community - Action -Agency]  funding.”
That plan was énjoined - by this Court
in’ Loecal 2677, A.F.G.E. v. Phillips, 358
F.Supp. 60 (D.D.C.1973).  Therefore

SUPPLEMENT

Senate for confirmation. Having reject.
ed - these ' jurisdictional defenses, the
Court now turns to the merits of the
case.

The  Economic - Opportunity Act of
1964, the substantive legislation Creating
OEQ, requires that OEO “shall be heagd.
ed by a Director who shall be appointeg
by the President, by and with the agy.
and consent of the Senate.” 42 U.gc. 8
2941(a) (1970). In addition, the Depy.
ty Director and five Assistant Directopg
are all to be appointed by the President
with Senate confirmation.. Id.

It is- undisputed: that the defendant
Phillips was appointed Acting Directgy
of OEQ on January 31, 1973, by the
President.? On that same date, Phillip
V. Sanchez, then OEO Director, in antie.

ipation of the acceptance of his resigng.

tion, signed ‘a delegation of his powers

to the defendant pending the appoint.:

ment of Sanchez’s successor.t  Phillips
had been serving as an OEO Associate
Director for Program Review, a post not
subject to Senate confirmation. The ds-
fendant’s name has not been submitted
to the Senate for its advice and consent
on an appointment as Dire¢tor of OEQ 2
Na provision is made anywhere in the
Economic Opportunity Act of 1964, as
amended;, for the appointment of an Act-
ing Director.. From these undisputed

facts it is urged that the defendant is il

legally serving in office.

Article II, section 2, of the United
States  Constitution, pravides: that the
President

shall nominate, and by and with the
Adviece and Consent of the Senate,
shall ‘appoint - .~ . . all other Offi-
cers. of the ‘United States, whose Ap-

the relief granted by the Court, infra, will
date from January 29, 1973, rather than
the putative appointment date of January
31, 1973.

4. The delegation is item 1 of exhibit B to
the Court’s request for filing of OEO dele-
. gations of authority.

5. Plaintiffs” Statement of Material Facts
as to Which There Is No Dispute, No.
3. ‘This statement. was controverted by
the defendant only as being irrelevant.

ice
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pointments are not herein otherwise
provided for, and which shall be estab-
lished by Law: but the Congress may
by-law vest the Appointment of such
inferior Officers, as they think prop-
er, in ‘the - President ~alone, in the
Courts of Law, or in the Heads of De-
partments:

The: President shall have:Power to
fill up all Vaecancies that may happen
during the Recess of the Senate, by
granting Tommissions which shall ex-
pire ‘at the End of their next Session.

Thus, the plaintiffs argue, the Consti-
tution dictates that all federal officers
not otherwise provided for in the Consti-
tution shall be nominated by the Presi-
dent and appointed with the advice and
consent of ‘the Senate except as the Con-
gress may otherwise provide by law for
that power in the President. or-others.
The OEO director is an: officer of the
United States and the Congress has net
provided ‘specifically for the position to
be filled in any manner other than the
nomination and confirmation process de-
scribed. in Article II,  The plaintiffs

would, however, find the authority to fill’

the vacancy created by Sanchez’s resig-
nation in the general law dealing with
the filling of vacancies in office by the
President (the Vacancies Act of 1868, as
amended, 5 U.S.C. §§ 3345-49 (1970)).%
But the plaintiffs assert that because
the terms of that Act limit the term of
appointments under it to: 30 days, §5.U.
3.C. § 3348, the defendant Phillips has
been serving unlawfully in- office since
March 3, 1973, 30 days after his Janu-
ary 31, 1973, appointment as Acting
Divector.

The defendant counters with two dif-

- ferent arguments: first, that the Presi-

6. . Briefly, the Vacancies Act provides that
when the head of an Executive.or military
department; or. an- officer of a bureau
of an. Fxecutive ot military department
whosé appointment is not vested in the
departinent liead, dies, ‘resigns, or is sick
or-absent, hiy first assistant performy his
duties until a successor is appointed or the
ibxence or illnesy stops, - The DPresident
may direct that another department head
or ‘officer subject to Senate confirmation

dent has the constitutional power to ap-
point officers of the United States with-
out Senate confirmation deriving from
his obligation under Article 11, section 3,
to “take Care that the Laws be faithful-
ly executed;” " and, second, that the Va-

cancies Act is inapplicable on its face to:

the Director of OEQO and thus was: not

required to be followed, as it was not, in~

this case. Because the main thrust of
the defendant’s argument has géne to
the inapplicability of the Vacancies Act;
that argument will be treated first.

[6] The basic argument is that be-
cause the Vacancies Act on its face is
applicable only to Executive and military
departments, the office of Director of
QEQ is not subject to its strictures be-
cause QEQ is-not an Executive or mili-
tary department as thosge terms are de-
fined in: 5~ U.S.C. §§ 101 and 102
(1970).7 - Certainly it ‘is true that OEQ

‘i3 ‘not an -Executive or military depart-

ment as those terms are defined. -OEO
Is what section 104 of title 5 defines as
an -independent ~establishment-—one - in
the “Executive branch other: than, with
enumerated exceptions, an Executive or
military department. But the facial in-
applicability of the Vacancies Act to the
appointment in question does not estab-
lish - the legality of the appointment.
The question remains, by what authority
does the defendant serve in office if he
was not appointed pursuant to the Va-
cancies Act.

[6]  The constitutional provision gov-
erning the appointment of federal offi-
cials is clear -in “its mandate. Unless
Congress has vested the power of ap-
pointment of an officer in the President,

the - Courts, or a Department head, he

may perform those duties instead of the
first assistant. A vacancey caused by death
or resignation can be filled through these
provisions for 30 days. The Act provides
that. it is the exclusive method for filling
vaeancies covered by the Act except those
occurring. during a Senate recess.

7. The' Executive departments. are the 11
Cabinet departmnents, - The military de-
partmuents arc the Army, Navy and Air
Force,
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may be appointed only with the advice
and consent of the Senate, unless.that
body “is  in recess. Although no clear
case interpreting this provision has aris-
en, there are several sources which favor
that interpretation.

In Ex parte Siebold, 100 U.S. 371, 25
LE4. 717 (1880), the Court upheld the
validity of an Act of Congress authoriz-
ing the appointment of supervisors of
elections by eircuit courts of the United
States “notwithstanding - the claim that
the duties of the supervisors were execu-
tive- in character.  The Court recognized
that under. Article II, section 2, of the
Constitution, Congress had the power to
vest-by law the-appointment of inferior
officers - of the federal government in
the President alone; in the Courts; or in
the heads of Departments. And: it de-
‘clared, with respeet to the appointment
-of ‘the supervisors, that ‘‘as the Consti-
tution stands, the selection of the ap-
pointing power; as between the function-
aries named, is:a matter resting in the
discietion of Congress.”" [d. at 897-398.
See also- United. States v. Eaton; 169 U.
S. 331, 343, 18 S.Ct. 374, 42 L.Ed. 767

o (1898).

[7]  Two opinions of ' the - Attorney
General contain: similar language “indi-
¢ating that the President -must: obtain
~'the advice and consent of ‘the Senate on
~all-appointments of officers of the Unit-
‘ed States ® whose appointments have not
-been . otherwise vested by  Congress in
the President, the Courts, or a Depart-
ment head. - In early. 1885 a question
arose as to whether the President or the
Secretary of the Treasury had the power
to appoint the assistant eollector at the
port of New York. Congress had pro-
vided previously that the office-be filled
by the Secretary. - In the revision 6f the
statutes, however, the provision was
omitted and thus-repealed, so that the
office of assistant collector remained but
without any statutory provision on the

8. The Director of QOEOQO is undoubtedly an
officer of the United States because of the
provision - requiring - Senate confirmation.
He is not & mcre agent or employee who
is not an officer and whose employment

SUPPLEMENT

manner in- which it was to he
The Attorney General advised the Pregj
dent that in the absence of any statut*o-
1y provision, the power of appointmen;
lay in the President with the advice gng
consent of the Senate ag set forth in Au.
ticle II, section 2, of the Constitut,:o,"
18 Op. Att’y Gen. 98 (1885). a

Similarly, in 1886 the question was
who should appoint the chief eXamineyp
of the Civil Service Commission. T’h;
act creating the position did not specify
who had that power. ~ The Attorne;.
General reasoned that because the chjer
examiner of the commission would he gy,
officer of the United States establisheg
by law, the power to fill the positigy
would rest in the President subject tg
Senate confirmation. 18 Op. Att’y Gen.
409 (1886).

Ex parte Siebold, supra, and the opin-
ions of the Attorney General give strong
indication that in the absence or repeal
of a statute vesting an appointment gut-
side the nomination and confirmation
process, that -process- is ‘the: exclusive
means for appointing- federal officers

filleq.

(8} The defendant, however, wom

answer the question of ‘by what authori-
ty he does serve-in office by finding in
the President -a. direct: constitutional
power - to- appoint - officers. temporarily
without restriction to-Executive branch
positions-outside the Executive and mili-
tary departments. This argument is
premised:-on the words of Article II, seec-
tion -3, of the Constitution, ‘which obli-
gate the President to “take Care that
the Laws be faithfully executed.,” 1In
support of ‘that proposition two opinions
of the Attorney General are cited,  Nei-

ther supports the finding of such a tem- &
—

porary appointive power.

The first opinion, 6 Op. Att'y Gen.
357 (1854), concerned the appointment
of \Navy pursers in the “distant serv-
ice.”  Two acts of Congress created a

may be outside the confirmation process.
See United Stutes v. Hartwell, 73 U.S.
(6 "Wall) - 385, 18 L.Ed. $30 (1867);
Burnap v. United States, 252 U.S. 512,
40 8.Ct. 374, 64 L.Ed. 692 (1920).
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new requirement that all Navy pursers
be appointed by the President by and
with the advice and consent of the Sen-
ate except those in the emergency cir-
cumstance of “distant serviee.” The At-
torney General concluded that these two
acts gave the President the power to is-
sue regilations concerning such appoint-
nients in the “distant service,” independ-
ently -of the power -to. issue regulations
for the Navy granted the President by a
third act. - He did not conclude, as the
defendant asserts, that the President
has-the inherent authority to make tem-
porary appointments:to all positions re-
quiring: nomination . and confirmation.

The ‘second opinion of the Attorneyk
General cited by the defendant, 25-0p.

Attty Gen. 258 (1904); dealt” with the
power of the President to:fill vacanecies -

temporarily while the Senate was not in

gession by assigning one officer to per-

form the duties of another. The opinion

concluded that the: President had both"

the constitutional power and the statuto-
ry authority temporarily to fill a vacan-
cy ~occurring. during- a Senate recess.
The opinion was not directed to the ap<

pointment during a:Senate session, as

here, of one who was not an officer to
hold'the position and; as‘in the previous
opinion; was addressed to an emergency

“'situation.

Whatever the merits of the arsument

finding ~an interim appointment power
in the President may be, 1t i3 elear from

the defendant’s own citation of authori-
iy that that power, if it exists at all, ex-
ists only in emergency situations. No
claim has been made that the appoint-
ment of Phillips was necessitated by any
emergency situation and the Court finds
that there was none, and thus expresses
no view on the existence or scope of
such a power.

9. For the defendant to claim, as is. done
at p. ¥ of ‘the Points and Authorities
in’ Support of Defendant’s Motion te Dis-
miss and in Opposition to Plaintiffs’ Mo-
tion  for - Summary Judgment, that 42
U.8.C. & 2941¢a) is inapplicable to the.
present case’ beranse the . President ‘ap-
pointed him Acting Direetor vather than
Director is without merit, " The appoint-

360 F.Supp.~—8b6Yz

Several constitutional problems are
presented by -a temporary appointive
power of the President as interpreted by
the defendant.. If the President has an
inherent (or more properly, derivative)
power to make temporary appointments
of ‘federal officers-under his obligation
to faithfully execute the laws, then the
Vacancies Act would be unconstitutional.
If ‘the President has a  constitutional

. power to make temporary appointments,

then Congress eannot limit the exercise
of that power as it has through the Act.
But the defendant. himself claims  the
power ‘to temporary appointment only
for those officers not covered by the Va-

“eancies Act. For this Court to hold that

the President has the constitutional au-
thority to  appoint temporary - officers

“‘only if they are not covered by the Va-

cancies Act or similar legislation, see in-
fra, would ‘place a strange construction
indeed on a constitutional power. :
_Moreover, a Presidential power to.ap-
point officers temporarily in the face of
statutes requiring their appointment to

‘be confirmed by the Senate, such as is

required for the OKOQO director by 42 U.
S.C.-§ 2941(a) (1970),2 would avoid the
nomination and coenfirmation process. of
officers in its entirety. Constitutional
provisions cannot be given such an in-

‘terpretation.
————rma

[91 The plaintiffs urge that the Va-
cancies Act be held to apply to all Exec-
utive agency temporary appointments, as
was the original Congressional intent.®
This construetion would avoid a poten-
tial constitutional conflict between the
requirement that all officers be nomi-
nated by the President and confirmed by
the Senate in the ahsence of contrary
legislation, and the possible emergency
power of the President to make tempo-
rary appointments argued for by the de-

ment and confirmation process of Article
IT, section 2, of the Constitution cannot
be so evaded.

10, Statements -on: - the Senate  Floor by
Senator  Trumbell,: the principal Senate
sponsor of “the " Aect, indieate that it was
to apply to-all vacancies in the Executive
branch - requiring. confirmation. 39 Cong.
Glebe S1163-84 (1868).
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fendant.” The position: urged by the
plaintiffs is ungsound.1?

The codification of title 5 of the Unit-
ed States Code in 1966, Pub.L. No. 83—
554, 80 Stat. 378, which contains the Va-
cancies Act, was enacted into law two
years after the passage of the Economic
Opportunity Act of 1964, Pub.L. No.
88-452, 78 Stat. 519. The definition in
5 U.S.C. § 101, note 7, supra, of Execu-
tive department as used in.the Vacancies
Act did not include OEO. The Congress
has amended section 101 twice since the
codification and has not included OEOQ
on either occasion’*  Thug it cannot be
assumed that Congress failed to include
OEQ in the terms of the Vacancies Act
by mere oversight, and that Congress in-
tends that the Act cover the QEO Direc-
tor. The more reasonable interpretation
is that Congress intended to foreclose
the possibility of the Executive making
a temporary appointment of the QEO
Director.

Congress “has ‘shown through legisla-
tion other than the Vacancies Act that it
knows how to provide for an acting ad-

ministrator of Executive agencies  not:

contained ‘within the Executive depart-
ments.  The Administrator of Veterans’
Affairs, the head of the Veterans’ Ad-
ministration, is nominated by the Presi-
dent and- confirmed by the Senate. 38
U.S.C. §210(a) (1970).  Section 210(d)
of ‘that title provides for the appoint-
ment of a Deputy Administrator by the
Administrator, and further that:

The Deputy Administrator shall per-

form such functions as the Adminis-

trator shall delegate and, unless the

f1. It would appear that the defendant
would not be validly serving in office e¢ven
if 'the Vaeancies Act were held to be ap-
plicable to OEQ.  The defendant has not
succeeded to  liis post through either 5
U.S.C. § 3345 or 3346 because he con-
cededly 'was mnot  the first assistant to
former Director Sanchez at' the time of
the appointment. - No basis for the tempo-
rary appointment is found in § 3347 be-
cause” the defendant admittedly was not
an official whose appointment had been
confirmed by the Senate. Finally, § 3349
is ‘inapplicable because the Senate was in

President shall designate another g¢y;

cer of the Government, shall he Actinl.
Administrator of = Veterans’ Affahf
during the absence or disability of th:
Administrator or in the event of , Va.
caney in the Office of Adminis&am,‘

Section 210(d) was added by Pub I, Xo

89-361, 80 Stat. 29, only six monty,
prior to the codification of the Vacay,

cies Act in title 5.

The - Comptroiler General, the hesg of
the General Accounting Office, ang the
Deputy = Comptroller General, are ap.
pointed by the President by and With
the advice and consent of the Senate.
31 U.8.C. § 42 (Supp. I, 1971), - In the
event of the absence or incapacity of the

Comptroller General, or during a vaeap.
cy in that office, the Deputy Comptrel. ...

ler General shall act as Comptroller Gep.

eral. Id. In addition to this method of
temporarily filling vacancies, the Cop..

gress. has provided in 31 U.8.C. § 433
(1970) that:

The Comptroller General shall des:
ignate an employee of the General Ae.
counting Office to act as Comptroller
General - during the 'absence or inca.
pacity of the Comptroller General and
the - Assistant  Comptroller - General
[now called the Deputy Comptroller],
or during a vacancy "in both of such
offices.

In these statutes the Congress has

provided a detailed ordering of authori.
ty in the event of a vacaney, and thus

must it ‘be presumed to know how to
provide for that contingenecy outside the
Vacancies  Act.13 - The defendant con-
tends in his past argument memorandum

session  on January - 31, 1973, the fate
of the appointment.

12, Pub:L:N0.89-670,§ 10(b), SO Stat. 948,
added the Department of Housing and
Urban Development: and  the Department
of ~Transportation  to the - definition. of
Executive department.  Pub.L:No.91-375,
§ G(c) (1), S4 Statr. 775, deleted the Post
Office  Department from  that definition
when it was made an independent corpe-
ration.

{3. In addition to the provisions for vacan-
cies discussed in the text, there are several
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that these. statutes are a Congressional
recognition of the President’s inherent
temporary power of appointment. But
Article TI, section .2, supra, clearly vests
all appointments  in the President ‘sub-
ject to the advice and consent of the
Senate; unless the Congress vests that
power elsewhere by law. The vacancies
statutes cited are clear examples of the
vesting by the Congress of an appointive
power in the President or Department
head alone that would not otherwise ex-
ist. - Congress has merely exercised the
power conferred upon it by the Constitu-
tion.

athers, including some in which both the
chief . and  deputy. are appointed. by -the
President by and: with the consent of ‘the
Senate.: The following list is not- intended
to he-exhaustive, but- merely illustrative:
General  Services.  Administration - 40
U.8.C. §§ 751(b) and (c) (1970) ; Small
Business Administration; 15 U.S.C; § 633
(b)Y (1970); Environmental - Protection
Agency, Reorganization Plan. No. 3 of
1970, §§8 1(bY and (¢),-eff. Dee. 2, 1970,
84 Stat. 2086 (42 U.8.C. § 4321 note
(1970)) ¢ Office of Telecommunications,
Poliey, - Reorganization Plan - No.- 1 of
1970, '§ 3, eff. Apr. 20, 1970, 84 Stat.
2083 (47 U.S.C.§ 305 note "(1970)) ;"
Action,  the agency which administers
Vista, the Peace Corps, and similar pro-
grams, - Reorganization Plan No. 1. of
1971, §8 1(b) and (e}, eff, July 1, 1971,
85 Stat.. 819 (42 U.S.C. '§ 2091 note
(Supp. I, 1971)). " The defendant urges
at mote 3 of his post argument memo-
randum’ that beeause the Executive pro-
posed the above eited reorgamization plans
pursuant - to the  Reorganization Act of
1949, as - amended, 5 U.8.C. § 901 et
seq. (1970), those vacancy provisions were
issued by ‘the Exeeutive tather than the
Congress as part of - the. President’s in-
lierent  temporary power of appointment.
Bat ‘the Reorganization Act gives those
plans - the effect of statutory .law only
upon action or. inaction - by the Congress,
8 U.8.LC. § 906(a), and thus the mere
proposal “of . the “plan - by the President
is ineffoctive witlout Congressional ap-
proval.. This in effect recognizes the ab-
sence of an inherent temporary power of
appointment in the Executive.

[10] Thus the failure of the Con-

gress to provide legislation for an acting
director must be regarded as intentional.

The Court holds that in the absence of '

such legislation or legislation vesting a
temporary. power of appointment in the
President, the constitutional process of
nomination and confirmation must be
followed 1t Therefore, the Court finds
that the defendant Phillips was not ap-
pointed lawfully to his post as Acting
Director of OEO:. An injunction will is-
sue to restrain him from taking any ac-
tions as Aecting Director of OEOQ,

14, The wisdom of the nomination and con-
firmation process, even in the light of the
President’s Executive powers, was-pointed .’
out by Alexander Hamilton in-The Fed-
eralist No. 76, In answering eritics. of
the ‘Constitution who felt ‘that ‘the Presi-
dent should have the sole authority to ap-
point . federal officials, Hamilton pointed
~put that - the' nomination  and  confirma-
tion process did vest the. power of choice
inthe:President ‘because. “no man -eould
be appointed but on his previous nomina-
tion, [and] every -man who might be ap-
pointed  would ‘be, in faet, his  choice.”
Id. “at 89 (Tudor Pub. Co. ed. 1947).
Hamilton pointed out. further that the
Senate would - be: reluctant  to overrule
nominations frequently beeause they could
not - be -certain: that  any.  subsequent
nominee - would be one to their liking.
Finally, he noted that the- confirmation
requirement would check the possible evil
of vesting the ‘appointment power solely
in the President:

To what purpose then require the co-
operation of the Senate? I answer, that
the neecessity of their concurrence would
have “a powerful, thougl,  in  general,
a:-silent operation. - It would be an ex-
cellent check upon a spirit of favoritism
in the President, and would tend great-
1y to prevent the appoiotment of -unfit
characters - from. State. prejudice, from
family connection, from personal attach-
ment, -or from a view of - popularity.
In addition to this, it would be an ef-
fiencious source  of stability in the ad-
ministration,  Id. at 89,

S WAL e 355
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dismissed, only 3 were discharged as
“pacovered.” - The bulk of the remainder
were discharged with labels such as “im-
proved” or “mentally  ill—not a -dan-
ger.”

Stigma is; of course, a double-edged
blade, and the patient’s perception: of the:
phenomenon is also important. Even in
the hest of institutions the patient
forcefully committed - suddenly faces the
regimented routine of ward life and dai-
ly confrontation with state employees,
however capable, rather than family and
friends." These and other factors often
cause him to demean himself and to
magnify social ostracism.’® The very
fact that the new: legislation has served
to corivince-only-one-half those receiving
treatment to: do:so voluntarily suggests
that archaic images remain.??

In Winship, the Court concluded that
while - the ' consequences - of being  ad-

Senator Harrison A. WILLIAMS,
Jr. et al.
V.

Howard - J. PHILLIPS, Acting Director,
Office of Economic Opportunity,
Appellant
No. 73-1676..

United States Court of Appeals,
District of Columbia Circuit.

Argued June 21, 1973.
Decided June 22, 1973.

Action brought by the senator and
others challenging the legality of de-
fendant’s service in- his position as Act-
ing Director of the Qffice of Economic
Opportunity. - The United  States- Dis-
trict Court for the District of Columbia,
William B. Jones, J., 360 F.Supp. 1363,
declared that defendant was serving ille-

judged a juvenile delinquent were not - “gally since he had not been nominated

identical to being adjudged: a:criminal,
the -differences ‘were not sufficient to
support a-distinction in the standard of
proof.  This was despite -the fdct that,
unlike -involuntary = civil -commitment,

being adjudged delinquent did not de-
prive the child of his civil rights nor did
the statute, which called for confiden-
tiality, expose him to the stigma of a
public hearing. “We cannot help but con-
clude that the forcefully committed civil
Patient has at stake interests of equiva-
lent proportions.

For the reasons hereinbefore stated,
Wwe reverse on the ground that the jury
Wwas not instructed to find, .and did not
find, beyond a reasonable doubt that
John Ballay was both mentally ill and
dangerous.

So ordered.

74, Sce Commission of Mental Health Sta-
Eisticul Report—Fiseal Year 1969, found
in 1969 Senate Ilearings, supre note 17,
at  963-66. . An additionnl 20 patients
were discharged as *“not mentally il

5. ©f. In re Gault, 387 U.S. 1, 27, 8T S.
Ct. 1428, 18 L.EQ.2d 527 (1967).

by the President and confirmed by the
Senate, as required by the Constitution,
and defendant filed a motion for a stay
pending appeal. 'The: Court of ‘Appeals
held that defendant failed to show suffi-
cient likelihood of success on:the merits
to warrant a stay.

Motion denied and record remand-

“ed.

Courts €405(15)

Acting Director of the Office of
Economic Opportunity, who: was found
by the district court to be serving ille-
gally in his position since he had not
been nominated by the President and
confirmed by the Senate as required by
the Constitution, failed to meet his bur-
den of showing that a stay pending ap-

76. See, e. g., E. Goffman, supre note 69,
at 354-56; Comment, 34 U.Chi.L.Reyv..
supra note 56, at 63T-38.

77. . See note 52 supra.

S S
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peal was justified, as he failed to show
sufficient likelihood of success on the
merits of -his contention of presidential
authority to make an interim appoint-
ment, not in an emergency situation,
without Senate approval.

B st

Stephen F. Eilperin, Atty., Dept. of
Justice; for appellant.  Judith 8. Feigin
and. Robert E. Xopp, Attys., Dept. of
Justice, entered appearances for appel-
lant.

Alan B, Morrison; Washington; D.C,,
for appellee.

Harry Huge, Washington, D. C., for
National Legal Aid and Defenders Asso-
ciation as amicus curiae,

Glenn R. Graves, Washington, D.C,
for Local 2677, American Federation of
Government Employees as- amicus: cur-
iae. ~

Before WRIGHT, LEVENTHAL, and -

ROBINSON, Circuit Judges.

ORDER
PER CURIAM: |

This cause came on for consideration
of appellant’s emergency meotion for a
stay pending appeal and appellees’ oppo-
sition thereto, and. the court heard argu-
ment of counsel. - The District Court's
order of June 11, 1973 declared that

Howard J. Phillips, Acting Director of

the Office of Economic Opportunity, is
serving illegally in his position sinc¢e he
has not been nominated by the President
and confirmed by the Senate, as re-
quired by Article II, Section 2 of the

Constitution. - The District Court en-.

joined Phillips from taking any further
action as Acting Director of QEQ.

Appellant having declined to submit
the case on the merits for purposes of

. The - District Court  did conclude that
there was some scope, even in the absence
of statute, for temporary appointments to
meet emergency  sifuations.  Appellant
argued that this was contrary to the view’
expressed by Mr. Justice -Douglas in

summary disposition, the sole issue we-

decide is ‘whether appellant has met his
burden of showing that a stay is justi-
fied. See Virginia Petroleum Jobbers
Assn v. FPC, 104 U.S.App.D.C. 108,
110, 259 F.2d 921, 925 (1958).

We do not believe appellant has shown
sufficient likelihood of success on' the
merits to warrant a stay. Art. II, § 2
of the Constitution unequivocally re-
quires an officer of the United States to
be confirmed by the Senate unless dif-
ferent provision.is made by congression-

al statute.  In the case of OEQ, the per-"

tinent enactment reinforces rather than
diminishes the  requirement: of Senate
confirmation.  See 42 U.S.C. § 2941(a)
(1970). The only issue is the existence
of presidential authority to make an in-
terim appointment without. Senate: ap-
proval. - Under the legal-theory accepted
by the District ' Court, the President
lacked -authority  to- appoint an:  acting
director of QEO, save in an:emergency
situation not here present.!  According-
ly, the District Court concluded that ap-

‘pellant -had served: illegally. in- that posi-

tion since the date of his appointment
on January 29, 1973.

It could be argued that the intersec- '
‘tion of the President’s constitutional ob-

ligation ‘to. ‘‘take eare that the laws be

faithfully executed” and his. obligation:
"fo appoint the director of OEQ “with

the Adviee and Consent of the Senate”
provides the President an implied pDoWer,
il thHe absence of limiting legisiation,
upon the resignation of an: incumbent

OEQ  director, - to int._an. acting
(meﬁ?? period of time
before submitting the nomination of a
new director to the Senate. “Even if the

court should sustain such a view, in its
disposition on the merits, that would not

establish that the President was entitled,

for a period of four and a half months
from the date the President obtained the

Youngstown Sheet & Tube Co. v. Sawyer,
343 U.S. 579, 629, 72 S.Ct. 863, 96 L.Ed.
1153 (1952) (eoncurring opinion), but the
traditional view is that an  emergeney
creates the condition for the exercise of
power.
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resignation of the incumbent director?
to continue the designation of Phillips
as acting director without any nomina-
tion submitted for Senate consideration.
The Government, concedes that the Pres-
ident cannot designate an acting officer

indefinitely without any pr gsentatmn to.

the Senate for confirmation, An-indica-
_tion of the reasonable time required by
the President to select persons for nomi-
nation appears in the 30-day period pre-
vided® in the Vacancies. Act for tempo-
rary appointments of Executive Depart-

ment-officers pending nomination to the
“Benate, see 5. U.8.C.  § 3348(1970)):
Appellant-has not met his-burden-of dem-
onstrating that the court, on the merits,

is likely to hold that the President was.
entitled to hold Mr: Phillips-in office for:

a: four-and:z-half:moenth - period: without
any nomination. - Assuming; without de-
ciding, that the court on the merits

might disagree with the District.Court's:

approach and ‘might conclude that: Phil:
lips” appointment was not invalid ab ini-
tio; this would'not undercut the determi-
nation as to the prospective mvalldlty of
his holding office:

- Appellees’ ‘standing to maintain. this
-action - was challenged- in the District
Court, but  while ‘appellant technically
claims to ‘“‘preserve” the standing issue
here, it is not urged as: a ground- for
stay.3 ' We therefore do not reach the
standing question.

Appellant and amici curice also ques-
tion the injunctive relief granted by the

2. Referenice iy to the four-and-a-half-month
period between that date and the date of
the Distriet Court’s decree,

3. At oral argument on the motion for stay,
the Government . was - specifically asked
whether it was now pressing that point, in
view of the fact that the same issue on the
merits -is- also raised in another appeal
now pending before this court in a case in
which the plaintiffy’ standing to sue rests
on firm ground. See Local 26877 v.
Howard I. Phillips, Ne. 73-1551, appeal
docketed May 15, 1973, where appellant
labor organization represents employees of
OEOQ whose joby are direetly affected by
actions taken by appellee,  Government
counsel replied in the negative, although it
was not to be taken as conceding standing

District Court which barred appellant
from further serving as acting director
of OEO. Some of these objections ap-
parently seek clarification rather than
reversal ‘of the District Court’s. injune-
tion. Other objections are based upon
allegations  of irreparable: injury to the
agency, its programs, and-third parties
dealing with the agency. These allega-
tions raise questions of fact concerning
the -actual effect of the District Court’s
injunetion, questions: which we are un-
able.to resolve on the record before us.
It appearing that the District Court has
not yet had an opportunity fully to con-
sider these matters, we think it best to

-deny the stay and remand the record to

the District Court where ‘these claims of
injury can be heard.. Motions might be
made for clarification or modification of
the court’s injunction, or for further eq-
uitable  relief: in other- related cases:
The District  Court may. also consider,
despite its declaration that appellant is
serving -illegally, whether to terminate
or give prospective effect to its injune-
tion, or to provide time to conform: to
thé Constitution’s requirements.t If the
District  Court concludes that  circum-
stances  warrant further relief in this

‘case, it may amend its order.5

Wherefore it is ordered by this court
that appellant’s Emergency Motion for
Stay Pending Appeal be, and it is here-
by, denied, and it is further ordered by
this court that the record in this case
be, ‘and ‘it is hereby, remanded to the

in the case at bar. ~The Local 2677 case
and the case at -bar will be set for argu-
ment to the court on the merits on the
same date,

4, See, e. 7., Brown v. Board of Education,
349 U.S8. 294, 75 S.Ct. 753, 99 L.Ed. 1083
(1955) ;  Hecht Co. v. Bowles, 321 U.S,
321, 329-330, 64 S.Ct. 587, 88 L.Ed. 754
(1944).

5. In the interest of justice, 28 U.8.C. §
2106 - (1970), ‘and- the public interest, we
gee no reason to reguire the formality of
a notification by the District. Court, fol-
lowed by a formal remand of the ease to

~permit the - entry  of “such - amendment,
under the normal procedure, s¢e Smitl v,
Pollin, 90 U.8.App.D.C. 178, 104 F.2d 349
(1952).
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District Court, with leave to the District
Court to reconsider or amend’its order
if it be so advised.  When' the District
Court determines it no longer has:need
for it, the Clerk of the District Court is
directed to return the record to this
court.

O o KEYMUMBER SYSTIM,

-HnmE

NATIONAL PETROLEUM REFINERS
ASSOCIATION et al.
v.

FEDERAL TRADE COMMISSION et al,;
Appellants,
Environmental Defense Fund, Inc., Con-
sumers  Union, and Consumer Federa-
tion of America, Intervenors-Appellants.

‘ No. 72~1446.

United States Court of Appeals,
District of Columbia  Circuit.

Argued. Sept. 12, 1972.
Decided June 27, -1973.
Rehearing Denied Aug. 6, 1973.

Suit questioning authority of Fed-
eral Trade Commission: to promulgate
trade regulation - rules. - The United
States Distriet Court for the District of
Columbia, Aubrey E. Robinson, Jr., J.,
340 F.Supp.- 1343, granted plaintiff’s
motion for summary judgment; and the
Commission appealed. The Court of Ap-
peals, J. Skelly Wright, Circuit Judge,
held that Federal Trade Commission Act
conferred on Federal Trade Commission
the authority to promulgate trade regula-
tion rules which have effect of substan-
tive law.

Reversed and remanded,

1.. Trade Regulation €745
Federal Trade Commission is crea-
tion of Congress and extent of its pow-

erg can bhe decided only by considering
powers  Congress specifically granted it
in-light of statutory language and back.
ground. - Federal Trade Commission
Act, § 1 et seq., 15 U.S.C.A. § 41 et seq.

2. Statutes <195

Maxim expressio unius est exclusig
alterius -is increasingly considered unre-
liable in statutory construction.

3. Trade Regulation €=745

Federal Trade Commission has re-
sponsibility to protect consumer from
being misled by governing conditions
under which goods and services are ad-
vertised and sold to individual purchas-
ers.  Federal Trade Commission Act; §§
1 et seq., 5, 6(g), 15 U.B.C.A. §§ 41 et
seq., 45, 46(g). ‘

4. Statutes €=181(2)
In- determining legislative intent,
court’s duty is to favor interpretation

which would render statutory design ef<

fective in terms of policies behind its
enactment and to ‘avoid  interpretation
which would make such policies more
difficult of fulfillment. :

5. Statutes ¢=184

Where statute is said-to be suscepti-
ble of  more than one meaning, court
must ot only consult its language but
must also relate interpretation provided
to felt and openly articulated corncerns
motivating law’s framers.

6. Trade Regulation ¢=808

Defendant in: enforcement proceed-
ing by Federal Trade Commission must
be given opportunity to demonstrate
that special circumstances -of his’ case
warrant - waiving rule's = applicability.
Federal Trade Commission Act, § 5, 15

U.S.C.A. § 45. .

7. Trade Regulation €=747

Any rules adopted by Federal Trade
Commission as part of carrying out its
duties to prevent unfair methods of com-
petition are subject to judicial review
testing their legality and insuring that
they are within scope of broad statutory
prohibition - they purport to define.
Pederal Trade Commission Act, §§ 5,

B
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f 7,
95TH CONGftEss } HOUSE OF REPRESENTATIVES REporT
Ist Sessibn No. 95-774

REGULATION Q EXTENSION

OcToBER 28, 1977.~—Committed to the Committee of the Whole House on the
State -of the Union and ordered to be printed

Mgr. Rruss, from the Committee on Banking, Finance and Urban
Affairs, submitted the following

REPORT
together with
SUPPLEMENTAL AND ADDITIONAL VIEWS

S "[Including cost estimate of the Congressional Budget Office]

[To accompany H.R.-9710]

 The Committee on Banking, Finance and Urban Affairs, to whom
was referred the bill (H.R. 9710) to extenld the authority for the
flexible regulation of interest rates on deposits and accounts.in deposi-
tory institutions; to promote the accountability of the Federal Reserve
System, and for other purposes, having considered the same, report
favorably thereon with amendments and recommend that the bill as
amended do pass. ‘ ‘ : ,

The amendments (stated in terms of the page and line numbers of
the introduced bill) are as follows: ' ‘

On the first page, line 7, strike out “1979” and insert “1978”,

Page 2, strike out lines 9 and 10 and insert the following:

. GENERAL POLICY: CONGRESSIONAL REVIEW
Skc. 2A. The Board of Governors of the Federal Reserve
System
Page 10, line 23, strike out “attached” and insert “attacked”.

Ix¥TROPUCTION

On October 26, 1977 the Committee on Banking, Finance and Ur-
ban Affairs reported H.R. 9710 to the House by a unanimous vote of
41 to 0. The bill consists of three titles, a 1-year extension of the au-
thority to regulate interests rates on savings deposits (regulation Q),
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the Federal Reserve Reform Act which passed the House on Septem-
ber 12, 1977, without a dissenting vote, and two amendments to the
Bank Holding Company Act.

Titen I—Extension or REcoraToRy Rats CoNTROL AUTHORITY

_In 1966, with the enactment of Public Law 89-597, the Congress pro-
vided authority to various Federal financial regulatory agencies to
establish flexible ceilings on rates paid by financial institutions on
time and savings deposits. This authority 1s commonly known as reg-
ulation Q. The most recent extension was provided by Public Law
95-22 continuing present authority to December 15, 1977,

The original basis for enacting flexible rate control authority was a
finding by Congress that interest rate competition was putting an
enormous upward pressure on interest rates paid on savings accounts
by thrift institutions. Since thrift institutions are limited by law to
the relatively lower yielding long-term residential mortgage invest-
ments, they have much more restrictive limitations on the rate pay-
able on savings than a commiercial bank. Thus, to insure a steadier flow
of deposits in thrift institutions whose primary reason for existence is
to supply funds for home mortgages financing, the Congress author-
ized the establishment of flexible interest rate ceilings on the rates
paid by financial institutions.

Tree 1I—FepeErar: RESERVE REForM AcT

The Federal Reserve consists of three basic elements: its member
commercial banks, the 12 regional Reserve banks, and the Board of
Governors. The Board and Reserve banks exercise broad supervisory
and regulatory powers over member banks. Yet only three of the nine
directors of each Reserve bank now are elected as representatives of the
public at large. Three of the remaining six represent the banks them-
selves and the other three “commerce, agricultiire or some other indus-

- trial pursuit.”

The Federal Reserve, acting primarily through the System’s Federal
Open Market Committee, determines the nation’s monetary policy,
which affects every aspect of American life. Yet existing law fails to
provide for regular congressional-Federal Reserve dialogs over mone-
tary policy. :

Under existing law, the timing of the President’s appointment to a
4-year term of Chairman of the Board of Governors of the Federal
Reserve is left to chance, and this appointment is not subject to Senate
confirmation. ; ,

Finally, Federal Reserve officers and employees are not covered by
current conflict of interest statutes which apply to nearly all other
Government-agencies.

Title IT sets forth clear gnidelines for monetary policy and estab-
lishes regular oversight hearings focused on the Federal Reserve’s
plans for the growth of the monetary and credit aggregates during
the current year and its expectations for the Nation’s economie per-
formance. It doubles the number of Reserve bank directors who will
represent the public at large. It regularizes the appointment of the
Federal Reserve Board’s Chairman and Vice Chairman in relationship
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to the President’s term. of office, and vequires Senate confirmation of
these appointments. Finally, it extends current conflict of interest
statutes to Federal Reserve officers and employees, ; ~
In these ways, Title II will improve the conduct of monetary
policy, increase its coordination with fiscal policy, increase the account-
ability of the Federal Reserve officers and employees, and “increase
the public’s representation in the Councils of the Federal Reserve
System and its understanding and trust of the System’s operations.

Hisrory

The concerns about the Federal Reserve which title 1T deals with
have been publicly discussed in a variety of forums for many vears.
The Hoover Commission report of 1949 dealt with them, So did the
report of the Commission on Money and Credit in 1861. In addition,
these concerns have been aired during numerous hearings before this
and other committees of the Congress 1n past years.

In March 1975, Congress passed House Concurrent Resolution 133
expressing the sense of the Congress that monetary policy be conducted
so as to “maintain longrun growth of the monetary and credit aggre-
gates commensurate with the economy’s longrun potential to increase
production so as to promote effectively the goals of maximum employ-
ment, stable prices, and moderate longterm interest rates.” In addi-
tion, the resolution called for regular hearings, alternating between
the House and Senate Banking E‘ommittees, at which spokesmen of
the Federal Reserve would disclose the System’s “objectives and plans
with respect to the ranges of growth or diminution of monetary and
credit aggregates in the upcoming 12 months.”

In the second session of the 94th Congress, the House passed by a
vote of 279 to 85. H.R. 12934, which would+have made permanent the
regular oversight hearings on the conduct of monetary policy first
established pursuant to the resolution. Because of time pressures, the
Senate adjourned before taking action on this bill. One June 6, 1977,
Congressman Henry S. Reuss introduced H.R. 8094 providing for
this and other purposes. Meanwhile, on April 18,1977, Congressman
Parren J, Mitchell introduced H.R. 6273 to provide for Senate con-
firmation of the appointments of the Federal Reserve Board Chair-
man-and Viee Chairman and to relate their terms. to that:of the
President. Hearings were held on H.R. 6273 on June 23, 1977 and on
H.R. 8094 on July 18 and 26, 1977, H.R. 8094 was marked up by the
Committee on Banking, Finance, and Urban Affairs on July 27, and
28, 1977, The provisions in H.R. 6273 in regard to appointment and
confirmation of the Federal Reserve Board Chairman and Vice Chair-
man were incorporated into H.R. 8094 by amendment. The amended
bill, H.R. 8094, was reported by your committee by a vote of 40 to 0.

Waar tae. Trroe Wourd Do

1. ESTABLISH CLEAR GUIDELINES FOR THE CONDUCT OF MONETARY POLICY
AND MAKE PERMANENT AND EXPAND THE  CONGRESSIONAL-FEDERAL
RESERVE QUARTERLY DIALOGUE ON MONETARY POLICY

Under House Concurrent Resolution 133, Federal Reserve Chair-
man Arthur Burns has testified quarterly before the House and Senate
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Banking Committees to discuss “objectives and plans with respect to
ranges of growth or diminution of the monetary and eredit aggregates
in the upcoming 12 months.” e
Dr; Burns has spoken of the value of these quarterly dialogs. In
testimony on this bill en July 26, in response to a guestion, he said:

Now you ask what has it accomplished. Well, I think it has
accomplished two things. At least two things that I believe
have been beneficial. We in the Federal Reserve, because of
that resolution, are perhaps a little more systematic in our
monetary discussion than we previously were, or might, other-
wise have been. And I learned from members of the com-
mittee; and I would like to think that-now and then; one or
another member of the committee may learn something from
me or from my colleagues. So, I think it has been useful, yes.

In testifying on proposed legislation, Dr. Burns said the Board of
Governors recommends that the language providing for quarterly
hearings follow closely the “earefully framed” and “thoroughly
tested” language of House Concurrent Resolution 133. House Concur-
rent Resolution 183 expressed the sense of Congress that the Board of
Governors and the Federal Open Market Committee “maintain long-
run growth of the monetary and credit aggregates commensurate with
the economy’s longrun potential to increase production, so as to pro- -
mote effectively the goals of maximum employment, stable prices, and
moderate long-term interest rates.” That language is repeated in
title II. In your committee’s judgment, these goals are mutually
compatible. ;

Title IT also repeats the language of the gesolution which calls
for routine quarterly testimony by the Federal Reserve of “objectives
and plans with respect to ranges of growth or diminution of the mon-
etary and credit aggregates in the upcoming 12 months.” Experience
with this language leads us now to enlarge modestly the areas of dis-
cussion at these oversight hearings. House Concurrent Resolution 133
does not require the Federal Reserve to assess the impaet of its mone-
tary targets on specific elements of the economy such as produetion,
employment -or prices. In fact, Chairman Burns under questioning
has often supplied evaluation of these elements, Such information
should be made a regular part of future discussions. :

In addition to requiring the Board of Governors to consult with the
Conoress on “objectives and plans with respect to the ranges of growth
or diminution of monetary and credit aggregates in the upcoming 12
meonths,” ag is required in House Coneurrent Resolution 138, this title
adds: “taking into account past-and prospective developments with
respéet to production, employment and prices.”

To take into account these ultimate goals of economy policy—jobs
and prices—requires discussion of such matters as fiscal policy, mone-
tary velocity, and interest rates, but the bill does not require the Fed-
eral Reserve to make explicit projection with respect to these matters.

In the hearings, Dr. Burns stated that while he would object to
being required to “quantify” veloeity in specific numbers, he has often
testified on expsctations for velocity “in general terms” and would not
object to being required to give his views on monetary velocity, as he
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did in the latest quarterly hearings on the conduct of monetary policy,
July 29 of this year. ,

In the committee’s markup session a discussion ensued which makes
it clear that interest rates also will inevitably be part of the discussion.

Chairman Reuss noted that “moderate long-term interest rates” is
stated as a “goal” of monetary policy and said that “when the Federal
Reserve focuses on prospective developments in production, employ-
ment and prices, it has to look at interest rates. They.are a price ; they
are a factor in production; and they are eminently important in
employment.”

Mr. Stanton, ranking minority member and author of the languaso=
adopted, stated:

If you’re taking the past and the future the way we are
doing now, {(including) prices, you have got to take into
consideration interest rates and everything else. We are talk-
ing about the economy in general.

Again, Mr. Stanton stated that in his view, as in that of Chairman
Reuss, it is “implicit” that interest rates be taken into account in the
quarterly dialog, when mecderate long-term interest rates are stated
as a. goal of monetary policy. The requirement that the consultation
with Congress take into account developments in production, employ-
ment and prices, he said, means that “certainly interest rates, every
facet of the economy, has to be taken into consideration.”

 With all that is implicit in a full discussion of these broad measures
of economic performance, Congress and the public are assured of a
fuller understanding of the impact of the Fed’s monetary decisions on
the economy. ;

The quarterly hearings also provide a forum for two-way discussion
between Congress and the Federal Reserve on what monetary policies
are needed to - achieve national economic goals. The airing of these
issues should alse lead to better:-coordination of fiscal and monetary
policies. ,

2, BROADEN THE ECONOMIC INTEREST OF FEDERAL RESERVE BANIK DIRECTORS

Under present law, the 9 directors of each of the 12 Federal Reserve
Banks have unduly narrow backgrounds. Commercial banks elect six
of the nine—three class A directors (always bankers) as their direct
“representatives”, and three class B directors from “commerce, agri-
culture or some other industrial pursuit”. The three class. C directors
are chosen by the Federal Reserve Board of Governors; with nothing
said as to who they may be.

As the Banking Committee staff study—“Federal Reserve Directors:
A Study of Corporate and Banking Influence”, August 1976—dis-
closed, this has produced a representation overly banker oriented at
the expense of other groups. Furthermore, it has resulted in the virtual
exclusion of women, blacks, and representatives of labor unions, con-
sumer interest organizations and nonmanagerial and nonproducer in-
terest groups. Currently, for example, out of 108 Reserve bank direc-
tors only 4 are women and only 3 are minority persons.

The title should help to remedy the situation with respect to exclu-
sion of women and, blacks, by requiring that all directors—A, B, and
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(C—Dbe chosen “without discrimination on the basis of race; creed, color,
sex, or national origin,” and by broadening economic representation.

As to economic representation, the three class A directors would be
left as they are now—bankers. Class B directors would be specifically
designated “public” and be broadened from the present “commerce,
agriculture or some other industrial pursuit” to “with due but not
exchisive consideration to the interests of agriculture, commerce, in-
dustry, services, labor-and eonsumers.” It is archaic to concerntrate on
“comimerce, agriculture or some other industrial pursuit” when service
industries are steadily becoming more prominent than the purely in-
dustrial pursuits’ which were In everyone’s minds in 1913 when the
Federal Reserve Act was written. It also introduces labor and con-
sumers as groups of our citizenry whose economic interests entitle them
to seats on the Federal Reserve bank boards. The same language as to
qualification will apply to the class C directors, who will continue te
be chosen by the Board of Governors. Dr. Burns stated in hearings
July 26 that the Board of Governors endorses this proposed broaden-
ing in representation of the public on Reserve bank boards, and the’
administration has no objection. ‘

3. REQUIRE SENATE CONFIRMATION OF THE CHATRMAN OF THE BOARD OF
GOVERNORS, AND PROVIDE FOR COORDINATING THE CHATRMANSHIP WITH
THE TERM OF THE PRESIDENT : : :

Under existing law, members of the Federal Reserve Board of Gov-
ernors, who serve 14-year terms, are subject to Senate confirmation at
the time of their appointment. One of the Board members is designated
by the President to serve as Chairman for a 4-year term, but without
Senate confirmation. Thus, the President can designate as Chairman
someone who may have been confirmed by the Senate years earlier
and is not questioned again, even though he or she is assuming a posi-
tion far more important than the one to witich he or she was confirmed.
Title 1 would make the President’s choice of Chairman, and-also of
Vice Chairman, subject to the advice and consent of the Senate. This
takes effect in February 1982, and would not apply to the appointment
of the Chairman now scheduled for February 1, 1978. The Board of
Governors has no objection to Senate confirmation of the Board Chair-
man and Vice Chairman. : ‘ ,

Further, the title provides that the terms of the Chairman and Vice
Chairman shall always begin on a date certain—1 year and 12 days
after inauguration of the President—and that vacancies which oceur
during a term will be filled only for the unexpired portion of the term.

Under present law the Chairman and Vice Chairman are appointed
for 4-year terms beginning when they are appointed, regardless of
whether their predecessor has served a full 4-year term. Thus, the
question of when a President is able to appoint a Chairman and Vice
Chaijrman in his term is completely haphazard. If by chance the
Chairmanship becomes open only shortly before a President’s first
term expires, a mew President would not have a chance to appoint
a Chairman of his choice until almost the end of his first term. This
could throw the appointment into election year politics. Furthermore,
if by chance the Chairmanship becomes open in an odd-numbered
year when there is no automatic vacancy on the Board of Governors,
the President could have to select the Chairman from among only
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the seven sitting Governors (including the Governor whose term as
Chairman has just expired). Both election year appointments and
appointments restricted to the seven sitting Governors have occurred
in the past. Title II would prevent any recurrence by setting the
terms of the Chairman and Vice Chairman to begin 1 year and 12
days after inauguration of the President:

In hearings held before the Domestic Monetary Policy Subcom-
mittee, Chairman Burns, reversing a previous position, expressed his
personal opposition to this provision, but not that of the Board. Under
questioning he stated that at least some current Board members
favored the provision. Furthermore, the subcommittee solicited views
from many outside experts including former Federal Reserve officials.
Overwhelmingly they supported regularizing appointment of the
Chairman and Vice Chairman of the Federal Reserve Board as soon
after the President is inaugurated as-a vacancy -on the Board is
scheduled to occur. Those in support include former Vice Chairman
of the Federal Reserve Board, J. Louis-Robertson; former Governors
Frederick L. -Deming and Rebert C. Holland, former Reserve bank
presidents George H. Ellis, Alfred Hayes, Charles J. Scanlon and
Allan Sprotl, and economists George L. Bach and Milton Friedman.

Finally, it is noteworthy that in the past former Federal Reserve
Board Chairman William MecChesney Martin has supported: coordi-
nating the term of the President and Federal Regerve Chairman. This
provision to coordinate the terms of the President:and Federal Reserve
Chairman with a 1-year lag, also takes effect in February 1982. The
administration has no objection to Senate confirmation and coordina-
tion of the chairmanship with the term of the President.

4. PROHIBIT  FEDERAL RESERVE OFFICERS, EMPLOYEES, "AND DIRECTORS
FROM "ACTING WHERE THEY “HAVE A CONFLICT OF 'INTEREST

Under existing law, employees and officers of the U.S. Government
may not participate in any matter before the Government in which
they or a member of their family or business have an interest, unless
there is first a full disclosure of this interest and an official written
determination by an official that this interest is not substantial. The
Federal Reserve is not covered under existing law. Title II extends
this prohibition to Federal Reserve bank officers, employees and direc-
tors. The administration has no objection to this provision.

Trrie ITT—Bang Howping CoMPANY AMENDMENTS

This title contains amendments to the Bank Holding Company Act
which the Federal Reserve Board has requested in its legislation rec-
ommendations to Congress each year since 1971. Your committee agrees
with the Federal Reserve’s request for expeditious consideration of
these two provisions, which will allow increased regulatory flexibility
in certain financially sensitive or emergency situations.

Section 301 of the bill would permit the Federal Reserve Boar: to
extend for 3 successive 1-year terms the current.2-year period within
which a holding company or bank must divest shares of another bank
acquired in the regular course of securing or collecting a debt previ-
ously contracted in good faith. Thus, the divestiture period may be

- extended from 2 years to 5 while at the same time providing; the Fed-
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eral Reserve the necessary authority to insure that the applicant is tak-
ing-all necessary steps to divest in a timely manner. ol
The problem addressed by this provision arises when a holding
company acquires the stock of a bank to satisfy a debt on which the
debtor-hag defaulted. Under present law, the holding company must
sell siich stock within 2 years, often under “fire sale” conditions, Sec-
tion 801 would permit the Federal Reserve to extend 'this period so that
the holding company can sell the stock in an orderly fashion.
The Federal Reserve Board identified three holding companies
which would be affected by this provision, while a fourth situation
was discussed in testimony before the Senate Banking Committee
earlier this year. The affected institutionsare: e
Union Planters Corp., Memphis, Tenn.
First Commerce Corp.; New Orleans, La.
The Marine Corp:, Milwaukee, Wis, =
- United Bank of Denver, Denver,Colo. =~
Similar situations are almost certain to arise in the future. ,
Sections 802 and 308 would permit the Federal Reserve to dispense
with the 30-day notice period during which the Comptroller or the
State bank supervisory authority.and the Department of Justice have
to comment on the acquisition of a bank by a holding company where
immediate action is necessary to prevent the probable failure of the
bank to be acquired. Under present law, the Federal Reserve Board
must wait 3¢ days before it can arrange the formal takeover of a fail-
ing bank by a holding eompany. This contrasts sharply with the pro-
cedure under the Bank Merger Act which permits the regulatory au-
thorities to move in without delay to arrange an acquisition of a fail-
ing bank by another bank.
.There have been nine instances since 1973 where a walver of the 80-
day notice requirements could have been utilized to good advantage by
the Board. In these cases, after Board approval of a bank holding
company takeover of a failing bank or financially troubled bank, the
30-day notice requirements caused significant difficulties in arranging
for the takeover of the troubled institutions. The following are brief
descriptionsof the nine casges: = s o E
1. Applications by Banco Union, C.A., and Consorcio Financerio
Union, S.A., Caracas, Venezuela to acquire Chelsea National Bank,
New York, N.Y. when the Comptroller of the Currency declared an
emergeney situation; : '
2. Application by Ancorp Bancshares, Inc., Chattanooga, Tenn. to

the Trustee in Bankruptcy for Hamilton Baneshares, Inc.

3. Application by First City Bancorporation, Inc., Houston, Tex.
to acquire First City Bank—Northeast, N.A., Houston, Tex. which
was organized to purchase the assets and assume the liabilities of
Northeast Bank of Houston, a failed bank, o

4. Application of Tennessee National Bancshares, Inc., Maryville,
Tenn. to acquire Citizens State Bank, McMinnville, Tenn. and the
Bank of Cannon County, Woodbury, Tenn, as a result of a hearing of
the Bankruptey Court regarding Hamilton Bancshares, Inc.

5. 'Application of Banco Central, S.A., Madrid, Spain to acquire
First National Bank of Puerto Rico, Hato Rey, Puerto Rico which was
in imminent dauger of failing. ' o
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6. Application of Landmark Banking Corp., Fort Lauderdale, Fla.,
to acquire Bank of Pompano Beach, N.A., Pompano Beach, Fla., the
successor to the Security State Bank of Pompano Beach, Fla, which
the Comptroller of the State of Florida concluded was in need of im-
mediate regulatory attention.

7. Applications of Southeast Banking Corp., Miari, Fla. and its
wholly-owned subsidiary, Southeast Acquisition Co., Miami, Fla. to
acgquire Palmer Bank Corp. and its subsidiaries, Palmer Investment
Advisory Co. and Coastal Mortgage Co., all of Sarasota, Fla. con-
sidered by the Board and the Comptroller of the Currency as a failing
company.

8. Application of Bank of Nova Scotia, Toronto, Canada to acquire
Banco Mercantil de Puerto Rico, San Juan, Puerto Rico which was
in imminent danger of failing. .

9. Application of United Banks of Colorado, Inc., Denver, Colo. to
acquire United Bank of Skyline, N:A., Denver, Colo. after the bank’s
predecessor was closed.

StareMENTs REQUIRED 1IN Accorpance Wite House Rures

~ In accordance with clauses 2(1)(2) (B), 2(1)(8), and 2(1) (4) of
rule XTI and clause 7(a) of rule XTII of the Rules of the House of
Representatives, the following statements are made:

COMMITTEE. VOTE (RULE XI, CLAUSE. 2(1)(2)(B))

H.R. 9710 was favorably reported out of committee by a rolleall
vote on October 26, 1977, with 41 votes cast for and 0 votes cast against
reporting-the bill:

The following committee members cast votes for reporting the bill:
Representatives Reuss (by proxy), Ashley (by proxy), Moorhead,
St Germain; Gonzalez,  Minish, - Annupzio, Hanley, Mitchell - (by
proxy), Fauntroy (by proxy), Neal, Patterson, Blanchard, LaFalce
(by proxy), Spellman (by proxy), AuCoin, Tsongas, Derrick (by
proxy), -Hannaford, Evans, Allen, D’Amours, Lundine, Pattison,
Cavanaugh, Oakar (by proxy), Mattox, Barnard, Watkins, Stanton,
Brown (by proxy), Wylie, Rousselot, McKinney, Hansen (by
proxy), Hyde (by proxy), Kelly, Grassley, Fenwick (by proxy),
Leach, Evans (Del.), and Caputo.

The following committee members were absent: Representatives
Gonzalez, Hubbard, Badillo, Vento, Steers, and Hollenbeck.

OVERSIGHT FINDINGS (RULE XI, ((Jng(TiI)S? 2(1) (3)(A) AND RULE X, CLAUSE

The Congress last extended the authority for the flexible regula-
tion of iinterest rates (regulation Q) in April of this year. The com-
mittee believes that this authority continues to be necessary to insure
economic stability:

The committee held hearings on July 18 and 26, 1977 on the provi-
sions of title II. Testimony was heard from Representative Jim
Wright ; the Chairman of the Federal Reserve Board, Arthur Burns;
and from public witnesses. The committee finds that title IT is neces-
sary to ensure the accountability of the Federal Reserve System to the
public and to Congress.
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The Subcommittee on Financial Insitutions Supervision, Regula-
tion and Insurance held hearings on the provisions of title III in
conjunction with its consideration of the Safe Banking Act of 1977.
The Federal Reserve Board has included these provisions in its legis-
lative requests to Congress each year since 1971. The committee believes
that these provisions are necessary to permit the Board to deal with
dertain emergency sitnations which have been brought to the commlt-
tee’s attention.

ESTIMATE OF COSTS TO BE INCURRED (RULE XIII, CLAUSE T(a){1))

The committee estimates that no additional costs will be incurred
as a result of the enactment of this legislation.

COST ESTIMATE - OF THE CONGRESSIONAL BUDGET OFFICﬁ PURSUANT TO
SECTION . 403 OF THE CONGRESSIONAL BUDGET ACT OI‘ 19:4 (RULE XI,
CLATSE 2(1) (3) (&)

The Congressional Budget Office has submu:ted the followmg report :

CONGRESSIONAL BUDGET QrricE,
U.S. Congress,
Washington, D.C., October 27 1977,

Hon. Hexry S. Beuss,
Chairman, Commattee on Banking, Finonce end Urban Affairs, U.S.
House of Representatives, Washington, D.C.
Drar Mg, Crammax : Pursuant to section 408 of the Congressional
Budget Act of 1974, the Congressional Budget Office has reviewed
H.R. 9710, as ordered reported bv the Committee on Banking, Finance

regulatory autherity to set interest rates on deposits in depository insti-

tutions, contdins provisions to promote the accountability of the Fed-

eral Reserve System and amends certain laws aﬂ'ectmg bank holding

companies.

~Based on this review, it appears that no additional cost to the Gov~,
ernment would be incurred as a result of enactment of this b111

Sincerely; ‘

, ROBERT A Levine,

( For Alice M. Rivlin, Director).

INFLATIONARY IMPACT STATEMENT (RULE XI, CLAUSE 2(1) (4))

The committee believes that enactment of this legislation will have
no adverse impact on inflationary trends,

SEcTION-BY-SECTION SUMMARY
TITLE I~—REGULATION OF INTEREST RATES
Section 101. Extends regulation Q until December 15, 1978.

TITLE II—AMENDMENTS TO THE FEDERAL RESERVE. ACT

ga?;g,t@m 201. The short title of the ‘bill is'the “Federal Reserve Actof
1
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Section 202. This section requires the Board of Governors of the
Federal Reserve System and the Federal Open Market Committee
(FOMC) to maintain the longrun growth of the monetary and credit
aggregates commensurate with the economy’s production potential to
promote maximum employment, stable prices, and moderate long-term
interest rates. The Board of Governors is required to consult with Con-
gress at semiannual hearings before the House Committee on Banking,
Finance and Urban Affairs, and the Senate Committee on Banking,
Housing, and Urban Affairs about the Board’s and the FOMC’s ob-
jectives and plans with respect to the ranges of growth or diminution
of monetary and credit aggregates for the upcoming 12 months, tak-
ing into account past and prospective developments in production, em-
ployment and prices at the hearings. The bill does not require the
Board and the FOMC to achieve projected rates of growth or diminu-
tion of the money supply if they cannot or should not be achieved be-
cause of changing conditions.

Section 203. This section requires that all Federal Reserve bank di-
rectors be chosen “without discrimination on the basis of race, creed,
color, sex, or national origin.” Class B and C directors would be desig-
nated as “public” and be chosen “with due but not exelusive considera-
tion to the interests of agriculture, commerce, industry, services, labor
and consumers.” The bill would not chnage the economic representa-
tion for class A directors, now all bankers.

Section 204. This section requires Senate confirmation of the Chair-
man and Vice Chairman of the Board of Governors beginning in
February of 1982, The section also provides that the terms of the
Chairman and Vice Chairman will begin 1 year and 12 days after the
President’s inauguration. Vacancies which occur during a term will
be filled only for the unexpired portion of the term.

Section 205. This section puts Federal Reserve bank directors, offi-
cers and employees under the conflict of interest provision, 18 U.S.C.
208, which applies to all other Federal employees. Section 208 already
applies to the Board of Governors and its staff.

Section 206. References to the Federal Reserve Act in this bill are to
the Feedral Reserve Act as amended through 1974.

TITLE TI—-AMENDMENTS TO THE BANEK HOLDING COMPANY ACT OF 1956

Section 301. Authorizes a bank holding company to retain shares in
a bank acquired in connection with defaults on debts previously con-
tracted for a period of 5 years and a company acquiring such shares
would not be required to be registered as a bank holding company for
5 years. Section 301 also makes explicit that shares acquired by non-
banks as well as banks in nonbank companies may be held for (a
period not to exceed) 5 years before they are required to be divested.

Section 302. Would amend section 8 of the Bank Holding Company
Act of 1956 (12 U.S.C. 1842) to allow the Federal Reserve Board to
shorten the time requirements for notice to the respective primary
bank supervisory authority from 30 to 10 days where the Board finds
that an emergency exists requiring expeditious action. i

Under this legislation, where the Board finds that it must act im-
mediately to prevent a probable failure of a bank or bank holding
company, the Board may dispense with all notice requirements, and
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the Board may act immediately with regard to any such merger, ac-
quisition, or consolidation application. ‘

Section 303. Would amend subsection (b) of section 11 of the Bank
Holding Company Act of 1956 (12 U.S.C. 1849) to shorten from 30
days to 5 days the Justice Department’s period for comment on an ap-
proved acquisition where an emergency exists requiring expeditious
action. In the case of a probable failure the Board may act immedi-
ately toeffectuate an acquisition.

Craxees v Existive Law Mape sy TtHE Biiy, as- RerorTeED

In compliance with clause 3 of rule XIIT of the Rules of the House
of Representatives, changes in existing law made by the bill, as re-
ported, are shown as follows (existing law proposed to be omitted is
enclosed in black brackets, new matter is printed in italic, existing
law in which no change is proposed is shewn:in’roman):

SEc’ﬁoN? OF THE Act oF SEPTEMBER 21, 1966

AN ACT To provide for the more flexible regulation of maximum rates of inter-
est or dividends payable by banks and certain other financial institutions on
deposits or share accounts, to authorize higher reserve requirements on time
deposits at member banks, fo-authorize open market operationsin‘agency issues
by the Federal Reserve banks, and for other purposes -
Sec. 7. Effective December 15, [1977] 1978 :

(1) So much of section 19(j) of the Federal Reserve Act (12
U.S.C. 371 (b)) as precedesthe third sentence thereof is. amended
to read as it would without the amendment made by section 2(¢).
of this Act. . ‘ :

(2) The second and third sentences of section 18(g) of the
Federal Deposit Insurance Act (12 U.S.C. 1828(g) ) are amended
to vead as they would without the amiendment made by section 3
of this Act. , e e v

(8) The last three sentences of séction 18(g) of the Federal
Deposit, Insurance Act (12 U.S.C. 1828(g)) are repealed.

(4) Section 5B of the Federal Home Loan Bank Act (12
U.S.C. 1425b) is repealed.

Feprral. Reserve AcT
® o % % * * #

GENERAL POLICY; CONGRESSIONAL REVIEW

8rg. 24. The Board of Governors of the Federal Eeserve System
and _the Federal Open Market Committee shall maintain long run
growth of the monetary and credit aggregates commensurate with the
economy’s long run potential to increase production, so as to promote
effectively the goals of mawimum employment, stable prices, and mod-
erate log-term. interest rates. The Board of Governors shall consult
with Qongress at semiannual hearings before the Committee on Bank-
ing, Housing, ond Urban Affairs of the Senate and the Commitiee
on -Banking, Finance and Urban A ffairs of the House of Representa-
tives about the Board of Governors’ and the Federal Open Market
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Committee’s objectives and plans with respect to the ranges of growth
or diminution of monetary and credit aggregates for the upcoming
twelve months, taking account of past and prospective developments
in production, employment, and prices. Nothing in this Act shall be
interpreted to require that such ranges of growth or diminution be
achieved if the Board of Governors and the Federal Open Market
Oommittee determine that they camnot or should wnot be achieved be-
cause of changing conditions.
® # ® #* ® ® *

FEDERAL RESERVE BANES

© Src. 4. When the organization committee shall have established Fed-

eral reserve districts as provided in section two of this Act, a certificate
shall be filed with the Comptroller of the Currency showing the geo-
graphical limits of such districts and the Federal reserve city desig-
nated in each of such districts. The Comptroller of the Currency shall
thereupon cause to be forwarded to each national bank located in each
district, and to such other banks declared to be eligible by the organiza-
tion committee which may apply therefor, an application blank in
form to be approved by the organization committee, which blank shall
contain a resolution to be adopted by the board of directors of each
bank executing such application, authorizing a subscription to the
capital stock of the Federal reserve bank organizing in that district
in accordance with the provisions of this Act. - ~
When the minimum amount of capital stock preseribed by this Act
for the organization of any Federal reserve bank shall have been sub-
scribed and allotted, the organization committee shall designate any
five banks of those whose applications have been received, to execute a
certificate of organization; and thereupon the banks so designated shall,
under their seals, make an organization certificate which shall specifi-
cally state the name of such Federal reserve bank, the territorial extent
of the district over which the operations of such Federal reserve bank
are to be carried on; the city and State in-which said bank is to be

" located, the amount of capital stock and the number of shares into

which the same is divided, the name and place of doing business of
each bank executing such certificate, and of all banks which have sub-
seribed to the capital stock of such Federal reserve bank and the num-

‘ber of shares subscribed by each, and the fact that the certificate is

made to enable those banks executing same, and all banks which have
subseribed or may thereafter subscribe to the capital stock of such

- Federal reserve bank, to avail themselves of the advantages of this

Aet. o0

The said organization certificate shall be acknowledged before a
judge of some court of record or notary public; and shall be, together
with the acknowledgment thereof, authenticated by the seal of such
court, or notary, transmitted to the Comptroller of the Currency, who
shall file, record and carefully preserve the same in his office.

Upon the filing of such certificate with the Comptroller of the
Currency as aforesaid, the said Federal reserve bank shall become a
body corporate and as such, and in the name designated in such orga-
nization certifieate, shall have power— '
First. To adopt and use a corporate seal.
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Second. To have succession after the approval of this Act until
disso'ved by Act of Congress or until forfeiture of franchise for
violation of law. ~

Third. To make contracts:

Fourth. To sue and be sued, complain and defend, in any court of
law or equity. , :

Fifth, To appoint by its board of directors a president, vice presi-
dents,; and.such officers and employees as are not otherwise: provided
for in this Act, to define their duties, require bonds for them and fix
the penalty thereof, and to dismiss at pleasure such officers or em-
ployees. The pres'dent shall be the chief executive officer of the bank
and shall be appointed by the board of directors, with the approval
of the Board of Governors of the Federal Reserve System, for a term
of five years; and all other executive officers and all employees of the
bank shall be directly responsible to him. The first vice president of
the bank shall be appointed in the same manner:and for the same term
as the president, and shall, in the absence or disability of the president
or during a vacancy in the office of the president, serve as chief execu-
tive officer of the:bank, Whenever s vacancy shall occur in the office of
the president or the first vice president, it shall be filled in the manner
provided for original appointments; and the person so appointed shall
hold office until the expiration of the term of his predecessor.

Sixth. To prescribe by its board of directors, by-laws not incon-
sistent with law, regulating the manner in which its general business
may be conducted, and the privileges granted to it by law may be
exercised and enjoyed. ~

Seventh: To exercise hy its board of directors, or ‘duly authorized
officers or agents, all powers specifically granted by the provisions of
this Act and such incidental powers as shall be necessary to carry on
the busines< of banking within the limitations prescribed by this Act.

Eighth. Upon deposit. with the Treasurer ¢f the United States of
any bonds of the United States in the manner provided by existing
law relating to national banks, to receive from the Comptroller of the
Currency circulating notes in blank, registered and countersigned as
provided by law, equal in amount to the par value of the bonds so
deposited, such notes to be issued under the same conditions and
provisions of law as relate to the issue of circulating notes of national
banks secured by bonds of the United States bearing the circulating
privilege, except that the issue of such notes shall not be limited to the
capital stock of such Federal reserve bank.

But no Federal reserve bank shall transact any business except such
as is incidental and necessarily preliminary to 1ts organization until
it has been authorized by the Comptroller of the Currency to com-
mence business under the provisions of this Act. _ ,

Every Federal reserve bank shall be conducted under the supervi-
sion and control of a board of directors.

The board of directors shall perform the duties usually appertain-
ing to the office of directors of banking associations and all such duties
as are prescribed by law. ’ !

Said board of directors shall administer the affairs of said bank
fairly and impartially and without discrimination in favor of or
against any member bank or banks and may, subject to the provisions
o% law and the orders of the Board of Governors of the Federal
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Reserve System, extend to each member bank such discounts, advance-
ments, and accommodations. as may be safely and reasonably made

with. due regard for the claims and demands of other mempber banks,
the maintenance of sound credit conditions, and the accommodation of

cominerce, industry, and agriculture. The Board of (Governors.of the
Federal Reserve System may: prescribe regulations further defining
within the limitations of ‘this Act the conditions under which dis-
counts, ‘advancements, and the accomimodations may-be extended to
member banks. Each Federal reserve bank shall keep itself informed
of the general character and amount of the loans and Investments of
its miember banks with a view to ascertaining whether undue use is
being made of bank ¢redit for the speculative carrying of, or trading

In securities, real estate,”or commodities, or for any otlier purpose
‘inconsistent with the maintenance of sound credit conditions; and, in
determining whether to grant or refuse advances, rediscounts or other
credit accommodations, the Federal reserve bank shall give considera-
tion to such information. The chairman of the Federal reserve bank
shall report to the Board of Governors of the Federal Reserve System
any such undue use of bank credit by any member bank, together with
his recommendation. Whenever, in ‘the judgment of the Board of
Governors of the Iederal Reserve System, any member bank is making
such undue use of bank credit, the Board may, in its discretion; after
reasonable notice and an opportunity for a hearing, suspend such
bank from the use of the credit facilities of the Federal Reserve Sys-
tem and may terminate such suspension or may renew it from time to
time. : ~

Such board of directors shall be selected as hereinafter specified and
shall ‘consist- of ‘nine members; liolding office for three yéars, and di-
vided into three classes, designated as classes A, B, and C.

Class A shall consist of ‘three members,=without discrimination on.
the busis of race, creed, color, sexy or national orviging who shall be
chosen by and be representative of the stock-holding banks. -

Class B shall congist of thres members, [who at the time of their
election shall be actively engaged in their district in commerce; agri-
culture or some other industrial pursuit.J who shall represent the pub-
tic and shall be elected without discrimination on the basis of race,
creed, color, sew, or national origin, and with due but not exclusive
consideration to the interests of agriculture, comenerce, industry, serv-
ices, labor, and consumers. ‘

“Class C shall consist of three members who shall be designated by
the Board of Governors of the Federal Reserve System. They shall be
elected to represent the public, withowt discrimination on the basis of
race, ‘creed, color, sex, or national origin, and with due but not ex-
elusive consideration to the inlerests of agriculture, commerce, indus-
try; services, {abor, and conswmers. When the necessary subsceriptions
to the ‘capital stock have been obtained for the organization of any
Federal reserve bank, the Board of Governors of the Federal Reserve
System shall appoint the clags C directors and shall designate one of
such directors as chairman- of the board to be selécted; Pending the
designation of such chairman, the organization committee shall exer-
cise the powers and duties appertaining to the office of chairman in
the organization of such Federal reserve bank.
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BOARD ‘OF GOVERNORSE OF THE FEDERATL RESERVE SYSTEM

Sec. 10. The Board of Governors of the Federal Reserve System
(hereinafter referred to as the “Board”) shall be composed of seven
members, to be appointed by the President, by and with the advice and
consent of the Senate, after the date of enactment of the Banking Act
of 1935, for:terms of fourteen years.except as hereinafter provided,
but.each appointive member of the Federal Reserve Board in office on
such date shall ‘continue to serve as a member of the Board until
February 1, 1936, and the Secretary of the Treasury and the Comp-
troller of the Currency shall continue to serve as members of the Board
until February 1, 1936. In selecting the members of the Board, not
more than one of whom shall be selected from: any one Federal Re-
serve district, the President shall have due regard to a fair representa-
tion-of the financial, agricultural; iIndustrial, and commerecial interests,
and-geographical divisions of the country. The members of the Board
shall devote their entire time to the business of the Board and shall
each receive-an annual salary of $15,000; payabie monthly, together
with actual necessary traveling expenses. o

The members of the Board shall be ineligible during the time they
are in office -and for two years thereafter to hold any office, position, or
einployment in any member bank; except that this restriction shall not
apply to a member who has served the full term for which he was ap-
pointed. Upon the expiration of the term of any appointive member of
the Federal Reserve Board in office on the date of enactment of the
Banking Act of 1935, the President shall fix the term of the successor
to such. member at-not to exceed fourteen years, as designated by the
President at the time of nomination, but in such manner as to provide
for the expiration of the term of not more than one member in any two-
year period, and thereafter each member shall hold office for a term of
fourteen years from-the expiration of the term of his predecessor,
unless sooner removed for canse by the President. Of the persons thus
appointed, one shall-be designated by the President as chairman and
one.-as vice chairman of the Board, to serve.as such for a term of four
vears. Ewrept that of the persons thus appointed, beginwing on Febru-
ary 1, 1988, and at four-year intevvals thereafter, one shall be desig-
nated by the President, by and with the adwvice and consent of the Sen-
ate, to serve as Chairman of the Board for a term of four years, one
shall be designated by the President. by and with the advice and con-
sent of the Sennte, to serve as Vice Chairman of the Board for a term
of four years. Whenever a vacancy shall oceur, other than by expira-
tion of term. among the Chairman or Vice Chairman of the Board of
Governors of the Federal Reserve Sustem appointed. by the President
as above provided, & successor shall be appointed by the President, by
and with the odvice.and ronsent of the Senate, to Il such vacancy, and
when annointed he shall hold office for the unexpired term of kis prede-
cessor. The chairman of the Board, subject to its supervision, shall be
its active executive officer. Each member of the Board shall within
fifteen davs after notice of appointment make and subscribe to the oath
of office. Upon the expiration of their terms of office, members of the
Board shall continue to serve until their successors are appointed and
have qualified. Any person appointed as a member of the Board after
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the date of enactment of the Banking Act of 1935 shall not be eligible
for reappointment as such member after he shall-have served a full
term of fouljteen vears.

Secrton 208 or Titre 18, Untrep States Cope

§ 208, Acts affecting a personal financial interest.

(a) Except as permitted by subsection (b) hereof, whoever; being
- an officer or employee of the executive branch of the United States
Government, of any independent agency of the United States, a Fed-
eral Reserve bank director, officer, or employee, or of the District of
Columbia, including a spe-ial Government employee, participates
personally and substantially as a Government officer or employvee,
throuoh decision, apnroval, disapproval, recommendation, the render-
ing of advice, investigation, or othérwise, in a judicial or other pro-
ceeding, applieation, request’ for a ruling or other determination, con-
tract, claim. controversy, charge, accusation, arrest, or other particular
matter in which; to his knowledee, he, his spouse, minor child, partner,
organization in which he is'serving as officer, director, trustee, partner
or employee, or any person of ‘organization with whom: he is nego-
tiating or has any arrangement concerning prospective employment,

has g finanéial interest— ~ ' '

Shall be fined not more than $10,000, or imprisoned not more than
two vears, or both, -~ , e ; S ;

(b) Subsection (a) hereof shall not apply (1) if the officer or em-
ployee first advises the (Government official responsible for appoint-
ment to his position of ‘the nature and cireumstances of the judicial
or other proceeding, application, request for a ruling or other deter-
mination; contract, claim, controversy, charge, accusation, arrest, or
other particular matter and makes full disclosure of the financial in-
terest and receives in advance a written determination made by such
official that the interest is not so substantial as to be deemed likely to
affect the integrity of the services which the Government may expect
from such officer or-employee; or (2} if, by general rule or regulation
published in the Federal Register, the financial interest has been ex-
empted from the requirements of clause (1) hereof as being too remote
or too inconsequential to affect the integrity of Government officers’ or
employees’ services. fn the case of class A and B directors of Federal
Reserve banks, the Board of Governors of the Federal Reserve System
shall be the Government official responsible for appointment,

Baxx Horpinve Compaxy Act or 1956

* # % # E S & B
S DEFINTTIONS
Src. 2. (a) (1) * * *
S Tk L # S o
(5) gﬁ)‘)cwgtgs?nding any. other provision of -this subsection—
# % * # Il ' & % *

(D) No company is a bank holding company by virtue of its
ownership or control of shares acquired in securing or collecting




E

18

a debt previously contracted in good faith, until two years after
the date of acquisition. The Board. is authorized wpon applica-
tion by a company to extend, from time to time for not more than
one year at -« time, the two-year period referred to herein for
disposing of any shares acquired by a company in the regulor
course of securing or collecting o debt previously contracted in
good faith, if, in the Board's judgment; such an extension would
not-be. detrimenial to the public interest, but no-such extension
shall in the aggregate exceed three years. =

* * ¥ % ¥ * %

ACQUISITION - OF BANK ~ SHARES OR ASSETS

. Sgc. 3. (a) It shall be unlawful, except with the prior approval of
the Board, (1) for any action to be taken that causes any company to
become a bank holding company; (2) for any action to be taken that
causes.a bank to become a subsidiary of a bank holding company; (3)
for any bank holding company to acquire direct or indirect ownership
or control of any voting shares of any bank if, after such acquisition,
such .company will directly or indirectly own or control more than 5
per.centum of the voting shares of such bank; (4) forany bank helding
company or subsidiary thereof, other than a bank, to acquire all or
substantially all of the assets of a bank; or (5) for any bank holding
company. to merge or consolidate with any other bank holding com-
pany. Notwithstanding the foregoing this prohibition shall not apply
to ();&)' shares acquired by a bank, (i) in good faith in a- fiduciary
capacity, except where such shares are held under a trust that consti-
tutes a company as defined in section 2(b) and except as provided in
paragraphs (2) and (3) of section 2(g), or (ii) in the regular course
of securing or collecting a debt previously contracted in good faith, but
any shares acquired after the date of enactment of this Act in secur-
ing or collecting any such previously contracted debt shall be disposed
of within a period of two years from the date on which they were
acquired ; or (B) additional shares acquired by a bank holding com-~
pany in a bank in which such bank holding company owned or con-
trolled a majority of the voting shares prior to such acquisition. T'he
Board is authorized upon application by a bank to ewtend, from time
to time for not more than one year at a time, the two-year period re-
ferred to above for disposing of any shares acquired by a bank in the
regular course of securing or collecting a debt previously controcted
in good faith,if,in the Board’s judgment, such an extension would not
be detrimental to the public interest, but no such extension shall in
the aggreqate ewceed three years. For the purpose of the preceding
sentence, bank shares acquired after the dafe of enactment of the Bank
Holding Company Act Amendments of 1970 shall not be deemed to
have been acquired in good faith in a fiduciary capacity if the acquir-
ing bank or company has sole discretionary authority to exercise vot-
ing rights with respect thereto, but in such instances acquisitions may
be made without prior apnroval of the Board if the Board, upon appl-
cation filed within ninety days after the shares are acquired, anproves
retention or, if retention is disapproved, the acquiring bank disposes
of the shares or its sole discretionary voting rights within two years
after issuance of the order of disapproval.
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(b) Upon receiving from a company any application for approval
under this section, the Board shall give notice to the Comptroller of the
Currency, if the applicant company or any bank the voting shares or
assets of which are sought to be acquired is a national banking associa-
tion or-a District bank, or to the appropriate supervisory authority of
the interested State, if the applicant company or any bank the voting
shares or assets of which are sought tobe acquired is a State bank, [and
shall allow thirty days within which} in order to provide for the sub-
mission-of the views and recommendations of the Comptroller of the
Currency or the State supervisory authority, as the case may be [, may
be submitted: If the Comptroller of the Currency or the State super-
visory authority so notified by the Board disapproves the application
in writing within said thirty days, the Board shall forthwith give writ-
ten notice of that fact to the applicant. Within three days after giving
such notice to the applicant, the Board shall notify in writing the ap-
plicant and the disapproving authority of the date for commencement
of a:‘hearing by it on such application}. The views and recommende-
tions shall be submitted within thirty calendar days of the date on
which notice is given, or within ten calendar days of such date if the
Board advises the Comptroller-of the Currency or the State super-
visory authority that an emergency exists requiring expeditious action.
1} the thirty-day notice period applies and if the Comptroller of the
Currency or the State supervisory authority so notified by the Board
disapproves the application inwrititug within: this period, the Board
shall forthwith give noritten notice of that fact tothe applicant. Within
three days after giving such notice to the applicant, the Board shall
notify in writing the applicont and the disapproving authority of the
date for commencement of « hearing by it on such application. Any
such hearing shall be:commenced not less than ten nor more than thirty
days after the Board has given written notice to the applicant of the
action of the disapproving authority. The length of any such hearing
shall'be determined by the Board, but it shall afford all interested par-
ties a reasonable opportunity to testify at-suchhearing. At the conclu-
sion thereof, the Board [shall by order shall, by order, grant or-deny
the application on the basis-of the record made at such hearing. In the
event of the failure of the Board to act on any application for.approval
under this seetion within the ninety-one-day period which begins on
the date of submission to the Board of the complete record on that ap-
plication, the application shall be deemed to have been granted. Not-
withstanding any other provision of this subsection, if the Board finds
that it must act immediately on any application for approval under
this section in order to prevent the probable failure of a bank or bank
holding company involved in a proposed acquisition, merger, or con-
solidation transaction, the Board may dispense with. the notice re-
quirements of this subsection, and if notice is qiven, the Board may
request that the views and recommendations of the Comptroller of the
Cuerrency or the State supervisory quthority, as the case may beybe
submitted immediately in any form or by anv means acceptable to the
Board. I'f the Board has found pursuant to this subsection either that
an emergency: existy requiring expeditious -action or that it must act
ammediately to prevent probable failure; the Board may grantor-deny
any such application without a hearing notwithstanding any recom-
mended disapproval by the appropriate supervisory authority.
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INTERESTS. - IN NONBANKING ORGANIZATIONS

Sec. 4. (a) * * ¥ -
* # & = % g L
(¢) The prohibitions in this section shall not apply to any bank
holding company which is (i) a labor, agricultural, or horticultural
organization and which is exempt from taxation under section 501
of the Internal Revenue Code of 1954, or (ii) a company covered
in 1970 more than 85 per centum of the voting stock of which was
collectively owned on June 30, 1968, and continuously thereafter, di-
reetly ‘or indirectly, by or for members of the same family, or'their
spouses, who are lineal descendants of common ancestors; and such
prohibitions shall not, with respect to any other bank holding com-
pany, apply to— , B
(1) shares of any company engaged or to be engaged solely in
one or more of the following activities: (A) holding or operating
properties us:d wholly or substantially by any banking sub-
sidiary of such bank holding company in the operations of such
banking subsidiary or acquired for such future use; or (B) con-
ducting a safe deposit business; or (C) furnishing services to.or
performing services for such bank holding company or its bank-
ing ‘subsidiaries; or (D) liquidating assets ‘acquired from. such
bank holding company or its banking subsidiaries or acquired from
any other source prior to May 9, 1956, or the date on which
isuch company became a bank holding company, whichever is
ater; ~ : :
(2) shares acquired by a bank [in satisfaction of a debt pre-
viously contracted in good faith, but such bank shall dispose of
such shares] holding company or any of its subsidiaries in satis-
faction of w debt previously contracted in good. faith, but such
shares shall be disposed of within a period or two years from the
date on which they were acquired, exdept that the Board is au-
thorized upon application by such bank helding: company to ex-
tend such period of two years from time to time as to such holding
company for not more than one year at a time if, in its judgment,
such an extension would not be detrimental to the publie interest,
but no such extensions shall extend beyond a date five years after
the date on which such shares were acquired; :
* #* ® * % * #*

SAVING PROVISION

Sec. 11, (a) * * * ,

(b) The Board shall immediately notify the Attorney General of
any approval by it pursuant to section 3 of a .proposed acquisition,
merger,or consolidation transactionf; and such transaction may.not be
consummated before the thirtieth calendar day after the date of ap-
proval by the Board.J /7 the Board has found that it must act tmmed;i-
ately in order to prevent the probable falure of o bank or bank holding
company involved in any such transaction, the transaction may be con-
summated immediately wpon approval by the Board. [f the Board has
adwised the Comptroller of the Currency or the State supervisory au-
thority, as the case may be, of the existence of an emergency requiring
expeditious action and has required the submission of views and recom-
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mendations within ten days, the transaction may not be consummated
before the fifth calendar day after the date of approval by the Board.
In all other cases, the transaction may not be consummated before the
thirtieth calendar day after the date of approval by the Board. Any
_action brought under the antitrust lJaws arising out of an acquisition,
merger, or consolidation transaction approved under section 3 shall be
commenced [within such thirty-day period} prior to the earliest time
under this subsection at which the transaction approval under section
3 mitght be consummated. The commencement of such an action shall
stay the effectiveness of the Board’s approval unless the court shall
otherwise specifically order. In any such action, the court shall review
de novo the issues presented. In any judicial proceeding attacking any
acquisition, merger, or consolidation transaction approved pursuant to
section 8 on the ground that suchtransaction alone and of itself consti-
tuted a violation of any antitrust laws other than section 2 of the Act
of July 2, 1890 (section 2 of the Sherman Antitrust Aet, 15 U.5.C: 2),
the standards applied by the court shall be identical with those that
the Board is directed to apply under section 8 of this Act, Upon the
consummation of an acquisition, merger, or consolidation transaction
approved under section 3 in compliance with this Aet and after the
termination of any antitrust litigation commenced within the period
preseribed in this section, or upon the termination of such period if no
such litigation is commenced therein, the transaction may not there-
after be attacked in any judicial proceeding on the ground that it alone
and of itself constituted a violation of any antitrust laws other than
section 2 of the Act of July 2,1890 (section 2 of the Sherman Antitrust
Act, 15 U.8.C. 2), but nothing in this Act shall exempt any bank hold-
ing company involved in such a transaction from complying with the
antitrust laws after the consummation of such transaction.

% & % % * *




¥

SUPPLEMENTAL VIEWS OF RICHARD KELLY
-ON H.RE. 9710

This ]omder is subject to my disagreement with the statement in
the Additional Views that “VVlth respect to Titles IT and ITI, we have
no objection onthe merits.”

Section 204 of title 1T provides for the appointment of a Chamnaﬁ
that would not be guaranteed a 4-year term under all circumstances
and provides that the Chairman so appointed would have to be con-
firmed by the Senate in his capacity as Chairman, both of which provi-
sions tend to further dilute the independence of the Federal Reserve
Board from the current pressure of politics.

i Ricmarp Kerry.
(22)




ADDITIONAL VIEWS OF HON. JOHN H. ROUSSELOT, HON.
GEORGE HANSEN, HON. HENRY J. HYDE, HON. RICH-
ARD KELLY, HON. MILLICENT FENWICK, HON. JAMES
A.S.LEACH

Although we support H.R. 9710 in its present form, we would have
preferred a simple 2-year extension of the authority to regulate in-
terest rates on deposits and accounts in depository institutions, com-
monly referred to as “regulation Q,” as approved unanimously by the
Subeommittee on Financial Tnstitutions, Our preferénce for the sub-
committee version is based on three major considerations:

1. Every member of this committee, regardless of his viéws on the
merits of extending regulation () realizes that it is extremely unlikely
that regulation Q will not be in effect 2 years hence, Even if financial
reform legislation is enacted during this peried, it is virtually certain
to.contain an extension of regulation  for at least 2 years. In the
absence of financial reform there will still be extensions of this au-
thority which was first instituted in 1966 on a “temporary” basis and
has been extended 13 times since then.

2. A 2-year extension will remove for a time the temptation either
to use extension of regulation Q as a “vehicle” for passing legislation
which cannot stand on its own merits or to hold meritorious legisla-
tion “hostage” to obtain an extension of regulation (. Since most mem-
bers of the committee know that regulation @ will be extended in any
everit, a 2-year extension would enable the committee to consider bank-
ing legislation on its merits for awhile.

3. With respect to titles 1T and II1,"we have no objection on the
merits. Title 11, the “Federal Reserve Reform Act,” passed the House
on a voice vote on September 12, 1977 Title IIT would give the Fed-
eral ' Reserve discretion to extend for up to 8 years the present 2-year
limit for a bank holding company to dispose of shares acquired by a
bank in satisfaction of a debt previously contracted in good faith. The
remainder of title TIT would speed the process of arranging the ac-
quisition of a failing bank and is noncontroversial. .

We realize that a failure to enact title 111 would cause hardship in
four situations in which banks have failed, not the least important of
which happens to involve Milwaukee, Wis. Our concern is that any
addition to a simple extension of regulation  may prompt Members
of the other body to propose additions of their own and thus jeopar-
dize the extension itself.

Jom~ H. RousseroT.
GroreeE HaNseN.
Hexry J. Hype.
Rrcasrp Keryy.
Miviicent FENWICK.
James A. 8. LeacH.
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BANKS AND BANKING

114 of ‘Title 18, Crimes and Criminal Pro-
cedure, and sections 67 and 858 of Title
31, Money and ¥Finance, enacted provi-
slons set out ns notes under seciions 27,
93, 375h, 461, 601, 635, 1451, 1693, 1728
17.10 1751 1752, 1495 1817, 1832, :un 3301,
3401 and 3415 of this ti le; and sections
1601 and 1693 of Title 15, and amended
provisions set out as notes under sections
401 of this title and section 1666f of Title
151 may be cited as the ‘Financial Tosti-

12 § 242

_Short Title of 1977 Amendment.:  Pub.L.
95-188, Title II, § 201, Nov, 18, 1977, 91
Stat, 1387, provxdod ‘that:  “This. title
{which enacted section 225a of thig title,
amended sections 242 and 302 of this title -
and section 208 of Title 18, and enacted
provisions set out as a note under sec-
tion 242 of this title} may be c:ted as the
‘Federal Reserve Reform Aect of 1977.”
Bavings Clause. Sections 29 and 30 of
the Federal Reserve Act were renumbered
30 and 31, respectively, by Pub,L. 95-630,

~ Oct, 15, 1949, ¢, 695, § 4, 63 Stat. 880.

- ed to_text, lncreaaerl members’

tutions Regulatory and Interest  Rate

Control Act of 1978’."’ Title I, § 101 Nov. 10, 1978, 92 Stat. 3641

BOARD or GOVERNORS OF THE FEDERAL RESERVE SYSTEM

Library References )
Banks and Banking &==353 et seq.
C.J.S. Banks and Banking § 785.

§ 241, Creation; membership; compensatlon and. expenses
-The Board of Governors of the Federal Reserve System (herslnafter
referred to as the “Board”) ahall be composed of seven members, to bhe
appointed by the Pregident, by and with the advice and consent of the
Senate, after Angust 23, 1935, for terms of fourteen years except as
herelnafter provided, but each appointive member of the Federal Reserve
Board in office on such. date shall continue to serve &3 a member of the
Board untll February 1, 1936, and the Secretary of the Treasury and the
Comptroller of the Currency shall continue to serve as merabers of the
Board until February 1, 1936. ' In selecting the members of the Board.

" not more than one of whom shall be selected from any one Federal Re-

serve district, the President shall have due regard to a fair representation
of the financial, agricultural, industrial, and commercial Interests, and
geographical. divisions of the country. “The members of the Board shall -

‘ ‘devote their entire time to the business of the Board and shall each re-:

ceive bagic compensation at the rate of $16,000 per annum, payable
monthly, together with actual necessary traveling expenses. As gmended’

Library references: Banks and Banking €5353; C.J.8. Banks and Banking § 785.

1549 Amendment, ~Act Oct. 10, 1949, cit- fect on the first day of the first pay pe-
salaries riod which began -after Qct. 15, g

from $15.000 to $16.000 per annum. . Repeals. Act Oct. 15, 1949, c. 695 § 4 63
Effective Date of 1949 Amendment,  The ~8tat. 880, cited_to the text, was repealed"
increased compensation provided for by - by Pub.L. 89-554,. § 8(a), Sept 8, 1966,,,.
At.t (}ct 15 1949 cited to te).t took et« 80 Stat. 655. ¥

§ 242, Ineligib;hty to hold office in member bsmks' qualiﬁcations
and terms of offxce of members' clmh'man ‘and vice chalrman, oath of
office - : 5 K

“The members of ‘the Board shall be ineliglb}e durlng the tlme they

care in office and for two years thereafter to hold any office, position, or

{i dent.

- employment in any ‘member bank, except. that this restriction shall not

apply to a_member who has served the full term for which he was ap—f
peinted.” “Upon - the expiration of the term of any appointive member of
the TFederal Reserve Board in office on ‘August 23, 1935, the President
shall fix the term of the successor to such member at not to exceed four-
teen years; as designated by the President at the time of nomination, but o
in such manner as to provide for the expiration of the term of not mere
than-one member in any two-year period, and thereafter e¢ach member’

shall ‘hold office for a term of fourteen yvears from the expiration of the

term of his predecessor, unless sooner removed for cause by the Presi--

Of the persons.thus appointed, one shall be designated by the-
President, by and with.the adviee and consent of the Senate, to serve as
Chairman of the Board for a term of four years, and one shall be desig-

- nated by the President, by and with the consent of the Senate, to serve

+ a8 Vice Chairman of the Board for a term eof four years.

'The chairman
of the Board, smbject to its supervision, shall be its active executive of-
ticer. Each member of the Bpard shall within fifteen days after notice
of appointment make and subscribe {o the ocath of office.  Upon the ex-

piration of their terms of office, members of the Board shall continue to
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12 § 242

serve until their successors are appointed and have qualified. Any per-
son appointed as a member of the Board after August 23, 1935 shall not
be eligible for reappointment as sueh member after.he shall have served

a full term of fourteen years.

As amended Nov. 16, 1977, Pub.L.
1388. - -

1977 Amendment.  Pub.li, 95-1838 substi-
tuted in third sentence. “one shall be
designated by the President, by and with
the advice nnd comnsent of the Senate, to
serve as Chairmen of the Board for a
term of four years, and one shall be des-
ignated by the President, by and with
the consent of the Senate, to serve as
Viee Chairman of the Bosard for a term
of four years” for “one shall be desig-
nated by the President as chairman and
one ag vice chairman of the Board, to

BANKS AND BANKING -

95-188, Title II, '§ 204(a), 91 Stat.

Effective Date  of 1977 - Amendment,
Section 204(b) of Pub.L. 83-188 provided
that: “The amendment made by subsec-
tion (2) [to the third sentence of thig
sectipn] takes effect on January 1, 1979,
and applies to individuals who are des-
ignated by the President on or after such
date to serve as Chairman or Viece Chair-
man of the Board of Governers of the:
Federal Reserve System.”

Legislative Histery. . For legislatiy
history and purpose of Pub.L. 95-188

serve as such for a term of four years”,
. . p. 3636,

see 1877 U.8.Code Cong., and Adm.News,

- § 244. Principal offices of Board; chairman of Board; obligations and
expenses; qualifications of members; vacancies S
The principal offices of the Board shall be in the District of Columbia.
At meetings of the Board the chairman shali preside, and, in his absence;
the vice chairman shall preside. In the absence of the chairman and the
vice chairman, the Board shall eleet a member to act as chairman pro
tempore. The Board shall determine and prescribe the manner in which
its obligations shall be incurred and its disbursements and expenses allow- :
ed and paid, and.may leave on deposit in the Federal Reserve banks the
proceeds of assessments levied upon them to defray its estimated expenses
and the salaries of its members and employees, whose employment, com-
pensation, leave;, and expenses shall be governed solely by the provisions of
this chapter and rules and regulations of the Board not inconsistent
therewith; - and funds derived from such assessments. shall not be
construed to be - Government funds or appropriated moneys.  No
member of the Board. of -Governors of the Federal Reserve System shall
-be an - officer or director  of any bank, banking institution, trust
company, or Federal Reserve bank or hold stock in any bank, bank-
ing institution, or trust company; and before entering upen his duties
as a member of the Board of Governors of the Federal Reserve System he
shall certify under oath that he has complied with this requirement, and
such certification shall be filed with the secretary of the Board. When-
ever a vacancy shall oceur, other than by expiration of term, among the
seven members of the Board of Governors of the Federal Reserve System.
appeinted by the President as above provided, a suceessor shall be. ap-
pointed by the President, by and with the advice and consent of the Sen-
ate, to fill such vacaney, and when appointed he shall hold office for the
unexpired term of hig predecessor,. Dec. 23, 1913, ¢. 6, § 10, 38 Stat. 260;
June 3, 1922, ¢. 205, 42 Stat, 620; June 16, 1933, c. 83, § 6(b), 48 Stat.
167; Aug. 23, 1835, ¢c. 614, § 203(a), (b), (c), 49 Stat. 704, 705,

References in Text. In the original, as dence in District of Calumbia, is not wn
amended, “this chapter, specific amend-  *inhabitant” of Northerm District of
ments-of this chapter, and rules and regu- - California and therefore could not be
lations of the DBoard not inconsistent suved in such district without itg consent.
therewith” reads “this Aet, specific' Peoples Bank v, Federal Reserve Ban
amendments thereof, . . .”, meaning of San_ Francisco; D.C.Cal.1944, 58 F.
the Federal Reserve. Act, Act Dec. 23, Supp. 23, appeal dismissed 148 ¥.2d 830,

1913. - For distribution of the Federal
Reserve Act, see note under section 226
of this title. )

Index to Notes

Partles 2
Venne 1

1. Venue
The board of gevernors of the Federa}
Reserve System, which hag official resi-

196

The fact: that section 305 of this title
made provision for appointment in each
reserve district of a federal reserve ageunt,
who was required to maintain loeal office
of beard of governors of  Federal Re-
serve System on premises of reserve -
bank and to act as official representative
of board, did not authorize maintenance
of action against board in dqistrict in
which board was not an inhabitant.  Id.

4. Partles

In suit to enjoin enforcement of con-
dition of membership required by board
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of gmerrxors of Federal Resene System
ag a prerequisite to granting plaintiff
right to become member bank of Federal
Reserve System, the board was an in-
dispensable parfy and- suit could nof, . be

“§ 247. Reports to Congress

- Merabership of International Banks in
Federal Reserve System; Report to Con-
gress. PubX. 95-369, § 3(g), Sept. 17,
1978, 02 Stat. 610, provmded that:

Board shall .report -to the Congress. not
later than 270 days after the date of en-

actment of this Act [Sept. 17, 1978) its

recommendations with respect to permit-
ting corporations or%anized or operating
under section 25 or 25(a) of the Federal
Reserve Aet {sections 601 to 604 and 611
to 631 of this title], to become members
of Federal Beserve Banks.”

Effect of International Banking Act of

12 §248

maxntamed against federal reserve agent
in absence of the board. Peoples Bank
v. Federal Reserve Bank of San Fran-
cisco, D.C.Cal.1944, 58 F.Supp. 25, appeal
dismissed 149 ¥, 2d 860, . : :

Congress. Pub.L. 95-369, § 3(h), Sept. 17,
1978, 92 Stat. 610, nrovided that: “As
part of its annual report pursuant to sec-
tion 10 of the Federal Reserve Act [this
section], the Board shall include its as-
sessment of  the effects of the amend-
ments made by this Act [see Short Title
note set out under section 3101 of this ti-
tle] on the eapitalization and activities of
eorporations organized or operating . un-
der section 25 or 25(a) of the Federal Re-
serve Act gsectmm 601 to 604a or 611 to
631 of this title}, and on commermal
hanks and the banl,ing system." .

‘1978 on International Banks; Report to-

§ 248.. Enumerated povzers

" The Board of Governors of the Federal Reserve System shall be auth0-=
rized and empowered: :

Ex.umhlatlon of a(.counts and affatrs of banks; publlcatlon of weekly
statements; reports of Habitittes and asgets of depository
insiltutions; covered institutions

(a.) (1) To eéxamine at its diseretion the accounts, books, and affairs of
each Federal reserve bank and of each member bank and to require such
statements and reports as it may deem necessary. -The sald board shall

publish once each week a statement showing the condition of each Feder-
al reserve -bank and 'a eonsolidated statement for all Federal reserve
“banks.  Such statements shall show in detail the assets and liabilities of
the Federal regerve banks, single and combined, and shall furnish full in-
formation regarding-the character of the money held as reserve and the
amount, nature, and maturities of the paper and other investments owned
or held by Federal reserve banks.

(2) To require any depository institution specified in this paragraph to
make at such intervals as the Board may prescribe such -reports of its
11abilit1es and assets as the Board may determine to be necessary or de-
sirable to enable the Board to discharge its respongibility to monitor and
control monetary and credit aggregates. Such reports shall be made (A)
Adirectly to the Board in the case of member banks and in the case of oth-
er depository institutlons whoese reserve requirements under section 19 of

_ this Act exceed zero, and (B) for all other reporis to the Board through
the (i) Tederal Deposii Insurance Corporation in the case. of insured
State nonmember banks, savings banks, and mutual savings banks, (if).
National Credit Unlon Administration Board in the case of {nsured eredit
unions, (iil) Federal Home Loan Bank Board in the case of any institu-
“tlon insured by theé Federal Savings and Loan Insurance Corporation or.
which is & member as defined in section 1422 of this title, and (iv) such
State officer or agency as the Board may designate in the case of any
other type of bank, savings and loan asgoclation, or credit union, .. The
Board shall endeavor to avoid the imposition of unnecessary burdens -on
reporting institutions and' the duplication of other reporting require-
ments,  Except as otherwise required by law, any data provided te any
department, agency, or Instrumentality of the United States pursuant to
other reporting requirements shall be made available to the Board.  The
Board may classify depository institutions for the purposes of this para-
; graph and may impose different requirements on each such class

[See mam volwme Jor text of (b )]

Smnendlng reserve requiremertts

( c) To suspend for a period not exceeding thirty days, and from time
to time to renew such susgpension for perfods not e}\ceeding fifteen days
~”a.ny TeServe. requlrements specified in this chapter:
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PUBLIC LAW 95-188—NOV. 16, 1977

Public Law 95-188
95th Congress
An Act

To extend the authority for the flexible regulation of interest rates on deposits
and accounts in depository institutions, te promote the accountability of the
Federal Reserve System, and for other purposes.

Be it enacted by the Senate and. House of Pepresenmtives of the
United States of America in Congress assembled

TITLE I--REGULATION OF INTEREST RATES

Sec. 101. Section 7 of the Act of September 21, 1966 (Public Law
89-597),1s amended by striking out “December 15, 19777 and inserting
i lien thereof “December 15, 1978”.

TITLE 1I—AMENDMENTS TO THE FEDERAL
RESERVE ACT

Sec. 201, This title may be cited as the “Federal Reserve Reformn
Act of 19777,

CONGRESSIONAL-FEDERAL RESERVE DIALOG ON MONETARY POLICY

See. 202, Insert a new section 2A immediately after section 2 of the
Federal Reserve Act to read as follows:

“GENERAL I’OLICYZ CONGRESSIONAL . REVIEW

“Skc., 2A. The Board of Governors of the Federal Reserve System
and the Federal Open Market Committee shall maintain long run
growth of the monetary and credit aggregates commensurate with
the econony’s long run potential to increase production, so as to pro-
mote effectively the goals of maximum employment, stable prices, and
moderate long-term Tnterest rates. The Board of Governors shall con-
sult with COH"IGQS at semiannual hearings before the Committee on
Banking, Houcmb, and Urban Affairs of the Scnate and the Com-
mittee on Banking, Finance and Urban Affairs of the House of Rep-
resentatives about the Board of Governors’ and the Federal Open
Market Committee’s objectives and plans with respect to the ranges

of growth or diminution of monetary and credit aggregates for the
upcommﬂ twelve months, taking account of past and pr o<=pect1ve devel-
opments in production, emplovment and prices. Nothing in this Act
shall be interpreted to require that such ranges of crrowth or diminu-
tion be achieved if the Board of Governors and the Federal Open
Market Committee determine that they cannot or should not be
achieved because of changing conditions.”.

BOARD OF DIRECTORS OF FEDERAL RESERVE BANKS

Sec. 202. The following paragraphs of section 4 of the Federal
Reserve Act are amended :
(2) the tenth paragraph by inserting after the comma the fol-
lowing: “without dlscrlmmatlon on the basis of race, ereed, color,
sex, or'national origin,”.

91 STAT. 1387

Nov. 16, 1977
{H.R. 9710}

Depasitory
institutions.
Interest rate
controls,
extension.

12 USC 461 note.

Federal Reserve
Reform Act of
1977.

12 USC 226

note.

12 USC 223a.

Semiannual
hearings before
congressional
committees.

12 USC 301
and note.

12 USC-302.
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91 STAT. 1388

12 USC 302.

12 USC 302.

Effective date.
12 USC 242 note.

12 USC 226.

Acquired shares,
disposition, time
extension.
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(b) the eleventh paragraph by striking all after “members,”
and substituting “who shall represent the public and shall be

elected without discrimination on the basis of race, creed, color,

sex, or national origin, and with due but not exclusive considera~

tion to the interests of agriculture, commerce, industry, services,
labor, and consumers.”. o .

(e) the twelfth paragraph by inserting immediately after the
first sentence thereof the following sentence: “They shall be

elected to represent the publie, without discrimination on the’

basis of race, creed, color, sex, or national origin, and with due
but. not exclusive consideration to the interests of agriculture,
commerce, industry, services, labor, and consumers.”,

SENATE CONFIRMATION OF CHAIRMAN AND VICE CIHAIRMAN OF ROARD OF
GOYERNORS : ' i

Src. 204. (a) The third sentence of the second paragraph of section

oy

10 of the Federal Reserve Act (12 U.S5.C. 242) is amended.to read as-

follows: “Of the persons thus appointed, one shall be designated by =

the President, by and with the advice and consent of the Senate, to
serve as Chairman of the Board for a term of four years, and one-shall

be designated by the President, by and with the consent of the Senate,

to serve as Vice Chairman of the Board for a term of four years.”.

(b) The amendment made by subsection (a) takes effect on Jan- .
uary 1, 1979, and applies to individuals who are designated by the

President on or after such date to serve as Chairman or Vice Chair-
man of the Board of Governors of the Federal Reserve Systeny.

CONFLICTS OF INTEREST

Szc. 205. (a) Subsection 208(a) of title 18, United States Codé,

is amended by adding “a Federal Reserve bank director, officer, ot
employee,” immediately before “or of the District of Columbia™

(b) Subsection 208(b) of title 18, United States Code, is amended
by adding the following new sentence at the end thereof: “In the casc
of class A and B directors of Federal Reserve banks, the Board of
Governors of the Federal Reserve System shall be the Government
official responsible for appointment.”. :

REFERENCES TO FEDERAL RESERVE ACT 1’;\1&\(}1%.&1’}13

SEc. - 206. References in this title to paragraphs of the Federal
Reserve Act rvefer to the paragraphs as designated in the compilation
of the Federal Reserve Act as amended through 1974, compiled under
the direction of the Board of Governors of the Federal Reserve System
in its Jegal division. :

TITLE TII—AMENDMENTS TO THE BANK HOLDING
COMPANY ACT OF 1956 '

Sro. 301. (a) Section 3(a) of the Bank Holding Company: Act of
1956 (12 U.S.C. 1842(a)) is amended by inserting after the second
sentence the following new sentence: “The Board is authorized upon

application by a bank to extend, from time to time for not more than:
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~one year at a time, the two-year period referred to above for dispos-
_ing of any shares acquired by a bank in the regular course of securing
. or-collecting a debt previously contracted in good faith, if, in the
Board's Judvment such an extension would not e detmmentql to the
~public mterect but 110 such extension shall in the aggregate exceed
three years.”.
~ (b) Section 2(a) (5) (D) of sueh Act (12 U.S.C. 1841(a) (5) (D))
_1s amended by adding at the end thereof the following new sentence:
“The Board 1s authorized upon application by a company to extend,
from time to time for not move than one year at a time, the two-year
period referred to herein for dl%posuw of any shaves acquired by a
company in the regalar course of securing or collecting a debt previ-
ously contracted in good faith, if, in the Board's Jud(rment such an
extension would not Te detrimental to the public interest, but no such
wlensmn shall in the aggregate exceed three years.”.
~{e) Section 4(c)(2) of the Bank Holding Company Act of 1956,
as amended (12 U.5.C. 1843(c)(2)), is amended by striking out
Msharves acquired by a bank i 111 satisfaction of a debt previous }V con-
tracted in good faith, but such bank shall dispose of such shares w1thm
a period of two years™ and inserting in lieu thereof the following
“shares acquired by a bank holding company or any of its subsicliaries
. in satisfaction of a debt pl'e\'lomly contracted in good f:uth but such
“shares shall be disposed of within a period of two years”,
-Sec. 302. Section 3(b) of the Bank Holding Company Act of 1956
(1*) U.8.C. 1842) is amended to read as follows:
“(h) Upon receiving from a company any 1pp110at10n for approval
under this ‘~(’Cf1011, the Board shall give notice to the Comptroller of
the Currency, if the applicant comp‘my ov any bank the voting shares
or assets of which are sought to be required is a national banking asso-
ctation or a District bank or to the appropriate supervisory antlior ity
of the interested State, if ‘the applicant company or any bank the vot-
ing shares ov assets of which are sought to be acquired 1s » State bank,
in order to provide for the submission of the views and recommenda-
tions of the Comptroller of the Currency or the State supervisory
authority. as the case may be. The views and recommendations shall be
submitted within thirty calendar days of the date on which notice is
given, or within ten calendar days of such date if the Board advises
the (omptmller of the Cun’en@) or the State supervisory authority
that an emergency exists requiring expeditious action. If the thirty-
day notice period applies and if the Comptroller of the Currency or
the State supervisory authority so notified by the Board disapproves
the application in writing within this period, the Board shall forthwith
give written notice of that fact to the applicant. Within three days
after giving such notice to the applicant, the Board shall uotify in
\\'1'1t1n<>‘ the applicant and the disapproving authority of the date for
Lommencmnent of a hearing by it on such application. Any such hear-
ing shall be commenced not less than ten nor more than thirty days
after the Board has given written notice to the applicant of the action
of the disapproving authonty The length of any such hearing shall
‘be determined by the Board, but it shall afford all interested paltles a
reagoniable opportunity to tes stify at such hearing. At the conelusion
“thereof, the Board shall, by order; grant or deny the application on

91 STAT. 1389

Bank shares or
assets,
applications for
acquisition.
Notice ta
Comptroller-of
the Currency or
State supervisory
authority.
Views.and
recommenda-
tions.

Disapproval.

Hearings.
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Applications, the basis of the vecord made at such hearing. In the event of the failure .
nonaction

of the Board to act on any application for Lppxoval under this section’
mthm the ninety-one-day period which begins on 'the date of submis-
sion to the Board of the complete record on that application, the appli-
cation shall be deemed to have been granted. Notw ithstanding .any
other provision of this subsection; if the Board finds that it must act,
immediately on any apphmtlon for approval under this section in
ovder to prevent the probable failure of a bank or bank holding com=
pany involved in a proposed acquisition, merger, or consofidation trans-
action, the Board may dispense with the notice requirements of ihis
subsection. and if notice i given, the Board may request that the views
and recommendations of the Comptroller of the Currency or the State
supervisory authority, as the case may be. be submitted immediately
in any form or hy any means acceptable to the Board, If the Board has
fmmd pursnant to this subsection either that an emergency exists
requiving expeditions action or that it must act immediately to prevent
pr obable failure. the Board may grant or deny any such application
without a hearing notmthstandm(r any recommended disapproval by
the appropriate supery isory dllﬂl()llt). . '

deemed approval.

Acguisitions, Ske. 303, Section 11(b) of the Bank Holding ('om])fmy Act of 1966
~mergers,-and (12 TL.S.C. 1849) isamended to read as follows: :
Ron?f‘il‘de_mons‘ “(b) . The Board shall immediately notify the Attorney (1(’]191'1] of
Aat‘;rf:;m" ' any approval by it pursuant to section 3 of a proposed acquisition, -
General, merger, ov consolidation transaction. If the Board has found that-it -
12 USC 1842, must act inmediately in ovder to prevent the probable failure of a bank

or bank holding company involved in any such transaction; the trans-
action may be consummate immiediately upon approval by the Board.
If the Bo‘ud has advised the Comptroller of the Currency or the State
supervisory authority, as the case may be, of the existence of an emer-
gency requiring oxpwhtmua action and has required the submission of
views and recommendations within ten days; the transaction may not
be consummated before the fifth calendar day after the date of approval
by the Board. Tn all other cases, the transaction may net be consum-
mated befare the thirtieth calendar day after the date of approval by
Antitrust actions. . the Board. Any action brought under the antitrnst Jaws arising out of ,
an acqmsltmn, merger, or mnqohdatmn transuction appmvod under
section 3 shall be commenced prior to the earliest time under this
subsection at which the transaction approval under section 3 riaight be
consummated. The commencement of surh an action shall stay the
effectiveness of the Board's approval unless the court shall otherwise
. specifically order. Inany such action, the eourt shall review de novothe
Judicial issues presented. In any judicial proceeding attacking any acquisition,
standards. merger, or consolidation transaction approved pm'mmnt to section 3 on
the trmund that such transaction alone and of itself constituted a
violation of any antitrust Jaws other than section 2.of the Act of July )
1890 (section 2 of the Sherman Antitrust Aet, 15 U.S,C. 2), the stand-
ards applied by the court shall be identical with those that the Board is
directed to apply under section 3 of this Act. Upon the consummation
of an acqmsltlon merger, or consolidation transaction approved under
section 3 in comph‘mce with this Act and after the fermination of any
antitrust litigation commenced within the period prescribed in this
section, or upon the termination of such period if no such litigation is
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mmenced thérein, the transaction may not thereafter be attacked in

. any judicial-proceeding on the ground that it alone and of itself con-
‘stituted a violation of any antitrust laws other than section 2 of the Act
~of July 2, 1890 (section 2 of the Sherman Antitrust Act, 15 U.S.C. 2),
but: nothing in this Act shall exempt any bank holding com pany
involved in such a transaction from complying with the antitrust laws

after the consummation of such transaction.”.

: Approved 4November 16, 1977.

LEGISLATIVE HISTORY:

HOUSE REPORT No. 95-774 (Comr. on Banking, Finance and Urban Affairs).
CONGRESSIONAL RECORD, Vol. 123 (1977):

Oct. 31, considered and passed House.

Nov. 1, considered and passed Senate, amended.

“Nov. 2, House concurred in Senate amendment,

29-19% 0O -~"80 - 890
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5 | TERM: 1k years (HOLDOVERS) - 2L
mm OF GO@NORS OF THE FEDERAL RESERVE SYSTEM RS KEVEN
| hTAME ’ . D i?&t‘z%;ict Exgli.rnés Nommated‘ Confirmed | :i?rizils ,Vx»ce}
2R Region 12 "
IARTIN, Preston : () et 1/31/96] 3/17/82] 3/30/82| 3/30/82 | FHSchultz, tm exq
““““““ (Tor e term o Tourtesn Years TToH 2/ 1782 ) | T e e
... (FHSchultz rsgnd. 2/11/82, no eff{ date; ack. 3/25/82, eff. 2/11/82) | . ...

e 2 DL et e e e

5. GOVERNMENT PRINTING OFFICE : 1920—0-334-630




BOARDOF GOVERNORS OF THE FEDERAL RESERVE SYSTEM

TERM:

14 years

MEMBERS: SEVEN

15

(HOLDOVERS) ~ '

o NAME State E?t;ﬁ?es Nominated | Confirmed | Cgom;rgtiis-' Vicé
(AFBurns rsgnd. 1/12/78,|eff. 3/31/78 "or gny earlier convenient time;’
acc. 1/13/78, no eff. dave.) |\ | b
- (oATH:  3/8/78) Dist. 12 - DMLA1Iy,.
MILLER, G. William (D)| Calif. 1/31/921 1/25/78 3/3/78  3/8/78| term expiring
(for a term of fourteen years from 2/1/78)| ~ e e : e
| o qbist. T ' 1 ey
TEETERS, Nancy Hays (D)| Tndiama | 1/31/8%| 8/28/78 9/15/78|. .9/11/78 | A¥Burns, rsend.
~ (for the unexpired term pf fourteen years from 2/1/70) R S
. (PCTackson,Jr. rsend. 10/18/78, eff. 11/17/78; acc. 11/20/78,|eff. 11/17/78.)
. (SSGardner, died 11/19/78) : : e
o : Dist. 27 o o o SSGafdner,'?
RICE, FEmmett John -~ (D)|N.X. 1/31/90 ) 5/16/79 | 6/12/79 6/13/79|deceased
“(for the unexpired term pf fourteen years from 2/1/76) ; S
, T » Dist. 0 ( SN : A PCJackson,dr.,“
*SCHULTZ, Frederick H. (D)| Fla. 1/31/82 | 6/14/79| T/18/79| 7/19/79 | rsend. '
(for the unexpired term pf fourtegn years Trom 2/1/60) B
(GWMiTTer nominated 7/20) 79 €6 be| Becratary of the Mreasury; i
___________ appointed: 6/79 .) el ] N
U.5. GOVERNMENT PRINTING OFFICE 16—80236—1
SOAKD OF COVERIORS OF THE FEDBRAL FESEVE srsTmy | TR Dhyeers | (o 16
R - ~ MEMBERS: SEVEN et AL '
NAME State E’J)::;rilrlzles Nomipated | Confirmed | Cs?gﬁfés' Vice
(Oath - 8/6/79% Dist. 3 N .
VOLCKER, Pawl A. (b) g 1/31/92) 7/27/79|  8/2/79 8/6/79 | cWMilier
(for the unexpired term off fourteen years Trpm 2/1/78
_{omller rsend. 8/6/79, |e£f. upon| taking office as Secretary jof the
Treasury; acc. 8/14/79, leff. 8/6/19.) A ‘
(PEColdwell rsgnd. 2/8/80, eff. 2/89/80; ack. 2/26/80, eff. 2429/80)
, Dist. 10 , PEColdwell,
SRAMLEY, Lyle Elden (p) Kamsas 1/31/94| 3/18/80 | WITHDRAWY-3/21/80 | tm. exp.
(for a term of fourteen years from p/1/80)
g _Dist. B - | PEColdwell,
CRAMLEY, Lyle Elden (D) Mo.. w .= .1/31/9% 3/21/80| 5/15/80| 5/16/80| tm. exp.
(for a term of fourteen ygars from 2/1/80 ‘

U.5, GOVERNMENT PRINTING OFFICE

16—80235-1




Nominated

sioned .

5

WALLICH, Henry C.

a/ee/7h|

/o) |

b (AFBrimmer rsgd. 5/1

B/3/7H

8/51/7h.)

BOARD OF COVERNORS OF THE FEDERAL RESERVE SYSTEM :

tir,Termi':ih“yéérs [y S
T UHOLDOVER

MEMBERS: T
NAME State EE;E?;S Nominated | Confirmed Cs‘?olgf(if",' Vice
T |Dist. 11| | N Y RS
COLDWELL, Philip Eaward (D) | Texas | 1/31/80 | 9/26/7h| 10/9/Tk |10/18/Tk AFBrimmer, rsgd.
(for the unexpired term of fourteen years frpm 2/1/661) -
(JESheehan rsgd. 4/15/75, eff.|6/1/75; alcc. 4/22/75, eff. 6/1/75.)
: . |Dist. 6 : S s S e
IACKSON, Philip C., Jr.  (D)| Alsb. [1/31/82 |5/22/75 |6/25/75 | 6/26/75 |iEShechan, rsed.
(for the unexpired term of |fourteen |years from 2/1/68) T - e ”
(JMBucher rsgd. 10/28/T5, eff. QOB 1/2/74 or such earlier date as may
suite your convenience; acc. 1/2h/75, eff. 1/2/76.) :
Dist. 5 L o
PARTEE, J. Charles (1) | Va. 1/31/86 {12/8/75 |12/19/75|12/22/75 | IMBucher, rsgd.
: Dist. 3 | o ; 5 e S
fGARDNER, Stephen S. (R) |Pemma. -|1/31/90 [1/20/76 |1/29/716 | 1/29/76 GWMitchell,tm.§x§‘
(for a term of fourteen years from 2/1/76) A e S 3 TR
(RCHolland rsgd. 3/17/764 eff. 5/15/76; accl. 4/15/76| eff. 5/15/76.)
. : : Dist. ' ' s :
LILLY, David M. - (R) Minn . 9 1/31/78 |4/26/76 | 5/28/76 | 6/1/76 |RCHOlland, rsgd.
(for the unexpired term of | fourteen|years from 2/1/6kL)

V.5, GOVERNMENT PRINTING CFFICE

16—80235-1




Nominated |- C

Comxm
- sioned::

-

' )”(D\ifé%':?lé) :
(R) L

“(wwsﬂerrlll;rsgd 11/15/7
_‘_,--12/3.0121,__@& .

1ti0l’}.€d_; b,

- «.: (Oath: 1/13/72 . ‘J_;j Gisn i ;
SHERHAN, John Eugene - - (R ) ‘~l/31/82 g - 12/23/T1 g
(:or the unexna*ed‘te“m of fq brs fro ¢/1/68) S b .

' V/31/82 | 1/2k/72. 211072 | 2/7/72
(for the unexnlrnd term of Fice ,3?$>£:°m;3/1/58}’. b |
 ‘M?‘ﬁ  "“g, o S (Dlst 12 - 5 ? : “;   G e ; ;f  

BUCHER,. Jeffrey M. - (R) Calif. 1/31/85‘ W/jor/72 \ 5/31/72 | .6/2/72 STMaisel, tm.exp.
fLorfa term of 1k yrs from 2/L/72) S50 UG Mn IRPES T SN

f(SJMaiSelw‘sgd 5/31/72
'conflrmatlon of his su

weff' cob
ccessor bi

Sy

~the Sens

ate. onS/?

Ltr ‘was submitted

expr6551ng appre01atlo

n for hls

serv1ce fo tbe nat

2k

/725 ac
1.0 .

{ipon. the
4. 6/8/72

73,;or,aw

datefthat

(JLRobert on rsgd- /29’73, eIf. cob h/BO/ ;- earller -
‘nlght better suit Pres' convenilence: accl. 4/25/73), eff. 4/3 0/T30).. :
Dist. 10 | . | - o ,
HOLLAND Robert C. (R)| Nebra. |1/31/78 |5/16/73.|6/1/73 | 6/ 11/73mobef;§on rsga

CW.5, BO¥ERNMENT PRINTING OFFICE

16--80238-1




BOARD ‘OF.GOVERNORS OF THE FEDERAL RESERVE SYSTEM

¢ Term: 1l years - T

Members

NAME

State

Term
Expires

Norminated

Confirmed

Commis-

sioned Vice

(DISTS) ,
' (Dist. No. T)

/1PCI{ELL George W. | (D

-7); (Remalnder tm of 1k yrs fm
"MITCHELL, George W. (D

(Tm of 4 yrs fm 2/1/62)
GHKing rsgd

Liinele

Ill;non,s N

,nltl,éf da e

1/14/63|.

of

GHKing, Jr.

0.5, GOVERNMENT PRINTING OFFICE

563086-h

i i ?



PO

| T mers: 7 4 oilc X
OKRD:Or GOVERVORS OF THE FEDERAL RESERVE SY%;WW : Term: 1k years : Salary:-5154000
. Tm Xires
| N_AME State Nominated | Confirmed | Commis— - 'Vice

ISTS.

JMILLS Abbot L., Jr. (12)|Oregon |. . . 1/23/52 | 2/6/52 |2/7/52 | MSEccles,rsgd.
10) (Unexplred term of 1, years from| February|l, 194L)- ' , « o
~7/BQBERTSON, James Louis (10 Nebraska |1/31/64 |1/23/52 | 2/6/52 | 2/7/52 | ELNorton,rsgd.

N (Unexpired term of 1k years from| February (i, 1950 ). |
~ (Oliver S. Powell resigned 6/26/52, effective mz.dnw cht 6/30/62;

‘accepted 6/30/52 as tendereé.)Q

[See Record 8.

. S. GOVERNMENT BPRINTING OFFiCE 732872 . . \
e y - E

(11} f ’ sed OCu0b€
v oHEPABDSON “Charle s) Noah LR) :

George. Harald,._;Ir
(Dist. No.:6)
(Remainuer of trc-rm

5. GOVERNMENT PRINTING GFFICE.

See Record 9.

PREE s




iz 23, 1935.

Dav1s reswnni 4/11/44

, effectzva 4/15/4

E/Ransom. Ronald (6) ”M‘é\"

T Members: 7 : ol
% FEDERAL RESERVE SYSTEM. Term 14 years. Salary Y5000
NAME ‘State |, Beoess | Nominated | Confirmed | gl
g&cles,.dbrxlnsx"ﬁg _______ (12)..|..] Utah || 2/1/%0_l2/8/40. | 2/16/40 .
Unexplred term of 8 yeaz's from Fsbruary 1, 1936. " , szd 3}’2 o
D&m,--Chester Cooo £B). AL 2/1/40 _|2/9/80 | 2/16/40_| Eccles, j}g}'m exe
.~ Term of 14 years from February 1) 1940, : sgd 3/2 i
(Bcoles did not desire reappointment for a full term of 14 years; Davis re-.
- signed, Eccles was nonginated for unexpirpd term of Dav:.s, amnd Dams
wa.s. then mominated for the full,.t@m-.ﬁﬁé.-?@.@ﬁl,@.i‘z)

4. Davis..

Reappt

____________________________________________ 8SE4CE FOR JR. SZTMCAAK SO ME [COULD SERVE S
: SUB*I;REA ZIRJACTOR "(’% Y"UGOSL.’LVI%. : S‘?Z STATE. e e
"‘(’ITT 0K FDR. SR TRt SR AT SRR, . L
.| Utah cesees | 1/12/44 | 1/20/44 | 1/21/4k| Reappt.
from.February 1, 1944, &% SURKITEISS AN B -
11/6/45-ACCPTD i/21/46.
see CaI'd 6 . 3. GOVERNMENT PRINTING ORFICE 129218
, TR ‘ R : Members*' :7~ o
BOARDOF GOVERNCRS OF THE FEDERAL RESERVE SYSTEM = Term: 14 yrs.
5 Public 305 - August 23, 1935. Szlary: 4359606~
NAME Stafce aﬁp%?&?ﬁent Nominated | Confirmed ,'Csc;x(ilrgém Vice
*/VARDA»&N James Kimble 5 Jr‘.-s? Missouri (31721746 14/3/46 | 4/3/46 John McKee
(Term of fourteen years from Febmary 1, 1946., vice John YicKee ) : ' A
VCLAYTON, Lawrence. (L) . hass. .. | 42/3/4? (A0 |2 /kT.. Ralph if.Morrison
Term of fourteen years friom rebruaz,r l 938 o)
g Ronald Ransom DECEASED, BIE EFCRTNRIRIIY RTINS IS SRt SIS RIS
Vsoniczax, M. S. (7 )| IT11in0is|  seeeee 1/26/48 V/zo/z,s 2/21/48 |Reappt.
.....(Far term of fourteen yeans from February.l.| 18YUbY.
e over =
JMcCABE, Thomas Bayard /(3 )| Pa, | veeene |1/26/48 \4/12/48 | 4/13/48 | Ronald Ransom
~(For umexpired term of fourteen yedrs from February 1) 1942) 5 4 «e«ss+«+h RRansom DECEASED
.--_-(.l,@xmgme,-ﬁlay‘.ban__dﬁgﬁaﬁﬁ 1.12/4/49). (TBMcCabe resigned 3/9/51,! eff'e 3/31;accepted 3/15/5
Y NORTON, Edward Lee (6) |Alabama : 5/26/50 |6/2/50 |8/23/50 | EGDraper :
.......... {Term.of 1. years. :Ercm February. 1 --1.9.5&)-12 .
\/POJELL, Oliver S. 12 Ta.rm. ... 7/12/553 8/9/50 |8/23/50 LC'Layton,dec’d
........... QUnexp,,r_ed._Lgrm-g,f_m years. from February 1, 1938)4x . |
'/“ARTIN William MoChosney,dn. N,¥.(2) . . . |3/19/51 5 3/21/51|3/22/51 TioCabe I‘Sgd'
(Unexnlred term of fourfleen years| from February 1, 1942 N
[(La.rr:x.ner S. Eccles resigned effective July 14, 1951) ,
e ATEREESNEE, D DODOE TESLGNCT SRR AL £ et AP S, ORI T
E (Edward Lee Norton resigned 1/21/52, effective Febryuary 1, 1952; accepted
S January. 22y 1952, effective February 1, 1952.) | S R
0. M. GOVERNMENT PRINTING OFPICK 129218

v \
See Rocord '{ .




BOARD ~

“Act June 16, 1933

Pub 66

i \r"’ :
. Narrie. State, Ap}fi?:::ent. Nominated. | . Confirmed. | Commissioned. Vice. -
) s : Com sgi 12/28 31
N James, George Re a § | Tenn 4/13/31 12/10/31)12/18/31 12/18/3* Reappts / /
- "‘:""“"“‘“erm, of-ten years TroE April 2E) 1YY (8th-FedvReserve Digt) oS EIETOET51
{ liagee, Vayland ¥, £ oo | Nebr. | 5/5/31 ,12/‘0/31 12/18/31 3§/l§/31 Cunnlgcham{ Décd.
s UUTErE of ten years Lrod JEHUETYE5; 1925 {30bh-Fed:—Reserve Bist) - T
o} 4 hagee, Hayland W. (R). 10th-Neb 1/9/33 | NOT.CONFIRMAD Reappt.
dl . Term of ten years from January 25, 1933. ‘ .
= WIVRD tgnacred his *c51ogat10n March 24, 1233, effective es soon as |convenie nt.“
o - Aprils 4, 1933. “Presifent requethd“him to hold op for a time.. e S
é; la,eﬁ_,,_g%,ge,w R é“) G L R P 5/18/33 .1 5/1 5/33. 5/18/33 Meyer.  Com
ﬁki ‘Unexpirad term of lO jearsjf:oquugust 10, 1928, o 5/18/33
ggﬁgmm&,-_m,_- e {'\ 7) £ RSN o o W B 8/3/33 6/10/33 16/1 9,/3'2 Young, -resgd
ol - Term of 10, year= from April 19} 19337 i e Com s*d 6/73/
:1%{Lh31 R A S £40) Mebr. R/Q/?Q 6/10/33.16/13/23 fagee-lom-sgd.
w ~ Term of 10 years froq January p5, 1933 o/ 3/33
3 fm:.uer, KeTph ¢ CEDTaY DT [ B/e1/5 | 1716735 1/25/35 | 1/26/35 |Reavpts Gom 5@ | .
Term of 12. years ff9m August 10, 1934, szd 1/28 » 8/21/34‘
BLACK r931gned Jurie 14,1924,accepted August 15, 1934, effective‘aﬁ wncé;
J“ccles, Marriner S. Utah 11/10/34| 1/10/35 |4/24/35 |4/25/35 |Balence of term
Unexplred term of 10 |vears from August 10, 1928.. isgd A/Z% of Blacf’

= i %% pub 305 - Aug 23, 1935. 7 members.
~ BOARD OF GOVERNORS OF TH& FEDZRAL RESERVE SYSTEM. Banking fct of 1935, Term 14 yaarj
e
: B Name, State, Ap;i?:::ent. . Nomin‘ekxted. ,Céuﬁrmed‘. Commissioned. Vice.: -
yéorriénn, Halph W (11) rexas 1/27/36 1/30/36 L/S;/36 Thomés
7 rermof-g-years fromrEbruary 1y 198s: ; :
Wiecles, Marriner $.°(12) Utah : 1/27/36 |1/30/36 1/31/36 Reappointment
e am rermof 4 years from February 1y 1936 ‘ ; .
fansom, Rorald  (6) Ga 1/27/36 1/30/36 | 1/31/38 | james
‘”;;”* '''' Tayy ol 6 yegrs from Fabrugry 1, 1936
YDavis, Shester Co (B) d 6/5/36 |6/16/36 | 6/20/36
o ey BT 8 yeaYy from February Iy 1363 -;'5 <3
o| VicKee, Jobn (4) Obio | 1/27/36 |1/30/36 1/31/36 | pam1in
é“;7‘ """" Term ol X0 yeErs from T resruay vyl 19361 :
i /szpaerex, M. s, (7) 111 gl 1/27/36 |1/30/36 | 1/31/36 | Reappointument
ST =Tern 0F Lo yesrs Trow Fevruary 1, 19367 -
s Viroderick, Joseph A, (2) Ne Y. | 1/z7/36 |1/30/36 | 1/31/36| yi11er
48 Tera ol IS ysars fron Februsry Y, T eEs T , :
A '“q~moaaia0\ resigned|ifarch 24 J 1935, Accepted July 9, 1936,0/ ;
5 ~ BRODERICK resigngd ? “TUIAceepted Septenter 3071937
3./ Draper - Ernest-Ge—(2) Conn &/11/38 13/24/38  3/26/38 | Broderigk
Term of IF years from|February 1, 1936 Jp : s
o e A ok " o e
Davis re31fned 1/31/40. Ac?epted 1/%1/40. S%e next c%rd.
D8




 FEDERAL RESERVE BOARD:

g Naﬁe. State Apg?r::rs:ent. : Nominated. Conﬁrmed.y Commissioned. Vice; 3
Hamlin, Charles 5., Mass. 6/15/14 | 7/6/14 | 8/8/14 | 2 Year term
| Varburg, Paul M., NY. | 6/15/14 | 8/1/14 | 8/8/14 | 4 Year term
’* """"""""""""" — s
fé}gqgggg,» Thomas D., I1l. 6/15/14 WITHDRAWN-T7/23/14 6 Year term
i1/ Héi}éing, W.P.G., Ala. 6/15/14 | 7/6/1% | 8/8/14 | 8 Yoar tem r
mner, 2. c., Cali., 6/15/14 | 7/6/14 8/8/14 10 xear»tem.;
U , S v J
e, Frederic. A.,(Chicagca): 1. 8/4/14 - | 8/1/14 8/8/14 V6 9052 torm
R T IITT o T “Reappointimen
' Mass. 7/26/16 | 8/3/16 | B/10/16 |10 Yenr term
1 | i T Com.sgd,10/2a/18 V. Werbure .
% . p < : o g y
o trauaar Albert-a-‘-«--«-._-.-.; ----- MY i 9/19/18-* ;:Q/?f}/ég .:-lig/ﬁ‘-%{/}? lo-year-term-—-
A uoenlenpah Henry A.,Clintoh,Wisc. ~ 8/2/13 | 9/23/19 9/23/19 Delsno, resigned
L - Lommisgion. —Slﬁnéd—-ﬂezf—;sr1—93:9-;-—-’«- SOOI .. 6 year t
Q(Platt, Eduund, Poughkeepsie,| N, Y? ' {7/20 5/28/20 5/28 /20 é‘:trasuss r/aa/ignad
.......... —-For. -topm-of-10-yoars--fron-Oct:-24.1916)- 4 FadeRes Digt ), | ¥0R.Dgd.6/4/20
Tills, D. Cle"el"'ld) Chio 9/23/2?) /;}[% ﬁ E‘rp%& Fohlenpah, Term Exi-
(Me‘ff L TEITS VN SRTRRNUIESRIN JIOSRRUE N P ﬁzﬂ,neci-__&niﬂ,e_ﬁ ..eQ.-?!fQ?:‘?.é-fﬂQ? .29, 3920 e

5
i

Tern ten

yearg

Salary $12, 000, per annum

X Name SR State., - Apgi;};e;;nt. Nominated. C(mﬁrmed. » Commissioned, o <= Vice, . :
%Mitcheil John R..(St Paul )Xinn, 4/27/21 4/28/21 4/29/21 [Mohlenpeh, 8/8/2¢
~4Crissinger, D. R., (1iarion{Ohio) 15’1”/93 3/ J23. ‘4/19 /23 [Harding, ---8/8/22
o ?Cam:mall “iTe Dy, (EEchigan 17127237 Jon  [HEW OTTICE,ACt of
; " For a term of ten ydars--Comfdssion s:L“nec:/c-.n“ /25/23F l/"éé""d s June 3, i922
s VJnres. George R. (L emphis) Tenn. 5/14/23 12410{43 1/22/2": 1 72 724’- B 3.'tchell Pes gd
ﬁ-_\ii _________ —un fg‘tgr}n of.10\years from April 28, 192 From 8th fea.Res. ist) ed
}% Uu'ﬂl";.; Ldward H., Tows 5/14/23 12/10/23 1/2'2/24 l/a?/24 Carpbell, deceas
G’j _______ FPor-unexired-term.of 10 years from Jan .?5/23 (From 7th Fed.Res.Disk : .
s Miller, &. C. (YUY jcalif ¢ ‘,L_,,_,g,;%,g /17/ 5/23/24 |5/24/24 |Reappt.
S -~ Terof-ten yoers -(From-igth FellReb.Dist, ) ~
4 Hamlin, Cherles S, A (// | Mass 1/1/26 7{3{ 7/3/4,5 Reappt e
‘"fs"g """ SERG T Tarm Df “IGyeurs from Axu&uat / 102 '*-'(E‘IZQQ"—] de ReS'DlDt -
Mvoune . ROV Ae, Minn. 9/21/27 | 12/6/21 : o rigsinger,Resgd
E i;‘ ‘f’f’ar {me\célrod term of flen years i’rqxg:x___:_x.prs.l. l! (823 2(/1'21'/‘?@ 9*"3’/‘{2“/‘“%{83‘81"{
. T'Platt, Edmund » H.Y. 5/14-/28 5/22/28 |5/22/28 | Reappt.
S B “(Tem o ten yerry Trow August 019287 : :
f YOUNG resigned Aggust 27,1930, effective September lgt.
3 gf PLl&TT res:wned Se¢ptember Y1, effectiive September 15, 1930. '
j__,_[“i?l'er 7 W N S P 2
W¥eyersyugens T RTCE RS /15730 | 1873736 [ 2/25/31 272573 [ Biats
__________ & i Cunningham,deceased,Noverber 28,1930 I Uom sgd 3/4/31




SR
e g g . 3 i N e e 4 e vt 28 e o+ s e o . - e e S, R i i e s o
CE G '}ﬁ{g Ak ; ’ TERM: L ; 2
VICE CHAIRMAN OF THE BOARD OF GOVERNORS . INDEPENDENT TERM: years =
OF THE FEDERAL RESERVE SYSTEM : SALARY: Level IIT
T ; 3 i .
- NAME State Fam | Nominated | Confirmed | Commis- Vice:
SCHULTZ, Frederick H. (D) Fla. | 7/18/83\ 6/14/79 7/18/79| T/19/79 [New Position
.. (FHSchults regna. 2/11/84, ers. 2/i1/82; ack. 3/25/80, eff. 2/11/82)
NOTE: Effective January 1, 14 79, the Ohairman abd Vice Chairman shall be designated by the
President, by and with the advyice and consent of| the Senate, for terms of four years.
.5, GOYERNMENT PRINTING OFFICE 16—80236-1 A
VICE CHATRMAN OF THE BOARD OF GOVERNORS OF INDEPENDENT TERM: ; 4 years 30
THE FEDERAL RESERVE SYSTEM . ' SALARY : Tevel IIXI
_NAME State Ezgli.?::s Nominated Cpnﬁrmed mﬁiﬁ?)?é Vice
) , , Ly VRUER W HFHSchultz,
MARTTIN, Preston ( )| carir. | 3/29/86 | 3/17/82| 3/30/82| 3/30/82 | tm. expiring

U.S. GOVERNMENT PRINTING OFFICE : 1580—0~334-630




16802361

“’.5; GOVERNMENT PRINTING OFFICE

BOARD OF GOVERNORS OF THE
FEDERAL RESERVE SYSTEM

joo

Department Subject

TNDEPENDENT VICE CHATRMAN

>

ngRDNER, Stephen S. - ORDER - 2/1/76 By virtue of and pursuant to the authority vested in
me by Section 10 of the Federal Reserve Act (38 Stat. 260), as . =
amended by Section 203(b) of the Act of August 23, 1935 (L9 Stat.
704), I hereby designate Stephen S. Gardner as Vice Chairman of
the Board of Governors of the Federal Reserve System, to serve
as such for a bterm of four years from February 1, 1976, unless

and until his services as a member of said Board shall have
sooner terminated.

GERALD R. FORD
(SSGardner, died 11/19/78)

Y.S. GOVERNMENT PRINTING OFFICE 16~—80236-1
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 FEDERAL RESERVE SYSTEM |
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 Department .} Subject

INDEPENDENT VICE CHAIRMAN

LOBER’I‘SON James Louls - 3/2/66 i

ORDFR By virtue of and pursuant to the authority vested in. me by Sectlon 10

TTT7 " of the Federal Reserve Act (38 Stat. 260), as amended by Section
~ 203(b) of the Act of August 23, 1935 (49 Stat. 704), Ihereby desig-
- nate James Louis Robertson as. Vice Chairman of the Board of
/"Governors of t'h.e F’ederal Reserve System to serve as S‘L;ch for

~ LYNDON B, JOHNSO

ROEERTSON 5 J anes Lou:Ls

L By'v1rtue of and.pursuant~to the authorlty : : :

Paderal Reserve Act (38 Stat. 260), ‘as amended by Section 203(b) of the ‘Act’ of August
23, 1935 (49 Stat. TOh), T hereby. designate James Louls Robertson as Vice Chalrman of
the Board of. Governors of the. Federal ‘Reserve System, to: serve as such. for éjterm °
four years from,March 1 “1970,° unless and. untll ‘his services as a member of ald.Board
shall have sooner term1nated*~'* : G ~

- RICHARD’NIXON‘ e

(JLRobertson rsgd 3/ 29/73 Eff . Cob LL/ 30/73ﬁ for any earllﬁr date

/25/

4.5, GOVERNMENT PRINTING OFFICE 18—80236-1
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BOARD OF GOVERNORS OF THE | [ Department Subject 4
| . FEDERA,L RESERVE SYSTLM ' Independent 4 VICE CHAIRMAN
“BALDERSTON, C. Canby - 2/8/63 - (Term Expires: March 11, 1967)

ORDER - By virtue of and pursuant to the authority vested in me by
Section 10 of the Federal Reserve Act (38 Stat. 260), as
amended by Section 203(b) of the Act of August 23, 1935 (49

Stat. 704), I hereby designate C. Canby Balderston as Vice '
Chairman of the Board of Governors of the Federal Reserve
System, to serve as such for a term of four years from

March 12, 1963, unless and until his services as a member of
said Board shall have sooner terminated.

JOHN F., KENNEDY :

4.5, GOVERNMENT PRINTING OFFICE 602913-b
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3 VICE CHAIRMAN ;kBOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM. VICE CHATRMAN
e

: "Exsgutivs Order. By virtus of and pursuant to the authorlty vested in me by
sgction 10 of the Federal Resarve Act {38 Stat. 260) as amended by section 203 (=a)
of the Act of August 23, 1935 (49 Stat. 704), I hereby designate Ronald Ransom as
Vice Chairman of the Board of Governors of the Federal Reserve System; to serve as

- such for & term of four years. FRANKLIN D. ROOSEVELT.*iugust 6, 1936."

"Executive Order. Designating the Vice Chairman of the Board of Governors of
the Federal Reserve Systems. By virtue of and pursuant to the authority vested in me
by section 10 of the Federal Reserve Act (38 Stat. 260) as amended by section 203 (b)
of the Act of ‘August 23, 1935 (49 Stat. 704), I hereby designate Ronald Ransom as Vice
‘(hairman of the Board of Governors of the Federal Reserve System, to serve as .such for
8 term .of four years from August 6, 1940, unless and until his services as a member of
‘said Board shall have sooner terminated. FRANKLIN D. ROOSEVELT. July 18, 1940."

EXECUTIVE ORDER

: Designating the Vice Chairman of the Board of Governors of the Federal Reserve Syst@n
‘By virtue of and pursuant to the authority vested in me by section 10 of the Federal
Reserve Act (38 Stat. 260) as amended by section 203(b) of the act of August 23, 1935
- {49 Stat. 70L), I hereby designate Ronald Ransom as Vice Chairman of the Board of
- Governors of the Federal Reserve System, to serve for a term of four years from August 6,

1944, unless and until his services as a member of said Board shall have sooner termlnated

Franklin D. Roosevelt,

THE VWHITE HOUSE,

Jarlu&‘ l l - : O 7
y 31, 1945 (Ronald Ransom deceased) ' BEE CARD 2

Y. S.GOVERNMENT PRINTING OFFicE 145344

"mi o B e e S : B g = : : " T )
£ SRR T . Department : Subject, L e D :

BOATD OF Govzmso > OF THE FEDERAL RESERVE ; T
_ SYSTEM ; S VICE CH u:mm (over)

VQECLES“Méffiﬁér - The Pr631dent wrote Mr Eccles on 1/47/48 stating that he de31redﬂto
appoint someone else as Chairman of the Board of Governors and asked .

Mr, Eccles to remain as Vice-Chairman. Mr. Eccles. in a letter to the
President on the same date accepted. HOWEVER, NO ORDER WAS EVER ISSUED

S (Mérrlner Eccles resigned as a member of the Board of Governors
: effective July 14, 1951) . P

.\\ S,
; 5
~Cop,

75

H; s, GOVERNHkENT PRINTING OFFICE 718282
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FEDERAT, RESERVE/SYSTEM, BOARD OF COVERNORS Department Subject
OF THE : : ’ :
' INDEPENDENT CHATRMAN
QMiLLER; G. William -~ ORDER - 3/8/78 - By virtue of and pursuant to the authority vested

*(Term,aS'Member expires 1/31/92)

in me by Section 10 of the Federal Reserve Act
(38 stat. 260), as amended by Section 203(b) of

the Act of August 23, 1935 (49 Stat. TO4), I hereby
designate G. William Miller, as Chairman of the
Board of Governors of the Federal Reserve System,
-to serve ag such for a term of four years from
March 8, 1978, unless and until his services as a
menmber of sald Board shall have sooner terminated.,

JIMMY CARTER

(@WMiller rsgnd. 8/6/?9, eff. upon taking office as Secretary of the

Tfeauury, acc. 8/14/79,

eff. 8/6/79.)

V.S, GOYERNMENT PRINTING OFF

1CE

16—80236~1

!coi

CHATRMAN OF THE BOARD OF GOVERNORS INDEPENDENT gERM’Y o yeari
OF THE FEDERAT, RESERVE SYSTEM | SALARY: Level IT
NAME State - EE;‘;’;;SA Nominated | Confirmed Cg;nnfés“ Viee
(Oath - 8/6/79)
- VOLCKER, Paul A. ®)| N.J. | 8/5/83 | _1/21/79| _ 8/2/79 _8/6/19 |New Position
: X
WO EFYective January 1, 1970, the (hairman ahd Vice Chairman shail be ddsignated by the
Pr0ﬁ|dent by and with the adyice and dqonsent o1} the Sena%g, for terms of Iqur years.

V.5, GOYERNMENT PRINTING OFFICE

16—80236-1




30ARD OF GOVERNORS OF THE FEDERAL RESERVE Department Subject éAi
- BYSTEM

INDEPENDENT ACTING CHATRMAN

3URNS, Arthur F. - ORDER - 2/2/"(8 -~ I hereby designate Arthur F. Burns to serve as
Acting Chairman of the Board of Governors of the
Federal Reserve System until such time as his successor
as Chairman is designated, or until his resignation as
a member of the Board of Governors, already received
and accepted, becomes effective, whichever first occurs.

JIMMY CARTER

V.S. GOVERHMENT FRINTING OFFICE  16—80238-1
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FEDERAL, RESTRVE sys"m, ‘BoARD OF covp:mms : |
- CF THE

INDEPENDENT T CHAIRMAN

,ARTIN, William McChesney, Jr. - ORDER - 3/30/67 - By virtue of and pursuant to the authozlty
- vested in me by Section 10 of the Federal Reserve Act .
(dlo term as Mbr. ends 1/31/70) (38 Stat. 260), as amended by Section 203(b) of the Act of

V,Auﬂust 23, 1935 (L9 Stat. 70L), I hereby designate Willlam -
" McChesney Martin, Jr., as Chairman of the.Board of Governor
- of the Federal Reserve System, to serve as such for a term
‘of four years from April 1, 1967, unless and until his
© services as.a member of sald Board ghall have sooner

: termlnated. , g
; e LYVDON B JOHNSON

| _L»(Szzc'caeded by grthur F. Burns eff 2/1/70)

L.%. GOVERNMENT PRINTING OFFICE 766-774-h

Department  Subject . ——

m:ﬁ.m RESERVE syswa 'BOAFD OF GOVERNORS'
OF THE .

BURNS, Arthur F. - ORDER -‘By v1rtue of. and pa*suant to the authorlty vested 1n c
—-me by Section-10 of the Federal Reserve Act (38 Stat. 260),
(Term as Member ~ " as amended by Section 203(b) of the Act of August 23, 1935
explres 1/31/84) -~ (49 stat. 704), I hereby desigpate Arthur F. Burns, as =
. Chairman of the Board of Governors of the Federal Resexrve . -

* System, to serve as such for a term of four years from @ *
February 1, 1970, unless and until his services asa.. =
- memter of said Board shall have sooner terminated..  5%1,

/s/ RICHARD NIXON

THE HTTE HOUSE, S
o Jam.ary 31, 1970.

#BURNS, Arthur F. - ORDER - 1/28/Th - Same language as gbove with the exceptlon that the =
term of four years will be from February 1, l9Th

U.S. GOVERNMERT PRINTING OFFICE 16—560236~1




BOARD OF GOVERNORS OF THE
- FEDERAL RESERVE SYSTEM

Department : 4 ‘Subject SR

‘Independent | CHAIRMAN

£

MARTIN, William McChesney, Jr. -2/8/63 - (Term Expires: March 31, 1967)

ORDER -

By virtue of and pursuant to the authority vested in
me by Section 10 of the Federal Reserve Act (38
Stat. 260), as amended by Section 203(b) of the Act
of August 23, 1935 (49 Stat. 704), I hereby designate
William McChesney Martin, Jr., as Chairman of the

Board of Governors of the Federal Reserve System,

SEp.
g
ARD

to serve as such for a term of four years from

April 1, 1963, unless and until his services as a

member of said Board shall have sooner terminated.
JOHN ¥F. KENNEDY

U.5. GOVERNMENT PRINTIRG OFFICE 602913-h




e ‘ S Department : Subject

| PCHATRMANZ- BDARD OF GOVERNORS OF THZ FEDSRAL RESERVE SYSTEM. CHATRMAN -
. "Bxecutive Order. Designating the Chairman of the Board of the Federal Resarvs
Systeu. By virtue of and pUISU"nt to the authority vested in me by Section 10 of
the Federal Reserve Act, (38 Stat. 260), as amended by Section 203 (2) of the Act of

'}

august 23, 1935, (&9 btat 704), I hereby designate Marriner 3, Rccles as Chairman of
tnv Board of Governors of the Federal Reserve System, to serve as such for a term of
four years. FRINKLIE D. ROOSEVALT, February 3, 1936."

EXZCUTIVE CRDER. Designating the Chairman of the Board of Governors of the
Federal Reserve System. - By virtue of and pursuant to the authority vested in me by
section 10 of the Federal Reserve Act (38 Stat. 260), as amended by section 203(a) of
the Act of August 23, 1935 (49 Stat.704), I hereby designate MNarriner S. Eccles as
Chairman of the Board of Governors of the Federal Reserve System, to serve as such for
a term of four years, effective February 1, 1940. FRANKLIN D. ROOSEVELT« March 5,
194G.

¥arriner S. Eccles appointed by Executive Order Yo. 5421 of Feb. B, 1944
for a term of four yesrs from 2/1/;;.

SkEm CARD 2

© 9,8, GOVERNMENT PRINTING OFFICE: 12358 113288

|

~M _— o o Departme:nt . g;ggect 7 g_ |
BOXRD Ok GOV:RVORb OF. THE TR DWPAL T
' RESERVE SYSTEM - CHATRMAN

é {¢CABE, Thomas Bayard, designated by Order, dated April 15 s 1948. Over :
(Mr. McCabe resigned 3/9/51, effective 3/31/51; accepted 3/15/51, effective at the

close of business 3/31/51)
\/MARTIW William McChesney, Jr.,designated by Order, to serve a term of four years.

Order dated: April 2, 1951 N

U. S. GOVERNMENT PRINTING OFFICE 718282
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WASHINGTON

THE W

April 11, 1983

MEMORANDUM FOR HELENE VON DAMM
FROM: FRED F. FIELDING ©rig. signed by FFF

SUBJECT: Holdover Status of Federal
Reserve Board Chairman

INTRODUCTION:

You have inquired of this office concerning the consequences
of the expiration of the term of the Chairman of the Federal
Reserve Board, and in particular whether the incumbent could
hold over as Chairman until qualification of a successor,
The pertinent statute provides that the Chairman of the
Federal Reserve Board shall serve “for a term of four
years." 12 U.S.C. § 242. Paul Volcker's term as Chairman
expires August 5, 1983; his term as a member of the Board
does not expire until January 31, 1992.

CONCLUSION:

In our opinion and that of the Department of Justice, the
Chairman of the Federal Reserve Board cannot hold over; in
the event of a vacancy, the President must designate an
Acting Chairman. According to case law, such an acting
official can only be appointed for a short period and in an
"emergency" situation. The combined effect of these author-
ities is that, upon expiration of Chairman Volcker's term,
the President may appoint any member of the Board Acting
Chairman (including Volcker), but only if a nomination for
Chairman is pending or soon to be submitted.

DISCUSSION:

In an opinion dated January 31, 1978, the Office of Legal
Counsel of the Department of Justice considered the status
of the Chairmanship of the Federal Reserve Board in the
event the President's nominee was not confirmed by the time
the incumbent's term expired. That opinion concluded that
the statutory holdover provision applicable to members of
the Board did not apply to the office of Chairman. The
Chairman cannot hold over; his term expires when the statu-
tory period has run. The opinion further concluded that the



Vice Chairman should not assume the responsibilities of the
Chairman upon expiration of the Chairman's term. The
statute provides that the Vice Chairman shall preside at
Board meetings in the "absence" of the Chairman, 12 U.S.C.
§ 244, but the opinion concluded that the term "absence"”
referred to a temporary condition, not a vacancy.

The opinion determined that, when a vacancy arises in the
office of Chairman while the President's nominee is awaiting
Senate confirmation, the President should designate a member
of the Board to serve as Acting Chairman. This was in fact
done by President Carter on February 2, 1978, when he desig-
nated Arthur F. Burns, the previous Chairman, to serve as
"Acting Chairman® until designation of a successor. Mr. Burns
served as Acting Chairman until March 8, 1978, when G. William
Miller was designated Chairman. (The need to have an Acting
Chairman was occasioned by the fact that Mr. Miller was not
confirmed as a member of the Board until March 3, 1978; at

the time the office of Chairman did not require separate
Senate confirmation, as it now does.)

The option of designating an Acting Chairman, however, would
not seem to be available in the absence of a pending nomina-
tion or other circumstance indicating that the designation
was only to cover a short-term, emergency situation. There
is pertinent case law to the effect that the President

cannot appoint "acting" officers in the face of statutes
requiring Senate confirmation, in the absence of an emergency
situation.

The leading case is Williams v, Phillips, 360 F. Supp. 1363
{(D.D.C.), motion for stay pending appeal denied, 482 F. 24
669 (D.C. Cir. 1973). President Nixon appointed Howard
Phillips Acting Director of the Office of Economic Oppor-
tunity; the post of Director required Senate confirmation.
The district court enjoined Phillips from taking any action
as Acting Director of OEO, ruling that "in the absence of

. « » legislation [providing for an acting director] or
legislation vesting a temporary power of appointment in the
President, the constitutional process of nomination and
confirmation must be followed." 360 F., Supp., at 1371. The
Court of Appeals noted that even if the power existed "to
appoint an acting director for a reasonable period of time
before submitting the nomination of a new director to the
Senate,"” such a power would not justify the situation before
it, in which Phillips had served as Acting Director for four
months with no nomination having been submitted to the
Senate. 482 F. 2d, at 670-671. The previously cited O.L.C.
opinion specifically distinguished the Phillips case on the
ground that in Phillips no name had been submitted to the
Senate, while in the case considered in that opinion a
nomination was pending.

FFF:JGR:ph 4/11/83
cc: FFFielding/JGRi2érts/Subject/Chron.
ces Fdwin Meese TV . James A Raker. TTT. Micrhaal ¥ Daesreaas




