
Ronald Reagan Presidential Library 

Digital Library Collections 

 
 

This is a PDF of a folder from our textual collections. 

 
 

Collection: Roberts, John G.: Files 

Folder Title: JGR/GAO 

(General Accounting Office) (2 of 2) 

Box: 26 

 
 

To see more digitized collections visit: 

https://reaganlibrary.gov/archives/digital-library 

 

To see all Ronald Reagan Presidential Library inventories visit: 

https://reaganlibrary.gov/document-collection 

 

Contact a reference archivist at: reagan.library@nara.gov  

 

Citation Guidelines: https://reaganlibrary.gov/citing  

 

National Archives Catalogue: https://catalog.archives.gov/  
 

https://reaganlibrary.gov/archives/digital-library
https://reaganlibrary.gov/archives/digital-library
https://reaganlibrary.gov/document-collection
https://reaganlibrary.gov/document-collection
mailto:reagan.library@nara.gov
https://reaganlibrary.gov/citing
https://catalog.archives.gov/


WITHDRAWAL SHEET 
Ronald Reagan Library 

Withdrawer 

SMF 8/30/2005 

JGR/GAO (GENERAL ACCOUNTING OFFICE) (2 OF 2) FOIA 

DOC Doc Type 
NO 

1 MEMO 

2 LETTER 

3 LETTER 

4 NOTE 

5 · LETTER 

6 FORM 

7 NOTE 

8 MEMO 

26 

Document Description 

ROBERTS TO FIELDING 

FIELDING TO GARY CARBONE 

DUPLICATE OF DOCUMENT #2 

RE ALLEGATION 

ROBERTS TO CARBONE (PARTIAL) 

AUTHORIZATION (PARTIAL) 

RE ALLEGATION (PARTIAL) 

FROM JOHN WEST (PARTIAL) 

Freedom of Information Act· {5 U.S.C. 552(b)] 

B·1 National security classified information [(b)(1) of the FOlA] 
B-2 Release would disclose internal personnel rules and practices of an agency [(b)(2) of the FOIA] 
B·3 Release would violate a Federal statute [(b)(3) of the FOIA] 
B-4 Release would disclose trade secrets or confidential or financial information [(b)(4) of the FOIAJ 
B-6 Release would constitute a clearly unwarranted Invasion of personal privacy [(b)(6) of the FOIA] 
B-7 Release would disclose Information complied for law enforcement purposes [(b)(7) of the FOIA] 

F05-139/0l 

COOK 
SF-8 

No of Doc Date Restrictions 
Pages 

1 4/4/1985 B6 

1 4/4/1985 B6 

1 4/4/1985 B6 

1 3/22/1985 B6 

1 4/1111985 B6 

1 1/24/1985 B6 

1 ND B6 

1 2/1/1985 B6 

B-8 Release would disclose Information concerning the regulation of financial institutions [(b)(8) of the FOIAJ 
B·9 Release would disclose geological or geophysfoal information concerning wells [(b)(9) of the FOIA] 

E.0.13233 

C. Closed In accordance with restrictions contained in donor's deed of gift. 

<!) 

n 
0 ..... 
0. 

882 

883 

884 

885 

886 . 

887 

888 

889 



WITHDRAWAL SHEET 
Ronald Reagan Library 

("; 

Name Withdrawer ~ 
-< 

SMF 8/30/2005 I 
;;::; 

FOIA IB JGRJGAO (GENERAL ACCOUNTING OFFICE) (2 OF 2) 
(.Q 

FOS-139/01 ~ 

Box Number 26 COOK @ 
Ul 

--------------------...... --------.... ------------------------------------------•S•F~-8~-'!""~~--------0.: Document Description No of Doc Date Restrictions § DOC Doc Type 
NO Pages [ 

----------------------------------------------------------------------------------------------:::0 

9 MEMO 

10 MEMO 

11 LETTER 

12 LETTER 

13 LETTER 

14 MEMO 

ROBERTS TO FIELDING (PARTIAL) 

ROBERTS TO FIELDING (PARTIAL) 

FIELDING TO CARBONE (PARTIAL) 

DUPLICATE OF DOCUMENT #11 
(PARTIAL) _, 

FIELDING TO CARBONE (PARTIAL) 

RE ALLEGATION (PARTIAL) 

Freedom of Information Act· [5 U.S.C. 552(b)] 

B·1 National security classified information [(b)(1) of the FOIA] 
B·2 Release would disclose internal personnel rules and practices of an agency [(b)(2) of the FOIA] 
B·3 Release would violate a Federal statute [(b)(3) of the FOIA] 
B-4 Release would disclose trade secrets or confidential or financial information [(b)(4) of the FOIA] 
B-6 Release would constitute a clearly unwarranted invasion of personal privacy [(b)(6) of the FOIA) 
B·7 Release would disclose information compiled for law enforcement purposes [(b)(7) of the FOIA] 
B·8 Release would disclose information concerning the regulation of financial institutions [(b)(8) of the FOIA] 
B·9 Release would disclose geological or geophysical information concerning wells [(b){9) of the FOIA] 

E.0.13233 

C. Closed in accordance with restrictions contained in donor's deed of gift. 

<O 
() 

0 .., 
1 9/5/1985 B6 890 0. 

2 7/24/1985 B6 891 

2 9/5/1985 B6 892 

2 9/5/1985 B6 894 

2 7/24/1985 B6 895 

1 7/10/1985 B6 897 



WITHDRAWAL SHEET 
Ronald Reagan Library 

Collection Name 

ROBERTS, JOHN: FILES 
Withdrawer 

SMF 8/6/2005 

File Folder 

JGR/GAO (GENERAL ACCOUNTING OFFICE) (2 OF 2) 

Box Number 

26 

FOIA 

FOS-139/01 
COOK 

SF-8 

DOC Document Type No of Doc Date Restric-

NO Document Description pages tions 

1 MEMO 1 4/4/1985 B6 

ROBERTS TO FIELDING 

Freedom of Information Act - [5 U.S.C. 552(b)] 

B-1 National security classified information [(b)(1) of the FOIA] 
B-2 Release would disclose internal personnel rules and practices of an agency [(b)(2) of the FOIA] 
B-3 Release would violate a Federal statute [(b)(3) of the FOIA] 
B-4 Release would disclose trade secrets or confidential or financial information [(b)(4) of the FOIA] 
B-6 Release would constitute a clearly unwarranted invasion of personal privacy [(b)(6) of the FOIA] 
B-7 Release would disclose information compiled for law enforcement purposes [(b}(7) of the FOIA] 
B-8 Release would disclose information concerning the regulation of financial institutions [{b)(S) of the FOIA] 
B-9 Release would disclose geological or geophysical Information concerning wells [(b)(9) of the FOIA] 

E.0.13233 

C. Closed in accordance with restrictions contained in donor's deed of gift. 

882 



WITHDRAWAL SHEET 
Ronald Reagan Library 

Collection Name 

ROBERTS, JOHN: FILES 
Withdrawer 

SMF 8/6/2005 

File Folder 

JGR/GAO (GENERAL ACCOUNTING OFFICE) (2 OF 2) 

Box Number 
26 

FOIA 

F05-139/01 
COOK 

SF-8 

DOC Document Type No of Doc Date Restric-

NO Document Description pages tions 

2 LETTER 1 4/4/1985 B6 

FIELDING TO GARY CARBONE 

Freedom of Information Act - [5 U.S.C. 552(b)] 

B-1 National security classified information [(b)(1) of the FOIA] 
B-2 Release would disclose internal personnel rules and practices of an agency [(b)(2} of the FOIA] 
B-3 Release would violate a Federal statute [(b)(3) of the FOIAJ 
B-4 Release would disclose trade secrets or confidential or financial information [(b)(4} of the FOIA] 
B-6 Release would constitute a clearly unwarranted invasion of personal privacy [(b)(6) of the FOIA] 
B-7 Release would disclose information compiled for law enforcement purposes [{b)(7) of the FOIA] 
B-8 Release would disclose information concerning the regulation of financial institutions {(b)(8) of the FOIA] 
B-9 Release would disclose geological or geophysical information concerning wells [(b)(9} of the FOIA] 

E.0.13233 

C. Closed in accordance with restrictions contained in donor's deed of gift. 

883 



WITHDRAWAL SHEET 

Collection Name 

ROBERTS, JOHN: FILES 

File Folder 

Ronald Reagan Library 

JGR/GAO (GENERAL ACCOUNTING OFFICE) (2 OF 2) 

Box Number 
26 

DOC Document Type 

NO Document Description 

3 LETTER 

DUPLICATE OF DOCUMENT #2 

Freedom of Information Act - (5 U.S.C. 552(b}] 

B-1 National security classified information [(b)(1) of the FOIAJ 

Withdrawer 
SMF 8/6/2005 

FOIA 

F05-139/01 
COOK 

SF-8 

No of Doc Date Restric-
pages tions 

1 4/4/1985 B6 

B-2 Release would disclose internal personnel rules and practices of an agency [(b)(2) of the FOIAJ 
B-3 Release would violate a Federal statute [(b)(3) of the FOIA] 
B-4 Release would disclose trade secrets or confidential or financial information [(b)(4) of the FOIA] 
B·6 Release would constitute a clearly unwarranted invasion of personal privacy [(b)(6) of the FOIA] 
B-7 Release would disclose information compiled for law enforcement purposes [(b)(7) of the FOIA] 
B-8 Release would disclose information concerning the regulation of financial institutions [(b)(8) of the FOIAJ 
B-9 Release would disclose geological or geophysical information concerning wells [(b)(9) of the FOIA} 

E.0.13233 

C. Closed in accordance with restrictions contained in donor's deed of gift. 

884 





ACCOUNTING ANO FINANCIAi., 
MANAGEMENT DIVISION 

Mr. John Roberts 

STATES GENERAL 

Associate Counsel to the President 
Executive Off ice of the President 
The White House 
Room 105 OEOB 
Washington, D.C. 20500 

Dear Mr. Roberts: 

o.c. 20548 

APR 0 3 1985 

The enclosed case summary is being carried on our records 
as referred to you for your follow up on the alleged 
impropriety. 

We would like to have your initial disposition of this case 
within 30 days and a final disposition when your inquiry is 
completed. 

To enable us to keep track of this referral, we have 
assigned control number 31605 to it and request that this number 
be used in future correspondence with our office concerning this 
matter. 

If you have any questions, please call me at 275-9342. 

Enclosure 

Sincerely yours, 

Gary w. Carbone 
Director 
Fraud Referral and 
Investigations Group 
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THE WHITE HOUSE 

W?.SHINGTON 

April 11, 1985 

Dear Mr. Carbone: 

Thank you for your letter of April 5, enclosing additional 
information on control number 31605. The additional infor
mation consisted of an allegation that 

class 

Attached for your information is a copy of the authorization 
for use of ·first-class travel accommodaitions filed by. 

and approved by 

have no reaso.n -t;o doubt the validity of the .form .. 

Thank you for raising this matter with us. Please do not 
hesitate to contact this office if we may be of any further 
assistance. 

Sincere Ry, 

John G. Roberts 
Associate Counsel to the President 

Mr. Gary W. Carbone 
United States General 

Accounting Office 
Washington, D.C. 20548 
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AUTHORIZATION FOR USE OF FIRST-CLASS TRAVEL ACCOMMODATIONS 

. BY PERMANENTLY RANDICAJ'PED EMPLOYEES,; .. 

NAME OF EMPLOYEE: 

ORGANIZATION: 

CERTIFICATION: I CERTIFY THAT I AM SO BAND 
IMPAIRED THAT OTHER 
USED. 

SIGNATURE OF COMPETENT MEDICAL AUTHORITY: 

AUTHORIZED 

TITLE: 

RETURN TO: 



ACCOUNTING AND FINANCIAL 
MANAGEMENT DIVISION 

Mr. John Roberts 

UNITED STATES GENERAL ACCOUNTING OFFICE. 
WASHINGTON, D.C. 20548 

Associate Counsel to the President 
Executive Off ice of the President 
The White House 
Room 105 OEOB 
Washington, D.C. 20500 

Dear Mr. Roberts: 

APR 0 5 198S 

As discussed with you on April 5, 1985, the enclosed is 

additional information on control number 31605, which was referred 

to your office on April 3, 1985. 

Enclosure 

Sincerely yours, 

Gary w. Carbone 
Director 
Fraud Referral and 
Investigations Group 



certificate to justify first class air travel, at all times, 

between. home_ in California and Washington, D.C. 

; 



Date 

From 

Subject 

To 

DEPARTMENT OF HEALTH & HUMAN SERVICES 

FEB 1 1985 
Director 
Division of Financial Management, .ORM/OM 

Approval of First-Class Air Accommodations 

Public Health Service 

r: 
Memorandum . -< 
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The attached request for use of first-.class air acconunodations by bl _ 
has been approved by the Assistant Secretary for \(J 

Management and Budget, OS. 

~ Ct,duCt-
V John C, West 

Attachment 



THE WHITE HOUSE 

W.A.SHINGTON 

September 5, 1985 

MEMORANDUM FOR FRED F. FIELDING 

ROBERT:W'2-

GAO Hotline Referral 

FROM: JOHN G. 

SUBJECT: 

You indicated that we .should have~ reimburse for long 
distance telephone calls • made in connection with -·
private business if they can be ascertained. According to 
Al Nagy, no record 0£ individual long distance calls is 
available if the caller dials "8 11 and then the number, 
thereby using the FTS system. If the caller dials "9-1" and 
the number, using an outside line, a bill would be received 
identifying the specific call~ · 

I called - who advised that & routinely used the FTS 
system, and would have done so for the occasional calls in 
question. I have incorporated this information into a 
re-dated draft 0£ qur reply to GAO. 

Attachment 



THE WH !TE HOUSE 

WASHINGTON 

July 24, 1985 

MEMORANDUM FOR FRED F. FIELDING 

ROBERT~ 
GAO Hotline Referral 

FROM: JOHN G. 

SUBJECT: 

On July 11 the Director of the GAO Fraud Referral and 
Investigations Group transmitted to ou~ office an anonymous 
allegati,on received, .. over the fraud; and abuse hotline con'.'"" 



- 2 -

On balance, I see only minor transgressions by~ and no b lo 
need for additional remedial action. The attached draft 
reply to GAO embodies the foregoing. 

Attachment 

; 

;u 
(!) 
(") 
0 

a.. 



.... . 

THE WHITE HOUSE 

WASHINGTON 

September 5, 1985 

Dear Mr. Carbone: 

received an anonymous \:J.o 
to the effect that 

managing a retair 
business from his office on government time." You referred 
the allegation to this office for appropriate disp?sition . 
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0 ..., 
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- 2 -
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This office has admonished not to make private 
long distance telephone calls on the Government system. ..~ 

- advised that .. used the FTS system for the few such 
calls, so no record of the calls exists for reimbursement 
purposes. This office has also direcf~d not to 
use the photocopier for private ·purposes. Aside from these 
transgressions, it does not appear that,.........is 
violating any laws, regulations, or policies. 'Im outside 
business does not present a conflict of interest, and, based 
on .. representations to us 1 • cannot be said to be . 
rurinirig the business on Government time. In addition to the 
specific admonitions referred to above, this office reminded 

of the need to keep ... outside business interests 
separate from .... Government employment. We believe 

is sensitive to the need to do so. 

Thank you for referring this matter to us. 

--

; 

Mr. Gary W. Carbone 
Director, Fraud Referral and 

Investigations Group 
U.S. General Accounting Office 
Washington, D.C. 20548 

FFF:JGR:aea 9/5/85 
bee: FFFielding 

JGRoberts 
Subj 
Chron 

Sincerely, 

Orig. signed by FFF 

Fred F. Fielding 
Counsel to the President 
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0 ..... 
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THE WHITE HOUSE 

WASHINGTON 

September 5, 1985 

Dear Mr. Carbone: 

received an anonymous 
to the effect that 

11 is managing a retail 
business from his office on government .time. 11 You referred 
the allegation to this office for appropm;,iate disposition. 
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0. 
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This office has admonished not to make private 
long distance telephone calls on the Go'i'errunent system. Ill_ 

._-advised that~ used the FTS system for the few such 
calls, so no record of the calls exists for reimbursement 
purposes. This office has also direcfeCi _not to 
use the photocopier for private purposes. Aside from these 
transgressions, it does not appear that--_is 
violating any laws, regulations~ or poliE.ies. ... outside 
business does not present a conflict of interest, and, based 
on - representations to us, .• cannot ll>e said to be 
running the business on Government time. In addition to the 
specific admonitions referred to above, this office reminded 
-._of the need to keep - outsi& business interests 
fully separate_ from ... Goverriment ernpl~ent. We believe 
i::.hat --is sensitive to the need to do so. 

Thank you for referring this matter to m; 

Sincerely, 

; Fred F .• Yiel~ing 

Mr. Gary W. Carbone 
Director, Fraud Referral and 

Investigations Group 
U.S. General Accounting Office 
Washington, D.C. 20548 

FFF:JGR:aea 9/5/85 
bee: FFFielding 

JGRoberts 
Subj 
Chron 

Counsel to the President 



THE WHITE HOUSE 

WASHINGTON 

July 24, 1985 

Dear Mr. Carbone: 

You received an anonymous 
to the effect that 

"is managing a retail' 
business from his office on government time." You referred 
the allegation ffice for appropriate disposition. 

This office has admonished not to make private 
long dJ.,stance telephone calls on the Government system, ·.and 

;:o 
ro 
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0 ..., 
a. 
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not to use the photocopier for private purposes. Aside from 
these transgressions, it does not appear thatlllllllllllis 
violating any laws, regulations, or policies. ~~outslde 
business does not present a conflict of interest, and, based 6' 
on ...-:representations to us, ~cannot be said to be lp 
running the business on Government time. In addition to the 
specific admonitions referred to above, this office reminded 

of the need to keeplllloutside business interests 
fully~ from his Government employment. We believe 
thatlllllllllllll is sensitive to the need to do so. 

Thank you for referring this matter to us. 

Mr. Gary W. Carbone 
Director, Fraud Referral and 

Investigations Group 
U.S. General Accounting Office 
Washington, D.C. 20548 

FFF:JGR:aea 7/24/85 
bee: FFFielding 

JG Roberts 
Subj 
Chron 

Sincerely, 

Fred F. Fielding 
Counsel to the President 



UNITED STATES GENERAL ACCOUNTING OFFICE. 

ACCOUNTING AND FINANCIAL 
. MANAGEMENT DIVISION 

Mr. John Roberts 

WASHINGTON, O.C. 20548 

Associate Counsel to the President 
Executive Office of the President 
The White House 
Room 105 OEOB 
Washington, D.C. 20500 

Dear Mr. Roberts: 

JUL 11 1985 

The enclosed case summary (case number 32037) is being 
carried on our records as ref erred to you for your follow up on 
the alleged impropriety. 

We would like to have your initial disposition of this case 
within 30 days and a final disposition when your inquiry is 
completed. 

To enable us to keep track of this referral, we have 
assigned control number 32037 to it and request that this number 
be used in future correspondence with our office concerning this 
matter. 

If you have any questions, please call me at 275-9342. 

Enclosure 

Sincerely yours, 

)Ja,,'lJ. ~ 

Gary w. Carbone 
Director 
Fraud Referral and 
Investigations Group 



CONTROL NUMBER 
32027 

DATE 
071085 

CONTACT FOR FURTHER INFORMATION 
None 

BRIEF OF ALLEGATION: WORK HOUR ABUSE 

Art anonymous .caller alleges that 

mc;lmY~9'~~191il~~~~;,t e ta~f'.( bus in e s's: f rom . 
in the Old Executiv~itBuilding 

office on overri:inent t:Llme. 

makes local calls and long distance calls from 
photocopi~s bus{ness documents on government machin~s, and in 

g-err~ral spends about two hours a day on - personal business. This has. 
be~n going on since took the pOsi tiqn. 

Nci'fe: ·A phone call to . . . comfirmed that there is alllll
) .. ,,._.(c_associated with the bu,siness ''lt~~:f' . does "drop by" occasional+y dur'ing 
the;qay. Based on a .phone call .to tH'~:''fl.''~.c. Department of Taxation, 

;o 
CD 
() 
0 ., 
0.. 



THE WHITE HOUSE 

WP..£HlNGT0"'-

November 14, 1985 

MEMORANDUM FOR RICHARD A. HAUSER 

ROBERT~ FROM: 

SUBJECT: 

JOHN G. 

Response to GAO Inquiry About 
HHS Interim Appointments 

Since the attached proposed reply raises a very basic 
objection to Coleman's proposed response, I thought I should 
run it by you. Any comments? 

Attachment 

.• 



THE WHITE HOUSE: 

WASHINGT01'-

November 14, 1985 

MEMORANDUM FOR ERRY COLEMAN 

FROM: 

SUBJECT: 

D PUTY GENERAL COUNSEL FOR REGULATIONS 
DEPARTMENT OF HEAJLTH·AND HUMAN SERVICES 

JO 1 G. ROBERTS 
ASS CIATE COUNSEL TO TEE PRESIDENT 

GAO Inquirr· About 
A ointments 

Counsel's Office has r viewed your prc:>;,osed reply to the 
General Accounting Off· ce inquiry cone ::ming interim 
appointments at the Dep rtment of Heal~h and Human Services. 
I am not convinced that 't is desirabl to emphasize the 
argument that the Vacanc~ Act does not apply to vacancies 
occurring during a recess of the Senat . The Vacancy Act 
does not expressly provid that it is inapplicable to 
vacancies arising during a Senate rece'.:s. What 5 u.s.c. 
§ 3349 does provide is tha temporary <:.ppointments may be 
made otherwise than as prov'ded by 5 U .s.c. §§ 3345 and 3346 
if the vacancy occurs durin a Senate .. :r.ecess. The exception 
language was clearly intende to cover the President's 
constitutional power to make ecess apr~ointments, the terms 
of which are set by the Const tution. Art. II, § 2, cl. 3. 
None of the temporary appointm nts at ._ssue, however, were 
Presidential recess appointmen s. 

If a Presidential recess appoin i~: not made, and the 
vacancy which occurred during th rece~ s is filled by 
automatic succession of the next ssis-!._ant (as happened in 
six of the eight subject cases), xt ca1 be persuasively 
argued that the appointment was no mac e "otherwise than as 
provided" by 5 u.s.c. § 3346. That sec'·tion, after all, 
simply provides for the succession r ne first assistant:-

The response that the interim appoin, I' :its here were made 
not pursuant to 5 u.s.c. § 3346 but p Lsnant to other, 
independent legislative authority iiS' a response that should 
not be limited to vacancies arising du:i. ing a Senate recess. 
The most troubling aspect of the arg:u.mFnt that the Vacancy 
Act does not apply to vacancies occurri . q during a Senate 
recess is the negative implication trhat "t does apply -
that interim appointments cannot be· mac ."otherwise than 
as provided" by 5 U. S .C. § 3346 -- wh.i:i. 2 · he Senate is in 
session. It so happens in this cas~th.at 11 of the 



- 2 -

vacancies occurred during a Senate reciess, out that is of 
course not true of all interim appointlrnents throughout the 
Administration, which we may be called upon to defend. 

If the language of footnote two is retained in your response 
to GAO, I would delete the discussion cf the pocket veto 
cases. The D.C. Circuit's recent deci;sion 1n Barnes v. 
Kline, petition for certiorari pending sub nom. Burke v. 
Barnes (Ne. 85-781) / has thrown into qr'1est1on previously 
accepted precedent in this area, and cHrtainly rejected the 
parallel to the President 1 s recess appc:nntrnent power. 

I would also delete the argument in thE-· first paragraph on 
page six to the effect that Congress has relied on the Pay 
Act and not the Vacancy Act as the prirr:1ary limitation on 
Executive authority to make interim appointments. The Pay 
Act only applies to Presidentia:L reces~. appointments, and so 
cannot be cited as a limitation on the sort of interim 
appointments at issue here. In additicJI.1., we have never 
conceded the constitutionality of the F·ay Act, which can be 
argued to be an unconstitutional restrLction on the President's 
authority to make recess appointments. 



Name 

0 

SubJect~..:.._J~~~~~....::.-3~~~ 
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DEPARTMENT Of HEALTH & HUMAN SERVICE~ 

November 7, 1985 

NOTE TO DICK HAUSER 

Office of tne Secretary 

Tne General Counse 
Washmgton, D.C. 20201 

Bob Charrow said that you wanted to see our response to 
the GAO inquiry about th€ Department's interim appointments. 
Attached is a memo that Tom McFee will forward to GAO. If you 
have any objections, please let me know by November 12. 



DEPARTMENT OF HEALTH & HUMAN SERVICES 

MEM::>RANDlM: 

TO Thomas s. Mc.Fee 
Assistant Secretary for Personnel Administration 

FR::>M : Terry Coleman 
Acting General Counsel 

SUB.:TECT': Interim App:Jintnents 

Office of the Secretary 

The Genera! Counsel 
Washington, 0.C. 20201 

This merrorarrlUITt discusses the request fran Rotert L. Higgins, Assistant 
General Counsel, General AcCClllilting Office, seeking specific infonnation 
concerning nine vacancies in the Depart.mant of Heal th am Human SeIVices 
("Department") in positions requiri03 app::>intment by the President with the 
advice and consent of the Senate. 'Ihe infonnation was requested because of a 
p:::>ssible violation of the Vacancies Ac:t., 5 u.s.c. §§3345-3349, Yihich limits ad 
interim appointments to thirty days. We conclude that none of the nine -
vacancies has been filled in violation of the Vacancies Ac:t.. 

The infonnation requested in Mr. Higgins' items ##1-3 arrl ##5-6 is contained 
in Exhibit I, attached. As yoo will note, in eight of the nine cases, the 
Secretary, pursuant to her pc:Mers of delegation set forth in the 
Reorganization Plan No. l of 1953, has n.aned individuals to serve in acting 
capacities until the respective vacancies have been filled. In the remaining 
instance--Deputy Inspector General-no ad interim appointnent has been made, 
arrl the position remains unoccupied. -

In Mr. Higgins' item #4, he asked for the "autlx>rity for the temporary 
appointment of each individual referrea to in #1 arrl Yihether the Vacancies Act 
is applicable to these appointments. *' In no case was a terrporary appointment 
made under the autbori ty of the Vacancies Act. Instead, in each case, the 
tenporary appointment. was made by the Secretary pursuant to the organic 
legislation that established the Department. That legislation explicitly 
errpawers the Secretary to "make sudh provisions as the Secretary deernE 
apprcpriate autoorizing the perfonnance of any of the functions of the 
Secretary by any other officer, or by any agency or errployee, of the -
Department." Section 6, Reorganization Plan No. 1 of 1953, 42 u.s.c. §3501. 

The autoority granted the Secretary in the Reorganization Plan traditionally 
has 'been used to fill vacancies on a tenporary basis even in positions 
governe:l by the App:>intrrent.s Clause (U. s. Const., art. II, §2, cl. 2). This 
has typically been accarplishE:rl in one of two ways. First, the Secretary has 
prarulgated a series of organizational plans am position descriptions that 
normally provide that if a vacancy occurs, the officer's first assistant (or 
other designated deputy) will act for the principal until the vacancy is 
filled. Here, as noted in Exhibit I, six of the eight ad interim appointees 
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are currently ~...alled first assistants (e.g., Deputy Canmissioner, Social 
Security Administration) arrl assumed their ad interim status by virtue of the 
Depart.rrent ls organizational plan, authority vested :m suCh deputies by virtue 
of th::>se deputies' position descriptions, or designation frcm am:>ng multiple 
deputies. Secom, in certain instances 'Where it was not feasible for the first 
assistant to assurre the duties of the officer, the Secretary has made a 
special delegation of auth:>rity to a particular individual to carry out the 

functions of the vacant. office. As indicated in Exhibit I, this meth:d was 
used in two instances: Acting Assistant Secretary for Health arrl Acting 
Canrnissioner on Aging. In both cases, t,'le ad inter.illi appointee had occupied a 
significant position within the programnatic uni -c. prior to the ad interim 
appointrrent. 

In no insta'!C€ was an appoint.nent made pursuant to the provisions of the 
Vacancies Act of 1868, as arren::led. Tne proscriptiw provisions of that Act, 
rrost. not.ably the 30 days limitation on the tenure of ad interi.rr; appointees, 
are clearly not applicable to any of the eight vacancies referenced above for 
at least two reasons. First, the proscriptive provisions of the Act do not 
arrl cannot apply 'Where, as here, each of the vacancies in question occurre:1 
during a Senate recess • .!/ 1\00 seconi, even if the A....."t were arguably 
applicable, it cannot be read to restrict the autb::ri. ty of the Secretary to 
make ad interim designations Where, as here, the Secretarv is vested with 
in::lepen::lent statutory auth::>rity to fill vacancies an an ad interim l:a.sis. 

A. The Vacancies Act Dc>es Not Apply With Respect m Vacancies occurring 
During a Senate Recess. 

It is by no.v axicmatic that the plain language of a. statute governs "(a]bsent 
a clearly expressed legislative history to the contrary." Consumer 
Prcduct Sa£ety Camni.ssion v. GI'E Sylvania, 447 U.S. 102, 108 (1900h American 
Toi:acco Co. v. Patterson, 456 U.S. 63, 68 (1982). 'The pr011isions of the 
Vacancies Act are unmistakeable an::l unarrbiguous; Ililrely, the proscriptive 
provisions of the Act, including the thirty-day limtation inposed by Section 

1/ The positions of Und.er Secretary an::l Administrator of the Health Care 
Financing Administration fell vacant during the Seaate' s August 1985 rECess, 
Which carnnenced on August l, 1985, an::l en::led on SEp:.enber 9, 1985. SeE:f" 131 
Cong. Rec. S 11022 (daily ed., August 1, 1985). 'De positions of Assistant 
Secretary for Health, Assistant Secretary for Legislation, General Counsel, 
arrl Ccmnissioner on Aging fell vacant after the 9001 Cor¥:Jress had adjourned 
sine die (October 12, 1984) arrl before the 99th CcRlgress had convened (January 
3, 1985) • See 1985-1986 Official Congressional Dll:ectory, s. Print 99-39 at 
425. The position of Assistant Secretary for Pl.anling an::l Evaluation fell 
vacant durir¥:J the Senate's Spring 1984 recess, Whmi camrenced on April 12, 
1984, arrl en::led on April 24, 1984, id. at 427 n. 77~ Finally, the position of 
Ccmni.ssioner of Social Security fell vacant during the Senate's August 1983 
recess, which cannenced on August 4, 1983, arrl erm1 on Septerrber 12, 1983. 
Id. at 427 n.76. 
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3348, simply do not apply where, as here, the vacancies in question arose 
while the Senate was in recess. 2/ Specifically, 5 u.s.c. §3349 provides as 
follows: 

A temporary appointment., desi~tion, or assignnent 
of one officer to perform the duties of another 
under section 3345 or 3346 of this title may not be 
made otherwise than as provided ~ those sections, 
exceot to fill a vacancv occurrino durina a recess 
of the Senate. [Ernf:hasis supplied] 

Thus, since each of the eight vacancies occurred during a Senate recess, the 
proscriptive language of the Act does not. apply to any of the eight positions 
in the Department tr.rat is currently held on an acting 'basis. 

The legislative history urrlerlying the Vacancies A.....'"'t supports the prq:>05ition 
that its sccpe was limited. It only applies to vacancies tha.t arise while the 
Senate is in session arrl, even with respect to th:>se vacancies, originally was 
not interrled to apply to vacancies filled in the natural course by the first 
assistants. The Vacancies Act, in its current format, 3/ was initially 
enacte:l during Reconstruction to limit the .J:'.)CMer of the-Executive arrl to make 

2/ It has been consistently held tha.t a Senate recess, for purposes of Art. 
II,-§2, cl. 3, is not restricted to the interval 'between the final adjournrrent 
of one session arrl the carmencement. of the next session. See Gould v. 
United States, 19 Ct. Cl. 593, 595 (1884). A tenporary adjournment., for a 
period larger than a few days, is sufficient to trigger the President's recess 
p:::11Hers. See 33 Op. A.G. 20, 33 ( 1921 b 28 cacp. Gen. 30 ( 1948). As the 
Senate Ccrrm.ittee on the Judiciary note:l: "[A] recess [is] the period of ti.Ire 
when the Senate is not sitting in regular or extraordinary session for the 
disdharge of executive functions: when its n:erbers owe no duty of atten:lance; 
when its Charrber is enpty: when, because of its absence, it cannot receive 
camumication fran the President. or participate as a l:x::dy in making 
appointnent.s. •• s. Rept. No. 4389, 58th Cong., 3d Sess.; 39 Cong. Rec. 
3823-3824 {1905). 'lhe pocket veto cases are in acrorii with this view. See 
The Pocket Veto Case, 279 U.S. 655 (1929) (holding tha.t a Senate adjourn:nent 
for four nonths was an adjournrrent. for purposes of Art I, §7, cl. ".:'" 
2): Wright v. Unite:l States, 302 U.S. 583 (1938) (holding that a three day 
adjournment. of the Senate while the House was in session did not arrount to an 
adjournment. for purposes of Art. I, § 7, cl. 2) • 

3/ Legislation errp:Mering the President. to fill vacancies in the Executive 
Branch dates fran the Secorrl Congress. In 1792 COngress enacted legislation 
which autrorizerl the President. to fill vacancies in the Departments of State, 
Treasury arrl War "at his discretion." Act of May B, 1792, 2d Cong., 1st 
Sess., Ch.37., §8, 1 Stat. 218. Three years thereafter Congress amerrled tha.t 
legislation to limit to six nonths the tenure of interim appointees in those 
Departments. Act of February 13, 1795, 3rd CorKJ., 2d Sess., Ch 21, 1 Stat. 
415. 
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certain that the limitations on presidential auth::>rit:y that were inp:>Sed by 
the Tenure in Office Act of 1867, 14 Stat. 430, cculd not l:e easily 
circumvented. The Tenure in Office Act att.errpte:::l to restrict the authcirity of
then-President Andrew Jchnson to dismiss cert.aL11 nerbers of Lincoln• s cabinet. 
It not only forbade presidential reroval of designated .cabinet officers 
wittout the consent of the Senate, but also severely limited the ability of 
the President to dismiss other officers. M::>reover, the Act limited the 
auth::>rit:y of the President to fill vacancies in positions that would require 
the advice a.rd. corsent of the Senate. 

Although the Act atterapted to be all-inclusive, Congress inadvertently failed 
to provide for an obvious contingency: death of an incurrbent officer. Under 
the then-existing legislatior., the President was specifically authorize:::l to 
terrt:>Orarily fill for up to six nont.hs vacancies that occ.urroo 'While the Senate 
was L'1 session. Consequently, in an effort to further restrict presidential 
auth::>rit:y, Congress enacte:::l the Vacancies Act, 'Which limited ad interim 
appointrrents to 10 days. 41 15 Stat. 168 ( 1868). f:b..lever I as originally 
adopted, the 10 day {no..v 30 day) limitation did not exterrl to vacancies, such 
as the ones here, that were filled by the first assistants with:::>Ut the 
intervention of the President. 5/ The 10 day limitation only applied if the 
President intervened arrl nane:l saneone other than the first 

4/ Although the Ternrre in Office Act was n:pealed in 1887 arrl subsequent 
related legislation was declare:l unconstitutional in Myers v. United States, 
272 u.s. 52 (1926), the Vacancies Act, as anenled, and related legislation, 
remains. 

5/ As originally enacte:l, the 10 day limitation on ad interim appointments 
was set forth in section 3 of the Vacancies Act of 1868, 'Which specifically 
emp::'1flere:l the President to designate saneone other than the first officer to 
act on a tenporary ba.sis. That section provided as follows: 

Sec. 3 And re it furt'her enacte:l. That in any of the cases :
hereinbefore mentione:i it shall re lawful for the President of the 
United States, in his discretion, to autrorize and direct the 'head 
of any other executive Dep3.rt.rrent or otl:ier officer in either of 
th:>se Departrrents Whose appointrrent is, by arrl with the advice a.rd. 
consent of the Senate, vested in the President, to perform the 
duties of the office vacant as aforesa:W until a sucoessor be 
appointed, or the sickness or absence cl. the incurrbent shall cease: 
Provided, That nothing in this act shall autoorize the 
supplying as aforesaid a vacancy for a p?riocl lon;Jer than ten days 
'When such vacancy shall be occasioned l:f death or resignation •••• 
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assistant to tenporarily fill the vacancy. 6/ However, when the federal 
stab.ltes were carpiled into the so-called "Revised Statutes," 19 Stat. 268 
{ 1867), the carpilers errone::>usly broadene:3 the limitation to encanpass all 
terrp'.)r<:tl}' office~ holders, even the first assist.an:t.s. 71 See Revised Statutes 
§lSG. In 1891, Congress, in the course of arrending the Vacancies Act to 
acccmn::rlat.e an errergency occasionoo by the death of the Secretary of the 
'I-reasu..ry, recognized the error, but had insufficient tiire in which to fully 
consider the matt.er. Instead, Congress nerely am::?!rled the Act by exten:ling 
the 10 day period to 30 days. See 22 Cong. Rec. 2077-79 ( 1891) . 

6/ The fact that the Vacancies Act of 1868 did not exterrl to limit the tenure 
of an ind.i vidual 'WTlo becane an acting officer as a result of having been a 
first assistant is illustrate:J by both the legislat.i ve history of the Act arrl 
by the carq::>lenentary provisions of the Tenure in Office Act. turing debate on 
the Act much attention focused on the sa:nerIDat ancm:ilous situation that had 
prevailed in the Patent. Office. Under then-existing legislation enacted in 
1836 the Chief Clerk of the Patent Office was errp:JWere:3 to act as Ccmnissioner 
in the Ccmnissioner's absence. 39 Cong. Glore 4134 (1868}. Indeed., at the 
t:i.Ire of the debate, the Chief Clerk had been serving as Acting camrl..ssioner 
in excess of eight nonths. Merrbers of Con:,¥ess, tb:>ugh, doubted that the 
Chief Clerk, as contrasted with one of the Patent Examiners, had the requisite 
scientific l:B.ckgramd to adequately discharge the resix>nsibilties of Acting 
Ccmmissioner. 39 Cong. Glore 4259 (1868). Clearly, congressional concern 
with respect to the carpetence of the Chief Clerk would have been meaningless 
had the ten day limitation been interrled to apply to all ad interim 
apix>intees, even th:>se who had assurnad autoori ty by virtue of their status as 
first assistants. Had the 10 day limitation been applicable to the Chief 
Clerk, it would have eliminated the problem in the Patent Office. 

The provisions of the Tenure in Office Act provide ~lly carpelling 
evidence that Con:,¥ess, 'WTlile intenilng to limit tile pc:iwer of the President., 
did not int.em to carpranise the efficiency of go~. With respect to 
recess appointnents that exterrled beyorrl the next session, the Tenure in 
Office Act stated: "[D]uring such t:iire all the :p<:lilers arrl duties belonging to 
such office shall be exercised by such other officer as may by law exercise 
such p'.)Wers arrl duties in case of a vacancy in sum office ... 14 Stat. 431, §3 
(1867). In soort, the Tenure in Office act reccgn:ized that the mantle of 
authority cculd not be permitted to lapse if the IJ)Vern:rent were to continue 
functioni1'1<3. 

7/ It is re:x:x3nized that the Revised Statutes, 1:::eing an Act of Congress, have 
the force of law. However, in the case of anbiguity or uncertainty, the 
previous statutes may be referred. to. Wright v. Il'lited States, 6 Ct. Cl. 00, 
87 (1879). 
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Given the Act's shallow pt.ll1X)Se, i.e., to limit the autoority of President 
Ar:rlrew Jdmson, an:3. anbiguous scope, Congress has consistently construed the 
Act narro.ivly. ln:lee6, contemporary Congresses have never viewed the act as 
the prirrary limitation on the Exe::::=utive's autoority to terrpJrarily fill 
vacancies, even those that occurred ...mile the Senate was i.'1 session. Instead, 
Congress has consistently re:::09Uized that the President arrl his subordinates 
have brood plenary authority to fill vacancies that arise while the Senate is 
:rn session. In order to curo suCh authority, Con:Jress has re1ie6, not on the 
Vacancies Act, but rather on 5 u.s.c. §56 [now 5 u.s.c. §5503]. 'Ihat act 
originally prchibited the payment of appropriatea funds as salary to a person 
Who re:::ei voo an app::>intnent during a re:::ess of the Senate if the vacancy 
existed while the Senate was i..'1 session. 'Ihus, Congress inplicitly assurred 
that the p:Mer to app::>int existed, but sought to rerrler it ineffective by 
prchibi ting the payment. of the salary to the person so app::>inted. See 
Merrorarrlum suhnitted. by Senator Butler on Maren 16, 1925, 67 Cong. Rec. 263, 
265 (1925). 

B. Interim Appointments Within the Depu"tirent of Heal th am Hurren Services 
were Made Pursuant to the ~ • s organic IeQislation an:J., Therefore, Are 
Not Limi tea by the Proscriptions of the Vacancies Act. 

As noted abole, the eight ad interim appoint.rrents were made by the Secretary 
pursuant to the autb:>rity granted to her by the organic legislation that 
created the Department of Health an:l Hunan Services. 'Ihe Vacancies Act 
neitl"er restricts this auth:>rity nor limits the tenure of sudl interim 
appointees to 30 days. Given the fact that tl"e Vacancies Act can jecpa.rdize 
executive action an:l inJ::ede the _efficient administration of the Exe.cut.ive 
Bran::h, the cairts, Whenever possible, have interpreted the Act narrOHly to 
avoid conflict with executive prer03atives. Consequently, coort.s have 
consistently refused to apply the restrictive provisions of the Act, Where the 
propriety of an interim appointnent can be sustainerl by virtue of another 
statute. 

For instance, in United States v. Ha.J..m:), 386 F. Supp. 593 (E.D. Wis. 
1974), defen:lants in a criminal action sought to suppress certain evidence 
resulting fran an interception of wire arrl oral ccmrunications. Under 18 
U .s.c. §2516, a wiretap can only be autb:>rize:l by the Attorney General or by 
any assistant attorney general who had been specially delegated the ~rity 
by the Attorney General. At the tine of the intercept the Solicitor General 
had been acting as Attorney General for nore than thirty days arrl, 
consequently, the defen:lants argued that at the tine of the delegation the 
Solicitor General's autb:>rity to act as Attorney General had expired under 
the tenns of the Vacancies Act. 'Ihe coort, however, in overruling deferrlants 1 

notion to suppress, noted that the Solicitor General had assurood office as 
Acting Attorney General under the provisions of 28 u.s.c. §SOO(b) ar:rl, 
therefore, that the limitations inposd by the Vacancies Act were not 
applicable. See United States v. Lucido, 373 F. Supp. 1142 (E.D. Mich. 1974), 
aff'd, 517 F.2d 1 (6th Cir. 1976) (holding that in light of 28 u.s.c. § 508, 
the Vacancies Act does not apply to limit the tenure of the Deputy Attorney 
General to act as the Attorney General). 
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In OOt.h Halno arrl illcido the carrts held that the specialized statute 
governing the Deprtment. of Justice controlled an:5., consequently, that the 
restrictions inposed by the Vacancies Act did not apply. In so holding, OOth 
coorts refused to give effect to the ap_parently plain language of the 
Vacancies Act, which states: 

A terrpora...ry appciintrrent., designation, or assignment. of 
one officer to nerfom: the duties of arot.her under 
section 3345 o: 3346 of this title :mav not be made 
otherwise than as provided ·t:J\· those sections, except to 
fill a vacancy occurring during a ra:!ess of the 
Senate. [Emf:ilasis supplied] 

5 u .s.c. §3349. 

In srort, vmile the Vacancies Act on its face appears to restrict the scq::ie of 
other indeper:rlent statutory authority respecting interim app:>int.ments, the 
carrt.s have not given effect to that language. Rather, they have unifonnly 
refused to invalidate appciintnents that have been made pursuant to such 
ir:rleper:rlent authority. 

Here, as in Halrro arrl illcido, there is an indeper:rlent statutory basis to 
supp;:>rt the eight ad interim appciintrrents, namely Reorganization Plan No. 
1 of 1953. t-nreover, here, unlike in Hal.no am I.ucido, the putative 
restriction inposed by the Vacancies Act on the use of the other legislation, 
clearly does not apply. The restriction contained in 5 u.s.c. §3349 applies, 
if at all, only if the vacancy did not arise during a Senate recess. Here, 
since all eight of the vacancies arose during Senate recesses, any possible 
argument that the Vacancies Act governs to the exclusion of the Reorganization 
Plan nust be rejected out of harrl. 8/ 

8/ Even if the vacancies had arisen vfuile the Senate was in session, the 
provisions of the Reorganization Plan woold control notwithstanding the fact 
that the Vacancies Act was re-enacted 13 years after tre Reorganization Plan. 
The Vacancies Act could only control if it were read to have inpliedly 
n:pealed Section 6 of the Reorganization Plan. Hc:Mever, "re:peals by 
inplication are not favored." t-brton v. Mancari, 417 U.S. 535, 549 {1974), 
quoting Posades v. National City Bank, 296 U.S. 497, 503 (1936). Sueh repeals 
are only pennitted if the intention of the legislature to re:peal is clear arrl 
manifest. Watt v. Alaska, 451 U.S. 259, 267 (1981); United States v. Will, 
449 U.S. 200, 221-222 (1900); TVA v. Hill, 437 U.S. l.53, 190 (1978). Here, of 
carrse, there is no evidence in the record to ir:rlicate that Congress inter:rled 
to re:peal or otherwise m:xlify the provisions of Reorganization Plan at the 
tine that it re-enacted the Vacancies Act of 1966. In such a setting, a ccurt 
"nust read the statutes to give effect to eac"h • • • 'tthile preserving their 
sense ar:rl purpose." Watt v. Alaska, 451 U.S. at 267. 
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In conclusion, t:he eiqht ad interim appointees, name:J in Exhibit I, are 
serving pursuant to the prov.tsions of the Reorganization Plan No. 1 of 1953 
arrl are not serving pursuant to the prmisions of the Vacancies Act of 1868, 
as arren::led. Further, the provisions of the Vacancies Act that limit executive 
prercgatives are inapplicable Where, as here, each of ·the vacancies arose 
durin:;:i a Senate recess. Thus, the 30 day limitation on the tenure of interim 
appointees containe:::i in the Vacancies Act does not pertain with respect to the 
irrlividuals n.ane:l in Exhibit I. 

Attachment 



Position 
(GAO ITEM #1) 

1. Under Secretary 

Date of Vacancy 

8/19/85 

2. Assistant 04/16/84 
Secretary, for Planning 
and Evaluation 

3. Assistant 
Secretary, for 
Legislation 

4. Assistant 
Secretary for Health 

5. General Counsel 

6. Commissioner of 
Social Security 

7. Administrator, 
aealth Care Financing 
Administration 

8. Commissioner on 
Aging 

9. Deputy Inspector 

12/31/84 

12/31/84 

11/09/84 

09/10/83 

08/09/85 

12/17/84 

01/22/81 

EXHIBIT I 

Name of Ad Interim 
Appointee 

(GAO ITEM #1) 

John O'Shaughnessy 

Robert B. Helms 

Position of Interim 
Appointee Prior 
to Appointment 

(GAO ITEM #5) 

Principal Deputy 
Under Secretary 

Date of Ad Interir 
Appointment 
(GAO ITEM #2) 

09/25/85 

Deputy Assistant 
Secretary for Planning 
and Evaluation (Health) 

04/23/84 

Lawrence J. DeNardis Deputy Assistant 
Secretary for 
Legislation 

01/29/85 

James O. Mason 

Terry S. Coleman 

Martha A. McSteen 

c. McLain Haddow 

Carol Fraser Fisk 

No appointee named 

Director, Centers for 
Disease Control 

Deputy General Counsel, 
Regulations 

02/19/85 

11/21/84 

Deputy Commissioner of 09/14/83 
Social Security 

Deputy Administrator, OB/09/85 
Health Care Financing 
Administration . 

Special Assista~t to r 12/18/84 
Assistant Secretary, for 
Human Development Services 
Not applicable Not applicab 

GAO ITEM #7: The appointing official in each case was the Secretary. 

GAO ITEM #6: Ronald E. ~?bertson has been nominated for the position of General Couhsel . 

.,, 



UNfTEO STATES GENERAL ACCOUNTING OFFICE 

WASHINGTON, D.C, 20548 

B-220522 

Mr. Thomas s. McFee 
Assistant Secretary for 

Personnel Administration 
Department of Health and 

Human Services 
200 Independence Avenue, s.w. 
Washington, D.C. 20201 

Dear Mr. McFee: 

October 17, 1985 

We have received a congressional request for a report 
concerning the use of extended temporary appointments to 
positions requiring Senate advice and consent in the 
Department of Health and Human Services. It is reported 
that nine (9) occupants of positions in your Department 
requiring Senate advice and consent have not been confirmed 
by the Senate and that eight (8) of these nine (9) occu
pants have not been nominated for the positions in which 
they are presently serving. The service of these individ
uals is questioned as a possible violation of the Vacancies 
Act, 5 u.s.c. SS 3345-3349 (1982). Section 3348 limits the 
filling of a vacancy under sections 3345-3347 to a period 
not to exceed 30 days. 

Accordingly, in accordance with "informal advice given 
to you on October 10, 1985, by Mr. Paul J. O'Neill of our 
Office, we request that you provide the following informa
tion together with any comments you deem appropriate: 

1. Names of any persons occupying positions 
requiring Senate advice and consent who have 
not been confirmed for such positions and the 
titles of such positions. 

2. Date that each individual referred to in f 1 
above was appointed to such a position. 

3. The official who appointed each~f the 
individuals referred to in 11 above to their 
present positions. 

OCT · 7 



B-220522 

4. The authority for the temporary appointment of 
each individual referred to in t1 and whether 
the Vacancies Act is applicable to these 
appointments. 

5. Were any of the individuals named in t1 above 
serving in an off ice which required Senate 
confirmation immediately prior to their pres
ent temporary position and, if so, was he or 
she in fact confirmed by the Senate to serve 
in the prior position? 

6. Bas anyone been nominated for Senate confirma
tion by the President to any of the positions 
which have been identified in 11 above? 

In view of the congressional interest in this matter 
we would appreciate receiving your reply at your earliest 
convenience. 

Sincerely yours, 

(~;(~~~ 
Robert L. Higgins 
Assistant General Counsel 

- 2 -
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