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THE WHITE HOUSE 

WA$ H I N GT 0 t, 

February 18, 1986 

MEMORANDU!>'. FOE BRANDE!\ BLU~ 
LEGISLATIVE ATTORNE~ 

FROM: 

SUBJECT: 

OFFICE OF MANAGEMEN'T ANC BUDGE'! 

RICHARD A. HAUSER 
DEPUTY COUNSEL TO THE PRESIDENT-~~·-~,--~--~·-·--··--···· 

Draft DOJ Report on H.R. 3810, the nimmigration 
Control and Legalization Amendments Act of 
1985n and Justice Response to Agency Comments 
on Earlier (H.R. 3080) Version of this Report 

Counsel's Office has reviewed the above-referenced DOJ draft 
report and comments and finds no objection to them from a legal 
perspective. 

RAH/ JGR: j mk 
cc: Rl}Hauser 

...;JiGRoberts 
subject 
chron. 



THE WHITE HOUSE: 

WAS H I N GT 0 t, 

February 18, 1986 

MEMORANDUM FOR RICHARD A. HAUSER 

FROM: JOHN G. ROBERTs9-~ 
SUBJECT: Draft DOJ Report on R.R. 3810, the "Immigration 

Control and Legalization Amendments Act of 
1985" and Justice Response to Agency Comments 
on Earlier (R.R. 3080) Version of this Report 

OMB has requested views on the above-referenced draft report. 
The bill in question is the latest House vehicle for compre­
hensive immigration reform. The Justice report reiterates the 
Administration's positions on immigration reform, which have 
been cleared and public for some time. Of particular interest, } 
the Justice report objects to the House bill anti-discrimination · 
provisions as unnecessary, objects to an effort to overturn 
Oliver v. United States (which upheld warrantless open field 
"searches"), and supports verification of citizenship or 
immigration registration as a condition of receipt of various 
welfare benefits. 

Attachment 





.e I 

TO: 

EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON. D.C.. IOSO:t 

February 4, 1986 

LEGISLATIVE REFERRAL MEMORANDUM 

Department of Agriculture 
Department of Commerce 
Department of Education 
Department of Health & Human Services 

· Deapartrnent 'tJf ·Labor 
Department of State 
Department of the Treasury 
Small Business Administration 
National Security Council 
Council of Economic Advisers 

SUBJECT: ?iraf~ Dep~rtrnent of Justice report on H.R. 3810, 
Immigration Control and Legalization Amendments 

1985" and Justice response to agency comments on 
(H.R. 3080) version of this report. 

r r 

the 
Act of 
earlier 

The Off ice of Management and Budget requests the views of your 
agency on the above subject before advising on its relationship 
to the program of the President, in accordance with OMB Circular 
A-19. 

Please provide us with your views no later than February 11, 198 6. 

,.. 

(NOTE -- H.R. 3810 is a substitute for H.R. 3080, reflecting changes 
made during subcommittee markup of H.R. 3080. Ful House Judiciary 
Committee markup of H.R. 3810 is expected to occur later this month 
or early March. Reviewers of this draft report should ignore 
the editorial annotations and underlines appearing in the text and 
margin.) 

Direct your questions to Branden Blum 
attorney in this off ice. 

Enclos•4 
cc: :;;~d Fielding 

John Cooney 
Tara Treacy 
Jim Barie 

Sarah Brentling 
Phil Hanna 
Barry White 
Andrea Hoffman 

Frank Seidl 
Carol Ballew 
Roger Greene 



Honorable Peter w. Rodino, Jr. 
Chairman 
Committee on the Jud1c1ary 
U.S. House or Repre1entativea 
Washington, D.e. 20515 

Dear Mr. Cha1rman: 

Office of Lealllativc and lnte11ovemmental Affain 

Th1s reeponde to your request tor the Department or Justice'• 
views on H.~. 3810,·the "Immigration Control and Legal1zat1on 
Amendments Act or 1985." The Department supports enactment of 
.~hie leg1elat1on with certain major ano aeveral m1nor revieiona. 
In· this following bill report, omission of any aeot1on indicates 
that the Department aupporta the prov1e1on. 

Thia Admin1strat1on haa conaiatently supported 1mm1grat1on 
rerorm, and the pressing need tor legislation rema1na. We are 
pleased that you and Congressman Mazzol1 are eponaor1ng H.R. 3810. 
We look rorward to work~ng with your Committee. 

!MPLOYMENT OF UNAUTHORIZED ALIENS 

SECTION 101 -----
Section 101 of the bill amenda p~esent Section 274 ot the 

Immigration and Nat1onal1t1 Act (the Act) to provide pe~alt1ea tor 
employers who ~Ginmit two t7pea ot ottenaea: (1) know!ngl7 hiring 
an alien who_ia not authorized to work; and (2) tailing to complJ 
with the requirements ot the Emplo1ment Ver1f1oat1on System. 

!mplo1ment Ver1t1cat1on 

An employer must ver1r1 that each applicant tor emplo1111ent 
("applicant") hae eatabl1shed h1s or her author1zat1on to work 1n 
the United Statea, including examining an applicant's 14ent1ty1ng 
documentation ano employment authorization. The applicant must 
alao atteat that he ie a citizen or national or the United States, 
an alien lawfully adm1tted tor permanent reaidence. or an a11en 
authorize~ by the Attorney General to be employ~d. The employer 
must retain these records tor a period or time apec1r1ec bt the 
Attorney General. Qood-ra1th eompl1ance with these requi~ements 
18 an arr1r~at1ve defense to a charge that the employer has know­
ingly employed •n unauthorized alien. 

• 

I 
I 
I 
I 

I 
i 

~ • 



Honorable Peter Ro~1no, Jr. 
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~ear~Jll Process 

Section lOl also prov1de1 for a hearing, berore an adm1n1e­
trative law Judge, to determine whether a violation hae occurred. 
An employer who requests a hearing may, within 60 daya or an ad­
verse dec11~on, tile a petition tor revlew with the appropriate 
court or appeala, or the administrative tine. lf no hearing 11 
requeeted, the fine aseeaaed shall not be appealable. It the 
asaeeseO penalty 1a not t1mel1 paid, the Attorney General must 
r1le a 1u1t 1n a d1atr1et court to enforce payment. 

Delayed lttect!ve !!!!.! 
The penaltJ prov1a1one have a delayed ettect1ve date. Por 

the tirat six month1 arter enactment, the Attorney General and the 
heads of certain Departments and a1enctea muat d1eaem1nate inror-

: mat1on on these provisions, and no penaltJ may be 1mpoeed or pro­
ctedin& conducted tor a t1rat v1olat1on. In the aubaequent twelve 
months, the Attorne1 General la authorized to 11aue citations or 
violations. Again, no penaltr may be imposed or prooeed1n& oon• 
ducted during this time. 

Ant1-d1ecr1m1nat1on Prov1a1ona 

, Section 101 also contains extensive procedures tor deal1ng 
w1th d1acr1m1nation 1n h1r1na or d1acharg1ng based on an 1nd1v1d­
ual 'e national origin or c1t1zeneh1p atatua. '!'he coverage 11 
broad, encompassing c1t1zena, "intending c1t1zena," aliens who are 
permanent residents, aliens temporarilJ admitted under the "amnes­
ty" prov1a1ona, and aliens granted either refugee atatua or a11-
lurn, and who have completed a declaration or intention to become a 
c1t1sen. .: . 

-
All emplo1ere are aubject to th1a ant1•d1aor1m1nat1on prov1· 

•ion, except that claims or nat1onal-or1g1n d1sor1m1nat1on are 
barred 1f: (1) the oomplatnant 1e covered bJ Sect1on 103 or the 
C1v1l R1ghta Act or 1964; er (2) United States c1t1zenah1p is re­
quired by Pederal law, regulation, or executive order, a Jederal. 
State or local-government contract, or by order or the Attorne1 
General; or (3) Engliah-lang~age ek111 !a a bona fide oooupat1onal 
qual1t1cat1on reaaonabl7 necessary to the normal operation or the 
enterpriee. 

An employer round to violate these provisions ma1 be ordered 
to maintain a record-keepjng system tor all applicants. to hire er 
re-hire 1n~1v1dual& directly and adversely affected by the employ­
er's hiring or discharge practicee, with or without back pay, to 
pay a c1v1l penalty or $lp000 tor each 1nd1v1dual discriminated l 
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against and to pay attorneys tees. A penalty of •2.000 per vio­
lation may be a11es1ed aga1net an employer prev1ousl1 round to 
have engaged 1n d1acriminat1on. 

Procedurally, a person may complain to a Spee1al Oounael 
appointed by the Prea1dent with the advice and conaent or the Sen­
ate. The Special Counsel muet 1nveat1gate all such compla1nts, to 
determine whether there 1a reasonable cauae to bel1eve that the 
charge 1e true. If eo, then the Special Counsel may bring a com­
plaint before an administrative law judge, who must be specially 
designated and trained b7 the Attorney General. The admin1atra­
t1~e law judge may subpoena w1tnessea and evidence. and hold 
hearin1s. Subpoena enforcement rests with the d1str1ct courts. 

An adm1n1atrat1ve order Sasued under th1e prov1a1on may be 
reviewed w1th1n 120 da1s under Section 10 {O), (e), (t), (g), and 
(J) of the National Labor ~elat1on1 Act. The Special Counsel w111 
exercise the powera or the National Labor Relations BoarO'e Oen-
-~r~l Counsel aa epeo1t1ed b7 that Act. 

Penalties 

Por a rsrat ortenae. under Section 101, an emplo1er is sub­
ject to a $1 - 2,000 c1v11 penalty ror each unauthor1ced alien. 
For a aubeequent orrenae, an employer 1• aubject to a $2 - 5,000 
tine tor each unauthorized alien. An emplo7er who en1a1ee 1n a 
pattern or praot1ce or violations would be eubject to a r1ne or 
$1,000, a1x-montha 1mpr1aonment. or both. !he Attorne1 General 11 
authoriEed in such a case to bring a tederal o1v1l action to aeek 
relier auch ae injunctions or reatra1n1ng ordera. 

Violating the paperwork provisions or the Employee Ver1t1ca­
t1cn System, eubjects an emplo1er to a $1 1 000 civil penalt1 tor 
each 1nd1vidua}-tor whom the emplo7er railed to compl7. 

Comment1 

Barring the emplo1ment or unauthor1Eed aliens Sa tundamental 
to curta111ng 1llegal 1mm1grat1on. ~he Department eupporte Seo­
t1on 101 but auggeata some rev1a1one. C1v1l penalties should be 
r1xed at apec1tic amounts and not set w1th1n ranaee. P1xed, apec-
1t1c tines would reduce potential l1t1gation, and promote cone1et­
ency 1n the aeseeement or tines. Moreover, f1xed c1v1l penalties 
will aurr1e1ently deter the employment or unauthorized al1ene; 
accordingly, we oppose cr1m1nal penalties, except poee1bly 1n 
"pattern and practice" e1tuat1one. 

I 
l 
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Employers or three or fewer peraona ahould be exempted rrom 
the recor~-keep1ng requirement, with mandated reeord•keeping !t 
v1olat1on1 occur. 

~he bill•e anti-d1acrim1nat1on provisions are both unnece1• 
aary and overly 1nolua1ve. Ex1at1ng national-origin civil rights 
laws are 1uff1cient protection for all from unra1r traatment. 
Existing federal agencies are able to 1nve1t1g~te and deal w1th 
diacr1m1nation on th1a ba11s. No new adm1n1atrat1ve law judgea 
are nee~ed, e1nee the present 1Mm1grat1on Judges, alread1 'famlltar 
with immigration laws, can read111 handle the work. Creating new 
bureaucracies and uncontrollable new case loada !a unwise, un­
necessary and unaocept1.bl7 expens 1ve. (.UM£. 1:1&.\.ffd>) 

PRAUDOLENT USE OF IMMIGRATION DOCUMENTS __ .__.. ............... - - ...._ _ __...........,. .......... ----
SECTION ill 

Section 102 ot the bill amen~& 18 u.s.c. 1546 to bar the f­
raudulent uae or certain dooumenta to establish employment auth­
orization. Pines tor auch activity are 1noreaaed from t2.ooo to 
t5,000. Likewise, the uae or a talee jdent1r1cat1on document or a 
t4lae attestation 1a prohibited. The penalt1 tor v1olat1n& this 
eection Se a $5,000 tine, or two 1eare 1mpr1aonment, or both. 

Oommen ta 

&nplo1er aanct1ons will likely 1noreaae the manufacture and 
uae or 1mm1grat1on documente tor fraudulent purposes. Penalties 
ot the t7pe an~:magn1tude contemplated by Section 102 1hould help 
deter this act1v1t7. 

AUTHORIZATION OF APPROPRIATION POR JNPORC!MEN'l' 
AND SERVICE AC°!!V!!IES"15J INS - --

SECTION 111 -
Section 111 provides ror increased tund1ng to increase INS 

enforcement and service activities, author1z1ng, tor t1acal 7ear1 
1986 and 1987 respectively, ~22 million dollar• and ~19 million 
dollars over the regular authorization. These auma are to in· 
crease the border patrol an~ other INS enforcement act1v1t1ee to 
ensure prompt and efficient adjudications or applications under 
the Act. The tund1n1 1e also to be used to improve out•reaoh pro­
grams and 1n-eerv1oe training ot INS personnel. We aupport in­
creased funding tor INS'• enforcement aot1vit1es. which now 

I 
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results 1n apprehending more than one million illegal al1ens each 
year. Compared to the aame time period last 1ear. there baa been 
a torty percent increase 1n the number or 1llegal al1en8 that have 
been apprehended. Increased funding will enhance INS'1 enforce­
ment activities and w1ll alao help to improve INS's service re• 
lated act1v1t1ea. We aupport the increased authorizations. 

Section lll(d) bars the INS from acquiring or 1natall1ng data 
processing equipment. Section lll(d) should be dropped. These 

,prov1a1one are unnecessary. and will turther delay sorely needed 
data automation a1atema. Purther. the eole bas1a for 1nclu11on or 
th1a provision ha& been the incorrect assumption that data a1stems 
contracts were improperly granted. 'l'h1a 1s not the case. 

SF.CTION 112 ------
UNLAWFUL ~RANSPORTATION OF ALIENS 

TO THE UNITED STAT!S -- --- ---- ..................... 

Sectton 112 amends ex11t1n1 Seot1on 27-(a) or the Act to pro• 
v1de cr1m1nal penalt1es aga1nat anyone who unlawfully transports 
alien& to the United States. Criminal penalties can be imposed 
when: (1) a peraon know1ng17 br1n1s or attempts to bring to the 
United States an alien at a place other than a port of entr1 or a 
place not designated by the INS Commiae1oner; (2) a person know­
ingly tranaporta or moves, or attempts to traneport or move, an 
illegal alien w1th1n the United States; (3) a peraon know1ng11 
conceals. harbors. or eh1elda rrom detection an alien; or (4) a 
person know1ngl1 brings or attempt• to bring an alien to the 
United States 1n any manner whatsoever. A person who violate• any 
or the tirat t~ree provisions can be t1ned up to $10,000, and 1m· 
prisoned for op to five 1ears. Por the tourth prov1a1on, a tine 
ot not more than $5,000, or 1mpr1aonment or not more than one 
7ear, or both can be imposed tor each v1olat1on. A eeeond or­
tenae, or an otten1e committed tor co~merc1al advantage or private 
t1nanc1al gain, can result 1n a fine or not more than $10,000 or 
imprisonment tor not more than t1ve 7ears. or both. 

Comment• 

> We support th1e aec~1on. It y11l reverse the ~ud1cial con­
etruct1on ot Section 27~ or the Act in United States v. rnaya. 509 
F.Supp. 289. P. 297 (S.D. Fla. 1980), wfiere the court he d that 
Section 27~ "wae designed by Congress to prevent aiding and abet­
ting the illegal entry or aliens into the United States in a 
fraudulent evaeive or surreptitious manner." (e~phasis added) 

-f 
I 
f 

• 

r 
I -
1 

.. 
:-

' 
l -
' 
L 

i 
I 



Honorable Peter Ro01no, Jr. 
H.R. 3810 - Page 6 

We propose two changes, tiret. aubaection (a)(l)(C), ehould 
be amende~ to include lanauage relating to attempt• to conceal, 
harbor or 1h1eld. Th1e language appeare 1n eubeeot1on 27ij(a)(3). 
ano should be retained. United States v. Cantu, 557 P.2d 1173 
(5th Cir.), reh. den. 561 f.2d 831, cert. den. 434 u.s. 1063. 

Second. language 1ncorporat1ng the present subsection 274 
(a)(~). 1hould be added. Th1a provision aubJecta-to criminal 
eanct1ons nany peraon ••• who w1llfull7 or knowingly encouragee 

,er induces or attempt1 to encourage or induce, either directly or 
j nd1 rectl)' the entry into the tJni ted Sta tee or any ali.en • _. .• not 
duly admitted by an 1mmigration otr1cer •• ·" Thia prov1a1on has 
proven to be a uaeful tool 1n oombatting al1en smuggling. See 
United States v. Nunez. 668 P.2d 10 (let Cir. 1981); Un1ted~te1 
v. Caat1lllo-Pe11x, 539 P.2d 9 (9th Cir. 1976). Moreover, thia ia 
the-onlyprovi11on 1n Section 274 that has extra•terr1tor1al ap­
plication. See. Nunez, auprd; United States v. Correa•Ne&ron, •62· 

·r.211 613 (9th0ir. 1§'72}, an oaaea c!ted therein. ' 

TREATMENT OF IMMIGRATION IMEROENOIBS ---- - ----- -----

. 
. " 

!hi1 section, as dratted, doea not provide the Prea1dent with 
any new legal author1t7. Nonetheless, because th11 section re­
att1rma exieting author1t1, and provides a rundin5 m5chap11m we 
aupport ite enactment. ' 

SECTION 11'4 -
RESTRICTING WARRANTLESS ENTRY IN THE 

CASE OP OUTDOr>li lGRICULTORAL OP!RAifTISNS - ....__ .......... __ .......,.. ______ ..... ___ _ 

Section 114 amends ex1et1ng Section 287 or the Act to re­
strict warrantleaa entries into open tields used ror agricultural 
purpoeea. INS officers may not enter outdoor agricultural areas 
without a warrant or the consent or the owner or his agent, to 

. 
t -. 
t 
t. 
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interrogate persons ae to the1r right to be 1n the United Btatea. 
The only exception to these requirements is existing Section 
287(a)(3), wh1Ch pe~mita &ccea1 to private lande w1th1n 25 miles 
of the border. 

Comments 

'!'he Department or Justice atrongly oppo1e1 this prov1a1on, 
,and urges that it be ent1rel1 deleted. The Supreme Oourt 1n 
Oliver v. United States, 104 s.ct. 1735 (198~), held that the Gov­
ernment's entr1 onto an open r1eld 111 not a search ln the consti­
tutional sense, and no privacy expectation can attach to auch 

, fields. Under this provision, INS Will be the ona1 law-enforce­
, ment agenc1 precluded from entering •open r1e1oa, ana thia will 

curtail a maJor aapect or INS'• enforcement operations. 

This section undercuts one of the principal reaeone tor 1m• 
migration rerorm, namel1, the control or illegal aliens and the 
concurrent enhancement of INS enforcement capab111t1ea. Spec1t1• 
cally, INS· will be unable to ver1t1 and monitor the employment or 
temporary workers 1n asriculture. Thie rov1s1on 1a e < 
~~~~~~~~ 

~RfFllA-TtoW OF IMMIGRATION STATUS OP 
ALIENS APPLYING POR BENEFITS UNDER ?'-RTAIN PROGRAMS 

... s ... Ec..,.T .... I .... o .... N 121 . 
Section 121 eatabliahes a verification requirement tor per­

sons applying tor benet1te under the AFDC, Med1oa1d, Unemplo1ment 
Compeneat1on and Pood Stamp Proarama. Each appl1oant or rec1p1ent 
must preaent proof or c1t1£enehip, or proof or immigration re1ie• 
tration 1r the pereon is not a citizen. The 1tate muat vertr1 an 
alien'• atatua with the ?NS to determine the alien's el1g1b111ty 
tor the benefits. 

In add1t1on, this aect1on provides a der1nit1on or "Perman­
ently Residing 1n the United Statea Under Color or Law" (PRUCOL) 
tor purposes or the Soo1al Seour1tJ Act, the Unemployment Tax Act 
and Section ~8b or the Higher Education Act or 1965. Basically, 
the def1n1t1on limits "PRUCOL" to refugees, aayleea, pereona 
granted withholding of deportation, registrants unde~ Section 2b9, 
aliens paroled into the United States, and pereone granted defer-
red action. - · 

r-, 
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Comment1 

The Depa~tment atrongly aupporta Section 121. The "S1atemat-
1c Alien Verification for Entitlements~ Proa~am (SAVE) presently ( 
in effect on a limited basis, haa ahown the practical t 1 
usefulness or th1a approach, and it has been enthue1ae ca 1 
supported by part1c1pat1ng atates. 'rhe der1n1t1on will go far to 
reduce the amount or litigation generated by the teMl'l "PRUCOL", as 
well as to curb the inclination or courta to expand this category 

·to include persons who are not lawfully in the United States. 

iS~ae~P2~t6k2;:!~~~ i!:~ ;:~!~::;,':~;;;g~'t:"g.:;;7?fi~::!~ ~ 
1mm1grat1on int9 the PD1~td St•t••, 

LEGALIZATION STATUS 

.SECTION 201 -
Seot1on 201 legalizes the atatua or certain al1ene unlawtull1 

1n the United Statee. In general, th1a aanct1on applies to an 
a11en who entered the Un1te~ States prior to January l, 1982, and 
who has continuoualJ and unlawfully resided in the o.s. a1nce 
January l, 1982. The alien muat alao ehow that he has continuoua-
11. ph1e1eally resided here since enactment. An alien ehall not 
be' considered to have failed to maintain continuoua phya1oal 
presence in the United States tor a brier, casual, and innocent 
abeenee from the United Staten. In the case or the nonimmigrant, 
the alien must ehow that hia period ot author1eed 1ta1 expired 
before January l~ 1982, through the passage or time or that the 
alien'• unlawru~ etatus was known to the Government on that date • . . 

Although el1g1b111tr 1a apec1t1call1 conr1ned to aliens who 
have entered the United States, an exception is made tor "Cuban/ 
Haitian Entrants (Statue Pending)" deacr1bed 1n paragraph (1). or 
(2)(a), of Section 50l(e) or Public Law 96-~22. Peraona in th1a 
eate1or7 are deemed to have entered the On1ted States tor purposes 
ot th1a aectton. 

The applicant must also ahow that he 1a adm1aa1ble as an im­
migrant w1th certain grounds or adm1ss1b111tJ apeo1t1cal1J waived, 
and others which may be waived in the diecret1on er the Attorne7 
General. The applicant 1a not admSaaible it he hae been convicted 
or an1 felony. or has committed three or more misdemeanors !n the 
United States. 

An alien who meets these requirements ahall be 1ranted temp­
orary resident etatua. Twelve months after thie grant, the alien 
must apply for permanent resident status. and must do ao within 
the next twelve months. It he does not, then hie temporar1 



" " 
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N0.001 

reeSdent status automat1oall1 expires on the twent1·fitth month 
tollow1ng the date it was granted. 

A temporary resident may eeek to adjust h1a etatu1 to per­
manent resident 1r .he .can •1tabl!11h-cont1nuin1 ·el igibi 11t7 for 
temporary resident statue, plus eeveral additional criteria. He 
muat ahow that he haa not mean1ngtull1 tnterrupted h1a oontinuous 
physical presence 1n the United Statea, and that he ha1 attained a 
minimal underatand1n1 or ord1nar1 English. and a knowledge or un-

: 4eratand1ng or the h1ator7 and government or the United States, or 
he 11 aat1aractor1l1 pursuing a couree or etud1 1n these t1el4a. 

An alien apprehended 1n the United States prior to the etart 
or the appl1cat1on period who can establiah a •nontrivoloua caae · 
ot e11g1b111ty" tor temporary residence ma7 not be deported. and 
11 authorized to work at lea1t through the t1r1t thirty da11 of 
the appl1cat1on period. An alien apprehended during the applica­
tion period !a also not deportable, it he or ehe makes a nonrr1vo­
loua appl1cat1on. until arter a t1nal determination 11 made on the 
application. He 11 alee author1&ed to work. -

A~m1n1atrat1ve ~ jud1c1pl review 2! determination 

An applicant denied temporar1 or permanent resident atatua 1a 
entitled to appeal to an adm1n1strat1ve author1tJ eetabl11hed bJ 
the Attorne1 General. Thia review 11 to be baaed •1olel1 upon the 
administrative record" or the appl1cat1on, although updating the 
record 1a permitted. 

Judicial review or denial of an appl1oat1on tor temporar7 or 
permanent residence 1• to be baaed waolely upon the administrative 
record" as part or an order ot 4eportat1on. The court ma1 review 
the re:cu1·u fus.· ab1.d1tt: Ot d1ecret!on, Of' ~O deter"tn!ne it •he f'ind­
fnga are directly contrary to clear and conv1ncin1 tact• contained 
in the record a1 a whole. 

D1agua11r1ca1~on trom certain public-welfare benefits 

An a11en granted temporar1 rea1dent atatua 11 generall1 1n­
el1g1 ble tor certain public welfare assistance programs for rive 
1ears beginning w1th obtaining that status. 'l'he Attorne1 General 
w1ll identity the programs covered 1n consultation with other fed­
eral agencies and department8. Participation in the Medicaid and 
Pooo Stamp programs 1• apeo1r1cally prohibited. In. addition, 
State and mun1c1pal governments may refuse financial or medical 
aee1stance to aliens 1n this category. Exceptions are made tor 
"Cuban/Haitian Entrants (Statue pending)," aged, blind or disabled 
1n01v1duals, aliens under 18 7ears or age and pregnant women. 
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For purposes of this section, ftf1nanc1al assistanceft 1s de­
fined not to.include certain programs such as the National School 
Lunch Act, the Ch1ld Nutrition Act of 1966, the Headstart-Follow 
Through Act and others. 

Comments 

'I'he Department supports the concept contained in Section 201 
but certain revisions are necessary to establish a workable, cost­
effective program. We believe that a January, 1980, cut-off date 
is preferable to J~nuary 1982. A 1982 cut-off date will result 1n 

- entry of aliens who have no pressing claim to remain here perman-
- eritly. A 1982 date will encourage more aliens to enter illegally, 

and attempt to establish eligibility fraudulently. It will sub­
stantially increase the cost of the legal1zat1on program. The 
1980 date; by contrast, will benefit illegal aliens who have been 
in the United States for a significant period or time. We note 
that the Select Commission on Immigration Reform recommended a 
1980 cutoff date. 

. The provisions for both administrative and judicial review or 
applications for adjustment of status are unnecessary and likely 
to significantly increase the costs of administering this provi­
sion, particularly ~ince this section makes no distinction between 
review of temporary and permanent resident applications. The De­
partment considers a single administrative review sufficient to 
safeguard the interests of an applicant. . . 

- -· 
The provisions relating to administrative and judicial review 

are also ambiguous. Administrative review is to be limited to the 
record existing at the time an application is denied, but the re­
cord on review may be updated. Judicial review is to be based 
solely upon the administrative appellate authority. Its findings 
and determinations are to be conclusive, unless the court finds an 
abuse of discretion or that the "findings are directly contrary to 
clear and convincing facts." These standards of review are not 
the same. and will only invite controversy and litigation. 

The Department also believes that the provisions relating to 
"brief, casual and innocent" absences from the United States will 
be extremely difficult to administer. Application or this stan­
dard is not supported by Rosenberg v. Fleuti. 37~ U.S. ~~9 (1963). 
Fleuti applied only to lawful permanent resident aliens, not 
aliens illegally 1n the United States. We suggest that absences 
of a specific period or time, 1.e., no more than fifteen days in 
the aggregate. from the date chosen for legalization, constitute 
the qualifying limit. The bill should also specifically state 
that absences related to violations of the immigration laws would 
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automatically interrupt the physical presence requirement, 
regardless or the per1od or absence. 

The Department t1nda part1cularl1 objectionable Seot1on 201 
(b)(5)(e), which provides tor five 1ear8 imprisonment and a $5,000 
tine ror using, publieh1ng or permitting 1nrormat1on rrom legali­
zation tiles to be used 1n an unauthor1zed manner. No intent to 
d1aolose ia requ1reo. and the penalty is greatl1 exoea11ve. By 
contra.at, Section 102 providea only two 7eara 1mpr-1aonment tor the 

' rraudulent ~•• or documents. Th• Department 1trongl1 urges that 
Sect1on·'20l(b)(5)(c) -be deleted. Information may be aareguaraed 
bJ disciplinary proceedings aga1nat 1overnment emplo1ees who 
engage 1n unauthorized d1eclo1ure • 

The Department ha1 several problems with the bill's d1aqua1-
1r1~atSon1 ~rom certain public-weltare benefits. Certain programs 

. tor which newl1 legalized aliens ahould logicall7 be eligible are 
absent trom the 111t or education programs. Thi• prov1s1on could 
prove to be an administrative nightmare tor the Department or Edu• 
cation. the Statee, and local educational agenc1ee 1t an attempt 
was made to exclude the newl7 legalized aliens trom certain pro­
grama while including them Sn othera. 

. We are concerned that there 1e no prov111on 1n H.ft. 3810 ~e­
lating to aaaistance turnSahed on a bae1e other than r1nancial 
need. Certain merit•based education programs, auch aa the tuition 
portion ot the National Graduate Pellowa Program (20 U.s.c. 1134 
(h) et .!.!.Q..) and certain 1nternat1onal education programs, may be 
afteO'tee:r.- H.R. 3810 ma1 SmplJ that newl1 legalized &liena are 
el1g1ble tor these mer1t•baaed programs despite their temporary 
resident atatu,; which would normally be Sn1urr1c1ent tor eligi• 
b1l1ty in aco:ordance with the Education Department'• regulat1ona. 
We support add1t1on or language stating that nothing Sn the bill 
1a designed to arrect el1gib111t7 for non-need-based programs. 

P1nall7, 1nclud1ng ce~tain TRIO prog~ama on the l1at of pre­
acr1bed education programs preaents substantial problems to~ tn­
et1 tut1ons of higher education and for student aid. In certain 
programs, 1f a participant was a newl7 legalized alien and thue 
under H.R. 3810 1nel1g1ble ror Pederal student aid. a participa­
ting 1nst1tut1on could be raced with a eubatant1al and unexpected 
demand on its resources. Under euch circumstances, it Se conceiv­
able that aome achoole would w1th~raw trom the program, ~ea~ltSng 
1n the denial or program benefits ror other dieadvantaged atu­
denta. 

. 
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In view ot these problems. the Department objects to p~opo1ed 
Section 245A(h){3) or the Act ae dratted. It ahould t1thtr be 
clarified to contain merely an illustrative list or programs that 
newly legalized aliens would be •l1g1ble for {with the TRIO pro­
gram& discussed above deletea). or that prov1aion ehould be de­
leted 1n 1ta entiret1. 

We are also concern&d about the proposed requirement that the 
, Attorney General muat approve couraaa or study in lng11mh and 

American hiator1 and government 1n order io .,a1.tia.f'1 .. th«Lhi.ll '~ .. r•­
qui rement1. Thia oour1e•approv1ng runot1on could potentially re­
quire a very eubatant1al commitment or the Attorne1 General'• time 
and resource&. Add1t1onallJ, this prov1s1on might create atrong 
preaaure tor Federal funding tor oouraea to satiet1 th1a requ1re-

:ment. A prov1aion atat1ng that no new Federal tund1 are to be 
authorized or expended would provide a simple remedJ to thia 
~e1ue. 

In addition, there are certain techn1c&l ohangea auch •• 
waivers of' standard govel'nment personnel, proour-ement, contract­
ing, real and personal propert1, pr1nt1ng, and torma-clearance 
re qui rementa. These changes, ·many or wh1 ch were 1n last 1ear' a 
b~lla, will be submitted to the Oomm1ttee ahortl7. 

~C-UB~A_N_-.HMAI~T~I~A ..... N ADJUSTMENT OP STATUS 
- ---------

_s_Ec...,T ... I....,O_N !Q! 
Section 2~2 provides tor the ad~uatment or atatua to perman• 

ent rea1dent·ot all Cuban or Haitian nat1onale who tall w1th1n two 
categories. -The tirat oone1ata or those pereona who have been 
dea1gnated "Cuban/Ha1t1an !ntranta (Statua Pending)." The aeoond 
cona1ata or those Cuban and Ha1t1an nat1onala who arrived 1n the 
United States berore January 1, 1982. and with respect to whom INS 
eatabliehed a record as or that date. A Cuban or Haitian national 
admitted as a non1mm1grant who did not appl7 tor asylum before 
that same date 1• not el1g1ble tor adJuatment or atatua. 

The applicant must alao be otherwise e11&1b1e tor adm1aa1on 
as an 1mro1grant, except ror the documentary requirements or Sec­
tion 212(a) or the Act, and not come w1th1n Section 2~3(h)(2) or 
that Act. The alien must be ph7aieally present 1n the United 
Statea on the date the application is tiled. and also have contin­
uously resided in the United Statee eince January 1, 1982. An ap­
plicant has two years trom the date or enactment to appl7. It ad­
Justment or status 18 granted, a record or permanent residence ae 
of' January 1 1 1982 w111 be eata'bl1ahed. A grant or adjuatment or 

l 
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1tatu1 under th1e aection will not count aga1nst the 1mm11rant 
v1ea allocation for e1ther Cuba or Hait!. 

Comments 
" 

Separate procedure1 tor ad3u1tment of 1tatua or "Cuban/ 
Haitian Entrant& (Status Pending)" are unnece1aar1. Section 201 
1pec1r1call1 eontera el1g1b111ty tor legal1zat1on upon the aame 
persona covered by this provision. There 1e no aubstant1al reaeon 
to accord these Cuban and Ha1t1an nationals preferential ~ree.t-
111ent. -All aliens unlawfully in the t1n1ted States ahould meet the 
ea.me e11g1b111ty requ1rementa, regardless or the countr1 or 

> origin, a principal adopted in the 1965 amendments to the Act. 
.. toe Cy~l~zJd1untmept Apt pf 12§6 1hould be r9ptaled • .. 

- STAT! LEGALIZATION ASSISTANCE 

SECTION 20~ ----
Section 204 directe the Secretar1 or Health and Human Ser­

vices to re1mbu~ae States tor all or the coats or publ1c aae1et­
anoe provided to an1 l~ga111ed alien, auch as thoae which provide 
~ash, medical or other· assistance designed to meet baa1c eube1e• 
tence or health needs, or publ1c health 1ntere1ta. 

Comment• 

The requirement tor 100-percent r-eimburaement ahould be 
dropped. While there may be coata aaaoo1ated with the legal1-
zat1on program:wh1ch mar tall on the States, we believe that the 
newl1 legalised population w1ll be an aaeet to the States, con-
11st1ng or productive, hard-working people. Similarl7. education 
hae always been a State reapon11b111t1. and no States currently 
bar the education or illegal alien children. Accordingl7, we eee 
no rationale tor Pederal reimburaement. 

Pinall7, the SAVE program ahows that state• can eave millions a~ . ..&O 
by appropr1atel7 ver1t11ng the •tatua or applicants ~ :·;;: .-~,1W"' 
tance, and by not paying benefits to illegal aliens. _h ____ y1-
11ope at the h1J J mapd•t1pl the nee gf the SAJ'i PV0£"Pm ene "9Pi' 
import1;t \Q ibe §tatea. 
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§.EPjJON ill 
H•2.A WORK!RB ----

Section 301 establ1ahea a non1mm1grant elaas1t1cat1on to~ 
temporary agricultural workere (H•2A), and adopts a new program 
tor admitting them. A labor cert1r1eat1on 1hall not be 11sued 
under certain circumatances, ~. a 1tr1ke or lockout during a 
labor dispute; employer violation or a prev1oua labor oert1t1ca· 
ti on; or emplo1er failure to provide worker•• com;enaat1on~ _.Jr .. not 
otherw11e covered by State law. 

Rulea ~ consideration 9! 'ppl1cat1ona 

Appl1oatione must be tiled w1th the Secretary or Labor not 
-more than aixt1 days before an emplo1er requtree the eerv1cea of a 

temporary worker. The employer muat be not1t1ed wSthin eeven da7a 
or the riljn& 1t the application ta deficient. The cert1r1cat1on 
muat be made not later than twent1 daya berore the emplo1er re• 
quires the aervicea or a temporar1 worker. The certit1cat1on re­
mains ertect1ve onl1 1r the emplo7er continues to accept ror em­
plo1ment, qual1t1ed 1nd1v1duala who apply or are referred to h1m 
until the date when the H•2A workers depart. The emplo7er 1 ·1n 
lieu or prov1d1n& housing, ma1 provide a reaaonable houe1n& allow­
ance if housing 18 available near the emplo7ment. An H-2A pet1• 
tion.may alao be t1led bf an agricultural aaaociat1on. When a 
petition 1a denied because there are aurr1c1ent workera who are 
able, willing and qualified, or because emplo7ment ot the temp­
orary worker will adveraely attect the wages and work1n& condi• 
t1on1 or s1m1larly employed u.s. workere, there 1• an exped1tea 
adm1n1atrat1v~·appeal. 

In adm1n1atrat1ve appeal circumatancea, the Secretar1 ot 
Labor muat make a new determ1nat1on within 12 hours or a ~equeat. 
The employer hae the burden or proor to establish that an eligible 
u~s. worker 1a not able. willing, or qua11t1ed to perform the re­
quested labor. 

The temporary worker cannot be admitted ror longer than that 
determined bt regulation. He may also not be admStted it 1n the 
previous r1ve-1ear period he bad violated the terms or his adm1a­
a1on. 

?,Ynd1ns 

Section 301 also authorizes the appropriation, tor t1acal 
7ear 1986 and arter, or 10 m!llicn dollars. to recruit domestic 
workers ror temporary aerv1~eo, and to monitor the H-2A program. 

j 

I 
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The Secretar1 or Labor 11 authoriced to impose appropriate penal· 
t1ea and aeak appropriate relief to ensure an employer'• compli· 
anoe with the terms of the emp101ment. The Secretar1 11 alao 
authorized 1uch 1ume or monies ae may be appropriate to make H-2A 
determinations ano oert1f1cat1on1. 

Adv1sorz Oom.m.1•t1on 

Subsection 30l{e) expresses the sense or Congres1 that the 
President should establish an adviaor1 comm1aeion to consult with 
governments and advise the Attorney General regarding the cpera­
t1 ona cf the B•2A program and the agricultural labor transition 
proaram. 

Oommen ts 

The ACm1n1atrat1cn aupporta s. 1200'• temporar1 worker re-
:rorms, however, we believe that the Secretarr ot Labor ahould 
1a•ue the regulatione govern1ng labor cert1t1cat1on under th1a 
program after mean1ngtul coneultation with the Departments or 
Justice and Agriculture. Both the regulator1 author1t1 prov1a1on 
and the c.onaultat1on requirement will be atatutor1. 

!he t>epartment or Labor, acting independentlJ and 1n response 
to recommendations from the Agricultural Workere' Comm1se1on, will 
take meaningful eteps to improve the B-2 program aa a workable and 
aeceptable means or meeting shortages 1n the dome1t1e agrioultural 
labor market. . 

!he Adm1n1strat1on oppoaea Section 301(•). !'he United States 
has already established lines or commun1cat1on with the government 
ot Mexico and other aend1ng countries on 1mm1grat1on matters, w1th 
particular rega~d ror the protection or rore11n worker's r1&hte 1n 
our countr7.~ .We believe that the eatab11ahment or an add1t1onal 
channel or theae foreign government• would be 1nappropr1ate. du~­
l1oat1ve and bureaucratic. 

CHANG! !!! COLONIAL QUOTA 

SECTION fil 
'!'he quota tor immigrants born 1n a colon1, aa eet forth !n 

Section 202(c) or the Act, 1a 1ncreaaed from 600 to 3,000, atart­
ing with t1acal rears beg1nn1n& after enactment. 
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Comment a 

The Department eup~orta increasing the colonial quota~ but 
recommen~1 that 1t be raised to 5,000 to meet projected Oemand. 

STUDENTS 

SECTION 1,!l 

Seot1on 312 ~equ1rea a two-1ear rore1gn re11de~ce tor non-
1mm1grants admitted as atudenta. The Attorney General may waive. 
under certain circumetancea, the fore1gn•res1dency requirement tor 
alien students, 1t he determines that the waiver 11 1n the public 
1ntereet. 

It the al!en applies ror a non1mm1grant v11a be muat meet 
additional requirements. Moreover, the alien muet annuall1 rur• 
n1ah an aft1dav1t attesting that he is in good standing with the 
training program, and will return to h11 countr1 upon completion 
or the program. Section 312 would alao make certain other amend­
ments relating to a~Juetment or statue and deportation. 

Commente 
, 

We oppoae 8eot1on 312. The two-1ear toreign residence re­
quirement will be burdensome on bona tide students and U.S. em­
ployers. It will also create a atrong impetus tor etudente to 
enter 1nto fraudulent marr1a1ea to circumvent the rore1gn-rea­
idence requirement. 

O•IV SPECIAL IMMIGRANTS ............... 
SECTION l!l 

Section 313 would add a apecial immigrant cateaory to benefit 
otticera or emplo1ees of international organ1zat1ona and their 1m· 
mediate tamil7 membera. An 1nd1v1dual could quality tor epeo1al 
immigrant atatua it be resided in the United States tor only eeven 
out or twenty-one 7eara, as long as he had resided tor eome un­
apec1fied t1me 1n the United Statea within the last eeven 1eara. 
ln contrast, an alien who baa been emplo7ed by the United States 
abroad must have "performed faithful eerv1ce tor a total or tit­
teen 1ear1, o~ more,• to qua11tJ as a special immigrant. 

I 

I 
l 
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Comment1 

We oppose Section 313 because it would grant an unnece11ar1 
epecial prererence. 

SECTION ill. 
Section 31• provides author1tr to e1tabli1h a 

waiver program tor certain non1mm1grant v1e1tora. 
would apply to viaitora trom countr1e1 prov1d1ni a 
waiver ror U.S. citizens. 

: Comments 

pilot visa .. 
'?he waiver 
reciprocal 

The Department or Justice aupporta the pilot v1aa-wa1ver 
program. :The program will tac111tate leg1t1mate travel to anc5 
trom the.United States. 

MISCELLANEOUS PROVISIONS 

SECTION lli 
Section 315(a) gives equal treatment to tathera to allow 

1mm1grat1on benet1ta tor an illegitimate child. This amendment 
overrules Fiallo v. Bell, -30 U.S. 787 (1977). which held that an 
1lleg1t1mate ~~ild can claim 1mm1grat1on benerite onl7 through 1t1 
mother. ,· 

We support 315(a) beoauae 1t prov1dee equal treatment without 
~eaard to a parent'• eez. 

Section 315(b) permits an alien to ma1nta1n continuous phft• 
1cal presence 1r h11 absence trom the Un1ted States was brief, 
caaual, and innocent. Thia amendment would overrule INS v. 
Phinpa\h1a, 104 s.ct. 584 (198~), wh1ch held that any absence, 
however brier, breaks the oont1nu1ty or ph111cal presence. 

Comments 

We oppose thia amendment because its vagueness invites ju­
dicial lawmaking and encourages l1ticat1on. We ~•commend e1ther 
deleting th1e provision or amending jt to preclude the eatabl1•h· 
ment or continuous phya1oa1 presence 1r the a11en'1 departure is 
15 days or longer, or where the alien baa engaged 1n act1v1t1es 
contrary to the 1mm1arat1on laws. 

I 
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TRIENNIAL REPORTS CONCERNING IMMIGRATION 

.... s....,Ec ..... rr .... r.o .... N fil 
Section -01 requires that the Preeident submit to the House 

, and Senate Judiciary Committees a triennial report on the Aot. 
The com.1>:•ehen11ve report must include the number of alie.n• .. admit­
ted !n varioua immigrant and non1mmigrant oategor1ee, and their 
impact on the economy, labor and housing markets, educational 
qual1t7 systems, social aerv1oea, and population growth rate ot 
the United Statea. The Preeident must also provide a reasonable 
~atimate of the number or aliens who entered the United States 
1lle1all7, or who became deportable during the three-1ear period. 

_ · The report muet alao project tor the tollowing tive-1ear period 
the 1ntoMn~t1on contained 1n the report. The Prea1dent •uet al10 
include in the report any appropr1ate recommendation bearing on 
the ad.m1ai1on and entr1 ot aliens in the United Stat••· 

SECTION '&02 -----
REPORTS ON UNAUTHORIZED EMPLOYMENT 

'IND.biSCRIMINATibN --- ----........ --...;..;.; .............. 

Section •02 require• the Prea1dent to report on the Smple· 
mentat1on or th~ employer•sanctiona prov1s1one to the Houte and 
Senate Judiciary Oomm1tteee ever1 a1x months be;1nn1ng the tweltth 
month arter enactment. Th1e report muat contain an anal7•1• or 
the employment ver1t1cat1on ayatem and etatua or the telephone­
ver1t1cat1on project. The President must alao report on the im­
pact or the employer-aanotiona provia!ona on the emplo1JD•nt, wa1es 
and working condition• or United States workers, illegal 1mm11ra­
t1on, and v1olat1on or atatue bJ nonimmigrant v1aa holders. 

A separate report on the etrect or the emplo1er-1anct1ona 
provision on d1acr1m1nat1on against minority group o1t1zena and 
permanent residents and the paperwork and record-keep1n1 burden or 
emplo7era muet be submitted. This report 1a due 18, 36 and 5~ 
months following enactment. 

The C1v11 R1ghta Oomm1ae1on must aubm1t Sta own report. due 
18 months after enactment, on the implementation and enforcement 
or this aeot1on. The Commission must additionally 1nveet1gate 
allegat1one that there ha5 been unlawrul d1ecr1m1nat1on baaed on 
race or nat1onal1ty against c1t1Eene or aliens author5zed to work. 
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SECTION iQl 

REPORTS ON H-2A PROGRAM AND ON AGRICULTURAL 
~A!mr°T~lNSITIOJr"'PROGRlM 

Section ~03 requires the Prea1dent to transmit to the House 
and Senate Judiciar1 Committees an annual report for three contin­
uing 1ear1 on the a1r1cultural transition program~ and a bi-annual 
report on tbe H-2A program, including the number or foreign work­
ers employed under each program. compliance or emplo7era w1th the 
terms and conditions or the program, and impact or the programs on 
the labor needs or the United States agricultural emplo7era. The 

_report muet alao 1nclude recommen4at1ona tor aod1t1cat1ona or the 
- pr.oara.ma. 

REPORT ON !'HE LEGALIZATION PROGRAM --
.... s ..... 1e .... ir ..... 1 ..... o_N !9J. 

Section ~04 requ1ree the President to transmit to Congreee 
two reports. The tirat report, required w1th1n 12 monthe atter 
the and or the application per1od tor temporar1 ttea10ence. 1a to 
include a a1gn1t1oant amount or data relating to the legalized 
population, deacr1b1ng the geographical or1g1ns and manner or 
entry ot these altena, their demographic oharacter1at1c• and a 
general pror11e or the population. '!'he second report, due three 
1ear1 atter the r1rat report, 1• to contain 1ntoMnat1on deacr1b1ng 
the impact or tpe program on State and local aovernmenta, public 
health and medtcal needa, patterns ot emplo7ment and part1c1pat1on 
or legal1zed~al1ena in •oc1al eerv1ce programs • ...,a.:h~e~D~·~~~ ...... - < 
enerall o oeee the rol1ferat1 t 

Conclu11on 

Pinall7, in reaponae to requeata trom membera or 1our Co=n1t­
tee, we have eubm1tted amendment1 to B.R. 3080. and we will be 
aubm1tt1ng amendments to H.R. 3810. !heae amendments were prepa~­
ed expressly at the request or members of Oongreae and they do not 
necearar1ly represent the position or this Department or th1• 
Adm1n1atrat1on. 
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N0.001 020 

The Department would like to reiterate its 1tron1 eupport tor 
immigration reform. We know that we ihare a mutual interest in 
enacting legislation that will be most beneficial to the people or 
the United Statea. 

The Office ot Mana1ement and Budget haa adv1aed that there 1a 
no cbJeet1on to the aubm1aa1on or th11 report rrom tbe atandpo1nt 
ot the Adm1n1strat1on's pro1ram. 

John R. Bolton 
Aea1atant Attorne1 General 
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Honorable James c. Miller III 
Director 

... Of.f.ice of Mane..gement .and _Budget 
Washington, D.C. 20530 

Dear Mr. Miller: 

U.S. Department of Justice 

Office of Legislative and Intergovernmental Affairs 

Washington, D.C. 20510 

January 31, 1986 

This responds to the revisions suggested by the Office of 
Management and Budget (OMB) and other agencies, to the Department 
of Justice's report on H.R. 3080, (presently H.R. 3810), the 
"Immigration Control and Legalization Amendments Act of 1985," 
and to amendments adopted by the House Subcommittee on Immigra­
tion, Refugees and International Law. A copy of the revised 
report 1s attached. 

· The Department of Education (DOE) was particularly concerned 
about Sections 201 and 203 of the bill, relating to impact-assist­
ance grants, and the eligibility of newly legalized aliens for 
certain education programs. Most of the additional language sug­
gested is included in our revised bill report. 

The Department or State suggested that our report should 
recommend an:increase in the "colonial quota" from 3,000 to 5,000. 
State also recommended that the report reflect the Administra­
tion' a opposition to establishing a bilateral advisory commission 
to consult with foreign governments on the H2-A agricultural 
workers program. Both suggestions are included. 

The Small Business Ad~inistration (SBA) suggested that the 
Department oppose the record-keeping requirements of Section 101. 
SBA supports the S. 1200 approach, under which an employer who has 
an employment verification and record-keeping system has an af­
firmative defense to a charge or illegal employment. An employer 
without such a system would face the rebuttable presumption that 
the alien was illegally hired. These comments are not included in 
the report because the Administration opposes optional employment­
ver1 f1cation systems. 

The Department of Agriculture (USDA) offered extensive com­
ments. In response we included the Administration's statement of 
principles on agricultural workers. Our report does not make all 
of USDA's suggested revision's because many were too detailed and 
narrow in scope. Additionally. many of USDA's comments pertained 
to issues that are being debated within the Administration. 



The Department of Health and Human Services (HHS) submitted 
only an annotated copy of Justice's report. It was difficult to 
understand the rationale behind the annotations, since HHS 
provided no explanation. 

We have included most of the revisions suggested by OMB. 
However, we feel that we should retain the Department's support 
for the reporting requirements or the Systematic Alien Verifi­
cation for Entitlement (SAVE) program. We strongly believe that 
H.R. 3810 should require a report on the effects of the SAVE 
program on state and local governments. The present SAVE program 
has already resulted in substantial cost reductions in entitlement 
programs. A reporting requirement would enable the goveY"nment 'to 
obtain highly useful information on this program's continued 
impact. 

We hope that-the views included 1n the revised bill report, 
- meet w1 th your support. 

.. 
~· 

Sincerely, 

~.~~~ 
Assistant Attorney General 





THE WHITE HOUSE 

WASHINGTON 

February 18, 1986 

MEMORANDUM FOR BRANDEN BLUM BUDGET. 
PRESIDENT 

LEGISLATIVE ATTORNEY 
OFFICE OF MANAGEMENT AND 

FROM: JOHN G. ROBERTS{");-);? 
ASSOCIATE COUNs¥~Ti!E 

SUBJECT: HHS Proposed Amendment to Immigration Reform 
Legislation (H.R. 3810/S. 1200) to Require 
Verification of Immigration Status of Aliens 
Applying for Benefits under Certain 
Assistance Programs 

Counsel's Off.tee has reviewed the above-referenced amendment and 
finds no objection""-to it from a legal perspective. 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON. D.C. 20501 

February 12, 198-6~ 

LEGISLATIVE REFERRAL MEMORANDUM 

TO: Department of Justice 
Department of Agriculture 
Department of Labor 
Council of Economic Advisers 

SUBJECT: Departmerif of Health & Human Services propsed amendment 
to Immigration Reform legislation {H.R. 3810/S. 1200) to 
require verification of immigration status of aliens applying 
for benefits under certain assistance programs. 

The Off ice of Management and Budget requests the views of your 
agency on the above subject before advising on its relationship 
to the program of the President, in accordance with OMB Circular 
A-19. 

Please provide us with your views no later than February 20, 1986. 

Direct your questions to the legislative 
attorney in this off ice. 

Enclosure 
cc: John Cooney 

Tara Treacy 

- " Lv1/\__ Jam • r r 
Assi tant Director for 
Legislative Reference 

Sarah Brentlinger 
Andrea Hoffman 

/Hanna ~!~ Fielding 
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VERIFICATION OF
0

1MMIGRATION STATUS OP ALIENS 
APPLYING POR BBN'EFlTS UNDER CERTAIN PROGRAMS 

Sec. - • (a) REQUIRING ALll!lf VERIF.ICATIOR SYSTEM.--
• 

(l) UNDER AFDC, MEDICAID, ADULT ASSISTANCE, 

ON!HP.t.OYMENT COHPINSATION, AND POOJ> S'l'AMP P.ROQAAMS.-­

Section 1137 of the Social Security Ac~ 1• amendea --
~., 

(A) by reaesignating aubsectionr"(b) and (c) as 

aubsec~iona {c) ana (a), re•p•ctivelyr 

(B) 1'y inserting after eubsection (a) a new 

· aubaeetion (b) as followa1 

•(b} In order ~o meet tbe requirements of this aeetion, a 

State-also ~uat have in effect for fiecal year• after 1988 an 

alien verif ica~ion eystem under which --

• ( 1) tbe State •hall --

•(A) require, as a condition of eligibility for 

bener~~~ unaer any pru~ram liutca in subsection tr}, 

~hat each applicant for aueh benefits (otber than an 
• appl..icant for medical assistance unaer title XIX Whose 

eligibility for such aa1istance is determine4 by the 

Secretary in accordance with an agreement entered into 

by the State and the·Secretary pursuant to section 

1634) --

"(i) declare in writing, under penalty of 

perjury, whether or not tbe inaividual is a 

citizen of the United States, ana 
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-~ 

--:.. 

•(ii) if net a citizen of ~he United 

States, preeent alien registration documentation 

or auch other proof of iml'ftigration registration 
• 

•• may 'be requirea 1'y ~be Immigration and _,, 

Naturalization Service for this purpoee, and 

"(B) exchange with the Immigration and 

5aturalization Service (by means of an automated or 

other •Y•tem 4eaignate4 by the Immigration ana 

Baturalization Service for thia purpca•) aucb 

information as may be neceaaary ~or tbe purpoae of 

determining whether an individual who is not a citizen 

of tbe United S~ates is in an immigration stai:us that 

renders the individual ineligible for benefits under 

auc'h program, anCI 

•(c) if advised by the lnunigration and 

"Naturalization Service that an indiviaual ia in such a · 

status, affora such individual the oppor~unity to 

prove otherwise by submit:ting aat.iafaotory eviilene• of 

an immigration •~atua that does not renaer the 

indiviaual eo ineligible, prior to making any decision 

to deny or terminate tbe inaividual'• benefits under 

the applicable program; 

"(2) the State •hall follow t.he proceaurea describea 

in subperagraphs (B) and (C) of paragraph (l) Whenever a 

reconaideration or redetermination is made of the continued 
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• eligibility of a recipient of bllnefit• under a program 

liated in eubaeotion Co> Who ia not a citizen of tbe United 

- State• (o-tlier than a x-ecipient- of medical a1siatance under 

title XIX whoae continued eligibility for such assistance 

ie 4etermined by the Secretary in accordance with an 

a;reement •ntere4 into by the State and ~be Secr•tary 
~J ... ,, 

pursuant to section 1634). and in no caaa less ~requently 

than annually in the case of such a recipl•ntt 

•(3) the S~ate •hall have in effect such safeguard• 

aa assure that information received from an individual or 

the Immigration and Naturalisation Service pursuant to 

paragraph (l) is used only to the extent necesaary t.o 

aaaiet i~ t.be valid administrative needs of the program 
. 

reaeiving ,uch inforraation, and i• adequa~ely pro~ected 

"t''-' J ruia.t u"'""thnrS .r.e~ aI~c lo sure· ·for other purpoaea r and 
. .. . - . . . . . 

"(4) the St.ate shall have in effect. laws ~hat --

"(A) authorize the eolieitation of written 

declarations under penalty of perjury, and 

(B) provide that any inaividual who, in any 

declaration required under paragraph (l)(A), willfully 

subscribes a1 true any material matter which he does 

not believe to be true, is guilty of perjuryr 

unleaa tbe Secretary of Health and Human services (or, in the 
. 

case of tha unemployment compensation program, the Secretary of 
. . 

Labor, or, in the eaae of the food stamp program, the Secretary 

.of Agriculture), in consultation witb the Commiee1on•r of 

Immigration ana Naturalization, determines on or before July 1, 
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1988, on tbe basis of an application for a waiver received prior 

to April 1, 1tss: that the State has ~in effect en. alternative 

syatem which i• as effective for p~rposea of verifying alien 
• 

eligibility for ~be applicable program in that State."1 

(C) in aubsection (c) (as redeaignatea by 

paragraph (l)(A) of ~his subsection), by-striking out 

•income verification ayatem• and inserting in lieu 

~hereof •1ncome verification and alien v~rification 

ey11t.ems 11 1 an4 

(D) in eubsection (a) and subsection (4) (as 

redeaignatea by paragraph (l)(A) o~ this eubsection), 

by atriking out ••ubsection (b)" each place it occurs 

ana inserting in lieu tbereot "•ubsect.ioJ1 (c)". 

(2) UNDER THE SUPPLEMENTAL SECURITY I~COMB 

PROGRAM.••Section 1631(e}(l)(B) of sueh Act is amended in 

the f iret aent:.ence by l.nser~ing 14tue requ.1..t f;llllent.a oi: 

sect.ion 1614(a)(l){B) and ether• after "concerning". 

(b) PROVIDING 50 PERCENT HATCHING FUNDS POR THE COSTS OF 

DEVELOPMENT, INSTALLATION, AND OPERATION OF SYSTEM.--

(1) UNPIR THE AFDC PROGRAH.--saetion 403(a)(3)(C) of 

such Act i• amended --

(A) by inserting •• (i)" after "aubparagrap"h", and 

(B) by inserting ", (ii) all expenees related to 

the development, installation, and operation of an 

alie9 verification syetem that ~eete the requirements 

of 1ection ll37(b)" after "•ection 402(a){~5)(1)". 
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(2) UNDER THB MEDICAID PROGRAM.--section 1903(a)(7) 

of •~ch-.Ac~ ia· amended by inser~ing "(incluaing a• 

expen4iturea undar tbia paragraph all espenaee related to 
• 

the aevelopm•n~, installation, ana operation of an alien 

verifioation ayatem that meets the requiremen~• of section 

1137 (b))" after "State plan". 

(3) UNDER ~HE ADULT ASSISTANCE PROGRAMS.--seotion• 

3(a)(4)(B), 1003(•)(3)(8), l403(a)(3)(a), and 1603(a)(4)(B) 

of auch Act (as in effect. with .respect t.o Puerto Rico, 

Guam, an4 the Virgin lalan4a) are each amenaed by in••rting 

"(including a• e•pendit.uree under this paragraph all 

expenses ralatea to the development, installation, and 

operation ~fan alien verification.system t~at meets the 

requirements of eection lll7(b))• efter •expen~iturea•. 

(4) 1Jf1DER TU UN!MPLOYMBNT COMPENSATION P.ROORAM.••'lhe 

f1rat. sentence oz: sect.ion ~u~ \t.t.} or &\U.:h Ac:t -i• amended .b~ 

inserting before the period at tbe end thereof tbe 

following: •, inaluding-50 percent of eo much of tbe 

reasonable expenditures of the State as are attributable to 

~he development, installation, and operation of an alien 

-~- verification syatem that meets tbe requirements of section 

1137(b)". 
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(5)--"~UNDER THE POOD STAMP. P.ROGRAM.--sect.lon l6(a) cf - -~ 

~be Pooa Stamp Act ia amended by striking out •and (4) fair 

bearings" ana inserting in lieu thereof "(4) fair hearings, 
• 

ana (S) tbe ~evelopment, installation, an4 operation of an 

alien verification sy•t•m that •eete the requirements of 

section ll31(b) of the Social Security Acth. 

(c::) SOCIA.t, SECURITY ACT DE!'INI'l'ION OF PBRMANEN'I'LY RESIDING 

IN THE UNITED STATES UNDER COLOR OP LAW.•• 

(1) ?N GSNBRAL.--section ll01(a) of the Social 

Security Act is ainen4e4 by adding at the end thereof the 

following new paragraphs . 
•(10). 'l'h• term ttalien permanently residing in the 

United States uncJer coior of law" sieans an alien who ia 

lawfully present in the United States as a result of the 
( . 

epplic~tion of t.be provisions of --

•(A) eec~ion 20~ of the lmmigration and 

Nationality Act (relating to r•f~g•••)r 

"(B) eection 208 of such Act (releting to 

asylum) r 

"(C) aection 203(a)(7) of suah Act as in effect 

prior ~o April l, l9SO (relating ~o conditional entry 

prior to eueh date}: 

.. (D) section 212 (d) (S) of such Act. (relating to 

parole) at least five years earlierr or 

.. (E) eection 243(h) of such Act (relating t.o a 

aeeision of the Attorney General to withhold 
•' 

deportetion) .... 
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(2') ,_ CONFOJUttlNG AMENDHBN~,.--(A) Section 

1614(a)(l)(B) of the Social Security Aot is amanaea by 

striking out "otherwise permanently residing• and All that 

followa, ana inserting in lieu ~bereof •(iiL~ an alien 
.... ., 

permanently reaiding in the United State• und•r color of 

law (as defined in aection 110l(a)(10)).•. 

(B) Sect.ion 402(a)(33)(a) .of euch Act 1• amended by 

atriking out Notherwi•• permanently residing" and all tb&t 

fo~lowa, and inserting in lieu thereof •(c) an alien 

• pe~anently residing in the United St.at.ea un4er color of 

law (aa defined in aect.ion llOl(a)(lO))r"• 

(C) Sect.ion 3304(a) (14) (A) of th• Federal -

Vne~ployment Taz Act is amended by striking ou~ 

"was pe.rmanently residing• and all that follo~a, and 

inaerting in lieu thereof •waa an alien permanently 

~•.&.'lt• .• 1 .!~ •• ~' : ' "T-4 • • •'t f"I" • .1.,..,,., ......... &'- .,.. ... ) '"""" ... f ) •"·' ( • .... ••w.._ .. .,. •• ,_ ••• •••• ... , ••..•. • .. c •• , , ... t .,._ -...·. "'• ..,- .nw ,..-..,I:" . . . 
···=· 

aefined in section llOl(a)(lO) of the Social Security Act) 

at the time such services were perfonn•~··· . 
_(3) SF!'ECTIW l'>ATE.--Th• ament!ments made by tbia 

aubsect.~on •ball be effective upon the date of enactment o! 

tbi• Act, except tbat such amendments shall not apply in 

.the cate of any alien who, on the ba•i• of an application 

file~ prior to aueh date, is eligible to receive benefits 

under the program of aid to families with aependent 

_children authorise4 by part A of title %V of ~be Social 

Security Act or the auppleme~tal security income program 

authorized by title XVI of such Act (wbich include&, for . 
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purposes of this aubsec~ion, the program of S~ate 

eupplementary payments 'Whicb are made pura~ant to aeeticn 

1616(a) of euch Act er ••ction 212(b) of Publib Law 93-66) 

for the month in which this Act i• enacted, fot' aueh time 

aa eucb alien eontinuea without interruption to be eligible 

to receive such benefits. 

·. 
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VBRIPICATION OF l'MMIG.RATION STATUS OF ALIENS 
APP~YING POR B2NEFITS UNDER CERTAI~ PROGRAMS 

Section 1137 of the social Security Aot currently require• 
State• to bave in place a system to verify income eligibility 
for purposes of the APDC, Medicai~, adult aas:l.atanee, 
unem,ploymen~ com;ensation, and food stamp programs. Subsection 
(a} of section woula amena aection 1137 to additionally 
require that State• bave in operation by October l, 1968 a 
eyatem to deiermine Whether •liens Who apply for or receive 
benefits under tho•e programs are in an immigrat~on status 
compatible with the receipt of euch bene~ite. 

Under the amendment, States would require program 
applicants to declare Whether or not 'they ar• citizen• of the 
United State• and, if net citizensr to furnish alien 
reg1atra~icn documentation or aucb other proof of i~gration 
regie~ration •• ~he Immigration and Naturalization Service (ISS) 
determines to ~· appropriate. State• would ~ben be required to 
exchange information with the ?NS by means of an automated or 
other eyetem designated by the INS for the purpoea of 
determining wh•tber the in4ividual 1 s imn\igration status randft.f& 
him ineligible to participate in the applicable program. If 
lSS furni•b•a unfavorable information with respect to any 
indivi~ual, ~he State would be requirea to affor4 tbe individual 
the opportunity to submit •ati1factory evidence of a favorable 
inmsigration •tatu• prior to making any decision with respect to 
the in~ividual'• elisibility £or benefits. 

1.r ~.· tl\"' ~-~'°! '''"'th etl'\v :individual whose claim for benefits 
i• denied, any alien who i• denied benefit• due ~o a 
determination that bis immigration status renders him ineligible 
for program participation wo~ld J:>e afforded the opportuni~y to 
conteat that determination a~ a hearing in accordance with 
program practices. 'l'h• amen4ment does not create any right ~o a 
hearing prior t.o a denial of benefi~a. 

•~ates also would be required to re-examine the alien 
etatus of any non-citizen program recipient Whenever any 
redetermination of the recipient'• eligibility i• made, and in 
no e~se less frequently than annually. 

The Secretary of Health an4 Human Se4vice• (or the 
Secretary of Labor or the Secretary of Agriculture. as 
appropriate), in consultation with the Commissioner of 
Immigration end Naturalization, may waive tbe requirement for an 
alien verification system if the secretary determines, on the 
basis of an application for a waiver submitte~ before April l, 
1989, tnat tbe State has in place an equally effective 
alternative fer.verifying the alien atatue of program applicants 
an<! recipient.a. 
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Due to tbe poaeibility of abort•term diffica1tie• in 
adopting systems to conform witb the requirements of the•e 
amencbtutnt.s, it. is the intent of Congress that the Depart.ment• of 
A9riculture ana Health end Human Services will, for purpoees of 
th•1r q~ality control systems, forgive error• 4ir•ct1y reeulting 
from implementation of theee amendment• for a parioa of not more 
tban one yeai-. 

Subsection (b) of the amendment provides 50 percent 
matching funds to States for expenees associated with ~be co•t 
of 4evelopin9, installing, ana operating alien verification 
ay~tema. -

Subsection (o) adds to the Social Security Act a definition 
of the term Palien permanently resiaing in the Vnite4 States 
unaer color of law". Thi• term currently appears as an 
eligi'bili ty eri te:r:ion ir{ the AP.DC, SSI ana unemployment 
eompanaation programe, ena haa been the subject of recent 
liti9ation in connection witb the former two program•· 'l'he new 
definition would epeeifically enumerate, by •eans of explicit 
references to the Immigration and Nationality Act, the 
categories of aliens 'Who could henceforth be consicSere4 aa 
.. permanently residing in the United St.at•• under color of .law". 

The ~ew definition woula be effective upon enactment. A 
gran4father clause would exempt from the application of the 
amendment thoae "color of law• aliens Who, baaed en applications 
f il•4 prior to the date of enactment, are eligible for benefits 
for the month of enactment, for aueh time as they continuously 
inain\;aira thoi..c ell.tibi.li ~ ·· ... ·-

·. 




