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MEMORANDUM

FROM:

SUBJECT:

THE WHITE HOUSE

WASHINGTON

February 18, 188¢

FOE BRANDEK BLUM

LEGISLATIVE ATTORNEY
OFFICE OF MANAGEMENT AND BUDGET

RICHARD 2. HAUSER Original signed o
DEPUTY COUNSEL TO THE PRESIDENT

Draft DOJ Report on H.R. 3810, the "Immigration
Control and Legalization Amendments Act of
1985" and Justice Response to Agency Comments
on Earlier (H.R. 3080) Version of this Report

Counsel's Office has reviewed the above-referenced DOJ draft
report and comments and finds no objection to them from a legal
perspective.

RAH/JGR: jmk

ccC:

Hauser

Roberts
subject
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THE WHITE HOUSE

WASHINGTON

February 18, 198¢

MEMORANDUM FOR RICHARD A, HAUSER

FROM: JOHN G. ROBERTSQ‘%{

SUBJECT: Draft DOJ Report on H.R. 3810, the "Immigration
Control and Legalization Amendments 2aAct of
1985" and Justice Response to Agency Comments
on Earlier (H.R. 3080) Version of this Report

OMB has requested views on the above-referenced draft report.
The bill in question is the latest House vehicle for compre-
hensive immigration reform. The Justice report reiterates the
Administration'’s positions on immigration reform, which have
been cleared and public for some time. Of particular interest,
the Justice report objects to the House bill anti-discrimination
provisions as unnecessary, objects to an effort to overturn
Oliver v. United States (which upheld warrantless open field
"searches"), and supports verification of citizenship or
immigration registration as a condition of receipt of various
welfare benefits.
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WABHINGTON, B.C. 20803

February 4, 198¢ Vo T
- LEGISLATIVE REFERRAL MEMORANDUM

TO:

Department of Agriculture

Department of Commerce

Department of Education i
Department of Health g Human Services
" Deapartment of “Labor- '
Department of State

Department of the Treasury

Small Business Administration
National Security Council

Council of Economic Advisers

SUBJECT: 9;af§ Depgrtment of Justice report on H.R. 3810, the
mmigration Control and Legalization Amendments Act of

1985" and Justice response to agency comments on earlier
(H.R. 3080) version of this report.

The Office of Management and Budget requests the views of your
agency on the above subject before advising on its relatignship
to the program of the President, in accordance with OMB Circular

A-lgn
Please provide us with your views no later than February 11, 1986.

(NOTE -- H.R. 3810 is a substitute for H.R. 3080, reflecting changes
made during subcommittee markup of H.R. 3080. Ful House Judiciary
Committee markup of H.R. 3810 is expected to occur later this month
or early March. Reviewers of this draft report should ignore
the editorial annotations and underlines appearing in the text and
margin., ) .
Direct your guestions to Branden Blum (395-3454), the legislative
attorney in this office. .

Assistant Directeor for
Legislative Reference

g

Encloig{; _ ‘

cec: red Fielding Sarah Brentling Frank Seidl
John Cooney Phil Hanpa Carol Ballew
Tara Treacy Barry White Roger Greene

Jim Barie Andrea Hoffman
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Office of Legislative and Intergovernmental Affairs

Office of the Amlstant Attorney General Washington, D.C. 20330

Honorable Peter W. Rodino, Jr.
Chairman

Committee on the Judiciary
U.S. House ©f Representatives
Weshington, D.C. 20815

Dear Mr. Cheirman:

This responds to your request for the Department of Justice's
views on H.R. 3810, -the "Immigration Control and Legalization
Amendments Act of 1985." The Department supports enactment of
.this legislation with certain major and several minor revisions.
In” this following bill report, omission of any section indicates
" that the Department supports the provision.

This Administration has consistently supported immigration
reform, and the pressing need for legislation remains. We are
pleased that you and Congressman Mazzoli are sponsoring H.R. 3810.
We look forward to working with your Committee.

FMPLOYMENT OF UNAUTHORIZED ALIENS

SECTION 101

Section 101 of the bill amends present Section 274 of the
Immigration and Nationality Act (the Act) to provide penalties for
employers who commit two types of offenses: (1) knowingly hiring
an alien who .is not authorigzed to work: and (2) failing to comply
with the requirements of the Employment Verification System,

Employment Verification

An employer must verify that each applicant for employment
("applicant”") has estadlished his or her authorization to work in
the United States, including examining an applicant's identifying
documentation and employment authorization. The applicant must
also attest that he is a citizen or national of the United States,
an alien lewfully admitted for permanent residence, or an alien
authorized by the Attorney General to be employed. The employer
must retain these recorde for a period of time specified by the
Attorney QGeneral., Good~faith compliance with these reguirements
is an affirpative defense to & charge that the employer has know-
ingly employed an unauthorized alien,




Honorable Peter Rodino, Jr.
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Hearing Process

Section 101 also provides for & hearing, before an adminis-
trative lew judge, to determine whether & violation has occurred.
An employer whe requests a hearing may, within 60 days of an ad-
verse decision, file s petition for review with the appropriate
court of appeals, of the administrative fine. If no hearing is
requested, the fine assessed shall not be appealsble, If the
assessed penalty is not timely paid, the Attorney Ceneral must
file & Bult in & districet court to enforce payment.

Delayed Effective Date

The penalty provisions have a delayed effective date., Por
the first 8ix monthe after enactment, the Attorney General and the
heads of certain Departments and agencies must disseminate infor-
"mation on these provisions, and no penalty may be imposed or pro-
céeding conducted for a first violation. 1In the subsequent twelve
months, the Attorney General is authoriged to issue citations of
violations. Again, no penalty may be imposed or proceeding con-
Gucted during this time.

Anti-discrimination Provisione

. Section 101 slso contains extensive procedures for dealing
with discrimination in hiring or discharging based on an individ-
ual's national origin or citicenship status. The coverage is
broad, encompassing citigens, "intending citigens," aliens who are
permanent residents, aliens temporarily admitted under the “amnes-
ty® provisions, and aliens granted either refugee status or asy-
lum, and who have ocompleted & declaration of intention to become &
citizen. .o

All employers are subject to this anti-disorimination provi-~
pion, except that claims of national-origin disorimination are
barred if: (1) the oomplainant is covered by Section 703 of the
Civil Rights Act of 1964; or (2) United States citizenship is re-
quired by Pederal law, regulation, or executive order, a Federal,
State or local-government contract, or by order of the Attorney
General; or (3) English-language skill 4s a bona fide occupational
qualification reascnably necessary to the normal operation of the
enterprise.

An enployer found to violate these provisions may be ordered
to maintasin a record-keeping system for all applicants, to hire or
re-hire individuals directly and adversely affected by the employ-
er's hiring or discharge practices, with or without back pay, to
pay a civil penalty of 41,000 for each individual diseriminated
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against and to pay attorneys fees. A penalty of $2,000 per vio-
lation may be assessed against an employer previously found to
have engaged in discrimination.

Procedurally, & person may complain to & Special Counsel
appointed by the President with the advice and consent of the Sen-
ate. The Speclisal Counsel must investigate all such complaints, to
determine whether there is reasonable cause to believe that the
charge ie true. If so, then the Special Counsel may dring & com-
pleint before an administrative law judge, who must be specially
designated and treined by the Attorney General. The administre-
tive law judge mey subpoens witnesses and evidence, and hold
hearings. Subpoena enforcement reste with the district ocourts.

An administrative order issued under this provisioen may be
revieved within 120 days under Section 10 (4), (e), (r), (g), and
(J) of the National Labor Relations Act. The Special Counsel will
exercise the powers of the Nationel Labor Relations Board's Gen-
-eral Counsel as specified by that Act.

~ Penalties

For a first offense, under Section 101, an employer is sub-
Ject to a $1 - 2,000 civil penalty for each unauthorieed alien,
For a subsequent offense, an employer is subject to a $2 - 5,000
fine for each unsuthorized alien. An employer who engages in a
pattern or praoctice of violations would be subject to a fine of
$1,000, six-months imprisonment, or both. The Attorney General is
authoriged in such a case to bring a federal civil action to seek
relief such as injunctions or reastraining orders.

Violating the paperwork provisions of the Employee Verifica-
tion System, subjects an employer to & $1,000 civil penalty for
each individual-for whom the employer failed to comply.

Comments

Barring the employment of unauthorized aliens is fundamental
to ocurtailing 1llegal immigration. The Department supports Seo-
tion 101 but suggests some revisions., Civil penalties should be
fixed at specific amounts and not set within ranges. Fixed, spec-
ific fines would reduce potentiel 1itigation, and promote conasist-
ency in the assessment of fines. Moreover, fixed civil penalties
will sufficiently deter the employment of unauthorized aliens;
eccordingly, we oppose eriminal penalties, except possibly i
"pattern and practice™ sjtuations, :

————
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Employers of three or fewer persons should be exempted from

the record-keeping requirement, with mandated record-keeping if
violations occur.

The bill's anti-discrimination provisions are both unneces-
sary and overly inclusive. Existing national-origin civil rights
lawe are pufficient protection for all from unfair treeatment.
Existing federal agencies sre able to investigate and deal with
discrimination on this basis. No new administrative law jJudges
are needed, since the present Immigration judges, already Temiliar
with immigration laws, can readily handle the work. Creating new
bureaucracies and uncontrollable new case loads is unwise, un-
necessary and unasoceptably expensive. (LNE De\ETD)

FRAUDULENT USE OF IMMIGRATION DOCUMENTS

SECTION 102

Seotion 102 of the bi1ll amends 18 U,.S8.C. 1546 to dar the f-
raudulent use of certain doocuments to establish employment auth-
orizgation. Pines for such activity are inoreased from $2,000 to
$5,000. Likewise, the use of a false identification document or e
false attestation is prohibited. The penalty for violating this
section 45 & $5,000 fine, or two years imprisonment, or both.

Commente

Employer sanctions will likely increase the manufecture and
use of immigration documents for fraudulent purposes. Fenalties
of the type and magnitude contemplated by Section 102 should help
deter this activity.

AUTHORIZATION OF APPROPRIATION POR ENPORCEMENT
AND SERVICE ACTIVITIES OF INS

SECTION 111

Section 111 provides for increased funding to increase INS
enforcement and service activities, authorizing, for fiscal years
1986 and 1987 respectively, 422 million dollars and 419 million
dollars over the regular authorization. These sums are to in-
crease the border patrol and other INS enforcement activities to
ensure prompt and efficient sdjudications of applications under
the Act. The funding ies also to be used to improve out-reach pro-
grame and in-service training of INS personnel. We support in-
creased funding for INS's enforcement activities, which now
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results in apprehending more than one million illegal aliens each

year. Compared to the same time period last year, there has been

a forty percent increase in the number of jllegel aliens that have

been apprehended. Increased funding will enhance INS's enforce- -
ment activities and will also help to improve INS's service re-

Jated ectivities. We support the increased guthorigatione.

Section 111(d) bars the INS from acquiring or installing data
processing equipment. B8Section 111(4) should be dropped., These
_provisions are unnecessary, end will further delay sorely needed
date eutomation systems. Purther, the sole basis for ineclusion of
thie provision has been the incorrect assumption that data systems
contracte were improperly granted. This is not the case.

UNLAWFUL TRANSPORTATION OF ALIENS
R ¢] NITED STATES

- ).

" SECTION 112

Section 112 amends existing Section 274(a) of the Act to pro-
vide criminal penalties against anyone who unlawfully transports
aliens to the United States., Criminal penalties can be imposed “
when: (1) a person knowingly brings or attempts to bring to the 3
United States an alien at a place other than a port of entry or a L.
place not designated by the INS Commissioner; (2) a person know- .
ingly tranaporte or moves, or attempts to trensport or move, an ;
illegal alien within the Unjted States; (3) & person knowinﬁly
conceals, harbors, or shields from detection an alien; or (4) a
person knowingly brings or attempts to bring an alien to the
United States in any menner whatsoever. A person who viclates any
of the first three provisions can be fined up to $10,000, and im-
prisoned for o0p to five years. PFor the fourth provision, a fine
of not more thean $5,000, or imprisonment of not more than one
year, or both can be imposed for each violation, A second of- )
fense, or an offense committed for commercial advantage or private '
financial gain, can result in a fine of not more than $10,000 or '
imprisonment for not more than five years, or both.

Comments

;; We support this section, It will reverse the judiclal con-
struction of Section 274 of the Act in United States v. Anaya, 5095
F.Supp. 289, P. 297 (S.D. Fla. 1980), where the court held that
Section 27L4 "was designed by Congress to prevent aiding and abet-
ting the 1llegel entry of aliens into the United States in a
fraudulent evaesive or surreptitious manner." (emphasis added)

[ e
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We propose two changes, first, subsection (a)(1)(C), should
be amended to include language relating to attemptsz to conceal,
harbor or shield. This leanguage appeears in subsection 274(a)(3),
and should be retained. United Stetes v. Cantu, 557 F.24 1173
(5th Cir.), reh. den, 561 F.,2d B3l, cert, den. 434 U,8. 1063,

Second, language incorporating the present subsection 274
(2)(4), should be added. This provision subjects -to criminal
senctions “any person . . . who willfully or knowingly encourages

-or induces or attempts to encoursge or induce, either directly or
indirectly the entry into the United States of eny alien . . .not

duly admitted by an immigration officer . . ." This provision has
proven to be & useful tool in combatting alien smuggling. See
United States v. Nuneg, 668 F.2d 10 (lst Cir. 1981); United States

V. Castilijo-Felix, 539 F.2d 9 (9th Cir. 1976). Moreover, this is

the .only provision in Section 274 that has extra-territorieal ap-

plication., See, Nunez, supra; United States v, Correa-Negron, 462.
'F.2d 613 (9th Cir, 1972), &nd oases cited therein,

TREATMENT OF IMMIGRATION EMERGENCIES

SECTION 113

. Section 113 amends the Act's existing Section 103 to direct
the Attorney General to develop & contingency plan in the event of
an immigration emergency. This section also establishee an im-
migretion emergency fund of 35,000,000 for use in such emergency.
Before monies can be withdrawn from this fund, the President must
determine that an immigration emergency haes occurred, and must so
certify to the House and Senate Judiciary Committees.

Comments ST

This section, as drafted, does not provide the President with
any nevw legal suthority. Nonetheless, because this section re-

affirme existing authority, and grovidea ) rundiné ggghggigg we

suppert its enaotment.

RESTRICTING WARRANTLESS ENTRY IN THE
CASE OF OUTDOOR AGRICULTURAL OPERATIONS

SECTION 114

Section 114 amends existing Section 287 of the Act to re-
strict warrantless entries into open fields used for agricultural
purposes, INS officers may not enter outdoor agricultural areas
without a warrant or the consent of the owner or his agent, to

|
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interrogate persons as to their right to be in the United Btates.
The only exception to these requirements is existing Section
287(e)(3), whioh permits access to private lands within 25 miles
of the border.

Comments

The Department of Justice strongly opposes this provision,

.and urges that it be entirely deleted. The Supreme Court in

Oliver v. United States, 104 S,Ct. 1735 (1984), held that the Oov-

-ernment's entry onto an open field is not a search in the consti- -

tutional sense, and no privacy expectation can attach to such
fielda. Under this provision, INS will be the only law-enforce-
ment agency precluded from entering "“open fields,” and this will
curtail & major aspect of INS's enforcement operations.

This section undercuts one of the principal reasons for im-
migration reform, namely, the control of illegel aliens and the
concurrent enhancement of INS enforcement capabilities. S8pecifi-
cally, INS will be unable to verify and monitor the employment of
temporary workers in agriculture. This provision is esp :

1A s L) = <P, - Hrijsje, - 2 bl m‘m * () b el 3 [ 32 A8
. ne nNerneé D Erovwers o D & ANAD ] & ommo R

YERIFICATIOV OF IMMIGRATION STATUS OF
ALIENS APPLYING FOR BENEFITS UNDER CRRTAIN PROGRAMS

SECTION 121

Section 121 establishes a verification requirement for per-
song applying for benefits under the AFDC, Medicaid, Unemployment
Compensation and Food Stamp Programs. Each applicant or recipient
must present proof of citigenship, or proof of immigration regie-
tration 4f the person is net a citizen, The state must verify an
alien's status with the INS to determine the alien's eligibility
for the benefits.

In addition, this section provides a definition of "Perman-
ently Residing in the United States Under Color of Law" (PRUCOL)
for purposes of the Social Security Act, the Unemployment Tax Act
and Section 484 of the Higher Education Act of 1965. Basically,
the definition limits "PRUCOL"™ to refugees, asylees, persons
granted withholding of deportation, registrants under Section 249,
aliens paroled into the United States, and persons granted defer-
red action. . ‘

" — & "‘ﬂ-‘-wmﬂ’.w .—w—-——w—h—-—-——m‘

- $

LT T



Honorable Peter Rodino, Jr.
H.R. 3810 - Page 8

Comments

The Department strongly supports Section 121. The "Systemat-

ic Alien Verification for Entitlemente™ Program (SAVE) presently

in effect on & limited basie, has shown the practical and f 1 4:
usefulness of this approach, and it has been enthusiastically
supported by participating stetes. The definition will go far to
reduce the amount of litigation generated by the term "PRUCOL", as
well as to curdb the inclination of courts tc expand this category
‘to include persons who are not lawfully in the United States.

his approach along with employ 8 8 Y) ang and g angthanasd
"m.' o T e T > “ . R85 itk £ o e

. immigration into the Unjted States.
) LEGALIZATION STATUS

_SECTION 201

Seotion 201 legalizes the atatus of sertein aliens unlawfully
in the United 8States. In general, this sanction applies to an
alien who entered the United States prior to January 1, 1982, and
who has continuously and unlawfully resided in the U.S. since
January 1, 1982. The alien must also show that he has continuous-
ly; physically resided here since enactment. An alien shall not
be considered to have failed to maeintain continuous physical
presence in the United Stetes for a drief, casual, and innocent
absence from the United States. In the case of the nonimmigrant,
the alien must show that hie period of authoriced stay expired
before January 1, 1982, through the passage of time or that the
alien's unlawful status was known to the Oovernment on that date.

Although eligibility 4s specifically confined to aliens who
have entered the United States, an exception is made for "Cuban/
Haitien Entrants (Status Pending)" described in paragraph (1), or
(2)(a), of Section 501(e) of Public Law 96-422, Persons in this
category are deemed to have entered the United States for purposes
of this seotion.

The applicant must also show that he is admissible as an im-
migrant with certain grounds of admissibility specificelly wailved,
and others which may be waived in the discretion of the Attorney
General. The applicant 1s not admissible if he has been convicted
of any felony, or has committed three or more misdemeanors in the
United States. :

An alien who meets these requirements shall be granted temp-
orary resident status. Twelve months after this grant, the alien
must apply for permanent resident status, and must do so within
the next twelve montha. If he does not, then his temporary

o s g "W
1
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resident status sutomatically expires on the twenty-fifth month
following the date it was granted.

A temporary resident may seek to adjust his status to per-

manent resident if he can esteblish cvontinuing eligibility for

temporary resident status, plus several additional criteria. BHe
must show that he has not meaningfully interrupted his continuous
physiceal presence in the United States, and that he has attained a
minimal understanding of ordinary English, and a knowledge or un-

- derstanding of the history and government of the United States, or

he is satisfactorily pursuing & course of study in these flelds.

An allen apprehended in the United Btates prior to the start
of the application period who can establish & "nonfrivolous case
of eligibility" for temporary residence may not be deported, and
is authorized to work at least through the fiprst thirty days of
the application period. An alien apprehended during the epplice-
tion period is mlso not deportable, if he or she makes a nonfrivo-~
Ious application, until after & final determination is made on the
application. He is also authoriced to work,

Administrative and judicial review of determination

. An applicant denied temporary or permanent resident status is
entitled to appeal to an edministrative authority established by
the Attorney Ueneral., This review 18 to be bazed "solely upon the
edministrative record"™ of the application, although updating the
record is permitted.

Judicial review of denial of &n application for temporary or
permanent residence is to be bassed "solely upon the administrative
record" as part of an order of deportation. The court may review
the revurd fur abuse of discretion, or to determine 4f ¢he find-
ings are directly contrary to clear and convincing facts contained
in the record as & whole.

ﬁiagual!f!cation from certain public-welfare benefits

An alien granted temporary resident status is generally in-
eligible for certain public welfare assistance programs for five
years beginning with obtaining that status. The Attorney General
will identify the programs covered in consultation with other fed-
eral agencies and departments. Participation in the Medicaid and
Food Stamp programe is specifically prohibited. In addition,
State and municipal governments may refuse financial or mediecal
assistance to eliens in this category. Exceptions are made for
"Cuban/Haitian Entrants (Status pending)," aged, blind or disabled
individuals, aliens under 18 years of age and pregnant women.
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For purposes of this section, "financial assistance™ isg de-
fined¢ not to.include certain programs such as the National School
Lunch Act, the Child Nutrition Act of 1966, the Headstart-Follow
Through Act and others.

Comments

The Department supports the concept contained 4n Section 201
but certain revisions are necessary to establish a workable, cost-
effective program. We believe that a January, 1980, cut-off date
is preferable to January 1982. A 1982 cut-off date will result in

-entry of allens who have no pressing claim to remain here perman-

ently. A 1982 date will encourage more aliens to enter illegally,
and attempt to establish eligibllity fraudulently. It will sub-
stantially increase the cost of the legalization program. The
1980 date, by contrast, will benefit i1llegal aliens who have been
in the United States for & significant period of time. We note
that the Select Commission on Immigration Reform recommended a
1980 cutoff date.

The provisions for both administrative and Judicial review of
applications for adjustment of status are unnecessary and likely
to significantly increase the costs of administering this provi-
gion, particularly since this section makes no distinction between
review of temporary and permanent resident applications. The De~
partment considers a s8ingle administrative review sufficient to
safeguard the interests of an applicant.

The prévisions relating to administrative and judicial review
are also ambiguous. Administrative review is to be limited to the
record existing at the time an application is denied, but the re-
cord on review may be updated. Judicial review 18 to be based
solely upon the administrative appellate authority. Its findings
and determinations are to be conclusive, unless the court finds an
abuse of discretion or that the "findings are directly contrary to
clear and convincing facts." These standards of review are not
the same, and will only invite controversy and litigation.

The Department also believes that the provisions relating to
"brief, casual and innocent™ absences from the United States will
be extremely d4ifficult to administer. Application of this stan-
dard 1z not supported by Rosenberg v. Fleuti, 374 U.S. 449 (1963).
Fleuti applied only to lawful permanent resident aliens, not
aliens 1llegally in the United States. We suggest that absences
of a specific period of time, i.e., no more than fifteen days in
the aggregate, from the date chosen for legalization, constitute
the qualifying 1imit. The bill should also specifically state
that absences related to violations of the immigration laws would
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automatically interrupt the physical presence regquirement,
regardless of the period of absence.

The Department finds particularly objectionable Seotion 201
(b)(5)(c), whieh provides for five years imprisonment and & $5,000
fine for using, publishing or permitting information from legali-
gation files to be used in en unauthorized manner. No intent teo
disclose is required, and the penalty is greatly excessive. By
contrast, Section 102 provides only two years imprisonment for the

< fraudulent use of documents. The Department strongly urges that

Section 201(b)(5)(e) be deleted. Information may be safeguarded
by disciplinary proceedings against government employees who
engage in unauthoriced disclosure.

_ The Department has several problems with the bill's disgueal~
1fications from ecertain public-welfare benefits. Certain programs

. for which newly legalized aliens should logically be eligible are

absent from the liast of education programs. This provision could
prove to be an administrative nightmare for the Department of Edu-
cation, the States, and local educational agencies if en attempt
was made to exclude the newly legalized aliens from certain pro-
grams while {ncluding them in others.

. We are concerned that there is no provision in H.R. 3810 re-
lating to assistence furnished on & basis other than financial
need. Certain merit-based education programs, such as the tuition
porticn of the National Grasduate Fellows Program (20 U.S.C. 1138
(h) et seq.) and certain international education programs, may be
affected. H.R. 3810 may imply that newly legalized aliens are
eligible for these merit-based programs despite their temporary
resident status; which would normally de insufficient for eligi-
bility in accoidance with the Education Department's regulations.
We support addition of language stating that nothing in the bill
is designed to affect eligibility for non-need-based programs,

Pinally, including ecertain TRIO programs on the list of pre-
scribed education programs presents substantial problems for in-
stitutions of higher education and for student aid. In certain
programs, if s participant was & newly legalized alien and thus
under H.R. 3810 ineligible for Pederal student aid, a participa-
ting institution could be faced with a substantial and unexpected
demand on its resources, Under such circumstances, it is oconcelv-
able that some schools would withdraw from the program, resulting
;n the denial of program benefits for other disadvantaged stu-~

ents.

-
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In view of these problems, the Department objects to proposed
Section 245A(h)(3) of the Aot as drafted. It should either be
clarified toc ocontain merely en illustrative list of programs that
newly legalized sliens would be eligible for (with the TRID pro-
grams discuseed above deleted), or thaet provision should be de-
leted in its entirety.

We are also concerned about the proposed requirement that the
Attorney General must approve courses of study in English and

American history and government in order to satisfy the bill's re-

quirements. This course-approving function could potentially re-
quire a very substantial commitment of the Attorney General's time
and resources. Additionally, this provision might create astrong
pressure for Federal funding for courses to satisfy this require-
;ment. A provision steting that nc new Federal funds are to be
:uthorized or expended would provide & simple remedy to this

ssue,

In eddition, there ere certain technical changes such as
waivers of standard government personnel, procurement, contract-
ing, real and personal property, printing, and forms-clearance
reQquirements. These changes, many of which were in last year's
bills, will be submitted to the Committee shortly.

CUBAN-HAITIAN ADJUSTMENT OF STATUS

SECTION 202

Section 202 provides for the adjustment of status to perman-
ent resident of all Cuban or Haitian nationals who fall within two
categories. The first consists of those persons who have been
designated "Cuban/Haitian Entrants (Status Pending)."™ The second
consists of those Cuban and Haitian nationels who arrived in the
United States before January 1, 1982, and with respect to whom INS
established a record as of that date. A Cuban or KHaitien national
admitted 25 a nonimmigrant who did not apply for asylum before
that same date is not eligible for adjustment of status.

The applicant must also be otherwise eligidble for admission
as an immigrant, except for the documentary requirements of 8ec-
tion 212(a) of the Act, and not come within Section 243(h)(2) of
that Act. The alien must be physically present in the United
States on the date the application is filed, and also have cecontin-
uously resided in the United States since January 1, 1982. An ap-
plicant has two years from the date of enactment to apply. If ad-
Justment of status is granted, a record of permanent residence as
of January 1, 1982 will be established. A grant of adjustment of
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status under this section will not count against the immigrant
vise allocation for either Cuba or Haiti.

Comments

Separate procedures for adjustment of status of "Cuban/
Haitian Entrants (Status Pending)" are unnecessary. BSection 201
gpecificeally eonfers eligibility for legeligation upon the same
persons covered by this provision, There is no substantial reason
to accord these Cuban and Haltian nationals preferential treat- :

gwwment. ~-A11 aliens unlawfully in the United States should meet the

same eligibility requirements, regardless of the country of
origin, a principal adopted in the 1965 amendments to the Act.
The Qghgg Adiustment Act of ;2§§ phould be repesled.

STATE LEGALIZATION ASSISTANCE

SECTION 204

Section 204 directs the Secretary of Health and Buman Ser-
vices to reimburse States for all of the coats of pudblic essiet~
ance provided to any legalizced alien, such as those which provide
cash, medical or other assistance designed to meet bssic subs:a-
tence or health needs, or publie health interests.

b asins 4 - 1 &

Comments

The requirement for 100-percent reimbursement should be
dropped. While there may be costs associated with the legali-
gation program-which may fall on the States, we believe that the
newly legalized population will be an asset to the 8tates, con-
sisting of productive, hard-working people. Similarly, education
has always been a State responsibility, and no States currently
bar the education of 1llegal alien children. Accordingly, we see
no rationale for Federal reimbursement.

Finally, the SAVE program shows that states can save millions
by appropriately verifying the status of applicante fo
tance, and by not paying benefits to illegal aliens. -

dmportant to the States.
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B-2A WORKERS

SECTION 301

Section 301 esteblishee & nonimmigrant classification for
temporary agricultural workere {(H-24&), and sdopte &8 new program
for admitting them. A labor certification shall not be issued
under certsin scircumstances, e.g., & strike or lockout during a
labor diepute; employer violation of & previous lador certifica-
tion; or employer failure to provide workers' compensation, i1f not
otherwise covered by State law, =

Rules for consideration of epplioations

o Apprlications must be filed with the Secretary of Labor not
mare than sixty days before an employer requires the services of &
temporary worker. The employer must be notified within seven days
of the filing 4f the application is deficient. The certification
nust be made not later than twenty days before the employer re-
Quires the services of a temporary worker. The certification re-
maine effective only i1f the employer continues to accept for em-
ployment, qualified individuals who apply or are referred to hinm
until the date when the H-2A workers depart. The employer, in
lieu of providing housing, may provide a resasonable housing allow-
gnce if housing is available near the employment. An H-2A peti-
tion may also be filed by an agricultural association. VWhen e
petition is denied because there are pufficient workers who are
able, willing and qualified, or because employment of the temp-
orary worker will adversely affect the wages and working condi-
tions of similarly employed U.5. workers, there is an expedited
administrative "appeal.

In edministrative appeal circumatances, the Secretary of
Labor must make & new determination within 72 houre of a request.
The employer has the burden of proof to establish that an eligibdble
U.8. worker is not able, willing, or qualified to perform the re-
quested lebor.

The temporary worker cannot be admitted for longer than that
determined by regulation. HKe may also not be admitted if in the
previous five-year period he had violated the terms of his admis-

sion.,

Punding

Section 301 also authorizes the appropriation, for fiscal
year 1986 mnd after, of 10 millien dollars, to recruit domestic
workers for temporary services, and to monitor the H-2A program.
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The Secretary of Labor 1s authoriged to impose eppropriste penal~
ties and seek appropriate relief to ensure an employer's compli-
anoe with the terms of the employment., The Secretary is also
suthoriged such sums of monies as may be appropriate to make H-24
determinations end certifications,

Advisory Commission

Subsection 301(e) expresses the sense of Congress that the
President should establish an advisory commission to consult with
governmente and advise the Attorney General regerding the opere-

tions of the R-2A program and the agricultural labor transition

Commente

The Administration supports S. 1200's temporary worker re-
:forms, however, we believe that the Secretary of Labor should
{sBue the regulations governing labdor certification under this
~ program after meaningful consultation with the Departments of
Justice and Agriculture. Both the regulatory authority provision
and the consultation requirement will be statutory.

The Department of Labor, acting independently and in response
to recommendations from the Agricultural Workers' Commission, will
take meeaningful steps to improve the E-2 program as a workable and
aeceptadble means of meeting shorteges in the domestie agricultural
labor market. A

The Administration opposes Section 301(e). The United States
has already established lines of communication with the government
of Mexico and other sending countries on immigration matters, with
particular regard for the protection of foreign worker's rights in
our country,: We believe that the establishment of an additional
channel of these foreign governments would be ineppropriate, dup-
lioative and bureaucratic.

CHANGE IN COLONIAL QUOTA

SECTION 311

The quota for immigrants born in & colony, as set forth in
Seotion 202(c) of the Act, is increased from 600 to 3,000, start-
ing with fiscal years beginning after enactment. ‘
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Comments

The Department supports increasing the colonial guota, but
recommends that 1¢ be raised to 5,000 to meet projected demand.

BTUDENTS
SECTION 312

Section 312 requires & two-year foreign residence for non-
immigrante admitted as students. The Attorney Oeneral may waive,
under certain circumstances, the foreign-residency requirement for
alien students, if he determines that the waiver is in the pudblie

interest.

If the alien applies for a nonimmigrant visa he must meet

~ additional requirementa. Moreover, the alien must annually fur-

nish an affidavit attesting that he is in good standing with the
training program, and will return to his country upon completion
of the program. Section 312 would also make certain other amend-
ments relating to adjustment of status and deportation.

Comments

We oppose Seotion 312. The two-year foreign residence re-
Quirement will be burdensome on dona fide students and U.S. em-
ployers. It will also create 2 strong impetus for students to
enter into fraudulent marrisges to circumvent the foreign-res-
idence requirement.

e

G-1V SPECIAL IMMIGRANTS

SECTION 313

Section 313 would add a special immigrant category to benefit
officers or employees of international organiecations and their im-
mediate family members. An individual could qualify for speocial
immigrant status if he resided in the United Stateas for only seven
out of twenty-one years, as long as he had resided for some un-
specified time in the United States within the last seven years.
In contrest, an alien who has been employed by the United States
abroad must have "performed faithful service for a total of f£if-
teen years, or more," to qualify as a special immigrant.
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Comments

We oppose Section 313 because it would grant an unnecessary
special preference.

SECTION 314
Section 314 provides authority to estabdblish & pilot visa~-

waliver program for sertain nonimmigrant visitors. The waiver
would epply to visitors from countries providing e reciprocal
waiver for U.S8. citizens.

-'Cqmments

The Department of Justice supports the pilot visa-waiver
program. .The program will facilitate legitimate travel to and
from the United States.

MISCELLANEOUS PROVISIONS

SECTION 315

Section 315(a) gives equal treatment to fathers to allow
{mmigration benefits for en illegitimate child, This amendment
overrules Flallo v. Bell, 430 U,S, 787 (1977), which held that an
11legitimate ghild can claim immigration benefits only through its
mother. C

We support 315(a) beocause it provides equal treatment without
regard to a parent's sex.

Section 315(b) permits an alien to maintain ocontinuous phys-
ical presence if his absence from the United States was drief,
casual, and innocent. This amendment would overrule INS v.
Phinpathye, 104 S.Ct. S84 (1984), which held that any absence,

owever brief, breaks the continuity of physical presence.

Comments

We oppose this amendment because its vagueness invites ju-
dicial lawmaking and encourages litigation. We recommend either
deleting this provision or amending it to preclude the establish-
ment of continuous physiocal presence 1f the slien's departure is
15 days or lenger, or where ghe alien has engaged in activities
contrary to the immigration laws.

it
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TRIENNIAL REPORTS CONCERNING IMMIGRATION

SECTION 401

Section 401 requires that the President submit to the House
. &and Senate Judiciary Committees & triennial report on the Act.

The comprehensive report must include the number of aliens admit-

" ted in various {mmigrant and nonimmigrant categories, and their
impact on the economy, labor and housing markets, educational
quality systems, social services, and population growth rate of
the United States. The President must 2l1so provide 2 reasonable
estimate of the numbdber of aliens who entered the United States
iltegally, or who became deportsble during the three-year period,
- The peport must also project for the following five-year period
the information contained in the report. The President must also
include in the report any appropriate recommendation bearing on
the admission and entry of aliens in the United States,

REPORTS ON UNAUTHORIZED EMPLOYMENT
AND DISCRIMINATION

SECTION k02

Section 402 requires the President to report on the imple-
mentation of the employer=-sanctions provisions to the House and
Senate Judiciaby Committees every six months beginning the twelfth
month after enactment. This report must contain an analysis of
the employment verification system and status of the telephone-
verification project. The President must also report on the im-
pact of the employer-sanctions provisions on the employment, wages
and working conditions of United States workers, illegal immigra-
tion, and violation of status by nonimmigrant vise holders.

A Beparate report on the effect of the employer-sanctions
provision on discrimination against minority group citizens and
permanent residents and the paperwork and record-keeping burden of
employers must be submitted. This report is due 18, 36 and 54
months following enactment. :

The Civil Rights Commission must submit its own report, due
18 months after enactment, on the implementation and enforcement
of this section., The Commission must additionally investigate
allegations that there has been unlawful discrimination based on
race or nationality against citizens or aliens authorized to work.
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REPORTS ON H-2A PROGRAM AND ON AGRICULTURAL
“LABOR TRANSITION PROGRAK

SECTION 403

S8ection 403 requires the President to transmit to the House
&nd Senate Judiciary Committees an annual report for three contin-
uing yeers on the agricultural transition program, and a bi-annual

- Teport on the H-2A program, including the number of foreign work-

ers employed under each program, compliance of employers with the
terms and conditions of the program, and impact of the progrems on
the labor needs of the United States agricultural employers. The

“report muet also include recommendations for modifications of the

programs.,
REPORT ON THE LEGALIZATION PROGRAM
SECTION 404 '

S8ection 404 requires the President to transmit to Congress
two reports. The first report, required within 12 monthe after
the end of the application period for temporary residence, is to
include & significant amount of data relating to the legaliged
population, describing the geographical origins end manner of
entry of these aliens, their demographic characteristics and &
general profile of the population. The second report, due three
years after the first report, is to sontain information describing
the impact of the program on State and local governments, public
health and medtcal needs, patterns of employment and participation

of legalized éliens in social service programs. The Departmen
generally opposes the proliferation of mte . mandated
aporting reguirements. preferring instead to provide the Congress
with information reguested on an &8s needed basis,
Conclusion

Finally, in response to reguests from members of your Commit-
tee, we have submitted amendments to H.R. 3080, and we will be
submitting amendments to H.R. 3810, These amendments were prepar-
ed expressly at the request of members of Congress and they do not
necesrarily represent the position of this Department or this
Administration.
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The Department would like to reiterate its strong support for
immigration reform. We know that we share & mutuel interest in
enacting legislation that will be most beneficiel to the people of
the United States.

The Office of Management and Budget has advised that there is

no objection to the submission of this report from the standpoint —

of the Administration's program.

8incerely,

John R. Bolton
Assistant Attorney General

O
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U.S. Department of Justice

Office of Legislative and Intergovernmental Affairs

Office of the Assistant Attorney Genera! ‘ Washington, D.C. 20530

January 31, 1986

Honorable James C. Miller III
Director

. Office of Management and Budget

Washington, D.C. 20530
Dear Mr. Miller:

- This responds to the revisions suggested by the Office of
Management and Budget (OMB) and other agencles, to the Department
of Justice's report on H.R. 3080, (presently H.R. 3810), the
"Immigration Control and Lega]ization Amendments Act of 1985,"

and to amendments adopted by the House Subcommittee on Immigra-
tion, Refugees and International Law. A copy of the revised
report is attached.

The Department of Education (DOE) was particularly concerned

"about Sections 201 and 203 of the bill, relating to impact-assist-

ance grants, and the eligibllity of newly legalized aliens for
certain education programs. Most of the additional langusge sug-
gested 18 included in our revised bill report.

The Department of State suggested that our report should
recommend an-increase in the "colonial quota"™ from 3,000 to 5,000.
State also recommended that the report reflect the Administra-
tion's opposition to establishing a bilateral advisory commission
to consult with forelgn governments on the H2-A agricultural

workers program. Both suggestions are included.

The Small Business Administration (SBA) suggested that the
Department oppose the record-keeping requirements of Section 101.
SBA supports the S. 1200 approach, under which an employer who has
an employment verification and record-keeping system has an af-
firmative defense to a charge of illegal employment. An employer
without such a system would face the rebuttable presumption that
the alien was i1llegally hired. These comments are not included in
the report because the Administration opposes optional employment-
verification systems.

The Department of Agriculture {USDA) offered extensive com-
ments. In response we included the Administration's statement of
principles on agricultural workers. Our report does not make all
of USDA's suggested revision's because many were too detailed and
narrow in scope. Additionally, many of USDA's comments pertained
to issues that are being debated within the Administration.



The Department of Health and Human Services (HHS) submitted
only an annotated copy of Justice's report. It was difficult to
understand the rationale behind the annotations, since HHS
provided no explanation.

We have included most of the revisions suggested by OMB.
However, we feel that we should retain the Department's support
for the reporting requirements of the Systematic Alien Verifi-
cation for Entitlement (SAVE) program. We strongly believe that
H.R. 3810 should require & report on the effects of the SAVE
program on state and local governments. The present SAVE program
has already resulted in substantial cost reductions in entitlement
programs. A reporting requirement would enable the government to
obtain highly useful information on this program's continued
impact.

. We hope that the views included in the revised bill report,
meet with your support.

Sincerely,

%&Rbaﬂa&s

Assistant Attorney General
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MEMORANDUM FOR BRANDEN BLUM
"LEGISLATIVE ATTORNEY
OFFICE OF MANAGEMENT AND BUDGET

FROM: JOHN G. ROBERTS
ASSOCIATE COUNS TO THE PRESIDENT

SUBJECT: HHS Proposed Amendment to Immigration Reform
Legislation (H.R. 3810/S. 1200) to Require
Verification of Immigration Status of Aliens
Applying for Benefits under Certain
Assistance Programs

Counsel's 6ffiee\has reviewed the above-referenced amendment and
finds no objection~to it from a legal perspective.
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

U —

- ' February 12, 1986
LEGISLATIVE REFERRAL MEMORANDUM

TO: pepartment of Justice
Department of Agriculture
Department of Labor -
Council of Economic Advisers

SUBJECT: Department of Health & Human Services propsed amendment
to Immigration Reform legislation (H.R. 3810/S. 1200) to
require verification of immigration status of aliens applying
for benefits under certain assistance programs.

The Office of Management and Budget requests the views of your
agency on the above subject before advising on its relati9nsh19
to the program of the President, in accordance with OMB Circular
A-19,.

Please provide us with your views no later than February 20, 1986.

/
Direct your questions to Branden Blum (395-3454), the legislative
attorney in this office.

Assistant Director for
Legislative Reference

Enclosure

cc: John Cooney Sarah Brentlinger PHil Hanna
Tara Treacy Andrea Hoffman red Fielding
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s VERIFICATION OF IMMIGRATION STATUE OF ALIENS
APPLYING FOR BENEFITS UNDER CERTAIN PROGRAME

Sec. -~ +~ (&) REQUIRING ALIEN VERIFICATION BYSTEM.--
(1) UNDER AFDC, MEDICAID, ADULT ASSISTANCE,
UNEMPLOYMENT COMPENSATION, AND FOOD STAMP PROGRAMS,=-- -
Bection 1137 of the Sccinl Security Act is amended -~

— i & " [P -

{A) by redasignating sublectiont;?b) and {(c) as

subsections (c) and (8), respectively:
{B) by inserting after subsection {(a) a2 new

"subsection {(b) as follows:

"(b) In order to meet the requirements of this secticn, a

Btate also must have in effect for fisoal years after 1988 an
alien verification system under which =-

“(1) the State shall --

“(a) re&%irt. as & condition of eligibility for

benerics under any proygram liuied in subsccticn (e},

that each applicant for such benefits {other than en

applicant for medical assistance under title XIX whose

eligibility for such aesistance is determined by the

Secretary in accordance with an agreement entered into

by the State and the -Secretary pursuant to cectibn
1634) ==~

"(1) declare in writing, under penalty of

perjury, whether or not the individual is a

cltizen of the United Etates, and



“(i1) 4f not a citizen of the United
States, present alien ragistraiion documentation
or such other prosf of immigration r,gistration
as may be required by the Immigtat{gp and
Naturalization Service for this purpose, and
"(B) exchangé with the Imnigration and

Naturalization Bervice {by means of an mutomated or
other system deaignated by the Immigration and

Raturalization Bervice for this purpose) such

 “information as may be necessary for the purpose of

determining whether an individual who is not a citizen
of the United States is in an immigration status that
renders the individual ineligible for benefits under
such program, and

*{C) 4if advised by the Immigration and

‘Naturalization Service that an individual is in such a

status, afford such individual the opportunity to
prove otherwise by submitting satisfactory evidence of
an immigration status that does not render the
individual so ineligible, prior to making any decision
to deny or terminate the individual's benefits under
the applicabie program;

“(2) the Btate shall follow the procedures described

in subparagraphn (B) end (C) of paragraph {l1) whensver a

reconsideration or redetermination is made of the continued



eligibility of & recipient of banefits under a program
listed in subseotion (¢) who im not a citizen of the United

- Btates (other than a recipient of medical assistance under

title XIX whose continued eligibility €for such alsistancd
ie determined by the étdretary in accordance with an
agreement entered into by the State and the SBS;Qtary
pursuant to section 1634}, and in no case 1es§‘fr¢qucnt1y
than annually in the case of such a fecipicnt:

*{3) the State shall have in effect such safeguards
as assure that informaﬁioh raceived from an individual or
the Immigration and Naturalization Bervice pursuant to
paragraph (1) is used only to the extent necessary to
assist in the valid Adminiltrative neads of the program
receiving such informdtion, and is idequately protected
roainet unnuthnr$red diaclOsure ‘for other purponesr and

"{4) <the State ﬁhall have in effect laws that —-

"{A) autherize the solicitation of written
declarations under penalty of porjury, and

(B) provide that any individqual who, in any
declaration required under paragraph (1)(A), willfully
subscribes as true any material matter which he does

not believe to be true, is guilty of perjurys

unless the Secretary of Health and Human Services (or, in the

-

case of tha unemployment compensation program, thc Becretary of

Labor, or, in the case of the food stamp program. the Bacraetary

.0f Agriculture), in consultation with the Commissioner of

Immigration and Naturalization, determines on or before July 1,



e e o e o e, 1 e i Dl Y

1988, on the basis of an application for a waiver received prior
to April 1, 1988, that the State has -in effect an slternative
system which is as effactive for purposes of verify%ng alien
cligibiiity for the applichble program in thae‘state.“i
{C) 4n subsection {c) (as redesignated by
paragraph (1){A) of this subsection), by'%;riking out
*income varifieatien system” and insartipg in lieu
thereof “income verification and alien verification
systems™; and |
(P) in subsaction (a) and subsection (&) (as
~-pedesignated by paragraph (1)(A) of this subsection),
by l£;1king out "subsection (b)" each place it occurs

and inserting inéliau thereof "subsection (c)".

{2) UNDER THE BJ&PLEHENTAL SECURI‘i'Y INCOME
PROGRAM.=~Section 1631(e)(1)(B) of such Act is amended in
the first sentence by insercting “ihe reguarswents oi
section 1614(a)(}}(5) and other™ after "concerning".

(b) PROVIDING 50 PERCENT MATCHING FUNDS POR THE COSTS OF
DEVELOPMENT, INSTALLATION, AND OPERATION OF SYSTEM.--
(1) UNDER THE AFDC PROGRAM.-~Section 403(a)(3)(C) of
such Act is amended -- '
(A) by inserting "(i)" after "subparagraph", and
(B} by inserting “, (ii) all expenses related to
the development, instaliation. and operation of an

alien verification system that meets the requirements

of mection 1137(b)" after "section 402(a)(35)(B)".
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(2) UNDER THE MEDICAID PROGRAM.~-Bection 1903(a)(7)

- of such-Act is amended by inserting "(including as

expenditures under this paragraph all expenses related to
the development, installation, and operation of an alien

verification system that meets the requirements of section

Lk
- o

1137(b})" after “"Btate plan'.

' (3) UNDER THE ADULT ASSISTANCE PROGRAMS.--Sections
3(a)(4)({B), 1003(a)(3)(B), 1403(a)(23)(B), ana 1603(n}(4)(B)
of such Act (as in effect with respect to Puerto Rico, .
Guam, and the Virgin Islands) mre each amended by inserting
*{inciuding as expenditures under this paragraph 311‘
expenses related to the development, installation, and
operation of an alienéveri!ication’aystcm that meets the
requirements of cect£;h 1137(b))" after “expenditures”.

(4) UNDER THE WEHPLOYMEN’I‘ COMPENSATION PROGRAM.~~The
first sentence or section 30z\a) or such Act .is amended by
inserting before the period at the end thereof the
following: *, including 50 percent of so nuch of the
reasonable expenditures of the State as are attridbutable to

the development, installation, and operation of an alien

verification system that meets the requirements of section

1137(pv)".
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(5)  UNDER THE FOOD §TAMP! PROGRAM.--Bection 16(a) of
the Food Btamp Act is amended by striking out "and (4) fair
" hearings" and inserting in lieu thereof “(4) !eir hearings,
and (5) the development, installation, and oparation of an
alien verification system that meets the rcquf;ements of
section 1137(p) of the SQcial,Securitylhct“.‘ |
{e) SOCIAL SECURITY ACT DEFINITION OF PERMANENTLY RESIDING
IN THE UNITED STATES UNDER COLOR OF LAW,w-

(1) 1IN GENERAL.--Section 1101(a) of the Bocial
Sacurity Act is amended by adding at the end thereof the
£0110w1ng new paragraph:

;(10)' The term fglian permanently residing in the
United States under céior of law"” means an alien who is

lawfully present in the United States as a result of the

application of the proviliﬁnl Of ==

*(A) section 207 of the lmmigrét;on and
Nationality Act krclating to refugees):

“(B) -ectioﬁ 208 of such Act (relating to
asylum);

“(C) wsection 203(a)(?7) of such Act as in effect
prior to April 1, 1980 (relating to conditional entry
prior to such date);

"{D) section 212(d){(5) of such Act {relating to
parole) at least five years earlier; or

“(E) wsection 243(h) of such Act (relating to a
decision of the Attorn;y General to withhold
deﬁortution).“.
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- (2) ~ CONFORMING AMENDMENTS.--(A) Section
1614(a) (1) (B) of the Bocial Security Act is amended by
striking out "otherwise permanently residing”™ and all that
$ollows, and inserting in liev therecf '(11&} an alien
permanently residing in the United Btates under color of
law (as defined in section 1101(a)(10))."%.

(B) Section 402{a)(33)(B) of such Act is amended by
striking out “otherwise permanently residing” and all that
follows, and inserting in lieu thereof "{(C) an alien

. Psrmanently residing in the United Etates under color of

| '1aw (as @efined in section ilOl(a)(lO));'.

(¢} Bection 3?04(a)(14)(a) of the Federal .
Uneﬁplqupnt Tax A&ikis amended by striking out
"was permanently rduiding“ and all that follows, and
ingerting in lieu thereof "was an =lien permanently
Yeriuing i iL- Und 1 Tletsr wder onlor of law (as, -
defined in section 1101(a){10) of the BAcial Becurity Acé;

at the time such services were performed,®.

(3) EFFECTIVE DATE.~--The amendment-.madc by this
subsectjion shall be effective upon the date of enactment of
this Act, except that such amendments shall not apply in
.the case of any alien who, on the basis of an application
filed prior to such date, is eligible to receive benefits
under the program oﬁ aid to families with dependent
_ehildren authorized by part A of‘titla‘IV of the Social
Becurity Act or the supplemental security income program

authorized bg title XVI of such Act (which inecludes, for
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purposes of this subsection, the program of Btate

nupplémentary payments which are made pursuant to section
1616(a) of such Act or section 212(b) of Publib lLaw 93-66)
for the month in which this Act is enacted, fﬁ; such time
as such alien econtinues without interruption to be eligible

~to receive such benefits.
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VERIFICATION OF IMMIGRATION STATUS OF ALIENS
APPLYING FOR BENEFITS UNDER CERTAIN PROGRAMS

Bection 1137 of the Bocial Becurity Aot eurrently requires
States to have in place a system to verify income eXigibility
for purposes of the AFDC, Medicaid, adult assistence,
unemployment: compensation, and food stamp programs. 8Subsection
{a) of section ____ would amend section 1137 to additionally
ragquire that States have in oppsration by October 1, 1968 a
system to determine whether aliens vwho apply for or receive
benefits under those programs are in an immigration status
compatible with the receipt of such banefite.

Under the amendment, States would require program
applicants to declare whether or not they are citizens of the
United States and, if not citizens, to furnish alien
regiatration documentation or such other proof of immigration
registration as the Immigration and Naturaligzation Eervice (INS)
determines to be appropriate. 8tates would then be regquired to
exchange information with the INS by means of an automated or
other system designated by the INS for the purpose of
determining whether the individual'’s immigration status rendexrs
him ineligible to participate in the applicable program. If
Ine furnishes unfavorable information with respect to any
individual, the State would be required to afford the individual
the opportunity to submit satisfactory evidence of a favorable
immigration status prior to making any decision with respect to
the individual'’s eligibility for benefits.

2r i® tha smage with anv individual whose claim for benefits
is denied, any alien who is denied benefits due o a
determination that his immigration status renders him ineligible
for program participation would be afforded the opportunity to
contest that determination at a hearing in accordance with
program practices. The amendment does not create any right to a
hearing prior to a denial of benefits.

Btates also would be required €0 re-examine the alien
status of any non-citizen program recipient whenever any
redetermination of the recipient's eligibility is made, and in
no case less frequently than annually.

The Secretary of Health and Human Bervices {or the
Secretary of Labor or the Secretary of Agriculture, as
appropriate), in consultation with the Conmissioner of :
Immigration and Naturalization, may waive the requirement for an
alien verification system if the Becretary determines, on the
basis of an application for a waiver submitted before April 1,
1988, that the State has in place an egually effective
alternative for verifying the alien status of program applicants
and recipients.,
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Due to the possibility of short-term difficuities in
adopting systems to conform with the requirements of these
amendments, it is the intent of Congress that the Departments of
Agriculture and Health and Human Services will, for purpcses of
their guality control systens, forgive errors dirspctly resulting
from implementation of these amendments for a period of not more
than one year.

Subgection (b) of the amendment provides 50 percent
matching funds to States for expenses associated with the cost
of developing, installing, and operating alien verification
systems.

Budsection (¢) adds to the Sorial Becurity Act a definition
of the term "alien permanently residing in the United States -~
under color of law". This term currently appears as an
eligibility criterion in the AFDC, E5I and unemployment
compensation programs, and has besen the subject of recent
litigation in connection with the former two programs. The naw
definition would specifically enumerate, by means of explicit
references to the Immigration and Nationality Act, the
categories of aliens who could henceforth be considered as
“permanently residing in the United States under color of law".

The new definition would be effective upon enactment. A
grandfather clause would exempt from the application of the
amandment those “"color of law" aliens who, based on applications
£iled prior to the date of enactment, are eligible for benefits
for the month of enactment, for such time as they continuously
maincain their eliginilify T i -

va em.






