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THE WHITE HOUSE 

WASHINGTON 

January 11, 1984 

MEMORANDUM FOR FRED F. FIELDING 

FROM: 

SUBJECT: 

JOHN G. ROBERTS~ 
Request for OLC Opinion on Legal 
Services Appropriations Bill 

Attached, as you requested, is a memorandum for your 
signature, requesting an OLC opinion~on the "Weicker 
Amendment" to the Legal Services Corporation appropriations 
bill. 

Attachment 

,, 
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THE WHITE: HOUSE 

WASHINGTON 

January 11, 1984 

MEMORANDUM FOR THEODORE B. OLSON 
ASSISTANT ATTORNEY GENERAL 
OFFICE OF LEGAL COUNSEL 

FROM: FRED F. FIELDING Orig. signed by FFF 
COUNSEL TO THE PRESIDENT 

SUBJECT: Restriction in Legal Services Corporation 
Appropriations Bill ' 

When the President signed Public Law 98-166, the Department 
of Justice and Related Agencies Appropriation Act, he 
expressed reservations concerning the provision freezing the 
level of grants from the Legal Services Corporation in·the 
absence of action taken·by directors confirmed by the 
Senate. As you_ know, the President stated that this 
provision: 

raises troubling constitutional issues with 
respect to my recess appointments power. The 
Attorney General-.'has been looking .into this 
matter at my ,request and will advise me on how 
to interpret this potentially restrictive condition. 

We understand that your office has been examining this 
question, and we would now like to request your opinion on 
it. 

FFF:JGR:aea 1/11/84 
cc: FFFielding/JGRoberts/Subj/Chron 



THE WHITE HOUSE 

WASHINGTON 

January 11, 1984 

MEMORANDUM FOR THEODORE B. OLSON 
ASSISTANT ATTORNEY GENERAL 
OFFICE OF LEGAL COUNSEL 

FROM: 

SUBJECT: 

FRED F. FIELDING. 
COUNSEL TO THE PRESIDENT 

Restriction in Legal Services Corporation 
Appropriations Bill 

., 

When the President signed Public Law 98-166, the Department 
of Justice and Related Agencies Appropriation Act, he 
expressed reservations concerning the provision freezing the 
level of grants from the Legal Services Corporation in the 
absence of action taken-by directors confirmed by the 
Senate. As you_ know, the President stated that this 
provision: 

raises troubling constitutional issues with 
respect to my recess appointments power. The 
Attorney General· .:has been looking .into this 
matter at my ,request and will advise me on how 
to interpret this potentially restrictive condition. 

We understand that your office has been examining this r. 

question, and we would now like to request your opinion on 
it. 

FFF.:JGR:aea 1/11/84 
cc: FFFielding/JGRoberts/Subj/Chron 



THE WHITE HOUSE 

WASHINGTON 

January 9, 1984 

MEMORANDUM FOR FRED F. FIELDING 

FROM: JOHN G. ROBERTS~ 

SUBJECT: Inquiry From Legal Services Corporation on 
the Constitutionality of Restrictions in 
Legal Services Corporation Appropriations 
Bill 

Steve Galebach, who works for Mike Uhlmann, contacted me 
concerning an inquiry he had received from Dan Bogard, 
President of the Legal Services Corporation (LSC) • (Bogard 
contacted Galebach because they know each other.) Bogard 
was interested in determining what support, if any, he could 
expect from the White House and the Justice Department if 
LSC were to challenge the so-called "Weicker Amendment" to 
its appropriations bill. This provision requires LSC to 
fund grantees in fiscal year 1984 at the same proportionate 
level as they were funded in fiscal year 1983, "unless 
action is taken by directors of the Corporation prior 
to January 1, 1984, who have been confirmed in accordance 
with section 1004(a) of the Legal Services Corporation Act." 
Department of Justice and Related Agencies Appropriation 
Act, 1984; Public Law 98-166, Title II (see attachment). 

When he signed this law the President stated: 

To the extent that this provision may be intended 
to disable persons appointed under the Constitution's 
provision governing Presidential appointments during 
congressional recesses from performing functions that 
directors who have been confirmed by the Senate are 
authorized to perform, it raises troubling constitu- • ~ 
tional issues with respect to my recess appointments 9-N°'. 
power. The Attorney General has been looking into I ~ A -~ 
this matter at my request and wiIT advise me on how to J.. J.,,I"'" ' 
interpret this potentially restrictive condition. ~-, J...-\'' 
19 Weekly Compilation of Presidential Documents 1619 ~ ).Afr -

(November 28, 1983). 

LSC attorneys are examining whether LSC is bound by the 
Weicker Amendment or if it may be ignored as unconstitu­
tional, and Bogard is interested in obtaining the 
Administration's views. 
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Ted Olson advised me that his office had been examining the 
question for over a year on a "back burner" basis. He 
indicated that there was a sharp difference of views within 
his office and that he personally found the issues very 
difficult. Olson stated that he would respond to a request 
for an opinion from Bogard, but that he would prefer the 
request to come from our office, primarily because such a 
course afforded more flexibility in deciding what to do with 
the opinion once we find out what it will say. 

On the merits, I do not share Olson's view that the issues 
are particularly difficult, at least with respect to the 
position we should take. As guardian of the legal 
prerogatives of the Presidency, we should resist any 
Congressional effort to demean the recess appointment power 
by distinguishing between the powers of confirmed and 
recess-appointed nominees. Olson views the difficulty as 
arising from the fact that Congress in this instance 
exercised authority in an appropriations bill, but Congress 
cannot accomplish through the budgetary process that which 
it is constitutionally prohibited from doing directly. 
Congress can decide not to fund LSC, and thereby deprive our 
recess-appointed directors of authority, but if LSC is 
funded at all, Congress cannot condition decisions with 
respect to those funds on whether the directors are 
confirmed or recess-appointed. This position is consistent 
with the fact that we have never conceded the 
constitutionality of the Pay Act -- also an exercise of 
Congress' budget authority -- which purports to limit the 
circumstances under which recess appointees may be paid. 

Since Bogard wants to know what LSC may do, and since the ~~ ~ 
issue directly affects the constitutional authority of the ~ 
President, I recommend requesting a formal opinion from 
Olson. We can decide what to do with it once we see what it 
says. 

Attachment 



THE WHITE HOUSE 

WASHINGTON 

January 18, 1984 

MEMORANDUM FOR RICHARD A. HAUSER 

FROM: JOHN G. ROBERTS~ 

SUBJECT: William J. Olson 

The answer to the question you posed on my memorandum of 
January 12 is "yes" -- the William J. Olson representing 
James E. Steiglitz is the William J. Olson we recess 
appointed to the Legal Services Corporation Board of 
Directors. 

For your information, at FFF's instruction I have referred 
the whole Steiglitz matter to Paul Thompson of NSC. 

Attachment 



THE WHITE HOUSE 

WASHINGTON 

January 12, 1984 

MEMORANDUM FOR FRED F. FIELDING 

FROM: JOHN G. ROBERTS~ / 

SUBJECT: James E. Steiglitz 

James E. Steiglitz is a former Spes2~~ Forces medic, son of 
a famous New York photographer, aI)d a free-lance photo­
grapher himself. In a private Cfpacity Steiglitz used his 
medical background to gain acc~ss to areas in Nicaragua 
where Miskito Indians were be:itiig held, taking photographs 
not :only of their deplorable,/conditions but also of 
significant strate.qic ___ Joc~-t;.!ons such ~s military 
installations :and oil re'f¥teries. Steiglitz, through his 
attorney /william J. Olson~.· maintains that two NSC staff 
members, t Oliver-· North anq/Alfonso Sapia-Boscth, and two 
unidentif'i._~d CIA age~t-s1/ordered him to obt~in profes­
sional quali~y enlargements of some of the photographs. 
Steiglitz did so, alle edl at a cost of $10 970.17 and 
wants reimbursement. 

and threatened litigation if the matter is ~ot reso ve 
quickly, warning that during such litigation it may be 
necessar_y .to .di~.c~Q~-~--s~J:il.~£ye _aricl emba-rrassing security­
related information. 

-~-- -~---·~---

I discussed the matte.r with Bob Kimmitt, Paul Thompson, 
North, a.nd Sapia-Bosqh. North and Sapia-Bosch provided 
statements to Thomps6n, which are attached. According to 
North, Steiglitz came to him with the photographs in early 
July. North ascertained from DIA that the photographs _ 
lacked intelligence value, but he did tell Steiglitz that a 
larger copy of one of the photographs, of a malnourished 
Miskito child, would be useful. Steiglitz returned with an 
enlargement, which he provided to North along with several 
other __ photographs, on the condition that North not publish 
the prints and give Steiglitz credit whenever they were 
used. North gave Steiglitz a signed note embodying these 
condi tioris, without retaining a copy_. ; i'North has used the 
photograph in briefings, always givinq Steiglitz credit. 
North asserts that he never discussed paying Steiglitz for 
anything, and did not imply in any way that Steiglitz would 
be paid. 

According to Sapia-Bosch, Steiglitz approached him when 
Nor't7h was away from the office.. Sapia-Bosch reviewed the 
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photographs and told Steiglitz that they were of bad 
quality. Steiglitz asked if Sapia-Bosch would be interested 
if he could get better copies, to which Sapia-Bosch replied 
that he would. Sapia-Bosch was later given some 30 
photographs by Steiglitz, which he has retained but never 
used. In response to Steiglitz's repeated inquiries, 
Sapia-Bosch told him he would try to help him obtain money 
from private sources. Sapia-Bosch did so, unsuccessfully. 
Sapia-Bosch asserts that he never promised Steiglitz 
payment. 

Steiglitz's version of the facts is different from the 
foregoing. In Steiglitz's version North and Sapia-Bosch 
"order" enlargements of various prints, saying such things 
as that expenses "will be taken care of" and that "two guys 
will be calling with the money." Assuming the accuracy of 
the North/Sapia-Bosch version, it seems that the case comes 
down to Steiglitz interpreting North's and Sapia-Bosch's 
statements that something would be "useful" as an order for 
that to be- done, with reimbursement for expenses to follow. 
This may have been naive on Steiglitz's part, but it also 
strikes me as disingenuous for North and Sapia-Bosch to 
claim they never implied they would cover Steiglitz's costs 
when they did tell him that they would "like" certain things 
and that certain things would be "useful." My impression is 
that anyone dealing with Steiglitz would know that he could 
easily misinterpret such remarks. In the case of the 
photograph of the Miskito child, Steiglitz at least has 
something of a auantum meruit claim, since that enlargement 
has been used extensively by the Administration. I would 
not be averse to offering Steiglitz his expenses associated 
with that enlargement and, pending more precise information 
on what photographs were given to Sapia-Bosch after he said 
he would like better copies, perhaps the expenses associated 
with those as well. This would be far less than the $11,000 
demanded by Steiglitz, but may be enough to settle the 
claim, particularly since Steiglitz would have great 
difficulty prevailing in court on a theory of implied 
contract with the Government. 

Paul Thompson is checking to determine if NSC has authority 
to provide any money to Steiglitz. If such authority 
exists, I would recommend telling NSC that we think it 
advisable to try and settle the claim for an amount equal to 
or less than the documented expenses Steiglitz incurred to 
obtain items North and Sapia-Bosch indicated they would 
"like" to have, and then retained. Presumably actual 
negotiations would be handled by NSC and/or OA rather than 
our office. 



THE\ WHITE HOUSE 

~SHJNGTON 
June 28, 1984 

-
NOTE FOR JOHN ROBERTS 

--- ---·- --- - --

I have attached the relevant 
portions concerning Legal 
Services from: 

1) 'the FY 1985 ..State/Justice/ 
Commerce Appropriation Bill. 

2) the corresponding FY 1984 act, 
which is incorporated by 
reference into the 1985 bill. 

3) Committee Report on 1985 bill. 

~--
Steve Galebach 

" 
_,.~-.' ~ ~ . .!-;;!,, , .• - :,,~ '( ·- • 



37 

1 of the Civil Rights Act, as amended, and sections 6 and 14 of 

2 the Age Discrimination in Employment Act; $161,155,000, 

3 of which not less than $10,500,000 shall be for systemic 

4 programs. 
:• .. 

5 LEGA.L SERVICES CORPORATION 

6 PAYMENT TO THE LEGAL SERVICES CORPORATION 

~ For payment to the Legal Services Corporation to carry 

8 out the purposes of the Legal Services Corporation Act of 

9 1974, as amended, $297,550,000: Provided, That the funds 

10 appropriated in this paragraph shall be expended in accord-

11 ance with the provisions under the heading "Legal Services 

12 Corporation, Payment to the Legal Services Corporation" 

13 contained in Public Law 98-166 except that "fiscal year 

14 1984", wherever it appears in such provisions, shall be con-

15 strued as "fiscal year 1985"; "fiscal year 1983", wherever it 

16 appears in such provisions, shall be construed as "fiscal year 

17 1984 "; "January 1, 1984" shall be construed as "January 

18 1, 1985"; "$6.50" shall be construed as "$7.61 ";and "$13" 

19 shall be construed as "$13.57": Provided further, That not-

20 withstanding the preceding proviso, no more than $1, 158, 000 

21 shall be expended for the budget category entitled "Program 

22 Improvement and Training", no more than $1,829, 000 shall 

23 be expended for the budget category entitled "Delivery Re-

24 search and Experimentation", and no more than ..... 
25 $11,283, 000 _.'$hall be expended for the htcdgr;t categ.o.ry enti-

-----
llR :;712 RS 

•·. 
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1 tled "Support for the Provision of Legal Assistance": Provid-

2 ed further, That none of the funds appropriated in this Act 

3 for the Corporation shall be used, directly or indirectly, by 

4 the Corporation to promulgate new regulations or to en( orcer 

5 implement, or operate in accordance with regulations effective 
$2 

6 after April 27, 1984 unless the Appropriations Committees of 

7 both Houses of Congress have been notified fifteen days prior 

8 to such use of funds as provided for in section 509 of this 

9 Act: Provided further, That none of the funds appropriated 

10 by this paragraph shall be used to pay for travel by directors 11 

11 of the Corporation (except as necessary to travel to Washing- 1 

12 ton to attend meetings of the Board of Directors), the Presi- 1: 

13 dent of the Corporation, or employees of the Corporation who 1. 

14 work in Washington, D. C. 1· 

15 This title may be cited as the "Department of Justice 1. 

16 and Related Agencies Appropriation Act, 1985". 1 

17 TITLE III-DEPARTMENT OF STATE 1 

18 ADMINISTRATION OF FOREIGN AFFAIRS 1 

19 SALARIES AND EXPENSES 1 

20 For necessary expenses of the Department of State and 2 

21 the Foreign Service, not otherwise provided for, including 2 

22 obligations of the United States abroad pursuant to treaties, 2 

23 :!lternational agreements, and binational contracts (including 2 

24 obligations assumed in Germany o~ or after June 5, 1945) 2 

25 expenses authorized by section 9 of the Act of August 31, 

IIH .;112 HS 
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DELETIO!\ OF HOL'SE LANGUAGE 

The Committee recommends deletion of the allocations inserted in 
the bill by the House for the Office of the Chairman, the Office of the 
Commissioners, congressional affairs, public affairs. and special projects. 
These specific allocations are not conducive to good management, and 
the reduced amounts provided in the allocations are not warranted. 
However, the Commission is advised to first look to these areas to ab­
sorb any unforeseen cuts in its operations. 

The Committee finds that the budget justifications do not adequately 
present the Commission's resource requirements. The Commission staff 
should consult the Committee's staff to assure that the fiscal 1986 jus­
tifications fully set forth the program, workload, and resource require­
ments of the EEOC. 

LEGAL SERVICES C.0RPORATION 

PAYMENTS TO TifE LEGAL SERVICES CORPORATION 

~m ~~~;:i=~~ .. ~'.~.:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: sm:m:: 
House allowance ............................................................................................................................... . 
Committee recommendation...................................................................................... 297,550,000 

The Committee recommends $297,550,000 for the Legal Ser.vices Cor· 
poration for fiscal year 1985, $27,703,000 less than the amount re· 
quested by the Corporation. This amount is $22.550,000 more than was 
appropriated in fiscal year 1984 but is $23,450,000 Jess than was appro­
priated in fiscal year 1981. The Legal Services Corporation Act provides 
that the Corporation submit its request directly to Congress. No fund· 
ing was requested for the Legal Services Corporation in the President's 
proposed fiscal year 1985 budgeL 

This appropriation provides an 8.2·percent increase for all noncensus 
based field positions (field programs, or components thereof, whose 
funding levels are not based on the poveny population within the geo­
graphical area they serve), national support (including the clearing­
house), State support, special programs, and the regional training cen· 
ters. Other components of the Corporation's budget, specifically pro­
gram improvement and training, delivery research and experimentation, 
and support for the provision of legal assistance, are frozen at the fiscal 
year 1984 levels. In determining the exact dollars to be expended in 
each of the Corporation's budget categories, the Corporation shall not 
include funds carried over from prior fiscal years but expended in fiscal 
year 1984. Only fiscal year 1984 appropriations spent in fiscal year 1984, 
as indicated in the Corporation's fiscal year 1985 budget submission to 
C.Ongress, shall be counted in the base amount off which adjustment are 
made. The only exception to this policy is for the regional training 
centers which, inexplicably, the Corporation funded in fiscal year 1984 
entirely out of funds carried over from fiscal year 1983. 

The remaining funds, about $245,000,000 of the total appropriation, 
shall be spent for the basic field programs, those programs, or com­
ponents thereof, whose funding level is based on the number of poor 

/pyr· ~~. fc~ <"-' • 

s/ J / C fi/I"'· /]JI 

people within the geographical area they serve and is set by the alloca­
tion formula incorporated in this act 

The Committee has denied funding for the three new initiati\'eS 
proposed by the Corporation due to its failure to provide the Commi1-
tee with any supporting material for them, even such basic information 
as how the new programs will operate and what criteria will be used in 
selecting grantees. The denied initiatives are $20,000,000 for a program 
entitled "New directions for the private bar," $7,200,000 for a program 
targeted toward the institutionalized elderly and handicapped. and 
$2,000.000 for a reserve for emergency needs. 

Bill LANGUAGE EXPLANATION 

The Committee recommendation continues the fiscal year 1984 statu· 
tory language without alteration except for technical changes and an 
updating of the allocation formula. Under the revised allocation for· 
mula, the minimum grant for the basic field programs is raised from 
$6.50 per poor person within the geographical area they serve to $7.61. 
The effect of this change is to provide an increase of about 17 percent 
to those basic field programs (just over one·third of the total) who are 
receiving the lowest per capital funding levels, and continues the prog­
ress, started last year, toward the goal of equalizing funding for all basic 
field programs throughout the country. 

Three new provisions have been added. One of the provisions sets 
statutory ceilings for certain of the Corporation's activities. The C1,m· 
minee believes this provision is necessary in light of the Corporation's 
failure to acknowledge that it is covered by the reprograming provisions 
of this acL This issue is discussed further below. 

The Committee has also added a new provision which subjects all 
regulations adopted by the Corporation since April 27, 1984, including 
those amending the Corporation's bylaws, and all new regulations pro· 
posed by the Corporation during fiscal year 1985 to the reprograming 
provisions contained in section 509 of this act. This provision is neces· 
sary for several reasons . 

First, the Committee does not believe that the regulations approved 
on April 28, 1984, regarding legislative and administrative advocacy are 
an accurate reflection of the Legal Service Corporation Acl. other ap­
plicable provisions of law including appropriations acts. and congres­
sional intent. With regard to the statutory appropriations riders, the : 
Corporation has stood standard rules of statutory construction on its 
head. Instead of detennining that the appropriations riders were excep­
tions to the Legal Services Corporation Act, and thus to be construed 
narrowly, it has detennined that the riders were to be interpreted expan· 
sively and exceptions to the riders narrowly. Some of the requirements 
in the regulations, such as the one limiting responses to Federal, State. 
or local officials to only those instances where the officials are willing to 
put their requests in writing, clearly have no statutory underpinning. In 
addition to those cases where the regulations are clearly invalid. there 
are a number of cases where they may be invalid. Howrver. thr C'flr· 

35-619 0 - 94 - 4 
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poration has failed w. respon~ to .this Co~mittee's request for clarifica· 
tion on the issue, a failure which 1s totally inexcusable. 

Second. the Committee does not believe that the Corporation has 
complied with the intent of the mandatory refunding provision, first 
enacted for fiscal year 1983 as part of Public Law 97-377 and continued 
in fiscal year 1984. The Committee notes that the conference report on 
Public Law 97-377 clearly indicated that the provision applied to the 
terms and conditions of grants and contracts, as well as dollar levels, 
when it st.ated "[t]he conferees intend that such funding shall be pro· 
vided under grants and contracts containing the same terms and condi· 
tions now in effect for each said grantee and contractor • • *" (House 
Report 97-780, p. 171) (emphasis added]. Obviously such changes in the 
terms and conditions of grants as are necessary to enforce changes in 
the Legal Services Corporation Act and other applicable st.arutes must 
be made. Since the Corporation has also failed to respond to the Com· 
miuee's questions on this issue, the Committee feels it has no choice 
but to respopd accordingly. 

Finally, the Committee is concerned about a consistent pattern which 
has developed at the Corporation, in which regulations are issued with 
minimum opportunity for public comment, and insuuctions making sig· 
nificant changes in grant conditions are issued without such opponun· 
ity. The most recent example of this occurred when the Corporation 
issued a regulation proposing changes in its bylaws on April 19, 1984, 
allowed the minimum 30 days opportunity for public comment required 
by law, .and adopted the bylaws one day after the comment period 
closed. Oearly, the Corporation in this instance did not have the time 
to review the public comments that were submitted. The Committee's 
proposed language will slow down the Corporation's regulatory process 
and allow adequate time for public input on proposed policy changes. 

The third provision added by the Committee limits travel by Di· 
rectors of the Corporation to such travel as is necessary to come to 
Washingtan to attend meetings of the Corporation's Board and pro· 
hibits travel by the President and Washington employees of the Cor· 
poration. This provision is necessary in light of the repeated failure of 
the Corporation to respond t0 questions from and provide information 
to the Committee. By keeping the President and Washington employees 
of the Corporation in Washington. it is hoped that the Corporation will 
be able to respond in a better fashion. The Committee's amendment 
does not limit travel by the Corporation's regional office employees, 
since it understands that these employees need to be able to inspect and 
audit the Corporation's gramees and contractors throughout the 
counrry. 

Cl.ARIFICATI01' OF PRIOR YEAR BILL LANG\;AGE 

Since the Committee has been besieged with questions from the Cor· 
poration itself, many of its grantees. and others concerning the precise 
meaning of some of the statutory language contained in the fiscal year 
1984 appropriations act, and since this language is being continued 
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without change in fiscal year 1985, some clarification of certain provi· 
sions is required. 

The Comminee's intent has been, and continues to be, for those pro· 
visions where only directors of the Corporation who have been con· 
firmed by the Senate can take certain actions, that each director voting 
in connection therewith be confinned. ~n taken by the CorporatiQn, 
should some directors be confinned and others not, would not be valid 
soletvbecause a quorum could be established withconfiimed"C!ii'ectors .. 

either the man mg provision a sent a confirmed 
Board) nor the allocation formula for the basic field programs precludes 
the Corporation from denymg funding to a grantee or contractor who 
has failed to substantially comply with the Legal Services Corporation 
Act or applicable appropriations provisions. However, the Corporation 
must take steps to insure that the funds that would have gone to the 
defunded program go to a new or existing grantee or contractor to be 
used for the same basic purposes. In the case of the basic field pro· 
grams, this means that the funds must be used to serve the geographical · 
area covered by the defunded program. In addition, the basic field pro· 
gram allocation formula is applicable for the entire year, whether or not 
there is a confirmed Board of Directors, since it is critical that those 
programs, for planning purposes, know how much money they are 
going to get. 

PAPERWORK 

The Committee is greatly concerned over the dramatic increase in ad· 
ministrative and paperwork requirements the Corporation has placed on 
its grantees. This problem is exacerbated by the funding reductions the 
programs have sustained over the last few years. Once again, the Cor· 
poration has failed to respond to the Committee's inquiries in this area. 
The Corporation is directed to review all its administrative and paper· 
work requirements, eliminate those not necessary to implement the LSC 
Act and other statutory provisions, otherwise attempt to reduce the 
paperwork burden on the grantees, and to include a report in its fiscal 
year 1986 budget submission on the progress made in this area. 

QUALITY OF BUDGET JUSTIFICATION AND CONGRESSIONAL RESPONSES 

The Committee is not satisfied with the information provided in the 
Corporation's fiscal year 1985 budget submission or with the timeliness 
or adequacy of the Corporation's responses to requests for information. 
The Committee does nm know what the problem is. The Corporation, 
in its own interest, would be well advised to address iL Should a repro· 
graming be necessary to deal with this problem, it will be sympatheti· 
cally entertained. 

REPROGRAMING 

Based on information provided to the Committee by the Corporation 
during its budget presentation, the Committee concludes that the Cor· 
poration has undertaken certain reprogramings with fiscal 1983 funds 
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and. possibly, fiscal year 1984 funds without complying with the re­
quirements governing reprograrnings. Although the Commiuee recog­
nizes the need for managerial flexibility, the Comminee must be kept 
informed of all changes in the approved budget of the Corporation be­
fore such changes occur. and. will not condone further failure to comply 
with reprograming requirements. Therefore, the Committee wishes to 
reemphasize that the reprograrning policy, which is contained in section 
509 of this act and explained on page 87 of this report, is applicable to 
the Legal Services Corporation and that the Committee expects the 
Corporation to comply fully with this policy. 

TITLE III-THE DEPARTMENT OF STATE AND RELATED 
AGENCIES 

DEPARTMENT OF STATE 

The Committee recommends a total of $2,249.782,0-00 for fiscal year 
1985 for the Deparunent of State. This amount is $89,169,000 less than 
the total requested for fiscal year 1985 but is an increase of $179,873,-
000 over appropriations enacted to date for fiscal year 1984. The 
amount recommended includes $1,269,901,000 for administration of 
foreign affairs, $579,970,000 for international organizations and confer­
ences, $27,620,000 for international commissions, and $9,900,000 for the 
Asia Foundation. 

ADMINISTRATION OF FOREIGN AFFAIRS 

SALARIES AND EXPENSES 

1984 appropriations to date .................................................................................. $1,114,810,000 
1985 budget estimate.............................................................................................. 1,311,300,000 
House allowance...................................................................................................... 1,229,790,TW 
Commmee recommendation.................................................................................. 1,269,901,000 

The Committee recommends an appropriation of $1,269,901,000. This 
amount is $41,399,000 less than rbe budget request, but an increase of 
$155,091,000 over the 1984 appropriations to date. The recommendation 
reflects the inclusion of $1,851,840 for the ongoing operation of certain 
overseas consulates previously funded in a separate account. 

This appropriation provides the funds necessary for the formulation 
and execmion of the foreign policy of the United States, including the 
conduct of diplomatic and consular relations with foreign countries, 
diplomatic relations with international organizations, and related ac­
th·ities. 

Regarding adjusunents to base. the amount recommended will pro· 
vide for all the requested increases for wage and price increases and for 
the annualiz.ation of all the 1984 increases allowed by the Committee. 
In addition, the amount recommended provides $2,000,000 for work· 
load increases. The Committee intends that these increases be directed 
first toward ongoing security programs. Finally, the amount recom· 
mended will provide for all other built·in increases, except for a reduc· 
tion of $1,000,000 for other support programs. 

Regarding program increases, the recommendation provides resources 
to continue the Depanment's efforts to enhance itS reporting and anal· 
ysis functions. The Com.mittee intends to fund 49 positions in the fiscal 
year 1984 supplemental bill. Resources are available for another 46 in 
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(I) the gross receipts (excluding interest earned) 
exceed $50,000, or 

(II) expenditures (other than expenditures for sala­
ries of employees) exceed $150,000, and 

(ii) which is exempt from section 3302 or 9102 of title 31 of 
the United States Code, except that clauses (i) and (iil shall 
not apply with respect to the report required under subpar· 
agraph (Bl of such paragraph. 

RELATE.D AGENCIES 

COMMISSION ON CIVIL RIGHTS 
SALARIES AND EXPENSES 

For expenses necessary for the Commission on Civil Rights, includ­
ing hire of passenger motor vehicles, $11,887,000. 

EQUAL EMPWYMENT OPPORTUNITY COMMISSION 
SALARIES AND EXPENSES 

by which the grantee's funding, including the increase under 
the first priority above, falls below $13 per poor person within 
its geographical area under the the 1980 Census: 

Provided further, That none of the funds appropriated in this Act for CJ .... action 
the Legal Services Corporation shall be used to bring a class action suits, restriction. 
suit against the Federal Government or any State or local govern-
ment unless-

(!) t~e project director of a recipient has expressl.y approved 
the filing of such an action in accordance with policies estab­
lished by the governing body of such recipient; 

(2) the class relief which is the subject of such an action is 
sought for the primary benefit of individuals who are eligible 
for legal assistance; and 

. (3) that prior to filing such an action, the recipient project 
director has determined that the government entity is not likely 
to change the policy or practice in question, that the policy or 
practice will continue to adversely affect eligible clients, that 
the recipient has given notice of its intention to seek class relief 
and that responsible efforts to resolve without litigation the 
adverse effects of the policy or practice have not been successful 
or would be adverse to the interest of the clients: 

except_ thi;it this proviso '!lay be. superseded by regulations governing 
the brmgm~ of class action suits P!Omulgated by a majority of the 
Board of Directors of the Corporation who have been confirmed in 
accordanc~ with section 1004(a) of the Legal Services Corporation 

_.1 l;::-ic ti25, 633. 

For necessary expenses of the Equal Employment Opportunity 
Commission as authorized by title VII of the Civil Rights Act of 
1964, as amended, 29 U.S.C. 206(d) and 621-634, including services as 
authorized by 5 U.S.C. 3109; hire of passenger motor vehicles; and 
not to exceed $19,000,000 for payments to State and local enforce­
ment agencies for services to the Commission pursuant to title VII 
of the Civil Rights Act, as amended and sections 6 and 14 of the Age 
Discrimination in Employment Act; $151,399,000. 

Act: Provided further, That none of the funds appropriated in this 42 USC 2996c. 
Act made available by the Legal Services Corporation may be Lobbrll!g 
used- restnct1ons. 

LU::;.; 2996 
n:.tc. 

;~ t,,,,. ~~~6e. 

-I.'. l .:'")\' ~~IU6c. 
l;:,11.1 
tJ ... t;.h.uon. 

;~ L:.;c; 2~~6e. 

ql to pay for any publicity or propaganda intended or 
designed to support or defeat legislation pending before Con-

PAYMENT TO THE LEGAL SERVICES CORPORATION gress or State or local legislative bodies or mtended or designed 
For payment to the Legal Services Corporation to carry out the to influence any decision by a Federal, State, or local agency; 

purposes of the Legal Services Corporation Act of 197 4, as amended, (2) to pay for an:y IM:rsonal service, advertisement, telegram, 
$275,000,000: Provided, That notwithstanding any regulation, guide- telephone_ co~mumcation, letter, printed or written matter, or 
line, or rule of the Corporation, the funds appropriated in this Act other device, intended or designed to influence any decision by a 
for the Legal Services Corporation shall be used by the Corporation Fede_ral, State, or local agency, except when legal assistance is 
in making grants or en•<lring into contracts under section 1006(a) (1) pro~ded by an ~mployee of a recipient to an eligible client on a 
and (3) so as to insure that total annual funding for each such part1c:ular application, claim, or case, which directly involves 
current grantee and contractor is maintained in fiscal year 1984 in the client's legal rights or responsibilities; 
the same proportion which total appropriations to the Corporation (3) to pay for any personal service, advertisement, telegram, 
i!1 fis_cal year 1984 bear to the total a propriations to the Corpora- ~, telephone co~m~ication, letter! printed. or written matter, or 
t1orr111 ear 19 n ess action IS en · ~ any other device mtended or designed to mfluence any Member 
Corporation prior to January 1, 1984, who have been confirmed in of Congress or any other Federal, State, or local elected offi-
accordance with section 1004(a) of the Legal Services Corporation ~ cial-
~1ded t~ther, That, notw!Ihstandlng the abOve proviso, the (~) to favor or oppose any referendum, initiative, consti· 
fun ~~tribut to each grantee funded in fiscal year 1983 pursu· tutional amendme~t. or any similar procedure of the Con-
ant to the number of poor people determined by the Bureau of the gress, ~ny State legislature, any local council or any similar 
Census to be within its geographical area be distributed in the govermng body acting in a legislative capacity, 
following order: . (BJ to favor or oppose an authorization or appropriation 

, • (1) first, grants from tpe Tega!. Servicei Corporation and dir~~ly affecting the au~hority, function, or funding of the 
~ontracts entered mto with the Legal Services Corporation rec1p1ent or the Corporation, or 
under section 1006CaJilL of the Legal St?rvices Corporation Act ; (Cl to influence the conduct of oversight proceedings of 
sli!!!l be maintained in fiscal year..1!!84..at not less than 5 per the recipient or the Corporation; 
centum more than the annual level at which each gran~ and (4) to pay for any personal service, advertisement, telegram, 
contractor was funded in fiscal year 1983 or $6.50_per poor telephone communication, letter, printed or written matter or 
person within its geographical area under the 1980 Census, any other device intended or designed to influence any Member 
whichever is greater; of Congress or any other Federal, State, or local elected official 

LEGAL SERVICES CoRPORATlON 

( \ 
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to favor or oppose any Act, bill, resolution, or similar legisla· 
tion, except that this proviso shall not preclude funds frr,m 
being used to provide communication directly to a Federal, 
State, or local elected official on a specific and distinct matter 
where the purpose of such communication is to bring the matter 
to the official's attention if-

(Al the project director of a recipient has expressly ap­
proved in writing the undertaking of such communication 
to be made on behalf of a client or class of clients in 
accordance with policy established by the governing body of 
the recipient; and 

(Bl the project director of a recipient has determined 
prior to the undertaking of such communication, that­

(i) the client and each such client is in need of relief 
which can be provided by the legislative body involved; 

(ii) appropriate judicial and administrative relief 
have been exhausted; and 

(iii) documentation has been secured from each eligi· 
hie client that includes a statement of the specific legal 
interests of the client, except that such communication 
may not be the result of participation in a coordinated 
effort to provide such communications under this pFO­
viso; and 

(C) the project director of a recipient maintains documen· 
tation of the expense and time spent under this proviso as 
part of the records of the recipient; or 

(DJ the project director of a recipient has approved the 
submission of a communication to a legislator requesting 
introduction of a private relief bill: 

except that nothing in this proviso shall prohibit communications 
made in response to a request from a Federal, State, or local official: 
Provided further, That none of the funds appropriated in this Act 
made available by the Legal Services Corporation may be used to 
pay for any administrative or related costs associated with an 
activity prohibited in clause (1), (2), (3), or (4) of the ~revious proviso: 
Provided further, That none of the funds appropriated under this 
Act for the Legal Services Corporation will be expended to provide 
legal assistance for or on behalf of any alien unless the alien is 
present in the United States and is-

(1) an alien lawfully admitted for permanent residence as 
defined in section 101(a)(20) of the Immigration and Nationality 
·Act (8 U.S.C. 1101(a)(20ll; 

(2) an alien who is either married to a United States citizen or 
is a parent or an unmarried child under the age of twenty-one 
years of such a citizen and who has filed an application for 
adjustment of status to permanent resident under the lmmigra· 
tion and Nationality Act, and such application has not been 
rejected; 

(3) an alien who is lawfully present in the United States 
pursuant to an admission under section 207 of the Immigration 
and Nationality Act (8 U.S.C. 1157, relating to refugee admis· 
sions) or who has been granted asylum by the Attorney General 
under such Act; or 

(4) an alien who is lawfully present in the United States as a 
result of the Attorney General's withholding of deportation 
pursuant to section 243thJ of the Immigration and Nationality 
Act (8 U.S.C. 1253thJl: 
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Provided further, That an alien who is lawfully present in the 
United States as a result of being granted conditional entry parsu­
ant to section 203(al(7J of the Immigration and Nationality Act (8 
U.S.C. I 153lall7)J before April l, 1980, because of persecution or fear 
of persecution on account of race, religion, or political opinion or 
because of being uprooted by catastrophic natural calamity shall be 
deemed, for purposes of the previous proviso, to be an alien de­
scribed in clause (3) of the previous proviso: Provided further, That 
none of the funds appropriated for the Legal Services Corporation 
may be used to support or conduct training programs for the 
purpose of advocating particular public policies or encouraging 
political activities, labor or antilabor activities, boycotts, picketing, 
strikes, and demonstrations, including the dissemination of informa· 
tion about such policies or activities, except that this provision shall 
not be construed to prohibit the training of attorneys or paralegal 
personnel necessary to prepare them to provide adequate legal 
assistance to eligible clients or to advise any eligible client as to the 
nature of the legislative process or inform any eligible client of his 
rights under statute, order, or regulation: Provided further, That Heatjng. 
none of the funds appropriated in this Act for the Legal Services 
Corporation may be used to carry out the procedures established 
pursuant to section 101 ll2l of the Legal Services Corporation Act 42 USC 2996j. 
unless the Corporation prescribes procedures to insure that finan-
cial assistance under this title shall not be terminated, and a 
suspension of financial assistance shall not be continued for more 
than thirty days, unless the grantee, contractor, or person or entity 
receiving financial assistance under this title has been afforded 
reasonable notice and opportunity for a timely, full, and fair hearing 
and, when requested, such hearing shall be conducted by an inde-
pendent hearmg examiner, subject to the following conditions-

{!) such request for a hearing shall he made to the Corpora­
tion within thirty days after receipt of notice to terminate 
financial assistance, deny an application for refunding, or sus­
pend financial assistance and such hearing shall be conducted 
within thirty days of receipt of such request for a hearing; 

(l!J the Corporation shall make such final decision within 
thirty days after completion of such hearing; and 

(3) hearing examiners shall be appointed by the Corporation 
in accordance with procedures established in regulations pro­
mulgated by the Corporation: 

Provided further, Than none of the funds appropriated in this Act Hearing. · 
for the Legal Services Corporation may be used to carry out t~-h 
procedures established pursuant to section IOUl.21- of the Legal/ 
Services Corporation Act unless the Corporation prescribes proce- 42 USC 2996j. 
dures to ensure that an application for refunding shall not be deniec 
unless the grantee, contractor, or person or entity receiving assist 
ance under this title has been afforded reasonable notice and oppor 
tunity for a timely, full, and fair hearing to show cause why sue 
action should not be taken and subject to all other conditions of the 
previous proviso: Provided further, That none of the funds approjlrl-
ated in this Act for the Legal Services Corporation shall be used by 
the Corporation in making grants or entering into contracts for 
legal assistance unless the Corporation insures that the recipient is 
either l 11 a private attorney or attorneys lfor the sole purpose of 
furnishing legal assistance to eligible clients> or <2l a qualified 
nonprofit organization chartered under the laws of one of the States, 

·"'i'~'""~~5&.@!t~~~t:.~~~2'?~~tt~>.JrsP~~~~~.tl~~-· ijM~JI 
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a purpose of which is furnishing legal assistance to eligible clients, 
the majority of the board of directors or other governing body of 
which organi.iation is comprised of attorneys who are admitted to 
practice in one of the States and who are appointed to terms of office 
on such board or body by the governing bodies of State, county, or 
municipal bar associations the membership of which represents a 
majority of the attorneys practicing law in the locality in which the 
organi.iation is to provide legal assistance: Prouided further, That no 
member of the Board of Directors of the Legal Services Corporation 
shall be compensated for his services to the Corporation except for 
the payment of an attendance fee at meetings of the Board at a rate 
not to exceed the highest daily rate for grade fifteen (15) of the 
General Schedule and necessary travel expenses to attend Board 
meetings in accordance with the Standard Government Travel Reg­
ulations: Provided further, That no officer or employee of the Legal 
Services Corporation or a recipient program shal be reimbursed for 
membership in a private club, or be paid severance pay in excess of 
what would be paid a Federal employee for comparable service: 
Prouided further, That none of the funds appropriated in this Act 
shall be expended by the Legal Services Corporation to participate 
in litigation unless the Corporation or a recipient of the Corporation 
is a party, or a recipient is representing an eligible client in litiga­
tion in which the interpretation of this title or a regulation promul­
gated under this title is an issue, and shall not participate on behalf 
of any client other than it.self. 

This title may be cited as the "Department of Justice and Related 
Agencies Appropriation Act, 1984". 

TITLE ill-DEPARTMENT OF STATE AND RELATED 
AGENCIES 

DEPARTMENT OF STATE 

AoMINISTRATION OF FOREIGN AFFAIRS 

SALARIES AND EXPENSES 

For necessary expenses of the Department of State and the For­
eign Service, not otherwise provided for, including obligations of the 
United States abroad pursuant to treaties, international agree­
ments, and binational contracts (including obligations assumed in 
Germany on or after June 5, 1945); expenses authorized by section 9 
of the Act of August 31, 1964, as amended (31 U.S.C. 3721), and 
section 2 of the State Department Basic Authorities Act of 1956, as 
amended (22 U.S.C. 2669J; telecommunications; expenses necessary 
to provide maximum physical security in Government-owned and 
leased properties and vehicles abroad; permanent representation to 
certain international organizations in which the United States par­
ticipates pursuant to treaties, conventions, or specific Acts of 
Congress; expenses of the United States-Japan Advisory Group; 
acquisition by exchange or purchase of vehicles as authorized by 
law, except that special requirement vehicles may be purchased 
without regard to any price limitation otherwise established by law; 
$1,114,810,000, of which $17,500,000 shall remain available until 
September 30, 1985. Of the amounts available for expenditure pursu­
ant to the International Center Act of 1968, not to ex~eed $925,000 
may be made available until expended from proceeds of lease, sale, 
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or exchange for purposes authorized in section 5 thereof as amended 
by Public Law 97-186. 

REOPENING CONSULATES 

For necessary expenses of the Department of State and the For­
eign Service for reopening and operating certain United States 
consulates as specified in section 103 of the Department of State 
Authorization Act, fiscal years 1982 and 1983, $2,500,000. 

REPRESENTATION AU.OWANCES 

For representation allowances as authorized by section 905 of the 
Foreign Service Act of 1980, as amended (22 U.S.C. 4085), and for 
representation by United States missions to the United Nations and 
the Organization of American States, $4,148,000. 

ACQUISITION, OPERATION, AND MAINTENANCE OF BUILDINGS ABROAD 

For necessary expenses for carrying out the Foreign Service Build­
ings Act of 1926, as amended (22 U.S.C. 292-300), $160,000,000, to 
remain available until expended, of which $1,100,000 shall be availa­
ble for an air conditioning project at the United States Embassy in 
Mexico City; and of which not to exceed $2,800,000 shall be available 
for purchase of a site adjacent to the United States Embassy in 
Mexico City; and of which $1,500,000 shall be available for design 
and development of a new chancery building for the United States 
Embassy in Seoul, Korea; and, in addition there shall be available 
subject to the approval of the Committees on Appropriations of the 
House and Senate under said Committees' policies concerning the 
reprogramming of funds, the sum of $30,000,000, to remain available 
until expended, for overseas housing requirements. 

ACQUISITION, OPERATION, AND MAINTENANCE OF BUILDINGS ABROAD 
(SPECIAL FOREIGN CURRENCY PROGRAM! 

For payments in foreign currencies which the Treasury Depart­
ment determines to be excess to the normal requirements of the 
United States for the purposes authorized by section 4 of the Foreign 
Service Buildings Act of 1926, as amended (22 U.S.C. 295), 
$10,012,00.0, to remain available until expended. 

EMERGENCIES IN THE DIPLOMATIC AND CONSULAR SERVICE 

82 Stat. 959. 
96 Stat. 101. 

96 Stat. 273. 

22USC 299. 

For expenses necessary to enable the Secretary of State to meet 
unforeseen emergencies arising in the Diplomatic and Consular 
Service, to be expended pursuant to the requirement of 31 U.S.C. 
3526(e), $4,356,000. 96 Stat. 964. 

PAYMENT TO THE AMERICAN INSTITUTE IN TAIWAN 

For necessary expenses to carry out the Taiwan Relations Act, 
Public Law 96-8 (9~ Stat. 141, $9,380,000. 22 USC 3301 

note. 

PAYMENT TO THE FOREIGN SERVICE RETIREMENT AND DISABILITY FUND 

For payment to the Foreign Service Retirement and Disability 
Fund, as authorized by law, $103,791,000. 



Seat 

1 

2 

3 

4 

5 

6 

7 

8 

9 

Current Status of the Legal Services Corporation 

Board of Directors 

Name (Party) 

Daniel M. Rathbun (I) 

Frank J. Donatelli (R) 

Howard H. Dana (R) 

William F. Harvey (R) 

William J. Olson (R) 

George E. Paras (D) 

Robert Sherwood Stubbs, 
II (D) 

Term Expires 

7/13/83 

7/13/83" 

7/13/84 

7/13/84 

7/13/84 

7/13/84 

7/13/84 

Milton M. Masson, Jr. (R) 7/13/83 

Robert E. McCarthy (R) 7/13/83 

Status Paid? 

Recess Appointee 
(10/22/82) 

Expires: 98th, 1st 

Not 
under 
§ 5503(a) 

Recess Appointee 
(10/22/82) 

Expires: 98th, 1st 

Not 
under 
§ 5503(a) 

Statutory Holdover 
After Recess Appoint­
ment 
(12/30/81) expired 
(12/23/82) 
[Appointment of 
E. Donald Shapiro 
did not take] 

Statutory Holdover 
after Recess Appoint­
ment 
(12/30/81) expired 
(12/23/82) 

Statutory Holdover 
after Recess Appoint­
ment 
(12/30/81) 
expired (12/23/82) 

Statutory Holdover 
After Recess Appoint­
ment 
(12/30/81) 
expired (12/23/82) 

Statutory Holdover 
After Recess Appoint­
ment 
(12/30/81) 
expired 12/23/82 

Recess Appointee 
(1/21/83) 
Expires: 98th, 2d 

Recess Appointee 
(1/21/83) 
Expires: 98th, 2d 

Not 
under 
§ 5503(a 

Not 
under 
§ 5503(a 

Not 
under 
§ 5503(<: 

Not 
under 
§ 5503(c: 

Not 
under 
§ 5503 
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10 

Name (Party) Term Expires 

Donald Eugene Santarelli 7/13/83 
(R) 

11 Vacant 

2 

Status 

Recess Appointee 
(1/21/83) 

Expires: 98th, 2d 

? 
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in the circumstances here present, Mr. Flegenheimer should 
not be compelled to resort to the courts. This conclusion 
takes into account not only the element of fairness but also 
the fact that the legal error asserted is itself a doubtful 
matter. 

The Immigration and Naturalization Service defends its 
determination as correct. The Department of State takes a 
contrary position. Which of the opposing positions is cor­
rect presents complex issues. I am by no means convinced 
that the Service is in error. .Absent that conviction it does 
not seem that a cancellation proceeding should be instituted, 
even should the power exist. It is my decision that such a 
proceeding should not be instituted in this case, and you are 
advised accordingly. 

Sincerely, 
WILLI.AMP. ROGERS. 

RECESS APPOINTMENTS 

The President is authorized to make recess appointments to fill vacan­
cies which occurred while the Senate was in session. 

The President is authodzed to make recess appointments during the 
temporary adjournment of the Senate from July 3 to August 8, 1960. 

The reconvening of the Senate on August 8, 1960, is not to be regarded 
as the "next Session" of the Senate within the meaning of Article II, 
section 2, clause 3 of the Constitution, but as the continuation of the 
second session of the 86th Congress. The commissions of the officers 
appointed during this adjournment therefore will continue until the 
end of that session of the Senate which follows the final adjournment 
sine die of the second session of the 86th Congress. 

The adjournment of the Senate on July 3, 1960, constituted the "termi­
nation of the session of the Senate" within the meaning of 5 U.S.C. 
56, so that persons whose nominations were pending before the Sen­
ate on that day and who receive recess appointments during the 
period of adjournment are entitled to the salaries attached to their 
offices, provided that the other conditions of 5 U .S.C. 56 are met; and 
this right will not be terminated by any temporary or final adjourn­
ment of the second session of the 86th Congress. 

The terminal proviso of-5 U.S.C. 56 may require that the PreSident sub­
mit to the Senate not later than forty days after lt reconvenes on 
August 8, 1960, the nominations off£hose offi.cers who, during the re­
cess of the Senate; received appoi»tm.ents to fill _vacancies which ex~ 
isted while the Senate was in session.. · 

. , •. Jur.-y 14, 1960 ... 

THE PRESIDENT. 
MY DEAR MR. PRESIDENT: I have the honor to comply with .,.. 
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your oral request for my opinion on several questions re­
lating to your power under the Constitution to make what 
are commonly designated as recess appointments. 

On July 3, 1960, th!l Senate adopted Senate Concurrent 
Resolution 112, 86th Cong., 2d sess., which reads: 

"That when the twb Houses shall adjourn on Sunday, 
Jul:v.. 3, 1960, the Senate shall stand adjourned until 12 
o'clock noon on Monday, August 8, 1960, and the House of 
Representatives shall stand adjourned until 12 o'clock noon 
on Monday, August 15, 1960." (106 Cong. Rec. (Daily Ed., 
July 5, 1960),p.14690.) 

At the same time, the Senate agreed to a resolution 
providing: 

"* * * That notwithstanding the adjournment of the Sen­
ate under Senate Concurrent Resolution 112, as amended, 
and the provisions of rule XXXVIII of the Standing Rules 
of the Senate, the status quo of nominations now pending 
and not finally acted upon at the time of taking such 
adjournment shall be preserved." 1 

The questions now presented are, first, whether you are 
authorized to make appointments pursuant to Article II, 
section 2, clause 3 of the Constitution, during the adjourn­
ment of the Senate from July 3 to August 8, 1960, in par­
ticular whether you may appoint to vacancies, existing at 
the time when the Senate was in session, those persons whom 
you had nominated and whose nominations were pending 
and not finally acted upon at the time when the Senate 
adjourned; second, when the commissions granted pursuant 
to such appointments will expire; third, whether you should 
submit to the Senate-when it reconvenes on August 8, 1960, 
or at some later time-for its advice and consent, the nomi­
nations of those persons who had received appointments 
during the adjournment of the Senate, especially of those 
whose nominations were pending and not finally acted upon 
at the time of the adjournment on July 3, 1960; and, finally, 
whether and how long the persons receiving such appoint­
ments may be paid pursuant to the provisions of 5 U.S.C. 

1 Rule XXXVIJI of the Standing Rules of the Senate provides In pertinent 
part: "6. • " • If the Sennte shall adjourn or tnke a recess for more than 
thirty days, nil nominntlons pending nnd not finnlly ncted upon at the time 
of taking such adjournment or recess shn11 be returned by the Secretary to 
the President, and shall not agnln be considered unless they shall ngnin he 
made to the Senate by the President." 

'i 
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56. For the reasons set forth in detail, I conclude, first, 
that you have the power to make appointments during this 
adjournment of the Senate, and that this power exten1ls to 
vacancies which existed at the time the Senate was in ses­
sion and to persons whose nominations were pending but 
not finally acted upon when the Senate adjourned on July 3, 
1960; second, that the commissions of the persons so ap­
pointed will expire at the end of the session of the Senate 
following the adjournment sine die o:f the second session of 
the 86th Congress, presumably, the end of the first session 
of the 87th Congress; third, that it would be advisable to 
submit to the Senate, when it reconvenes at the end of the 
adjournment, nominations for all persons who received ap­
pointments between July 3 and August 8, 1960; and, finally, 
that, provided compliance is made with the provisions of 
5 U.S.C. 56, any such appointee can be paid out of the 
Treasury for the duration o:f his constitutional term or until 
the Senate has voted not.to confirm his nomination. 

I 

Article II, section 2, clause 3 of the Constitution provides: 
"The President shall have Power to fill up all Vacancies 

that may happen during the Recess of the Senate, by grant­
ing Commissions which shall expire at the End of their next 
Session." 

It has been settled by a long and unanimous line of opin­
ions of the Attorneys General concurred in by the courts that 
the President's power to make such appointments is not 
limited to those which "happen to occur" during the recess 
of the Senate but that it extends to those which "happen to 
exist" during that period; hence, that the President has the 
constitutional power to fill vacancies regardless of the time 
when they first arose. 1 Op. 631 (1823); 2 Op. 525 (1832); 
3 Op. 673 (1841); 7 Op. 186 (1855) ; 10 Op. 356 (1862); 12 
Op. 32 (1866); 12 Op. 455 (1868); 14 Op. 562 (18Z5); 15 Op. 
207 (1877); 16 Op. 522 (1880); 16 Op. 538 (1880); l70p. 530 
(1883) ; 18 Op. 28 (1884); 1i6 Op. 29 (1884); 19 Op. 261 
(1889}; 2G Op. 234 (l!J07); 3ij.Op. 314 (1914); 33 Op; 20, 22-
~3 (1921); see also In Be Farrow, 3 Fed. 112 (C.C.N.D. Ga., 
1880), ;rnd ti1e opi1iion of Mr, Justice Woods, sitting_ as Cir­
cuit ,Tustice', in: In Re Yance'y, 28 Fed. 445, 450 (C.C."W.D. 
Tenn., 1886). · 

...... _. 
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The Congress, too, recognizes the President's power to make 
appointments during a recess of the Senate to fill a vacancy 
which existed while the Senate was in session.2 R.S. 1761, 5 
U.S.C. 56, which originall~prohibited the payment of ap­
propriated funds as salary to a person who received a recess 
appointment if the vacanc1 existed while the Senate was in 
session@.;tplicitly assumed that the power existed, but sought 
to render it ineffective by prohibiting the payment of the 
salary to the person so appointed.8 In 1940, however, the 
Congress amended R.S. 1761, 5 U.S.C. 56 (act of July 11, 
1940, c. 580, 54 Stat. 751), and permitted the payment of 
salaries to certain classes of recess appointees even where the 
vacancies occurred while the Senate was in session.' In view 
of this congressional acquiescence, you have, without any 
doubt, the constitutional power to make recess appointments 
to fill any vacancies which existed while the Senate was in 
session. 

Next, I reach the question of whether the adjournment 
of the Senate, pursuant to Senate Concurrent Resolution 112 
of July 3, 1960, from that day to August 8, HIGO, is a "re­
cess of the Senate" within the meaning of Article II, sec­
tion 2, clause· 3 of the Constitution. In other words, does 
the word "recess" relate only to a formal termination of a 
session of the Senate, or does it refer as well to a temporary 
adjournment of the Senate, protracted e.nough to prevent 
that body from performing its functions of advising and 
consenting to executive nominations~ It is my opinion, 
which finds its support in executive as well as in legislative 
and judicial authority, that the latter interpretation is the 
correct one. 

In 1921, the Attorney General ruled that the President has 
the power to make recess appointments during :m adjourn­
ment of the Senate for four weeks. 33 Op. 20 ( 1921). In his 
opinion, the test. for the <l.etermination of whether an nd­
journment constitutes a recess in t.he const.itutionnl sense is 
not t.he t.t>clrnical unture of the adjonrnnu•nt resolution, i.e., 

•See, e.g., 52 Coug. Rec. 1369-1370 (19115) ; 67 Cong. Rec. 262-264 (19215). 
•Cf. thr mrmor1rndn111 suhmlttl'd by S1•11nfor Entler on Mnrcb 16, l!l2ti, 67 

Con.i:. Rrc. 2G:l, 264 (1!l25). 
•For nu nnnl~·si~ of 5 U.S.C. 56. ~<'f' II, infrn. The l<'i:-lslnth•e hl•tor.v of 

the 1940 nmru1lment of 5 U.S.C. fill do1•s not coutnln nuy sni::i::1•stlou thnt tile 
Preslclrnt lucks till' power nuder the Constitution to mnkt• r1•c1•s• nppolntmrnts 
when the vncnnclrs exlo<trd whllt• the St>nntl' wns In session. Cf. S. Rl'pt. 1079, 
76tb Cong., 1st sess., nud H. Rept. 2fH6, 76th Cong., 3d sess. 
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whether it is to a day certain (temporary) or sine die ( ter­
minating the session), but its practical effect: viz., whether 
or not the Senate is capable of exercising its constitutional 
function of advising and consenting to executive nomina­
tions. Relying on the classic expositions of Attorneys Gen­
eral Wirt and Stanbery in 1 Op. 631 ( 1823) and 12 Op. 
32 ( 1866) , the Attorney General explained the purposes the 
President's recess appointment power is designed to serve: 
viz., to enable the President, at a time when the advice and 
consent of the Senate cannot be obtajned immediately, to fill 
those vacancies which, in the public interest, may not be left 
open for any protracted period. He pointed out that the 
existence of a vacancy is no less adverse to the public interest 
because it occurs after a temporary rather than after a final· 
adjournment of a session of the Congress, and "could not 
bring himself to believe that the framers of the Constitution 
ever intended" that the President's essential power to make 
recess appointments could be nullified because the Senate 
chose to adjourn to a specified day, rather than sine die (33 
Op. 20, 23 (1921)). 

The opinion, however, relied not only on earlier opinions 
of the Attorneys General; it was amply supported by judi­
cial and legislative authority. In Gould v. United States, 
19 C. Cls. 593, 595 (1884), the Court of Claims had held 
that the President possessed the power to make recess ap­
pointments during a temporary adjournment of the Senate 
lasting from July 20 to November 21, 1867. The Attorney 
General, furthermore, relied heavily on a "most significant" 
report of the Senate Committee on the Judiciary, dated 
March 2, 1905 (S. Rept. 4389, 58th Cong., 3d sess.; 39 Cong. 
Rec. 3823-3824 ( 1905) ) . This report, construing the very 
constitutional clause here involved, interprets the term "re­
cess" as !'the period of time when the Senate is not sitting in 
regular or e::ctraordinary session as a branch of the Oongress, 
01' in extraordinary session for the discharge of erneautive 
furwtions; when its members owe no duty of atteriilance; 
when its Chamber is empty; whe~, because of its absence; it 
cannot.receive communications from the President or··partic-

. -ipate as a body in making appointments.'' 
The opinion therefore concluded that the adjournment of 

the Congress from August 24 to September 21, 1921, a 
. period shorter than the present recess, constituted a recess 

ti'18-Bl5 0-04-:12 
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of the Senate during which the President could fill vacancies 
under Article II, section 2, clause 3 of the Constitution.~ 

I fully agree with the reasoning and with the conclusions 
reached in that opinion. Moreover, this ruling since has 
been buttressed by a deciSion of the Comptroller General, and 
by the judgment of the ~upreme Court in an analogous field. 
The~decision of the Comptroller General (28 Comp. Gen. 
30 ( 1948) ) arose in the following circumstances: 

In 1948, during the second session of the 80th Congress, 
President Truman submitted to the Senate the nominations 
of three judges. When the Senate, on June 20, 1948, ad­
journed to December 31, 1948, unless sooner called back into 
session by the congressional leadership, it had not acted on 
those nominations. On June 22, 1948, the President issued 
recess ?-PPointments to the three judges.6 Upon inquiry 
from the Director of the Administrative Office of the United 
States Courts as to whether these judges could be paid, the 
Comptroller General ruled, largely in reliance on 33 Op. A. G. 
20,7 that an extended adjournment of the Senate is a "re­
cess" in the constitutional sense, during which the President 
may fill vacancies. Specifically, the Comptroller General 
said (28 Comp. Gen. 30, at 34 (1948)) : 

"What is a 'recess' within the meaning of that provision 
[Art II, section 2, clause 3 of the Constitution]~ Is it re­
stricted to t.he interval between the final adjournment of one 
session of Congress and the commencement of the next suc­
ceeding session; or does it refer also to the period following 
an adjournment, within a session, to a specified date as here~ 
It appears to be the accepted view-at least since an opinion 
of the Attorney General dated August 27, 1921, reported in 
33 Op. Atty. Gen. 20--that a period such as last referred to 
is a recess during which an appointment properly may be 
made." 

•In Its final part (33 Op. 20, 24-25 (1921) ), the opinion discussed the 
problems presented by the adjournment of the Senate for a few days, or for 
a short holiday. It concluded that the outcome hinged on the practical ques­
tion of whether the Senate was present to receive communications from the 
President and that It was largely a matter of sound Presidential discretion 
to determine whether or not there was a real recess making It Impossible for 
the Senate to give its advice and consent to executive appointments. 

e These appointments, of course, would not have been mode had not the 
Attorney General adhered to 33 Op. 20. 

•The Comptroller General considered that opinion of the Attorney General 
so important that he incorporated It In Its entirety as a part of his decision. 
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Considering that the Comptroller General is an officer in 
the legislative branch, and charged with the protection of the 
fiscal prerogatives of the Congress, his full concurrence in 
the position taken by the Attorney General in 33 Op. 20 is 
of signal significance. 

Of equal importance is the decision of the Supreme Court 
in the Pocket Veto case, 279 U.S. 655 ( 1929), which, in a re­
lated field, uses the same argument as the Attorney General 
in 33 Op. 20 : viz., that the Presidential powers arising in the 
event of an adjournment of the Congress are to be determined, 
not by the form o:f the adjournment, but by the ability of the 
legislature to perform its functions. Article I, section 7, 
clause 2 of the Constitution provides: 

"If any Bill shall not be returned by the President within 
ten Days (Sundays excepted) after it shall have been pre­
sented to him, the Same shall be a Law, in like Manner as if 
he had signed it, unless the Congress by their Adjournment 
prevent its Return, in which Case it shall not be a Law." 

The issue presented in the Pocket Veto case, supra, was 
whether an adjournment of the Senate from July 3 to No­
vember 10, 1926, was an adjournment of the Senate "pre­
venting" the return of a bill which had originated in that 
body. 

The Supreme Court, in analogy to the Attorney General in 
33 Op. 20, ruled that the test is not whether an adjournment 
is a final one terminating a session, but "whether it is one 
that 'prevents' the President from returning the bill to the 
House in which it originated within the time allowed." 8 

Applying the reasoning of the Pocket Veto case, supra, to the 
situation nt hand, it follows that you have the power to grant 
recess appointments during the present recess of the Senate, 
because that recess "prevents" it :from advising and consent-
ing to Executive nominations. . 

The commissions issued by you pursuant to Article II, sec­
tion 2, clause 3 of the Constitution expire "at the EndQ;f their 
[the Senate's] next session.'' This "End. of their next Ses­.,. 

• 279 U.S. 6155." 680 (1D29)'. Wright v·. ~nited.StateB, 302 .U.S. 1583 (1938), 
held that 'a three-day adjournment ot the Senate while the House ot Repre· 
sentatives was In session, and during. wplch a veto message ot the President 
was accPpted by ·the Secretary of the Sen~te, .dld not ainount to an adjourn· 
ment. pre,·e1i·U~g the. return· of. tli~ bill. -For a ·discussion of the Pocket Veto 
problem, see also 40 Op. A.G. 274 (1943). 

'"fl, 
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sion" is not the end of the meeting of the Senate, beginning 
when the Senate returns from its adjournment on August 8, 
1960, but the end of the session following the final adjourn­
ment o:f the second §tlSSion of the 86th Congress, presumably, 
the first session of the 87th Congress. 

The adjournment o:f the Congress on July 3, 1960, pursu-
·~l\.nt to Senate Concurrent Resolution 112 was not sine die. 

Hence, it. merely had the effect o:f a temporary "dispersion" 
of the Congress. 20 Op. A.G. 503, 507 (1892). It did not, 
however, terminate the second session of tl1e 86th Congress. 
5 Hi11ds' Precedents of the House of Representatives, secs. 
6676, 6677; 28 Comp. Gen. 30, 33-34 (1948) ; Ashley v. Keith 
Oil Oorporation, 7 F.R.D. 589 (D.C. Mass., 1947). Hence, 
when the Congress reconvenes in August it will not begin a 
new session but merely continue the session which began on 
January 6, 1960. Ashley v. Keith Oil Oorporation, supra; 
28 Comp. Gen.121, 123-126 (1948); see also Memorandum of 
the Federal Law Section of the Library of Oongress to the 
Senate Oornmittee on the Judiciary, dated November 5, 1947, 
93 Cong. Rec. 10576-77. It follows that the "n~xt session" 
referred to in Article II, section 2, clause 3 of the Constitu­
tion is the session following the adjournment sine die of the 
second session of the 86th Congress, i.e., either the first ses­
sion of the 87th Congress or a special session called by the 
President following the final adjournment of the second ses­
sion of the 86th Congress.9 

This conclusion is fully supported by a ruling of the 
Comptroller General relating to the previously discussed 
recess appointments made by President Truman on June 22, 
1948. After the second session of the 80th Congress had 
adjourned :from June 20 to December 30, 1948, and a num­
ber of recess appointments had been granted, the President 
notified the Congress on July 15, 1948, to convene on July 26, 
1948. Proclamation No. 2796, 13 F.R. 4057; 28 Comp. 
Gen. 121, 124 (1948). The Congress met accordingly, and 
again adjourned on August 7, 1948, until December 31, 1948 

•A special session called by the President during a temporary adjonrnment 
of the second session of the 86th Congress would merely constitute 'l continua­
tion of that session. Ashley v. Keith Oil Corporation, 7 F.R.D. 589, 591-592 
(D.C. Mnss., 1947) and the authorities there cited: Memorandum of the 
Fecleral Law Section of the Library of Congress to the. Senate Committee 
on the Judiciary, dated November 5, 1947, 93 Cong. Rec. 10576-77 (1947) : 
28 Comp. Gen. 121, 125-126. 
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(28 Comp. Gen. 121, 122). The Comptroller General ruled 
"that the reconvening of the 80th Congress on July 26, 1948, 
pursuant to the President's proclamation of July 15, 
1948 * * * merely constituted a continuation of the second 
session" (28 Comp. Gen., at 126); hence, that "the convening 
of the Congress during the period July 26 to August 7, 
1948 * * * was not the 'next session of the Senate' within 
the meaning of Article II, section 2, clause 3 of the Constitu­
tion, and that Judge Tamm's commission to office did not 
expire on August 1, 1948, when the second session of the 
80th Congress adjourned * * *" (28 Comp. Gen., at 127).10 

This year the Congress will reconvene, not pursuant to 
your call, but according to its own adjournment resolution. 
In these circumstances, the return of the Congress in August 
clearly is a 'continuation of the second session of the 86th 
Congress and not the next session, the termination of which 
would cause the recess appointments to expire. Barring 
an adjournment sine die of the 86th Congress and the call­
ing of a special session, the recess commissions granted 
during the present recess of the Senate will terminate at 
the end of the first session of the 87th Congress. Officers 
who serve at your pleasure, of course, may be removed by 
you at any time. · 

You also have inquired whether you should submit to the 
Senate, when it reconvenes in August, nominations for those 
persons to whom you have given recess appointments dur­
ing this adjournment of the Senate, although their nomi­
nations were pending but not finally acted upon at the time 
the Senate adjourned. This question is so intimately tied 
up with the pay status of the recess appointees that I shall 
answer it in that context. 

II 

The circumstance that you have the power to make 
appointments during this adjournment of the Senate .!J.~d 
that the commissions so granted-barring unforeseen cir-' 
cumstances---=-will last until the adjou¥nment sine die of the 
first session of the 87th Congress, ~wever, ·does not mean 

lo The· .Attorney General did 'not publish \l forDlal opln!i:m In connection 
with this· lnclclent. A press release ·issued by Attorney General Clark on 
August 11, 1948, ·and the· ·files of this Department, however, Indicate that he 
was In .full agreement with that ruling; . 

.,.. 
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necessarily that your appointees can be paid out of appro­
priated funds. 11 The Congress has limited severely the use 
of such moneys for the payment of the salaries of certain 
classes of recess appointees. 

R.S. 1761, as ameiided by the act of July 11, 1V40, c. 580, 
54 Stat. 751, 5 U.~C. 56, 12 provides: 

.· t\.._ "No money shall be paid from the Treasury, as salary, to 
any person appointed during the recess of the Senate, to fill 
a vacancy in any existing office, if the vacancy existed while 
the Senate was in session and was by law required to be filled 
by and with the advice and consent of the Senate, until such 
appointee has been confirmed by the Senate. The provisions 
of this section shall not apply (a) if the vacancy arose within 
thirty days prior to the termination of the session of the Sen­
ate; or (b) if, at the time of the termination of the session 
of the Senate, a nomination for such office, other than the 
nomination of a person appointed during the preceding recess 
of the Senate, was pending before the Senate for its advice 
and consent; or (c) if a nomination for such office was re­
jected by the Senate within thirty days prior to the termina­
tion of the session and a person other than the one whose 
nomination was rejected thereafter receives a recess com­
mission : ProvUled~ That a nomination to fill such vacancy 
under (a), (b), or ( c) of this section, shall be submitted to the 
Senate not later than forty days after the commencement of 
the next succeeding session of the Senate." . 

The import of this complicated provision, briefly, is as 
follows: If the President makes a recess appointment to fill 
a vacancy which existed while the Senate was in session, the 
appointee may be paid prior to his confirmation by the Senate 
in three contingencies : 

a. If the vacancy arose within thirty days prior to the 
termination of the session of the Senate; 

b. If at the time of the termination of the session of tha 
Senate a nomination for this office was pending before the 
Senate, except where the nominee is a person appointed dur­
ing the preceding recess of the Senate; 13 or 

11 In this opinion I shall use the term "paid" In the sense of being paid out 
of appropriated funds In the rpgulnr course of business, i.e., prior to con­
firmation by the Senate, and without recourse to the Court of Claims. 

u Hereafter usually referred to as 5 U.S.C. 56. 
"'36 Comp. Gen. 444 (1956) Interprets clause (b), In analogy to clause (c), 

as If It read : If at the time of the termlna tlon of the session of the Senate 
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c. If a nomination for the office was rejected by the Senate 
within thirty days prior to the termination of the session, 
except where the person who receives the recess appointment 
is the person whose nomination was rejected. 

The terminn.l proviso of 5 U.S.C. 56 requires in addition 
that a nomination to fill a vacancy in those three contingen­
cies must be submitted to the Senate not later than forty days 
after the commencement of the next succeeding session of the 
Senate. 

The statute thus permits the payment of salaries to persons 
receiving recess appointments to vacancies, which existed 
while the Senate was in session, in three situations, all of 
which are predicated on "the termination of the session of the 
Senate." Here again, the question arises whether this term 
must be interpreted technically-limited to the final adjourn­
ment of a session-or whether it permits the payment of 
salaries to those who receive a recess appointment after a 
temporary adjournment of the Senate. 

The Comptroller General has ruled that "the term 'ter­
mination of the session' [has] * * * been used by the Con­
gress in the sense of any adjournment,'4 whether final or not, 
in contemplation of a recess covering a substantial period of 
time" (28 Comp. Gen. 30, 37). Considering that" the Comp­
troller General is the officer primarily charged with the 
administration and enforcement of 5 U.S.C. 56, his interpre­
tation of that statute is of great weight. Independent re­
examination of the subject matter, moreover, causes me to 
concur fully in his conclusions based largely on the purposes 
which the act of July 11, 1940, 54 Slat. 751, amending 
5 U.S.C. 56, was designed to accomplish. 

Prior to the enactment of the 1940 amendment, 5 U.S.C. 56 
provided that if a vacancy existed while the Senate was in 
session a person receiving a recess appointment to fill that 
vaca:qcy could not be paid from the Treasury until he had 
been confirmed by the Senate. This statute caused serious 
hardship, especially when a vacancy occurred shortly before···-.. 
the Senate adjourned, or where a session ~rminated before 
the Senate had acted on nominations pen~,ing before it (H. 

a nomination tar this office wns pending bet.ore the Senate. except where the 
person who recel\'"es the recess nppolntment Is ll person appointed during the 
preceding recess of the Senate. 

"Emphasis supplied. 
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Rept. 2G4G, 76th Cong., 3tl sess.; i-;ee also lettP.r from .Attorney 
General Murpl;ty to Senator Ashurst, dated July 14, 193V, 
S. Rept. 1079, 76th Cong., 1st sess., p. 2). The inability to 
pay recess appointees in those circumstances had the effect 
of either compellilfg the President to leave the vacancy un­
filled until the ne»t session of the Senate, or causing the ap­
pointee to undergo the financial sacrifice of having to serve, 

~-.. possibly for a considerable period of time, without knowing 
whether he could be paid (see letter of Attorney General 
Murphy to Senatoi: Ashurst, supra). 

The purpose of the 1940 amendment was "to render the 
existing prohibition on the payment of salaries more flexible" 
(H. Rept. 2646, 76th Cong., 3d sess., p. 1) and to alleviate 
the "serious injustice" caused by the law as it then stood (S. 
Rept. 1079,-76th Cong., 1st sess., p. 2). Thus, 5 U.S.C. 56, 
as it stands now, is a remedial statute designed to permit the 
immediate payment of recess appointees, provided the Presi­
dent complies in good faith with the statutory conditions.15 

The "serious injustice" caused by the inability to pay a 
recess appointee, of course, is just as great and undesirable in 
the case where the appointment was made after a temporary 
recess of the Senate as where the commission had been 
granted after a final adjournment. To restrict the words 
"termination of the session" to· a final adjournment, there­
fore, would be "inconsistent with the obvious purpose of the 
law" 28 Comp. Gen. 30, 37. 

It follows that a person receiving a recess appointment 
during a prolonged adjournment of the Senate may be paid, 
if the conditions of 5 U.S.C. 56 initially have been met, i.e., 
if the vacancy arose within thirty days of the adjournment; 
or if a nomination was pending before the Senate at the time 
of the adjournment, except where the recess appointee has 
served under an earlier recess appointment; 16 or if the Senate 
had rejected a nomination within thirty days prior to its ad­
journment, except where the recess appointee is the person 
whose nomination had been rejected. 
The recess appointee's right to be paid will continue through­

out the constitutional term of his office, except for two con­
tingencies : First, if the Senate should vote not to confirm 

"'For that reason, the Comptroller General consistently has interpreted the 
statute llbernlly; see, e.g., 28 Comp. Gen. 30, 36-37; 238, 240-241 ; 36 Comp. 
Gen. 444, 446. 

1• Cf. n. 13. supra. 
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him, section 204 of the annual General Government Matters 
.\.ppropriation Act, 1060 (July 8, 1059, 73 Stat. 166) would 
preclude the further payment of salary out of appropriated 
funds; second, the appointee's pay status may be cut off as 
the result of noncompliance with the terminal proviso of 
5 U.S.C. 56, i.e., in the case of a failure to submit to the Senate 
a nomination to fill the vacancy within forty days after "the 
commencement of the next succeeding session of the Senate." 
The adjournment of the Senate after it reconvenes in August, 
however, will not jeopardize the recess appointee's right to be 
paid.11 

III 

When the Senate reconvenes in August 1960, you should 
submit to it nominations for all persons who received ap­
pointments during the adjouxnment of the Senate, including 
those whose nominations were pending but not finally acted 
upon when the Congress adjourned. This resubmission is 
desirable in order to advise the Senate of the fact that recess 
appointments have been made, and is probably required in 
order to protect the pay status of the recess appointees. 

Ordinarily, when the Senate adjourns for more than thirty 
days all nominations pending and not finally acted upon at 
the time of the adjournment are returned to the President 
and may not be considered again unless resubmitted by the 
President (Rule XXXVIII(6) of the Standing Rules of the 
Senate). However, when the Senate adjourned on July 3, 
1960, it resolved that-

"* * * the status quo of nominations now pending and not 
finally acted upon at the time of * * * adjournment shall 
be preserved." (106 Cong. Rec. (Daily Ed., July 5, 1960), 
p. 14690.) 

The Senate thus has waived Rule XXXVIII(6), with the 
result that nominations pending before it on July 3, 1960, 
but not finally acted upon at that time, will not be returned 
to you. And, when.the Senate reconvenes in August, thos~ .· 
nominations will be befo1·e it, and may be considered in the 
stnge in which they were at the time of-4'adjournment. The 
l'Psolntion thus avoids much duplicatiorT'of effort, especially 
in those instances where hearings already have been held on 
a nomination. 

I llo not read the resolution, in particular the statement 

"These two points will be dlscus•ed In Pa~·III, infra. 

,~~~~~~~ 
- ..... - . ~ ·;-
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that the status quo of all pending nominations not finally 
acted upon shall be preserved, as purporting to freeze those 
:nominations, and to prevent the President from giving recess 
appointments to t11,ose whose nominations were pending but 
not finally acted upon at the time of the adjournment of the 
Senate. Any att~mpt of the Senate to curtail the Presi-

~ .. .dent's constitutional power to make recess appointments 
would raise the most serious constitutional questions. And 
where, as here, the resolution not only fails to reveal any such 
purpose, but rather obviously was designed to obviate need­
less work, I refuse to attribute to the Senate any intent to 
interfere with the President's constitutional powers and 
responsibilities.18 

In spite of the suspension of Rule XXXVIII(6) of the 
Standing Rules of the Senate, I recommend strongly that 
when the Senate reconvenes in August you should submit to 
it new nominations for those persons whose nominations 
were pending on July 3, 1960, and who have recei:ved ap­
pointments during the adjournment of the Senate. The 
submission of the new nominations would not constitute a 
meaningless duplication of e:ff ort, nor jeopardize the pay 
status of the recess appointees. The failure to do so, how­
ever, may constitute a violation of the terminal proviso of 
5 U.S.C. 56 and delay, if not entirely prevent, the payment 
of salaries to the appointees. 

First. Nominations submitted to the Senate customarily 
indicate the circumstance, where applicable, that a nominee 
is serving under a recess appointment. The preadjourn­
ment nominations of those who thereafter received recess ap­
pointments, of course, do not contain that information. The 
Senate has a. substantial interest in being advised of the fact 
that a nominee is serving under such an appointment. Such 
appointment fills the position temporarily, and confirmation 

11 The circumstance that the nominations remnln pending before the Senate 
during its recess does not nffect the pny status of the recess appointees. 5 
U.S.C. 56 does not contain any prohibition ngninst the payment of the snlnrles 
to appointees whose nomlnntlons nre pending before the Senate nfter Its ad­
journnll'nt. ClnnRe (b), it Is trn<', refers to the sltnation thnt a nominntlon 
is pe111li11g before t11e Sl'nnte nt the time of the termination of the session of 
the Sennte. There is, howe\•er, nothing In the spirit and the languni:e of 5 
U.S.C. 50 to the effect that clnuse (b) Is Inapplicable where this nomination 
rc1uains pc11.Zi"g following the termination of the session. Moreover, 5 U.S.C. 
56 has been interpreted to the effect that the question of wht'ther a person 
mny be paid is to be determined ns of the time of the adjournment of the 
Senate prt'C<'tling the l't'Ct'NS ap11olntment and not as of :1 lntt'r time (28 
Comp. Gen. 121, 127-129. irnd see the discussion of thnt part of the Comp· 
troller Gt•11ernl's ruling, i·11/ra). 
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therefore is no longer urgent. This may be an important 
consideration to the Senate when it returns for what is hoped 
to be a short session. On the other hand, if the Senate is 
strongly opposed to an appointee it may vote to deny con­
firmation, and thus, for all practical purposes force him to 
resign by cutting off his pay. The submission of a new 
nomination for a rece~s appointee after the return of the 
Senate, accordingly, serves a distinct purpose. 

Second. The terminal proviso of 5 U.S.C. 56 requires the 
submission of the nomination of a person who received a 
recess appointment "to the Senate not later than forty days 
after the commencement of the next succeeding session of the 
Senate." Failure to comply with this proviso presumably 
results in the suspension of the appointee's right to be paid 
out of appropriated funds. While the reconvening of the 
Senate after a temporary adjournment is not the commence­
ment of the next session of the Senate in the ordinary sense 
of that term, we have seen that 5 U.S.C. 56 uses those words 
in a nontechnical way. If the words "termination of a ses­
sion" in clauses (a), (b), and (c) have been interpreted as 
including a temporary adjournment which does not termi­
nate a session, it is likely that the words "commencement of 
the next succeeding session of the Senate" correspondingly 
refer to the reconvening of the Senate after any adjourn­
ment, regardless of whether, technically, it begins a new ses­
sion. In these circumstances, prudence suggests that I base 
my advice on the assumption that 5 U.S.C. 56 may require 
the submission of new nominations when the Senate recon­
venes in August.19 

I do not believe that noncompliance with the terminal pro­
viso of 5 U.S.C. 56 can be rested safely on the ground that 
nominations made prior to adjournment but not finally acted 
upon at that time are still pending before the Senate as the 
result of the suspension of Senate Rule XXXVIII(6). 
The statute does not contain an exception covering that con-

...... "'\; 

10 ArgumrntR, or conrRe, cnn be mnde thnt the word~ "commencement of 
the next succr!'dlng s!'sslon of the Srnnte" should lll'e given their trndltlonnl 
mrnnlng. 'rhe clrcumstnnce thnt tlrn termlnnl proviso gives the President 
torty dnys within which to submit the nomlnntio1P'"to the Sennte might gup. 
port the conclnslon thnt the provh<o rl"f<'r>• to the next r<'i:nlnr session of the 
SL'nnte bPennse, ns n mntter nf PX!ll'rlenc.<'. ndjonrn<'d sessions of the Sennte 
rurely Inst forty dnys. If the Sennte should ndjonrn within forty dnys 11fter 
Its return on August 8, 19GO. nnd brfore the President hns submlttl'd the 

1 
nomlnntlon. It could be 11rg11rd. In nnalogy to Article I, sretlon 7, clnuse 2 of 
the Con::-otltutlon, thnt co1upllnnce with 5 U.S.C. UG hus bt~t!n wnlved been.use lt 
hns bl't'll "prl'\'<'Hted" by the ndjournnu•nt of tlu~l'nnte. 
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tingency.20 It could be argued, of course, that a statute 
should not be construed so as to require the performance of 
a redundant ceremony. However, as we have shown, the 
information that a J;l.Ominee is serving under a recess ap­
pointment may be of considerable interest to the Senate. In 
any event, I should hesitate to recommend for quasi-

.. · equitable reasons the omission of an express statutory re­
quirement in an area as technical as the appointment and 
pay of Federal officers. 

In weighing these conflicting considerations, it appears 
to me, on the one hand, that the submission of new nomina­
tions to the Senate does not constitute an intolerably heavy 
burden. Moreover, as I shall show presently, rulings of the 
Comptroller General-with which I fully agree-have estab­
lished that compliance with the letter of the statute will not 
jeopardize the recess appointee's pay status. On the other 
hand, the failure to resubmit a nomination conceivably may 
result in the suspension of the appointee's pay. In these 
circumstances, I recommend that when the Senate recon­
venes in August nominations should be submitted for all 
officials who received appointments during the adjournment 
of the Senate, including those whose nominations were pend­
ing before the Senate at the time of its adjournment on 
July 3, 1960.21 As a matter of precaution, I urge that 
nominations be submitted again when the Senate commences 
a new session in the technical sense. 

The recess appointees' pay status will not come to an end 
when the Senate adjourns after its August sitting. ·when 
the Senate concludes its session after reconvening in Au­
gust, a situation will be presented which appears to fall 
within the exception to 5 U.S.C. 56, clause (b) : The Senate 
then will have terminated a session, and at that time there 
will be pending before it the nomination of a person who 
had received an appointment during the preceding recess 
of the Senate. This raises the quest.ion of whether the pay 
rights of a recess appointee, whose appointment originally 

""'l'he terminal proviso to 5 U.S.C. 56 wus h11<ert<'d by thP :O::c•1121te Committee 
on the Judlclnry In order to ln~nre thnt the nnmlnntlon .. will be ><ubmltted In 
nmple time for nd<'qnnte consldern tlon by nny incoming session of the Sennte." 
S. Rept. 1079, 76th Cong., 1st sess., p. 2. 

21 Consid<'ring thnt It Is deslrnble to obtnln the ndvlce nnd consrnt of the 
Senate to n nnmlnntlon nt the <'arllest possible moment. my rrcommendntlon 
inclndt•s tlH• submission of nomination>< for thos" who rcceh-rd r<'cess appoint­
ments to vacnnciPs which occurrecl nfler the ndjournment of the Sennte, nl­
tlwngh 5 U.S.C. 56 dues not cn\·t•r thos<' :q1pol11tments. 
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complied with the requirements of 5 U.S.C. 56, can be cut 
off by the circumstances existing at the time of the subse­
quent termination of a session of the Senate. The opinion 
of the Comptroller General in 28 Comp. Gen. 121 cogently 
demonstrates that this is not the case because the words 
"termination of the session of the Senate" in 5 U.S.C. 56 
uniformly refer to the session immediately preceding the 
recess when the appointment was made, and not to any 
subsequent termination. 

An analysis of 5 U.S.C. 56 shows that in clauses (a) and 
( c) the words "termination of the session of the Senate" 
unquestionably relate to the session immediately preceding 
the recess of the Senate during which the appointment was 
made and not to a later one. The Comptroller General in­
ferred from this that "it would be wholly inconsistent to 
say that the phrase 'termination of the session' as used 
therein [clause (b)] had reference to other than the session 
preceding the recess when the appointment was made.22 * * * 
In other words, the entire statute speaks as of the date of 
the recess appointment under which the claim to compensa­
tion arises." (28 Comp. Gen. 121, 128 (1948)) The Comp­
troller General, therefore, concluded that the right to 
compensation, once vested, does not become defeated by a 
subsequent adjournment. He realized that under his in­
terpretation the words "termimttion of the session of the 
Senate" in 5 U.S.C. 56 refer to a different session than the 
words "End of their next Session" in Article II, section 2, 
clause 3 of the Constitution. He attributed this "apparent 
inconsistency" to the circumstance that the recess appoint­
ment provisions of the Constitution and of 5 U.S.C. 5G serve 
different purposes (28 Comp. Gen. 121, 129). 

I fully agree with the conclusions of the Comptroller 
General ren.ched on the basis of the statutory ln.nguage. I 
believe, however, that this result may be supported by two 
:idditional, broader considerations. First, the purpQ.se of the 
1940 act :unending 5 U.S.C. 56 was to eliminate t1ie hard­
ship and injustice resulting from the inability to pay recess 
appointees :tppointed to vacm~ies which existed while the 
Senate w:ts in session, where the vacancies arose shortly be-

.,. 'l'he Comptrnlh•r Gerwrnl nl•o e,q1lnlned thnt the •tntute ""~" the words 
"'termtnntlon oC flu: Nt'!:'~lon" ln tilt• Ntwctllc ~C'JlHP, henC'C". thnt lt rt•!t•rN to the 
t~r1ul1mtlnu oC n pnrtkulnr ~PNHlnn. i.t'., tht• one prec<'dlug th~ rt'Ct'NB n1,puint­
Ull'nt '"rnther t111111 to ju•t nuy •e•11,km'' 28 Comp. Gen. 121, 128. 
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fore an adjournment of the Senate, or where a nomination 
was pending before the Senate, but where the Senate ad­
journed before acting on it. The purpose of the 1940 statute 
was to permit the pay_!llent of salaries out of appropriated 
funds in those cases. It would create a new instance of the 
very hardship which the statute was intended to alleviate, 
if J,:Q,.e right to compensation, once accrued, could be cut off 
by subsequent events, such as the reconvening and subse­
quent adjournment of the Senate, and if a recess appointee 
thereafter were required to work without pay for the rest of 
his constitutional term, or until the Senate should confirm 
him. An interpretation of the statute, which gives rise to 
results so inconsistent with the purposes it is designed to 
serve, must be rejected. 

Second, it is the basic policy of the United States that a 
person shall not work gratuitously for the Government, or 
be paid for such work by anyone other than the Government 
(31 U.S.C. 665 (b) ; 18 U.S.C. 1914). It is well recognized 
that a person who is not paid cannot be expected to perform 
his work zealously, and that he may be subjected to a host 
of corrupting influences. A statute which provides that a 
person cannot be paid by the Treasury until the happening 
of a future event, therefore, must b~ strictly const111ed. 
Even less favored is an interpretation which would result in 
the defeasance of a right to be paid, once it has accrued. In 
the case of any ambiguity, a statute should be read so as to 
permit the current compensation for work performed for 
the United States. 

I therefore conclude that an adjournment of the Senate 
during, or terminating, the second session of the 86th Con­
gress will not affect the pay status of a person appointed 
during the current recess of the Senate, and whose appoint­
ment originally complied with the requirements of 5 U.S.C. 
56.23 

Respectfully, 
LAWRENCE E. WALSH, 

Acting .Attorney General. 

'".A final caveat: A recess appointee filling a vacancy which existed while 
the Senate was in session, and who Is not confirmed. when the Senate adjourns 
after It reconvenes in August, may not be given, out of a superabundance of 
caution, a second recess appointment. Such second appointment Is unneces· 
sary because his term runs until the end of the first session following the final 
adjournment of the second session of tbe 86th Congress; moreover. it might 
bring the appointee within the exception to 5 U.S.C. 56, clause (b) and, con· 
celvnbly, result in the suspension of his salary. Cf. 28 Comp. Gen. SO, 37-38. 
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plus such additions thereto as may be authorized from time to time. 
On the other hand, the 10 per centum additional compensation in lieu 
of overtime, as authorized by section 502 of the Federal Employees 
Pay Act of °iU45, as amended, is a part of basic compensation and does 
not affect subsequent additions thereto. Thus, the salary computa­
tion in example (A) 'in yourletter is correct. Question 3 is answered 

. accordingly. • 

[B-77963] 

Appointments-Recess Appointments 
Tlie adjournment of the Senate on June 20, 1948, pursuant to House concurrent 
Resolution 218, until December 31, 19,18, is to I.le regarded as a "termination of tbe 
session," within the meaning of the exception expressed in clause (l.l) of section 
1761, Revised Statutes, as amended, so that persons who had been previously 
nominated to the office of Federal judge during the session adjourned on June 20, 
l!:l48, and whose nominations were pending in the Senate when it adjourned, are 
entitled to tbe salary attacbed to such offices under recess appointments given 
subsequent to the adjournment date. 
A person who received a recess ap11ointrnent from the President as a Federal 
judge during a recess of the Senate previous to its adjournment on June 20, 1948, 
pursuant to House Concurrent Resolution 218, and whose nomination as Federal 
judge was pending in the Senate when it adjourneu on June 20, 1948, is not en­
titled, in view of section 1761, Revised Statutes, as arnern1ed, precluuing the pay­
ment of salary in the case of the nomination of a person appointed during a 
preceding recess of the Senate, to the salary attached to his office under another 
interim appointment made subsequent to the adjournment date. 

Comptroller General Warren to the Dh·ector, Administrative Office 
of the United States Courts, July 16, 1948: 

I have your letter of June 30, 1948, as follows: 
A question upon which I respectfully request your advice concerns tbe right 

to payment of salary of four judges of United States courts who h:rre received 
from the President recess appointments sinl'e the recent adjournment of the 
present session of t11e Congress. They are as follows: 

Honorable Paul P. Rao, appointed as Judge of the United Stutes Customs 
Court. 

Honorable Edward Allen Tamm, appointed as United States District Judge 
for the District of Columbia. 

Honorable Samuel Hamilton Kaufman, appointed as United States District 
Judge for the Southern District of New York. 

Honorable Roy W. Harper, appointe1l as United States District Judge for 
the Eastern and WN:tern Districts of :.\lisf:nuri. 

All of the appointments al.loYe nwntioneil were dated .lune 22, 1948. Each of 
the persons appointed had pre,·ionsJy been nominatPd dnriug the prrsPnt Congress 
for the respective positions for which they ha,·e now been giYen intPrim appoint­
ments, anct their nominations were pending in the Senate when that body recessed 
on June 20, 1n48, bnt it had not acted on them. Further facts in the individual. 
cases are as follows : 

'.rile nomination of Mr. Rao as Jnuge of the United States Customs Court was 
sent to the Senate on l\Iay 3, 1948. 
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The nomination of Mr. Tamm as United States District Judge for the District 
of Columbia was sent to the Senate on February 3, 1948. Judge Tamm took tbe 
oath of office and entered on duty June 28, 1948. 

The nomination of Mr. Kaufman as United States District Judge for the 
Southern District of New York was sent to the Senate on l\Iay 17, 1948. -

None of the three persons last mentioned bad functioned as a judge prior 
to receiving the present interim appointments. I am informed that Judge Rao 
intends to qualify and enter on duty July 2, 1948, and Judge Kaufman is doing 
so totlay. 

The fourth person receiving one of the recent interim appointments, Honorable 
Roy vV. Harper, has functioned under prior interim appointments. His nomina­
tion was sent to the Senate at the first session of the present Congress on July 
8, 1947. The Senate had taken no action on the nomination when the Congress 
recessed pursuant to Senate Concurrent Resolution 33 as amended on July 27, 
1947. On August 11, 1947 Judge Harper received an interim appointment, and 
on the same day took the oath of office aml entE'red on duty. The Senate bad 
not acted on his nomination when the first session of the present Congress was 
finally adjourned on December 19, 1947. On December 20, 1947 Judge Harper re­
ceived a secoml interim appointment, and on the same day he took a new oath 
and again entered on duty. As stated above, the Senate took no action on bis 
nomination prior to recessing on June 20, 1948. Judge Harper on June 22, 1948 
received a third interim appointment as statetl above. He bas been serving con­
tinuously as a district jud~e for the Eastern and vVestern Di:;;tricts of Missouri 
since he qualified under the first interim appointment on August 11, 1947 and 
is continuing to do so. He has been paid the statutory compensation attaching 
to the otlice of district ju1lge from the time that he first entered on duty August 
11, 1947 continuously until the present month. 

-

The pro\·isions of law bearing upon the pentling question are as follows: 
The Constitution provides in Article II, Section 2, the third paragraph, that, 
"The President shall have Power to fill up all Vacancies that may happen 

during the Recess of the Senate, by granting Commissions which shall expire at 
the End of their next Session." 

Section 1761 of the Revised Statutes as amended (54 Stat. 751, 5 U. S. C. 56) 
prohibits the payment of salary to any person appointed during the recess of 
the Senate to fill a vacancy in an office if the vacancy existed while the Senate 
was in session und confirmation by that body was requisite until confirmation 
bas been had. To this there are three exceptions, one of which expressed in 
clause ( b) of the section, is as follows: 

"If, at the time of the termination of the session of the Senate, a nomination 
for such office, other than the nomination of a person appointed during the pre­
ceding recess of the Senate, was pending before the Senate for its advice and 
consent." 

The question of the right to payment of the four judges receiving the interim 
appointments, would seem to turn on the meaning of the words "termination of 
the session" in the exception quoted. If the recent recess of the Senate was a 
"termination of the session" in the sense there used, then the appointments of 
Jud~es Hao, Tamm, and Kaufman, would seem to come within it. If on the other 
hand the recess was not a "termination of the session" as those words are used 
in the statute, then the prohibition would apply, and they are not entitled to be 
paid. 

In the case of Judge Harper there is the additional fact that be received a 
recess appointment during the previous recess of the Senate beginning on Decem­
ber 20, 1U47. If the recent recess of that body on .Tune 20, 1!)48 was a "termina­
tion of the ses:;;ion" the question arises whethe1· he is barred from payment by 
his previous recess appointment. If on the other hand the recent -adjournment 
was not a "termination of the session" it may be that he has a continuing right 
to receive compensation under his recess app,Qintment of December 20, 1947. 

-The adjournment of the Senate on June 20, 1948 was pursuant to House Con-
-current He:;;otution 218 reading us follows: -

"Resolved, That when the two 13'.ouses adjourn on Sunday June 20, 1948, they 
stand ncljourneil until 12 o'clock meridian on Friday, December 31, l!H8, or until 
12 o'clock meritliun on the third day after the rcspecth·e Members are notified 
to reassemble in accordance with section 2 of this resolution, whichever event 
first occurs. 

"::;;F.c. 2. The Presirlent pro tf'rnpore of the Senate, the Rpeaker of the House 
of Representative::i, the acting majorit~leader of the Senate, and the majority 
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leader of the House of RPpresentativest all actin;?; jointly. shall notify the :Mem­
bers of the Senate and the Hom;e rcsp1~ctiYely, to reassemble whcneYer, in their 
opinion, the public interest shall warrant it." 

The adjournment of the previous session on July 2G, Hl47 was under Senate 
Concurrent Hesolution No. 33 which was similar except that the s11ecific date 
to which adjournment was taken in the absence of an earlier reassembling under 
Section 2 corresponding with Section 2 of the resolution adjourning the present 
session, was January 2, 1948. ... 

The prohibition against payment of salary to a person appointed during a recess 
of the Senate to fill a vacancy irtl' an office requiring Senatorial confirmation, if 
the vacancy existed while the Senate was in session, which is the original ]Jart 
of the statute unoer consideration, was derived from a statute enacted February 
9, 1SG3. The exception in clause (b) of cases in which at the time of tl1e termina­
tion of a session of the Senate, a nomination for the office in que;;tion other than 
the nomination of a person appointed during the preceding recess of the s~nate, 
was pending confirmation, with two other exceptions which are not app1kalile 
in the instant cases, is a part of an amendment of the earlier statute approved 
Jul~· 11, 1940 (54 Stat. 7ul). 

The report of the Committee on the Judiciary of the Senate recommending the 
bill (Senate neport No. 1079 of the 7Gth Congress) sets out a lettPr of Honorable 
Frank Murphy, then Attorney flPnPral, to the Chairman of the Committee, Hon­
orable Henry F. Ashurst, dated July 14, 193(), explaining the reasons of the 
Attornf'y General for favoring its enactment. In the lettPr tlle Attorney General 
pointed out that frequent!~· there were circumstances in reference to nomina­
tions not confirmed by the Senate which made it advisable to fill the vacancies 
temporarily during the following recess. One of these referred to in the letter 
was "At times nominations are left pending without action by the Senate at the 
time the session terminates". This is the situation coYered by clause (b) of the 
statute now under consideration. The Attorney General went on to say that 
"It seems highly undesirable that under such circumstances a recess appointee 
sl10uld be precluded from receiving a salary during the recess. The result may 
be that on occasion the vacancy must remain unfilled until sometime during the 
following session of the Congress." 

The letter stated that the bill, which became the present Jaw, "would meet these 
objections by renrlering the existing prohibition as to pa)·ment of salaries to 
rece.ss appointees inapplicable" in certain specified cases, including "cases in which 
a nomination remains pending when the Congress adjourns." 

The resolution of adjournment of the previous session of the present Congress 
on July 26, 1947 which was in all essentials similar to the resol11tion of adjourn­
ment of the presPnt session on June 20, 1948, except for the difference in dates, 
received extensivP c·onsideration in many quarters in respect to the date of taking 
effect of the re!'ent amendments of the Fecll'rnl Itulei-; of Civil Procedure. Rule 
86 (b) as amended provided that the amendments should take effect "on the day 
which is three months subsequent to the adjournment of the first r~gular session 
of the 80th Congress." It was almost uniformly the conclusion of those who 
considered the matter prior to the final adjournment of the first session on 
December 19, 1947, that that day rather than the prior day of adjournment on 
July 26, 1947, ·was the 1lay from which the thre<> months s1wcified in Rule ~u ( b) 
should be measurecl. The anwndments are regarded as bPcoruing effective only 
on March 19, 10-!8, which was thrl'e months after the day of final atl.iournmPnt. 
The Department of Justice advised United States Attorneys and attorneys in the 
Department to this effect in a circular, entitled Supplement No. 1 to Circular 
No. 4013 issued January 28, 1!)48. 

Honorable Alexander Wiley, Chairman of the Committee on the .Judiciary of 
the Senate, had inserted in tilt> Congressional ReC'ord of Monday. Novt>mber 17, 
1947, a mPmorandnm preparefl by the Fecleral Law SeC'tion of the Library of 
Congress, the conclnsion of which was that thP day of adjournment of the first 
session of the Congress for the purpose of the taking efft>C't of thP amendments 
of the Federal Rules of Civil l'roeedure, would be the day of its final adjourn­
ment \Vhich later became December rn, l!J.17, ratlwr than the day of earlier 
adjournment on July 27. 1947, and that meantime the Congre:>s was "simply in 
recess." The Congress :wquiP><Ce<l in the viPw expressP<i in the nwn11H·an<lum 
that when it reconvened in I\oYPmber 11.147 and until it adjounwd on December 
19 it was merely continuing the spssion bPgun in the precPding .January. Also 
the rel"ent session beginning in .January 1948 is treated by the Congress as the 
St-cond S1»ssion of the 80th Congress and is so referred to iu the Congressional 
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Record. If the present situation is considered analogous, and the words "termi­
nation of the session" in the statute are taken to mean the final adjournment 
of the present se:,-;sion of the Congress, then the session has not been terminated 
within the meaning- of clause \ b), and the exception to the prohibition of pay­
ment of salary to interim appointees does not apply. 

Thet·e is a counter consideration, namely that it seems to have been the pur­
pose of clause (b) to permit the payment of persons appointed to fill offices 
requiring Senatot·ial continuation during periods while the :)enute was not in 
session, if nominations had been submitted during the ses::;ion of the Senate 
and not acted upon. Although the statute expressly bars the payment of salary 
under an interim appointment to a person whose nomination was rejected by 
the :Senate. the bar does not appear to apply to a person whose nomination was 
submitted but not acted upon. Under tlte resolution of adjournment on June 20, 
l!H8 the Senate will not be in session and in a position to act upon the nomina­
tions to the four judicial positions here involved until December 31, 1948, unless 
in the mannt>r provi1led a call is issued for an earlier reassembling or the Presi­
dent recalls the CongrPss. Thus there may be a period of six months before the 
Senate f'an again act upon nominations. There is reason in the view that this 
is one of the contingencies which was contemplated by the statute providing 
for the payment of interim appointees, and that the purpose of the legislation 
would to a dPgree be defeated by a construction of the words "termination of 
the session," whi<:h for thi8 purpose would limit them to the final adjournment. 

As fat• as I hn ve been able to ascertain, there are no direct precedents fot· the 
determination of the question of the right to payment of the four judges above 
named nnder their interim appointments of June 22. 1948. I therefore respect­
fully nsk your opinion in reference to each one individually, whether the com­
pensation attaclte1l to the office to which he has been appointed may be paid 
to him. Inasmnch as all of the four judges are either now serving or will be 
beginning tht>ir service within the week, I shall appreciate receiving your answer 
as soon ns due comiideration of the matter will permit. 

As pointed out in your letter, the question as to the propriety of 
paying salary to the judges involved seems to depend upon whether 
or not the adjournment of the Senate on June 20, 1!.l48, was a "termi­
nation of the session" within the meaning of section 1761, Revised 
Statutes, as amended. 

It is required by the Constitution (20th amendment) that the Con­
gress assemble at lea.st once in each year, and that such meeting shall 
begin at noon on the third day of January tinless the Congress should 
by law appoint a different day. This assembling of the Congress is 
referred to as a session in article I, section 4, wherein it is provided 
that neither House "during the session" of the Congress shall, without 
the consent of the other, adjourn for more than three <lays. Thus, 
there clearly is contemplated the continuance of a session not\vith­
stancling the n.cljournment. Generally speaking, an<l in the absence 
of a special O!.' extraordinary session, there are two sessions or as­
semblings of each Congress, commencing-since the 20th an$1Hlment 
to the Constitution-on January 3, unless a different clay is specified 
by the Congress. Pursuant to Senate ~int Resolution 156 (Public 
Law :358, approved August 4, 1D47, 61 '6tat. 7fi8) the second session 
of the 80th Congress begun 0111 J anuury G, Hl48. As pointed out in 
your letter, the adjournment of the Congress on June.20, 1D48, was to 
n. specific date, namely, Friday, December 31, 1948. 

It has been established that when the two Houses adjourn for more 
than three days and not to or beyonii' a clay fixed by the Constitution 
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or law for the next regular session~ begin, the session is not thereby 
necessarily terminated. Fifth Hinds' Precedents of the House of Rep­
resentatives (1907), secs. 6676, 6677. Further, an adjournment other 
than sine die amounts only to a recess or dispersion of Congress for a 
certain period, 20 Op. Atty. G...!(n. 503; or, to state it differently, a 
final adjournment of a session of Congress does not occur until there is 

an adjournment sine die. "' 
It follows from the foregoing that the adjournment of the Congress 

on June 20, lfl48, having been to a specified day, said adjournment 
has resulted merely in a recess of the second session of the 80th 
Congress, which will not finally terminate untU an adjournment sine 
die, presumably at some time between December 31, H>48, and Janu-

ary 3, 1949. 
Thus, in a strict technical sense, the recent adjournment of the 

Senate was not a "termination of the session." So, the real question 
is whether a technical construction of the term would tend to defeat 
the purposes of the 1940 amendment to section 1761, Revised Statutes. 

The authority for appointments such as here involved-commonly 
designated as recess appointments--derives from the power vested in 
the President by the Constitution (article II, section 2, clause 3) to 
make appointments to vacancies "during the recess" of the Senate. 
What is a "recess" within the meaning of that provision~ Is it re­
stricted to the interval between the final adjournment of one session 
of Congress and the commencement of the next succeeding session; or 
does it refer also to the period following an.adjournment, within a ses­
sion, to a specified date as here? It uppears to be the accepted view­
at least since an opinion of the Attorney General dated August 27, 
1921, reported in 33 Op. Atty. Gen. 20-that a period such as last re­
ferred to is a recess during which an appointment properly may be 
made. Because of the relevance of the discussion contained therein to 
the present matter, the cited opinion of the Attorney General is 
quoted at length as follows : 

On August 24, 1921, the Senate passed a concurrent resolution whicb reads: 

"Resolved. 1Jy the Senate (The House of Representatives concurring), That 
when the two Houses adjourn on Wednesday, the 24th day of August, 1921, they 
stand adjourned until twelve o'clock meridian on Wednesday the 21st day of 
September 1921." 

'£he question now presented is whether during this adjournment you are 
authorized to make recess appointments or, to use the language of the Constitu­
tion itself, whether you have the power "to fill up all >acancies that may happen 
during the recess of the Senate, by granting commissions which shall expire 
at the end of their next session." 

In my investigation of this subject I was confronted at the outset with an 
opinion rendered by Attorney General Knox to. the President on December 24, 
1901. (23 Op. 599.) On December 19, 1901, Congress adjourned to January 6, 
1!102. The question arose whether during this inter>al the President was 
empowered to appoint, under the constitutional provision now under considera­
tion, an appraiser of merchandise in the District of New York. The high esteem 
I entertain for the distinguished author of this opinion has led rue to examine 
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it with fil•)re than ordinary care. As will presently appear, I think there is no 
real inconsistency between the conclusion I am about to announce and the con­
clusion he arrived at on the particular point then under consideration. I am 
neveri:ilele"'5 constrained to dissent, not however without great reluctance, from 
some of tht> observations which that opinion contains. 

It seems to me that the broad and underlying purpose of the Constitution is 
to prohibir the Presitlent from making appuinrmeuts without the advice and 
consent of the Senate whenever that body is in session so that its advice and 
consent can be obtained. Regardless of whether the Senate has adjourned or 
recessed. rhe real question, as I view it, is wl1ether in a practical sense the 
Senate is in session so that its advke and consent can be obtained. To give 
the word ··recess" a technical and not a practical comstruction, is to dist·egard 
substance tor fot·m. 

In this connection it is interesting to note that at an early date the question 
arose wherher the President's power of appointment is limited to filling only 
those vaca!1cies uctnally occurring during the recess of the Senate; or whether 
it extenLI:.;. to vucanl'ies happening while the Senate is in session and still remain­
ing nntil!etl when the session is closed. In advising the President that his power 
is broad en,iugh to cover the latter, Attorney General Wirt in ll:i~3 (1 Op. 632, 633) 
used this language: 

"The subsrnntial purpose of the Constitution was to keep these offices filled; 
and powers adequate to this purpose were intended to be conveyed. But if the 
President shall not have the power to fill a vacancy thus circumstanced, the 
powers are inadequate to the purpose, and the substance of the Constitution 
will be so sacrificed to a dubious construction of its letter. * * * 

"Looking to the reason of the case, why should not the President have the 
power to ti.I! it? In reason, it seems to me perfectly immaterial when the 
vacancy li~t arose; for, whether it arose during the session of the Senate or 
during their recess, it equally requires to be tilled. The Constitution does not 
look to the moment of the origin of the vacancy, but to the state of things at the 
point of time at which the President is called on to act. Is the Senate in session? 
Then he ruust make a nomination to that body. Is it in recess? Then the 
President must fill the vacancy by a temporary commission. * * * 

"The opposite construction is, perhaps, more strictly consonant with the mere 
letter. But it overjooks the spirit, reason, and purpose; and, like all constructions 
merely literal, its tendency is to defeat the substantial meaning of the instrument 
and to produce the most embarrassing inconveniences." 

This opinion (1 Op. 631) has been followed with practically unbroken unani­
mity. (2 Op. 525; 3 Op. 673; 7 Op. 186; 10 Op. 356; 12 Op. 32; 12 Op. 455; 14 
Op. 562 ; 15 Op. 207; 1tl Op. 522; 16 Op. 538; 17 Op. 530; 19 Op. 261 ; 18 Op. 28; 18 
Op. 20; 30 Op. 314.) 

The reasoning of Attorney General Stanbery in 12 Op. 32, 35, is illuminating 
and significant: 

"There are, or may be, periods when there is no legislature in session to pass 
laws, anu no com·t in session to administer laws, and this without public detri­
ment; but always and everywhere the power to execute the laws is, or ought to 
be, in full exercise. The President must take care at all times that the laws be 
faithfully executed. There is no point of time in which the power to enforce or 
execute the laws may not be required. and there should not be any point of time 
or inte1·,·a1 in which that power is dormant or incapable of acting. * * * 

"If any one purpose is manifPst in the Constitution, if any one policy is clearly 
apparPnt. it is. that in so far as the chief or fountain of Executive power is con­
cerned, there shall be no cessation, no interval of time when there may be an 
incapacity of action. * * * 

"The true theory of the Constitution in this particular seems to me tQ .. be this: 
That as the Executive power, it is always to be in action, or in capacity for action; 
and that. to meet this necessity, there is a provision against a varancy in the 
chief E:s:PCntive office, and against vacancies in an the subordinate offices, and 
that at all times there is a power to fill such vacanries. It is the President whose 
duty it is to sPe t·hat the varan<'Y is fillecl. If the"Senate is in session, they mui:;t 
assent to his nomination. IE the Senate is not in session, the President fills the 
vacancy alone." 

I think the language quoted is applicable to the present Rittmtion. I need not 
point out the disa~trous consequenC:es a contrary com;truction may lead to. If 
the PrPRidt•nt's power of nppointnH'nt is to be defeater! hrr:msp the Renate tnkes 
un alljonrn111N1t to a s11eeitied tlate, the pa!J1ful antl inevitable re:;ult will- be 

··:'~ .. ,~... ._::;;.: · . 
.. •: 

'~ • 1..:.11>:.. 

;.:· ~· .~ .. ~·· 

'. 



36 DECISIONS OF THE COMPTROLLER GENERAL [28 

measurably to prevent the exercise ~f go'l"ernmental functions. I can not bring 
rnyself to believe tliat tbe framers of the Constitution ever intended such a catas-
trophe to happen. 

Nor are my conclusions without authority to support them. Gould v. United 
States, 19 Ct. Cls. 593, is in accordance with my views. But most signifkant of 
all is tbe report of the Senate Judiciary Committee presented on March 2, 1905, 
in response to a resolution calling upon it to construe the very clause of the 
Constitution now under conside1htion: 

"It was evidently intended b4 the framers of the Constitution that it fArt. II, 
sec. 2] should mean something real, not something imaginary; something actual, 
not so!J1ething fictitious. They used the word as the mass of mankind then 
understood it and now understand it. It seems, in our judgment, in this connec­
tion the period of time when the Senate is not sitting in regular or extraordinary 
session as a branch of the Congress, or in extraordinary session for the discharge 
of executive fm1ctions; when its members owe no duty of attendance; when its 
Chamber is empty; when, because of its absence, it can not reeeive com­
munications from the President 01· participate as a body in making appoint-
ments. * * * 

"This is essentially a proviso to ti1e provision relative to appointments by and 
with the advice and consent of the Senate. It was earefully devised so as to 
accomplish the purpo:se in view, without in the slightest 1legree changing the 
policy of the Constitution, that sm·h appointments are only to hi' made with the 
participation of the Senate. Its sole purpose was to rl'nclN' it «Prtain that at all 
times thE>re should be, whether the Senate was in session or not, an ofiit·er for 
every office, entitled to discharge the duties thereof." (Third session Fifty­
eighth Congress, Senate Report No. 438!); 39 Cong. Record, pp. 3823, 3824.) 

J now pass to the most difficult qnestion of all. In one sense its discussion at 
the present time is unnecessary, but I nevertheless <leem an exprPssion of my 
views advisable so as to avoid any mis<'onception as to the scope of this opinion. 
The inquiry at once presents itself: If the President is empowered to make recess 
appointments during the presm1t acljonrnment, does it not ner-esf'aril~· follow that 
the power rxists if an acljonrnment for only 2 instead of 2S days is taken? I 
unhesitatingly answer this by saying no. Under the Coni::titution neither house 
can adjourn for more than thrpe !lays without the consent of the other. (Art. I, 
sec. 5, par. 4.) As I have already indicated, the term "recess" must be given a 
practical construction. And loolcing at the matter from a practical standpoint, 
no one, I venture to say, would for a moment contend that the Senate is not in 
session whPn an adjQurnment of the duration jnst mentioned is taken. Nor do I 
think an adjournment for 5 or even 10 clnys can be said to constitute the recess 
intended by tlle Constitution. In the very nature of things the line of demarca­
tion can not be acrurately drawn. To paraphrase the very language of tbe 
Senate Judiciary Committee Report. the ei::~ential inquiry. it seems to me, is this: 
Is the adjournnlf>nt of such duration that the members of the Senate owe no duty 
of attPndance? Is its C'hnmber empty! Is the Senate absent so that it can not 
receive communications from the President or participate as a body in making 
appointments "l 

In this connection I think the President is necessarily vested with a large, 
although not unlimited, discretion to determine when there is a real and genuine 
rPcess making it irnposs'ble for him to receive the advice and consent of the 
Senate. Every presumption is to be indulged in favor of the validity of whateYer 
action he may take. But there is a point, necessarily hard of fldi:iition, where 
palpable abuse of discretion might subject his appointment to review. 

I accordingly have the honor to advise you that in my opinion you Jiave the 
power during the present adjournment to make appointments under the consti­
tutional IJrovision I have been discussing. 

The general prohibition contained in section 1761, Revised Statutes, 
against the payment of salary is applicable to persons appointed "dur­
ing the recess" of the Senate. And, it is noted from the referred-to 
letter of the Attorney General set forth in Senate Report 1079 th!l-t, 
in recommending the enactment of the legislation providing exceptions 
to said prohibition, the Attorney General clearly indicated that the 
purpose of the bill was to authorize the payment of salary to "recess 
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appointees," ther4'l being pointed out, as indicated in your letter, the 
undesirability of denying salary to such appointees during the recess. 
While there is nothing otherwise in the legislative history of the said 
bill of any helpful assistance in construing the measure, I think it is 
dear that its primary purpose was to relieve "recess appointees" of the 
burden of serving without compensation during periods when the 
Senate is not actually sitting and is not available to give its advice and 
consent in respect to the appointment, irrespective of whether the 
recess of the Senate is attributable to a final adjournment sine die or 
to an adjournment to a specified date. Certainly, the denial ef salary 
to a recess appointee would be just as "undesirable" or as much a burden 
upon the individual in the one instance as in the other. Under the 
circumstances, and since to restrict, by interpretation, the meaning of 
the language in question to a final adjournment of a session would be 
inconsistent with the obvious purpose of the law, I think it only reason­
able to regard the term "termination of the session" as having been 
used by the Congress in the sense of any adjournment, whether final 
or not, in contemplation of a recess covering a substantial period of 
time. Of course, what might be deemed a substantial period of time 
necessarily would depend upon the :facts of the particular case. In 
respect to the possible inquiry as to whether a recess of less than six 
months as here-say 2, 5 or 10 days-is a termination of a session within 
the meaning of the law, the statements of the Attorney General on that 
point contained in the third from the last paragraph of the opinion 
above quoted would appear to be appropriate. 

In view of the foregoing, it may be held that the adjournment of the 
Senate on June 20, Hl48, pursuant to House Concurrent Resolution 218, 
was a "termination of the session" within the meaning of the 
exception expressed in clause (b) of section 1761, Revised Statutes, 
as amended. Judges Rao, Tamm, and Kaufman having been previ­
ously nominated during the session adjourned on June 20, 1D48, for the 
positions for which they were given interim appointments on June 22, 
1948, and their nominations having been pending in the Senate when 
it recessed on June 20, Hl48, without action by that body on said nomi­
nations, it follows that their cases fall within the terms of the excep~ 
tion involved and that the salary attached to the offices properly may ./' 
be paid to them. However, so far as the case of Judge HarP..~I-: is con-

. cerned, a different result must be reached. By its plain te~nis the 
exception to the salary payment prohibition is not applicable in the 
case of the ''nomination of a person apJ:l'linted during the preceding 
recess of the Senate." In respect to this language it was stated in 
Senate Report 1079 that-

The purpose of this amendment is· to preclude payment of salary to a person 
nominated to fill a vacancy during the time whPn the Congress had aujonrned 
or was in recess hut whose nomination wall'not :sent to the Senate for confirma-
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tion during the session of Congress wbjth followed the recess during which the 
nomination was made, or having been sri~rnitted to the Senate, was not acted upon. 

Since your letter indicates that Judge Harper received a recess ap­
pointment during the previous recess of the Senate there is compelled 
the conclusion that he is not entit]ecl to salary un<ler his interim 
appointment of June 22, 1948.-

[B-78055] 

Sale of Excess Electricity to Non-Government Activities­

Disposition of Proceeds 

Federal agencies may not make use of appropriated fUnds to manufacture 
products or materials for, or otherwise supply services to, private parties, in 
the absence of specific authority therefor; however, where a Government agency 
in the course of its operations produces electric current in excess of its needs, 
disposition of the surplus by sale to a non-Government activity is not legally 
objectionable. 
If it be administrative~y determined by the Bureau of Mines that it would be in 
the Government's interests to operate a Government-owned electric generating 
plant at its capacity, any surplus electricity resulting therefrom may be disposed 
of by sale to a private activity; however, under section 3618, Revised Statutes, 
the credits accruing to the Bureau through pa~·ment by the purchaser of in­
voices for materials, supplies, etc., used in the plant's operation-as distinguished 
from direct money payments-may not be used without making corresponding 
transfers from the Bureau's appropriated funds into the Treasury as mis­
cellaneous receipts. 

Acting Comptroller General Yates to tlie Secretary of tlie Interior, 

July 22, 1948: 

I have your letter of July 1, 1948, stating that the Bureau of 
Mines, in the performance of its functions under the Synthetic Liquid 
Fuels Act of April 5, 1944, 58 Stat. 190, 30 U. S. C. 321-325, has 
taken over from the Department of National Defense a former ord­
nance plant located at Louisiana, Missouri, and that this plant is 
now being adapted :for use in connection with a plant for the experi­
mental production of synthetic liquid fuel now under construction. 

You state that one of the facilities of the former ordnance plant 
is a steam-electric generating plant with three generating units rated 
at 7,500 kilowatts each, and that it is intended to use the generating 
plant to furnish steam and electric energy for the operation of the 
synthetic liquid fuels plant. It is stated further that the capacity 
of the generating plant is in excess of the Bureau's requirements for 
the operation of the synthetic liquid fuel plant, but as the operation 
of the generating plant approaches its capacity the unit cost of the 
steam and electric energy produced will be proportionately reduced; 
in other words, that economy and efficiency of operation will be served 
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THE WHITE HOUSE 

WASHINGTON 

July 19, 1985 

Dear Mr. Keller: 

Thank you for your letter of June 14 to the President, 
concerning the provision of legal services. We appreciate 
your sharing your views on this subject with us. Please be 
assured that they will receive every appropriate 
consideration. 

Thank you again for writing, and congratulations on the 
recognition for your efforts to discharge the obligation of 
the bar to ensure that those who need legal services receive 
them. 

Sincerely, 

John G. Roberts 
Associate Counsel to the President 

Alex S. Keller, Esquire 
President, Colorado Bar 

Association 
1900 Grant Street 
Suite 950 
Denver, CO 80203 
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THE COLORADO BAR ASSOCIATION 
; 

~ 1900 GRANT STREET I SUITE 950 I DENVER. COLORADO 80203-4309 I (303) 860-1112 I WATS 1-800-332-6736 

· {. '· tfx 
A ' \ fi·~ u 

. I {lff June 14, 1985 

rv µO. J 
·~ f ·IY'f President Ronald Reagan 

l~ 1' The White House 
l Washington D.C. 20510 

Dear Mr. President: 

I want to thank you for honoring the Colorado Bar Association 
by awarding us a Private Sector Initiative Citation for the 
effort our 9,000 members are making in Colorado to help provide 
free legal services for poor people. I appreciated receiving the 
Citation personally in the Rose Garden ceremonies on June 14 on 
behalf of our 25 local bar associations, and I want to assure you 
that our voluntary efforts will continue and increase. 

At the same time, Mr. President, I feel obliged to point out 
to you and to the public that private initiative and voluntary 
service will not meet the needs of poor people for legal ser­
vices, despite the best efforts of lawyers. Private lawyers in 
Colorado have expanded their efforts and improved the quality of 
their program, but thousands of poor people who need legal help 
are still being turned away without receiving it. 

The problem has grown worse in Colora<do partly because 
Congress, at your bidding, has reduced the budget of the Legal 
Services Corporation and forced the dismissal of more than 20 
staff lawyers who were helping the poor in the state's five 
publicly-supported legal aid programs. Since those cuts began, 
the private bar has been accepting many m~re cases for poor 
people at no charge in what the White House has correctly identi­
fied as a private sector initiative. But the private initiative 
cannot cornpensa te for decline in public s1upport. 

The five public programs in 1984 received only about 73 
percent of their funding from the federal government through the 
Legal Services Corpora ti on. The other 27 per cent ( $1, 024, 545) 
came from bar-supported activities, from ~he United Way and from 
federal Title III programs for senior cit[zens. Private initia­
tive, including bar initiative, thus made a significant contri­
bution to the operation of public programs, in addition to fi­
nancing and providing voluntary services ~or the private pro­
grams. 

Through the five public· programs, legal assistance was pro­
vided for 25, 000 persons who met the ],ow :iincome guide 1 in es {at 
125 per cent of the poverty level) in 1984. The private pro­
grams, developed with the voluntary particiation of private 
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attorneys, provided legal services to less than 4,000 persons. 
Yet, a survey completed this spring indicates that about 90,000 
of the 150,000 households in Colorado with incomes of less than 
125 per cent of the poverty level reported that household members 
faced legal problems in 1984. Even if some of those problems did 
not require the services of lawyers, the need for legal services 
for the poor in Colorado plainly exceeded the availability of 
such services. 

My point, Mr. President, is that private initiative , as 
important as it is, cannot replace public programs. Private 
initiative can and should supplement government efforts, not 
relieve government of its responsibility. As pleased as the 
Colorado Bar Association is to have its private initiative 
recognized, the Association would not like to have its private 
effort used as a justification for further retrenchment in the 
government's legal services program. 

The only way poor people can continue to receive adequate 
legal services in civil cases is by the continuation of the 
long-standing partnership between governm<ent and the bar. It 
makes no more sense to ask the private bar to carry the entire 
load than it would to ask the medical profession and hospitals to 
take care of all the health needs of poor people free of charge 
or to ask Safeway and King Soopers to fee~ all the hungry for 
nothing. 

We intend to continue to press for mor~ funding for the Legal 
Services Corporation. We will also be see~ing public funds from 
state and local governments. We believe ~;hat the public and 
private sectors should work together to ma~e sure that Americans 
are not deprived of access to legal remed:i-es and legal advice 
because of their income levels. We inten• to take on more 
responsibility and we hope that governments at all levels can be 
persuaded to do the same. 

Again, let me thank you for recogniziim:g our efforts. 

Sincerely, 

~g.~ 
Alex S. Kelle-rr 
President, Caillorado Bar Association 
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