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THE WHITE HOUSE 

WASHINGTON 

May 4, 1984 

MEMORANDUM FOR FRED F. FIELDING 

FROM: JOHN G. ROBERTS~ 

SUBJECT: Draft OMB Statement 
Concerning Legislative Veto 

OMB has asked for our views by 3:00 p.m. Max 4 on testimony 
Chris DeMuth proposes to deliver on May 10 before the House 
Rules Committee on legislative veto. The testimony considers 
the various omnibus responses that have been proposed to 
INS v. Chadha. Those proposals generally either require all 
rules to be submitted to Congress for a 90-day period before 
going into effect, providing an opportunity for Congress to 
pass a law disapproving them, or require Congress to pass a 
law affirmatively approving all "major" rules before they 
may go into effect. DeMuth notes that the Administration 
has not yet taken a position on the various proposals, and 
states that this reticence should not be taken to suggest 
the Administration will ultimately su~port any such 
proposal. 

The remainder of DeMuth's testimony discusses in a general 
way the various concerns surrounding the post-Chadha debate. 
DeMuth touches upon the problem of the political 
accountability of agencies, the shift of policymaking to 
courts exercising expansive review of agency decisions, and 
the various constitutional means by which Congress can 
influence agencies (oversight hearings, informal dialogue, 
the confirmation process, etc.). He also discusses the ways 
in which either omnibus approach to overturning Chadha would 
have practical effects significantly different from the 
legislative veto scheme in place before Chadha. 

At several points in his broad-ranging discussion, DeMuth 
directly contradicts previous Administration positions on 
the Chadha issue. In the carryover paragraph between 
pages 4 and 5, DeMuth notes that expansive judicial review 
of the regulatory process has led to a migration of policy­
making to an unelected judiciary. DeMuth states: "This is 
not, as is often supposed, the result of the growth of 
'activist' judicial doctrines among modern judges; rather it 
is a direct corollary of the increasing economic importance 
of regulatory law." The Attorney General and numerous other 
Justice Department officials are, however, among those who 
have "supposed" and indeed argued publicly that the shift of 
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policymaking to the judiciary in the regulatory area is at 
least partly the result of the activist jurisprudence 
embraced by many judges. DeMuth can make his point by 
saying the problem is partly the result of an activist 
judiciary but also caused by the increasing economic import­
ance of regulatory law. 

On page 6, lines 21-22, DeMuth refers to executive orders 
requiring agencies to consider the costs and benefits of 
rules and to "consult with members of the President's 
immediate office" before issuing them. The executive orders 
referred to by DeMuth, such as E.O. 12291, however, require 
consultation with OMB, which is generally not considered 
part of "the President's immediate office." I would change 
"members of the President's immediate office" to "the Office 
of Management and Budget." 

On page 8, lines 16-20, DeMuth dismisses as "vain" the hope 
expressed by "many observers" that Congress will respond to 
Chadha by drafting better laws confronting policy choices 
rather than shunting them to agencies and the courts. The 
observers faulted by DeMuth include you and the Attorney 
General. In his press release on the day the Chadha 
decision was announced, the Attorney General stated that its 
longterm effect "will be a better and more effective 
Congress as well as a more effective Presidency." The 
Attorney General made the same point in his subsequent op-ed 
piece for the New York Times. On the day after the Chadha 
decision you circulated to the Senior Staff a memorandum 
stating "the Chadha decision will promote better government 
by forcing Congress to draft statutes more clearly and 
narrowly" -- the precise point rejected by DeMuth. Guidance 
provided the Press Office by our office made the same 
argument. Quite apart from this "precedent," I happen to 
believe the argument DeMuth rejects is in fact sound. 
Acts of Congress will not suddenly become paragons of 
precision, but Congress will be forced to be more 
circumspect in delegating authority, since it will not have 
a "second bite" at agency action through a legislative veto. 
Again, DeMuth can make his point that the nature of the 
modern Federal Government makes it difficult for Congress to 
write precise laws without completely rejecting the argument 
that Chadha will force Congress to be at least somewhat more 
responsible. 

On page 10, lines 14-15, DeMuth states that "Presidents 
accepted [legislative vetoes] to induce broader grants of 
authority from Congress." Every President presented with 
the question, however, has opposed legislative vetoes as 
unconstitutional. By signing bills with legislative vetoes, 
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Presidents have not "accepted" them in any legal sense. 
This point was explicitly recognized in the Chadha opinion 
itself, slip op. at 21, n. 13. The sentence should be 
deleted. 

Attachment 
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THE WHITE HOUSE 

WASH I NG TON 

May 4, 1984 

MEMORANDUM FOR BRANDEN BLUM 
LEGISLATIVE ATTORNEY 

FROM: 

SUBJECT: 

OFFICE OF MANAGEMENT AND BUDGET 

FRED F. FIELDING 
COUNSEL TO THE PRESIDENT 

Draft OMB Statement 
Concerning Legislative Veto 

Counsel's Office has reviewed the above-referenced draft 
testimony. In the carryover paragraph between pages 4 and 
5, the testimony dismisses the supposition that the shift of 
policymaking authority in the regulatory area to the judi­
ciary is due to judicial activism. The argument that such 
activism is in fact at least one cause of this shift has 
been advanced publicly on numerous occasions by Justice 
Department officials, most prominently the Attorney General, 
and the testimony should not undermine this position. I 
would change the carryover sentence t9 read as follows: 
"This is not only the result of judicial activism but also a 
consequence of the increasing economic importance of regu­
latory law." 

On page 6, lines 21-22, "members of the President's immediate 
office" should be changed to "the Office of Management and 
Budget. 11 The phrase "the President's immediate office" is 
imprecise and would generally suggest something other than 
OMB. 

On page B, lines 16-20, the proposed testimony dismisses as 
"vain" the hopes that Chadha will compel Congress to act 
more responsibly in drafting laws. Again, this is incon­
sistent with previous Administration statements that made 
the precise point that is rejected. Furthermore, I do not 
consider it accurate to dismiss the hope as unfounded. It 
is entirely reasonable to suppose -- certainly to hope 
that Congress will be more circumspect in delegating law­
making authority now that it will not have a ready oppor­
tunity to review agency action in specific cases. This 
paragraph should be rewritten to make its point without 
altogether dismissing the argument that, as the Attorney 
General stated in his press release the day Chadha was 
decided, the long-term effect of the decision "will be a 
better and more effective Congress as well as a more ef­
fective Presidency." 
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The sentence 1 ~n page 10, lines 14-15, should be deleted. 
Presidents have not accept€d legislative vetoes; all 11 that 
have addressed the issue have expressed the view that they 
are unconstitutional. As the Chadha opinion itself makes 
clear, Presidents have not "accepted" legislative vetoes in 
any legal sense simply by signing bills that contain them. 

Because of the Department of Justice's involvement, this 
testimony should be reviewed by it as soon as possible. 

FFF:JGR:aea 5/4/84 
cc: FFFielding/JGRoberts/Subj/Chron 
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TO: 

EXECUTIVE OFFICE OF THE PRESIDENT 

OFFJCE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

May 2, 1984 

LEGISLATIVE REFERRAL MEMORANDUM 

LEGISLATIVE LIAISON OFFICER 

SEE DISTRIBUTIO~~ 

~· 
G 
r r- r r r r· n 
' ' ' I ' ,. ' -. ' . i. 

SUBJECT: Draft OMB statement concerning' legislative veto 

The Off ice of Management and Budget requests the views of your 
agency on the above subject before advising on its relationship 
to the program of the President, in accordance with OMB Circular 
A-19. 

Please provide us with your views no later than 
3:00 P.M. FRIDAY, MAY 4, 1984. (NOTE: A hearing is scheduled 

for May 10, 1984.) 

Direct your questions to Branden Blum (395-3802), the legislative 
attorney in this office. 

Enclosure 

cc: ~: ~~~~ng~· '.:·' 
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J. Frey 
J. Hill 
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K. Wilson 
M. Uhlmann 
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/',,.·"Ir'! .1.'i 1~~~1 .··~-
J~s ·c-: -Mu r' "for 
Assistant Director for 
Legislative Reference 
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DRAFT (4/1/84) 

STATEMENT OF CHRISTOPHER DeMUTH 
ADMINISTRATOR FOR INFORMATION AND REGULATORY AFFAIRS 

OFFICE OF MANAGEMENT AND BUDGET 
BEFORE THE COMMITTEE ON RULES 
U.S. HOUSE OF REPRESENTATIVES 

ON 
LEGISLATIVE VETO 

May 10, 1984 

Chairman Pepper and members of the Committee: 

I appreciate the opportunity to appear before you this 

afternoon to discuss the impact of the Supreme Court's decision 

in INS v. Chadha on the regulatory proc~ss. Before the Court's 

decisions last term in Chadha and related cases, the 

Administration had opposed on constitutional grounds many 

legislative veto provisions and proposals (many of them affecting 

Executive branch decisions other than rulemaking). At the same 

time, substantial majorities of both Houses of the previous 

Congress were on record as favoring some version of legislative 

veto over agency rules. 

Now that the Court has definitively resolved the 

constitutional issue, we are faced with the more direct and 

difficult policy issue: Should the President and Congress agree, 

through legislation, to procedures that would approximate the 



defunct legislative vetoes over some or all agency rules, while 
l 

avoiding their constitutional pitfalls? Recent "regulatory veto" 

proposals ll offered by Members of both Houses and both political 

parties have answered this question in the affirmative--while 

differing significantly on what those procedures should be . 

.. 
The Administration has not yet adopted a position on any of 

these proposals. Our hesitation regarding the various 

across-the-board regulatory veto proposals is not, however, a 

result of a lack of interest. We believe these proposals are of 

profound importance, and therefore worthy of the most careful 

deliberation. We are following the Congressional debates with 

close and keen interest, and hope to have a position in the near 

future. But I do not want to leave the impression that we will 

ultimately conclude by supporting ~ provision. It may well be 

that given existing forms of oversight and the complexities of 

adding new, constitutional procedures for Congressional review of 

individual rules, a universal regulatory veto requirement is not 

the best solution. 

This afternoon, I would like to of fer three general 

considerations which are guiding our own efforts to think through 

this issue, in the hope that they will be useful to you as well. 

1/ I refer to these proposals as "regulatory veto" to distinguish 
them from proposals concerning Congressional involvement in 
non-regulatory matters such as spending deferrals and the 
President's military and foreign policy authorities. 



* * * * * 

First, it is important to recognize that the regulator~ veto 

proposals address a serious and fundamental problem. This is the. 

increasing use of administrative "rulemaking" to establish 

substantive law--a trend that has seriously weakened the 

authority and accountability of the two political branches for 

major national policies, and led to an increasing migration of 

policy control to the Federal courts. 

The growth of the pre-Chadha legislative veto was roughly 

coincident with the rise of the large administrative state. Over 

the past half-century, Congress has extended the Federal 

government's reach into one new territory after another that had 

previously been the domain of the states, of private markets, or 

of other voluntary arrangements--highways, education, medical 

care, the design of automobiles and other products, pollution 

abatement, and so forth. With the Federal government involving 

itself more and more deeply in private markets and local 

governance, Cohgress has increasingly lacked the 

resources--chiefly time and information--to enact into law all of 

the discrete judgments and compromises necessary to guide these 

interventions. As a result, Congress has increasingly hedged, 

enacting vague or even contradictory statutory standards that 

have effectively transformed Executive officials (and, 

derivatively, judges) into de facto lawmakers. 



l 

The Executive branch has responded to this challenge with a 

series of administrative innovations that has demonstrated its 

relative versatility in writing detqiled and complex laws--and, 

as a result, has induced further Congressional lawmaking and 

increasing regulatory growth. The most important innovation has 
• 

been "informal rulemaking," a technique that subtly combines the 

efficiencies of hierarchical, executive decisionmaking with the 

key legitimating features of judicial and legislative 

decisionmaking--due process and public sanction. The agency 

issues a "notice of proposed rulemaking," receives and evaluates 

written comments from the public, and then issues a "final rule" 

that becomes, with the courts' permission, the law of the land. 

The success of informal rulemaking, however, has been 

problematic at best. While it has solved the problem of 

high-volume decisionmaking in the large modern state, it has done 

so at a very high cost in policy coherence and political 

accountability. While the regulatory bureaucracies have never 

ex~ctly been "out of control," the locus of that control, and its 

relationship to any publicly articulated conception of the 

national interest have been increasingly difficult to discern~-

Judicial preoccupation with "due process" has led to an 

increasing migration of large areas of policymaking to an 

unelected judiciary. ~This is not, as is often supposed, the 



result of the growth of ttactivist" judicial doctrines among 
l 

modern judges; rather it is a direct corollary of the increasing 

economic importance of regulatory law.~ With freewheeling 

discretion delegated to administrative agencies, and with large 

stakes riding on the results of their proceedings, private groups 

have strong incentives to invest in litigating thoroughly every 

conceivable aspect of a rulemaking proceeding--and the courts 

must attend to these arguments. The reach of the Judicial branch 

is not determined simply by views of appellate judges, but also, 

and more importantly, by the ingenuity of litigants in devising 

persuasive arguments within the context of whatever legal 

precedents may exist. 

There can be little debate that the~scope and detail of 

judicial review is today of an altogether different order than 

Congress envisioned in adopting the "arbitrary, capricious, or 

abuse of discretion" standard of the Administrative Procedure Act 

of 1946. While everyone, regardless of political viewpoint, is 

pleased with~ court decisions under the current standards, it 

can hardly be ~aid that the result has been greater agency 

accountability. This would be so only if the agencies had been 

ignoring clear Congressional mandates until the courts suddenly 

brought them into line. Instead, the usual case is that Congress 

does not issue the clear mandates in the first place, or else 

does not foresee the issues its laws will raise in specific 

instances--leaving the courts as well as the agencies adrift 



regardless of the "strictness" of judicial review. 

Whatever the role of the courts, the "public sanction" vested 

in agency rules by public notice-and-comment procedures is a very 

thin substitute for formal lawmaking by two representative 

majorities plus the President. Indeed, the rulemaking process is 
• 

highly and inherently unrepresentative, both politically and 

economically. Rulemaking proceedings are, of course, lavishly 

attended by organized groups with immediate stakes in the 

decisions, and their arguments are necessarily couched in terms 

of the broad public interest. But the fact remains that the 

interests of organized groups are frequently opposed to the 

general public interest--whether this interest is defined by a 

vote of the Congress or suggested by th~ conclusions of a 

cost-benefit analysis. 

The legislative veto, both before and after Chadha, has been 

of course just one of a variety of devices the Executive and 

Legislative branches have used to increase the accountability of 

the regulatory bureaucracies and to minimize agency parochialism. 

Presidents Ford, Carter, and Reagan have issued increasingly 

explicit Executive orders requiring -agencies to assess the 
J 

benefits and costs of their rules and to 0 consult with members of 

the President's immediate office: President Reagan's Executive 

Order 12291 requires regulatory agencies, to the extent permitted 

by statute, to fashion rules that will produce the greatest net 

? . 



social benefits; it seeks to guide administrative discretion 
l 

towards decisions that a·re in the broadest public interest--which 

may, of course, be different than the interest of any 

notice-and-comment petitioner. The Order further directs 

agencies to report on their regulatory proposals and final rules 

to the Off ice of Management and Budget, and thus seeks to 
• 

increase the accountability of the regulatory process by ensuring 

that individual rules are in harmony with the President's 

policies. 

The pre-Chadha legislative vetoes put the legislative branch 

directly "in the loop" of Executive branch decisions, and thus 

made Congress more accountable to the public for agency actions. 

Although these were the Congress' most conspicuous response to 

the problems of galloping lawmaking-by-rule~aking, they were not 

Congress' only response. In fact, they were of much less 

practical significance than other forms of Congressional 

influence. Legislative vetoes of agency rules were exercised on 

only a few occasions. When Congress was strongly opposed to a 

regulatory decision, it was more likely to override that decision 

by statute, as in the cases of the saccharin ban and the 

automobile seatbelt-ignition-interlock rule. In some cases where 

vetoes were exercised, as in the 1982 override of the FTC's 

used-car labelling rule (nullified by the Supreme Court shortly 

after Chadha), a statutory override with the President's 

signature was probably available. And appropriations riders 



barring or directing agency action have come into increasing use 

• l 

in recent years. They have (I am sorry to say!) been used or 

threatened on a number of occasions to prevent the Reagan 

Administration from undertaking important regulatory reforms. 

On a day-to-day basis, however, the most important tools of 

Congressional influence over Executive policymaking have been the 

long-established informal ones: the growth of committee and 

subcommittee staffs working intimately with agency staffs and 

private groups; increasingly frequent oversight hearings; and the 

constant process of dialogue, negotiation, and compromise between 

Executive officials and committee chairmen and other 

Congressional leaders. And Congress has utilized several large 

institutions to help it with the details of these efforts--the 

Congressional Budget Office, the General Accounting Office, and 

the Off ice of Technology Assessment. 

Many observers have expressed the hope that Congress will 

respond to the challenge of Chadha by becoming nmore 

responsible"-.:..by writing "better" laws.that face up to the tough 

policy choices it avoided under cover of legislative veto 

provisions. This is a vain hope, however. The problem of modern 

lawmaking has nothing to do with legislators avoiding their 

responsibilities. It is rather an institutional problem, 

inherent in the size and ambitions of today•s Federal government 

and the intentional, incorrigibly ponderous nature of legislative 

7 



decisionmaking. The Congress remains a collegial body of 
l 

individuals representing· a wide variety of differing and of ten 

conflicting interests and viewpoints. It is best suited to 

making occasional broad decisions requiring the definition of a 

common consensus. So long as Congress feels that it is under 

such great pressure to write and finance so many laws, it cannot 
• 

possibly write "better" or even more detailed laws that, through 

statutory language, take back large chunks of policymaking 

discretion from the Executive branch. 

The Congressional advocates of the n~w, post-Chadha 

regulatory veto procedures clearly recognize this dilemma. They 

also recognize that, for purposes of practical impact and 
~ 

accountability to the public, there is no substitute for having 

Congress stand up and be counted on a concrete proposition--not 

whether one is for or against clean air or for or against cancer, 

but whether one is for or against a specific level of control for 

a specific pollutant, or for or against banning a specific 

product. What remains to be determined is whether the regulatory 

veto advocates have identified not only the correct problem but a 

workable solution as well. 

* * * * * 
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My secona point is that the Chadha decision has had a major 

effect on the regulatory veto debate. On occasion, proponents of 
I 

one or another regulatory veto device have claimed that their new 

approach would be functionally equivalent to the pre-Chadha 

legislative vetoes--implying that the Supreme Court's holdings 

were an academic and punctilious exercise easily avoided by 

practical men. It is important to recognize that these claims 

are incorrect: the principle that Congress may make policy only 

by making law as specified in Article I of the Constitution 

changes fundamentally the procedures now available for vetoing 

agency rules. These changes could affect the positions of those 

on both sides of the pre-Chadha legislative veto debate. 

Pre-Chadha, there were a variety of institutional reasons why 

legislative veto procedures were enacted. cPresidents accepted ./ 

them to induce broader grants of authority from Congress.~ 

Congressmen supported them to counterbalance broad statutory 

standards with greater influence over Executive interpretation 

and implementation. House members supported them to share in 

regulatory influence provided the Senate by the confirmation 

process. Authorizing committees supported them to counterbalance 

the power of appropriations committees. Junior members supported 

them to equalize power held by authorizing· committee chairmen. 

Program opponents supported them to dilute the power of program 

advocates. The House and the Senate supported them as a check 

upon the other body. 



Under Chadha, however, the variety of veto procedures has 

been narrowed, and so have the possible motivations for 

supporting them. To see this, consider the two paradigmatic 

regulatory veto mechanisms now available. Under one 

procedure--"statutory disapproval"--a law would provide that 

agency rules could go into effeet only after a "~eport-and-wait" 

period, and that Congress could disapprove rules by joint 

resolution before the end of the period. Except for the 

procedures involved, this would be little different from the 

status quo, since Congress can always override a regulation by 

statute. 

Under the second procedure--"statutory approval"--a law would-­

provide that agency rules could go into effect only after a 

"report-and-wait" period, and then only if Congress had approved 

the rule by joint resolution before the end of the period. This 

would be a considerable change from the status quo, and would 

permit a simple majority of either House, in effect, to "veto" 

any agency rule. But it would do so by swamping Congress with 

thousands of minute decisions that could bring the legislative as 

well as the regulatory process to a screeching halt. The 

regulatory veto could "solve" the regulatory problem by virtually 

abolishing regulation itself, converting rules into statutes and 

regulatory agencies into proposers of legislation. 



Of course, the major proposals to establish a regulatory veto 

would modify t~e simpler approval or disapproval procedures in 

important respects. The proposal sponsored by Senators Levin and 

Boren adopts the statutory disapproval approach--but features 

expediting procedures to move disapproval resolutions promptly to 

the floors for votes of the entire Houses without delay by 

committees or subcommittees. Since the authori~ing committees 

are often champions of "their" agencies' programs, and can 

protect their programs from floor majorities through the usual 

legislative routine, the expediting procedures would make 

regulatory programs more responsive to majority sentiment. The 

proposal sponsored by Senator Grassley and Congressman Lott 

adopts the statutory approval approach (with expediting 

procedures)--but only for "major" rules (fifty or sixty a year), 

leaving the large majority of less significant rules covered by a 

statutory disapproval procedure similar to that in Levin-Boren. 

Both of these proposals would give Congress greater 

responsibility and purport to make Congress more accountable to 

the public for Federal regulations. To the extent they do so, 

however, it is at a cost: both would place new administrative 

burdens on the Congress, and both would limit Congress' ability 

to pick and choose among the issues that may come before it. And 

there are two other, fundamental respects in which they would 

differ from the pre-Chadha legislative vetoes, both arising from 

the requirement that Congress must act jointly (between the two 



Houses always, and with the President always, unless his veto is 

overridden). 

The first difference is that the President could veto the 

"veto" under the Levin-Boren statutory disapproval procedure. If 

the President favors a rule issued by agencies and vetoes a joint 
• 

resolution presented to him which would disapprove the rule, a 

two-thirds majority in both Houses would be required to override 

his veto. 

On the other hand, the Grassley-Lott stat~tory approval 

approach for "major" rules is closer to a one-House simple 

majority veto. Either House could block a major regulation by 

not approving the joint resolution of approval. 

The second difference is that the President's role in the 

rulemaking process could change significantly. Under 

Grassley-Lott, once a major rule is issued, at least one House 

will be obliged to vote on it; if the first House to vote 

approves, the other House will then be obliged to vote as well. 

Thus, the current prerogatives of both the Executive and 

Legislative branches would change, and the Executive would be -­

obliged to persuade a majority of both Houses to put a major new 

regulation into effect, or to make any major change in an 

existing regulation. And, the Congress would lose some control 

over its calendar, and could not avoid voting on controversial 



issues it would prefer to avoid or delay. The President would be 
1 

able to determine, several times each session, when and in what 

context Congress would have to stand up and be counted. 

This is not intended as an argument against the regulatory 

veto. It is merely intended to emphasize that, with the options 

properly limited by Chadha, some very different dynamics for 

Congressional and Executive Review are presented. New procedures 

will also affect the Judiciary. Indeed, to the extent agency 

rules were adopted as statutory law, the courts could be--or may 

be required to be--removed altogether from review except on 

constitutional grounds. 

* * * * * 

My third point is that there are strong and serious arguments 

on all sides of the issues raised by the proposed regulatory veto 

devices. For each of these issues, we will need to weigh how the 

details of each regulatory veto proposal will affect the function 

and authority of each branch and its accountability to the· 

public. And, most importantly, whether one of them will improve 

government operations. 

1. Administrative Burdens for Congress. The opponents of 

regulatory veto proposals have good cause for concern over the 



potential volume and technical detail of the issues that would be 
l 

coming into the Congress~ These could require a great deal of 

time and attention under any of the regulatory veto proposals. 

Grassley-Lott in particular would entail a substantial increase 

in Congressional workload. Under Executive Order 12291, OMB 

reviews 40 to 50 "major" (over $100 million in impact} final 
• 

rules ll and about 1,500 "non-major" final rules 'a year. OMB 

does not review the rules of most "independent" regulatory 

agencies, which might involve an additional dozen "major" rules 

each year. Neither does OMB review most of the rules issued by 

the Treasury Department {including the Internal Revenue Service). 

To place this in context, over the past ten years, Congress 

has passed about 200 public laws in its~first session; 400 public 

laws in the second. Adding to Congress' annual legislative 

calendar 60 or more joint resolutions to affirm major 

regulations, plus an unknown number of regulatory disapprovals, 

could increase the number of legislative transactions considered 

by Congress from 10% to more than 25%. 

2. Executive Accountability. Although the President and 

officials of the Executive Branch must work closely with 

Congress, there can be only one Executive. The President, like 

2/ To illustrate the possible impact of the Grassley-Lott 
proposal, I am attaching a listing of 125 major final rules 
reviewed under Executive Order 12291 during 1981-83, which 
provides a brief explanation of each rule and a summary of any 
court challenges. 



Congress, is accountable to the public. With so much execution 
l 

of Federal law taking place through regulation, traditional 

Executive oversight mechanisms--budget and accounting 

controls--may no longer suffice. Any meaningful "reform" of the 

regulatory process must include the means for the official 

charged by the Constitution to see to the execution of the laws 

of the United States--the President--to coordina'te and direct 

executive policymaking, including rulemaking. 

Yet regulatory veto procedures could seek to limit Executive 

authority over the regulatory agencies. Agency regulatory 

management and staff may, even more than now, perform a balancing 

act between Congressional interests and the President's. 

Requiring agencies to forge new lines 6f responsibility to the 

Congress could threaten the ability of the Executive to perform 

as the Executive. 

3. Judicial Review. A public law, unlike a regulation, is 

not subject to review under the Administrative Procedure Act. 

Unless constitutional considerations require otherwise, a law--in 

contrast to an agency rule--cannot be overturned by a_court on 

the grounds of having been created in an arbitrary and capricious 

manner. 

The effect upon subsequent judicial review of a joint 

resolution approving--or even disapproving--a regulation is a 



matter that must be squarely addressed. We are not aware of any 

experience with' requirements that rules do not take effect unless 

approved by a joint resolution. Therefore, we do not know the 

effect on judicial review of rules approved by a joint 

resolution, for example. Similarly, we do not have experience 

with joint resolutions of disapprovals of agency rules that are 
• 

passed by Congress but are not signed by the President. Both of 

these possibilities are presented by the proposed regulatory veto 

provisions. Unfortunately, this absence of experience further 

compounds the difficulty of assessing with confidence appropriate 

mechanisms for a regulatory veto. 

The statutes providing for a legislative veto could provide 

that the effect of a joint resolution of approval is to preclude 

further judicial consideration of the rule, except, of course, 

for constitutional challenges. This would treat an "approved" 

rule like a statute. On the other extreme, the statute providing 

for the regulatory veto could purport to provide that the 

Congressional approval has no effect on subsequent judicial 

review. In this case, a rule could be overturned by a court for 

record inadequacies, procedural defects, or on any other ground 

provided by the APA or authorizing statute even though both 

Houses of Congress and the President have approved a joint 

resolution supporting the rule. Any law authorizing a regulatory 

veto must state its intended effect upon judicial review. 

7 



4. Agency Efficiency. Just as the regulatory veto process 
l 

should not stymie Congress in its other legislative work, it 

should not stymie the ability of agencies to implement statutory 

obligations. Any regulatory veto mechanism should contain 

emergency procedures allowing agencies to take prompt and lasting 

agency regulatory action, without the necessity of prior 

Congressional review. Any provision authorizing legislative veto 

must also state how changes to rules approved by a joint 

resolution can be altered by subsequent agency action. Must 

minor changes to such a rule also be approved by a joint 

resolution? 

5. Scope. A statute, establishing a joint resolution 

procedure to either disapprove or approve a regulation, needs to 

define the regulatory statutes to which it will apply. Some 

existing proposals limit Congressional review to rules issued 

through the informal rulemaking provisions of the APA. The 

rulemakings implementing certain regulatory statutes are not 

clearly subject to the APA, however, and may not be subject to 

the proposed regulatory veto mechanism--for example, most rules 

under the Clean Air Act, and possibly the hybrid rulemaking 

procedures of the CPSC and FTC. It.is not only necessary to 

determine which agencies should be subject to the proposed 

legislative veto mechanism, but also which statutes administered 

by those agencies should be. 



6. Procedures and Review Periods. The administrative 

details of the regulatory veto bills are also important, and can 

seriously affect whether or not the proposal would work. Both 

the major proposals would amend the Rules of the House and the 

Senate to expedite regulatory reviews. They set time limits for 

committee review of each joint resolution: provide procedures for 

discharge of each joint resolution: and for floor consideration, 

make the joint resolutions highly privileged, not subject to 

amendment, and subject to limited times for debate. The agency's 

maximum "report-and-wait" period would be 90 days of continuous 

session of Congress. This would mean that, if an agency 

submitted a proposed rule to Congress after the middle of May 

this year, the 90 days of continuous session as defined in the 

bills could run out by adjournment. 

* * * * * 

·Mr. Chairman, thank you for the opportunity to present these 

views. 
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Proposed subsection 380l(c) would require that the Attorney 

General submit to the Congress every guideline and amendment and 

every "formal interpretation" of such a guideline at least 30 

day~ before they are promulgated. As I indicated, the guidelines 

are matters of public record. Accordingly, we have no objection 

to transmitting to the Congress any new or amended guidelines or 

to responding to Congressional requests regarding the manner in 

which we interpret the guidelines. However, the 30 day delay 

requirement could inhibit our ability to amend or formally 

interpret the guidelines in response to a rapidly evolving 

situation. More important, the phrase "formal interpretation" of 

the guidelines is apparently intended to require .a report to the 

Congress in every instance in which the Department determines 

that an action would or would not be subject to a provision in 

guidelines. We strongly oppose such a requirement. It would 

cause undue delays in investigations, and even if procedures 

could be devised to overcome this problem, such a reporting 

requirement would discourage our investigative agencies from 

seeking legal advice and interpretations of guidelines from their 

own legal counsel and from the Department's Office of Legal 

Counsel. Moreover, we believe that any general requirement for 

submitting reports to the Congress during the pendency of an 

to solicit the views of OLC on unusally difficult or complex 
legal issues that arise during the work of the committees. This 
procedure is working well and full time OLC membership is not 
necessary. 
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object to this provision. Our guidelines for undercover 

operations are matters of public record and have proved useful. 

Hence we would depart from our usual position of disfavoring 

mandates that federal law enforcement be administered pursuant to 

a regulatory scheme in this instance. 

The subject matters which subsection 380l(b) would require 

to be included in the guidelines are, for the most part, 

appropriate. However, we do not support proposed subsection 

(b)(6) which requires that the Undercover Review Committee for 

each component of the Department have no less than six members 

including one Assistant Director of the FBI and a representative 

of the Office of Legal Counsel. The composition .of these 

committees should be left to the discretion of the Attorney 

General so that their membership can reflect the anticipated 

nature of the work of each committee. In particular, there is no 

reason for an official of the high level of an Assistant Director 

of the FBI to be required so serve on these committees. Indeed, 

under current FBI guidelines it is an Assistant Director who, 

based on the recommendation of the Undercover Review Committee, 

is authorized to make ultimate decisions regarding many proposed 

undercover operations. Moreover, there is no justification for 

requiring any official of the FBI to serve on a committee 

reviewing those operations proposed by agencies such as the DEA 

or INS.2 

2 Membership of an attorney in the Department's Office of Legal 
Counsel (OLC) is also not necessary and would be wasteful of 
resources. OLC attorneys typically do not become involved in 
particular investigations or prosecutions. Current practice is 
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despite the fact that the bill contains some features that we 

support or find unobjectionable, the Department of Justice is 

constrained on balance to strongly oppose S. 804. 

PART I. UNDERCOVER OPERATIONS 

Section two of the bill adds new sections 3801-3805 to title 

18 of the United States Code. I will discuss each new section in 

turn. Section 380i would set out statutory authority for 

undercover operations generally, would provide for Attorney 

General guidelines governing their initiation and execution, and 

would provide for reports to the Congress on the guidelines and 

their interpretation. 

Initially, we point out that, as a legal matter, subsection 

380l(a), which.gives the Attorney General specific authority to 

authorize the conducting of undercover operations by the Depart­

ment of Justice in accordance with guidelines to be promulgated 

in accordance with the new statute, is unnecessary. There is no 

question but that the Attorney General's present authority to 

direct and supervise the investigation of federal offenses 

extends to the use of undercover operations and the issuance of 

governing guidelines. Such guidelines are now in effect for the 

Federal Bureau of Investigation (FBI), the Drug Enforcement 

Administration (DEA) and the Immigration and Naturalization 

Service (INS) .1 There is thus no need for co.dification of these 

authorities of the Attorney General. Nevertheless, we do not 

1 The INS guidelines are the most recent to go into effect. They 
were approved by the Attorney General on March 5, 1984, and were 
implemented on March 19, 1984. 
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Mr. Chairman and Members of the Subcommittee, I am pleased 

to be here today to present the views of the Department of 

Justice on s. 804, a bill dealing with undercover operations. As 

the members of the Subcommittee know, undercover operations have 

long been an important part of federal law enforcement and are 

crucial to the investigation of crimes usually committed in 

clandestine manner or by secretive, organized gr~ups. Major 

crimes such as drug trafficking, espionage, racketeering, 

terrorism and public corruption fall into these categories and 

can often be successfully investigated only by means of under- . 

cover operations. Therefore it is vital that the Subcommittee 

approach any legislation in this area with the view of not 

imposing unnecessary obstacles to effective law enforcement. 

We also recognize that undercover law enforcement operations 

can pose legal and policy issues-0f particular sensitivity. The 

intent of S. 804 is evidently to protect law abiding 

citizens from the harmful effects of an overreaching undercover 

operation. While we share that objective, the bill in our 

judgment attempts to regulate undercover operations in ways that 

are overly stringent and would allow so little flexibility that 

legitimate and vital undercover operations could be seriously 

jeopardized. Moreover, S. 804 would drastically alter the law of 

entrapment and tort liability in ways that have been repeatedly 

and for sound reasons rejected by the courts and that would 

unjustifiably impede the use of undercover operations without 

benefit to truly innocent citizens. For these reasons, and 
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Department of the Treasury 

SUBJECT: Justice testimony on S. 804, a bill dealing with 
undercover operations . 

The Off ice of Management and Budget requests the views of your 
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to the program of the Presiden"t, in accordance with OMB Circular 
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THE WHITE HOUSE 

WASHINGTON 

February 7, 1984 

MEMORANDUM FOR FRED F. FIELDING 

FROM: JOHN G. ROBERTS~ 

SUBJECT: Legislative Veto and Regulatory Reform 

Bob Bedell has provided me with a copy of the testimony 
Chris DeMuth proposes to deliver tomorrow before Senator 
Grassley's Subcommittee on Administrative Practice and 
Procedure. The testimony discusses Grassley's proposed 
amendment of S. 1080, the regulatory reform bill, which 
would require affirmative Congressional approval of major 
rules (while providing an opportunity for disapproval of 
minor rules) • 

You may recall that I mentioned at our February 2 staff 
meeting that DeMuth was trying to obtain Administration 
support for such an approach to regulatory accountability in 
the post-Chadha world. This testimony does not announce any 
Administration position, noting that ~he matter is still 
under review. The testimony simply discusses policy 
arguments pro and con on various forms of regulatory 
oversight. 

I have no objections. There is no need for us to respond at 
this point, but I wanted to keep you abreast of developments 
on this issue. 

Attachment 



TO: 

FROM: 

~~ l/'1-
ExEcur1vE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

DATE: 2/7 /84 

John Roberts 

Bob Bedell 

Attached is a ROUGH DRAFT of 
our testimony for tomorrow. 
Please call ASAP after you 
have reviewed. 

OMS FORM 38 
REV AUG 73 



DRAFT (2/7/84) 

STATEMENT OF CHRISTOPHER DeMUTH 
ADMINISTRATOR FOR INFORMATION AND REGULATORY AFFAIRS 

OFFICE OF MANAGEMENT AND BUDGET 
BEFORE THE SUBCOMMITTEE ON ADMINISTRATIVE PRACTICE 

AND PROCEDURE 
OF THE COMMITTEE ON THE JUDICIARY 

UNITED STATES SENATE 
ON LEGISLATIVE VETO 

February 8, 1984 

Chairman Grassley and members of the Subcommittee: 

It is a pleasure to appear before you this morning to discuss 

legislative veto. During my last appearance before this 

Subcommittee in September, I only referred to it briefly: today 

I want to discuss legislative veto in more detail. I will start 

with a general disc~ssion, and then narrow my comments to 

consider legislative veto of agency rulemakings, or "regulatory 

veto. 11 

For many years Congress has adopted a wide variety of 

legislative vetos to provide oversight of Executive actions, and 

for other reasons. Since 1932, Congress has included over 200 

versions of legislative veto in over 135 public laws, involving, 

e.g., war powers, budget deferrals, reorganizations of Federal 

agencies, and specific rulemakings. 



Congress has not vetoed many Executive actions, however. In 

these 50 years, Congress has actually vetoed agency actions only 

35 times. It also vetoed Presidential action 90 times--66 were 

veto rejections of Presidential spending deferrals: 24 were 

disapprovals of Presidential agency reorganization plans. 

But when Congress did veto agency regulations, the 

regulations were highly controversial. For example, the Natural 

Gas Policy Act of 1978 (NGPA)!/ provides a phased deregulation of 

natural gas prices, with a system of incremental pricing to ease 

the transition. In effect, the statute provided for an initial 

experiment with incremental pricing for a small class of 

industrial users, while requiring the Federal Energy Regulatory 

Commission to promulgate "Phase II" rules to expand the coverage 

of incremental pricing to other industrial users. The statute 

permitted either Bouse of Congress to disapprove the proposed 

expansion. When FERC submitted the proposed expansion to 

Congress, FERC itself recommended that the regulation be 

rejected. Congress vetoed the regulations; the Supreme Court 

declared the veto unconstitutional.1/ 

Another example, in 1975, Congress directed the Federal Trade 

Commission to "initiate ••• a rulemaking proceeding dealing with 

1/ P.L. 95-621. 

2/ Process Gas v. Energy Council, 103 S.Ct. 3556 (1983). 



the warranties and warranty practices in connection with the sale 

of used motor vehicles; ••• ". In 1980, the Congress provided 

that an FTC trade regulation rule should become effective unless 

both Houses of Congress (but not the President) disapproved it.1/ 

A concurrent resolution disapproving the rule passed both Houses 

of Congress in May 1982 by wide margins. The Supreme Court 

subsequently declared this veto legislative unconstitutional.~/ 

And finally, Chadha, an alien who remained in the United 

States after his student visa expired, was ordered by the 

Immigration and Naturalization Service to show cause why he 

should not be deported. The Attorney General ordered suspension 

of his deportation. But Congress had authorized either House of 

Congress to invalidate the Attorney General's decision to 

suspend. The House vetoed this suspension of deportation, and 

the Supreme Court, in INS v. Chadha, 103 S.Ct. 2764 (1983), 

declared this unconstitutional. Since that decision, Congress 

has enacted at least 16 provisions of law by which Appropriations 

Committees either need to approve the subsequent use of certain 

agency funds, or are authorized to waive certain time delays in 

agency action. 

Nonetheless, efforts to apply a legislative veto to the rules 

of specific agencies continues unabated. Indeed, they have 

3/ P.L. 96-252, sec. 2l(a). 

4/ Process Gas v. Energy Council, 103 S.Ct. 3556 (1983). 



recently expanded in scope--at least on the regulatory front-­

since Chadha. 

During this Administration, a large majority of both Houses 

have supported legislative veto of all agency rules in one form 

or another. In March 1982, Congressman Levitas had 252 

cosponsors of a one-House veto proposal--144 Republicans, 108 

Democrats. At the same time, the Senate adopted a two-House 

veto, 69 to 25, with support from 41 Republicans, 27 Democrats, 

and one Independent. 

Until last year when the Supreme Court decided cases 

invalidating certain legislative vetos, a key characteristic of 

legislative veto provisions and proposals was that the 

Congressional resolution would not be presented to the President 

for his signature. In 1983, in Chadha and related decisions, the 

Supreme Court held this form of legislative veto unconstitutional 

in terms that appear to cover regulatory, spending, and foreign 

policy actions of both Executive and "independent" agencies. 

Congress has since considered what, if anything, should be done 

about the legislative vetoes contained in existing laws--and also 

whether a general regulatory veto provision, consistent with 

Chadha, would be good policy. 

Mr. Chairman, you asked us today to discuss the 

Administration's position on regulatory veto, particularly your 

Amendment No. 2655 to s. 1080. We have yet to complete our 



discussions of this amendment, and I cannot, therefore, express 

an Administration position concerning it at this time. But, as 

you are aware, this is an issue of great importance and broad 

impact on the basic roles of the three branches. We hope to soon 

have a position and will advise the Subcommittee when we do.· 

Supporters of regulatory veto focus on the need for Congress 

to constrain unelected bureaucracies which impose needlessly 

burdensome and confusing regulatory standards beyond what 

Congress intended. They argue that rulemaking is essentially 

lawmaking--and that Congress has granted too much authority for 

writing laws to Executive and "independent" agencies, and 

(derivitively) to the courts. Since the Congressional process of 

lawmaking is inherently one of consensus, negotiation, and 

compromise, they suggest a regulatory vefo would return a share 

of the broad responsibility granted to others back to the 

Congress, where--they maintain--it belongs. Regulatory agencies, 

as they envision it, would continue to perform the technical work 

of designing rules, and would retain the initiative of drafting 

and proposing rules. But, the final say would rest with the 

Congress and Presid~nt through the process of passage of a joint 

resolution. 

Critics of regulatory veto argue on the other hand that the 

strength of Congress--as a voice of the people from each State 

and District--lies in its consideration and determination of 

broad public policy issues; that the role of Executive regulatory 



agencies is to provide the technical expertise and scope of 

attention necessary to carry out the details of these broad 

policy decisions. They argue further that regulatory veto will 

undermine the finality of legislative--and therefore Executive-­

decisionmaking by a continuing process of second-guessing by one 

or both Houses. The resulting legal uncertainty will prevent the 

rules concerning statutory programs from becoming clear, thus 

hindering private efforts to comply with, or benefit from 

whatever regulatory standards a given Congress may adopt. 

These popular arguments, however, mask more subtle, perhaps 

more important considerations. Since adoption of any new 

regulatory veto mechanism presents a very intricate set of new 

dynamics, it is essential to look first at the existing methods 

through which the P~esident and Congress?now oversee specific 

agency rulemakings, and then compare these with the proposal for 

additional forms of Congressional oversight. With this 

background of existing Presidential and Congressional oversight, 

we must then.decide whether a new mechanism for oversight of 

agency regulations is really needed. 

Clearly, there is a need for both the President and the 

Congress to oversee the issuance of agency regulations. The 

President is the Chief Executive, charged with seeing to the 

execution of the laws. Congress passes those laws. The courts 

review the actions of each. Oversight arises because the 

Congress, the President, and the Judiciary are both dependent 



upon and independent of one another. Recognizing this, oversight 

is carried out, or not carried out as Chadha teaches, through 

various means. 

The President's first responsibility, as Chief Executive, is 

to manage the government's administrative apparatus. Last 

September, I described two essential components of President 

Reagan's regulatory oversight program--that statutory discretion 

be exercised to ensare that rules are as cost-beneficial as 

possible, and that rules be reviewed to that end by the President 

and his designated agents, in this instance, the Heads of 

Departments and Agencies and the Off ice of Management and Budget. 

Four Presidents of both political parties have now established 

regulatory review programs, and it is now difficult to imagine 

that any President would discontinue the practice of centralized 

review so long as regulations are such an important part of the 

federal policy apparatus. 

Most Congressional regulatory oversight is not lawmaking. 

There are constant oral communications leading to a readjustment 

of activity and positions, designed to accomodate mutual 

interests. These types of contacts, which are no different than 

most informal interagency negotiations, also avoid more formal 

confrontations. The President, Executive Office staff, 

Congressional Committee chairmen, Committee staff, other Members 

of Congress and their staff, agency heads, agency staff, 

constituent groups, and the public at large all talk with, meet 



with, consult with, negotiate with, accommodate, litigate, and 

argue with each other and arrive at decisions. 

Some Congressional regulatory oversight mechanisms are more 

formal. They involve Congressional Hearings, the enactment of 

statutes, or detailed budget justifications leading to 

appropriations; or, and often, in Appropriations Acts. The 

Congress has several large institutions to help it in these 

efforts, including its own staffs, the Congressional Budget 

Office, the General Accounting Office, and the Office of 

Technology Assessment. 

Except in the Senate, where regulatory oversight is also tied 

to the confirmation process, Congressional regulatory oversight 
~ 

is tied to the legislative process--to authorizing legislation 

and appropriations. Much of the Congress' regulatory oversight 

is periodic, througn annual appropriations, and annual or other 

fixed terms for reauthorization. And because of the thousands of 

regulations issued each year, there is continual discussions with 

Congress and its staffs. 

Given the large number and kinds of existing methods by which 

Congress now oversees agency rulemakings, we have identified 

specific considerations by which we are evaluating the various 

proposals for Congressional regulatory veto. 

1. Historical. There are several reasons why legislative veto 



procedures have been enacted in the past. While these may not be 

decisive now, they are instructive: 

Presidents used it to induce broader grants of authority from 

Congress. 

Congressmen used it as a counterbalance to deliberately broad 

statutory standards. 

House Members used it to share in regulatory influence 

provided the Senate by the confirmation process. 

Members of authorizing Committees used it to counterbalance 

existing Appropriations Committees line-item spending delays 

and other appropriations riders. 

Junior Members have supported the expedited floor votes found 

in most legislative veto provisions to dilute power held by 

authorizing Committee Chairmen. 

Program opponents have supported it to dilute power of 

program advocates, generally clustered in authorizing 

committees. 

The House and the Senate have used it as a check upon the 

other Body. 



Experience with prior legislative veto provisions is of 

limited value, however. We are not aware of any developed 

experience with statutory provisions which provides that rules do 

not take effect unless approved by a joint resolution. We don't 

have experience therefore as to the effect of rules approved by a 

joint resolution on subsequent agency action or on judicial 

review of that rule. Similarly, we do not have experience with 

joint resolutions of disapprovals of agency rules that are not 

signed by the President. Unfortunately, this absence of 

experience further compounds the difficulty of deciding with 

confidence the appropriate mechanism for a regulatory veto 

provision. 

2. Efficiency. To be effective, a new regulatory veto mechanism 

should not swamp Congress with new legislative business. The 

mechanism selected is critical. 

At one extreme, Congress could provide expedited procedures 

to disapprove any agency rule by joint resolution. However, 

Congress has demonstrated that it can act quickly when it is 

strongly against a rule--without any legislative veto procedures 

at all--e.g., the statutory override of the saccharin ban {P.L. 

95-203) and the seatbelt-ignition interlock rule (P.L. 93-492). 

Therefore, some argues that no special provisions are needed or 

desirable. 

At the other extreme, Congress could provide that no agency 



rule could take effect for a pre-determined time period, and that 

the rule would go into effect only if it had been approved during 

this time by joint resolution. Expediting procedures could 

provide for floor consideration within designated time periods. 

This would involve moving thousands of additional regulatory 

matters through Congress and the White House each year, and most 

of them would be of little Congressional interest •. On the other 

hand, giving Congress increased responsibility and accountability 

for regulations could have several desirable effects on 

regulatory policy and agency management. 

3. Agency Efficien=y. Just as the regulatory veto process 

should not stymie Congress in its other legislative work, nor 

should it stymie the ability of agencies to implement statutory 

obligations. Furthermore, any regulatory veto mechanism should 

contain emergency procedures allowing prompt and lasting agency 

regulatory action. Any provision authorizing legislative veto 

must also address how changes to rules approved by a joint 

resolution can be altered by subsequent agency action. Must 

minor changes to such a rule also be approved by a joint 

resolution? 

4. Executive Accountability. Although the President and 

officials of the Executive Branch must be accountable to Congress 

and the public, there can be only one Executive. 

5. A final issue is the effect of regulatory veto procedures on 



judicial review of agency rules. A public law, unlike a 

regulation, is not subject to review under the APA. Unless 

constitutional considerations require otherwise, a law cannot be 

overturned by a court on the grounds of having been created in an 

"arbitrary and capricious" manner as agency rules are. 

The effect upon subsequent judicial review of a joint 

resolution approving--or even disapproving--a regulation is a 

matter that must squarely be addressed. The statutes providing 

for a legislative veto could provide that this effect is to 

preclude further judicial consideration of the rule, except, of 

course, for constitutional challenges. This would treat an 

"approved" rule like a statute. On the other extreme, the 

statute providing for the regulatory vet~ could provide that the 

Congressional approval has no effect on subsequent judicial 

review. In this case, a rule could be overturned by a court for 

record inadequacies, procedural defects or any other ground 

provided by the APA or authorizing statute even though both 

Houses of Congress and the President have approved a joint 

resolution approving the rule. The provision authorizing the 

legislative veto must address the effect upon judicial review. 

The regulatory veto proposals in Amendment No. 2655 to s. 

1080, and in title II of H.R. 3939, offer a combination in 

procedures. "Major" rules would not take effect without 

Congressional approval; "non-major" rules would take effect 

unless disapproved by joint resolution. 



Even this proposal, however, entails a substantial increase 

in Congressional workload. Under Executive Order 12291, OMB 

reviews 40 to 50 "major" (over $100 million in impact) final 

rules and about 1,500 "non-major" final rules a year. In 

addition, OMB does not review the rules of most "independent" 

regulatory agencies which might involve an additional dozen 

"major" rules each year. 

To place this in context, over the past ten years, Congress 

has passed about 200 public laws in its first session; 400 public 

laws in the second. Adding to Congress' annual legislative 

calendar 60 or more joint resolutions to affirm major 

regulations, plus an unknown number of regulatory disapprovals, 

could increase the number of legislative transactions considered 

by Congress from 10% to more than 25%. However, Congress' 

workload might just shift in focus, not increase. Currently, 

Congress spends most of its time laying down new laws. 

Regulatory veto would demand "equal time" to ratifying or 

modifying the application of existing laws. 

Mr. Chairman, thank you for the opportunity to present these 

views. I assure you we will transmit our views on your amendment 

to s. 1080 as soon as we can. We wish to commend you and thank 

you and your colleagues for working so diligently to improve the 

regulatory process. 
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Regulatory Roundup 

J,;leg1$14ii~~~~to Confusion 
Hampers EEOC Enforcement 

The Supreme Court's 1983 ruling 
thr,y.i.rng: out the h:g.lslative veto has 
.:-ri.:~tec' a ma1or headache for Equal 
Emplu~menc Opportunit) Co-mmission 
\EEoc·i officials tr)ing to li11gate age 
b1J.!o and equal pa) cases nationwide. 

The 1977 laY.. that transferred age 
h1J.!'> and equal pay enforcement from 
the L;bor Department to EEOC con­
tained <J legislative veto provislon. 
v. h1ch has been challenged b} age and 
equJI pa) defendants in more than 70 
pending c.ases in the district courts. 

In one recent age discrimination case 
in !he- Southern District of Ne'"° York 
\EEOC r. Pan American World Air­
•a11. 1'o. r>l-IS-304. Jan. 4. 1984), 
Judge Charles L Brieant"s attempt to 
fJ!>hll)D a judicial solution to the juris~ 
d1...:t1onal uncenaint)' spawned bv J.\'S 
1 Chadha l~l L:.S.l:.W. 4907 (,1983)) 
~rea1ed even more problems for EEOC 
l!ug..1tors. Bneant had pre\1ousl) grant­
ed en for cement of an EEOC subpoena 
for Pan Am documents. on the condi­
tion ~hat the in\-esogauon be conducted 
"""ntl: b) EEOC and Labor so that if 
ChoJha ulumatdv invalidates the trans­
:'t:r ~•l t:nk1rceme~t authoritv to EEOC 
ih~ go~ernment's interest~ would ~ 
pr1.1te1.·ted. 

HOC 'ought relief from Brieant's 
»rd<r in December. but the Judge de· 
med ~-EOC's mouon in his Jan. 4 writ­
ter t1rdcr He auributed EEOC's refus:­
,~i h• ..:,nnvestH?:~le Y.1th Labor to .. turf 
..:on ...... -h1usness ~among bureaucrats 
vdlh \lt.hi.:h this Court has little 
r..iucnce. 

!: lcOC has decided to drop the inves­
t1g;,Jth,'n bei.:ause the statute of limtta­
l11rn~ !t1r bringing suit against Pan Am 
"ill ha>< e•pircd before EEOC can 
l.'.omplet~ its Jn\-estigation, according to 
an EEOC source. The agencv has issued 
a ttght·to·:,ue letter to ihe' co-mplain­
,rnt:.. huv.ever. enabling them to bring a 
umd) .Jct10n. "In this case Pan Am tri­
umphr:d bci.::aus,e we can't complete our 
tw.~ ... t;g:-.nlon:· the EEOC source said. 

El:OC official Iv said '"we understand 
J\.ld~i.:! Br11::ant's "frustration with this 
J:m.,h!em. but '-"t' think his decisjon ~as 
dl- ... ,1n.,1dered. \\'i:: don·t believe he real-
11-:d the Jdmm1strattve quagmire that 
"-1Juld have been \:teated .. by a joint 
EEOC-Labor mvestig.ation. 

So re,,)!ution of the uncertaintv sur­
wund;ng: E:EOC's enforcement ailthor­
n~ Jppe:.H:i. imminent. EEOC officials 
; . .ud, although the agency rapidly is 
,.;1,mpd1ng .a ~tJtk of district i.."Ourt rui­
HH!'.., in 1t~ favor. EEoc·s authont\' to 
rr~)"C~Ut!! ~g:e discrimination .CaSCS.hilS 
nt)\\. been upheld by eight lower couns, 
Tht: k;id i.:.Jse in this group tAluller Op-
11wl Co 1· EEOC. W"D. Tenn .. No. 
""'·CIJO.H. 1'o•" 10. 1983) now is pend· 
'ng .m .ippeal in the bth Circuit. 

EEOC h.is lost two equal pay cases 
0n th< post-Chadha jurisdic~ional ques­
tiun. The firs_t case decided on the issue 
<EEOC 1. Allstate Insurance Co .. 570F. 
Supp .. S.D. Miss., SepL 9, !983) has 
been Jppeakd to both the 5th Circuit 
and the Supreme Court (No. 83-1021). 
'-'either court is expected to rule in the 
..:;,i::.e until the Supreme Court rules in a 
related case on the issue of where such 
leg1:-lauve veto appeals should lie 
t He1. Mer r. Ed"'"·ards, No. 82~874. ar­
gued "ov" 30. 1983). 

Labor Logjam Breaks 
With the '•tional Labor Relations 

Boanrs resolution of four lead tabor 

!av. issues in the past month. the big 
lc1gjam of pending cases at the 1' LR B 
could soon begin to break up. t\> of 
Oct. l. 1983. the NLRB had a backlog 
of more rhan 500 cases awaiting resolu~ 
tion of a number of major lead issues. 
according to NLRB Chairman Donald 
Dotson·s testimony before a House 
subcommittee. 

In his November testimony, Dooon 
suggested that the backlog "should be­
gin disappearing soon" after the board 
resolves some of the lead issues clog­
ging up the pipeline. In deciding the 
lead cases, the NLRB departed from 
longstanding policy of deciding major 
issues with a full board (the NLRB still 
lacks a fifth member). 

Last week's ruling that midcontract 
work. relocations do not constitute un­
fair labor practices absent a specific 
contract clause barring such shifts (Mil­
~·aukee Spring Division <>f Illinois Coil 
Spring Companr, 268 NLRB No. 87. 
Jan. 23. 1984) ·marks the fourth time 
smce late December that the current 
board has overturned major NLRB 
precedents. In a pair of decisions hand· 
ed down Jan. 19 (Olin Corporation. 268 
NLRB 86, and Cmted Technologies 
Corporation. 168 NLRB No. 83). the 
N l RB reversed past precedents by de­
ciding to defer to arbitration in more 
cases and to overturn arbitration rul­
ings, onl)' ~hen the arbitrator's award is 
.. palpably ~rong." 

Earlier in Januarv, the board nar­
ro\l.ed its past definilion of ~~concerted 
actiY1ty" to limit protection of \\'orker 
actions related to job safety and other 
mutual concerns soleh to cases in 
which the -worker actually acts in con­
cert with other empfoyees (:\.fevers In­
dustries Inc.. 268 NLRB No. 73: Jan, 6, 
1984; see Legal Times. Jan. 16. 1984. p. 
2). And in a Dec. 20, 1983. ruling (Our 
Wa.r Inc., 268 NLRB No. 61). the 
!'>ILRB held that emplo;ers need not 
spedf) the exact times when employees 
ma)' conduct union solic1tations on 
company premises. making solicitation 
more difficult. according to union 
le<iders. 

NLRB sources indicate that these de· 
c1s.10n~ are but the first of a group of 
rulings on important issues that will be 
addressed soon by the board" Manage­
ment attorneys are eagerly a\!oa1ting 
ne\\ ~LRB precedents on such issues as 
the scope of no-strike clauses. employ­
ers· rig.ht to hire temporary replace· 
ments during economic lockouts~ non~ 
majorit) bargaining orders. union pick­
eting on private property~ and 
employers' duty to bargain \\olth unions 
in the face of valid dei;ertification peti­
tions. among others. 

Leverage Rules Issued 
The Commodities Futur .. Tl'llding 

Commission adopted a final rule on le­
verage contracts Jan. 16, but commod· 
ities practitioners complain that th°' 
commission·s first attempt to regulate 
the industry has produced more ques­
tions than it has resolved. 

Leverage contracts are similar to 
commodities futures contracts, but they 
apply to purchases by a cust9mer of 
contracts to deliver commodities on an 
installment plan. The CFTC rule. to be 
published in the Federal Register dur­
ing the week of Jan. 30, applies to lever­
age contracts for delivery of some pre-

cwu~ metals and foreign currencie,;: 
One of the major complamts made 

b~ -commodit!e~ attorneys is tha1 the 
regula11on continues a moratorium 
adopted b) the CFTC in 1979 that lim­
its entr} of neY. firms into the leverage 
busmes~ whlle the commission studies 
the field. According to Jeffre) S. Rosen 
of D.C.'s Stoppelman & Rosen. the 
grandfathering of "no more than a half 
a dozen" companies ••is nothing less 
than granting a state monopolf' to 
these firms 

Another major question raised is 
whether the CFTC has authority to cre-

ate a whole new rcg1stral.ion categor: 
for leverage merchants when ever; oth­
er new registration categoT) has been 
set up under specific congressional 
mandate. Richard E. Nathan of Nev. 
York's Gaston Snow Beekman & Bo· 
gue said the comrn1sswn "went all the 
way around the block." leaving it open 
to legal challenges, he said, when it 
could have taken a course that he be· 
lieves Congr= intended-simply re­
quiring leverage firms to rcgjster as 
trading advisers. 

Other area.5 that came under attack 
include the definition of leverage con­
tracts as those of I 0 years or longer, and 
a provision allowing first-time levera@e 
customers, three days to change their 
mind and rescind the purchase. 

Se\-eral!Cfl Policy Disallowed 
In the first circuit court ruling on the 

application of §4(()(21 of the Age Dis· 
crimination tn Employment Act 
(ADEA) to severance benefits paid al 
.the time of layoffs, the 3rd Circuit has 
ruled that Westinghouse Electric Cor· 
poration cannot justifv on the basis of 
cost its policy denying severance bene· 
lits to older workers who are eligible for 
early retirement benefits (EEOC v. 
Westinghouse Electric Corporarion. No. 
83-5008, Dec. 29, 1983). 

The 3rd Circuit found that the lower 
court erred in granting summary judg· 
ment for Westinghouse and remanded 
the case to it for trial, holding that Wes­
tinghouse cannot use the ADEA ·s ••· 
emption for cost-based age distinctions 
in benefit plans (§4(1)(2)) to defend its 
policy of limiting severance pay to 
younger workers who arc ineligible for 
ca.rly retirement benefits under !he 
company's pension plan (see Legal 
Times. Dec. 5.1983. p. [).Workers over 
age S5 who were eligible for early retire­
ment benefits were denied lump sum 
$Cverance pay, even though the value of 
the severance pa~ ma; have been great­
er than the retirement benefits in some 
<:ase> The company argued that the 
$CVerance pay policy WW> exempt from 
the ADEA because it WW> justified on 
the basts of cost under §4(()(2). 

The circuit court found that the sev· 
crancc pay plan, even though tied to the 
company's pension plan, -is more anal~ 

ogous to a 'fringe benefit' than to the 
types of employee benefit plans covered 
under 4(1)(2). Fringe benefit plans unre­
lated to the age cost factor are not in· 
eluded m the 4(()(2) exception.·· 

Appeals. raising similar issu~ are 
pending in the 6th and 10th circuits. 
with decisions. expected soon 8 
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reft1ses to hear sex cases until 
lalr is resolved 

By David Sellers 
~TON TlO.ltS S1AH 

A senior D.C. Superior Court 
judge - uncertain whether defen­
d.ants are being prosecuted under 
valid laws - yesterday said he no 
longer will handle sex-offense 
cases until there is some 
clarification of a recent Supreme 
Court ruling barring congressional 
vetoes of some laws. 

The Supreme Court held last 
summer that the legislative veto 
constitutes an unwarranted intru­
sion into the powers of the execu-

. tive branch. Some legal scholars 
said the ruling also applies to vetoes 
over District laws. 

Yesterday, Judge Donald S. Smith 
joined those unwilling to act -
caught between the ruling of the 
Supreme Court and the actions of 
Congress. He announced he will not 

handle any more sex-related cases 
until the issue is resolved. 

The focus of the new controversy 
is The Sexual Assault Reform Act. 
approved by the City Council in 
1981. 

The legislation was highly 
criticized for its apparent liberal­
ized approach to sex between con­
senting teenagers, and the House 
vetoed the act. 

The question now is, given the 

Supreme Court ruling, was the law 
illegally overturned? . 

Some authorities question 
whether defendants should be pros­
ecuted under the liberalized law or 
under the current, more stringent 
law. 

1
. 

The Supreme Court's ru i_ng 
came as a result of a deportation 
case brought by Jagdish Rai 

Chadh~. ; Kenyan with an British 
visa who sought to renew his appli­
cation for permanent residen1 sta­
tus. 

When immigration agents found 
out his student vis.a had .expired, 
they tried to deport him. 

Mr. Chadha appealed the order 
up to the Justice Department, but 
Congress vetoed the :ruling and he 
went to the federal courts. 

The majority opinion, written by 
Chief Justice Warren E. Burger.­
said the legislative veto, which Con­
gress used to overturn the Justice 
Department ruling, improperly 
left out the president. Both houses 
of Congress should have approved 
the bill and submitted it to the pres­
ident for his signature, Mr. Burger 
ruled. 

The ruling invalidated or seri­
ously jeopardized legislative veto 
provisions in at least 200 laws, said 
Justice Byron R. White in the dis­
senting opinion, and "strikes down 
in one fell swoop provisions in more 
laws enacted by Congress !han the 
court has cumulatively invalidated 
in its history." 

Under the Home Rule Act, all 
District legislation is reviewed by 

I Congress. 
Legislation to resolve the legal 

~tus of D.C. laws potentially af:_ 

fected by the Supreme Court ruling 
was introduced last year by Dele­
gate Walter Fauntroy, D-D.C., and 
was approved by the House in Sep­
tember. 

The bill has been stalled in the 
Senate since then, in the Govern­
mental Efficiency and District of 
Columbia Committee headed by 
Sen. Charles Mathias,R-Maryland. 

Since the court's ruling, the sta­
tus of several D.C. laws has been in 
limbo, and local authorities have 
expressed uncertainty over exactly 
what the Chadha decision means to 
the city. 

Judge Smith, the only judge of 
the 44 on the local trial court to 
adopt such a policy, made his an­
nounc~ment yesterday from the 
bench after the prosecutor and de­
fense attorney had said their wit· 
nesses were present and they were 
ready for trial. 

Before calling the case. Judge 
Smith asked Assistant US Attar· 
ney Michael Rankin to call his su­
pervisor, Steven Gordon, the chief 
of the office's felony section, to the 
courtroom. 

Judge Smith was scheduled to 
begin the trial of Michael Pnce, 24. 
of Southeast Washington, who was 
charged with rape, cam a I 
knowledge, indecent acts and entic· 
ing a'minor. 

Instead of calling for a jury panel 
to begin jury selection. Judge 
Smith told Mr. Gordon he wol!ld 

postpone case and others like 
it until there was a determinat10n 
on the full implication of the Su­
preme Court ruling. 
~esterd~y afternoon Judge 

Smith declined to discuss his de­
cision, but said through his law 
clerk that "people seem to be over­
reacting." 

. Judge sr:iith adopted this policy, 
his clerk said, because he is waiting 
for the government's reply to a mo­
tion to overturn a conviction in a 
similar case. It is possible that de­
pending on how he rules in the ~se 
the sexual statutes could be found 
unconsititutional, the clerk said. 

The other case before Judge 
Smith is the subject of a challenge 
by the Public Defender Service 
which hopes to use the Suprem~ 
Court ruling to reverse the convic­
tion of Sylvester Cole, who was con­
victed of having sex with a minor. 

Judge Smith considers the Cole 
case and the Price case very simi­
lar, his clerk said. The U.S. Attor­
ney's Office expects to file its reply 
brief in the Cole case this week and 
a ruling is expected from Judge 
Smith this month. 

A 12-ye.ar veteran of the court 
Judge Smith is one of only thre~ 
judges to hear the most severe 
criminal cases, usually rapes or 
murders. His law clerk said yester· 
day that the judge did not think his 
decision will cause a significant 
backlog in the court's docket. 



llu1ue Rufe Issue 

Puls Sex Assault 
Cases on Ilold 

By Ed Bruske 
.,, . ..,tungton Po.sl St.lrr Wrlttr 

• DiGenova dedined to state Jus-A D.C. Superior Court jud1:e yes- · 
c> IJ<'e's position on the matter, but he 

terday suspended aJI action on sex- said his office would continue to in­
ual assault cs."es in his court until 
the U.S. Attorney's oflice responds diet and pro:.ecute sexual assault 
to challenges lodged against the Dis- ~~ despite Smith's ruling. ''The 
trict's home rule charter. law is on the books. It is to be en-

.Judge Donald S. Smith said he forced until it is struck down," he 
will not hold any trials. accept any said. 
guilty pleas or hand out any sen- : The Justice Department has 
tences in cases involving the city's taken the position that the Supreme 
!>exual aqsault cooes until prosecu- Court ruling applie,, to the D.C. 
tor~ responcl to defense argument.s ~ome rule charter. That stance has 
that the criminal statutes are uncon- put officiab in the U.S. attorney's of­
i;titutionnl. lice in the awkward position of, on 

~If there's a substantial legal prob- I the one hand. contendin" that home 
~em_, we ma~ .have to dismiss all the l rule is affected by the high court's 
1~d~ctme~ts m sexual .. assault cases, ! derision, and, on the other, trying tu 
Smith said yesterday. To keep try- protect thousand" of local criminal 
ing them cuul.d prove to be a. re~ convictions that could be jeopardized 
prohlern. Thats a waste of my time. bv the rulin". 

A Supreme Court ruling la't year · Smith's ;cti0n yesterday is not 
barring lei.:i~lative vet.i>t's-the mech- · bindinu on anv of the courfs other 
ani:;m hy whi('h Congres.' can overturn judges"' and th~re waq no indication 
law> pa. ... secl hy the city-prompted de- that any other judges would take 
fe~>e. a:torneys to challenge both the similar steps. 
~1st.net s home rule charter and the Jn two ca!'es pending before Smith, 
city s sexual as:.-ault laws. the D.C. Public 0€fender Service has 
, The lawyers arg~e that u~d;r the appealed the convictions of two men 

Supreme Court rulrng, the city s cu.r- charged with sexual assault, arguing 
rent sexual assault statu~s a:e v01d • that the Supreme Court ruling void~ , 
becaus~ the Ho~se ex~rc1sed, its ~e~ the criminal statutes. ! 
a~t,hor.1ty when 1t rescm.ded the city s . Attorneys for the city have filed a 
H181 ~ex~al Assault Retorr:i Act. request to intervene in at least one 

The ~1g~!y unusual actic~n yester- '. ca'>e, arguing that the Supreme 
day by Smith, one of three JUQge~ on · Court never intended for it.s decision 
t_ht' courl whn henr the. most serious : to apply to District Jaws, and that 
felony cases, cam.e :un1d fear~ ~hat 

1 
the iBSue of legislative vetoes should 

thousands of cnmmal conv1ctwns _be viewed separately. The Public 
could. he overtur~ed a" a result of Defender Service filed its appeal in 
the high rourt rulmg. , . 1 one of the cases Dec. 19. 
• U.S. Atto;ney Joseph E. ~ 1Genova Smith yesterday postponed one 

yesterday saJd he has met with 0€p- trial after the defendant's lawyers 
uty ~ttorney General Edward C. said he would file a similar appeal by 
Schmults and Solicitor General Rex E. · 
lie to fonnulate a response to the de· 
tense claims. It will be filed with the 
c.Qurt in the next few days, he said. 
•"We understand the court's con· 

cerns and that's exadly why we've 
&pent a little more time filing our '!1-
timate position," diGenova 11~1d. 
·We're just trying to be profes.gmn-

D.l\TE: ~,':f-r~'{ 

PAGE: _/t~{ __ _ 

the end of the week. Smith sum­
moned :-itei·en Gordon. chiel uf tht 
felony di"i~ion of the U.S. attornt1 ·s 
office, into court and explained hi_, 
cfecision. 

Smith said that in recent week, 
he had repeatedly asked Gordon for 
a response, and until yesterday had 
held off acting because Gordon had 
assur~ him the defense argument~ 
"were just fluff." 

"f know it's a very imror!dnt 
problem, but I'd like to get their 
(federal prosecutors'] answer." Smi;h 
said. "As soon as we get somr idea uf 
what the government's position i~. it 
shouldn't be any problem. \\' e can 
rule one way or the other." 

One other appeal has been tiltd in 
Superior Court since the Supremt 
~ourt ruling. In thnt. cn!>e .• Judge Paul 
F. McArdle is c_onsidering a challrngt 
to one of the city's theft statute:-. 

Larry P. Pola.n~ky, D.C. Court S1 ,_ 
tem executi\'e officer, said Smith's~(. 
tion Wali n<lt without precEdtnt and 
that he knew of no action the court 
might take ilgainst Smith to force the 
judge tu hear c~e:;. 

Following the Supreme Court de­
ciRion last year, Justice told congres­
sional leaders that all criminal laws 
passed by the city should be ap· 
proved by buth hou.~es of Congress 
and sent to the president. . 

City officiab maintain this would 
be a step backward from home rule 
and have been pre~sing Congress l.u 
pass legislatiun clarifying the city's 
lawmaking authority. 

al." _,,,--
• (. l 9) 
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BY ANY OTHER NAME?* 

LAURENCE H. TRIBE** 

/11 INS v. Chadha. the S11prcnw Court decided that the 011c-/1011.H' 
/egi.1/ati1·c 1·l'fo 11·a.1 1111constit11tio11al. Tiu• Court l1t'ld that the 1•eto 1111dcr-
111i11cd the scrwratio11 ol poll'er.1 and 1·iolal!'d the hica111c•r1dity and pre.I· 
c1111111•11t rcq11ireme111.1·. Ill this Article. Pr(J{cs.wr Tribe exa111i1ws tlte 1'<'a­
.w11i11g /1ehi11d the Cum·r'.1· decision and the potential impact of1/1c decision 
m1 Co11gr1·ss and the lower court.1. Pru/i'x.1or Tribe dwl/cnges tire Court's 
pr,.mi.H' thal Congre.u'.1 1·eto der:isio11 i11 Chadha was 11n·es.rnrily a legis­
latii·e ac1io11 and q11c.Hio11x the g1'11crnl principle that Congrcs.v ca111101 
d,•/cgate poll'er to itself: Nc1·crthclc.H. he 111);11es that the Chadha result 
mar he defi>nsi/Jle 1111 1wrro11·cr bill o{ 11ttai11da or 11.mrpatio11-of:j11dici11/­
li111c1io11 xro111u/s. Fi11111/_1-. l'r(lf('.1.wr Tri/Jr agr1•es •rith thr 111qjori1y's hold­
inJ! tlrot the /cgi.1!111ir,• l'<'fo prr>ri.1io11 11·a.1 sc1·Nahle ./i"om the rc5t of the 
deleg11tio11 11{ power. lie propm·e.1 a tc.1/ fin· s1'1·crahili1v that m·oid.1 1h1• 
traditio110/.fi>1·11.1 011 hvpotltetical lcJ!islatirc i11tc111 allll that will pcrmit rhe 
.wn'il-11/ o{ most <~( the exi.l'tinJ! .1'1<1!11/('.\" contai11i11J! lcgislati1•t• l'l'IO 

prori.1io11.v. 

I. THE JUDICIARY'S RENEWED ASSERTION OF STRUCTURAL 

CHECKS ON CONGRESSIONAL INNOVATION 

In the past seven years, the Supreme Court has not been very 
receptive to Congress's more innovative assertions of authority. 
Three major decisions, the most recent of which is the legislative 
veto case, INS 1•. Clwdlw, 1 have undermined Congress's asser~ 
tions of control on separation of powers and/or federalism 
grounds. The first two of those decisions-Buckley 1·. Valeo,~ 

dealing with the Appointments Clause, and National Lea!{11e <~/' 

*Copyright(!:) Laurence H. Tribe. 1983. This article is a pre-publication of material 
to be released as part of L. TRIBE. AMERICAN CONSTITUTIONAi. LAW, 1978-84 !Foun· 
dation Pres~) (forthcoming). For research assistance in connection with earlier funpub· 
fished) versions of this analysis. I am indebted to Brian Koukoutchos. J.D .. Harvard 
Law Schoof. 1983. and to Thomas Rollins. J.D .. H;l!'vard Law School, 1982. 

** Tyler Professor of Constitutional Law, Harvard Law School. 
I 103 s. Ct. 2764 (1983). 
2 424 U.S. I, 140 ( 1976) (per curiam) (holding the Federal Election Commission to be 

composed in a manner violative of U.S. CoNST. art. 11, § 2, cl. 2, and of the separation 
of powers, insofar as some of the Commission's voting members were appointed by the 
Speaker of the House and by the President pro rempore of the Senate rather than by 
"the President •... the Courts of Law. or ... the Heads of Departments'"). Se1• i1(/i-<1 
note 68; L. TRIBE. Af\.ffRICAN CoNSTllUIJONAL I.AW§ 4-8 (1978) /hereinafter cited as 
L. TRIBE. ACL). Throughout this Article. references to !J11dler deal nnlv with this 
holding-not with that del·ision·s <;Ub',fantive rulings with respect to camraign finane<•s 
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Ci!ies 1'. U\1-r1·.' t.lealing with state sovereignty~appear thus far 
to have been signposts to nowhere in particular. 

Huck.In· I'. Va/1'0, to be sure, triggered rene\\ed caution \i,:ithin 
the Justice Department and in Congres-. lest proposed statutes 
confer on state oflicials-or on others not appointed by the 
federal executive in accord with Article IL Section 2. Clause 
2-"signilicant authority pursuant to the laws of the United 
Statc-.." 1 But Hucklcy has had no acknowledged judicial off­
spring. Indeed, the case seems to have been e-.sentially ignored 
in Clwdlw. the one recent decision that may he partially under­
stood as an application of Hucklcy's teaching about who may 
exercise authority pursuant lo federal statutes. Huckley appears 
in Cluidlw only as a vague symbol that separation-of-powers 
concerns arc to be taken seriously.' 

Unlike Buckley, National J.eag11c 1>( ( 'ities has been noted in 
an impressive array of Supreme Court opinions. But all such 
suhsequent decisions have thus far distinguished, rather than 
followed, National J.eaguc <>/'Cities itself." Indeed, on at least 
one important occasion when National /,cague o(Cities seemed 
directly pertinent, the Court overlooked that precedent 
altogether. 7 

Of course, it is too early to say whether Chadlw, the third in 
the trio of cases imposing new structural limits on Congress, 
will similarly prove to be less a fount of legal development than 
one more episodic judicial outburst against the pragmatic ac­
commodations of our times. 8 But it seems plain even now that 
no clear unifying vision-and surely no vision the Framers of 
the Constitution would have recogni1ed as theirs-~emerges from 

'426 lf.S. !DJ. 845 ( 1976) (holding that ( '1mgress violated the rights of the "State~ as 
States" when it extended the federal minnnurn wage and maximum hour provision~ to 
state and munidpal employees). Set' L TRllll·., ACL. supra note 2, § 5-22. 

'Bwkley. 424 U.S. at 126. 
'Clwil/111, Ill) S. CL at 2781. 2785 n.16. 
".\<'<' EEOC v. Wyoming. IOJ S. Ct. 10.'.'4. !062--M t J9Kll: FFRC v. Mis'>issippi. 4.'iti 

U.S. 742. 75x .. 59 ( 1982); United Trnnsp. Union\'. Lnng Island R.R .. 4'i'.\ U.S. 678. 681>--
90 (19821: Hodd v. Virginia Surface Mm1ng & RL~damatinn Ass'n_ 4.'i2 11.S. 264. 29.1 
l 1981 l; Ma\Sachu,cth v. llni1ed Stal<:s. 4 \'i U.S. 444. 456 n. Ll ! 1978); 1-'it1patrick \'. 
Biller. 427 ll.S. 44'\, 4.'U n.9(1971>), all discUS'cd in the fonhcoming volume. I .. T1rn11. 
AMI IW AN CnNSlllt.lllONAI I.Aw, 1'178-·!'4 ll'oumliitio11 l'ressl. 

's,,e Community Communications Co. v. City or Boulder, 4~5 U.S. 40 ( 1982) (holding 
that a municipality is not entitled to exemption from the Sherman Antitrust Act, 15 
U .S.C. §§ 1-7 ( 1982). under a home-rule delegation of state power); if Parker v. Brown, 
317 lJ .S. _\41 ( 1943) (states are exempted from the Sherman Antilrnst Act). 

"Set' L. TRllll', ACL, supra note 2, § 4-2, at 163. Indeed, with new appointments to 
the Court. even National Le1111ue •d' Cities could still he transformed into an enduring 
source of law. 

198..tl /,egislatil'c \ 'cto J>ci ·i.,io11 3 

the Clwdlw opinion. Although the opinion refers hroadly to the 
Framers' wisdom in not "permitting arbitrary government acts 
tn go unchecked,"'' it seemingly countenances both an executive 
apparatu-. and a federal bureaucracy more autonomous and un­
accountable in wielding their pmver than Congress itself could 
ever have become by using the legislative veto device. 

What emerges from /JucA!i'v, National J,cag11e ii( Cities, and 
( '/wd!w taken as a group is less a coherent picture of checks 
and balances than a sense of judicial frustration and desire-a 
rrn-.tration with governmental structures that have long since 
outgrown the Framers' dreams, and a desire to reclaim-for the 
judiciary as the "least dangerous"' 0 hranch, or for the slates as 
the most mmlest--some measure of the power that, under the 
exigencies of modernity. Congress has sought to centralize along 
the banks of the Potomac. 

II. T111: Lt <ilst t\Ttv1. V110 Du 1stoN: Its UNsPOKFN 

PREMISES 

The separation-of-powers ideal--variously decried as vaguely 
foolish" or prai-.cd as lntly fundamental 12-rcmains a central 
theme for the Supreme Court. When striking down the legisla­
tive veto in INS 1'. Clwdlw, the Court descrihed "ltlhe provi­
sions of Art. I las I integral parts of the constitutional design for 
the separation of pov,ers. " 1 ' 

The intense controversy surrounding the legislative veto is as 
old as the device itself. Since 19.12, Congress has passed a wide 
range of legislative veto procedures allowing it, or one of its 
Houses or committees, to review and revoke the aciions of 

'
1 I0.1 S. Ct. at 2788. 
"' T111 F1 OIRAI 1s 1 No. 78, at 490 !A. Hamilton) (R. Wright ed. 1961 )_ 
" See, l'K. F. l'RANKMJRTFR, Till' Plll!UC ANO I rs GOVERNMENT 77-78 ( 1930) (The 

separatiun of powers principle is ··what Madison called a 'political maxim,· and not a 
technical rule of law."); K. LOI.WINS JI.IN. l'ot.ITKAI. POWER AND Hll' GOVERNMEN-
1 Al. i'Rnn.s-. 34~37 ( 19571 !doctrine is "ohsolelc and devoid of reality"); Miller & Knapp, 
The C1111gressio11al V<'lo: Prcscrl'i1111 the Cons1i1111io11a/ Framt'll'ork, 52 !No. L.J. 367, 
190!1977) ("It is doubtful !hat the concept of separation of powers could really have 
any ohjectivc meaning."); Parker. 1he Historic Basis ofAilministnitil•t' I.aw: Separation 
of Pou·er.1 and .l11dicial Supremacy, 12 RUTCil.RS L. REV. 449. 464-65 ( 1958) (separation 
of powers doctrine is at hcst vague and uncertain). 

"St't'. e.11., Budlcy v. Valeo, 424 U.S. I. 124 (1976) (per curiam); I ANNALS OF 

CoN<>Rr.ss 604 ( J. (jalcs ed. 1789) (statement of James Madison) ("j I )f there is a principle 
in our conslitution, indeed in any free constitulion, more sacred than another, it j, that 
which separates the legislative, exectHive, and judicial power-.."). 

n 103 S. Ct. at 278 l. 



4 Jlan·ard Journal 011 /,egislation I Vol. 21: I 

various federal agendes and departments. 14 Some 200 statutes 
<:ontaining half again as many legislative veto provisinns have 
been enaded-more than hair of them sin<:e 1970 alone. 1' The 
President's power to reorganize the executive hranch, to im­
pound appropriated funds temporarily, to introdu<:e Amerirnn 
armed forces into foreign <:onllicts, to provide nuclear fuel and 
technology to other nations, and to sell sophisticated weaponry 
abroad are all statutorily constrained by the purported authority 
of one or both Houses of Congress to exer<:ise what may loosely 
be called a legislative veto. 1

" 

The legislative veto has hewme steadily more important since 
its conception in the waning days of Herbert Hoover's admin­
istration.17 The veto offered lawmakers a way to delegate vast 
power to the executive branch or to independent agencies while 
retaining the authority to can<:el particular exer<:ises of such 
power-and to do so without having to pass new legislation or 
to repeal existing laws. Whatever the practical virtues or vices 
of the veto, 18 its popularity as a means of controlling agency 
action and executive discretion has been enhanced hy two other 
apparent advantages. First, the veto afforded Congress a visible 
means of stemming the tide or executive regulation of American 
life and industry. Such regulation is at the lowest ehb of its 
popularity since the heginning of the modern regulatory period. 19 

Second, the veto appealed to many who resist deregulation hut 
espouse increased democratic control over those regulations 
which remain.:!0 Yet, while the legislative veto appeared to stand 
at the confluence of the desires to curtail regulation, restrain 
the executive, and assert the prerogatives of popular <:ontroL it 
also stood at the intersection of a number or doctrines that cast 
grave doubt on its constitutional validity. 

"The first legislative veto provision was included in the Legislative Appropriations 
Act for fiscal 1933. Act of June 30. 1932, ch. 314, !i 407. 47 Stat. 382. 414 (repealed 
1966); ,ff<' Ahourczk, Thi' Con{lressional \!t'lo: A Ctm/e/11/)(>rtlry Respon.v.· to l:.".H'c11ti1•e 
l:.'m·roachmmts 011 Le{lislatfre Prero{lati1·e. 52 I No. L.J. 323, 324 n.5 ( 1977), cilt'J in 
ClwJha, JO.IS. Ct. at 2793 (White. J., dissenting). 

1.> Sei• 103 S. Ct. at 2792 (White, J ., dissenting); Ahourczk. supra note 14. at 324. 
16 St'I' UH S. Ct. at 2811-16 app. (White, J., di~sentingJ; 128 CoN<i. RH. S2575 (daily 

ed. Mar. 21, 1982) (listing 33 laws containing legislative veto provi:;ions enacted hy the 
96th Congres~). 

11 Si'e supra note 14. 
'" For a useful compilation of conflicting views, see IOJ S. Ct. at 2797 n.12 (While, 

J., dissenting). 
1
" St't', t'.fi., J. BOLTON, THE LtGISl.ATIVE Vl:TO: UNSEPARATING THE POWERS 8-IO 

(1977). 
20 Sec. e.fi .• Javits & Klein. Co11grrssio11al 01·nsigh1 and the Le{lislati1·i• \lt·to: A 

Constillltional Analysis, 52 N.Y.U. L. Rrv. 455, 459--65 (1977). 

19~41 IA',dslati1·<' \'cto Decision ) 

The constitutionality of the legislative veto was tested not on 
the battlelkld of so crucial an exeu1tive prerogative as the 
pov.er to wage war, hut in a skirmish over the aothority to 
suspend the deportation of a small class of aliens. Congress, 
weary of handling such matters through cumbersome special 
immigration hills, delegated to the Department nf Justice's Im­
migration and Naturalization Servi<:e (INS) limited discretion to 
•.;uspend deportations, subject to a legislative veto within a spec­
ified period hy either the Senate or the House of Representa­
tives. 21 Jagdish Rai Chad ha. born in Kenya of Indian parents, 
had come to the United States under a student visa with a British 
passport. In order to suspend deportation when his visa expired, 
Chadha applied for permanent resident status under section 
244(a)( I) of the Immigration and Nationality Act. 22 That provi­
sion permits an alien who has heen a continuous resident of the 
United States for seven years, who is of good moral character, 
and whose deportation would cause him to suffer extreme hard­
ship, to hecome a permanent resident." 1 Kenya refused to take 
Chadha hack on the ground that he was a British, not a Kenyan, 
citizen. and the United Kingdom told Chadha that he would not 
be allowed to immigrate for at least a year. 24 Since Chadha was 
literally a man without a country, the immigration judge. acting 
on behalf of the Attorney General, granted Chadha's request 
and suspended his deportation."' 

A year and a half later, Representative Eilherg <D-Pa.), Chair­
man of the Subcommittee on Immigration, Citizenship, and In­
ternational Law of the House Judi<:iary Committee, introduced 
a resolution striking Chadha and five others from a list of 340 
resident aliens to whom the INS had decided to accord perma­
nent resident status.-~ 1' The House of Representatives approved 

"Ser Act of<kt. 24, 1962, Pub. L. No. 87-885, § 4, 76 Stat. 1247, 1248, amem/infi 
Immigration and Nationality Act. ch. 477, § 244(c), 66 Stat. 163, 216 (1952) (codified at 
8 U.S.C. § 1254(c)(2) (1982)). 

n I03 S. Ct. at 2770. 
i• 8 U.S.C. § 1254(a)(I) (1982). 
2
' Transcript of llcanng of Deportation Proceedings held Jan. 11, 1974, Joint Appendix 

to the Briefs at 12--15. 33-46, ClwJha (available on LEXIS, Gcnfed lihrary, Briefs tile). 
" Hll S. Ct. at 2770. 
16 H.R. Res. 926, 94th Cong., Isl Sess .. 121 CoNG. REc 40,800 (1975). 

So far as the record .. , shows, the House consideration of the resolution was 
based on Representative Eilherg's statement from the floor that "lilt was the 
feeling of the committee, after reviewing 340 cases, that the aliens contained 
in the resolution [Chadha and five others) did not meet these statutory f"equire­
ments, particularly as it relates to hard~hip; and it is the opinion of the com­
mittee that their deportation should not he su~pendcd." 

Chadha, 103 S. Ct. at 2772 (quoting 121 CONG. Ric. 40,800 ( 1975)). 
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the rnollllion, th11s vetoin):! the \ll\pensio11 or !lwse si\ depor­
tation-,. That House action allowed the -,u-,pensions of the de­
portations of the other J.14 aliens to hecnme linaL thereby per­
mitting those aliens lo remain in the United St;lles. The 
resolution was adopted without debate or recorded vote.~" The 
INS judge agreed with Chadha that the le):!islative veto provision 
in section 244(c)(2) was unconstitutional hut decided that he had 
nn authority to rnle on that question. I le therefore ordered 
Chadha deported.-'8 Following the artirnwnce or his deportation 
order by the INS, Chadha tiled a petition for review in the 
United States Court of Appeab for the Ninth Circuit. That court 
upheld Chadha's constitutional challenge to the legisbt1ve 
veto. 2'' After plenary consideration of the case, the Supn:me 
Court held it over to the following Term for reargument. In 
1983, the Court anirmed the appellate judgment. 111 

The demise of the legislative veto vvas not without its harbin­
gers. Eleven Presidents have gone on record at one time or 
another to challenge the constitutionality of at least some forms 
of congressional vcto. 11 At least live Presitknts have vetoed 

'7 121 CON(>. RIL. 40.800 ( 1975). 
'" 103 S. Ct. al 2772. The Court propcrly rejcrted the .:onlcntion that no Artklc Ill 

controversy existed simply hct:a11sc "Chadha ;111d the INS itookl the '<lllll' position on 
the constitutionality 11f the 011e-llo11sc veto." Id. at 2778. 

'" Challha v. INS. 6.34 F2d 408 f9th Cir. 1980). 11/f'd. IOJ S. Ct. 2764 (!'181). The 
S11prcme Court rccogni1.ed the House and Senate as parties in the case. INS v. Chadha. 
l<H S. Ct. at nn n,5 I l98.1L 

'"INS v. Chadha, 103 S. Ct. 2764 (198~). 
" St't'. e,R .. President's Memorandum of Di"1pproval of lhc Amendmenh 10 the 

Education Consolidation Improvements Act. 19 W11K1 Y Co~w. l'tu s. !)()(. 38 f Jan. 
12, 1983); President's Memorandum of Disapproval of the Amcndmenb to lhe Tribally 
Controlled Community College Assistance Act, 19W11K1 Y CoMP. l'Kt.S. Do<. 7 (Jan. 
3. 1983) (Reagan); President's Message on Regulatory R.eform. 15 WU.Kl Y COMP. PHrs. 
Doc 491 (Mar. 26, 1979); Pre,.,ident's Message on Legislative Vetoc•,, 14 W1 IKI Y CoMP. 
l'l!ES. Doc. 1146 (June 21. 197!0; International Sc..:urity Assislancc A<:t of 1977: Stalc­
mcnt on Signing H.R. 6884 Into Law, (l<J77J 2 l'uB, PAPI l!S 143111\ug. 5. 1977) !Carlcr): 
Veto of lhc Atomic Energy Act Arnemlrnents. 1974 Pun, l'Al't lls 294 tOcr. 12. 1974) 
<l'orJl; !'resident's Statement Upon Signing the Puhli..: lluildmgs Arnendmenl of 1972. 
8 Wu Kl Y CoMP. P1u s. Doc. 1076 (June• 17. 1972); President's Stalcrnent Upon Signing 
the Serond Supplemental Appropriations Act, 8 Wu Kl Y CoMP. f'Hl'.S. Doc. <J38 (!\lay 
28, 1972) tNixonl; Statement by the l're,idcnt Upon Signing the Omruhu.s Rivers and 
Harbor' Bill. I 1%.'il 2 Pun. l'M•r KS IOKZ (Oct. 23. 1%5) <John,onJ: Memorandum on 
Informing ( 'nngn:"ional Commillccs of Changes Involving Foreign b:onomic As,is­
lann: h111ds. 1%3 1'1111. l'·\l'I HS II (Jan. 'I, 1%.3) (Kennedy); Special Mc'>'age lo rhe 
( 'ongre" Upon Signing the lkpartmcnt of Ddcnsc Appropriations At.:1. 1955 Pt 111, 
1' .. \P1 Hs 688 I July U. l95'il (Fi>rnhowcf): Disapproval of !louse Bill Alkr Sme Die 
Adjo1Hn111cnl. 98 CoN< .. Ru '17511 (July 19. J9'i2); Veto of Bill Relating lo Land 
Acquisili"n and Dt'P("al Aclinn~ hy the Arniy, Navy. Air Fnr<.'t', and Fcdt-ral Civil 
Dcfen,c· Ad111inht1<1l1llll. 1951 l'l'll. l'Al'I KS ~80 !May l.'i. 1951 l (Truman); F.D. Rothe .. 
vdt. l\kmora111lum for tht' Al1<1111q (jcnc1<1l !Apr. 7. 1941), t1'/ni1111·d i11 Jack'>on. A 
/'n·.1idn11w/ I eg11/ Ot>i11i1111. llti ll.·\KV. L. R1 v. 1.\5.l. 1357 ( 19511 !Rrn1scveltJ; Veto 
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kgislatiun containing congre'>'>ional v1..·to prov1s1011-, on the e\­
press ground I h<tl they L'llnsidered such provisions unconstittt­
tional. '2 (>the rs have declined lo do so but have raised specific 
objections tu the veto provisions. n It is therefore understanda­
ble that the Justice Department has occa-,ionally conceded the 
unconstitutionality or a legislative veto provision in open court, 
even vvhilc representing the federal government. q 

Much, although far from alL of the controversy over the 
legi-,lat1ve veto was resolved when the Supreme Court held in 
INS 1-. Clwdlw that the one-Hou-,e legislative veto provision in 
-,ection 2-l-l(c)(2) was unconstitutional. 1 ' In an opinion by Chief 
Jthtice Burger,"' the ('our! held that all action by Congress that 
is "lcgisl;1tive" in "character" 11 must he taken in accord with the 
"single, tinely wrought and exhaustively considered, 

l\k"agc fro111 lhc f'rc,iJc·nt of !he llnikd Stal\:,--The Fir,1 lklicicm;y Bill (II. Doc. 
Nu. '2'!). 711 ( 'oNc .. 1{1 <. 24-1' (Jan. 24. 191.'ll <llooverl: Velo Me"age-,·The ll11dgc1 
Bill. 59 CoNli. KtL 8609 (June 4. 19201; I .cgisla<ivc. Executive, and Jmli<.:ial Appro­
priations llill--Vcto Mc"age. 59 CONG. R.1:1· 7026 (May l.l. 1920) (Wilson), 

" l'rcsidcnh hscutmwer. Jolmson, Nixon. F!lrd, and Caner. See, t'.R., Veto of 
Department of Energy Authori1ation Bill. I 19771 2 f'uH. PAl'l'RS 1972 (Nov. 5, 1977) 
(Carter); Veto of the l·cdcral Fin: Prcvenlion and Control Bill, ( 1976-19771 2 Pull, 
PAPI Ks 1984 ! July 7. 1976); Veto of Atomic Energy Act Amendments. 1974 Puu. PAPrRs 
294 <Oct. 12. 1974) <h•rdJ; President's Message Vetoing the War Powers Kesolution, 9 
Wt uo Y CoMP, i'R1·s. Do(, 128.'i ((kt. 24, 1973) (Nixon); Veto of the Military Author­
i1at1on Bill. I 196.'il 2 Pun. l'Al'l-.Rs 907 (Aug. 21, 1%5) 1 Johnson); Veto of Bill Providing 
for the Conveyance l>f I .anJs Within Camp Blanding Military Kescrvation. Florida, l9.'i4 
l'llll. l'Al'I Rs 507 <May 2.'i. l9'i4) !Eiscnlwwcr); set• t1/so Dixon, 111e Coni:res.1io1111/ Veto 
and Se/>lltllfion or l't1\ff(.\. Tire Lxnulil'I' Oil ii Leash,, .'ill N.C.L. Rtv. 423, 428 & 
n,21. 429 & n.24. 4.12 & n.29 ( 1978). Mcmhers of the Ford and Carter administrations 
testified again'! k1;1,lative vetoes in varioll'i legislative hearings. Su. "K· lmpm1·i11R 
Congrt'.1.1i111111/ (hcnight o(Fcdernl R1•g11/11torv ARl't1cics: lleari11Rs 011 S. 2258, S. 2716, 
S. 2Xl2. S, 2878. S. 2903, S 2925. S. 3318. and S. 3428 Bt:fin·e 1he Senate Comm. 011 
(im·1·1m111'11tal Opcrution.1, 941h Cong .. 2d Sess. 124 (1976) (statement of Asst. Alty, 
Gen. Antonin SrnliaJ: Leiter from Asst. Ally. (icn. Patricia Wald to Rep. Peter R.odino, 
Jr. (D-N .. I.) !May S. 1977) <letter pn:pa1cd in response to congressional 'request for 
Justice Dept. opmion), ci1t·d in McGowan. C1111wes.1, Court and the Control 1~{ Dele­
gllt1·d /'1111w, 77 Co1 llM. I.'. Rt V, 1119. l 141-42 ( 1977). 

"The nHhl famous example i' thal of President Franklin Roosevelt. who signe1I the 
Lend-I.case Acl of 1941 de'ipite its lcgi'>lative veto provision but filed a memorandum 
wi1h hi' Atlorncy (icncral a'>serring rhe Pre,idcnt's constitlllional ohjcctions to the 
concurrc11t resolution veto scction of rhe hill. F.D. Roo,cvclt, Memorandum for the 
Attorney General tApr. 7. 1941 ), reprinted in Jackson, A Presiclmrial /.ega/ Opi11io11, 
66 llAKV. L. Ri:v. IJ'iJ. 1357 (1951L Presidents have otlcn restrained their opposilion 
to specific legislative veto provision' where they gre;1tly desired t~e stat111ory authority 
vc<,tcd m the bill' containing such provi,ions. s,.,. J. Bo1 JON • . 111pra note 19, at I0-13. 

'"Then A.,,.,istant Allorney Oencral Rex I.cc, for example. made 'uch an admission 
lo the Co11rl of ( 'laim'i in Alkins v. Uniled States, 556 F2d !028, !079 (Ct. CL 1977) 
1Skclton. J .. conctunng in part and dis'irnl1ng in par!), ccr/. dmied, 4.14 U.S. 1009 
( l'i7Kl 

" 1113 S. Cr. 2764 ( 1'18.11. 
"'The Chief Jusric·c's opinion"'"'" joined hy Jusliccs Brennan. Marshall, Bla<.:kmun. 

Stevens, and OTunnor. 
11 103 S. CL al 278.'i. 
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proccd111c""' \L'I out in the "c\plil'il and unamhiguoth provi­
"ion\" or Article I. 1'1 Tlw'>e provi~iOll\ e.\pfl'\\ly 111;111d;1te holh 
hic<1111cmli1v (p;t\'i;tgl' by a m<ijorily of hoth llothe-.lw and prcs­

c11t111c11t lo the Pre'>ident for po'>sihle veto (with a requirement 
or two-thirds of each House 10 overriJeJ. 1

' 1101 simply when 
Congress p111por1s to he legislating but \\henever it lake" action 
that must he regordcd a-; "lcgislative."·1Y Otherwi-.e. the '>cpa-. 
ration of powers-which the Court saw as more than "an ab­
stract generafiLation"41-co11ld he betrayed by congres'>ional 
lawmaking masquerading as something ehe. Given the "hy­
draulic pres\tire inherent within each of the separate Branche" 
to exceed the outer limits of its power:· 14 !he Court mu"t police 
all such attempts by Congress to circumvent the bii..:ameralitv 
and presentment checks on its authority. /\ law by <111y other 
name is still a law. 

According to a majority of the Court. the House veto of 
Chadha's status as a permanent resident alien hail lo he viewed 
as "an exercise of legislative power. " 4' Thus. since it was neither 
approved hy both Houses nor presented to the President for 
signature or veto-two independently fatal flaws-the House's 
action was doubly unconstitutional.·11> 

That "a law is a law is a law" is hard to refute. But that 
statement sheds little fight on ll'hy the veto at issue in Clwdlw 
11·as so "law-like" an action that it "had" to be deemed legisla­
tive. Certainly the Court's careful enumeration of the "four 
provisions in the Constitution, explicit and unambiguous. by 
\vhich one house may act alone with the unreviev.ablc force of 
law. not subject to the President's veto"·17 is of no help in decid­
ing which of the actions that a House might seek to take /)/tr­

.rnant to a statutory dl'll'g11tio11 o{ poll'a are inherently "legis­
lative" in nature. 48 

'" Id. at 2784; st'e also id. at 2786. 
'"Id. at 2781. 
""U.S. CONST. art. I. §§ I. 7; see 103 S. CL ;it 2710- 84. 
41 U.S. CoNsr. art. I,§ 7. cl. 2; sl'l' 1113 S. Ct. at 2782-83. 
" 103 S. Ct. at 2781. 
41 un s. CL at 2781. t(UOli11g Buckley V. Valeo. 424 U.S. I. 124 (1976) (per curiam). 
" 10.l S. Ct. at 2784. 
" id. at 2787. 
""id. at 2787--88. 
•' 103 S. Ct. at 2786 <emphasis added). The four provisions are U.S. CoNsl. art. I. 

§ 2. cl. 6 I House impeachment); ll .S. C'oNs 1. art. I.~ 3. d. 5 (Senate !rial and c1invictio11 
in impeachment cases)~ lJ .S. CoNST. arl. II. tj 2. cl. 2 (Semite approval of presidential 
app<>intments); U.S. C'oNSl. art. II.§ 2. cl. 2 (Senate trealy rat11icati1m). 

'"Sa Ill.I S. Ct. al 2804 n.21 !White. J., disscn!ing). 

19841 /,1',i:i.\lati1·<' \ ·c10 l>l'<'i.1io11 l) 

The Court's only di rec I attempt at dclining this set of inher­
rntly legislative actions is also not particularly illuminating. The 
('hid Ju-..tict.• explainnl that the veto of Chadha's suspen'>ion of 
deportation was "essentially legislative" because it "had the 
purpose and effect of altering the legal rights, duties and rela­
tions of persons ... outside the legislative hranch." 1" Absent 
the veto. ;tlh:r all, Chadha would remain in the United States. 
Therefore. "Congress h<is octed and its action has altered Chad­
ha's status."'0 Moreover, "lwlithout the challenged !veto! pro­
vision in * 244(c)(2), this !change of status! could have been 
achiL'.ved, if at all. only by legislation requiring deportation. " 11 

In a sense, all of this may be so. ' 2 But the same observations 
could apply with et1ual validity to nearly all exercises or dele­
gated authority. Nearly all such actions alter legal rights, duties, 
and relations, thereby changing the legal status of persons out­
side the legislative branch in ways that, ll'ithotil the challenged 
delegation. could have been achieved, if at all. only by 
fegi-.lation. 

Both through nrlemaking and through case-by-case disposi­
tions, exercises of delegated authority change legal rights and 
privileges no less than do full-fledged laws. Unlike such laws. 
however, these actions need meet neither the bicamerality re­
quirement nor the presentment requirement. Indeed, as Justice 

"' IO.\ S. Ct. at 2784. 
"'Id. al 2784-85 (emphasis added}. 
11 Id. at 2785 (footnote omitted). 
''In another sense, 11011<' of this is so. For example, as Justice White argues in his 

dissent. the structure and history of§ 244(c} make plain that, unless and until Congress 
rntifics a dcportablc alien's permanent residence by the silence of both the House and 
the Senate in the congressional session in which the Attorney Gcncri1I reports his 
suspension order am! in the next session. the suspension order merely defers deporta­
Jiun. This order alters no legal rights; it merely proposes such an alteration. 103 S. Ct. 
at 2804--08 !White. J .. dissenting). The retort of the Chadha m<1i11rity-that this under­
standing of the legal scqucm;e would impcrmissihly allow Congress to legislate hy 
inacti1•n. see 101 S. Ct. at 2787 n.22--is less than convim;ing. As I have suggested 
ebewhcrc. constitutional objections lo lawmaking by inaction arc inappositc when 
Con!!n:ss itself cnach a statute ascribing operational meaning lo its own future silence: 

Sunset provi•rnms fasaihc meaning to silence) hy creating situations in which 
inaction by a future Congress will lead u law to /ap.H' when it would otherwise 
have survived. And the one-House veto technique ... docs so by making the 
fad 11f joint i11111'1io11 by both Houses for a specified period the rnndition 
wecnlc111 for an agency's action under its delegated authority to become final. 
0111.:e authority has been delegated in this spcci;il way, such inaction by Con­
gn:ss functions 1101 as a "sign" of uncna<:ted "intent," but rather as an operative 
fact giving final cffct:t to an othcrwi'>c incomplete exercise of delegated power. 

Tribe. Tmrard a S1·11uu o( J/111 Unsaid: ( ·a11.1tmi11g 1hc Sounds of Co11gre.1.1iot1al and 
Cu11.11i1111im1<1/ Silence. 57 JNn. L.J. 51'\. 528-29<1982) kmpha-,is original); .1ee alrn 103 
S. Ct. at 2796 n. I l (White, J., dissenting). 



10 llt11Tard ./011mol 011 iA'gi.,fotion !Vol. 21:1 

White stre..,..,eJ in his thoughtful tlisscnt,' 1 we live in a ..,prawling 
administrative state in \vhich "legislative" power. in the exact 
scn'ie employed by the Clwdlw majority. is m11ti11dr exercised 
by the federal executive branch. by the headless "fourth branch 
of !he government, "'·1 and even hy private individuals ;rnd 
groups." These exercises of power all occur \Vithout any of the 
structural checks the Clwdlw Court held indispen'iahle when 
similar power is wielded by legislators pursuant to otherwi..,e 
indistinguishahle statutory delegations of authority to Congress 
or to one of its parts. Yet the absence of those checks is evi­
dently deemed immaterial in these many cases. 

In other words. it is only when power is delegated to Congress 
(or lo part of that body) that the Court insists on squeezing ..,uch 
power into one of the three classic pigeonholes envisioned by 
the Framers, labeling that power "executive," "judicial." or 
"legislative." The Court therefore appears to suppose that. al­
though members of the executive or judicial branches (or of 
hybrid entities difficult to classify as either) need not he seen as 
acting purely in their executive or judicial capacities when they 
act pursuant to a statutory delegation from Coni:n-ess. members 
of the legis/atil'l' branch must be seen as acting purely in their 
lawmaking role even when they are simply discharging duties 
delegated to them by statute. It is as though the mere fact of 
statutory delegation obviates the need for formal classification 
of the power delegated when the recipient or such power is 
outsidt' the legislative branch, while the fact of delegation some­
how becomes irrelevant in assessing an exercise of delegated 
power by part of the legislative branch itself. 

The only imaginable justification for what .lust ice White c;illed 
"this odd result"'6 lies in a principle never expressly articul;ited 
by the majority: "that the legislature can delegate authority to 
others hut 1101 to itsl'f( "' 7 Although the Chad/w majority never 

" to:l S. Ct. at 21-101-04 (White. J.. dissenting). 
'-' Process ( ia' Con·rnmcrs Group v. Consumer Energy Council of America. 10.l S. Ct. 

J5.'i6, J5:"!! i 19!!J) <White. J .. dissenting). 
" !01 S. Cl. ;1t ~Xtl.1 (White. J .. di"entinµI tL·i1inµ l !111ted States v. Rod Ruy;il CnPp .. 

.\07 ll.S . .'i.B. ;;77 119\9)) hlalutory delegalion to affected prod111.:crs of 'ipccitied com­
rnoditil•s); Currin v. Wallace. JOii U.S. I I 1939) (stal!llory dclc!(alion tn farn1cr' affct:lcd 
hy rcstrictim1,; upnn production or marh·ting of agncultuntl nnnmodities). 

'" llU S. Ct. at ~HOJ t White, 1 . dissenting). 
"Id. at 2802 (cmphllsis added). Rather than reflecting generic problems with the very 

logic nf sdf-rdcren.:c. inhibitions (If a "L'.onslituti,rnal" .;harnctcr ag;tinst self-delcgatwn 
would prcsurn;1bly reflect more partk11laristic c<1nccrns as 10 the f'.1rd111/,1gr of mies 
and uf their behavioral tlahoration. (/. D. Horst AllTl·H. Gont 1 • EM 111 H, BM H: AN 

198-1-I /,i•gi.\lutii«' i·('fo l>ecision 11 

says this in so many words .. it seems to n .. ~cogni1e that the 
decision's pivotal rationale is indeed to he found in this unspo­
ken premise. In a relatively cryptic footnote. the rrn~jority admits 
that agencies and executive officers commonly \viekl "quasi­
lcgislative" power'x \vithout the safeguards of bicamerality and 
presentment. The Court proceeds to distinguish such exercises 
of power solely on the ground that those who wield it are 
executive officers-that is. officers whose appointment is by the 
Chief Executive or his subordinates and whose conduct is al­
ways subject to judicial review for compliance with duly enacted 
'ilatutory standards. ''1 

Such judicial review is. admittedly, unavailable to ensure that 
legislalive vetoes are wielded only in the cin.:umstances, and for 
the reasons. contemplated by the underlying statute. For, even 
if all veto-delegating statutes were to specify the conditions 
under which legislative vetoes could he invoked-something 
most such statutes certainly do not atternpth0-the Speech or 
Debate Clause1

" would presumably prevent any court from hold­
ing a member of the House or Senate accountable for that 
member's vote on a veto resolution. 6~ 

E rt RN At Got DtN BRAID I 1979). An analo!(y between legislators and testators is useful 
in discU'."ing this poinl. Rules permitting testators-so long as various formalities arc 
observed-to delegate to independent others the discretionary authority to itt:l with less 
formality than is demanded of the testamentary disposition itself need not entail the 
existence of mies permitting the same testators, acting with identical formality. to attach 
decisive ..:onse4ue111.:cs 10 their own future informal actions (e.g., "I hcrehy hequcalh to 
my nephew whichever bonds I happen to leave in my desk the day I die"). Similarly, it 
rnight he supposed that rules permitting legislators-as long as they comply with the 
formalities of hicarnernl agreement and prcscntmcnl-.(0 delegate lo agwcics the dis­
.:rctiom1ry authority to ael informally ti.e .. without the safeguards of bin1rncn11ity and 
presentment) need not entail the existence of rules perrnilling the same legislators. 
acting idrnrically, to attach decisive consequences to their own future non·lawmaking 
ach. llowever. the re11.1<ms for taking this view as to testators-reasons grounded in a 
fear that ritualized solernnily in the ass111nption of a role will assure adequately consid­
ered choice. while inll•rmal. independent action might not do so----<ire difficult lo extend 
10 the congrc,.,ional-;1tlminislrat1vc ..:ontcxt. 

'' 10.l S. Ct. at 2785 n.16. 
"'Id. 
"' h>r a relativcly rare exception, see 20 U .S.C. § 1232(d)( I) ( 1976 & Supp. IV 1980) 

!specifying that a regulation by the Sccrclary of Education may he vetoed hy umcurrcnt 
resolution only if deemed by Congress to he "inconsislenl with the Act from which !the 
rc!(ulatit>nl derives ils authority"). 

"' U.S. C0Ns1. art. I. § 6. cl. I f"ll'lor any Speech or Dehatc in either House, 
jmcmhcrs of Cnngre'.>SJ shall not he 411c,1ioncd in any other Place."). 

"' It is, perhaps. a theoretical po"ibility that deciding whether or not to cast such 
votes rnighl he deemed a task so inhercn1ly non-legislative in character as lo fall outside 
the protcctitlfl tif the Speech or Debate Clause. Bill the breadth of the protcclion lhc 
clause has been deemed lo confer seemingly pn:cludes .such a result .. 11'1' I .. TRiil!·, 
ACL .. rnprn nole 2. § 'i-18. and cerlainly pred1.1des it for a Court that deems a one­
House veto an rnhcrently /,.gi.1/11ti1·1' acl. 
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The '>a Ille insulation from judicial review may also exist. how­
ever. even with respect to exercises of delegated authority by 
officers outside Congress. Even the Clwdlw majority conceded 
that Article Ill limits on the federal judiciary would ordinarily 
prevent federal courts from reviewing exercises of executive or 
administrative discretion .f{11·orohle to the private parties whom 
Congress seeks to regulate: witnes:-, the Attorney General's sll'>­
pension of deportation of Chadha himself.'' 1 Thus, even where 
the available criteria for judicial review might create more than 
an illusory predicate for holding the agents of delegated power 
within statutory bounds in the context of a properly justiciable 
case or controversy.''4 the case-or-controversy requirement itself 
refutes the notion that the exercise of congressionally delegated 
authority by agents outside Congress "is "/lrny.1 -,ubject to check 
by the terms of the legislation that authori1ed il. "'" 

Thus the only objection peculiarly applicable to the exercise 
of statutorily delegated power by all or part of Congress itself.­
as opposed to such exercise of delegated power by an agent or 
agency e.rtcmal to Congress-must be the proposition that en­
trusting members of Congress with such power ipso facto con­
fers upon federal lawmakers the mantle of "officers" of the 
United States government. in violation of the Appointments 
Clauseh'• and of the Incompatibility Clause."7 It is noteworthy 
that the Clllldlw majority not only foiled to mention but also 
seems not to have envisioned"x any such rationale for its holding. 

• 1 103 S. Ct. at 2787 n.21 (invoking this observation as a reply to Justice P(>Wcll's 
rationale. 103 S. Ct. at 2788-92 (Powell. 1., concurring), tlwt the one·lfomc veto in 
Clwdlw usurped ajmlkial function); .11·1· 103 S. Ct. al 280.l, 28!0 (White. J., d"scnting). 

""Sa, c.i; .. Motor Vehidc Mfrs. Ass'n v. State Farm Mui. Auto lils Co .. !OJ S. Ct. 
2856 ( 1983) (holtling that the National Highway Traffic Safety Athnin1stratinn acted in 
disregard of its statutory duties in revoking passivc-rc>trainl requirements v. ithn11t 
adequate substantive basis). 

6' 103 S. Ct. at 2785 n. 16 (emphasis added). ... 
!The Presidentl shall nominate. and hy and with the Advkc anti Con'iclll nf 
the Senate. shall appoint Ambassadors, other public M111istcrs and Consuls. 
Judges of the supreme Court. and all other Oftkcr'i of the United Stales, whose 
Appointments arc rwl herein otherwise pnwidcd for. and whid1 shall he cstah· 
lished by Law: bnt !he Congress may by Law vest the Appointment of such 
inferior Officers. as they think proper. in the President alone. in the Courts of 
Law, or in the Heads of Departments. 

LI .S. CoNs r. art. II. § :!, cl. 2, app/i,·d in Buckley v. Valen, 4:1.4 LI .S. I, 40-4 I ( 1976) 
(per i.:uriaml. 

"'U.S. CONST. art. I, li 6, cl. 2 C!Nlo PersLlll holding any Office under the United 
States, shall he a Member of either !louse during his Continuance in Oflkc."). 

'"'The Court cited Buckley v. Valeo. 424 LJ .S. I l 19761 (per rnriam), only in passing 
and only for a less directly relevant proposition. St•e IOJ S. Ct. at 2774, 2781. 2785 n.16. 

l9X4J /,cgi.,/atit·e \'('fo lkci.1io11 13 

Instead the ( 'ourt in-.isted that invrn:ation of the legislative veto 
at i-.sue in the case before it //(/d to be regarded as an exercise 
nf fcgi1/atii·e authority"'1-a .. characteri1ation I under which I the 
practice does noL even on the surface, constitute an infringe­
ment of executive ... prerogative."7n 

One must, nonetheles-.. ask whether this rationale that "Con­
gressmen cannot he oflicers" could be put forward to declare 
the veto unconstitutional. Its key premise would, of course. 
have lo be tlwt the delegation or legislative veto authority to 
Congress (l11· 10 part of that body) automatically makes the 
members of Congress who are entrusted with such veto power 
into "oflkers of the United States." The objection would then 
have to he made that these oflicers were not appointed by the 
executive branch in the manner required by Article II. Section 
2. Clause 2. 71 To add the final blow, it would be stressed that 
the very membership of these officers in Congress violates the 
Incompatibility Clause of Article I, Section 6, Clause 2. 12 

The argument is a tidy one~hul it confronts at least one major 
problem. Neither is there. nor could there be, any general prin­
ciple that anyone lo whom a federal statute delegates a signifi­
cant decisionmaking role on which the rights or duties of persons 
outside Congress may depend becomes, hy virtue of such del­
egation, an "'Officer of the United States" within the meaning 
of the Appointments Clause and the Incompatibility Clause. If 
such a principle existed, then Congress could not "confer upon 
the S101n"-which are surely not United Stales '"Offkers"­
"an ability to re:-,trict the flow of interstate commerce that they 
would not otherwise enjoy. " 71 And the private individuals and 
groups to whom decisionmaking roles were delegated iri Currin 
I'. Wollilcc'~ and United Sll1f1'.\ 1'. Hock Royal Co-01>crati1'c, 1' 

''" See ltU S. Ct. at 2784-87. 
"' 10.1 S. Ct. al 28!0 <White. J., dissenting). 
'
1 Sec L. TtUHI. ACL. supra note 2. § 4-8 . 

': Presumably someone like Chadha--i.c., someone adversely affected by an action 
l<ikcn by a member or Congress in an allegedly "incompatible" roJc.-would have stand­
ing lo invoke the c.:lause in a lawsuit urging that the action he disregarded. Cf Schlesinger 
v. Reservists Comm. to Stop !he War, 418 U.S. 208 (1974) (holding that individuals 
suing only in their capacity us citizens lack standing to invoke !he Incompatibility Clause 
agai11't members of Congress holding commissions in the Armed Forces Reserve). See 
u/.w L. TRllll:, ACL . . wpra note 2, § 3-20, al 89-91. 

" 1.ewis v. BT Inv. Managers, 447 U.S. 27, 44 (1980) (emphasis added). Set' 1tenerally 
L. TRiii!, ACL, supra note 2, § 6·31. 

74 .106 U.S. l ( 1939) (marketing restrictions effective only upon approval by majority 
of affected farmer' 1. 

" .107 lJ .S. 'U3 ( 1939J !marketing order'> issued by Sccn:tary of Agrirnlturc subject 
lo veto by certain affected producer.,). 
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for exarnplc. would have heen Unikd St"k" officer'i \vho'ie 
failure to he appointed in w:cord \.\ ith Article II would havc­
nin<;tituted fatal comtitutional flaw'> in the '>tatutory 'icheme'> 
upheld in those two landmark Jeci'>ion'>. 

What made the members of the 1-'eder<d Llection Commis .... ion 
O:ECl United States "officers" in H11d.lc\· '" \'(//co \.Va'> the 
significant executive respon-,ihility those 1:Ec members exer­
cised under the 1-'ederal Elect ion Campaign Act of 1971. '" The 
respon'>ihility exercised hy the Hou .... e and Senate under the 
reservation of legislative veto authority '>I ruck dov<"n in ( '/1iidli11 
seem'> profoundly different. Whether viewed as the 1111icu1111·r1il 

njcctio11 of an action taken hy the Attorney General in those 
instances where a veto is cast by one House. or viewed as the 
hicanwral l/Cl'l'flf{///('(' or a legislative proposal made hy the 
Attorney General in those instam:es where neither House vetoes 
the Attorney General's suspension of Jeportation. what Con­
gress does ,in cases like Clwdlw hardly seems lo involve 
congressional interference with the "execution" of any enacted 
law. Indeed. it bears repeating here that the Ch<llfl/(/ majority 
itself was at pains to insist that the power at issue in the veto 
is "legislative" in 11ature. 1x 

Whatever classification scheme one may adopt for other pur­
poses, the core concern of the Appointment'> and Incompatibil­
ity Clauses hardly seems to be activated by legislative vetoes 
of the sort involved in Clwdlw. That concern. which is tied 
closely to the Constitution's rc.kction of parliamentary govern­
ment, is to ensure that federal executive power is located under 
the ultimate direction of a single President chosen by and re­
'>ponsive to a national elccl~lrate. Sud1 power i'> not to he dis­
persed among a series of ministrie'> selected from the National 

"• Federal Election Campaign Act l>f 1971. Puh. I.. No. 92-22'\, 86 Stal. .1. 11111<'11dnl 

/>v Federal Election Campaign A..:I Amcndmcnh of 1974. 1'11h. I.. No 93-44.1. 88 Stal 
126) (cndilied al 2 U.S.C. ~~ 431--45) (19821): .11·1· Buckky v. Valeo, 424 ll.S It ll/7hl 
(per curiam). The 1974 amendments to that 1971 ad vc,tcd in the cigh1-rnc111hcr H·C 
primary rcsp<•nsihility for administering and enforcing the act by bringing civil a..:11ons 
against violators. making rnks for <:arry111g out 1hc acl's provi'iiom, lcmporarily dis-
4ualifying fcdcrnl candidates for failing to file rc411in:d rep<>rh. and aulhori1,ing Clrnvcn­
tion npenditurcs in execs'> of the acl 's specilicd limit\. lkcausc sud1 pov. crs of cn­
lt•l'lTlllcnl. rulcmal..ing. and atljudicatinn ,·,n1ld nol "he n:g;irdcd a~ merely in aid of 1he 
kgislative function of Congn:''·" ul. al I .Hi, they nn1ld be "ncn:ised only by persons 
who are 'Offa:~·1, of the United St;1tes,"' id. at 141. 

" Se1· suf'ra note 52. 
"Sec .\/lf'l'il note hl/ and a..:co111p<1nying text. 

ILJK4l l.t·.i.:islcui1·1· \ "·ro l>1·ci.,i1111 l.'i 

I .egi'>lature. each headed by a congressman answerable only to 
a local con .... tituency .. ,, 

<iiving Congress a legislative veto over certain intrinsically 
executive fllrll·tions. such as the initiation of criminal prosecu­
tions,x" or entrusting a legislative veto to a congressional com­
mittee or committee head, might significantly implicate this anti­
parliamentary concern. But treating all legislative vctoe-,x 1-or 
even all vetoes in situations analogous to that in Clwdlw-as a 
threat to the Constitution's choice of a presidential over a par­
liamentary sy-,tcm seems altogether implausible, particularly in 
an era when presidential politics may be no less sectional than 
congres...,ional politic'> often is. 

Apart from this anti-parliamentary rationale, Cltadlta might 
he deemed dcfen'>ihle on an entirely different ground in those 
special contexts where Congress or one of its Houses uses a 
legislative veto either to decide the legal fate of an identifiable 
individual or lo pass upon the conformity of generic rules or 
regulations to the underlying statute. In such cases, the task 
Congre'>s has delegated to itself is arguably too "'adjudicative" 
111 character to be performed by anything but a court. Perhaps 
-,cn...,ing the difficulty of reconciling this argument with the long­
standing judicial approval of agency action "construing" Con­
gress's laws in both generic and inuividual settings,x2 Justice 
Powell, who'>e concurring opinion was the only one to voice 
this partirnlar view. endorsed it only as applied to action hy a 

"' .frc T111 F1111 R,\I tsl No. 76 (A. Hamilton). Sec also J. STORY, COMMl'NTARIES 

ON I Ill CONS! 11 llf ION OF I Ht UNl'l lcO s I A 11.S § 1523 (Boston 18.HJ; <I Florida Lime 
& Avocado (irowep, v. Paul. 37J U.S. 132, 150-51 ( 1%'\J (refusing lo accor:d national 
pre-emptive effc1:1 lo federal marketing rules not drafted "hy impartial experts in Wash­
ing1011 1ir even in Flonda. hut rather by the South Florida Avocado Administration 
Cnrnm!llce." under a deleg<Jtion of federal reg11latory authority). 

""See I0.1 S. Ct. at 28!0 (White. J .. di-;scnting). 
" In fact, without ,,1 much a-, selling the i'suc for separate hricfing or argument, the 

{ 'u11rl summarily extended ( 'hadlw lo lcgi,Jativc vetoes of entirely generic rulcrnaking 
by atlmini,trators or executives less than two weeks later in a sci of eight related cases. 
l'ru..:c." Uas ( 'unsumcrs Clroup v. (\m'ilrnlcr Energy Council of America, IOJ S. Ct. 
.155<1 ( l9X'\), af/'g 11w111. Con,urncr Energy Council of America v. FERC. 673 F.2d 42.'i 
lD.C. Cir. 1'1821 (Nos. Kl-2008, Xl-2020, 81-2152. and 81-2171), denying cerl. to 67.1 
F2d 425 (Nos. 82-177 and 82-209), and rn·'g 111011. Consumers Union of United States 
v. FTC. 691 F.2d 57) ([).('.Cir. 1982) (Nos. 82-935 and 82-1044). /'mce.1.1 Ga.v invalidated 
the nne-llou'c kgisbtive veto provision of the Natural Ga, Policy AL'l of 1978, as 
applied to a Fl·:RC regulation shifting p<irt of burden of higher natural gas prices from 
n:sidential lo industrial users. and invalidatt:d the two-!loll\C legislative veto provision 
of 1hc h:dcral Trade ( 'ommi\,ion Improvements AL'! of 1980. a\ applied lo an Ff'C 
regulation requiring u,ed car dealcf", lo discl1he niaJor dcfc<.:1'> lo h11ycn,, 

"-' See, 1'.g .. FH' v. Democratic Senatorial { 'arnpaign Comm., 454 ll .S. 27, W ( !'181). 
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legislative body a<lverscly affecting the legal stallls or a specific 
person. Such action. he opined. ()lfrn<ls "not only ... !the 
Constitution's! general allocation of power. hut also ... the Bill 
of Attainder Clause," which concretely embodies "the Framers' 
ClH1cern that trial by a legislature lacks the safeguards necessary 
to prevent the abuse of power."xi 

The most striking thing <1bout any such rationale for the 
Clwdlw result-either in the broader form represented hy a ban 
on delegating adjudicative tasks to bodies other than courts. or 
in the narrower form espoused by Justice Powell-is that this 
rationale would dil'orce the C/uullw dccisio11 t'11firclv fi"0111 o/J­
jections lo !he /egislatil'e 1·l'fo us s11ch. For if exerci1.,e of the 
legislative veto is objectionable because it usurps the functions 
of an Article Ill court by "construing" pre-existing law in a 
manner hinding on the fe<leral judiciary. that objection seem­
ingly remains even if such usurpation is engaged in hy both 
Houses acting with the signature of the Prcsident.x4 And, even 
more clearly, if exercise of the legislative veto is objectionable 
because it amounts to trial by legislature, that objection persists 
even if bicameral action and presentment to the President arc 
assured. Chadha's claim under t,hc Bill of Attainder Clause 
would not have been weakened in the least had his exile from 
this country been legislatively decree<l by the House and Senate 
acting through an ordinary hill designating Chadha and hi..; live 
co-victims for deportation notwithstanding the Attorney ( len­
enll's favorable ruling-a hill solemnly passed with the political 
safeguard" of hicamcrality and duly signed by the President in 
full conformity with the Presentment Clause. 8

' 

Thus. to whatever extent it is the usurpation-of-judicial-func­
tion theme of Clwdha, or its hill-of-attainder llavor. that may 
commend its factual outcome to some ohscrvers, the Court's 
legal holding seems even harder to defend than the invalidation 

• 1 103 S. Ct. at 2789-90 <Powell. J., concurring); see U.S. CoNsT. art. I,§ 9. cl. .l. 
St't' R<'llt'Tallv L. TRIBE, ACL, supra note 2. *§ 10·4 to 10-5. 

••That Congress's action would therehy comply with Article l's formal requirements 
for legislation certainly would not preclude its invalidation on these Artide Ill grounds. 
See. t'.J.1., United States v. Klein, 80 U.S. (13 W;1ll.) 128, 146--47 (1872), di.1('11ssed in 
L TRIBE, ACL. supra note 2. * 3-5. at J<J.-40. 

•' <T L. TRIBE. ACl., .rnpm note 2, § 10-6. Justit.:c Powell seems to recognilc as 
much when he compares "the effect on Chaclha's personal rights" with the impact "had 
he hcen acquilled of a federal crime and thereafter found by one House ol' Congress to 
llilve hcen guilty." 101 S. Ct. at 2791 n.8 <Powell. J., corn:urringl. Needless to say. such 
a legislative "cllllviction"' would fare no heller if decreed by both !louses with the 
President's express appmval. See hi. at 2792 n.9 (Powell, J .. concurring). !Jut .1ee id. 
al 2776 n.8. 2785 & n.17 (purporting to leave this question open). 
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or "an entire class of statutes based on ... a somewhat atypical 
and more-readily indictable exemplar or the class."Hh For in 
truth, the Clwdlw decision-if viewed through a 11surpation-of­
adjudication lens or a bill-of-atrainder lens-is 1101 an exemplar 
or "tile class" or legislative vetoes ti! all. 

Clwdlw thus 1.,eems remarkahle particularly because it is so 
trt111sparc111ly perplexing. The gaps in the Court's argument are 
almost too obvious, leaving one with the strange feeling that 
comes from <.:onfmnting an edifice in which the flaws seem too 
conspicuous to he accidental, rather like approaching a building 
with win<lows but no Joor. Surely the architect knew that the 
omission would strike others as a defect in design. But if the 
architect knew, then are we perhaps overlooking something'! 

Two speculations suggest themselves. The first is that Clwdha 
represents a return to a form of constitutional exegesis that 
simply proclaims intelligible essences more than it purports to 
explain or to justify philosophical or practical premises. 'The 
legislative veto simply is a perversion of the Constitution's de­
sign," the Clwdlw Court seems to announce; "those who cannot 
'sec' it that way arc just out of touch." The second, and more 
plausible, possibility is that Clwdlw represents only a transition 
to a more thoroughgoing repudiation of the constitutional up­
heaval that led lo the approval, beginning in the mid-1930's. of 
the modern administrative state. Even if Clwdlw makes little 
'\ense against a backdrop of nearly limitless judicial tolerance 
for delegations of lawmaking authority to federal agencies and 
commissions, the decision would at least be of a piece with a 
significant judicial tightening of the limits within which Congress 
nrny entrust <111vo11e with lawmaking power. 87 

In the end, for those who lin<l neither of these speculations a 
satisfying enough ans~·cr, Clwdlw must remain something of a 
mystery. Neither the near-unanimity with which the Court de­
cided Clwd/J<1, nor the breathtaking sweep of the Court's hold­
ing, arc easily explained by anything in the Constitution's text, 

'"' 103 S. Ct. Ht 2796 (White, J.. dissenting). 
"Ju>tice White may have just thi> in mind. He finds in the majority's holding ''<t 

profoundly different c<>nccption of the Constitution than that held by the Courts which 
sanctioned the modern administrative state." Id. at 28 Ill (White, J., dissent mg); see 
also supra note 64; <f American Textile Mfrs. Inst. v. Donovan, 452 U.S. 490, 543-48 
(1981) (Rehnquist, J., dissenting. joined hy Burger, C.J.) (arguing that OSHA was ;in 
um:onstitutional delegation of legislative power to the executive hram:hl: Industrial 
Union Dep't., AFL-CIO v. American Petroleum Inst., 448 U.S. 607, 671-88 ( 1980) 
(Rehnquist, J., concurring! hamcl. 
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history, or strncture: hy the rorce l~r the Court's own logic: or 
by the thrust of any analysis thus for advanced, at least to my 
knowledge, in the decision's defense. That C//(/d/w realigns 
power in America in an extraordinary exercise of what some 
like to call "judicial activism" is clear enough. Whr the Court 
has chosen to take this step remains unclear. 

Ill. AuoWABLE Mn1101>s 01· Ex PosT CoNGKLSs10NAt 

RESTHAINT ON Ext:ClHIVE AND Ac;t NCY 

An 10N A FIEH Clwd/f(I 

Just how 11wch and in what precise ways the Cluullw decision 
realigns governmental power also remains to he seen. That the 
ruling, purely as a matter of arithmetic, "[struck! down in one 
fell swoop provisions in more laws enacted by Congress than 
the Court has cumulatively invalidated in its history,"Kx seems 
indisputable. But how "monumental !al change !will result! in 
the way government does husiness"89 will surely depend (a) on 
how many devices wwlogo11s to legislative vetoes are actually 
felled by Clwdfw's ax; and (b) on how many of the provisions 
rendered inoperative by Clwtllw must be Jcemed i11.\ncra/7/c 
from, and thus fatal to. the entire delegations of authority to 
which those provisions are attached. 

So far as Clwdlw's reach into analogous areas is concerned. 
even the most cursory analysis uncovers many legislative meth­
ods for containing, after the fact. the power delegated to agt'n­
cies, commissions, or the executive hranch that simply do not 
implicate the holding of Cluullw at all. Thus. even the hroadest 
reading of Clwdlw contains nothing that would prevent Con­
gress from enacting "report and wail' provisions. The Federal 
Rules of Evidence and of Civil Procedure are already governed 
by such provisions-mandating that rule changes slwll not take 
effect as law until after the legislative session in which they 
have been reported to Congress by the Attorney General.'lll Such 

"'t<H S. CL at 2810-11 !White. J.. dissenting). 
••Press. The Court Vl'to<'.1 tlil' Vl'lo, Nt.WSWLEK. July 4. 19l0, at 16, 17 (4uoting 

Stanley Brand, Counsel lo the House of HcprcscntativesL 
""Sec 28 U .S.C. § 2072 ( 1976) (Hules of Civil PnKcdurc take effect 90 days after 

reported to ('ongress)'. Z8 U.S.C. § 2076 t1976l !Kules of EvidcnL·c t<1ke effect 180 days 
after reported to Congress); sel' also Sibh<u:h v. Wilson, 312 U.S. I t 1941 ). cited ll'ith 
appro\'(/I in ClwJJw, 103 S. Ct. at 2776 n.9. On July 20. 1983. four Senators introduced 
a bill under which 110 proposed agency rule could go into effed until thirty <lays had 
elapsed. Dunng that time. if a rnngrcssional committee approved a joint rcs1>lution of 

19841 f,cgislarii·c \'cto [Jecision I 9 

laws give Congress a greatn opporl11nity to pass otherwise valiJ 
legislation denying legal effect lo !hose executive. agency, or 
court actions with which it disagrees. Similarly, a law declaring 
that no adminhtrative agency rule would take effect until affir­
matively approved by a joint resolution of Congress and pre­
sented to the President.'11 while perhaps unwise. would never­
theless he constitutional. Nothing in Clwdlw, and nothing in the 
Constitution. prevents Congress from reducing the regulatory 
agencies lo the status or advisory study commissions.'i2 Refine­
ments of this type of continuous legislative scrutiny arc also 
possible. For example. a rule that all proposed regulations. or 
all regulations or a certain description, are automatically to be 
introduced as congressional resolutions and brought to a floor 
vote in both Houses within a fixed time, suhject to delay beyond 
that time only pursuant to a majority vote in both chambers, 
would be less cumbersome than requiring the regulatory state 
to grind to a halt while proposed regulations wandered endlessly 
from one committee to another. The constitutional validity of 
such a scheme fi.lllows quite plainly from the Constitution's 
reservation to each House of the prerogative to determine its 
own rules of operation. 91 

May Congress specify hy statute the circumstances in which 
approval by hoth Houses-in the form of a further statute, a 
step such as an explicit declaration of war, or a concurrent 
resolution expressly approving a presidential request-must he 
obtained by the Chief Executive in order for a particular exer­
cise of presidential power (such as an arms sale, an impound­
ment of funds beyond a stated time or amount, or various troop 
deployments abroad) to occur or to continue'! Provided the 
contested presidential action is not altogether beyond Con-

disapproval, the rule would be delayed for a further sixty days, in which time the House 
and Senate could pass the resolution and send it to the President for his signature or 
veto. S. 1650, 98th Cong., Isl Sess. (1983); see N.Y. Times, July 21. 1983, at Al9. col. 
'i. 

'" Such a provision. sponsored by Representative Elliot Levitas (D-Ga.). was tenta­
livcly added to an appropriations bill for the Consumer Product Safety Commission, 
H.R. 2668, incorporated into S. 861. 98th Cong., Isl Scss. (1983). See 129 CoNG. REc. 
114773 (tlaily ed. June 29, 1983) (statement of Hep. Levitas). 

"' Arguments such as those of House Counsel Stanley Brand that, once Congress has 
delegated power. it cannot "involve litselfl in the rule-making process on a return trip," 
N.Y. Times, June 29, 1983, al AJ9, col. I. coL 4. greatly overstate Chmlha by miscon­
struing its disapproval or one method of ex-post restraint on the executive as a blanket 
prohibition or any form of afier-the-fact lcgi'>lative oversight. 

•• U.S. CONST. art. I, § 5, cL 2. 
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gn.:ss's con'>litutional power to con:-.train,'' 1 the answer to this 
question docs not depend on Clwdlw--for such nrngres:-.ional 
specification and delegation of power circumvents neither pres­
entment nor bicamerality.'1' The answer depends, rather. upon 
the extent to which Congress may, within limits, d<'.fine the 
ho1111dory between (a) the zone in which the executive 1110\' act 
absent statutory prohihitio11,'11

' and (b) the zone in which the 
executive may 11ot act absent statutory twtlwri~111io11.'i'1 

That 
Congress may indeed specify such a boundary, within a fairly 
wide band whose outer limits are defined by the federal judi­
ciary, seems an inescapable corollary of Congress's broad Ar­
ticle I powers and of its undoubted authority, by creating rights 
based on federal statute (e.g., rights of property), to add to the 
circumstances in whid1 executive action (e.g., action seizing 
property) would be unlawful absent further statutory 

authorization. 
Having declined to forbid a contested presidential action by 

statute, and having declined to condition that action 011 specific 
congressional approval, may Congress nonetheless specify by 
statute that such presidential actions may not occur, or must 
cease, if either House so demands within a stated time-or if 
Congress so directs by a concurrent resolution not subject to 

94 For an example of an action that is beyond Congress's constitutional power to 
restrict, see Myers v. United States, 272 U.S. 52 ( 192(>) (holding that Congress may not 
protect certain executive officials appointed by the President with the approval of the 
Senate from removal hy the President without the Senate's consent). 

"Thus it seems plain that nothing in Chadlw casts douht 1)fl the validity of those 
provisions of the War Powers Resolution that impose rt'porri1111 r<'quireme11ts on the 
President, War Powers Resolution§ 4(a), 50 U .S.C, § I 54J(a) ( 1976). and set durario1111/ 
limits of 60 to 90 days on the presence of United States Armed Forces in "hnstilitics" 
abroad "unless the Congress ... h;ts declared war or has enacted a specific l statutory I 
authorization for such use of United States Armed Forces," War Powers Resolution 
§ 5(bJ, 50 U .S.C § 1544(b) (1976 & Supp. V 198 n. As the Court expressly stated in 
Clwdha, "other means of control (by Congress I. such as durational Hmits on authori­
zations and formal reporting requirements, lie well within Congress' constitutional 
power." 103 S. Ct. at 2786 n.19. It follows from Chadha. howevcr--as well as from the 
purpose of§ 5(b) of the War Powers Resolution-that such reporting requirements and 
durational limits must be triggered hy the objective presence of events such as "hmtil­
itics"---cvcnts whose presence or ;1hsence a court can itself ascertain--and 11111 by a 
one-House or even two-House "resolution" that such events have indeed occurred. The 
contrary reading of§ .'i(h) in Crockett v. Reagan, 558 F Supp. 891. 899--901 (D.D.C 
!982) (holdmg that the time limit in§ 5(b) docs not hcgin to run until Congress "takdsl 
action to cxpre''\ its view that the [War Power' Resolution[ is applicahlc to the situa­
tion"). is thus manifestly untenable after Clradlw. 

""St'<'. <'.R., Dames & Moore v. Regan, 453 U.S. 654 (1981) (Upholding President 
Carter's Iranian hostage settlement). di.1c11.ncd in Tribe, supra nolc 52, at 526-27. 

"Sn'. e.R .. Ymmgsl(>Wn Sheet & Tube Co. v. Sawyer, 34J U.S. 579 (1952) !invali­
dating President Truman's Steel Seizure). di.ff11s.1ed in Tribe. supra note 52, at 519-20, 

524-25. 

• 

19841 l.cgi.1/u1i1·c i 1·10 lkcisio11 21 

presidential veto'' Clwdlw strongly suggests not. Even if the 
presidential action subjected to legislative veto represents an 
exerci'>e of authority inherent in the executive onice (albeit 
limit able by ( 'ongressJ rather than a discharge of authority trace­
able entirely to a delegation by Congress, it is the delegation to 
Congress, or to une of its Houses. of a continuing role in the 
implementation of extant laws that Clwdlw forbids.'18 

The upshot of this analysis is that. after Clwdlw as before, 
"It !he Constilution provides Congress with abundant means to 
oversee and conlrol !both I its administrative creatures""9 and 
the semi-autonomous executive branch. Justice White may he 
correct in concluding that "the alternatives Ito the legislative 
veto! to which Congres:-. must now turn are not entirely satis­
factory." 10

" and that the Court had insufficient warrant for con­
straining Congress as it did in Clwdlw. But that constraint, while 
considerable, is far from total. 

IV. I ,1<iJSIAI1v1 Vrro P1wv1s10Ns: AN OcTASION ro 
Rt. llllNK 1111. PROBLLM 01· S!:VERABILITY 

What follows for a law as a whole, and for actions taken 
under its authority, when a legislative veto mechanism included 
in the law is held unconstitutional? An analysis of that question 
may shed useful light on the general problem of severnbility and 
on the nature of judicial review itself. 

1.egislative veto provisions that simply purport to constrain 
exen:ises of inherent executive authority-such as section )(c) 
of the War Powers Resolution 1111-if struck down under Clwdlw, 
leave in place whatever residuum of authority the Constitution 
ihclf entrusts to the executive over the matter at hand absent a 
valid statutory limitation by Congress. No real problem of se­
vcrability is posed in this circumstance. 111 ·~ 

In contrast. striking down a legislative veto provision that is 
attached to an exercise of authority wholly dependent on an 

'" It follow' that * 5!c) of the War Powers Rc,olution, 50 II .S.C § 1544(c) ( 1976 & 
Supp. V 1981 ), i-. invalid undcr Chad/111 imofar as that set·tion purports to require a 
rcnwval of United State-. Armed Forces in specified circumstances "if the Congres-. so 
directs hy concurrent re,olution ... 

"' I!>:\ S. Ct. at 2786 11. l'J. 
'"' IOl S. Ct. at 27'15 !White, J., dissenting) !footnote omitted). 
"" Se" .1111n«1 note 98. 
'"'Certainly s 5th) .. 11'(' supra note 95. is m no way jcoparditcd by the invalidity of 

* Ste). 



,, llonanl ./01mwl 011 /,cgislll!i1111 jVoL 21: I 

underlying delegation by Congreo.;-. typically doc-. pose a genuine 
severability problem. Congre-.s might have cho-.en to withhold 
the delegated autlwrity altogether. rather than sec it survi\e 
shorn of the veto that Congress hml insisted on retaining for 
ihelf or for one of its Houses or committees. Once the veto 
provi-.ion is held void and thu-. unenf<.irceahlc. it may always he 
argued that a court cannot permit the delegated authority to be 
exercised even in cases where 110 veto occurs (and. a fortiori. 
in cases where there has been a veto). Therefore. the court must 
strike down the entire law. 101 Indeed, the question of who bears 
the burden of persuasion in determining Congress's intent may 
even he irrelevant. It may not matter whether, as the Clwdlw 
majority held. the presence or a boilerplate severahility clau-.e 
(of the sort most laws contain) raises a presumption that Con­
gress would have enacted the law even without its veto provi­
sion;111~ or, as Justice Rehnquist argued in dissent. Congress 
should be strongly (although not conclusively) presumed to have 
made an all-or-nothing choice. 10

' For clearly, whatever Congress 
11'011/d lu11·c done if the veto device had been unavailable lo it 
at the time of the underlying law's enactment. the fact is that 
Congress hos not e1wc1ed the law in a veto-free form. 

When a severahility clause is regarded as an instruction to 
judges that they ought to act llS !(Congress has enacted a veto­
free law (or, indeed, any other law severed from a portion 
subsequently held to be unconstitutional), the clause seems 
nothing more than an invitation for courts to disregard the ab­
sence of any actual enactment of the severed law in accord with 
Article l's strictures. The constitutional safeguards of bicamer­
ality and presentment are thereby abandoned. and a new la\v is 
created by judicial fial.to6 Given the President's inability tn ex-

101 A federal district court recently reached just this conclw.inn in striking down the 
Carter Administrntion's transfer of Equal Pay Ad enforcement authority from the Labor 
Department to the Equal Employment Opportunity Conmiission. Thi> tram.fer ocrnm.:d 
under a plan adopted pursuant to the Executive Rcorganiwtion Act of 1977, 5 U.S.C. 
§ 906 ( 1982!. which gave the President authority to restruclure the executive branch 
subject to <1 one-House veto. Finding such a scheme uncon~>litutional under Chw/lui. 
the tfo.trict court deemed the veto provision insevcrahle from the act as a whole hcca1hc 
Cnngre~s would not. in the court's view, have delegated sudi hrnad power to the 
President without reserving a veto. The court thus held the transfer of ;1uthority to 
EEOC void although no legislative veto was cxen:ised. FHl<' v. Allstate Ins. Co .. 98 
Lah. Cas. (('('fl)~' .\4.411 tS.D. Mi". Scpl. 9. l'J83l. The app1uat:h urged in thi' i\rticlc.: 
would rcquin: th;it d~t:i,ion to be n:vcr-,etl. 

"~ S"e 103 S. Cr. at 2774-76. 
1"' IOJ S. Ct. at 2816-17 {Rehnquist. J., dissenting). 
""' Set' L. TRIBF. AC!.. SU/>m note 2. ~ 12-27, at 717-18. 
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crcise an "item veto," it is partiuilarly striking th<1t the law at 
issue w;is enacted. and presented lo the President for veto or 
signatttn.'. as a single c11tif_\' and not as two distinct pieces of 
legi..,Jation. It seem-. especially odd for these concerns lo he 
overlooked in Clwdlw-the very decision that held the legisla­
tive veto device void precisely because or its fail me to meet the 
hicamerality and presentment requirements. 

On the other hand, the option or l'<'./i1si11g to sever the invalid 
provision so as to leave the underlying law in effect once its 
unconstitutional veto provision has been held void and rendered 
inoperative poses separation-of-powers problems of its own. 
After alL striking down a provision "fully operative as a law" 107 

simply because Congress passed that provision only on a mis­
taken guess about how courts would treat another provision 
seems akin to invalidating one otherwise perfectly sound statute 
solely because those who voted for it wrongly supposed that 
another, closely related statute would be upheld. Moreover. if 
a severability clause is read as a legislative mandate that the 
two provi-.ions should be regarded as two distinct laws. the 
President's failure to veto the entire measure. or its passage 
over his veto. may be treated as satisfying the presentment 
requirement as to each provision separately regarded. 

If the dehate is conducted in these terms. the anti-severahility 
position seems the \Vinner by a wide margin. This position 
avoid-. the apparent trap of judicial legislation. Moreover, the 
anti-severahility viewpoint requires a court to invalidate the 
entire law 110t because of Congress's mistaken assumption as to 
the invidid part hut because of Congress's failure to c11twt the 
remainder. and to present it to the President. as a separate -piece 
of legislation. 

There is another ground. however. on which the survival of 
nearly all laws infected hy invalid legislative veto devices may 
be supported-a ground available even for Jaws containing no 
severability clause at all. At least where no legislative veto has 
been exercised in the case before the reviewing court, 108 it may 
be argued with con-.iderable force that a litigant who is subjected 
only to an e\ercise of the underlying authority delegated hy 
Congress has 110 sta11di11g to im·ol\e tile rights o(tlic third parties 

"'' Chadlw, IO> S. Ct. at 2775. (quoting Champlin Ref. Co. v. Corporation Comm'n, 
28h u•s. 2m. 2.14 ( 1'>J2n. 

"'"See supra note IOJ. 
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\\ho wn11ld be injured \\I..' re the legi-,lative veto to he thed to 
their disildvantage.ill'' Unles.., a law is niid because of '>ome 
defect in the proces'> by which it \.\as enacted, only very speL·i;tl 
considerat ion'>-sllch as the avoidance of ;111 intolerable chill uf 
hrst Amendment rights-would \\arrant facial allack by all 
litiganh who arc subject to a law where the constitutional defect 
in that law i'> '>;11ient in only a fev, of the l;iv,,·..., applic1tion-,. 1111 

Even in the ab'>ence of a '>everability clau-,e, the cmhequence 
Of holding a law's legj-,fative Velo device lll1C\ll1'>titlllional is fl\ll. 

after all, to e.1d.1e that device, 111 leaving behind a truncated and 
judge-made law that Congn:'>s never p<h'iL'LI. Rather. the con­
sequence is only to hold that the law Congress did pa'>s j-, 

unconstitutional as ll/l/Jlinl to co.1<'.I' in 11-/1ich the low'.1 1·ct11 

11ro1·i1io11 is i111·oked. When the veto has 1101 been used. the law 
may well be constitutionally inoffensive. Any sugge'>tion that 
enforcing the law when no veto occur'> entails treating the mere 
inaction of the House and Senate as legislation 112 betrays a ba..,ic 
misunderstanding of the objections to congressional legi'>lation 
through silence. 111 

These observations leave open the que'>tion of remedy in a 
case in which the legislative velo /ia.1 been cast---as it had been 
in Clwdlw itself. Once the invalidity of the immigration law a" 
applied against Chadha is conceded, permitling /ri111 to invoke 
the deportation-suspension action taken by the Attorney Gen­
eral on his behalf pursuant to Congress's underlying delegation 
of authority in that immigration law may seem to give him the 
benellt of a law that Congress simply did nnt pas'i in the veto­
free form that he seeks to have applied to him. 111 

Despite the analytic appeal of the resulting argument again'il 
Chadha-and indeed against giving r1t1_,, litigant the henelit of an 

""' S1·e I .. TRlllL. ACL supra note 2, §§ J-2.l, J-25 to 3-29. 
11" See I... T1<111r, ACL. .111pr11 note 2, §~ 12-24, 12-2'1. 
1" As David Shapiro has remarked. "No maller what language is used in a judicial 

opinion, a federal courl 1w111or repeal a duly cna..:ted slatutc of any legislative authonly. ·· 
Shapiro, St11ft' Courts 1111d Fcdcrnl f)t'ilamton· Jmlg1111·nrs. 74 Nw. U.L. Riv. 759, 7o7 
( 19791 (emphasis added). 

w The Climllt11 lll<\iority may be undcrslooJ In have o.,uggeslcd as much . .11'1' HU 
S. Ct. al 2787 n.22, hu! only in n.:spon"e to .luslice White's dissenting argument thal 
the exercise of a onc-ifome w10 o.,hould he viewed Jllll a-. unicameral lawmakmg but a' 
a failure to obtain bicameral approval. S•'I' 101 S. Cl. at 2808 <White, J., dis-.cn1i11g). 

111 Sc1_· .\llf>ru note 52. 
'"Compare Justice Rd1ntJuist"s arg11ml'11I in Arnett v. Kennedy. 416 U.S. 134. 154 

( 1974) (plurality opinion}. !hal one who 1clics on an Acl of Congress for hi' underly mg 
-.uhstantivc c111i1kmenr "rmisl tahe the hitter with the o.,\vcct. .. Sel' L. TRiil!, AC!., 
.\//f>m note 2. ~ I0-12. 
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agency adjudication ~)r rule vvhich ha'> been subjected to a lcg­
i-,lative vl.'lo that a court later decides to invalidate--it seems 
most 1111palat;1bll' lo conclude that the very invalidity or the veto 
device has the de facto effect of vetoing. albeit judicially. any 
agency action that has actually been subjected to it! Since a 
court cnuld not t'11ioi11 future uses of the vcto. 11 ' the upshot 
\Aould he In render the Clwdlw holding binding only to the 
degree Congress might choose to obey it-a result that is hard 
to swallow, ev.:n for those \vho think Clwdlw was wrongly 
decided. 

To escape this nasty conclusion, one need only accept a some­
what more modest view of precisely what a federal court does 
\vhen it strikes down a veto provision in a case like Clwdlw, or 
indeed invalidates any provision of any law, Rather than con­
ceiving of the court as enforcing the law "minus" its invalidated 
provision-a "law" the legislature never enacted-perhaps one 
'>hould simply understand the court as resolving the controversy 
before it in terms of the e11tirl' body of law applicable to that 
controversy, the entire Act of Congress (not the Act "minus" 
any offending portion) plus tltl' Con.1·1i111ti011. 11 " 

So conceived. the Court's holding in Clwdlw is that, because 
of the bicamerality and presentment requirements of Article I, 
the only way to give constitutional effect to Congress's enact­
ment in the Ct'>e at bar-i.e., the only way to give effect to the 
Constitution while enforcing, to the degree possible and to the 
extent con'>i'>tent with its meaning. the statute Congress en­
ac1ed-1s to treal Congre'>s's specific action in exercising a "leg­
islative veto" against Chad ha as incapable of abridging whatever 
rights Chadha otherwise enjoys under the law that Congress 
passed. That Congre'>s mighl not have conferred such rights 
upon Cbadha had it .anticipated this outcome is interesting hut 
immaterial to this perspective. Invalidation of the entire law 
would result only if one could show that the meaning of the 
entire law Congress enacted was so thoroughly and radically 
compromised by the invalidtttion of the law's veto device that, 
as a matter of ordinary statutory construction, the stump that 
remains after the veto branch has been cut off ought to be given 
nu legal effect at all. 

• 
"'The Specz·h or Dehale Clause, U.S, C0Ns·1. art. I, § 6, cl. I. would presumably 

immunize Congress al least to that degree. 
111

' That is, afler all, lhc theory of Marbury v. MadiM>n, 5 U.S. (I Cranch) 137, 177-
78 ( 1803). 
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This approach to '>cvcrahilily rcganb cuurh 1101 "" dHH)'>inµ 
ho\\ much or how little or a law to "strike down" but as resolving 
contnwcr..,ics in a manner that reject'> only '>llch claims based 
upon a given law as arc thcmsclvc" deemed incompatible \Vith 
the Constitution. Such a per-.peclivc avo1tb the several para­
doxes to which the more heavily intent-based approaches lo 

severahility-lhe approaches ordinarily employed by the Su­
preme Court 117-give rise. In particular, the approach urged here 
avoids both the puzzle of how a court can ever 1.:hoose lo enforce 
a law "severc<l" into a form that was never duly enacted, and 
the nm verse pualc or how a 1.:mirt that views itself as po\verlc-.s 
to enforce a law ··minus" a severed veto can ever effectuate its 
holding that the veto's exercise -.hould be tli'>regarded. 

Under the view urged here. a law's total invalidity would 
follow from a holding that the law's application in a given case, 
or in a given class of cases, is unconstitutional only \vhen the 
entire law's very invocation is helJ lo be innrnsistent with the 
Constitution. Such an inconsistency could be founJ when the 
law is not July enacted, is vague in all applications, is facially 
overbroad under the First Amendment, or deals with a mailer 
beyond the enading jurisdiction's authnrity. Under the ap­
proach here proposed, inseverability would 11e1·cr follow from 
the mere prospect that the legislature might not have enacted 
the law at all if it had known that the offending aspects or 
applkations of that law would not survive. 

Of course, if Congress were a1.:tually to <'/loci, as part of a 
law, an explicit 11011-severahility clause-directing that no part 
of the law should -.urvive if a certain portion. or a certain set of 
applications of the law, were invalidated-then an adjudication 
of unconstitutionality would necessarily doom the lmv in its 
entirety, simply as a matter of statutory interpretation. Similarly. 
if a fair reading of a law is that it cannot have been meant lo 

apply at 111/ once 1.:ertain parts or application-. had been excised. 
then ordinary canons of interpretation would leave the law a 
nullity once such partial invalidity had been decreed. 11 x But 

'"Sa Cliudha. IOJ S. CL at 2816 (Rehnquist, J., di,scnting); Carter v. Carter Coal 
Co., 298 U.S. 238, .ll2 (1936). 

"' To he sure. legislat ivc history and intent may shed light on this b,uc of meaning 
just as on other is,ucs 11f 'ta1111nry c<onstnu.:tion. But there is a major. even if subtle. 
diffcrcn,·c, hoth in principle and as a practic;il matter, hc!ween (al treating evidence of 
what Congress v.ould have done, or wuuld have wanted courts to dn, in the event of 
partial mvaltdation as shaping our umlerstamlin!( ,,f what C'<Hl!(ress's law mnms; and 
<bl treating Congres" 's uncnacted wishes m im:linations as the v.:ry ohieus of the court's 
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these quite rare instances of total nulli!icatiun would be far mme 
L'\ceptional under the view proposed here than they arc apt to 
he under the 111111.·h lm1 ... er approach to inseverahility that has 
L'lwrackri1ed <1djudication in the past. 

V. CON(( USION 

The immodes1y of the Supreme Court's wide-ranging holding 
in Cltw/lw presents more than a puule in divining the Court's 
aims: it present'>, as well. a challenge in confining the dislocation 
cn1sed hy the Court's ruling. The Court's own la1.:k of restraint 
in destroying "'an important if not indispensable political 
invention"' 11 ·• need not, and should not, inspire a similar abandon 
on the part of thme who must he guided by the Court's work. 

search. s.,,., ,.,g., Tribe. s1111m note 'i2, ;it '.\2.1, 'i.l.l-34 & n.105. In practice, the former 
PLTspcclive-·--·whi1:h I regard as the only defensible one--is much less likely than the 
latter to !(Cncrate rulings of inscvcrability. For -.uch rulings follow with considerably 
greater case when the question put is whether Congress miuht lw1·e pn:/i'rrt•d no law 
tu a severed law had the choice been unavoidable than they do when the question put 
is whether Congress in .fiicf mt·cmt, and all hut expressly agreed, lo cnad a Jaw that 
would indeed self-destruct rather than survive a certain form of partial inv;ilidation. 
Whenever the law's language and logie leave the matter in doubt, only the dearest 
evidence th<it a majority of btllh Houses of Congrc" ;Ktually meant to c/100,1t· st'(r 
d1'.1lruc·ti1111 01·,·r .rl'\'aahilitv should wf'ticc lo yield an interpretation of i11sevcrabili1y. 
And, whenever the law's language aml logi~ c:ompcl th.: contrary interpretation ti.c .. 
01w llf scverahility), that "hould end the matter whatever the evidence of intent. 

"'' Clwd/111, 103 S. Ct. al 2795 (White, J., dissenting). 
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In rn/>111/ll' to tit<' .\llf'l'<'lll<' ( '0111·(1 dc1i.1i1111 in INS\'. Ch;nlha. St'//l//or 

/Jc( 0111 i111 i1t1r»d111 c'<f <1.J<1int 1no/111io11r!tu111·1111/d <11111'1/d tit« ('01nti11ttio11 

to 111111 id« 1'\f>l'c\ \/, j;1r u t~·t,:i\IJttii·!' l".t'fo J1Jt'<'lro11is111. '/ Jt,, S11hcu111111ittn· 
"'' lit<' C111n111111io11 ,./ tht' Sc11<//c Judie i111"\' Co111111ill<'<' h<1s .1c!t,·d11frd 

l1cori11i;1 ,,,, """'ll"r /),.( "011C·i11i'.1 />ill jl>r /"d>r11<1n', /98./. 
"'1/111 :\rtidc. s,•1111/11/" /Ji'( 011ci11i 1111d ,\Ir. h111cltn .lhl'/clt rite !ti1/tll'\' 

of tlic lc1;11/01i1" 1-.·10. /11>111 1!11· "lit ring />roccd11rc" o/ colt111i11/ 1i111!'.1 ro 

1hc ( 'h;1dha ""' i.1i.>11. I he 11111/ion rhc11 di.1c11.11 t/11• f'l"c>/'"-""' 1111w11d111«11r 

und dt·11101J\lrot1· lto11 Ifft· t11111·11d111c'lll l'('in(otn'.\ lht' .\tparutio11 ,~([>OHTI'.\ 
and f'l'l'\CJ"\'('\ ( 011i.:rt'\.\

0

.\ co11.\lit111io11ul role in the la11'n1u~i11g />l'o<'t'.\\. 

Sct11//ur /Id 011 .. i11i and .\Ir. I 111/f ""' 1iri;11c rltl/f rite legi.1/urit·" '"'ro 11wclt­

onn11111ro1110/1'.\ c//iclc11< \'in _i.:1J\TUJJJ1t'11/ ancl incr<'tl,H'' ( '011.i.:r~·'·' 's uhilitr 
,,, ("'"A tth/1.1('\ o//>t>l<TI hr thl' /'\<'( 11/it't' lmmclt. /hey ("(>llft'l/d rlwt lit« 

( 'hadh;i dcci.1io11. 11·i1h ti 1 li1aal r«t1di11i: t1/ tit<' Article I l"t'<fllirl'l111·111.1, lt11.1 

110/ 11/rcrt'cl or dil11tcd tit!' .1c1111n111011 of fl<>ll'l'f"\ mtio11ttfr rlt111 '111.1 /ll'l'-
11111dnl Co11grt'\\t'\, 1;,,. 11\"l'I /l/ir \'('(/f".I, to 11110111<111d11tili:c rite lt',t:i1/l/fi\'1' 

'"''"· /-"i1111/lr. t/11' a111l1on ri'l'i1'11· t1il«1"11111i1'l'S to rite /egislt11i1'<' '"''" and 
,·011c Jude' !hot th!' tJIJU.'tf(/ntt'll/ i_, fltTt'.\,\llry to n'.\lore a huh11u·c 1~( />011·,·r 

11111011,1: rhr J<rw11 ht'.\ <1(i;o\'l'f'l/l//<'lll. 

In INS i·. Clwdlw, 1 the Supreme Court held unconstitutional 
the one-House veto provision contained in section 244(c)(2) of 
the ImmigratHHl and Nationality Act. 2 The Supreme Court's 
sweeping language in ( '/wdlw appears to invalidate every use 
of the legislative veto, 1 and this decision "will be rememhere<l 
as the beginning of a fundamental restructuring of the powers 
between the executive and legislative branches in Washington. "4 

' l\kmhcr. l:ni1vd SLtll'\ Scn;1te <D-Ari/.l. B.:\ .. l.lniver,ity of Ari1<>na, 19'19: I .I .B .. 
'nin·1,1t\ of Antona I a\\ SC"hool. 1%\. Su1ator J)e('onc·ini i-. lhl' 1<111king mino1i1y 

J\Jl'J\Jhn ul" the· Suhu11111111tlc'e 1\11 !he ( 011,tituliun of the Senate Jud1uary Conunittcc 
and ""'the· 1'irmn ( ·1iairn1a11 of the S11hc·n111rnitlcl' on Conrt'>. 

·' H.:\ :\111<111a St;itc Un1vcr,i1v. l'lXO: .f.D .. College \>I I.aw. Arimna State Uni­
\CJ\il\. J'!Xl. 

I Ill_, s Ct 27< .. t 1"1'1X"\i . 
. . .\LI of (kl 24. 1%2. l'uh I .. No. X7 XX'>.~ 4, 76 Stal. 1247, 12·1K. t11111·11di11g l111111i­

µratio11 and Nat1t1nalitv Ac:I. ch -177. ~ 2·1-licl. hf> Stal. 16"\. 216 t l'J.'121 lcod1ficd at K 
I'S(" ~ 12'.Jtcll:'l 1 l'IX2ll 

C/w,/1111. 10.\ S Ci. at 27XX il'p11cll. .I. cnnnminµI: id. at "J.7'l"J. !White . .I .. di'>,L'nl· 
rngl. "I ml;iv ·, dc·ch1on '>tnJ..e, down in one kll """'fl pn" j,iu11' 111 llHHT law' cl\al·i<:d 
11\ Co11g1c'" th<111 the Court h<" cu11111la111-ch 111v-,tlidatnl in ih hi,tory." Id. al :'XI0--11 
t Wl111t' . .I . di"cnl in;LI. 

'L:'.'J ("nNi.. Rt<. S'J'i'i.J tdadv ed. June 2'>. l'llOJ hlalemcnl of Sen. Nunn ID-<ia.lJ. 
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;\ COll'.litutional amendment rroro-,ed in resron-,e lO Clwdlw. 
SJ. Res. 135,' would prevent this '"fundamental restructuring 
of powers" hy expressly providing for a legislative veto mech­
anism in the Constitution. Moreover. hoth hy promoting entcient 
government and by increasing Congress's ahility to check 
abuses of power by administrative agencies, such an amendment 
would reinforce the separation of powers doctrine incorporated 

in the Constitution. 
The legislative veto has been surrounded by controversy" 

since its first modern use in 19.1:~.' This controversy involve-; 
the respedive powers, limitations. and responsibilities of the 
executive. legislative, and judicial branches of government un­
der the Constitution. Before Cluul/w, "It lhe legislative veto of­
fered the means by which Congress could confer additional 
authority while preserving its own constitutitmal role."x The 
proposed amendment would reinstate the means hy which Con­
gress can delegate broad authority to the executive branch, yet 
retain its constitutional mandate to check the exercise of that 

power. 
This Article first will sketch a brief history of the congres-

sional veto, from the '"laying procedure" of colonial times tn the 
termination of its use with the decision in Clwdlw. The main 
body of this article will deal with S.J. Res. U5, which would 
restore Congress's right tn approval of executive actions 
through the legislative veto device. Arter explaining the amend­
ment. the Article will demonstrak how the amendment crnnplc­
ments the constitutional framework and accords with the polit­
ical theory underlying the Constitution. Finally, the Article 
reviews other approaches \l.,.'ith which Congre-,s can respond to 
the Supreme Court's holding in Clwdlw and concludes that this 
constitutional amendment is necessary to restore a balance or 
power among the branches of government. 

I. HISTORICAL DEVILOl'l\11.NT 01- THE CON(iRISSIONAL VETO 

The modern congressional veto device evolved from an early 
British parliamentary antecedent, the laying system. As early 

·· S.J. f{e,. l.\.'i. 1JXih Cong .. hi Se" .. 12'1 CoN<,, Rt (.SI l.!ll'i--17 (dail\ ed. Jul) 27. 

1'18\J 
,. hir a survev nf matcriah <HI the coll!n1ver'y see Clil/d/111. JO.IS. Ct. al 27'!7 nn.12--

14 !White. J , di"cntingl 
· ,,\l"I ,,f June 10. JlJ\2. ch .. \14. ~ .Jll7. 47 Stal. 182, .11.i (authorizing rcorga11i1a11on 

of t:\cc'llli\l' 1kpart111enh '11h1ec1 to kgi>laih·c re vie\\ I. 
'Cl1<1dh<1. Ill.IS. Ct .1t 27911Whi1c . .J .. di"e111ingl. 
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a-, I J~6. Parliament delegated authority tn make rulo and reg­
ulations to various exeL'lltivc agents.'' Such delegation of statu­
tory authority increased over the centuries 10 and included the 
delegation by Parliament of legislative and judicial authority in 
the American colonies. 11 By the eighteenth century, it \vas not 
uncommon for delegation statutes to contain provisions that 
required dclegatees to lay before Parliament various matters 
under their charge. including rules and regulations. 12 

The delegation of legislative authority, along with other prin­
ciples of British parliamentary government, formed the back­
ground for the writing of the Constitution and provided guidance 
for early congre-,sional statutes requiring delegatees to "lay be­
fore" Congress several matters which were under their delegated 
control. 11 A notable example of the laying of delegated legisla­
tion involved the administration of the Louisiana Purchase. In 
1804, Congress passed an act that divided the recently pur­
chased land of l ,ouisiana into two territories and delegated Con­
gress's rulemaking authority under the Constitution 14 to the gov­
ernors of the two territories, subject lo disapproval of such rules 
by Congress: 

The legislative powers sh:ill he veslcd in the governor, and 
in thirteen oft he most lit and discreet persons ol'thc territory 
.... The governor shall publish throughout the said tcrri-

,, 10 Rid1. 2. di. I ( l.181>1. 
'" -'''"· 1' • .J: .. S1a111tt' 111' Wah." .. \..I & .l~ lkn. X. ch. 26, ** 119-120 ( 1542-l.'i4.~l (a11-

1ho1i1in!! fknrv VIII to i"11c rnk' 1'11r govnni11!! \V;1lc,, i11d11din)! !he power 111 levy 
la\c,): •J (ico .. 1. ch. X ( 17h'J) klllfh•wcnng nTl;irn ha1h11r .:om1ni"i1•11cr'> "lo make "Kb 
ll\c-l;m·,. H11fc,. ! >nkr,. a11d Rcgula1io1h. a' ,flail he found ncn:"ary l(ll the l'urpme' 
in 1111, .\L'I "). 

11 .\cc, ,. c. l.f ( ;eo. l. ch. l'I t 177.fJ (givi11g lht' Ki11g a111hnri1y to reopen all or par! 
nf p1>rl 1>f B1"lo11J: 14 (ic1i .. l. dL XI 1177.fJ !<11Hhori1i11g lhc King to appoint council for 
go' crni11g <)11chcc "ti h po\\ er lo 111akc 01 d1n;111t:C'. lo avoid "delay and inconvenience .. J. 

,. Sec. e.g .. IX <ico .. 1. ch. ·u 1177XJ !g1an1ing ct111rnii"ioncr' the powt'r lo make 
"J·k!-!11l;ition. l'rn1.i,i111i, Matter<' to q11ic1 di\tlldcr. hut providing that the rt'gulati<Hl\ 
'h"uld nol become dlt:cl!vc unlil ct>nlirmed by l'arliamt'ntJ: .I<'<' al.111 9 Anne, ch. 21. 
~ 17 (171tll: I (i<:o .. \lat.:'. ch. 21. ~ X 11714J: 27 Get>. .I. ch. D. * 122 (J7K7J; .H (ico. 
l. di. 2'J. ~ 9117911 (all 1cq11Jring the tkkgatccs to lay before Parliament mailer' rclaling 
10 tinanct''): JI ( ieo .. 1. ch . .10 (I 7'J 111 requiring the King lo lay he fore Parliament onkr., 
he wa' authori1nl lo nwke wilh rc,pt'~I to the price of grain). 

"Sa, e.g .. Act of May 4. 1798, ch . .lK, * 2, I Stal. .'i.'i.'i, 5.'15-.'ih; Act of May 6. 1796, 
ch. 21. * 4. I S1a1. 461. 461. A<:t of Mar. .'. 179'i. di. 4.1. * I\. I Stal. 421l. 429: Act of 
July l. 17'10. ch. 22. I Stal. 128. Si'<' g«111'rullr Cl111dhu. l0.1 S. Ct. at 2800 n.18 (White. 
J,. di\\t'ntingl: Sibbad1 \'. Wil,on . .112 ll.S. I, l.'i n.17 (1941); A Morion for Lt'ave to 
lik A1111u ('1111at' llm:f. and lhc Bt iel Amici Cu nae of The llonorabk Charle\ l'a,liayan. 
Jr .. !'nice" (ias ( 'on'lllll<'r' Group v. ConMimcr Energy Counctl of America, !03 S, Cl. 
l'i'i(, 11')8.\l <hrid for t:rnN1lidatcd case. United Sialt's llomt' of Rcpn:st'nlativcs \'. 
l·H'l. 

" "The Congrc" 'hall have l'nwcr to di,pmc of and make all needful Rules and 
Hq;1da1ions respecting the 'lcrrilory or other l'ropert y. belonging IO ill<.' U nitnl Stall's 

... U.S. C0Ns1. arL IV, 9 .1, d. 2. 
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tory, ;dl the laws 1\ hich shall he .made. and '>hall from time 
to time. rep1Ht the -.ame to the President of the United 
State-.. tu he laid he/lire Congress; 1rhic/1. if di1111111ro1·1·d of 
br ( ·, 111gn'.1.1, .1/i11/I t/11•11cc'./i 1rtli hl' of 1111Ji1rcc.

1
' 

Although the statutory requirements vary. typically under the 
laying procedure Congress delegates authority to an agent ll) 
perform some legislative act. subject to the condition that the 
act will not assume the force of law until after a certain period 
or time during which the agent presents his proposed action to 
Congress, During the post-presentment period. Congress may 
disapprove of the proposal by passing a law (to be presented to 

the President), which would nullify or amend the proposed ac­
tion; Without congressional action, the proposal becomes law.'" 

The modern legislative veto evolved from this laying proce­
dure. The congressional veto. however, differs from the laying 
procedure in that Congress expresses its disapproval of a dele­
gatec's proposal without the formal passage of a second piece 
of legislation. Historically, congressional veto provisions have 
lacked uniformity. Statutes may require that executive proposals 
he approved by Congress before they can be implemented, or 
they may provide that any such proposals would become effec­
tive unless specifically disapproved by Congress within a des­
ignated period.'7 Some statutes authorize either the Senate or 
the House of Representatives, acting alone, to reject propos­
als.1H Other statutes require that both Houses grant approval or 

'' Act of Mar. 26. 1804. ch . .l8. * 4. 2 Stal. 283. 284 (cmpha'i' added!. 
'"Sec. 1«g .. Act of June 19. 1934. ch. 651. 48 Stal. IOM kt11Tenl ver,ion al 2X U.S.C. 

§ 2071 ( 19761) (Federal f{ule' of Civil l'roced11n: pre><:nhnl hy the Supreme ( ·0111'1 ,h;ill 
not lake effect until the cxpir;Hion of 11i11cly day' after they have been n:por1<:d to 
CoH!!rC,s). Jn Sihhach v. Wihon. 312 U.S. I. 15-1<1 f llJ41J (footnote 0111i11cd), the C1H1rt 

noted that: 
in a.:eonlam:e with the A<:!. the rule' wen'. 'itthmittcd w the Cungre'' "' that 
that holly might cxar11111c them and veto thdr 1w1ng into dkct 1f contrary t1i 

the p111i.:y 11f the legislature. 
The value of lht• rc,ervation 1>f the power 111 examine prup<"cd rule'. law' 

and rqnilation' before they beu>111c elTcetive i> well 1111dcr,t<H>d hy ( '011g1T>'. 
It b frc4uc111fy. 11' here. e111ph1ved to make sure that the ;1ct111n under the 
delegation 'quare' with the (.'pngre"ional p11rp1l'ie. ,. s,.,., «.g .. Trade F\pan'iiun Ai.:t pf!%.:'. !'uh. I.. No. 87-794. * .151. 76 Stat. X72. 

X'l'J 1<:nditit'd al 19 ll.S.C. * 19XHa> ( 1982)) llanff ''' d1111 rcnHmncndcd by the lnln· 
national Trade Com111i,,ion may he i111po,cd h) lllllUllTL'.lll l't''ol11tion of appnwall: 
lntcmation<il Secmity .'\"i'l<1111:e and J\rrm L\fllll'l ('on11ol Act 1)f 1971i. l'uh. I. Nll. 
'J4-.l29. § 21 llal. 90 Stal. 72!J. 74.' trnd11ied a' ;1111c111kd al 22 ll.S.C. 2776tbH 11 tS11pp. 
V I '181 )) ( l're,idcnt ·' kiter or offer tn \di 111ajo1 defen,c eq111prnent rna1· he di,appnl\ cd 
lw t:\llll.'Unent re\olution): Federal No1u111cka1 l'.nerµy Rc,card1 and lkvclopn1cnt Ad 
of 1974. 1'11h. l.. No. 9.l-.'\77. ~ 12. HK Stat. 1878. 1892-'J.l tcoditkd al 4.2 U.S.C *~'ii I 
( l'J7h)) tnile' or t1nkr' f""'P"''" by the l're,idc'nt ctrnccrning allocation or a1:q11i,itiPn 
or c\\cntlal matenah ma} I>« cfoappnwed bv a 1c,olution pf either !1011\el. 

1' S1'<« <«t: .. Na1al l'etn1lc11111 Rc,cnc' Prml11ct1on Act nf 1'176. 1'11h. I.. No. 94·2.'\8. 
* 201111. '!O Stat. lOl. lOlJ tcoddkd at 10 11.S.C. * 7422tcH2llCI i 1982)) tl'rc"den(, 
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pass a disapproval measure. 19 A number of statutes. however. 
allow affirmation or rejection merely by committee action. 20 

The types of measures that may be used by Congress to 
express its approval or disapproval also differ. Quite often, a 
simple resolution of either House is sufticient. 21 Many laws 
provide that a ClHKurrent resolution of approval or disapproval 
must be employed. 22 A few congressional veto acts in recent 
years have required that both Houses pass a joint resolutionY 

Typically, a legislative veto provision is included in a statute 
as part of a compromise between the executive and legislative 
branches whereby the executive is delegated authority, the ex­
ercise of which is subject to a form of congressional approvaP4 

cxten,ion of prod11ctinn pennd for naval petroleum reserve; may be disapproved by 
ll'sol11tion of either Hou,c>: Airline Deregulation Act of 1978. 1'11b. L. No. 95·504, 
9 4l(fJUJ. 92 Stal. 1705, 1752 !l:oditied at 49 U.S.C. § 1552(f)(.ll <Supp, V 1981)) (rules 
or regulations governing employee protection program may he di-.approvcd hy a reso­
lution of either llou">e). 

"'Sci', e.g., International Navigational Rufe, Act of 1977, Pub. L No. 95-75. § 1(tlJ. 
91 Stat. 308. W8-09 (codified al .H U.S.C. § 1602(d) (Supp, V 1981)) (presidential 
proclamation of lntt:rnational Regulations for Preventing Collisions at Sea may be 
disapproved hy concurrent resolution): Federal Civil Defense Act of 1950, Pub. L No. 
81-920. § 201<g). 64 Stat. 124.'i. 1248 (codified at 50 U.S.C. app. § 2281(gJ (Supp. V 
1981)) (interstate civil defense compm:h may he disapproved hy concurrent resolution). 

·'" Sl'c, l'.g., Future' Trading Act of 1978, Pub. L. No. 95-405. § 26. 92 Stal. 865, 877 
(codified at 7 U .S.C. § l6ta) (1982)) (two-commillee approval of any plan of fees de­
veloped by the Commodity Futures Trading Cnmmission to cover the estimated cost of 
regulating lransaction,l: Act of Sept. 5. 1962. Pub. L. No. 87-639. § l, 76 Stat. 4.18 
<cmlilicd at 16 U.S.C. * !009 ( 1982)) (one committee of either House may direct the 
making of inve'oligations, surveys. and reports for flood prevention). 

'' S('('. e.g., Federal Pay Comparability Ad of 1970. Pub. L. No. 9l-6.'i6. § .1ta). 84 
Stat. 1946, 1949 tcodilicd al 'i lJ .S.C. * 5305(m) ( 1982)) {l'rc,idcnl's alternative plan for 
federal pay adjw,tmcnt rnay be dt'iapproved hy resolution of eilhcr House). 

'' S1''" l'.g., lnternalimwl Security A>Sistance Act of 1977. Pub. L. No. 95-92. § 16. 
'JI Stat. 614, 622 ((:oditied at 22 U .S.C. * 2753(d)(2l <Supp. V 1981)) (except in a 
pre,idcnlially certified cn1ergency. Congress hy com:urrent resolution may di,approvc 
of certain trnn'ifcl'\ of defense equipment or 'erviccs); Energy Security Act. Puh. I .. 
No. 96-294. § 12%1Hll. 94 Stal. 611. 652 tl980) (codified at 42 U.S.C. § K725(a}(I) 
!Supp. V 1981 )) (amrndmcnh 'ot1b'ot;mtially altering the 11\e of funds under the compre­
hcn,ivc str;11cgy nf the Synthetic Fucb Corporation must be approved by com:urrent 
resolution). 

"s,.e, e.g .. Ala,ka Nati111wl lntcrc'it !.and\ Conservation Ac!. Puh. I.. No. 96-487. 
§ U26(a). 94 Stal. 2371. 2488 ()9XOJ tcodif\ed al 16 U.S.C. § 32J31a) (1982)) (approval 
hy joint rc,olutinn of withdrawal\ of puhltc lanth covering m1lre than 5000 acre' in the 
aggn:gale): Crude Oil Wmdlall Prolih Tax Act of 1980, Puh. l.. No. 96-221. 9 402. 94 
Stal. 229. 301 !codified al l9 U.S.C. § 18621cl (1982)) (di'>approval hy joint resolution 
of a presidential ;1clion t1l adj11,t import'> of petroleum or pct role um prod11ct,J: Education 
Amendments of 1980, f'uh. L. No. 96-J74. 9 248. 94 Stat. 1367. !l89 !codified al 20 
U.S.C. ~ 1047tg) (Supp, V 19XI)) (approval hy joint re,olution of any dc,ign for a 
national periodical 'iy';feml. ,, 

Typically the way the device has come into being b that Congress and the 
PrC'iidcnt reach an agreement that the CXCl'll!ivc will he granted a ">pe<:itk 
power. which would nol cxi'it except for the enactment of the law. and ( '<>ngn'.\S 
tics a limnation to that delegation-that the executive tfcc1sion will he 'o11h1n:t 
to a form of coniu«:ssional nullification. 

129 CoN<i. REC. 114X7.4 tdaily ed . .lune 2'>. l1J8l) htaternent of !{cp. Moa~lcy (D-Ma">\.)J. 
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A recent comn11.:ntator has descrihed the mechanics of a veto 
prnv1s1on: 

!The lcgisl<ttive veto! enables Congn:-.s. by action short of 
enactment of new legi~lalion, to rreclude impkmentati1m of 
proposed executive or administrative actions which have 
hcen advanced rursuant to -.tatutory authority .... The 
congressional veto customarily take-. effect in the following 
manner. Congres;, enacts a slatute. either signed by the Pres­
ident or rassed over his veto, requiring implementation by 
the executive or an administrative agency. Pursuant to a 
delegation of authority in the enabling stalute, an affected 
agency must s11hrnit to Congress whatever executive orders, 
rules, n:gulations or directives it propo-.es to implement the 
stated congressional policy. If at the expiration of a specified 
time period, usually thirty to sixty days, no disarproval 
action is taken by Congress, the proposed action becomes 
effective. 2' 

The resolutions of approval or disapproval cannot be amended 
in committee or on the tloor. 2" This characteristic. along with 
the mandated time period within which Congress must consider 
the issue, permits a large and diversified legislature to make 
judgments efficiently. 

The congressional veto was first employed in the government 
reorganization acts in the first half of this century. 27 More than 
:!00 laws containing over 350 separate congressional veto pro­
visions have been enacted in the last half-century. :x Although 
legislative veto provisions were adopted sparingly in earlier 
years, the number of acts containing such provisions increased 
markedly during the l97(fs. 29 For example, in the Ninety-sixth 
Congress alone, legislative veto provisions were included in 
thirty-three statutes. '0 

Congress has been modest in its exercise of the veto. Since 
19-12. Congress has passed approximately 125 resolutions over-

'' Aboure1k. The Co11grc.1.1io1111/ t'eto: A Co11tn111ior111T Rc.\fJO/l.\I' ''' /c11« 11/il,. 1'.'11-

"'"'il< /1111«11/ 011 /.ci;iv/afi1'<' Prerogotil'l'.1, '.\2 IND. l . .J .. 12.1 . . 123-24 ( 19771. 
'"Se«. e.g .. Energy Sernrity Ad. Pub. L No. %-21/cl, § 129. 94 Stal. 61 I. 652 ( 1'180) 

(coditicd al 42 U.S.C. ~ 8725 (Supp. V 1981)). Sec aho thc di,cu"i11n in llo!JSI COMM. 
ON Rtll rs. EXPORI ADMIN!SIH·\fl()N AMI NIJMI NIS OI 1983. H.R. l{l P. Nn. 257. 98Jh 
Cong .. ht Scss. 3-4 ( 198.1) (quc,1ioning sud1 limi1ationsl. 

" Sec .11111ra note 7 and a<.:1:omp;rnyi11g text. hn a dise11"iun nf the <levdopmt:nt of 
the modern legislative veto .,ee Clwdho, I01 S. Ct. at 27111-'16 tWhite. J., di-,,entingl. 

"C. Norton. Data 1m and Fx;1mplcs of Congre">tonal Di'<ipprnval of Rules ;md 
Regulations. Congressional Resean:h Service Report I July 8. J'iliJ), 

'"Id. 
"' 127 CoN<>. HH. S2575 (daily ed. Mar. 23. 1982) <list of' eongres'>ion;tl veto laws 

enacted by the 96th Congress). 
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turning presidential or administrative agency actions. 11 Of 
these, sixty-six have been rejections of presidential requests 
umkr the 1974 Congressional Budget and lmpoundment Control 
Act'-' for deferrals of spending authority. and l\vcnty-four have 
been disapprovals of executive reorganization plans. 11 

The creation and use of the veto mechanism was a direct 
response to increasingly broad congressional delegations of au­
thority to administrative agencies. The delegation of congres­
sional power to the heads of territories hy the Congress of l8<W·1 

can be seen as a decision by that Congress that the day-to-day 
administration of the nation's territories and the concomitant 
requirement of rulcmaking would have been an inefficient use 
of its limited time. Similarly, the burdens inherent in governing 
a complex industrialized society have led Congress to increase 
its delegation of rulemaking authority to the heads of adminis­
trative agencies. 1 ~ As Congress has increasingly resorted to stat­
utes delegating authority, so has it attempted to preserve the 
legislative branch· s role as the supreme lawmaking and policy­
directing hody or government through the legislative veto. 

By declaring all uses of the legislative veto constitutionally 
invalid, Clwdlw dismantled this highly evolved political sys­
tem. 16 The specific question in Chadlw was the constitutional 
validity of section 244(c)(2) of the Immigration and Nationality 
Act, which authorizes either House of Congress, by resolution, 
to invalidate the decision of the executive branch (pursuant to 
authority delegated by Congress to the Attorney General) to 
allow a particular deportable alien to remain in the United 
States. 

The Court held the congressional veto prov1s1on in ·section 
244(c)(2l to he unconstitutional. 17 The Court's rationale was 
based upon the con~titutional design for the separation of pow­
ers.18 The Court J·easoned that "the prescription for legislative 
action in Art. I, ** I. 7 represents the Framers' decision that 
the legislative power of the Federal government he exercised in 

" Norton . . 1111>m npt<: 28. 
' !'uh. L No. '11.l.J4. ~ !013. 88 Stal. 297 .. 134 .l'i tcodilicd at 2 U.S.C. § 684 (1'1821). 
" Norton. 1111J111 not<: 28. 
"'s,., .. 111/""' mlfc I<; and acc·omp;rnying text. 
" See Sun\hrm: Anthracite Coal Co. v. Adkin,, J JO U.S .. lH I. .198 1 l940l: ·'"" al.w 

i11/ia text ;1cco111pa11v111g note' 97-"IOl. 
"· ,\,.,. 111prr1 note land accompanying text. 
"Ch11dh11. 10.l S. Ct. at 2788 
''Id. at 2781-84. 
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an:urd with a singk, finely wrought and exhaustively cunsid­
ered, procedure." 1') 

The Court considered the action of the House of Represen­
tatives under sedion 244(c)(2) to be essentially legislative in 
purpose and effecl. 411 The challenged resolution, therefore, was 
subject to the procedural requirements of Article L Sections I, 
7, for legislative action: passage by a majority of both Houses 
and presentment to the President. 41 

The Court concluded its opinion by forecasting the negative 
effects its decision would have upon the efficiency of 
government: 

The ehoices we discern as having been made in the ('on­
stitutional Convention impose hunlcns on governmental rro­
ccsscs that oltcn seem clumsy, inefficient, even unworkahlc, 
hut those hard choices were consciously made by men who 
had lived under a form of government that permitted arbi­
trary governmental ads to go unchecked. There is no -.up­
port in the Constitution or decisions of this Court for the 
proposition that the cumbersomeness and delays often en­
countered in complying with explicit Constitutional stan­
dards may he avoided, either by the Congress or by the 
President .... With all the obvious flaws of delay, untidi­
ness, and potential for abuse, we have not yet found a helter 
way to preserve freedom than by making the exercise of 
power subject to the carefully crafted restraints spelled out 
in the Constitution:11 

The Supreme Court may consider the legislative procedure lo 

be "clumsy" and "inefficient,'' but that perceived awkwardness 
results only when strict constitutional formalism is forced upon 
the structure of the governmenL The legislative process has 
always included procedures that serve efficiency and preserve 
the basic principles upon which the Constitution is founded: the 
principles of accountability and representative legislation. The 
legislative veto, as evolved from the laying procedure, rein­
forces those principles within the framework of the Constitution. 

II. Tiff PROPOSI f) Af\1ENDMENT 

On July 25, IWB, S..I. Res. l>."i was introduced in the Senate. 4
' 

This joint resolution would amend the Constitution specifkally 

'" Id. at '784. 
~ 11 Id. ltl 27X:\-8h. 
11 Id. at 27X7, 
·" Id. <•t 27XX it:1t;it1011' om!ltn!J. 

"SJ. Re,. I\~. 11X1h ( ""1g .. ht Se" .. 129 CoN<.. Rte. SJ 1.01.'i. SJ 1.017 ltbily ed. 
Jul\ ~7. l'IX1i. ·1 h<· ;1111cndmc111 \'<1' rckrrcd t\J the Senate Commil!cc <Hl the Judiciary. 
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to permit the use of the congressional veto. The proposed 
amendment v.ould restore the balance of power that existed 
among the branches of government prior to Clwdlw. The text 
of the amendment is concise. 

The joint resolution stales; 

Resofretl by tlte Snwte am/ the /louse '~/" Rt'JJr<!se11tatives qf" the 
United States o/America in Con>:re.u assembled, (two-thirds t~{each 
/louse co11curri111: therein), That the following article is pro1>osed 
as an amendment to the Constitution of the United States, which 
shall be valid to all intents and purposes as part of the Constitution 
whl•n ratitied by the legislatures of three-fourths of the several 
States within seven years after the date of its submission by the 
('ongress: 

"ARTICLE-
"Section I. Exerntive action under legislatively delegated au­

thority may he subject to the approval of one or both Houses of 
Congress, without presentment to the President, if the legislation 
that authorizes the executive m:tion so provides." 

This amendment reinforces the full powers granted to Con­
gress under the Necessary and Proper Clause. 44 Of this provi­
sion, Madison wrote in The Federalist: 

Thl' sixth and la'>t class !of provisions! consists of the 
several powers and provisions by which efficacy is given lo 
all the rest. 

I. ··or these !he firs! is the power to make all laws which 
-,hall he necessary and proper for carrying into execution !he 
foregoing power'>, and all olhcr power'i vested hy this Con­
stitution in the government of the United States." 

Few parh of the Constitution have heen assailed with 
more intemperance than this; ye! on a fair investigation of 
it. lltl part can appear more compleatly invulnerable. Without 
!he .111h.11<11Jff of this power, the whole Constitution would 
be a dead lctterY 

The proposed amendment explicitly permits Congress, in ac~ 
cordance with the broad grant of power in the Necessary and 
Proper Clause, to utilize a legislative procedure necessary "to 
respond to contemporary needs without losing sight of funda­
mental democratic prirn:iples. "·16 

The first phrase of the amendment, "Executive action under 
legislatively delegated authority," encompasses only those ac-

"U.S. CON'd. all. I.~ 8, cl. 18. 
"T11r h:1>1 RA I I'd No. ·t-1. at 302·-01 ( J. Madi-.on) < J. Cooke ed. 1%1) tcmpha'i' 

ongtnal). 
'" Clwd//(/. 103 S. Ct. at 2798 (White, J .. di,wnting). 
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tions taken to execute a law pursuant to a legislative delegation 
of authority. "Executive action" under this amendment includes 
both action and failure to act. whether by executive or indepen­
dent agencies or by the President. Thus, if Congress appropri­
ates funds and the President impounds those funds. the im­
poundment may be subject lo the approval of Congress. 

Under the separation of powers doctrine, Congress may not 
subject the constitutionally authorized powers of the executive 
branch to its legislative approval.-1 7 Constitutionally authorized 
executive action includes the power to pardon criminals4

K and 
the general administrative control of those executing the laws. 
including the power of removal of executive officers. 4

'
1 Further­

more, after Congress enacts a statute, the executive branch is 
constitutionally empowered to apply the law of that statute. In 
Myers 1· United States, the Supreme Court stated that "Article 
II grants to the President the executive power of the Govern­
ment, ... a conclusion confirmed by his obligation lo take care 
that the laws be faithfully executed."'0 

Yet, unless Congress legislates. the executive generally will 
have no power to act. The authority to apply executive power 
and the manner in which the executive power may be applied 
are dictated by the statute itself. As Justice Holmes stated, "The 
duty of the President to see that the laws be executed is a duty 
that does not go beyond the laws or require him to achieve more 
than Congress secs fit to lenve within his power."'' It is the 
exercise of this power under the statute that may be subjected 
to Congress's approval. In his dissent in Cl111dJw, Justice White 
pointed out, "The Steel Sei-::.ure Case resolved that the Article 
II mandate for the President to execute the law is a directive to 
enforce the law which Congress has written."'' Under this 
amendment, as long as Congress docs not interfere with or 
encroach upon the constitutional powers of the executive. Con-

'' "The 'cparalion of pm, er' doctrine h<I'; heretofore led to 1hc invalidati11n of gov­
ernment <Klilln uni) "'hen the dialkngnl ac1ir>11 vio1<11ctl ,1,n11.: C\JlH-''' p1ov1,ion in !he 
Coll\lil11lio11 ... Id. al 280'1 (Whtie. J .. di,'<.'ntingl: "''' '"'" id. al 2790 (Powell. .I .. 
l'llfll:lllTing). 

"l!.S. CnNS!. art. 11. ~ ~. d. l. ""' "/.'" Lx park (imland. 71 U.S. 14 Wall.I .lH 
(IX<>7l: llrn1.:d S1;11e, v. Wil,011. 32 \! S. 17 l'd.l l~O(UU.\l. 

,., s,.,. l\1ye1' v. llnit.:d S1a1e,, 272 U.S. S2 (1'126l. 
'" Id. al 16.\-(1-l. 
'' Id. ;11 177 ( 1 lolmL''· J .. di"L'nlingl. 
" 10~ S. Cl al ::'l>O'J !Whit.: . .I.. d1"enlinµ1: wt· Young,lo\\fl Sheet & Tube Co. v. 

Sawyer. -'·l.l l!.S .. '79 l J<l'i::'). 
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gress may condition its delegations of power through the legis­
lative veto device. 

The amendment's phrase "may be subject to approval" en­
visions that Congress may choose, as it has in the past, what 
action it wishes lo subject to approval. "Approval" may be 
demonstrated by conditioning the action of the executive branch 
upon affirmative congressional acceptance, such as the passage 
of a simple resolution. "Approval" could also be expressed by 
permitting executive action to become effective unless Congress 
passes a disapproval measure. Under this amendment, Congress 
may select whatever means it wishes to employ to express 
approval. as long as the procedure for approval is clearly delin­
eated in the enabling act. The committee veto thus remains a 
viable option as a means of expressing approval. 

The phrase "of one or both Houses of Congress" clearly 
permits a one-House veto. Furthermore, the one-House veto 
procedure is consistent with the bicameral requirement of the 
Constitution. A properly constructed legislative disapproval 
provision is not a veto by Congress of action that the executive 
branch is authorized to lake, but rather is a rejection by Con­
gress of a recommendation that the executive branch is autho­
rized or directed to make. The executive action essentially is a 
proposal for legislation. As with other proposals for legislation, 
the disapproval of but a single House is all that is required to 
prevent its passage. Since approval is indicated by the failure 
of both Houses to veto the proposal, the one-House veto func­
tionally is in harmony with the requirement of bicameral ap­
proval contained in the Constitution. 'l 

The phrase "without presentment to the President" clearly 
allows all the veto mechanisms the Supreme Court struck down 
in Cl/(/dha. Under t-his amendment, the presentment require­
ment will have been fulfilled when the enabling legislation con­
taining the veto provision passed Congress and was signed by 
the President or passed over his veto. This phrase would render 
moot the Supreme Court's more stringent interpretation of 
presentment. 

There is a noteworthy parallel between legislation containing 
a legislative veto provision and legislation authorizing the ap­
pointment of officers of the federal government. If Congress by 
law vests the appointment of inferior officers in the President 

"s,.c C!wdlw. IO.l S Ct. al ~807-08 tWhnc . .I .. d1y,cnli11gJ. 
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alone. it 111ay lloL wilhoul ft1rlhl'l kµislalion. a'>'>erl <t po\ver in 
the Senate to advise and con..,ent ltl sud1 appointrnenh. But 
Congress can initially re..,erve such a power lo the Sl'llatc.' 1 

Congress in this way has the constitutional power to choose to 
participate or not to participate in the appointment proces'>. 

Similarly, under the amendment, Congress-in a statute pre­
sented to the President and if necessary, passed over hi" veto­
may authorize agencies to propose or recommend rules but 
retain for itself the power lo disapprove any such rules and 
regulations. Such a provision would not subvert the President ·s 
veto power. Congress has simply determined the extent or its 
own participation under the broad scope of choice provided hy 
this amendment and in keeping with the spirit of the Necessary 
and Proper Clause of the Constitution. 11 

The concluding phrase "if the legislation that authorizes the 
executive action so provides" requires that the approval mech­
anism be in the legislation enabling the executive branch to act. 
As before. Congress can decide whether to include a legislative 
veto procedure in a statute delegating authority. A post-hoc 
veto, however, cannot be applied to previously unlimited dele­
gations of authority. 1

" 

This amendment permits Congress to utilize fully the congres­
sional veto device. In effect, Congress will he permitted to 
proceed as it has in the past. The amendment simply gives the 
legislative veto the constitutional approval which the Supreme 
Court declared docs not presently exist. 

Ill. TtlF SEPARATION OF Pow1ns 

The American system of government, under the Constitution. 
is premised upon the doctrine of separation of powers. While 
the Constitution distributes authority, it does not mandate ab­
solute separation of power. Within this constitutional frame­
work, the theory of separation of powers serves a dual purpose. 
First, the Constitution divides governmental power among the 
three bram.:hes in order to prevent abuses of power. Second, 
power is distributed among the three branches of governement 

"U.S. ('0Ns1. art. II.~ 2, cl. 2. 
"U.S. CoN~I. arl. I.~ 8, cl. IX. 
''"On tht: other hand. Congrc" may amt·nd the aulhori1ing >lalute lo provide for a 

kgi,lat1vc veto 111t:d1ani-.m. 

~ 
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in order to provide for a more efficient government. 'c In short. 
the Framers est<1hlished a blueprint for governing that would 
maximize both protection from governmental abuses and econ­
omy in governmental action. Because the legislative veto is an 
extension of the accountability and efficiency aspects of this 
doctrine, this amendment fully accords with the pre-existing 
constitutional framework. The Chwlha decision. with its literal 
reading of the Article I requirements. has not altered or diluted 
the separation of powers rationale that has persuaded Con­
gresses. for over fifty years. to adopt and utilize the legislative 
veto. By expressly providing for a legi-;lative veto in the Con­
stitution. this amendment reinforces that doctrine. 

Montesquieu. in his famous exposition of the separation of 
powers doctrine in Tlie Spirit <d. La11·s, states that "li]n every 
government there are three sorts of power: the legislative; the 
executive:, .. land thejudiciaryl." 18 The Framers incorporated 
the principle of separation of powers into the Constitution by 
distributing authority among the three branches of government: 
Article I vests the legislative power in the Congress; Article II 
vests the executive power in the President; and Article 111 vests 
the judicial power in the Supreme Court and such inferior courts 
as the Congress may establish. 

At the same time, the Framers did not intend for the distri­
bution of authority among the three branches of the government 
to be an absolute separation of the three powers. In The Fed­
crali.\I No. 47, Madison maintained that the preservation of 
liberty does not require the total separation of the legislative, 
executive. and judiciary departments from each other. Madison 
began his dis<..'.Hssion of separation of powers by stating a polit­
ical maxim: "The accumulation of all powers legislative, exec­
utive and judiciary in th.e same hands, whether of one, a few or 
many, and whether hereditary, self appointed, or elective, may 
justly be pronounced the very definition of tyranny."59 Madison 
then pointed out that Montesquieu viewed the British system 
and its characteristic principle of separation of powers as the 
model of political liberty. Yet, under that system of government, 
Madison wrote, "the legislative, executive and judiciary depart· 
ments arc by no means totally separate and distinct from each 

'· For a di-.cu,,..ion or the effo:iem:y a'rccl\ of the '>cparation of power'> principle, \CC 

h-.hcr. / lw Ftficil'11cr Sirfr of Sn1orn1nl 1'011 crs. 5 .I. AM, S ruo. 11.l t 1 'J7 I). 
'' C MoNTl,<)l!Jl:l'. ·1111. Sl'rn11 01 1111 f.,\WS 151 iT. Nugent tran'>. 194'J). 
"' rm: l'Lt>I HAI ISi No. 47, ill .124 ( .L MaJ1>onl I J. Cooke ed. 1961). 
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other."'•0 Madison continued, "I Montesquieu's meaning I can 
amount to no more than this, that where the 11'/iofr power of 
one dep;irtment is exercised by the same hands which possess 
the ll'lwle power of another department. the fundamental prin­
ciples of a free constitution are sulwerted. "td In Jhe Federnlist 
No. 48, Madison further argued "that unless these departments 
he so far connected and blended, as to give to each a constitu­
tional controul over the others, the degree of separation which 
the maxim requires as essential to a free government, can never 
in practit..:e, he duly maintained. "<> 2 

Under the Constitution. there arc no "watertight 
compartmcnts""3 of power."·1 Instead, there is an overlap of the 
three powers among the different branches of government. For 
example, the chief of the executive branch, the President, ex· 
ercises legislative power when he vetoes acts of Congress"' or 
recommends legislative proposals for action. He may also act 
on his judicial prerogative and pardon citizens found guilty of 
crimes.''" Congress acts in an executive manner when the Senate 
participates in the process of appointment of executive officers 
of the governrnent67 and when it ratifies treaties negotiated by 
the executive branch."x Furthermore, the House of Represen­
tatives may initiate",, and the Senate conduct I he judicial process 
of impeachment. 70 The Constitution also makes Congress the 
judge of the election and qualitkation of its members. 71 

The autlwrs of the Constitution believed that hy separating 
the powers and distributing them among three branches of gov­
ernment, each branch would contain any tendency to usurp 
power by either of the other branches. They thus created a 
separation of powers to serve as a complete system of checks 
amt balances that would restrain <1buses by any branch of the 

'"' Id. at .\25. 
" 1 Id. at :12) .. 26 (cmpha'b ori!(im1ll. 
"' T111 1:1 ni 1u1 1s 1 No. 48. at .l.'2 ( J. Mmli-.rnJ I .I. C11ok« ed. I 'In I). 
'" Sprin!(t:r \. l'hillipinc hlamh, 277 Ll.S. l~N. 211I19281 tllohne,, J.. di'"~nllngl. 
•·•SI'<' Budk\· v. Valen. 42~ U.S. If l 1J71i1. \\lrn.:h 'lall'd that the Framer' ""1w that 

a hl'lmctic ''"il{ng off of the thrn· hranchc·, of (iovcrn111cnl from one anolhcr would 
predmlc 1hc C\lahli,hment of a Nation capable of governing '"l'lf cffccuvely." Id. at 
121. 

'" ll.S. CoN,1. art. I.~ 7. ch. 2· .1. 
"·U.S. CoN>I. al'I. II.* 2. cl. I. 
"' L!.S. CoN>t. all. ll. ~ 2. <:I 1 

·~ id. 
'"' Ll.S. CON'!. art. I.~ 2. cl.·'· 
"'\IS. ('oN,I. al'I. I.~ 1. LI. h. 
'll.S. C<>N'i. arl. I.*.'\. l'I. I:·''"' of,,. Kilh1>1irnc v. Thomp"Hl. 101 U.S. 168. 190 

l 18801. 
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gtwernment. As one modern commentator has observed, 
"It Jyranny or arbitrariness does not stem from blended power: 
it is more likely to stem from unchecked power. " 72 

Madison wrote that if Congress should exercise powers not 
warranted under the Constitution. the "success of the usurpation 
will depend on the executive and judiciary departments, which 
are to expound and give effect to the legislative acts .... " 71 

The above quotation reveals that the Framers, in their day, 
identified the legislative branch as especially likely to encroach 
upon the powers of the coordinate hranches. Yet, as one com­
mentator has noted: 

The 1:ramers · day ... is not our day. The bram.:h that 
now threatens lo expand beyond its proper place, assert the 
proponents of the legi-.lative veto. is the executive branch. 
Among other causes, the rapid growth of administrative 
agencies over the last half century has contributed to exec­
utive exercise of a \vide array of powers that more tradition­
ally lodged within the other two branches. 7·1 

This growth of power in the executive branch did not come 
in one day, but rather developed slowly in conjunction with the 
growth of the modern administrative state. The legislative veto 
enables Congress to reduce the concentration of power in the 
e.xecutive branch, in keeping with the intent of the Framers. As 
stated in Tlte F<'dernlist, "ITlhe great security against a gradual 
concentration of the several powers in the same department, 
consists in giving to those who administer each department, the 
necessary constitutional means, and personal motives, to resist 
encroachments of the others."75 The legislative veto empowers 
the legislative branch to counteract the ambition of the exceptive 
branch. The veto is a "means of defense, a reservation of ulti­
mate authority necessm:y if Congress is to fulfill its designated 
role under Article I as the nation's lawmaker."76 

"When the Executive acts, it presumptively acts in an exec­
utive or administrative capacity as defined in Art. 11."77 The 
Article II executive functions respecting legislation, including 
the Section 3 duties of the President to "take Care that the Laws 

.. I K. Dw1s. AtiMI' !HA 11v1. LAW TRI Al 1s1 s 2:6. al 81 (2d ed. 1978). 
'T111 1'11>1 R.-\1 ISi No. 44. al :ms (J. Madi,onl (.J. Cooke ed. 1%1). 

'• Ma1lm. The l.t',i;i,/u1i1·1· \'!'lo ond 1hc Nnpo11.1ihle i'.:11'riii1· 1~(('w1gre1.1i1!1llll PoH'l'r, 
68 VA. I.. 1{1.v. 253. 261 ( 1982). 

''THI Ft.DI.RA! 1s1 No. 51. al 149 (.J. l\1adi"rn) U. C!lokc ed. I'll>!). 
"Clwdlw. 10.l S. O. at 2796 1Wh1tc. J . dh,en1i11g). 

Id. at ~785. 
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be faithfully cxccutetl."7K arc mercly duties to execute "the laws 
consistent with the provisions therefor made by Congress."''

1 

The Supreme Court, in the past. has made it clear that the 
executive provisions of Article II primarily empower the Pres­
ident simply to carry out the laws enacted by Congress.H

11 
"The 

President's power, if any, to issue an order must stem either 
from an act of Congress or from the Constitution itself."

81 

More­
over, "the President's power to see that the laws arc faithfully 
executed refutes the idea that he is to he a lawmakcr."

82 

This 
"power to execute the laws starts and ends with the laws Con-

gress has enacted."x
1 

In short, the President has nothing to execute unless legisla-
tion on that subject is passed by Congress or unless he is acting 
under his constitutional power as Commander in Chief. his 
power to grant pardons and reprieves, his power to receive 
ambassadors, or his power to make treaties. Under this amend­
ment, "I u Jnless Congress invades a power specilkall y granted 
to the President in the Constitution ... , or fails to provide 
guidelines, no separation-of-powers problem arises from la del­
egation of power with a legislative veto provision attached j. "x·

1 

The legislative veto mechanism originntes from the constitu­
tional concept that Congress will be responsible for legislation. 
Legislative power is the authority to make laws.

8
' One article 

described the characteristics of lawmaking: 
Several attributes of legislative authority may be Jedt1ceJ 

by reference to what is perhaps the core of Congress' pow­
ers-the authority ro enact laws. The essence of law-making 
is the issuance of rules that have the substantive authority 
to regulate conduct or direct the operation of government. 
These rules take effect prospectively through standards of 
general application. They impose legal sanctions or consti­
tute legal authorization to take certain actions. If not uncon­
stitutional, laws bind courts as well as other branches (lf 

government .... If characterized by any single feature. 
legislative power involves the formulation of policy, as op­
posed to the actual implementation of law.K" 

., lJ .S. CoNSl. art. 11. ~ i 
"'Myer:, v. llnitcd Stair,. 2n U.S . . '\2. 247<19::'hl dlramki, . .1. di,-,entingl. 
... St'<'. Yo11ng,l1lWll Sheet & ruhc Cu. V. Sa" ;er. :14.l lJ .S. 579 i l'1'2L 

" fd. at 5X'i. . 

'' fd. al 'iX7. 
"Id. at h.n tD011l!.la,. J .. cnncurri1wl. 
'' Atlun' v. Unit~d State~. 'i'.\h t-.2J I02X. H\6X !CL Cl, 19771. ccrl. d1·11i<'d. 4.'4 U.S. 

1009 ( 1978!. 
''Sec Springer v. Philippine hlamh. 277 l.! .S. IX'I. 209 (1928). 
'" N<>!c. Co11.Hitwio1111/i11· 1f th<' l.n:i.1latil'(' i"i·to. IJ !!AK\· . .I. ON l.H>!S. 59l. hO.l-

04 ( 1976l (fnolrHl!CS omitted). 
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Agency rules and rcgubtions-presently imnrnni1ed by 
Clwdlw from di re ct congressional oversight-have similar at­
tributes. In his dis'>cnt in Chadlw, Justice White described the 
force of administrative rulemaking as equivalent to that of law­
rnaking.H7 Without !he legislative veto device, the ability to con­
trol this administrntive "'lawmaking," especially by independent 
agencies, is greatly diminished.xx The doctrine of separation of 
powers urgently requires the use of the legislative veto as a 
check upon the actions of these regulatory agencies. 

The em.:rnachment upon congressional lawmaking by such 
e.xtra-legislative rnlemaking should not he dismissed lightly. 
Senator Charles E. Grassley (R-lowa) recently testified before 
Congress: .. For every statute created by Congress in recent 
years the unelected bureaucracy has cranked out 18 regulations 
.... As noted by Murray Weidenbaum. former Chairman of 
the President's Council of Economic Advisors, federal regula­
tions cost the U.S. economy about $126 billion annually."H9 

The legislative veto provides Congress with a direct means of 
oversight over the rules and regulations that are promulgated 
by executive bodies. This preserves the doctrine, umler the 
theory of .separation of powers. that no power go unchecked. It 
also preserves Congress's role as the lawmaking body under the 
Constitution. 

There i' nl' que,lion hut thal agency rukrnaking is lawmaking in any functiomll 
or rcah,lic '<'n'e of the term. The Adrnini,lrativc Pron~t!urc Act. 5 U.S.C. 
* 'i'il141 provide' Iha! a "rnk" j, an agcnq' \latcmcnt "doigncd lo implement. 
interpret. or rrc'<:ribc· law or policy.·· When agencic' arc authorized lo prc­
'nihc law through ,11l1'Jantivc rukmaking. the adrnini-;tratm-'> regulation j, 
not onl1 due dcfcrcnL·c. hut j, aLTordcd .. legi,lalive effect... Thew rcgu· 
lat ion' bind comh and oHkch of the federal government. may pre-empt ,rafc 
law. . . and grant righh lo ;uni impo'e ohlig;11ion:, on the public. In \11111. they 
have the force of la" 

C/1ad/}{J, 101 S. Ct at 2XO~ <White. J.. di,,,,cntingl !citations omil!ed). 

" 
Congre". "Ith the l'rc,idc·n1·, <;on,enr. d1«ra<:teri,tiealfy empower' the agcn· 
cil'' tn i"uc rcg1ilati<>11'. ·1 he": rcµulalion' have the force of law without the 
l'rL'"dent', eoncurTcnn:: nor c;111 he velo thcn1 if he di><1gfl'l" wilh the law 
th al they n1'1kr. ·1 he l'n:,idl'nl ·' ;1111 hnrit r to control imkpcndcnr agency law­
making. I\ hi..:h on a dar-to·day ba'i' i-, nm1-ni\tenl. could not he affected hy 
the c \i,lcncc or C\crci'c of !he kgi,lative veto. To invalidate lhc 1kvicc. which 
all,1w, Congre" to m;iin1a111 ,11me ..:ontrol ovcr the law·makrng pruce". mcrl'iy 
guaranten th.ii !he tmkpcndcnl agc11c1L''. once neatc·d. for all pracllcal pur­
po'c' arc a fourth branch of the government not ,uhject to the dircc:I uu11rul 
of either C11ngre'' or !he ncc111ivc hrandr. 

Pron·" (ia' Cw"umcr' <iroup v. Con,umer !energy Council of America. !Ol S. CL 
\'i'>(,. 1'i.'iX (19X.\l tWhilc, .1. d1,,,,c111rngl. 

,., l.n.:il/111i.-<' l'l'/•1: lln1ri1Jg1 011 tlw S11fJ/"1"11J1' C1>11rt" 1 IJ1'<'i1io11 i11 I NS \". Chadlw 
/l,'.f(1rc the .\uhcomm. 1111 :ldmi11i.11r11ti1·1· /'rm ti1 c u11d f'rocnlure o( 1/ic Sr11ul<' < 'om111. 
011 flt<' .lw/i,-imT. '18th ( "nng .. ht Se". ( J <J8 I I lrn pre" I t 'taccmcnt of Sen. ( ira"ky II<· 
lu\\a)) fhcn:inaftcr c:ltcd ••' Jfr11ri111.:1J. 
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The legislative veto also estahli..,hes a check upon the abuse 
of power by administrative agencies. With the veto, Congre'>s 
can force accountability while retaining the flexibility of action 
which the broad delegation of legislative authority permits. At 
the same time, Congress can continue to oversee the overall 
legislative policy of the government. The requirements of checks 
and balances dictate that Congress have the power to restrict 
abuses by the executive branch. With ineffective checks on that 
power, the executive branch certainly will attempt to achieve 
as great an authority as possible. Montesquieu wrote that "con­
stant experience shows us that every man invested with power 
is apt to abuse it, and to carry his authority as far as it will go 
.... To prevent this abuse, it is necessary from the very nature 
of things that power should be a check to power. "90 As Madison 
put it, "You must first enable the government to controul the 
governed; and, in the next place, oblige it to controul itself."91 

The veto mechanism is a controlling device in the govern­
ment. The use of a legislative veto makes the legislative branch 
rightfully accountable for the laws of the nation. This is impor­
tant as citizens look to Congress for relief from the oppressive 
measures promulgated by the administrative arm of the 
government. 

The legislative veto was rarely used before it was found con­
stitutionally impermissible. This does not mean that the legis­
lative veto was an ineffective instrument, serving only to salve 
Congress's conscience for its generous delegations of power. 
For, although it was rarely exercised, it does not follow that it 
would never be exercised. The very threat of this flex of legis­
lative muscle often seemed to temper otherwise extreme action 
by the executive branch. For instance, a threatened use of the 
veto figured prominently in the recent debate on the sale of 
military equipment to Saudi Arabia.')~ 

In addition to creating a system of checks and balances, power 
is distributed among the branches in order to provide for a more 
efficient government. ln fact, the failure of the Articles of Con­
federation to provide an efllcient. workable system of govern­
ment led to the demands for a new constitution. Under the 
Articles of Confederation, power was vested only in the legis-

'" C. MoN 11 ~<,11111 t!. 1111»«1 1wte 'iK. al I 'iO. 
"' T111 h tll l\·\I l'il Nll. 'i I. al .l-19 l .I. Madi,onl ( .L Collht' ed. 1961 l. 
'" S,·" 127 CON(,. Rt<. Sl2.171-2tl4 !daily ed. (kl. 27. !'INI I. 
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lature.'11 The net effect was an inefficient government suffering 
from paralysis.''4 In constructing the new government, the Fra­
mers sought economy of government by division of authority 
and specialization of duties. 

In The Fedem/i,\t, Hamilton described the problems of gov­
erning under the Articles of Confederation'1' and then advocated 
an effective centralized government.w. The Framers applied the 
separation of powers doctrine to create an efficient govern­
ment.'17 They realized that complete separation of authority 
would only increase the problem of inefficiency. 

The demands of governing in modern society have forced 
Congress to delegate authority and effectively intermix the func­
tions of the three branches of government. As a result, the 
government does not have sharply defined boundaries around 
each of the coordinate branches. Instead, the boundaries be­
tween each branch are fixed "according to common sense and 
the inherent necessities of governmental co-ordination. "98 As 
Justice Jackson stated, "While the Constitution diffuses power 
the better to secure liberty, it also contemplates that practice 
will integrate the dispersed powers into a workable government. 

"' ARlll 1 LS OJ ('oNt I lll.RAllON art, IX, 
"" .\«« h-,her. s1111ra note 57. 
"' 

In our ca,e. the con<.:urrenee of thirteen distim:t soven:ign wilb i:-. requisite 
under the confcder<tlion to the complete execution of every important measure. 
that pro.:eed;, from the Union. It has happened a" was lo have been forscen. 
The nu:asures of the Union have not been executed; and the delinquencies of 
the Stales have '1ep by '>tep matured themselves to an extreme; which has at 
length arn:-,1.:d all 1he whceh of the national government. and brought them to 
an awful '>land. ' 

T11L Ft DI RAI ''I No. J5, at 98 (A. llamilton) (J. Cooke ed. 1961) . ... 
The rc,ult of the-,e ob;,ervation-, IL> an intelligent mind must be clearly llfr" 

that if it ht: po"ihle at any rate Ill con;,lruct a Foedcral Governmcnl capable 
of regulating the common concerns and prc-,erving the general tra114uility. it 
mu't be founded, as to the ol~jeels committed to its care. upon the rcver'c of 
the principle contended for by 1hc opponents of the proposed constitution, It 
mu'! carry ih agem:y to lhe per>tlll.'> of the eitiLcus, It must stand in need of 
no intermediate legislation; but must itself be empowered to employ the arm 
of lhe ordinary rnagi;,trate to exe..:utc it' own resolutions. . It must in short. 
po-,-,e-,, all the means and have a right to resort to all the methods of executing 
the pllwer;,, wilh which it h ent1w.ted, that arc possessed and exerei~ed by the 
governments of the particular State-,. 

THI l'fDI RAUSI No. 16. at !02-03 (A, Hamilton) (J. Cooke ed. 1961). 
"" S«<' Miller, A11 ln</Uiry i1110 rh;' Re/e1·<111cc o{the /Jt/t'nlions ·~(Ilic Fo1111dini.: F11thn.1, 

\Vith Stl<'cial !:"111phmi.1 Upon th•• J>octrine of Separation of Powers. 27 ARK. I .. Ki V. 

583 ( 1973L Miller -,tale' that "le lffi<:iency was stressed as the principal reason for 
C'>t<1bli,hing an executive independent frmn the lcgi'>lature by, among others. John 
Adan1'. Thomas Jeffer,on, John .lay and Jame' Wibon ... Id. at 588. 

'" J. W. Hampton. Jr. & Co. v. Unilcd Stales, ~76 U.S .. 1'14, 406t1928). 



48 /JtllTlll"d Jo11mal on /,cgisl111ir111 !Vol. 21 :29 

It enjoins upon its branches separateness but interdependence, 

autonomy but reciprocity."'1'
1 

The benefit of coordination of effort by the three branches of 
government has led directly through the process of delegation 
of legislative powers to the creation of modern administrative 
government. "Delegation by Congress," said the Supreme Court 
in 1940, "has long been recognized as necessary in order tlwt 
the exertion of legislative power does not become a futility .... 
ITlhe burdens of minutiae would be apt to clog the administra­
tion of the law and deprive the agency of that flexibility and 
dispatch whk:h are its salient virtucs."

11111 

Many advantages result from delegating the power to solve a 
complex problem to an administrative agency. An agency cre­
ated to solve a problem possesses or obtains accurate and com­
prehensive knowledge of the prohlem. Its solutions exhihit a 
steady and systematic adherence to the same views concerning 
the problem. Decisionmaking with dispatch is facilitated. In 
short. specialirntion promotes efficiency that could not exist in 

the congressional bodies. 
In the past fifty years. delegation to administrative agencies 

has increased dramatically. As Justice Jackson stated: 

The rise of administrative bodie~ probably ha'i been the 
most significant legal trend of the last century and perhaps 
more values today are affected by their dedsions than by 
those of all the courts, review of admini~trative decision 
apart. They also have begun to have important consequences 
on personal rights .... They have become a veritable fourth 
branch of the Government, which has deranged lltrr three­
branch legal theories much as the concept of a fourth di­
mension unsettles our three-dimensional thinking.

101 

The delegation of rulemaking authority to agencies should he 
thought of as "unfinished Jaw which the administrative body 
must complete before it is ready for application. "

102 
Congress 

'" Youn[!slown Sheet & Tube Co. v. Sawyer. 34) U.S. 579. fd5 ( 1952l ( Jack,1rn. J.. 

concurringl. 
'"' Sun,him: Anthracite Coal (\1. v. Adkins. :llO U.S . ."181. :198 (194\J) !l'ilations omit· 

led) !Upholding the conslilutionalily 11f independent agency rulcmaking under cungn.:,. 

sional delcgali<in). 
"" FTC v. Ruberoid Co .. 343 U.S. 470, 487I1952) ( Jacbon. J .. disscnlingl. 
1"' Id. al 485 ! Ja.:k,on. J .• disscn1in1t) (footnote omitted). Jackson continued: 

In a very real ,cnsc the lcgislalHHl docs not bring to a cfo,c the making of the 
law. The Congress is not able or willin[! to finish the task or prescribing a 
po'>itivc and prn·isc lc[!al right or duty by eliminating all further choi•« bctwccn 
policic,, cxpcdicnccs !lr contliclinl! guides, and so leave> the rounding 0111 111' 
its command to another. smaller and spccialit.ed agency. 
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can only provide hroad llUtlines because it docs not know what 
the agency will encounter. But Congress cannot. for that reason 
<ilonc. lose all voice in the rulcmaking that the agency performs. 
Therefore. Congress attaches a legislative veto provision to 
those delegations \Vhich it deems too broad to go unchecked. 

The delegation of rulemaking authority results from cooper­
ation hetween Congress and the President. The President usu­
ally will initiate the cooperative process hy recommcmling the 
estahlishment of an agency or the expansion of the authority of 
an existing agency in order to handle a specific problem. Mem­
hcrs of the President's staff will then meet with their congres­
sional counterparts lo reach a compromise on the details of the 
legislation. 

Without a veto provision in the enabling legislation, this co­
operation between the President and Congress often ends with 
the passage of the enabling statute. On the other hand, the 
coopcralion between the executive and legislative branches of 
government docs not end with the passage of a statute contain­
ing a veto provision. Rather, the cooperation continues when 
the executive branch presents to Congress its recommendations 
umler the stalllte. The requirement of congressional concur­
rence will lead to continued cooperation and will "have a pow­
erful, though in general a silent operation. " 10·

1 Moreover, the 
inclusion of a legislative veto provision serves as an excellent 
check on partisanship in the delegatees. 

Just as the executive is made more cooperative by the 
congressional checks in the appointment process, so the exec­
utive will be made more cooperative by a congressional veto 
provision in the rulemaking process. As Hamilton pointed out 
in 1he Federalist No. 76: 

It will readily be comprehended, that a man, who had 
himself the sole dispo~ition of oflice?-i, would be governed 
much more by his private inclinations and interests. than 
v.hen he was bound to submit the propriety of his choice to 
the discussion and determination of a different and indepen-

Be..:au.;c Congrcs.-. eannnt predclcrminc lhc weight ;md effect of the 
presence or ahscnce of all the compcling con>idcratiom. or conditions whit:h 
should influcm:c dn·i,ions regulating modern hw.ine,s. it allcmpts no more 
than to indicate [!ennally the ouhide Jimih of tht· ultimate rc,ult and to wt 
out matters about which the admmislrator must think when he is determining 
what withm 1hme confines the compulsion in a panicular case is lo he. 

Id. al 485--86 I Jackson. J., dissenting). 
'"'Till F!DIRc\I 1sr No. 76. al 511 !A. Hamihonl 11. Cooke ed. 1961) tdiscUS'>ing 

advll'e and consent of Scna1c 1n the appom1menl pron:-.,J. 
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den! hody; and that body an entire hrand1 of thl~ Legislature. 
The possibility of rejel.'.lion would be a strong motive to care 

in proposing. 104 

In this way, the veto works to produce the best proposals for 
regulation from the administrative bodies. 

With a legislative veto, Congress can delegate without losing 
its voice in the delegated matter and can at the same time 
approach a problem without becoming overburdened by the 
weight of information generated while researching the problem. 
For example, Congress may not have much information about 
the technicalities of providing for clean water or a safe work­
place at the time it passes authorizing legislation. The de legatee 
agency, however, develops that information through adjudica­
tion on a case-by-case basis or through hearings specifically 
convened to develop the expertise required to write the regu­
lations to implement the statutes Congress enacts. The veto 
process permits Congress to draw on the developed expertise 
of the delegatee agency when the proposed regulations are pre­
sented to Congress. With a legislative veto provision, Congress 
gets the benefits of delegation as well as the continued oversight 
of the delegatee's exercise of delegated legislative authority. 

Jn addition to controlling the use of delegated legislative 
power by another arm of the government, the legislative veto 
enhances the efficiency of the congressional branch of the gov­
ernment. The legislative veto procedure often promotes hetter­
informed deliberation than the regular legislative process. "Un­
der the legislative veto procedure, members of Congress act in 
the presence of specific and contemponu;y facts about a pending 
administrative proposal. Debates are often sharply focused and 
carefully considered."JO~ Recent examples of more extensive 
deliheration by Congress include the debates on the sale of 
nuclear fuel to India in 1980, 1116 on the sale of military equipment 
to Saudi Arabia in 1981. 1117 and on the used-car rule promulgated 
by the Federal Trade Commission in 1982. iox 

Efficiency in government militates against permitting agency 
regulations to go into effect only to be revoked or replaced by 
later congressional actions. The inconsistency and uncertainty 

'"' Id. 
'"' /frari11g.1. .wpm note 89 btatement of Louis Fi'her, Congre,:-ional Re,card1 

Service I. 
'"'· St'<' I 2h CoNG. R1 c. SI :1.249--88 (daily ed. Sept. 24. 1980). 
,.,. St'<' 127 CoN<>. R.1 <. Sl2.171··204 tdai!y ed. Oct. 27. 1981). 
"" St'i' 128 CoM;. Rt (. S5.l80-402 (daily ed. May 18, 1982). 
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this would create for those governed by the regulations would 
be devastating. Such unsound governing most assuredly would 
burden the commerce of the nation. 

The congressional veto ensures that the delegated power is 
exercised as Congress intended. Yet it does add another level 
to the legislative process, a layer that causes delay. This would 
seem to militate against any efficiencies Congress was seeking 
when it delegated authority in the first place. The delay, how­
ever, in practice only slightly expands the legislative process. 
The standard period for approval. thirty or sixty days, does not 
cause excessive delays. Indeed, the additional time for approval 
is relatively short compared to the time required for passage of 
a bill that would alter or eviscerate a regulation promulgated by 
an age11cy. io9 

Suhjecting the expert decision making of an agency to congres­
sional review is also necessary in order to maintain public sup­
port for the agency's policies. The congressional process allows 
for an interaL:tion between what the regulator proposes and what 
the American people, speaking through Congress, are willing to 
support. Without a blend of those two, no strong policy may 
ever he carried out. 

For the private individual, the legislative veto procedure is 
"among the simplest and most direct methods of introducing 
accountability to the federal regulatory structures and enhancing 
Congressional responsiveness lo the public's demands for sen­
sible government. " 1111 For example, small businesses do not have 
the time or the resources to work directly with regulatory agen­
cies or even to go to court to challenge unfair or inequitable 
regulations. With a legislative veto procedure, "the small busi­
ness owner could take his case directly to his senators or rep­
resentative. "111 Congress would then be able to correct any 
regulatory excesses evidenced by the complaint of the small 
business owner. This reinforces Congress's role as the supreme 
legislative body of government. 

""For example, in 1973 lhe Department ofTran,porlatinn promulgated ils unpopular 
regulation requiring seatbelt interlock 'Y'tem' in all new automobiles. 38 !'ed. Reg, 
16.072 (1973J (amending 49 C.f.R. § 571.208 {1973J). De'ipite overwhelming oppo,ition 
to the regulation. it took Congress more than a year after the rcgulalion took cffccl to 
reverse ii hy legislation. Sr.'c Motor Vchidc<> and School Bus Safety Amcndmcnh of 
1974. Pub. L. No. 93-49:!. § l09, 88 Stat. 1470, 1482 (codified at 15 U.S.C. § 1410b 
( 1976)). 

"" lfr11ri11g.~. supm note 89 htatemcnt of Jame'> McKcvitt, Dircdor of !'ed. Lcgi>la­
tion. Nai'I fcd'n of lndcp. Bu>inc''"· 

Ill Id. 
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It may be argued that a legislative veto would inappropriately 
interfere with executive functions and woulu serve only to give 
Congress an improper influence over the executive branch. But 
Congress has some power or interference and influence without 
the legislative veto. 112 The legislative veto, however, provides a 
much more effective and direct technique to control the exercise 
of delegated authority by the executive branch than do the other 
available alternatives, such as the threat of a bill to abolish an 
agency or restrict its jurisdiction. Furthermore, if what these 
critics mean by "influencing or interfering" with the executive 
is "restraining him," this is precisely what is intended. 

Two commentators addressed the "problem" of congressional 
interference with the executive branch in this way: 

To argue that the veto is um:onstitutional because it inter­
feres with execution is lo assume that oversight which in­
terferes with execution can he distinguished from oversight 
which does not; in short, that there is a "proper" kind of 
congressional oversight which docs not interfere and an "im­
proper" kind which does. As the brief survey of Congress' 
oversight weapons demonstrates, such a distinction cannot 
he maintained. Basically, all oversight interferes with exec­
ution; indeed, it cannot avoid doing so. When Congress 
passes a piece of amendatory legislation, reduces an appro­
priation, conducts an investigation, formally or informally 
requires prior reporting, criticizes administrators on the floor 
or contacts them on hehalf of constituents, it involves itself 
in the administrative process and interferes with what has 
heen going on or what would go on if it had not stepped into 
the process. m 

There is nothing ''improper'' about the legislative veto. Under 
this amendment, the executive branch becomes a party to the 
act when the President signs the enabling legislation and a mem­
ber of the executive branch administers the law. These two 
conditions combine to preserve the integrity of the executive 
branch and spare needless interferences by the legislative 
branch, Congress will only intervene when necessary. 

The legislative veto is a complex tool that has proven its 
benefits over the years. The proposed amendment is fully con­
sonant with the spirit of the Constitution and the principles 
underlying that document. Congress will be able to continue to 

"' S<'t' Atkin' v. Unitt:d Stat.:s . .'\5o F.2d 1028. I06K 1C1. Cl. 19771. cert. df'f1icJ. 434 
ll .S. HK19 (I 9781. 

'"Cooper & Cooper. lhc l.c;.:islati1·c i'<'lo and the Co11.1tit111io11. 30 GFO. WASIL L 
Riv. 467. 492·-93 !1%2J. 
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delegate power in order to achieve efficient solutions to the 
problems at hand. Congress. however, may retain a control over 
that delegated power. As the Supreme Court stated, without the 
legislative veto, governmental processes will be "clumsy, inef­
ficient, even unworkable" with "obvious flaws of delay. untidi­
ness. and potential for abuse." 114 This does not necessarily have 
to be so. The legislative veto that this amendment explicitly 
permits would change the Supreme Court's formulation or the 
legislative process to allow a more efficient, workable process. 

IV. 01 llLR APl'ROACllES 

Without passage or this constitutional amendment, Congress 
must resort to statutory mechanisms in order to overturn or 
preempt federal agency rules, to limit their impact, or to prevent 
or hinder their promulgation. 11 ' These statutory mechanisms 
include: (I l direct override or preemption of rules: 
l2l modification of agency jurisdiction: ()) limitations in agency 
authorizations and appropriations: (4) extra-agency prior con· 
sultation requirements: and (5) advance notification require­
ments. While each or these statutory alternatives gives Congress 
some check over the exercise of Jelegated authority, none of 
these de.vices has proven as effective as the legislative veto. 

The most direct alternative to a legislative veto is a statutory 
override of the offending rule or action. This method ensures 
that the executive branch acts in accoruance with Congress's 
intent. However. requiring Congress to enact a second piece of 
legislation in order to implement its intent is highly ineftiCient. 
Further legislation pre.scnts heavy demands on congressional 
re~ources. requires review and approval by the entire Congress, 
and must be signed by the President or his veto overridden. If 
the President chooses to veto this second bill, Congress could 
enforce the intent of its original act only by a two-thirds majority 
or both Houses. In addition, until the proposeu legislation is 
adopteu, a controversial agency rule remains in effect, in direct 
contlict with congressional intent. 

Congressional experience during the Vietnam War demon­
strated the difficulties involved in passing a second bill. 

'" Clwdhu. ltH S. Ct. at 27XX 
'"See ;.:e11er11/lv Kai,cr. ('011gr('1.1io11a/ Auion 111 (h·1·r111m Agn1n· Nuln: Al1ertwth't·1 

10 1he 'Le;.:i.1/alil'e re10 ... 12 i\o. L. R1;v. 667t1980). 
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The Vietnam war underscored the concern hy Members 
of Congres-. that they might have to f1m11 e.xtraonlinary ma­
joritie.., in both Hou'>e'> to control the President. 'l\\ice in 
197.1 Congres'> passed legisbtion to bring the war to a halt. 
Twice Pre..,ident Nixon vetoed the;,e measures. On both oc­
casions attempts in Congre;,s to override the President were 
un:,uccessful. The need to "enact a law" meant that the 
Pre..,ident could continue a war oppo;,ed by a majority in 
each House so long as he retained the -,upport of a minority 
in a single chamber. Federal district judge Orrin Judd held 
that "II cannot be the rule that the Pre..,ident needs a vote 
of only one-third plus one of either House in order to conduct 
a war. but this would be the consequence of holding that 
Congress must override a Presidential veto in order to ter­
minate hostilities which it has not authorized." It was pre­
cisely for that reason that Congress insisted on a concurrent 
resolution of disapproval in the War Powers Resolution of 
1973. 11

" 

Even if Congress is able to enact corrective legislation. this 
probably will not occur until after the executive branch officials 
have acted or the agency rule has gone into effect. This creates 

further serious problems: 
Post ho\: substantive revision of legislation, the only avail­
able corrective mechanism in the absence of post-enactment 
review, could have serious prejudicial consequence..,; if Con­
gress retroactively tampered with a price control '>ystt.:m 
after prices had been set. the economy could he damaged 
and private rights seriously impaired: if Congress rescinded 
the sale of arms to a foreign country, our relations with that 
country would be severely strained: amt if Congn.:ss re-,huf­
lkd the bureaucracy after a President's reorgani1ation pro­
posal had taken effect, the results could be chaotic.

117 

As a second alternative, Congress could pass a statute altering 
the jurisdiction of a regulatory agency or expanding the exemp­
tions from its authority, thereby affecting both existing and 
anticipateJ rules. This mechanism, however, requires Congress 
to restructure an agency or its powers whenever congressional 
intent is ignored. As a result. Congress would rarely utilize this 
option and would more likely overlook the agency's 

transgression. 

11 '· lfruri11~.1. 111/'l'll note lN \\latcmcnt pf l.rn11' H'hcr. Coni:rc"iunal Research Scr­
\'icl'l tqtn>tini: lh1lt1111an \'. Schksiny,cr. .161 F Stipp. 'i'i\, 'ill) tl'.l>.N.Y.). rn'd . .JX.J 
F.~d 1.107 c:'d Cir. 19711., at. dn1inl . .Jlh ll.S. 9Jf> ! 1'17·11!. 

II' .1:1111' S: Kkm. ( '011gn·.1.1io11u/ ( 11 ,·night u11d tit<' i.!'gi.1luti1·1· ri·to: ;\ Co11.11it11rio11til 
:\1111/1111. 'i~ N.Y.ll. l. Rt.v. -I''· .J(J.j t i'l771(1'0<1tnotc'1Hllllll'lil. 

l<JX41 /,l'gi.1latil'I' \'('to A111e11i/111e111 .'i.'i 

Congress may also attempt to influence executive al..'lion 
through the budget pnH..:ess by prohibiting expenditures for en­
forcement of particular rules or by revoking funding disnetion 
for rulemaking activity. These limitations prevent an agency 
from promulgating or implementing a rule during the authori­
Lation or appropriation period. The effectiveness of such au­
tlwriLation or appropriation restraints is limited, however, be­
cause certain types of budget expenditures are largely immune 
frnm control: borrowing and contract authority (or "backdoor 
spending"): permanent authori1ations or appropriations: expen­
ditures for off-bullgct agencies: and carry-overs of unexpended 
funds. 

Moreover. congressional reduction of a specific appropriation 
account may not generate sufficient pressure to compel the 
executive branch to implement a policy that it wishes to ignore. 
The impoundment controversy of the 1970's demonstrated the 
ineffectiveness of appropriations as a substitute for the legisla­
tive veto. 11 x 

A similar, hut nonstatutory. control involves the prior ap­
proval by designated congressional committees of agency "re­
programming" of funds above a dollar threshold from one pro­
gram to another. 11'

1 The agency, however, can ignore the 
committee recommendation and spend the funds as appropriated 
in the lump-sum accounts. Generally, the agency will defer to 
the committee because it fears retribution in the form of budget 
cutbacks, line-itemization. or other sanctions. 1

"
0 As a result, this 

mechanism effectively acts as a committee veto. The informality 
of this procedure makes reprogramming a very dubious fqrm of 
congressional control. 

A fourth statutory mechanism would require agency consul-

If.>; ,\,·c id. 
11 " Sn· M1lkr & Knapp. lht' Cu11gn·.11io1111/ Veto: l're.11'1Ti11g the Co11.1tilt//io1111/ 

Fr<lllt<'HorC .'i2 IND. 1 .. .1 .. 1'17. l7..\ I 19771. 
''" /fr1ll'i11i:.1. 111/""' note 89 hlatcnient of Louis Fisher. Congrt:s'>ional Rt:sean:h Ser­

vice). Fish<.:r i:oc' <Hl to \late a recent e\a111pk of reprogramming: 
Thi' t )'pc• of ky,i,lallvc (or c:o111111ittcc) \Clo operated this year when l'rL·,idi:nl 

Rcaf!all \\anted to rcprogra111 '!>60 million to El Salvador. The administration 
honored the repn1gra111rn1ni: procedure. ti1t1c!1ing h;p;e \vith the authoritini: and 
appropriation' comm1t1ec·s tu secu1T their suppon. In a n.:prngra111111ing rcquc't 
a nwnth ago ,ubmitlcd by the Commcrct: Dcpartmenl. agency 1>fliciah so11i:ht 
approval from the Appropriation'> ( 'ommillccs to 'hift one million dollar' to 
anolhcr program. ·1 cchnii:<dly and kgally they could have 'pent Ihi' n11111ey 
\\ithout c1m\ltlling the co111mitlt:c> and obtaining their approval. hut a bureau 
ofticial admitted !hat "whatcvi:r the pan1c11lar' of the lcgalitic:\ might he. one 
ignores apprnpri;1ti<Hl\ subcommittee> at one's own peril." 

/,/, !1'0111notc> omitted!. 
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talion with or review hy congressional committees or other 
agencies. 1-' 1 Such a procedure gives Congres;, only an indirect 
influence over proposals hut has the salutary effect of broad­
ening the agency's perspective during the decisionmaking 

process. 
A firth mechanism, which is similar to the consultation and 

review provisions, would require an agency to notify Congress 
or the appropriate congressional committee regarding propo;,ed 
or final rules, usually within a specified period (e.g., thirty daysl 
before the rules become effective. 122 While such a provision 
enables committees to be more readily aware of forthcoming 
regulations and might spur negotiations het ween Congress and 
the agency prior to the effective date of the regulation, this 
mechanism also gives Congress only an indirect role in the 
rulemaking process. After the Clwdha decision, both the ad­
vance notice and the consultation and review requirements 
could be used to disapprove a regulation only in conjunction 
with a joint resolution of Congress. Thus, Congress would have 
to produce a super-majority vote of both Houses, if faced with 
a President's veto, in order to invalidate an offending agency 
proposal or regulation. This is an extraordinary requirement for 
Congress to meet in order to get an agency to act as it intended. 

Many nonstatutory controls arc also available to Congress. A 
congressional committee could explore the matter in a public 
hearing. Congress could mandate specialized committee staff 

"' S<'c. e.g .. Fcckral-Aid llighw<tY Act nf 1971>. l'ub. L No. 94-~XO. ~ 20X!hl. 90 Stal 
42.'i. 454-55 (codified al 2J lJ .S.C. ~ 402 nolc ( 1976)1 (prohibiting the Sn:rclar; of 
Tn111,portal ion from cnfon.:ing any uniform ;,<1fct y 'landanh \\ hich he promul!,!<•le;, u1111I 
he coml11cb an evalualion of their adequacy and apprnpriatcne,,;, and report;, hb lind1ng' 
to Conl,!rc,,,): RailroHd Rcvitaliza1ion and lfrµnlatory lh:fnrm Act of 1976. !'uh. I. Nn. 
94-2l0. ~ 202tbl. 90 Stal. .11 . .15 lcmlified al 4'J USC ~ lt5l t 1976)} tn;q11iri11µ the 
lnlt:r,latc Cnrnmcrcc Cornmb-.ion lo "'li1:il and corp,ider the rc·u1mrncnd;ition' of th.: 
Atlorncy General and the Federal Trade Commi"ion in c-.tabli;,hinµ ruks to dcterminc 

"mmkct dorninance"L 
i:: .'i<'<', <'.g .. hlucatinn for All Handicapped Childn:n /\ct of l1J7'i, Ptth. I No. 'J4-

l.J2. !i .'i!ht. lN Stat. 77~. 79.J !codified at 20 ll .S.C. § I.JI I note 1 l'J7h)l !the Ct>tnmi"iunL'I 
of Educalitin mu't ,ubmit for review and cor111nc111 am prop1i;,cd rq!ulalion;, co1ic-cr11111g 
lhc cla'>'ilirntin11 ofd11ldre11 l\lih ,pc<.:1al karninl,! dhabililit:' In Co11gh:" al ka'I tllfrcn 
day' hcfon: t!wir puhlicalion in thl' l:eckral Rt:gi'1nl: h>n.:i!!n Rcl;111t>ll' A111hori1a11on 
Act, l'i\ctl Year 1'!76, 1'11b. l No. 9.J-1.JL !i .JOh, XlJ Stal. 7'\I>, 770-71 ( l'J7'i) h:od1tic'd 
at 22 ll.S.C !i 2h66 ( 19761) (n:µnlalion;, h) the SL'ffClat)o of Stale aulhm111111,! ;,cc11n11 
oflkcr-. to ..:arry firearm' mn;,I lw lr;m;,111111cd to Conµrc" 111cnl) da)' before 1hc dale 
on which ;,t1ch rc!!ulatinn' tai-c cffcdl: Atr Tran,111irlal1on Sccmity i\ct pf 197.J. l'uh 
L. No. •J.1-J66. !i \l'i!aL XX Stal. .J09 . .JI'\ (u1dilit'd al -19 ll.S.C. !i l\.'i6!al ( 197611 llhc 
1\d111i111'1rator of the h:dcral i\vi:1110n Adn1111i,1ra1ion. unk" he detcrn1im:' Iha! an 
cmc:rgem:v c-.,i,h. 111t1,1 110111\ ( 'nng1\:" uf any change' in p;1"el11,!t'r 'creL'lllll!! regula-
11011' at ka;,I lhirl\ d;I\' before 'ueh c:lwnµc' become c1Tcc:111cl. 
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and General Accounting Ofl\ce examinations. Congress also 
could establish select committees and specialized subcommit­
tees to oversee agency rulcmaking and enforcement. Committee 
reports, especially those reports accompanying authorizations 
and appropriations. may be used to advocate agency reconsi­
deration of particular rules and their implementation. Congress­
men could issue floor statements critical of specific rules or 
agency enforcement procedures. All of these devices, however, 
increase congressional workload without directly controlling ex­
ecutive action. As a result, the control that these mechanisms 
provide is inefficient and often ineffective. 

Another course that has been recommended as an alternative 
to the legislative veto is a Legislated Regulatory Calendar. 1!' 

The proposed calendar would consist of the following elements: 

I. Each year Congress would receive a list of planned major 
regulatory proposals ... , together with preliminary analy­
ses of projected costs and henefits, from the Executive 
Branch and independent agencies .... 
2. New Regulatory Authorization committees in the House 
and Senate ... would consider the list, modify it as neces­
sary, and then send it to the floor .... 
3. The full Congress would be required to approve the Cal­
endar hefore the agencies could proceed with their rulemak-
• J 1-4 111gs .... · 

The legislated calendar approach would require the establish­
ment of regulatory authorization committees in the House and 
Senate. Each committee would consider the list of proposed 
regulations, modify it as necessary, and send the list with its 
recommendations to the floor for approval. This process would 
consume a tremendo,us amount of Congress's time and re­
sources. Moreover, the Legislated Regulatory Calendar is an 
inflexible, indirect approach to legislative control of agencies, 

Clwdlw also might revive interest in the Bumpers Amend­
ment.12' That bill would expand judicial review of agency action 
by removing any presumption in favor of agency action in de­
terminations on questions of law and by imposing a more rig­
orous standard or judicial review for agency rulemakings. 126 

'"/I earing., .. 111pra nolc 89 t'1att:mcn1 of Robert I .ilan. former Encrl,!y and Rcµulalion 
l·:conomi;,L l're,idcn1·, Council of Lumormc Advi-.or;,). 

'" Id. 
1
·" The late"! vcr.,ion of the Bumpers A111t'11dmcn1 i" S. 1766. lJ8th Cong., Isl Sc''-· 

129 CoN<i. Rt<. S 11.587 !daily ed. Aug . .J, l'IK1l. 
'"'Id.: c( C/111dlw. IOI S. CL al 27% 11. 11 (While. J .. d1;,;,enting) !;,11gµc,11nµ a limlfcd 

role for a redefined kgl\lat1ve veto as" gtlllk lo mtcrprclalion of congrc'>"1011al 1111c11t): 
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While this proposal would result in closer judicial scrutiny of 
agency rulemaking to ensure conformity with congressional in­
tent, it also may substantially delay the administrative process. 
In addition, the role contemplated for the judiciary under this 
proposal is not entirely appropriate. i::7 

For Congress. "the greatest difficulty that will he caused by 
the Supreme Court decision is a mushrooming of workload dur­
ing a time when Congress is having difliculty coping as it is with 
its necessary legislative activities."t"x None of the alternatives 
suggested to date will enable Congress to review effectively 
executive proposals before they take effect. None permit a di­
rect expression of congressional intent to control the exercise 
of delegated authority by the executive branch. Thus, the only 
effective response to the Clwdlw dilemma is the adoption of 
this amendment. 

V. CoNCUJs10N 

The Constitution of the United States has been in operation 
for nearly two hundred years. Although the Framers realized 
that the document was not perfect and provided means for its 
amendment. it has undergone surprisingly few changes. The 
Constitution has proven to be an enduring instrument. In the 
course of the growth of this nation, more than 6,900 constitu­
tional amendments have been proposed. but only twenty-six 
have been adopted. t"9 

llcttri1111.1 • .rn1m1 note 89 (statement of Sen. (ira,,lcy (({-Iowa)) ("'\Another t1ption i'>I a 
proposal to atta..:h a presumption or invalit.lity to an agcm:y a..:tion that i'> challcngnl 
heforc the courts where that action ha' hecn the suhjcct or congrcssi\lnal resolution of 

di,approval. "). 
, ., Sec R. Nauer & M. Rosenhcrg. Scope nf Judit:ial Review of Agency Rulcmaking: 

A Review and Assessnwnt of Pending Congn:ssional Proposals for Change. Congn:.,­

-,ional ({cscarch Service Report (Aug. 24. 1982.l. 
(SJome 4uestil>11 may he rai-,ed whether the role envisioned for the t:ourts i-. 
appropriate. Under the pn>po,cd 'tatutory sdicmc ~orne argue. it is pos>ihle 
the courts will hci.:omc enrne,hetl. willingly m otherwise. in substantive ra­
tionality review of inrormal rukmak111g dctcrminalions. Such involvement i.:ar­
ries thi: potential that the cumts will engage in ta,ks that in admini,trative law 
have been t:onsideretl both bcyontl their competence or kgitimale sphere of 

<.:llm:crn. 
Id. at 7). 

L'• /ln1ri11111 .. 1111>r11 note 89 htati::ment of Norman Ornstein. Professor ,,f Politic,, 

C1tholic University). 
"" Accllrding to f'r"f'"-''"' A111n1d11101ts to the Co11.11it11tio11 o( thl' United St<1te.1 

/111r1>,l11< nl in ( ·011gn'.1.1 /iol!I //i,· 88th Cc111creu. /.11 Sn.1ic•ll Through tht• 9Uth Co11grc.1s, 
..,,, "' • '' I • \..'.,. 1 l(}/,lh 1-.<.Ul) nrnnni,,,:il'\ h) an1t~nd the 
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An amendment to the Constitution is never to be treated 
lightly. Nevertheless, the Clwdlw decision seriously weakens 
the government's ability to function as an accountable, harmo­
nious whole. Therefore, even though amending the Constitution 
will take time. it is a necessary endeavor. As Hamilton stated, 
"'Tis time only that can mature and perfect so compound a 
system, can liquidate the meaning of all the parts, and can adjust 
them to each other in a harmonious and consistent WHOLE. "t io 

The Clwdlw case presents a situation that requires an amend­
ment to the Constitution. The legislative veto "is an important 
if not indispensable political invention that allows the President 
and Congress to resolve major constitutional and policy differ­
ences, assures the accountability of independent regulatory 
agencies, and preserves Congress' control over lawmaking. " 111 

The words of Justice White in his dissent in Clwdlw best 
describe the role of the legislative veto: 

The prominence of the legislative veto mechanism in our 
contemporary political system and its importance to Con­
gress can hardly be overstated. It has become a central 
means by which Congress secures the accountability of ex­
ecutive and independent agencies. Without the legislative 
veto, Congress is faced with a Hobson's choice: either to 
refrain from delegating the necessary authority, leaving itself 
with a hopeless ta~k of writing laws with the requisite spec­
ificity to cover endless special circumstances across the en­
tire policy landscape, or in the alternative, to abdicate its 
lawmaking function to the executive branch and independent 
agencies. To choose the former leaves major national prob­
lems unresolved; to opt for the latter risks unaccountab.le 
policymaking by those not elected to fill that role. m 

As Thomas Jefferson 'J)redicted, the people "will see and amend 
the error in our Constitution, which makes any branch indepen­
dent of the nation.'' 111 The Clwdha decision establishes the ad­
ministrative agencies of the government as an independent, un­
accountable fourth branch. This amendment will correct that 
error. 

Com.1it11tion had been offered as of the end of 1968. Since then, there has been no 
redui.:tion in the number of propm,als. 

""Tut. FtDUlALISt No. 82. at 553 (A. Hamilton) ( J. Cooke ed. 1961) (crnphasis 
original). 

"'Clwdlw. !03 S. Cl. at 279.5 <White. J., dissenting). 
112 Id. at 2792-9.l iWhite, J .. tlis-;entingL 
Pl D. M.\tONt. JU-tl.RSON. TIH l'Rl'>llJINI: StCONP T!RM. l80.'i--l80<J, 304--0.'i 

( l'J74) (q11c'>l1oning the lkgn:e lll w tm:h the Cnn'itllution 1nsula1c, the JtHlic1ary) . 


