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THE WHITE HOUSE

WASHINGTON

May 4, 1984

MEMORANDUM FOR FRED F, FIELDING

FROM: JOHN G. ROBERTSQZEL

SUBJECT: Draft OMB Statement
Concerning Legislative Veto

OMB has asked for our views by 3:00 p.m. May 4 on testimony
Chris DeMuth proposes to deliver on May 10 before the House
Rules Committee on legislative veto. The testimony considers
the various omnibus responses that have been proposed to

INS v. Chadha. Those proposals generally either require all
rules to be submitted to Congress for a 90-day period before
going into effect, providing an opportunity for Congress to
pass a law disapproving them, or require Congress to pass a
law affirmatively approving all "major" rules before they
may go into effect. DeMuth notes that the Administration
has not yet taken a position on the various proposals, and
states that this reticence should not be taken to suggest
the Administration will ultimately support any such
proposal. ‘

The remainder of DeMuth's testimony discusses in a general
way the various concerns surrounding the post-Chadha debate.
DeMuth touches upon the problem of the political
accountability of agencies, the shift of policymaking to
courts exercising expansive review of agency decisions, and
the various constitutional means by which Congress can
influence agencies {oversight hearings, informal dialogue,
the confirmation process, etc.). He also discusses the ways
in which either omnibus approach to overturning Chadha would
have practical effects significantly different from the
legislative veto scheme in place before Chadha.

At several points in his broad-ranging discussion, DeMuth
directly contradicts previous Administration positions on
the Chadha issue. In the carryover paragraph between

pages 4 and 5, DeMuth notes that expansive judicial review
of the regulatory process has led to a migration of policy-
making to an unelected judiciary. DeMuth states: "This is
not, as is often supposed, the result of the growth of
'activist' judicial doctrines among modern judges; rather it
is a direct corollary of the increasing economic importance
of regulatory law." The Attorney General and numerous other
Justice Department officials are, however, among those who
have "supposed” and indeed argued publicly that the shift of



policymaking to the judiciary in the regulatory area is at
least partly the result of the activist jurisprudence
embraced by many judges. DeMuth can make his point by
saying the problem is partly the result of an activist
judiciary but also caused by the increasing economic import-
ance of regulatory law.

On page 6, lines 21-22, DeMuth refers to executive orders
regquiring agencies to consider the costs and benefits of
rules and to "consult with members of the President’'s
immediate office" before issuing them. The executive orders
referred to by DeMuth, such as E.O. 12291, however, require
consultation with OMB, which is generally not considered
part of "the President's immediate office.” I would change
"members of the President's immediate office" to "the Office
of Management and Budget."

On page 8, lines 16-20, DeMuth dismisses as "vain" the hope
expressed by "many observers" that Congress will respond to
Chadha by drafting better laws confronting policy choices
rather than shunting them to agencies and the courts. The
observers faulted by DeMuth include you and the Attorney
General. In his press release on the day the Chadha
decision was announced, the Attorney General stated that its
longterm effect "will be a better and more effective
Congress as well as a more effective Presidency."” The
Attorney General made the same point in his subsequent op-ed
piece for the New York Times. On the day after the Chadha
decision you circulated to the Senior Staff a memorandum
stating "the Chadha decision will promote better government
by forcing Congress to draft statutes more clearly and
narrowly" -- the precise point rejected by DeMuth. Guidance
provided the Press Office by our office made the same
argument. Quite apart from this "precedent," I happen to
believe the argument DeMuth rejects is in fact sound.

Acts of Congress will not suddenly become paragons of
precision, but Congress will be forced to be more
circumspect in delegating authority, since it will not have
a "second bite" at agency action through a legislative veto.
Again, DeMuth can make his point that the nature of the
modern Federal Government makes it difficult for Congress to
write precise laws without completeély rejecting the argument
that Chadha will force Congress to be at least somewhat more
responsible.

On page 10, lines 14-15, DeMuth states that "Presidents
accepted [legislative vetoes] to induce broader grants of
authority from Congress." Every President presented with
the question, however, has opposed legislative vetoes as
unconstitutional. By signing bills with legislative vetoes,



Presidents have not "accepted"” them in any legal sense.
This point was explicitly recognized in the Chadha opinion
itself, slip op. at 21, n. 13. The sentence should be
deleted.

Attachment



THE WHITE HOUSE

WASHINGTON

3 May 4, 1984

MEMORANDUM FOR BRANDEN BLUM
LEGISLATIVE ATTORNEY
OFFICE OF MANAGEMENT AND BUDGET

FROM: FRED F. FIELDING
COUNSEL TO THE PRESIDENT

SUBJECT: Draft OMB Statement
Concerning Legislative Veto

Counsel's Office has reviewed the above-referenced draft
testimony. In the carryover paragraph between pages 4 and
5, the testimony dismisses the supposition that the shift of
policymaking authority in the regulatory area to the judi-
ciary is due to judicial activism. The argument that such
activism is in fact at least one cause of this shift has
been advanced publicly on numerous occasions by Justice
Department officials, most prominently the Attorney General,
and the testimony should not undermine this position. I
would change the carryover sentence to read as follows:
"This is not only the result of judicial activism but also a
conseguence of the increasing economic importance of regu-
latory law."

On page 6, lines 21-22, "members of the President's immediate
office" should be changed to "the Office of Management and
Budget." The phrase "the President's immediate office" is
imprecise and would generally suggest something other than
OMB.

On page 8, lines 16~20, the proposed testimony dismisses as
"vain" the hopes that Chadha will compel Congress to act
more responsibly in drafting laws. Again, this is incon-
sistent with previous Administration statements that made
the precise point that is rejected. Furthermore, I do not
consider it accurate to dismiss the hope as unfounded. It
is entirely reasonable to suppose =-- certainly to hope --
that Congress will be more circumspect in delegating law-
making authority now that it will not have a ready oppor-
tunity to review agency action in specific cases. This
paragraph should be rewritten to make its point without
altogether dismissing the argument that, as the Attorney
General stated in his press release the day Chadha was
decided, the long-term effect of the decision "will be a
better and more effective Congress as well as a more ef-
fective Presidency."



The sentencerbn page 10, lines 14-15, should be deleted.
Presidents have not accepted legislative vetoes; all 11 that
have addressed the issue have expressed the view that they
are unconstitutional. As the Chadha opinion itself makes
clear, Presidents have not "accepted" legislative vetoes in
any legal sense simply by signing bills that contain them.

Because of the Department of Justice's involvement, this

testimony should be reviewed by it as soon as possible.

FFF:JGR:aea 5/4/84
cc: FFFielding/JGRoberts/Subj/Chron
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- EXECUTIVE OFFICE OF THE PRESIDENT MW
S OFFICE OF MANAGEMENT AND BUDGET /

S WASHINGTON, D.C. . 20503

May 2, 1984 - A s

LEGISLATIVE REFERRAL MEMORANDUM

TO: LEGISLATIVE LIAISON OFFICER

SEE DISTRIBUTION,

SUBJECT: Draft OMB statement concerning legislative veto

The Office of Management and Budget re&uests the views of your
agency on the above subject before advising on its relationship
to the program of the President, in accordance with OMB Circular
A-19.

Please provide us with your views no later than

3:00 P.M. FRIDAY, MAY 4, 1984. (NOTE: A hearing is scheduled
for May 10, 1984.)

Direct your guestions to Branden Blum (395~ 3802), the legislative
attorney in this office. /

/ ’//
//

s L m
Jaméé&C Mu r ‘for
Assistant Director for
Legislative Reference

Enclosure
cc:  B. Bedell / M. Horowits
F. Fielding - . 'C. DeMuth
E. Strait K. Wilson
J. Frey . M. Uhlmann
J. Hill \
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DRAFT (4/1/84)

STATEMENT OF CHRISTOPHER DeMUTH
ADMINISTRATOR FOR INFORMATION AND REGULATORY AFFAIRS
OFFICE OF MANAGEMENT AND BUDGET
BEFORE THE COMMITTEE ON RULES
U.5. HOUSE OF REPRESENTATIVES
ON
LEGISLATIVE VETO

May 10, 1984

Chairman Pepper and members of the Committee:

1 appreciate the opportunity to appear before you this
afternoon to discuss the impact of the Supreme Court's decision

in INS v. Chadha on the regulatory process. Before the Court's

decisions last term in Chadha and related cases, the
Administration had opposed on constitutional grounds many
legislative veto provisions and proposals (many of them affecting
Executive branch decisions other than rulemaking). At the same
time, substantial majorities of both Houses of the previous
Congress were on record as favoring some version of legislative

veto over agency rules.

Now that the Court has definitively resolved the
constitutional issue, we are faced with the more direct and
difficult policy issue: Should the President and Congress agree,

through legislation, to procedures that would approximate the



defunct legislative vetoes over some or all agency rules, while
avoiding their‘constitutional pitfalls? Recent "regulatory veto"
proposals 1/ offered by Members of both Houses and both political
parties have answered this guestion in the affirmative--while‘
differing significantly on what those procedures should be.

The Administration has not yet adopted a position on any of
these proposals. Our hesitation regarding the various
across—the-board regulatory veto proposals is not, however, a
result of a lack of interest. We believe these propoéals are of
profound importance, and therefore worthy of the most careful
deliberation, We are following the Congressional debates with
close and keen interest, and hope to have a‘position in the near
future. But I do not want to leave the impression that we will
ultimately conclude by supporting some provision. It may well be
that given existing forms of oversight and the complexities of
adding new, constitutional procedures for Congressional review of
individual rules, a universal regulatory veto requirement is not

the best solution.

This afternoon, I would like to offer three general
considerations which are guiding our own efforts to think through

this issue, in the hope that they will be useful to you as well,

1/ I refer to these proposals as "regulatory veto" to distinguish
them from proposals concerning Congressional involvement in
non-regulatory matters such as spending deferrals and the
President's military and foreign policy authorities.
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First, it is important to recognize that the regulatory veto

proposals address a serious and fundamental problem. This is the .

increasing use of administrative "rulemaking" to establish
substantive law--a trend that has seriously weakened the
authority and accountability of the two politicai branches for
major national policies, and led to an increasing migration of

policy control to the Federal courts.

The growth of the pre-Chadha legislative veto was roughly
coincident with the rise of the large administrative state. Over
the past half-century, Congress has extended the Federal
government's reach into one new territd}y after another that had
previously been the domain of the states, of private markets, or
of other voluntary arrangements--highways, education, medical
care, the design of automobiles and other products, pollution
abatement, and so forth. With the Federal government involving
itself more and more deeply in private markets and local
governance, Congress has increasingly lacked the
resources--chiefly time and information--to enactyinto law all of
the discrete jngments and compromises necessary to guide these
interventions. As a result, Congress has increasingly hedged,
enacting vague or even contradictory statutory standards that
have effectively transformed Executive officials (and,

derivatively, judges) into de facto lawmakers.



P

The Executive branch has responded to this challenge with a
series of administrative innovations that has demonstrated its
relative versatility in writing detgiled and complex 1aws--ané,
as a result, has induced further Congressional lawmaking and
increasing regulatory growth. The most important innovation has
been "informal rulemaking," a technique that suStly combines the
efficiencies of hierarchical, executive decisionmaking with the
key legitimating feétures of judicial and legislative
decisionmaking--due process and public sanction. The agency
issues a "notice of proposed rulemaking," receives and evaluates
written comments from the public, and then issues a "final rule"
that becomes, with the courts' permission, £he law of the land.

The success of informal rulemaking, however, has been
problematic at best. While it has solved the problem of
high-volume decisionmaking in the large modern state, it has done
so at a very high cost in policy coherence and political
accountability. While the regulatory bureaucracies have never
exéctly been "out of control," the locus of that control, and its
relationship to any publicly articulated conception of the

national interest have been increasingly difficult to discern.

Judicial preoccupation with "due process™ has led to an
increasing migration of large areas of policymaking to an

unelected judiciary. “This is not, as is often supposed, the



v/

result of the growth of "activist" judicial doctrines among
modern Jjudges; }ather it is a direct corollary of the increasing
economic importance of regulatory law.” With freewheeling
discretion delegated to administrative agencies, and with large .
stakes riding on the results of their proceedings, private groups
have strong incentives to invest in litigating thoroughly every
conceivable aspect of a rulemaking proceeding-—aﬁd the courts

must attend to these arguments. The reach of the Judicial branch
is not determined simply by views of appellate judges, but also,
and more importantly, by the ingenuity of litigants in devising

persuasive arguments within the context of whatever legal

precedents may exist.

There can be little debate that the scope and detail of
judicial review is today of an altogether different order than
Congress envisioned in adopting the "arbitrary, capricious, or
abuse of discretion" standard of the Administrative Procedure Act
of 1946. While everyone, regardless of political viewpoint, is
Pleased with some court decisions under the current standards, it
can hardly be said that the result has been greater agency-
accountability. This would be so only if the agencies had been
ignoring cleér Congressional mandates until the courts suddenl§
brought them into line. Instead, the usuai case is that Congress
does not issue the clear mandates in the first place, or else
does not foresee the issues its laws will raise in specific

instances--leaving the courts as well as the agencies adrift



regardless of the "strictness" of judicial review.
1

Whatever the role of the courts, the "public sanction” vested
in agency rules by public notice-and~-comment procedures is a &ery
thin substitute for formal lawmaking by two representative
majorities plus the President. -Indeed, the rulemaking process is
highly and inherently unrepresentative, both politically and
economically. Rulemaking proceedings are, of course, lavishly
attended by organized groups with immediate stakes in the -
decisions, and their arguments are necessarily couched in terms
of the broad public interest. But the ?act remains that the
interests of organized groups are frequently opposed to the
general public interest--whether this interést is defined by a
vote of the Congress or suggested by the conclusions of a

cost-benefit analysis.

The legislative veto, both before and after Chadha, has been
of course just one of a variety of devices the Executive and
Legislative branches have used to incréase the accountability of
the regulatory bureaucracies and to minimize agency parochialism.
Presidents Ford, Carter, and Reagan have issued increasingly
explicit Executive orders requiring .agencies to assess the
benefits and costs of their rules and to"consult with members of
the President's immediate office% President Reagan's Executive
Order 12291 requires regulatory agencies, to the extent permitted

by statute, to fashion rules that will produce the greatest net



social benefits; it seeks to guide administrative discretion
towards decisio;s that are in the broadest public interest--which
may, of course, be different than the interest of any
notice-and-comment petitioner. The Order further directs
agencies to report on their regulatory proposals‘and final rules
to the Office of Management and‘?udget, and thus seeks to
increase the accountability of the regulatory précess by ensuring

that individual rules are in harmony with the President's

policies.

The pre-~-Chadha legislative vetoes put the legislative branch
directly "in the loop" of Executive branch decisions, and thus
made Congress more accountable to the public'for agency actions.
Although these were the Congress' most éonspicuous response to
the problems of galloping lawmaking-by-rulemaking, they were not
Congress' only response. In fact, they were of much less
practical significance than other forms of Congressional
influence. Legislative vetoes of agency rules were exercised on
only a few occasions. When Congress was strongly opposed to a
regulatory decision, it was more likely to override that decision
by statute, as in the cases of the saccharin ban and the -
automobile seatbelt-ignition-interlock rule. 1In some cases where
vetoes were exercised, as in the 1982 override of the FTC's
used-car labelling rule (nullified by the Supreme Court shortly

after Chadha), a statutory override with the President's

signature was probably available. And appropriations riders



barring or directing agency action have come into increasing use
» L3

in recent years. They have (I am sorry to say!) been used or
threatened on a number of occasions to prevent the Reagan

Administration from undertaking important regulatory reforms.

On a day-to-day basis, however, the most important tools of
Congressional influence over Executive policymaking have been the
long-established informal ones: the growth of committee and
subcommittee staffs working intimately with agency staffs and
private groups; increasingly freguent oversight hearings; and the
constant process of dialogue, negotiation, and compromise between
Executive officials and committee chairmen and other
éongressional leaders. And Congress has utilized several lsrge
institutions to help it with the details of these efforts--the
Congressional Budget Office, éhe General Accounting Office, and

the Office of Technology Assessment.

Many observers have expressed the hope that Congress will
respond to the challenge of Chadha by becoming "more
responsible”--by writing "better™ laws that face up to the tough
policy choices it avoided under cover of legislative veto
provisions. This is a vain hope, however. The problem of modern
lawmaking has nothing to do with legislatois avoiding their
responsibilities. It is rather an institutional problem,
inherent in the size and ambitions of today's Federal government

and the intentional, incorrigibly ponderous nature of legislative



decisionmaking. The Congress remains a collegial body of
individuals rep}esenting‘a wide variety of differing and often
conflicting interests and viewpoints. It is best suited to
making occasional broad decisions requiring the definition of é
common consensus. So long as Congress feels that it is under
such great pressure to write anq'finance so many laws, it cannot
possibly write "better" or even more detailed laés that, through

statutory language, take back large chunks of policymaking

discretion from the Executive branch.

The Congressional advocates of the new, post~Chadha
regulatory veto procedures clearly recognize this dilemma. They
also recognize that, for purposes of practical impact and
accountability to the public, there is no substitute for having
Congress stand up and be counted on a concrete proposition--not

whether one is for or against clean air or for or against cancer,

but whether one is for or against a specific level of control for

a specific pollutant, or for or against banning a specific

product. What remains to be determined is whether the regulatory
veto advocates have identified not only the correct problem but a

workable solution as well.

* % % & %



My second point is that the Chadha decision has had a major

effect on the regulatory veto debate. On occasion, proponents of

one or another fegulatory veto device have claimed that their new
approach would be functionally equivalentito the pre-Chadha
legislative vetoes-~implying that the Supreme Court's holdings
were an academic and punctilious exercise easily avoided by
practical men. It is important to recognize tha; these claims
are incorrect: the principle that Congress may make policy only
by making law as specified in Article I of the Constitution
changes fundamentally the procedures now available for vetoing
agency rules. These changes could affect the positions of those

on both sides of the pre-Chadha legislative veto debate.

Pre~-Chadha, there were a variety of institutional reasons why .
legislative veto procedures were enacted. ©Presidents accepted V//
them to induce broader grants of authority from Congress.”
Congressmen supported them to counterbalance broad statutory
standards with greater influence over Executive interpretation
and implementation. House members supported them to share in
regulatory 1nfluence provided the Senate by the confirmation
process. Authorizing commlttees supported them to counterbalance
the power of appropriations committees. Junior members suppo;;ed
them to equalize power held by authorizing committee chairmen.
Program opponents supported them to dilute the power of program
advocates. The House and the Senate supported them as a check

upon the other body.



Under Chadha, howevgr, the variety of veto procedures has
been narrowed, énd so have the possible motivations for
supporting them. To see this, consider the two paradigmatic
regulatory veto mechanisms now available. Under one
procedure-~-"statutory disapproval"--a law would provide that
agency rules could go into effeet only after a "report-and-wait"
period, and that Congress could disapprove rules by joint
resolution before the end df the period. Except for the
procedures involved, this would be little different from the
status guo, since Congress can always override a regulation by

statute.

Under the second procedure--"statutory approval"--a law would. .
provide that agency rules could go into effect only after a
"report-and-wait" period, and then only if Congress had approved
the rule by joint resolution before the end of the period. This
would be a considerable change from the status gquo, and would
permit a simple majority of either House, in effect, to "veto"
any agency rule. But it would do so by swamping Congress with
thousands of minu;e decisions that could bring the legislative as
well as the regulatory process to a screechingAhalt. The
regulatory veto could "solve" the regulatory problem by virtually
abolishing regulation itself, converting rules into statutes and

regulatory agencies into proposers of legislation.



Of course, the major proposals to establish a regulatory veto
would modify the simpler approval or disapproval procedures in
important respects. The proposal sponsored by Senators Levin and
Boren adopts the statutory disapproval approach--but features
expediting procedures to move disapproval resolutions promptly to
the floors for votes of the entire Houses without delay by
committees or subcommittees. Since the authorizing committees
are often champions of "their" agencies' programs, and can
protect their programs from floor majorities through the usual
legislative routine, the expediting procedures would make
regulatory programs more responsive to majority sentiment. The
proposal sponsored by Senator Grassley and Congressman Lott
adopts the statutory approval approach (with expediting
procedures)-~but only for "major" rulef (fifty or sixty a year), ..
leaving the large majority of less significant rules covered by a

statutory disapproval procedure similar to that in Levin-Boren.

Both of these proposals would give Congress greater
responsibility and purport to make Congress more accountable to
the public for Federal regulations. To the extent they do so,
however,»it is at a cost: both would ?lace new administrétive
burdens on the Congress, and both would limit Congress' abil?;y
to pick and choose among the issues that may come before it. And
there are two other, fundamental respects in which they would
differ from the pre-Chadha legislative vetoes, both arising from

the requirement that Congress must act jointly (between the two



Houses always, and with the President always, unless his veto is

overridden).

The first difference is that the President could veto the
"veto" under the Levin-Boren statutory disapproval procedure., If
the President favors a rule issued by agencies and vetoes a joint

o«

resolution presented to him which would disapprove the rule, a

two-thirds majority in both Houses would be required to override

his veto.

On the other hand, the Grassley-Lott statutory approval

approach for "major"™ rules is closer to a one-House simple

majority veto. Either House could block a major regulation by

not approving the joint resolution of dpproval.

The second difference is that the President’'s role in the

rulemaking process could change significantly. Under
Grassley-Lott, once a major rule is issued, at least one House
will be obliged to vote on it; if the first Bouse to vote
approves, the other House will then be obliged to vote as well.
Thus, the current prerogatives of both the Executive and
Legislative branches would change, and the Executive would be
obliged to persuade a majority of both Houses to put a major new
regulation into effect, or to make any major change in an
existing regulation. And, the Congress would lose some control

over its calendar, and could not avoid voting on controversial



issues it would prefer to avoid or delay. The President would be
] .
able to determine, several times each session, when and in what

context Congress would have to stand up and be counted.

‘This is not intended as an argument against the regulatory
veto. It is merely intended to emphasize that, with the options
properly limited by Chadha, some very different hynamics for
Congressional and Executive Review are presented. WNew procedures
will also affect the Judiciary. 1Indeed, to the extent agency
rules were adopted as statutory law, the courts could be--or may
be required to be-~removed altogether from review except on

constitutional grounds.

* ¥ % % X

My third point is that there are strong and serious arguments

on all sides of the issues raised by the proposed regulatory veto
devices. For each of these issues, we Qill need to weigh how the
details of each regulatory veto proposal will affect the function
and authority of each branch and its accountability to the -
public. And, most importantly, whether one of them will improve

government operations.

1. Administrative Burdens for Congress, The opponents of

regulatory veto proposals have good cause for concern over the



potential volume and technical detail of the issues that would be
coming into the]Congress; These could require a great deal of
time and attention under any of the regulatory veto proposals.
Grassley-Lott in partiéular would entail a substantial increasé
in Congressional workload. Under Executive Order 12291, OMB
reviews 40 to 50 "major™ (over $}DO million in impact) final
rules 2/ and about 1,500 "non-major" final rules a year, OMB
does not review the rules of most "independent®™ regulatory
agencies, which might involve an additional dozen "major"™ rules
each year. Neither does OMB review most of the rules issued by

the Treasury Department (including the Internal Revenue Service).

To place this in context, over the past ten years, Congress
has passed about 200 public laws in its first session; 400 public
laws in the second. Adding to Congress' annual legislative
calendar 60 or more joint resolutions to affirm major
regulations, plus an unknown number of regulatory disapprovals,
could increase the number of legislative transactions considered

by Congress from 10% to more than 25%.

2. Executive Accountability. Although the President and

officials of the Executive Branch must work closely with

Congress, there can be only one Executive. The President, like

2/ To illustrate the possible impact of the Grassley-Lott
proposal, I am attaching a listing of 125 major final rules
reviewed under Executive Order 12291 during 1981-83, which
provides a brief explanation of each rule and a summary of any
court challenges.



Congress, is accountable to the public. With so much execution
of Federal law‘taking place through regulation, traditional
Executive oversight mechanisms--budget and accounting
controls--may no longer suffice. Any meaningful "reform”™ of the
regulatory process must include the means for the official
charged by the Constitutibn to see to the execution of the laws
of the United States--the President--to coordinate and direct

executive policymaking, including rulemaking.

Yet regulatory veto procedures could seek to limit Executive
authority over the regulatory agencies. Agency regulatory
management and staff may, even more than now, perform a balancing
aét between Congressional interests and the President's. ‘
Requiring agencies to forge new lines 6f responsibility to the
Congress could threaten the ability of the Executive to perform

as the Executive.

3. Judicial Review. A public law, unlike a regulation, is

not subject to review under the Administrative Procedure Act.
Unless constitutional considerations regquire otherwise, a law--in
contrast to an agency rule--cannot be overturned by a _.court on
the grounds of having been created in an arbitrary and capricious

manner.

The effect upon subseguent judicial review of a joint

resolution approving--or even disapproving--a regulation is a



matter that must be sguarely addressed. We are not aware of any
experience withrrequirements that rules do not take effect unless
approved by a joint resolution. Therefore, we do not know the
effect on judicial review of rules approved by a joint
resolution, for example. Similarly, we do not have experience
with joint resolutions of disapprovals of agency rules that are

-
passed by Congress but are not signed by the President. Both of
these possibilities are presented by the proposed regulatory veto
provisions. Unfortunately, this absence of experience further
compounds the difficulty of assessing with confidence appropriate

mechanisms for a regulatory veto.

The statutes providing for a legislative'veto could provigde
that the effect of a joint resolution of approval is to preclude
further judicial consideration of the rule, except, of course,
for constitutional challenges. This would treat an "approved"”
rule like a statute. On the other extreme, the statute providing
for the regulatory veto could purport to provide that the
Congressional approval has no effect on subsequent judicial
review. In this case, a rule could be overturned by a court for
record inadeguacies, procedural defects, or on-any other ground
provided by the‘APA or authorizing statute even though both
Houses of Congress and the President have approved a joint
resolution supporting the rule. Any law authorizing a regulatory

veto must state its intended effect upon judicial review.



4. Agency Efficiency. Just as the regulatory veto process

3

should not stymie Congress in its other legislative work, it
should not stymie the ability of agencies to implement statutory
obligations. Any regﬁlatory veto mechanism sﬁould contain
emergency procedures allowing agencies to take prompt and lasting
agency regulatory action, without the necessity of prior
Congressional review. Any provision authorizingwlegislative veto
must also state how changes to rules approved by a joint
resolution can be altered by subsequent agency action. Must

minor changes to such a rule also be approved by a joint

resolution?

5. Scope. A statute, establishing a joint resolution
procedure to either disapprove or approve a regulation, needs to
define the regulatory statutes to which it will apply. Some
existing proposals limit Congressional review to rules issued
through the informal rulemaking provisions of the APA. The
rulemakings implementing certain regulatory statutes are not
clearly subject to the APA, however, and may not be subject to
the proposed regulatory veto mechanism--for example, most rules
under the Clean Air Act, and possibly the hybrid rulemakihg
procedures of the CPSC and FTC. It is not only necessary to
determine which agencies should be subject to the proposed
legislative veto mechanism, but also which statutes administered

by those agencies should be.



6. Procedures and Review Periods. The administrative

details of the }egulatory veto bills are also important, and can
seriously affect whether or not the proposal would work. Both
the major proposals would amend the Rules of the House and thé
Senate to expedite regulatory reviews. They set time limits for
committee review of each joint resolution; provide procedures for
discharge of each joint resolution; and for floor consideration,
make the joint resolutions highly privileged, not subject to
amendment, and subject to limited times for debate. The agency's
maximum "report-and-wait"™ period would be 90 days of continuous
session of Congress. This would mean that, if an agency
submitted a proposed rule to Congress after the middle of May
this year, the 90 days of continuous sessioﬂ as defined in the

-

bills could run out by adjournment.

* % % * %

"Mr. Chairman, thank you for the opportunity to present these

views.



- -

Proposed subsection 3801(e) would require that the Attorney
General submit to the Congress every guideline and amendment and
every “formél 1nterpretétion“ of such a guideline at least 30
days before they are promulgated. As I indicated, the guidelines
are matters of public record. Accordingly, we have:no objection
to transmitting to the Congress any new or amended guidelines or
to responding to Congressional requests regardiné the manner in
which we Interpret the guldelines. However, the 30 day delay
requirement could inhibit our ability to amend or formally
interpret the guidelines in response to a rapidly evolving
situation. More important, the phrase "formal interpretation" of
the guidelines is apparently intended to reduire_a report to the
Congress 1n every instance in which the Department determines
that an action would or would not be suiject to a provision in
guidelines. We strongly oppose such a reguirement. It would
cause undue delays in investigations, and even 1f procedures
could be devised to overcome thls problem, such a reporting
requirement would discourage our investigative agenciles from
seeking legal advice and interpretations of guidelines from thelr
own legal counsel and from the Department's Office of Legal
Counsel. Moreover, we believe that any general requirement for

submitting reports to the Congress during the pendency of an

to solicit the views of OLC on unusally difficult or complex

legal issues that arise during the work of the committees. This

procedure 1s working well and full time OLC membership 1s not
necessary.



-3 -
object to this provision. Our guldelines for undercover
operations are matters of public record and have proved useful.
Hence we woﬁld depart ffom our usual position of disfavofing
mandates that federal law ehforcement be administered pursuant to
a regulatory scheme in this instance. |

The subject matters which subsection 3801(b) would require
to be included iIn the guldelines are, for the moét part,
appropriate. However, we do not support proposed subsection
(b)(6) which reguires that the Undercover Review Committee for
each component of the Department have no less than slx members
including one Asslstant Director of the FBI and a representative
of the Offlice of Legal Counsel. The composition‘of these
committees should be left to the discretion of the Attorney
General so that their membership can re}lect the anticipated
nature of the work of each committee. In particular, there is no
reason for an official of the high level of an Assistant Director
of the FBI to be required so serve on these committees. Indeed,
under current FBI guidelines 1t is an Assistant Director who,
based on the recommendation of the Undercover Review Committee,
is authorized to make ultimate decisions regarding many proposed
undercover operations. Moreover, there is no justification for
requiring any officlal of the FBI to serve on a committee
reviewing those operations proposed by agencies such as the DEA

or INS.Z2

2 Membership of an attorney in the Department's Office of Legal
Counsel (OLC) is also not necessary and would be wasteful of
resources. OLC attorneys typlically do not become involved in
particular investigations or prosecutions. Current practice 1s
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despite the fact that the blll contains some features that we
support or find unobjectionable, the Department of Justice is
constrained on balance to strongly oppose S. 804,

PART 1. UNDERCOVER OPERATIONS

Section two of the bill adds new sections 3801-3805 to title

18 of the United States Code. I will discuss each new section in
turn. Section 3801 would set out statutory authbrity for
undercover operations generally, would provide for Attorney
General guldelines governing thelr initiation and execution, and
would provide for reports to the Congress on the guidelines and
their interpretation.

Initially, we polint out that, as a legal matter, subsection
3801(a), which.gives the Attorney General specific authority to
adthorize the conducting of undercover‘bperations by the Depart-
ment of Justlice in accordance with guidelines to be promulgated
in accordance with the new statute, is unnecessary. There 1s no
guestion but that the Attorney General's present authority to
direct and supervlise the investigation of federal offenses
extends to the use of undercover operations and the issuance of
governing guidelines. Such guldelines are now in effect for the
Federal Bureau of Investigation (FBI), the Drug Enforcement
Administration (DEA) and the Immigration and Naturalization
Service (INS).l There 1s thus no need for codification of these

authorities of the Attorney General. Nevertheless, we do not

1 The INS guidelines are the most recent to go into effect. They

were approved by the Attorney General on March 5, 1984, and were
implemented on March 19, 1984,

v



DRAFT

Mr. Chairman and Members of the Subcommittee, I am pleased
to be here today to present the views of the Department of
Justice on S. 804, a bill dealing with undercover operations. As
the members of the Subcommittee know, undercover operations have
long been an important part of federal 1aw enforcement and are
crucial to the investigation of crimes usually committed in
clandestine manner or by secretive, organized groups. Major
crimes such as drug trafficking, espionage, racketeering,
terrorism and public corruption fall into these categories and
can often be successfully investigated only by means of under-.
cover operations. Therefore 1t is vital that the Subcommittee
approach any legislation in this area with the view of not
imposing unnecessary obstacles to effective law enforcement.

We also recognize that undercover }aw enforcement operations
can pose legal and policy issues _of particular senslitivity. The
intent of S. 804 is evidently to protect law abiding
citizens from the harmful effects of an overreaching undercover
operation. While we share that objective, the bill in our
Judgment attempts to regulate undercover operations in ways that
are overly stringent and would allow so little flexibility that
legitimate and vital undercover operations could be seriously
jeopardized. Moreover, S. 804 would drastically alter the law of
entrapment and tort liability in ways that have been repeatedly
and for sound reasons rejected by the courts and that would
unjustifiably impede the use of undercover operations without

benefit to truly innocent citizens. For these reasons, and



EXECUTIVE OFF!CE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
L WASHINGTON, D.C. 20503

April 30, 1984

LEGISLATIVE REFERRAL MEMORANDUM -

TO: Legislative Liaison Officer

Department of the Treasury

SUBJECT: Justice testimony on S. 804, a bill dealing with
undercover operations

The Office of Management and Budget regquests the views of your
agency on the above subject before advising on its relationship
to the program of the President, in accordance with OMB Circular
A-19.

Please provide us with your views no later than

Noon Tuesday, May 1, 1984
Direct your guestions to Gregory Jones (39

3856), of this office.

Jam . v/ for
Assistant Director for
Legislative Reference

Enclosures

cc: M. Uhlmann
A. Curtis

K. Wilson o
M. Horowitzﬁffzﬁff
F. Fielding



THE WHITE HOUSE

WASHINGTON

February 7, 1984

MEMORANDUM FOR FRED F. FIELDING
FROM: JOHN G. ROBERTSCEL.

SUBJECT ¢ Legislative Veto and Regulatory Reform

Bob Bedell has provided me with a copy of the testimony
Chris DeMuth proposes to deliver tomorrow before Senator
Grassley's Subcommittee on Administrative Practice and
Procedure. The testimony discusses Grassley's proposed
amendment of S. 1080, the regulatory reform bill, which
would require affirmative Congressional approval of major
rules (while providing an opportunity for disapproval of
minor rules).

You may recall that I mentioned at our February 2 staff
meeting that DeMuth was trying to obtain Administration
support for such an approach to regulatory accountability in
the post-Chadha world. This testimony does not announce any
Administration position, noting that the matter is still
under review. The testimony simply discusses policy
arguments pro and con on various forms of regulatory
oversight,

I have no objections. There is no need for us to respond at
this point, but I wanted to keep vou abreast of developments
on this issue,

Attachment L C)G'\\&
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XECUT’W’E OFFICE OF THE PRESIDENT
FFICE OF MANAGEMENT AND BUDGET

pate: 2/7/84

TO: John Roberts
FROM: Bob Bedell

Attached is a ROUGH. DRAFT of
our testimony for tomorrow.
Please call ASAP after you
have reviewed,
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DRAFT (2/7/84)

STATEMENT OF CHRISTOPHER DeMUTH
ADMINISTRATOR FOR INFORMATION AND REGULATORY AFFAIRS
OFFICE OF MANAGEMENT AND BUDGET
BEFORE THE SUBCOMMITTEE ON ADMINISTRATIVE PRACTICE
AND PROCEDURE
OF THE COMMITTEE ON THE JUDICIARY
UNITED STATES SENATE
ON LEGISLATIVE VETO

February 8, 1984

Chairman Grassley and members of the Subcommittee:

It is a pleasure to appear before you this morning to discuss
legislative veto. During my last appeargnce before this
Subcommittee in September, I only referred to it briefly: today
I want to discuss legislative veto in more detail. I will start
with a general discussion, and then narrow my comments to
consider legislative veto of agency rulemakings, or "regulatory

veto,"

For many years Congress has adopted a wide variety of
legislative vetos to provide oversight of Executive actions, and
for othér reasons. Since 1932, Congress has included over 200
versions of legislative veto in over 135 public laws, involving,

L4

e.g., war powers, budget deferrals, reorganizations of Federal

agencies, and specific rulemakings.



Congress has not vetoed many Executive actions, however. 1In
these 50 years, Congress has actually vetoed agency actions only
35 times. It also vetoed Presidential action 90 timeé~—66 were
veto rejections of Presidential spending deferrals; 24 were

disapprovals of Presidential agency reorganization plans.

But when Congress did veto agency regulations,’the
regulations were highly controversial. For example, the Natural
Gas Policy Act of 1978 (NGPA)l/ provides a phased deregulation of
natural gas prices, with a system of incremental pricing to ease
the transition. 1In effect, the statute provided for an initial
experiment with incremental pricing for a small class of
industrial users, while requiring the Federal Energy Regulatory
Commission to promulgate "Phase II" rules to expand the coverage
of incremental pricing to other industrial users. The statute
permitted either House of Congress to disapprove the proposed
expansion. When FERC submitted the proposed expansion to
Congress, FERC itself recommended that the regulation be
rejected. Congress vetoed the regulations; the Supreme Court

declared the veto unconstitutional.2/

Another example, in 1975, Congress directed the Federal Trade

Commission to "initiate ... a rulemaking proceeding dealing with

I/ P.L. 95-621.

2/ Process Gas v. Energy Council, 103 S.Ct. 3556 (1983).




the warranties and warranty practices in connection with the sale
of used motor vehicles; ...". In 1980, the Congress provided
that an FTC trade regulation rule should become effective unless
both Houses of Congress (but not the President) disapproved it.3/
A concurrent resolution disapproving the rule passed both Houses
of Congress in May 1982 by wide margins, The Supreme Court

subsequently declared this veto legislative unconstitutional.4/

And finally, Chadha, an alien who remained in the United
States after his student visa expired, was ordered by the
Immigration and Naturalization Service to show cause why he
should not be deported. The Attorney’General ordered suspension
of his deportation. But Congress had authorized either House of
Congress to invalidate the Attorney General's decision to
suspend. The House vetoed this suspension of deportation, and

the Supreme Court, in INS v. Chadha, 103 S.Ct. 2764 (1983),

declared this unconstitutional. Since that decision, Congress
has enacted at least 16 provisions of law by which Appropriations
Committees either need to approve the subsequent use of certain
agency funds, or are authorized to waive certain time delays in

agency action.

Nonetheless, efforts to apply a legislative veto to the rules

of specific agencies continues unabated. Indeed, they have

3/ P.L. 96-252, sec. 21(a).

4/ Process Gas v. Energy Council, 103 5.Ct. 3556 (1983).




recently expanded in scope--at least on the regulatory front--

since Chadha.

puring this Administration, a iarge majority of both Houses
have supported legislative veto of all agency rules in one form
or another. 1In March 1982, Congressman Levitas had 252
cosponsors of a one-House veto proposal--144 Republicans, 108
Democrats. At the same time, the Senate adopted aﬁtwo—House
veto, 69 to 25, with support from 41 Republicans, 27 Democrats,

and one Independent.

Until last year when the Supreme Court décided cases
invalidating certain legislative vetos, a key characteristic of
legislative veto provisions and proposals was that the
Congressional resolution would not be présénted to the President
for his signature. In 1983, in Chadha and related decisions, the
Supreme Court held this form of legislative veto unconstitutional
in terms that appear to cover regulatory, spending, and foreign
policy actions of both Executive and "independent" agencies.
Congress has since considered what, if anything, should be done
about the legislative vetoes contained in existing laws--and also
whether a general regulatory veto provision, consistent with

Chadha, would be good policy.

Mr. Chairman, you asked us today to discuss the
Administration's position on regulatory veto, particularly your

Amendment No. 2655 to S. 1080. We have yet to complete our



discussions of this amendment, and I cannot, therefore, express
an Administration position concerning it at this time. But, as
you are aware, this is an issue of great importance and broad
impact on the basic roles of the three branches. We hope to soon

have a position and will advise the Subcommittee when we do.

Supporters of regulatory veto focus on the need for Congress
to constrain unelected bureaucracies which impose geedlessly
burdensome and confusing regulatory standards beyond what
Congress intended. They argue that rulemaking is eséentially
lawmaking—-and'that Congress has granted too much authority for
writing laws to Executive and "independent" agencies, and
(derivitively) to the courts. Since the Congressional process of
lawmaking is inherently one of consensus, negotiation, and
compromise, they suggest a regulatory veto would return a share
of the broad responsibility granted to others back to the
Congress, where-—-they maintain--it belongs. Regulatory agencies,
as they envision it; would continue to perform the technical work
of designing rules, and would retain the initiative of drafting
and proposing rules. But, the final say would rest with the
Congress and Presidznt through the process of passage of a joint

resolution.

Critics of regulatory veto argue on the other hand that the
strength of Congress~-as a voice of the people from each State
and District--lies in its consideration and determination of

broad public policy issues; that the role of Executive regulatory



agencies is to provide the technical expertise and scope of
attention necessary to carry out the details of these broad
policy decisions. They argue further that regulatory veto will
undermine the finality of legislative--and therefore Executive--
decisionmaking by a continuing process of second-guessing by one
or both Houses. The resulting legal uncertainty will prevent the
rules concerning statutory programs from becoming clear, thus
hindering private efforts to comply with, or benefit from

whatever regulatory standards a given Congress may adopt.

These popular arguments, however, mask moreAsubtle, perhaps
more important considerations. Since adoption of any new
regulatory veto mechanism presents a very intricate set of new
dynamics, it is essential to look first at the existing methods
through which the President and Congress now oversee specific
agency rulemakings, and then compare these with the proposal for
additional forms of Congressional oversight. With this
background of existing Presidential and Congressional oversight,
we must then 'decide whether a new mechanism for oversight of

agency regulations is really needed.

Clearly, there is a need for both the Président and the
Congress to oversee the issuance of agency regulations. The
President is the Chief Executive, charged with seeing to the
execution of the laws. Congress passes those laws. The courts
review the actions of each. Oversight arises because the

Congress, the President, and the Judiciary are both dependent



upon and independent of one another. Recognizing this, oversight
is carried out, or not carried out as Chadha teaches, through

various means.

The President's first responsibility, as Chief Executive, is
to manage the government's administrative apparatus. Lést
September, I described two essential components of President
Reagan's regulatory oversight program--that statutgry discretion
be exercised to ensure that rules are as cost-beneficial as
possible, and that rules be reviewed to that end by the President
and his designated agents, in this instance, the Heads of
Departments and Agencies and the Office of Management and Budget.
Four Presidents of both political parties have now established
regulatory review programs, and it is now difficult to imagine
that any President would discontinue thempractice of centralized
review so long as regulations are such an important part of the

federal policy apparatus.

Most Congressional regulatory oversight is not lawmaking.
There are constant oral communications leading to a readjustment
of activity and positions, designed to accomodate mutual
interests. These types of contacts, which are no different than
most informal interagency negotiations, also avoid more formal
confrontations.  The President, Executive Office staff,
Congressional Committee chairmen, Committee staff, other Members
of Congress and their staff, agency heads, agency staff,

constituent groups, and the public at large all talk with, meet



with, consult with, negotiate with, accommodate, litigate, and

argue with each other and arrive at decisions.

Some Congressional regqulatory oversight mechanisms are more
formal. They involve Congressional Hearings, the enactment of
statutes, or detailed budget justifications leading to
appropriations; or, and often, in Appropriations Acts. The
Congress has several large institutions to help it in these
efforts, including its own staffs, the Congressional Budget
Office, the General Accounting Office, and the Office of

Technology Assessment.

Except in the Senate, where regulatory oversight is also tied
to the confirmation process, Congressional regulatory oversight
is tied to the legislative process--to a&thorizing legislation
and appropriations. Much of the Congress' regulatory oversight
is periodic, through annual appropriations, and annual or other
fixed terms for reauthorization. And because of the thousands of
regulations issued each year, there is continual discussions with

Congress and its staffs.

Given the large number and kinds of existing methods by which
Congress now oversees agency rulemakings, we have identified
specific considerations by which we are evaluating the various

proposals for Congressional regulatory veto.

1. Historical. There are several reasons why legislative veto



procedures have been enacted in the past. While these may not be

decisive now, they are instructive:

Presidents used it to induce broader grants of authority from

Congress.

Congressmen used it as a counterbalance to deliberately broad

statutory standards.

House Members used it to share in regulatory influence

provided the Senate by the confirmation process.

Members of authorizing Committees used it to counterbalance
existing Appropriations Committees line-item spending delays

s

and other appropriations riders.

Junior Members have supported the expedited floor votes found
in most legislative veto provisions to dilute power held by

authorizing Committee Chairmen.

Program opponents have supported it to dilute power of
program advocates, generally clustered in authorizing

committees,

The House -and the Senate have used it as a check upon the

other Body.



Experience with prior legislative veto provisions is of
limited value, however. We are not aware of any developed
experience with statutory provisions which provides that rules do
not take effect unless approved by a joint resolution. We don't
have experience therefore as to the effect of rules approved by a
joint resolution on subsequent agency action or on judicial
review of that rule., Similarly, we do not have experience with
joint resolutions of disapprovals of agency rules that are not
signed by the President. Unfortunately, this absence of
experience furthér compounds the difficulty of deciding with
confidence the appropriate mechanism for a regulatory veto

provision.

2. Efficiency. To be effective, a new regulatory veto mechanism

should not swamp Congress with new legislative business. The

mechanism selected is critical.

At one extreme, Congress could provide expedited procedures
to disapprove any agency rule by joint resolution. However,
Congress has demonstrated that it can act quickly when it is
strongly against a rule--without any legislative veto procedures
at all--e.g., the statutory override of the saccharin ban (P.L.
95-203) and the seatbelt-ignition interlock rule (P.L. 93-492).
Therefore, some argues that no special provisions are needed or

desirable.

At the other extreme, Congress could provide that no agency



rule could take effect for a pre-determined time period, and that
the rule would go into effect only if it had been approved during
this time by joint resolution. Expéditing procedures could
~provide for floor consideration within designated time periods.
This would involve moving thousands of additional regulatory
matters through Congress and the White House each year, and most
of them would be of little Congressional interest. On the other
hand, giving Congress increased responsibility and accountability
for regulations could have several desirable effects on

regulatory policy and agency management.

3. Agency Efficiency. Just as the regulatory veto process
should not stymie Congress in its other legislative work, nor
should it stymie the ability of agencies to implement statutory
obligations. Furthermore, any regulatory veto mechanism should
contain emergency procedures allowing prompt and lasting agency
regulatory action. Any provision authorizing legislative veto
must also address how changes to rules approved by a joint
resolution can be altered by subsequent agency action. Must
minor changes to such a rule also be approved by a joint
resolution?

4. Executive Accountability. Althoﬁgh theQPresident and
officials of the Executive Branch must be accountable to Congress

and the public, there can be only one Executive.

5. A final issue is the effect of regulatory veto procedures on



judicial review of agency rules. A publié law, unlike a
regulation, is not subject to review under the APA. ©Unless
constitutional considerations reguire otherwise, a law cannot be
overturned by a court on the grounds of having been créated in an

"arbitrary and capricious" manner as agency rules are.

The effect upon subsequent judicial review of a joint
resolution approving—;or even disapproving--a regulation is a
matter that must squarely be addressed. The statutes providing
for a legislative veto could provide that this effect is to
preclude further judicial consideration of the rule, except, of
course, for constitutional challenges.’ This would treat an
"approved" rule like a statute. On the other extreme, the
statute providing for the regulatory veto could provide that the
Congressional approval has no effect on subsequent judicial
review. In this case, a rule could be overturned by a court for
record inadequacies, procedural defects or any other ground
provided by the APA or authorizing statute even though both
Houses of Congress and the President have approved a joint
resolution approving the rule. The provision authorizing the

legislative veto must address the effect upon judicial review.

The regulatory veto proposals in Amendment No. 2655 to S.
1080, and in title II of H.R. 3939, offer a combination in
procedures. "Major" rules would not take effect without
Congressional approval; "non-major"™ rules would take effect

unless disapproved by joint resolution.



Even this proposal, however, entails a substantial increase
in Congressional workload. Under Executive Order 12291, OMB
reviews 40 to 50 "major"™ (over $100 million in impact) final
rules and about 1,500 "non-major"™ final rules a year. In
addition, OMB does not review the rules of most "independent"
regulatory agencies which might involve an additional dozen

"major"™ rules each year.

To place this in context, over the past ten years, Congress
has passed about 200 public laws in its first session; 400 public
laws in the second. Adding to Congress' annual legislative
calendar 60 or more joint resolutions to affirm major
regulations, plus an unknown number of regulétory disapprovals,
could increase the number of legislative lransactions considered
by Congress from 10% to more than 25%. However, Congress'
workload might just shift in focus, not increase. Currently,
Congress spends most of its time 1ayihg down new laws.
Regulatory veto would demand "egual time" to ratifying or

modifying the application of existing laws.

Mr. Chairman, thank you for the opportunity to present these
views. I assure you we will transmit our views on your amendment
fo S. 1080 as soon as we can. We wish to commend you and thank
you and your colleaques for working so diligently to improve the

regulatory process.



LEGAL TIMES

JANUARY 20, 1984

Regulatory Roundup

o0 Confusion

Hampers EEOC Enforcement

The Supreme Court’s 1983 ruling
throwing out the legislative veto has
created 4 major headache for Equal
Empioyment Opportunity Commission
{EEOC) offictals tryving to litigate age
bias and equal pay cases nationwide.

The 1977 {aw that transferred age
bius and equal pay enforcement from
the Labor Department o EEOQC con-
tained -z legislative veto provision,
which has been challenged by age and
equal pay defendants in more than 70
pending cases in-the district courts.

In one recent age discrimination case
in the Southern District of New York
{EEQC v Pan American Waorld Air-
wavs, No, M-18-304, Jan. 4, 1984),
Judge Charles L. Brieant’s attempt to
fashion u judicial solution 1o the juris-
dictronal uncertainty spawned by INS
v Chadha (31 U.S.L=W. 4907 (1983)
created even more problems for EEQOC
Iiigutors, Brieant had previously grant-
ed enforcement of an EEQC subpoena
for Pan Am documents on the condi-
tian that the investigation be conducted
1ntly by EEOQC and. Labor so that if
Chadhe ulumately invalidates the trans-
{er of enforcement authority to EEOC,
the government’s inierest would be
protecied.

EEQC sought reliel from Brieant's
order in December. but the judge de-
nied EEQC's motion in his Jan. 4 writ-
ter order. He attributed EEOC's refus-
af 1o cospvestigate with Labor to turf
colseirusness among bureavcrats | . .
with which this Court has little
putiende.’” .

£EQOC has decided to drop the inves-
tigation becpuse the statute of fimita-
tions for bringing suit against Pan Am
will ‘have cxpired before EEQC can
complete its investigation, according to
an EEQC source. The agency has issued
4 right-tp-sue letter 1o the complain-
ants, however; enabling them 1o bring a
umety-action. “In'this case Pan Am tri-
wmphed because we can’t complete our

westigation,” the EEOC source said.
EEOC officially said “we understand
Judee Bricant's frustration. with this
problem, but we think his decision was
-considered. We don’t betieve he real-
ized the administrative quagmire that
would have been created™ by a joint
EEOC-Labor investigation.

Ne rexolution of the uncertainty sur-
rounding EEOC’s enforcement author-
1y uppears imminent, EEQC officials
sad, although the-agency rapidly is
compibing a stack: of district court rui-
mgs ity favor. EEOCTs authority to
prosecute age discrimination cases has
now been upheld by eight lower courts,
The lend case tn-this group { Muller Op-
neal Coo v EEOC, W.D. Tenn., No.
%3.2536-H, Nov. 10. 1983y now is pend-
+6g-on appeal in the 6th Circuit.

EEQC has lost two equal pay cases
on the post-Chadba jurisdictional ques-
tion, The first case decided on the issue
(EEOC v Alistate Insurance Co.. 370 F.
Supp.. 85.0D. Miss., Sept. 9, {983} has
been uppealed to both the Sth Circuit
and the Supreme Court {No, 83:1021).
Neither court is expected to rule inthe
case until the Supreme Court rulesin a
related case on the issue of where such
tegislative veto appeals should. lie
{Heckler v, Edwards, No. 82-874, ar-
gued Nov. 30, 1983).

Labor Logjam Breaks

With the “Natonal Labor Relations
Board's. resofution of four lead tabor

law issues in the past month, the big
logjam of pending cases at the NLRB
couid soon begin to break up. As of
Oct. 1. 1983, the NLRB had a backlog
of more than 300 cases awaiting resolu-
tion of a number of major lead issues,
according to NLR B Chairman Donald
Dotsan’s testimony - before 'a House
subcommittee.

in his November testimony, Dotsen
suggested that the backiog “should be-
gin disappearing soon” after the board
resolves some of the lead issues clog-
ging up the pipeline. In deciding the
jead cases, the NLRB depared from
longstanding policy of deciding major
issues with a full board {the NLRB stil}
tacks a fifth member).

Last week’s ruling that midcontract
work relocations do not constitute un-
fair labor practices absent a specific
contract clause barring such shifts (Mif-
waukee Spring Division of Hlinois Coil
Spring Company, 268 NLRB No. 87,
Jan. 23. 1984) marks the fourth time
since late December that the current
board has overturned major NLRB
precedents, In a pair of decisions hand-
ed down Jan. {9 (Ofin Corporation. 268
NLRB 86, and (Uinited Technologies
Corporation.. 268 NLRB No. 83), the
NLRB reversed past precedents by de-
ciding to defer to arbitration in more
cases and to ovesturn arbitration rul-
ings only when the arbitrator’s award is
“palpably wrong.”

Earlier in fanuary, the board nar-
rowed its pust definition of “concerted
activity™ 1o Hmit protection of worker
actions related to job safety and other
mutual concerns ‘solely -to cases in
which the worker actually-acts in-con-
cert with other empioyees (AMeyvers /n-
dustries Inc., 268 NLRB No. 73, Jan, 6,
1984, see Legal Times, Jan. 16, 1984, p.
2). And in a Dec. 20, 1983, ruling (Our
Way Inc.. 268 NLRB No. 61). the
NLRB heid that employers need not
specify the exact times when emplovees
may conduct union solicitations on
company premises, making solicitation

more difficuit, according to " union -

leuders. .

NLRB sources indicate that these de-
cistons are but the first of & group of
rulings on important issues that will be
addressed soon by the board. Manage-
ment  attorneys. are: eagerly -awaiting
new NLRB precedents on such issues as
the scope of no-strike clauses, employ-
ers’ right 10 ‘hire temporary replace-
ments during economic lockouts, non-
majority bargaining orders, union pick-
eting on private property, and
employers” duty to bargain with unions
in the face of valid decertification peti-
tions, smong others,

Levérage Rules Issued

The  Commodities  Fuures Trading
Commission adopted a final rule on fe-
verige contracts Jan. 16, but commod-
ities practitioners complain that the
commission’s first attempt to regulate
the industry has produced more ques-
tions than it-has resolved.

Leverage contracts are similar to
commoedities futures contracts, but they
apply ta purchases by a cusiomer of
contracts to deliver commoditics.on an
mstaliment ptan. The CFTC rule. to be
published in-the Federal Register dur-
ing the week of Jan. 30, applies to lever-
age contracts for delivery of some pre-

trous metais and foreign currengies

One of the major complaints made
by commodities attorneys is. that the
repulation continues a ‘moratarium
adopted by the CFTC in 1979 that lim-
its-entry of new firms into the leverage
business while the commission studies
the field. According to Jeffrey S. Rosen
of D.C.'s Stoppelman & Rosen, the
grandfathering of “no more than a half
a dozen™ companies “'is nothing fess
thun granting a state monopoly™ to
these firms

Another major question raised is
whether the CFTC has authority to-cre-

ate a3 whaie new regxs\ra‘tion category
for leverage merchants when every oth-
er new registration categors has been
set up under specific congressional
mandate. Richard E. Nathan of New
York’s Gaston Snow Beckman & Bo-
gue said the commission “went alf the
way around the block,” leaving it open
to legal challenges, he. said;, when it
could have taken a course that he be-
lieves Congress intended—simply re-
quiring leverage firms to. register as
trading advisers,

Other areas that came under attack
include the definition of leverage con-
tracts as those of 10 years or Jonger, and
a provision aliowing first-lime Jeverage
customers three days to change their
mind and rescind the purchase.

Severance Policy Disallowed

In the first circuit court ruling on the
application. of #({)2) of the Age Dis-
crimination in. Employment . Act
(ADEA) 10 severance benefits paid at

#he time of layoffs; the 3rd Circuit has
ruled that Westinghouse Electric Cor-
poration cannot justify .on the basis of
cost #ts policy denying scverance bene-
fits 10 older workers who are eligibie for
early retirement - benefits (EEOC v
Westingh Electric Corp ion, No.
83.5008, Dec. 29, 1983).

The 3rd Circuit found that the fower
court erfed in granting summary judg-
ment for Westingh and r ded
the case 1o it for trial, holding that Wes-
tinghouse cannot use th¢ ADEA’s ex-
emption for cost-based age distinctions
in benefit plans (§4(/}(2)) to defend its
policy of limiting severance pay 1o
younger workers who are ineligibie {or
early retirement ‘benefits under the
company’s  pension  plan (see Legal
Times, Dec. 5. 1983, p. Iy. Workers over
age 55 who were eligible for early retire-
ment. benefits. were denied lump- sum
severance pay. even though the value of
the severance pay may have been great-
er-than the retitement benefits in some
cases. The company argued that the
severance pay policy was exempt from
the ADEA because it was justified on
the basis of cost under 8&(}2).

The citeuit court found that the sev-
srance pay pian, even though tied to the
company's pension plan, “is more anal-
agous 10 & ‘fringe benefit” than to- the
types of employes benefit plans covered
under 4(1)(2). Fringe benefit plans unre-
lated to the age cost factor are not in-
cluded in the 4(f}2} exception.™

Appeals raising simifar issues are
pending in the 6th and {0th circuits,
with decisions expected soon [ ]
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'Judge refuses to hear sex

law is resolved

By David Sellers

WVASHHGTON TRIES STAFF

A senior D.C. Superior Court
judge — uncertain whether defen-
dants are being prosecuted under
valid laws — yesterday said he no
longer will handle sex-offense
cases until there is some
clarification of & recent Supreme
Court ruling barring congressional
vetoes of some laws.

The Supreme Court held last
summer that the legislative veto
constitutes an unwarranted intru-
sion into the powers of the execu-

.tive branch. Some legal scholars
said the ruling also appliesto vetoes
over District laws.

Yesterday, Judge Donald §. Smith
joined those unwilling to act —
caught between the ruling of the
Supreme Court and the actions of
Congress. He announced he will not

handle any more sex-related cases
until the issue is resolved.

The focus of the new controversy
is The Sexual Assault Reform Act,
spproved by the Ciry Council in
1981. _

The legislation was highly
criticized for its apparent liberal-
ized approach to sex between con-
senting teenagers, and the House
vetoed the act. . )

The quesHon now is, given the

Supreme Court ruling, was the law
illegally overturned? )
Some authorities guestion
whether defendants should be pros-
ecuted under the liberalized _law or
under the current, more stringent
law. )
The Supreme Court’s ruling
came &s a result of a deportation
case brought by Jagdish Rai

DO 1wyl

. Legislation to resolve the legal

P

Chadha‘x, & Kenyan with an British
visa who sought to renew his appli-
cation for permanent resident sta-
Tus.

When immigration agents found
out his student visa had expired,
they tried to deport him.

Mr. Chadha appealed the order
up to the Justice Department, but

i Congress vetoed the ruling and he

went to the federal courts.

The majority opinion, written by
Chief Justice Warren E. Burger,-
said the legislative veto, which Con-
gress used to overturn the Justice
Department ruling, improperly
left out the president. Both houses
of Congress should have approved
the bill and submitted it to the pres-
ident for his signature, Mr. Burger
ruled.

The ruling invalidated or seri-
ously jeopardized legislative veto
provisions in at least 200 laws, said
Justice Byron R. White in the dis-
senting opinion, and “strikes down
inone fell swoop provisions in more
laws enacted by Congress fhan the
court has curnulatively invalidated
in its history”

Under the Home Rule Act, all
District legislation is reviewed by

{ Congress.

status of D.C. laws potentially af-

fected by the Supreme Court ruling
was introduced last year by Dele-

gate Walter Fauntroy, D-D.C., and -

was approved by the House in Sep-
tember. .

The bill has been stalled in the
Senate since then, in the Govern-
mental Efficiency and District of
Columbia Committee headed by
Sen.Charles Mathias, R-Maryland.

Since the court’s ruling, the sta-
tus of several D.C. laws has been in
limbo, and local authorities have
expressed uncertainty over exactly
what the Chadha decision means to
the city.

Judge Smith, the only judge of
the 44 on the local trial court to
adopt such a policy, made his an-

nouncement yesterday from the -

bench after the prosecutor and de-
fense attorney had said their wit-
nesses were present and they were
ready for trial.
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Before calling the case, Judge
Smith asked Assistant US. Attor-
ney Michael Rankin 1o call his su-
pervisor, Steven Gordon, the chief
of the office’s felony section, to the
Courtroom.

Judge Smith was scheduled 1o
begin the trial of Michae! Price, 24
of Southeast Washington, who was
charged with rape, carnal
knowiedge,indecemactsand entic-
ing a'minor. '

Instead of calling for a jury panel
to begin jury selection, Judge
Smith told Mr. Gordon he would

postpone this case and others like
it until there was a determination
on the full implication of the Su-
preme Court ruling.

Yesterday afternoon Judge
Sm}th declined to discuss his de-
cision, but said through his law
clerk‘that “people seem to be over-
reacting™

'Judge Smith adopted this policy,

hisclerk said, because he is waiting
fpr the government’s reply to a mo-
t{on_ to overturn a conviction in a
similar case. It is possible that, de-
pending on how he rulesin the case,
the sexual statutes could be found
unconsititutional, the clerk said.

The other case before Judge
Smith is the subject of a challenge
by the Public Defender Service,
which hopes to use the Supreme
Court ruling to reverse the convic-
tion of Sylvester Cole, who was con-
victed of having sex with a minor.

Judge Smith considers the Cole
case and the Price case very simi-
lar, his clerk said. The U.S. Attor-
ney’s Office expects to file its reply
brief in the Cole case this week and
& ruling is expected from Judge
Smith this month.

A 12-year veteran of the court;
Judge Smith is one of only three
Jugiges to hear the most severe
criminal cases, usuvally rapes or
murders. His law clerk said yester-
day.tl}at the judge did not think his
decision will cause a significant
backlog in the court’s docket.



Home Rul(’_lssuv
Puls Sex Assault
Cases on Hold

By Ed Bruske
Washingon Post Blafli writer

A D.C. Superior Court judge yes-
terday suspended all action on sex-
val assault cases in his court until
the US. Attorney's office responds
to challenges lodged against the Dis-
trict’s home rule charter.

Judge Donald 8. Smith said he
will not hold any trials, accept any
guiltv pleas or hand out any sen-
tences in cases. involving the cily’s
sexual assault codes until prosecu-
tors respond to defense arguments
that the criminal statutes are uncon-
stitutional.

“If there's a substantial legal prob-
lem, we mav have to dismiss all the
indictments” in sexual assault cases,
Smith said yesterday. “To keep try-
ing them could prove to be a real
problem. That’s a waste of my time.”

A Supreme Court ruling last year

barring legislative vetoes—the mech:

anism hv which Congress can averturn
laws passed by the city—prompted de-
fense attotrievs to challenge both the
District’s home rule charter and the
city's sexual assault laws,

The lawyers argue that under the
Supreme Court ruling, the city's cur-

rent sexual sssault statutes are void  ghat the Supreme Court ruling voids .

because the House exercised its veto
authurity when it rescinded the city’s
1981 Sexual Assault Reform Act.

The highly unusual action yester- :
dav by Smith, one of three judges on -

the court who hear the most serious
felony cases, came amid fears that

thousands - of criminal convictions !be viewed separately. The Public

could he overturned as a result of
the high court ruling.

U.S. Attorney Joseph E. diGenova
vesterday said he has met with Dep-
uty Attorney General Edward C.
Schmults and Solicitor General Rex E.
Lee to formulate a response to the de-
fense claims. It will be filed with the
oourt in the next few days, he said.

o “We understand the court’s con-
cerns and that’s exactly why we've
spent a little more time filing our ul-
timate po:,xtaon. diGenova said,
“We're Just trying to be profession-
a’ -

The Washinglon Post

- DiGenova declined to state Jus-
tice's position on the matter, but he
said his office would continue to in-
dict and prosecute sexual assault
cases despite Smith's ruling. “The
law is on the hooks. It is to be en-
forced until it is struck down,” he
smid. :

“ The Justice Department has
taken the position that the Supreme
Court ruling applies to the D.C.
liome rule charter, That stance has
put officials in the U.S. attorney's of-
fice in the awkward position of, on
the one hand, contending that home
rulé is affected by the h)gh court’s
decision, and, on the other, trying to
protect thousands of lacal criminal
convictions that could be jeopardized
by the ruling.

Smith's action yesterday Is not
binding on any of the court’s other
judges and there was no indication
that any other judges would take
similar steps.

In two cases pending before Smith,
the D.C. Public Defender Service has
appealed the convictions of two men
charged with sexual assault, arguing

the criminal statutes.

- Attorneys for the city have filed a
request to intervene in at least one
case, arguing that the Supreme
Court never intended for its decision

“to apply to District laws, and that

the issue of legislative vetoes should

Defender Service filed its appeal in
one of the cases Dec. 19.

Smith yesterday postponed one
trial after the defendant’s lawyers
said he would file a similar appeal by

the end ol the week. Smith sum-
mivned Steven Gordon. chie! of the
felony division of the U.S. attornes’s
office, into court and explained his
decision.

Smith said that in recent week:
he had repeatedly asked Gordon tor
a response, and until vesterday had
held off acting because Gordon had
assured him the defense arguments
“were just fluff.”

“I know it's a very important
problem, but I'd like. to get their
{federal prosecutors’] answer,” Smith
said. “As soon as we get some idea of
what the government’s position is. it
shouldn’t be any problem. We can
rule one way or the other.”

One other appeal has heen tiled in
Superior Court since the Supreme
Court ruling. In that case, Judge Paul
F. McArdle is considering a challenge
to one of the city’s theft statutes.

Larry P. Polansky, D.C. Court 5vs.
tem executive officer, said Smith's ac-
tion was not without precedent and
that he knew of no action the vourt
might take against Smith te furce the
judge to hear cases.

Following the Supreme Court de-
cision last vear, dustice told congres-
sional leaders that all criminal laws
passed by the citv should be ap-
proved by both houses of Congress
and sent to the president.

City officials maintain this would
be a step backward from home rule
and have been pressing Congress
pass legislation claritying the city's
lawmaking authority.
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ARTICLE
DECISION: A LAW
BY ANY OTHER NAME?*

THE

LAaurencE H. TriBE**

In INS v. Chadha, the Supreme Court decided thar the one-House
fegislative veto was anconstititional. The Codrt held that the veto wnder-
mined the separation of powers and violated the bicamerality and pres-
enbment requirements. In this Article, Professor Tribe examines the rea-
soning behind the Conrt’s decision and the potential impact of the decision
on Congress and the lower courts, Professor Tribe challenges the Court’s
premise that Congress's veto decision in Chadba was niecessarily a legis-
lative action and questions the general principle that Congress cannol
delegate power to itself. Nevertheless, he argues that the Chadha result
may he defensible on narrower bill of attainder or uswrpation-of-judicial-
Sunetion grousds. Finally, Professor Tribe agrees with the miajority’s hold-
ing that the legislative veto provision was severable from the rest of the
delegition of pawer. He proposes a test for severahility that avaids the
traditional focius on hypotlietical legislative intent aud that scill permit the
survival of most of the existing statutes containing legislative veto
provisions.

I. THE JUDICIARY'S RENEWED ASSERTION OF STRUCTURAL
CHEecks ON CONGRESSIONAL INNOVATION

In the past seven years, the Supreme Court has not been very
receptive to Congress’s more innovative assertions of authority.
Three major decisions, the most recent of which is the legislative
veto case, INS v. Chadha,' have undermined Congress’s asser-
tions of control on separation of powers and/or federalism
grounds. The first two of those decisions—Buckley v. Valeo?
dealing with the Appointments Clause, and National League of

* Copyright © Laurence H, Tribe, 1983, This article is a pre-publication of material
to be released as part of L. TrRiBE, AMERICAN CONSTITUTIONAL LAw, 1978-84 (Foun-
dation Press) (forthcoming). For research assistance in connection with earlier (unpub-
lished) versions of this analysis. 1 am indebted to Brian Koukoutchos, J.D., Harvard
Law School, 1983, and to Thomas Roflins, J.D., Harvard Law School, 1982,

** Tyler Professor of Constitutional Law, Harvard Law School.

1103 8. Ct. 2764 (1983).

2424 U.S. 1, 140 (1976) (per curiam) (holding the Federal Election Commission to be
composed in a manner violative of U.S. Const. art. 1, § 2, cl. 2, and of the separation
of powers, insofar as some of the Commission’s voting members were appointed by the
Speaker of the House and by the President pro tempore of the Senate rather than by
“the President, . . . the Courts of Law, or .. . the Heads of Departments™). See infra
note 68; L. TrRipe. AMERICAN ConsTITUTIONAL T.aw § 4-8 (1978} {heremafter cited as
L. Trise, ACL.). Throughout this Article. references to Buckley deal only with this
holding—not with that decision’s substantive rulings with réspect to campaign finnnces
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Cities v. Usery, U dealing with state sovercignty—appear thus far
to have been signposts to nowhere in particular,

Buckley v, Valeo, to be sure, triggered renewed caution within
the Justice Department and in Congress lest proposed statutes
conler on state officials—or on others not appointed by the
federal executive in accord with Article ., Section 2, Clause
2—"sagnilicant authority pursuant 10 the laws of the United
States.™ But Buckley has had no acknowledged judicial off-
spring. Indeed, the case seems 1o have been essentially ignored
in Chadha, the one recent decision that may be partially under-
stood as an application of Buckley's teaching about who may
exercise authority pursuant to federal statites. Buckley appears
in Chadha only as a vague symbol that separation-of-powers
concerns are to be taken seriously.”

Unlike Buckley, National Leagie of Cities has been noted in
an impressive array of Supreme Court opinions, But all such
subsequent decisions have thus far distinguished, rather than
lollowed, National League of Cities itself.® Indeed, on at least
one important occasion when Nuational Leagne of Cities seemed
directly  pertinent, the Court overlooked that precedent
altogether.”

Of course, 1t 1s too early to say whether Chadhia, the third in
the trio of cases imposing new structural limits on Congress,
will similarly prove to be less a-tount of legal development than
one more episodic jadicial outhurst against the pragmatic ac-
commodations of our times.* But it seems plain even now that
no clear unifying vision—and surely no vision the Framers of
the Constitution would have recognized as theirs—emerges from

Y426 11,8, 833, 845 (1976) (holding that Congress violated the rights of the “States as
States” when it extended the Tederal minimum wage and maximum hour provisions to
state and municipal employees). See L. Trise, ACL, supra note 2, § 5-22.

* Buckley, 424 U.S, at 126,

* Chadha, 103 S. Ct. at 2781, 2785 n.16.

¢ See EEOC v. Wyoming, 103 S, Cr F054, 1062464 (1983} FERC v, Mississippi, 456
U8, 742, 738-59 (1982); United Transp. Union v, Tong Iskand R.R. 435 LLS, 678, 686
90 (1982): Hodel v, Virginia Surlace Mining & Reclamation Ass'n, 452 U8, 264, 293
(1981); Massachusetts v, United States, 435 US. 449, 4536 n 13 (1978 Fitzpatrick v.
Bitzey, 427 .S, 445, 453 n.9 (1976}, all discussed m the forthcoming volume, 1., Trise,
AMERICAN CONSTITUTIONAT LAaw, 1978-84 {Foundation Press),

7 See Comnmunity Conmmumications Co, v. City ol Boulder, 455 U.S. 40 (1987) (holding
that a municipality is not entitled to exemption from the Sherman Antitrust Act, 18
U.S5.C. 88 1-7(1982), under a home-rule delegation ol state power:; ¢of, Parker v. Brown,
317 U.S. 341 (1943} (states are exempted from the Sherman Antitrust Act),

¥ See L. Trise, ACL, supra note 2, § 4-2, at 163, Indeed, with new appointments to
the Court, even National League of Cities could still be transformed into an enduring
source of law,

)
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the Chadha opinion. Although the opinion refers broadly to the
Framers™ wisdom in not “permitting arbitrary government acts
to gounchecked,™ it seemingly countenances both an executive
apparatus and a federal burcaucracy more antonomous and un-
accountable in wielding their power than Congress itself could
ever have become by using the legislative veto device.,

What emerges from Buckley, National League of Cities, and
Chadha taken as a group is less a coherent picture of checks
and balances than a sense of judicial frustration and desire—a
frustration with governmental structures that ‘have long since
outgrown the Framers™ dreams, and a desire to reclaim—for the

Judiciary as the “least dangerous™ branch, or for the states as

the most modest—some measure of the power that, under the
exigencies of modernity, Congress has sought to centralize along
the banks of the Potomuc.

. Tue LeGistative YiETo Diciston: Trs UNSPOKEN
PREMISES

The separation-of-powers ideal—variously decried as vaguely
foolish" or praised as truly fundamental—remains a central
theme for the Supreme Court. When striking down the legisla-
tive veto in INS v. Chadha, the Court described “[tlhe provi-
sions of Art. | {as] integral parts of the constitutional design for
the separation of powers.™ :

The intense controversy surrounding the legislative veto is as
old as the device itself. Since 1932, Congress has passed a wide
range of legislitive veto procedures allowing i, or one of its
Houses or committees, to review and revoke the actions of

103 S, Ct.oat 2788,

WOTHE FEperavist No. 78, at 490 (A, Hamilton) (B. Wright ed. 1961).

1 See, e, F. FRANKFURTER, THE PUBLIC AND TS GOVERNMENT 77-78 (1930)) (The
separation ol powers principle is “"what Madison called a “political maxim,” and not a
technical rule of faw."); K. LOEWENSTEIN, POLITICAL POWER AND THE GOVERNMEN-
TAL PROCESS 34-37 (1957) tdoctrine is “obsolete and devoid of reality”); Miller & Knapp,
The Congressional Veto: Preserving the Constitutional Framework, 52 Inp. 1.1, 367,
390 {1977y ("1t is doubtlul that the concept of separation of powers could really have
any objective meaning.” ), Parker, The Historic Basis of Administrative Law: Sepuration
of Powers and Judicial Supremacy; 12 RutGirs L. REV. 449, 464-65 (1958) (separation
ol powers doctrine is at hest vague and uncertain). ;

2 See; e.g., Buckley v. Valeo, 424 U.S. 1, 124 {1976) {(per curiam}; | ANNALS OF
CoNGRESS 604 (1. Gales ed. 1789) (statement of James Madison) (“{1}{ there is 4 principle
in our constitution, indeed in any free constitution, more sacred than another, it 15 that
which separates the legislative, executive, and judicial powers.”).

Y03 S, CLoat 2781
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varions federal agencies and departments.' Some 200 statutes
contaiming half again as many legislative veto provisions have
been enacted—more than half of them since 1970 alone.”” The
President’s power to reorganize the executive branch, to im-
pound appropriated funds temporarily, to introduce American
armed forces into foreign conllicts, to provide nuclear fuel and
technology to other nations, and to sell sophisticated weaponry
abroad are all statutorily constrained by the purported authority
of one or both Houses of Congress to exercise what may loosely
be called a legislative veto.'¢

The legislative veto has become steadily more important since
its conception in the waning days of Herbert Hoover's admin-
istration.’”” The veto offered lawmakers a way to delegate vast
power to the executive branch or to independent agencies while
retaining the authority to cancel particular exercises of such
power—and to do so without having to pass new legislation or
to repeal existing taws. Whatever the practical virtues or vices
ol the veto,"™ its popularity as a means of controlling agency
action and executive discretion has been enhanced by two other
apparent advantages, First, the veto afforded Congress a visible
means of stemming the tide of executive regulation of American
life and industry. Such regulation is at the lowest ebb of its
popularity since the beginning of the modern regulatory period. "
Second, the veto appealed to many who resist deregulation but
espouse increased democratic control over those regulations
which remain.?® Yet, while the legistative veto appeared to stand
at the confluence of the desires to curtail regulation, restrain
the executive, and assert the prerogatives of popular control, it
also stood at the intersection of a number of doctrines that cast
grave doubt on its constitutional vahidity.

" The first legistative veto provision was included in the Legistative Appropriations
Act for fiscal 1933, Acl of June 30, 1932, ch. 314, § 407, 47 Stat. 382, 414 (repealed
1966); see Abourezk; The Congressional Veta: A Contemporary Response to Executive
Encroachments on Legislative Prerogarive, 52 InD. L.J. 323, 324 n.5 (1977), cited in
Chadha, 103 5. Ct. a1 2793 (White, J., dissenting).

* See 1035, Ct. at 2792 (White, J., dissenting); Abourezk, supra note 14, at 324,

* See 103 S. Cr.at 2811-16 app. (White, 1., dissenting); 128 Cong. Rec. §2575 (daily
ed, Mar. 23, 1982) (listing 33 laws containing legislative veto provisions enacted by the
96th Congress).

7 See supra note 14,

¥ For a useful compilation of conflicting views, see 103 S. Ct, at 2797 n.12 (White,
1., dissenting).

¥ See, ey, J. BOLTON, THE LEGISLATIVE VETO: UNSEPARATING THE POWERS 8-1{
(1977).

1 See. e.g.. Javits & Klein, Congressional Oversivit and the Legistative Veto: A
Constitutional Analvsis, S2N.Y. U. L. Rev. 455, 459-65 (1977).

i
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The constitutionality of the legislative veto was tested not on
the battlefield of so crucial an executive prerogative as the
power to wage war, but in a skirmish over the authority to
suspend the deportation of a small class of aliens. Congress,
weary of handling such matters through cumbersome special
immigration bills, delegated to the Department of Justice's Im-
migration and Naturalization Service (INS) limited discretion to
suspend deportations, subject to a legislative veto within a spec-
ified period by either the Senate or the House of Representa-
tives.”! Jagdish Rai Chadha, born in Kenya of Indian parents,
had come to the United States under a student visa with a British
passport. In order to suspend deportation when his visa expired,
Chadha applied for permanent resident status under section
244¢a)(h of the Immigration and Nationality Act.*? That provi-
sion permits an alien who has been a continuous resident of the
United States for seven years, who is of good moral character,
and whose deportation would cause him to suffer extreme hard-
ship, to become a permanent resident.? Kenya refused to take
Chadha back on the ground that he was a British, not a Kenyan,
citizen, and the United Kingdom told Chadha that he would not
be allowed to immigrate for at least a year.** Since Chadha was
literally a man without a country, the immigration judge, acting
on behalf” of the Attorney General, granted Chadha’s request
and suspended his deportation.”®

A year and a half later, Representative Eilberg (D-Pa.), Chair-
man of the Subcommittee on Immigration, Citizenship, and In-
ternational Law ol the House Judiciary Committee, introduced
a resolution striking Chadha and five others from a list of 340
resident aliens to whom the INS had decided o accord perma-
nent resident status.** The House of Representatives approved

M See Act of Oct. 24, 1962, Pub. L. No. 87-885, § 4, 76 Stat. 1247, 1248, amending
Immigration and Nationality Act, ch. 477, § 244(c), 66 Stat. 163, 216 (1952) (codified at
8 U.S.Co§ 1254(eH2) (1982)).

2403 8. Cuoat 2770,

PR US.C 8 12540a)1) (1982).

* Transcript of Hearing of Deportation Proceedings held Jan. 11,1974, Joint Appendix
to the Briefs at 12--15, 33-46, Chadha (available on LEXIS, Genfed library, Briefs file).

3103 S, Ct. at 2770.

® H.R. Res. 926, 94th Cong., 1st Sess.., 121 Conag. ReC. 40,800 (1975).

So far as the record . . . shows, the House consideration of the resolution was
based on Representative Eilberg’s statement from the floor that “(ijt was the
feeling of the committee, after reviewing 340 cases, that the aliens contained
in the resolution {Chadha and five others] did not meet these statutory require-
ments, particularly as it relates to hardship; and it is the opinion of the com-
mitiee that their deportation should not be suspended.”

Chadha, 103 8. Ct. at 2772 (quoting 121 Cong. ReC. 40,800 (1975)).
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the resolution, thus vetomng the suspension ot those six depor-
tattons. That House action allowed the suspensions of the de-
portations of the other 334 aliens to become final, thereby per-
mitting those aliens. 1o remain . the United States. The
resolution was adopted without debate or recorded vote.”” The
INS judge agreed with Chadha that the legislative veto provision
in section 244(¢)(2) was uncaonstitutional but decided that he had
no authority to rule on that question. He therefore ordered
Chadha deported.” Foltowing the affirmance of his deportation
order by the INS, Chadha filed a petition for review in the
United States Court of Appeals for the Ninth Cireuit, That court
upheld  Chadha’s constitutionad - challenge to. the  legislative
velo,” After plenary consideration of the cuase, the Supreme
Court held it over to the following Term. for reargument. In
1983, the Court atfirmed the appellate judgment, ™

The demise of the legislative veto was not without its harbin-
gers. Eleven Presidents have gone on record at one time or
another to challenge the constitutionality of at least some forms
ol congressional veto. ' At least five Presidents have vetoed

- 4

1984 Levislaiive Veto Decision 7

legislation contaming congressional veto provisions on the ex-
press ground that they considered such provisions unconstitu-
tional. Others have declined to do so but have raised specific
ohjections o the veto provisions. ™ LU s theretore understanda-
ble that the Tastice Department has occastonally conceded the
unconstitutionality of a legislative veto provision in open court,
even while representing the tederal government, ™

Much, although far from ally of the controversy over the
fegistative veto was resolved when the Supreme Court held in
INS v. Chadlia that the one-House legislative veto provision in
seetion 244e)2) was unconstitutionad. ™ In an opinion by Chief
Justice Burger. ™ the Court held that aff action by Congress that
is “legistative” in character™ must be taken in accord with the
“single,  finely  wrought and  exhaustively  considered,

7421 Cong, REC. 40,800 (1975),

#1038, CL.oat 27720 The Court properly rejected the contention that no Article 111
controversy existed simply because “Chadha and the INS [took] the same position on
the constitutionality ol the one-House vete,” Id. w1 2778,

¥ Chadha v, INS, 634 15.2d 408 (9th Cire. TO80), aff“d. 103 8. C1. 2764 (19835, The
Supreme Court recognized the House and Senate as parties in the case, INS v, Chadha,
103 5. CLoat 2773 n.S (1983).

WANS v. Chadha, 103 S, Ct. 2764 (1983).

Y See, e.p., President’s Memorandum of Disapproval of the Amendments 1o the
Edacation Consolidation Improvements Act, 19 Weekiy Compe. Pres. Doc. 38 (Jan,
12, 1983); President’s Memorandum of Disapproval of the Amendments (o the Tribally
Controlled Community College Assistance Act. 19 Weekey Come, Pres. Doc. 7 (Jan,
3. 1983) (Reagan); President’s Message on Regulatory Reform, 15 Wikt y Comp. Pres.
Doc. 491 (Mar. 26, 1979); President’s Message on Legislative Vetoes, 14 Wieki v Comp,
Pres. Doc. 1146 (June 21, 1978); International Security Assistance Act of 1977; State-
ment on Signing H.R, 6884 Into Law, [1977] 2 Pus. Parers 1431 (Aug. §, 197701 Carter);
Veto of the Atomic Energy Act Amendments, 1974 Puk, Paprirs 294 (Oct, 12, 1974
(Fordy; President’s Statement Upon Signing the Public Buildings Amendment of 1972,
EWeekty Compe. Pres. Do, 1076 {June 17, 1972); President’s Statement Upon Signing
the Second Supplemental Appropriations Act, 8 Werkey Come. Pres, Doc. 938 (May
28, 1972) (Nixon); Statement by the President Upon Signing the Omntbus Rivers and
Hurbors Bill, {1965) 2 Pus. Parirs 1082 (Oct. 23, 1965) (Johnsond; Memoriandum on
Informing Congressional Committees of Changes Invaolving Foreign Economic Assis-
tance Funds, 1963 Pous, Papers 6 (Jan. 9. 1963 (Kennedy): Special Message 1o the
Congress Upon Signing the Departiment of Defense. Appropriations Act. 1935 Pog,
Paprrs 688 (July 13, 1955 (Fisenhower): Disapproval of House Bill After Sine Die
Adjournment, 98 Cong, Rec. 9756 (July 19, 1952); Veto of Bill Relating 1o Land
Acquisition and Disposiad Actions by the Army, Navy, Aw Force, amd Federal Civil
Pefense Admimistration, 1951 Pus. Parers 280 (May 15, 1951 (Truman); 151, Roose-
velt, Memotandum for the Attorney General {Apr. 7, 1941, reprinted in Jackson, A
Presidential Legal Opidon, 66 Hagv, L. Rev. 1353, 1357 (1953 (Roosevelt); Veto

Messape from the President of the United States—The First Deticiency Bl ¢, Doc,
NO. 5291 76 Cona, Rye. 2445 (Jan. 24, 1933) (Hoover): Vel Message--The Budpet
Bill, 59 Cong. Ree. 8609 (June 4, 1920); Legislative, Executive, and Judicial Appro-
priatioas Bill—Veto Message, 39 Cong. Rec. 7026 (May 13, 1920) (Wilson).

¥ Presidents Eisenhower, Johoson, Nixon, Vord, and Carter. See, e.g., Veto of
Department of Energy Authorization Bifl, {1977] 2 Pus. Papers 1972 (Nov. 5, 1977)
(Cartér); Veto of the Federal Fire Prevention and Control Bill, [1976-1977} 2 Pus.
Paprers 1984 (July 7, 1976); Veto of Atomic Energy Act Amendments, 1974 Pus. Papers
294 (Oct. 12, 1974y (Ford); President’s Message Vetoing the War Powers Resolution, 9
Weekey Comp. Pres. Doc. 1285 (Oct. 24, 1973) (Nixon); Veto of the Military Author-
tzation Bill, 11965] 2 Pun. Parers 907 (Aug. 21, 1965) { Johnson); Veto of Bill Providing
lor the Conveyance of Lands Within Camp Blanding Military Reservation, Florida, 1954
Pus. Papers 507 (Muy 25, 1954) (Eisenhower); see ulso Dixon, The Congressionul Veto
and Separation of Powers: The Executive on a Leash?, 36 N.C.1.. Rev. 423, 428 &
n.21, 429 & n.24, 432 & n.29 (1978). Mcembers of the Ford and Carter administrations
testified against legislative vetoes in various legislative hearings. See, e.g.. Improving
Congressional Oversight of Federal Revulatory Agencies: Hearings on 8. 2258, 8. 2716,
5.2812, 8. 2878, 8. 2903, 5. 2925, 8. 331K, and S. 3428 Before the Senate Comm. on
Gaovernmenial Operations, 94th Cong., 2d Sess. 124 (1976) (statement of Asst. Atty,
Gen. Antonin Scalia); Letter from Asst. ARy, Gen. Patricia Wald to Rep. Peter Rodino,
Jro (D-N.LY {May S5, 1977) detter prepared in response to congressional ‘reqguest for
Justice Dept. opinion), cited in McGowan, Congress, Court and the Control of Dele-
gated Power, 77 Corus. L) Rev, 1119, 1141-42 (1977).

The most famous example is that of President Franklin Roosevelt, who signed the
Liénd-lcase Act of 1941 despite ity legistative veto provision but filed a memorandum
with his Attorney General asserting the President’s constitutional objections 1o the
concurrent resolution veto section of the hill. F.D. Roosevelt, Memorandum for the
Attorney General (Apr. 7. 19410, reprinted in Jackson, A Presidential Lepal Opinion,
66 Hlary, 1. Rev. 1353, 1357 (1953). Presidents have often restrained their opposition
o spectlic legislative veto provisions where they greatly desired the statutory authority
vested in the bills containing such provisions. See 1. Bot voN, supra note 19, at 10-13,

" Then Assistant Attorney General Rex Lees for example, made such an admission
to the Court of Clums in Atkins v. United States, 556 1.2d 1028, 1079 (Ct. Cl. 1977)
{Skelton, )., concurning in part and dissenting in part); cert. denied, 434 U.S. 1009
{1978,

PO S. (L 2764 (1983).

Wohe Chief Justice’s opinion was joined by Justices Brennan, Marshall, Blackmun,
Stevens, and O Connor,

Y103 S0 Ctlout 2785,
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procedure ™ set out i the Texplict and unambiguons provi-

sions” of Article 1% Those provisions expressly mandate both
hicameraliry (passage by a majority of both Housesy and pres-
crurment o the President Tor possible veto (with a requirement
of two-thirds of cach House to override).” not simply when
Congress parports 1o be legislating but whenever it takes action
that must be regarded as “legislative. ™ Otherwise, the sepa-
ration of powers—which the Court saw as more than “an ab-
stract generalizaton™Y—could be betrayed by congressional
fawmaking masquerading as something else. Given the “hy-
draulic pressure inherent within each of the separate Branches
to exceed the outer lmits of its power,”™ the Court must police
all such attempts by Congress to circumvyent the hicamerahity
and presentment checks on its authority. A law by any other
name is still a taw.

According to a majority of the Court. the House veto of

Chadha's status as a permanent resident alien fad o be viewed
as “an exercise of legislative power.”™ Thus, since it was neither
approved by both Houses nor presented to the President Tor
signature o veto—two independently fatal flaws—the House'™s
action was doubly unconstitutional . *

That “a law is a law s a law™ is hard to refute. But that
statement sheds little light on wiy the veto at issue in Clhadha
wes so Slaw-like” an action that it “had™ to be deemed tegisla-
tive. Certainly the Courl’s caretul enumeration ol the “four
provisions in the Constitution, explicit and unambiguous, by

which one house may act atone with the unveviewable force of

law, not subject to the President’s veto™ is of no help i decid-
ing which of the actions that a House might seek to take pir-
suant 10 a statutory delegation of power are inherently “legis-
fative™ in nature.*®

B Id. al 2784; see also id. at 2786.

® 14 at 2781

U8 Const. art, 1 &% 1, 75 see 103 S0 CLoat 278384,

H LS. Const. art. 1§ 7, ¢l 25 see 103 S, Cr, at 2782-83,

03 S Ctoat 2781

D03 S, Cuoat 2781, gquoting Buckley v. Valeo, 424-U.S. 1, 124 (1976) (per curiam).

H 103 S, Croat 2784,

SOd, at 2787

e 1d. at 2787-88.

403 S, Croat 2786 {emphasis added), The four provisions are U.S, Const. art. 1,
§ 2, ¢l 6 tHouse impeachment); U.S. Const.art. 1, § 3, ¢l 5 (Senate trial and conviction
in impeachment cases): U.S. Consy. art. H, § 2, ¢l..2 (Senate approval of presidential
appomtments); U.S. Constlart. H, § 2, cl. 2 (Senate treaty ratification).

® Soe 103 S0CL at 2804 n.21 (White, ., dissenting).

4
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The Court’s only direct attempt atl defining this set of inher-
ently fegislative actions is also not particularly iluminating. The
Chief Justice explained that the veto of Chadha’s suspension of
deportation was “essentially legislative™ because it “had the
purpose and cftect of altering the legal rights, duties and rela-
tions of persons .. . outside the legislative branch,™" Absent
the veto, after all, Chadha would remaun in the United States.
Therefore, “Congress has acred and its action has altered Chad-
ha's status.”™ Moreover, “[wlithout the challenged {veto] pro-
vision in § 244(cx2), this {change of status] could have been
achieved, if at all, only by legislation requiring deportation.”!
In o sense., all of this may be so0.% But the same observations
could apply with equal validity to nearly all exercises of dele-
gated authority. Nearly all such actions alter legal rights, duties,
and relations, thereby changing the legal status of persons out-
side the legslative branch in ways that, withiour the challenged
delegation. could have been achieved, if at all, only by
legiskation.

Both through rulemaking and through case-by-case disposi-
tions, exereises of delfegated authority change legal rights and
privileges no leéss than do full-fledged laws. Unlike such laws,
however, these actions nced meet netther the bicamerality re-
quirement nor the presentment requirement, Indeed, as Justice

403 S, CLoat 2784,

" d. at 278485 (emphasis added).

SR at 2785 (footnote omitted).

* Inanother sense, nene of this is so. For example, as Justice White argues in his
dissent, the structure and history of § 244(¢) make plain that, unless and until Congress
ratifics a deportable alien’s permanent residence by the silence of both the House and
the Senate in the congressional scssion in which the Attorney General reports his
suspension order and in the pext session, the suspension order merely defers deporia-
ton. This order alters no legad rights; it merely proposes such an alteration. 103 .S. Ct.
at 280408 (Whitc. )., dissenting), The retort of the Chadha majority—that this under-
standing of the legal séguence would impermissibly allow Congress to legislate by
inaction, see 1038, Ct, at 2787 p.22—is less than convincing. As 1 have suggested
elsewhere, constitutional objections to lawmaking by inaction are inapposite when
Congress itself enacts a statute ascribing operational meaning to its own future silence:

Sunset provisions {ascribe meaning to silence] by creating situations in which
inaction by a-tuture Congress will fead a law 10 lapse when it would otherwise
have survived, And the one-House veto technigue | .. does $o by making the
fact of joint inacrion by both Houses for a specified period the condition
precedent for an agency's action under its delegated authority o become final,
Once authority has been delegated in this special way, such inaction by Con-
gress functions nor as a “sign” of unenacted “intent,” but rather as an operative
fact giving final effect to an otherwise incomplete exercise of delegated power.
Tribe, Toward a Svniax of the Unsaid: Construing the Sounds of Congressional and
Constitugional Silence, 57 Inp. L3 S1S, S28-29 (1982) temphasiy original); see also 103
S.-Ct.at 2796 n 11 (White, J., dissenting).
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While stressed in his thoughtful dissent.” we live ina sprawling
administrative state in which “legistative™ power, in the exact
sense employed by the Chadha majority. is rontinely exercised
by the federal executive branch, by the headless “fourth branch
of the government,™™ and cven by private individuals .zmd
groups.®® These exercises of power all occur without any of the
structural checks the Chadha Court held indispensable when
similar power is wielded by legislators pursuant 1o o»lhcrwisc
indistinguishable statutory delegations of authority to L‘nngrcs.s
or 1o one of its parts. Yet the absence of those checks is evi-
dently deemed immaterial in these many cases. ;

In other words, itis only when power is delegated to Congress
(or to part of that body) that the Court insists on squeezing such
power into one of the three classic pigeconholes envisioned by
the Framers. labeling that power “execcutive,” “judicial,” or
“legislative.” The Court therefore appears o supposc that, aI«~
though members of the executive or judicial branches {or of
hybrid entities difficult to classify as either) need not be seen as
acting purely in their executive or judicial capacities when they
act pursuant to a statutory delegation from Congress., mcmbcnis
of the legislarive branch must be seen as acting purely in thewr
lawmaking vole even when they are simply discharging duties
delegated to them by statute. 1t is as though the mere I”z\ct, of
statutory delegation obviates the need for formal clussitic;\thr\
of the power delegated when the recipient of such power is
outside the legistative branch, while the fact of delegation some-
how becomes irrelevant in assessing an exercise of delegated
power by part of the legislative branch itself.

The only imaginable justification for what Justice White called
“this odd result™ lies in a principle never expressly articulated
by the majority: “that the legislature can delegate authority Lo
others but not to itself.”> Although the Chadha majority never

<3 S, Ot 280104 (White, J., dissenting). ( o

s Process Gas Consumiers Group v, Consumer Energy Council ol America, 1038, Cr.
3556, 3558 (1983) (White. 1., dissenting). :

SI0TS. Choat 2803 (White. )., dissenting) (citing United States v, Rock Ruyn\ Coop..
107 1.8, §33. S77 (1939} (statwtory delegation 10 alfected produters ol s‘pccmcc!‘cum-
modities): Currin v. Wallace, 306 U.S. 1 (1939) (statutory delegation to 'I':u‘mcrs affected
by restrictions upon production or marketing of agricultiral commodities).

O3S, Croat 2803 1White, ). dissenting). .

1 1. at 2807 (emphasis added). Rather than reflecting generic pmh?cm.s wn}h the very
fopic ol self-reference, inhibitions of a4 seonstitutional” character agamst se!t'dclcg;umn
would presumably reflect ‘more particularistic concerns as 1o the /r.»,\'c'lu‘)lx).u:\‘ of roles
and of their behavioral elabotation, Cf. DL Horstapter, GOpri, EsCniR, BACH: AN
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savs this i so many words, it seems 10 recognize that the
decision’s pivotal rationale is indeed to be found in this unspo-
ken premise. Ina relatively eryptic tootnote, the majority admits
that agencies and executive officers commonly wield “quasi-
legislative ™ power™ without the safeguards of bicamerality and
presentment. The Court proceeds to distinguish such exercises
of power solely on the ground that those who wield it are
executive olticers—that is, otticers whose appointment 1s by the
Chiel Executive or his subordinates and whose conduct 15 al-
ways subject to judicial review tor compliance with duly enacted
statutory standards, ™

Such judicial review is, admittedly, unavailable 10 ensure that
legislative vetoes are wielded only in the circumstances, and for
the reasons., contemplated by the underlying statute. For, even
if all veto-delegating statutes were to specify the conditions
under which legislative vetoes could be invoked—something
most such statutes certainly do not attempt®—the Speech or
Debate Clause® would presumably prevent any court from hold-
ing a member of the House or Senate accountable for that
member’s vote on a veto resolution.®

Erernal Goroer Bram (1979, An analogy between legistators and testators is useful
in discussing this point. Rules permitting testators—so long as various formalities are
observed—1o defegate to independent others the discretionary authority to act with less
formalbity than is demanded of the testamentary disposition itself need not entail the
existence of rules permitting the same testators, acting with identical formality, to attach
decisive consequences o their own future informal actions {e.g., T hereby bequeath 1o
my nephéw whichever bonds | happen 1o leave in my desk the day | die”). Similarly, it
might be supposed that rules permitting legistators—as long as they comply with the
formalities of bicumeral agreement and prescatment—to delegate to agencies the dis-
eretionary authority 1o act informally Gi.e., without the safeguards of bicamerality and
presentment) need not entail the existence of rules permitting the same legislators,
acting identicaly, 1o attach decisive conseguences to their own future non-lawmaking
acts, However, the reasons Tor taking this view as 1o testators—reasons grounded in a
fear that ritualized solemaity in the assumption ol a role will assure adequately consid-
ered choice, white informal, independent action might not do so—are difficult to extend
to the congressional-administrative context,

103 S, Ct,oat 2785 n.d6.

WA,
© % For 4 relatively rare exception, see 20 U.S.C. & 1232(a01) (1976 & Supp. 1V 1980)
(specifying that a regulation by the Sceretary of Education may be vetoed by concurrent
resolution only i deemed by Congress to be “inconsistent with the Act from which {the
regulation] derives its authority™),

SULS. Const.oart. 86, eb | ¢{Flor any Speech or Debate in either House,
{members of Congress] shall not be guiestioned in any other Place.”).

* [t is, perhaps. 4 theoretical possibility that deciding whether or not to cast such
votes might be deemed a task so inherently non-legislative in character as to fall outside
the protectivn of the Speech or Debate Clause. But the breadth of the protection the
clause has been deemed to confer seemingly precludes such a result, see L, Tring,
AUL, supra note 2, § 5-18, and certainly preciudes it for a Court that deems a one-
House veto an inherently Jewislative act,
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The same insulation from judicial review may also exist, how-
ever, even with respect to exercises of delegated authority by
ofticers outside Congress. Even the Chadha majority conceded
that Article 11 limits on the federal judiciary would ordinarily
prevent federal courts from reviewing exercises of executive or
administrative discretion favorable to the private parties whom
Congress seeks to regulate: witness the Attorney General’s sus-
pension of deportation of Chadha himself.*' Thus, even where
the available criteria for judicial review might create more than
an illusory predicate for holding the agents of delegated power
within statutory bounds in the context of a properly justiciable
case or controversy,*™ the casc-or-controversy requirement itsell
refutes the notion that the exercise of congressionally delegated
authority by agents outside Congress “is abrayy subject to check
by the terms of the legislation that authorized it.”*

Thus the only objection pecufiarly applicable to the exercise
of statutorily delegated power by all or part of Congress itself—
as opposed 10 such exercise of delegated power by an agent or
agency external 1o Congress—must be the proposition that en-
trusting members of Congress with such power ipso facto con-
fers upon federal lawmakers the mantle of “officers™ of the
United States government. in violation of the Appointments
Clause™ and of the Incompatibility Clause.®” 1t is noteworthy
that the Chadha majority not only failed to mention but also
seems not to have envisioned®™ any such rationale for its holding.

8103 S, O at 2787 n.21 (invoking this observation as a reply to Justice Powell's
rationale, 103 S. CL at 2788-92 (Powell, J., concurring), that the one-House veto in
Chadha usurped a judicial function); see 103 8. Ct.at 2803, 2810 (White, 1., dissenting).

% S, ¢, Motor Vehicle Mirs, Assn v, State Farm Mut. Auto Tas. ColL 103 8. CL
2856 (1983) (holding that the National Highway Traflic Sufety Administration acted in
disregard of its statutory duties in revoking passive-restraint requirements without
adequate substantive basis).

% 103 S. Ct. at 2785 n. 16 (emphasis added).

o

[The President} shall nominate, and by and with the Advice and Consent of
the Senate, shall appoint Ambassadors, other public Ministers and Consuls,
Judges of the supreme Court, and all other Officers of the United States, whose
Appointments are not herein otherwise provided for, and which shall be estab-
lished by Law: but the Congress may by Law vest the Appoiniment of such
inferior Olficers, as they think proper, in the President alone. in the Courts of
Law, or in the Heads of Departments.
LS. Const. art. 11, § 2, cb. 2, applied in Buckley v, Valeo, 424 U.S, 1, 40-41 (1976)
{per curiamy.
o 1.8, ConsT. art. 1, § 6, ¢l. 2("[NJo Person holding any Office under the United
States. shall be a Member ol either House during hiy Continuance in Otfice.”).
* The Court cited Buckley v. Valeo, 424 U1.S. 1 11976) (per curiam), only in passing
and only for a less directly relevant proposition. See 103 S, Ct.oat 2774, 2781, 2785 n 16,

T
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Instead the Court insisted that invocation of the legislative veto
at issue in the case betore it fad 1o be regarded as an exercise
of legislacive authority™—a “characterization Junder which| the
practice does not, even on the surface, constitute an infringe-
ment of executive ., . prerogative,”

One must, nonetheless. ask whether this rationale that Con-
gressmen cannot be officers” could be put forward to declare
the veto unconstitutional. Its key premise would, of course,
have to be that the delegation of legislative veto authority to
Congress (or to part of that body) automatically makes the
members of Congress who are entrusted with such veto power
into “officers of the United States.” The ohjection would then
have to be made that these ofticers were not appointed by the
executive branch in the manner required by Article 11, Section
2, Clause 2.7 To add the final blow, it would be stressed that
the very membership of these officers in Congress violates the
Incompatibility Clause of Article 1, Section 6, Clause 2.7

The argument is a tidy one—but it confronts at least one major
problem. Neither is there. nor could there be, any general prin-
ciple that anyone to whom a federal statute delegates a signifi-
cant decisionmaking role on which the rights or duties of persons
outstde Congress may depend becomes, by virtue of such del-
cgation, an “Officer of the United States”™ within the meaning
of the Appointments Clause and the Incompatibility Clause. If
such a principle existed, then Congress could not “confer upon
the Stares”—which are surely not United States “Officers™—
“an ability to restrict the flow of interstate commerce that they
would not otherwise enjoy.” " And the private individuals and
groups 10 whom decisionmaking roles were delegated in Currin
v Walluee™ and (/njlm/ States v. Rock Royal Co-Operative,””

“ See 103 S, C.at 2784-87.

P03 S CLoat 2810 (White, 1., dissenting).

2 See 1. Trise, ACL, supra note 2, § 4-8.

" Presumably someone like Chadha—i.¢., someone adversely affected by an action
g;xkcn by « member of Congress in an allegedly “incompatible” role—would have stand-
ing toinvoke the clause in a lawsuit urging that the action be disregarded. Cf. Schlesinger
v, 'chcrvists Comm. 1o Stop the War, 418 U.S. 208 (1974) tholding that individuals
suing unly in their capacity as citizens lack standing to invoke the Incompatibility Clause
apainst members of Congress holding commissions in the Armed Forces Reserve). See
also L, Trige, ACL, supra note 2, § 3-24, at 8-91.

PClewts v, BT Inv. Managers, 447 U.S. 27, 44 (1980) (emphasis added). See generally
L. Trist, ACL, supra note 2, § 6-31. '

306 US. 1 01939) {marketing restrictions effective only upon approval by majority
ol affected farmersy,

307 U.S. 533 (1939) (marketing orders issued by Secretary of Agriculture subject
to veto by certain affected producers).
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for ¢xample, would have been United States officers whose
failure to be appointed in accord with Article 1 would have
constituted fatal constitutional flaws in the statutory schemes
upheld in those two landmark decisions.

What made the members of the Federal Election Commission
(FEC) United States “officers™ in Buckley v, Valeo was the
signilicant executive responsibility those FEC members exer-
cised under the Federal Election Campaign Act of 19717 The
responsibility exercised by the House and Senate under the
reservation ol legislative veto authority struck down in Chadlia
seems profoundly different. Whether viewed as the wnicameral
rejection of an action taken by the Attorney General in those
instances where a veto is cast by one House. or viewed as the
hicameral acceptance of a legislative proposal made by the
Attorney General in those instances where netther House vetoes
the Attorney General’s suspension ol deportation,” what Con-
gress does -in cases like Chadha hardly seems o involve
congressional interference with the “execution™ of any enacted
faw. Indeed. it bears repeating here that the Chadha majority
itself was at pains to insist that the power at issue in the veto
is “legislative™ in nature.’™®

Whatever classification scheme one may adopt for other pur-
poses, the core concern of the Appointments and Incompatibil-
ity Clauses hardly seems to be activated by legislative vetoes
of the sort involved in Chadha. That concern, which is tied
closely to the Constitution’s rejection of parliamentary govern-
ment, is to ensure that tederal executive power is located under
the ultimate direction of a single President chosen by and re-
sponsive 1o a national electorate. Such power is not to be dis-
persed among a series of ministries sefected from the National

 Federal Election Campaign Act of 1971, Pub. [ No. 92.225, 86 Stat. 3, amended
by Federal Election Campaign Act Amendments of 1974, Pub. L. No. 93343, 88 Stat.
1263 (coditied at 2 U.S.C. §§ 431455 (1982)); see Buckley v. Valeo, 424 U.S. 1 (1976)
(per curiam). The 1974 amendments 10 that 1971 act vested in the eight-member FEC
primaty responsibility for administering and enforcing the act by bringing civil actions
against violators, making rules for carrying out the act's provisions, temporarily dis-
gqualilying federal candidates for failing o file required reports; and authonizing conven-
tion expenditures inexcess of the act’s specified limits. Because such powers of en-
forcement, rulemaking, and adjudication could not “be regarded a8 merely i aid of the
legislative function of Congress,” id. at 138, they could be “exercised only by persons
who are *Officers of the United States,”” id. at 141,

7 See supra note. 52

* See supra note 69 and accompanying text.
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Legistiture, cach heiided by a congressman answerable only to
a local constituency. ™

Giving Congress a legislative veto over certain intrinsically
executive functions, such as the initiation of criminal prosecu-
tions,™ or entrusting a legislative veto to a congressional com-
mittee or committee head, might significantly implicate this anti-
parliamentary concern. But treating afl legislative vetoest—or
even all vetoes in situations analogous to that i Chadliv—as a
threat to the Constitution’s choice of a presidential over a par-
llamentary system seems altogether implausible, particularly in
an era when presidential politics may be no less sectional than
congressional politics often is.

Apart from this ant-parliamentary rationale, Chadha might
be deemed defensible on an entirely different ground in those
special contexts where Congress or one of its Houses uses a
legislative veto either to decide the legal fate of an identifiable
mdividual or 1o pass upon the conformity of generic rules or
regulations to the underlying statute. In such cases, the task
Congress has delegated to itsell s argoably too “adjudicative”
in character to be performed by anything but a court. Perhaps
sensing the dilficulty ol reconciling this argument with the long-
standing judicial approval ol agency action “construing” Con-
gress’s laws in both generic and individual settings,** Justice
Powell, whose concurring opinion was the only one to voice
this particular view, endorsed 1t only as applied to action by a

™ See The FEDERALIST No. 76 (A, Hamilton). See also J. STory, COMMENTARIES
ON THE CONSTITUTION aF THE UNITED States § 1523 (Boston 1833): of, Florida Lime
& Avocado Growers v, Paul, 373 11.S. 132, 150-51 (1963} (refusing to accord national
pre-emptive effect to federal marketing rules not drafted by impartial experts in Wash-
inglon or even in Florda, but rather by the South Florida Avocado Administration
Committee,” under i delegation of federal regulatory aathority).

M See 103 S CL at 2810 (White, 1., dissenting).

 In fact, without so much as setting the dissue for separate briefing or argument, the
Court summarily extended Chadha to legishtive vetoes of entirely generic rulemaking
by administrators or executives less than two weeks later in a set of cight related cases.
Process Gas Consumers Group v. Consumer Energy Council of America, 103 S, Ct.
ASS6 (19R3), aff g mem. Consumer Energy Council of Americav. FERC, 673 F.2d 425
D0 Cir, 1982) (Nos. 81-2008. 81-2020, 81-2152, and 81-2171), denying cert. to 673
F.2d 425 (Nos, 82-177 and 82-209), and rev'y mem. Consumers Union of United States
v. FTC, 691 F.2d 575(D.C. Cir, 1982) (Nos. 82-935 and 82-1044). Process Gay invalidated
the one-House legisiative veto provision of the Natural Gas Policy Act of 1978, as
applied to a FERC regulation shifting part of burden of higher natural gas prices from
residential to industrial usérs, and invalidated the two-House legislative veto provision
of the Federal Trade Commission Improvements Act of 1980, as applied 1o an F1C
regulation requiring used car dealers to disclose major defects to buyers.

*See, e.g., FEC ¥ Democratic Senatorial Campaign Comumn., 454 U.S, 27, 39 (1981).
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legislative body adversely affecting the fegal status of a spectfic
pc:rsnn. Such action, he opined. offends “not only . .. [ll?c
Constitution s} general allocation of power. but also . .. the Bill
of Attainder Clause,™ which concretely embodies “the Framers’
concern that trial by a legislature lacks the safeguards necessary
to prevent the abuse of power.™

The most striking thing about any such rationale for the
Chadla result—either in the broader form represented by a ban
on delegating adjudicative tasks to bodies other than courts, or
in the narrower form espoused by Justice Powell is that this
rationale would divorce the Chadha decision entirely Sfrom ob-
jections to the legislative veto as such. For it cxcrcifc nf‘lhc
legislative veto is objectionable because it usurps 1_he tuncl!nns
of an Article 11 court by “construing” pre-existing faw in a
manner binding on the federal judiciary, that objection seem-
ingly remains even if such usurpation is engaged in by both
Houses acting with the signature ol the President.®™ And, even
more clearly, if exercise of the legislative veto is ohjccliomn‘hlc
because it amounts to trial by legislature, that objection persists
even if bicameral action and presentment to the Prcsi(lcpl are
assured. Chadha's claim under the Bill of Attainder Clause
would not have been weakened in the least had his exile from
this country heen legislatively decreed by the House and Senglc
acting through an ordinary bill designating Chadha and his ‘1I‘VC
co-victims for deportation notwithstanding the Attorney an»
eral’s favorable ruling—a bill solemnly passed with the pnlnlqnl
safeguards of bicamerality and duly signed hy the President 1
full conformity with the Presentment Clause .®

Thus. 10 whatever extent it is the usurpa(iun-oiljmliciul—func—
tion theme of Chadha, or its bill-of-attainder Havor, that may
commend its factual outcome to some observers, the Court’s
fegal holding seems even harder to defend than the invalidation

#1031 S, Ct. at 2789-90 (Powell, 1., concurring); se¢ 1.8, Const. art. 1, 9. ¢l 3
See generally L. TRiBE, ACL., supra note 2, 8% 104 1o !0-5.. ) 4 S

s That Congress’s action would thereby comply w;!h Article s for mul-ruqmrumgt‘s
for legislation certainty. would not preciude ils invalidation vn these Am;:!c llll”gn‘a?m 5.
See, e.g.. United States v. Klein, 80 U.S. (13 Wall.) 128, 146-47 (1872), discussed in
L. Trip. ACL, supra note 2, § 3-5; at 39-40, : o

8 ¢f L. Twing, ACL, supra note 2, § 10:6. Justice mevcll f‘ccr'ns 1o r.ccngm/:‘c .«ls
much when he compares “the elfect on Chadha's pﬁ}‘a{xnzsl vights” with lhc»uwfmuc‘l »tAmd
he been acquitted of a federal crime and thereafter found by one House ut( C ()lvl'glt’h-f\ lﬁU
have been guilty.” 103 S, Ct.at 2791 n.8 (Powell, 1., concurring). Needless To say. such

a legislative “conviction” would fare no hetter if decreed by both Houses with the.

President’s express approval. See if. at 2792 0.9 (Powell, J., concurring). But see id,
at 2776 n.8, 2785 & n.17 tpurporting to leave this question opend.
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of “an entire class of statutes based on : .. a somewhat atypical
and more-readily indictable exemplar of the class.™® For in
truth, the Chadha decision—it viewed through a usurpation-of-
adjudication lens or a bill-of-attainder lens—is nor an exemplar
of “the class™ of legislative vetoes ar all.

Chadlia thus scems remarkable particularly because it is so
transparently perplexing. The gaps in the Court’s argument are
almost too obvious, leaving one with the strange feeling that
comes from confronting an edifice in which the flaws seem too
conspicuouns to be accidental, rather like approaching a building
with windows but no door, Surely the architect knew that the
omission would strike others as a defect in design. But if the
architect knew, then are we perhaps overlooking something?

Two speculations suggest themselves. The first is that Chadha
represents a return to a form of constitutional exegesis that
simply proclaims intelligible essences more than it purports to
explain or to justify philosophical or practical premises. “The
legislative veto simply is a perversion of the Constitution’s de-
sign,” the Chadha Court seems to announce; “those who cannot
see’ il that way are just out of touch.” The second, and more
plausible, possibility is that Chadha represents only a transition
to o more thoroughgoing repudiation of the constituional up-
heaval that led to the approval, beginning in the mid-19307s, of
the modern administrative state. Even it Chadha makes little
sense against a backdrop of nearly limitless judicial tolerance
for delegations of lawmaking authority to federal agencies and
commissions, the decision would at least be of a piece with a
significant judicial tightening of the limits within which Congress
may entrust anvoue with lawmaking power.® .

tn the end, for those who find neither of these speculations a
satisfying enough answer, Chadha must remain something of a
mystery. Neither the near-unanimity with which the Court de-
cided Chiadha, nor the breathtaking sweep of the Court’s hold-
ing. are easily explained by anything in the Constitution’s text,

103 8. Ct.oat 2796 {(White, J., dissenting),

" Justice White may have just this in mind. He finds in the majority’s holding *‘a
profoundly different conception of the Constitution than that held by the Courts which
sanctioned the modern administrative state.” Id, at 2810 (White, 1., dissenting); se¢
alsa supra note 64 of. American Textile Mfrs. Inst. v. Donovan, 452 U5, 490, 543-4%
(1981} {Rehnquist, ., dissenting, joined by Burger, €. 1) (arguing that OSHA was un
unconstitutional delegation of legistative power to the executive branch); Tndustrial
Union Dep't,, AFL-CIO v. Amenican Petroleum Inst., 448 U.S. 607, 671-88 (1980}
{Rehnquist, J., concurning) (same).
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history., or structure; by the force of the Court’s vown logic: or
by the thrust of any analysis thus far advanced, at least to my
kimwlcdgc. in the decision’s defense. That Chadha realigns
power in America in an extraordinary exercise of what some
like to call “judicial activism™ is clear enough. Wiy the Court
has chosen to take this step remains unclear.

Hl. ALLOWABLE METHODS OF EX POST CONGRESSIONAL
RESTRAINT ON EXECUTIVE AND AGENCY
ACTION AFTER Chadha

Just how much and in what precise wayy the Cladha decision
realigns governmental power also remains to be seen. That the
ruling, purcly as a matter of arithmetic, “Istruck] down in one
fell swoop provisions in more laws enacted by Congress than
the Court has cumulatively invalidated in its history,™ seems
indisputable. But how “monumental [a} change [will result] in
the way government does business™ will surely depend (a) on
how many devices analogous to legislative vetoes are actually
felled by Chadha’s ax; and (b) on how many of the provisions
rendered inoperative by Chadha must be deemed inseverable
from, and thus fatal to. the entire delegations of authority to
which those provisions are attached.

So far as Chadha's reach into analogous areas is concerned,
even the most cursory analysis uncovers many legislative meth-
ods for containing, after the fact, the power defegated to agen-
cies. commissions, or the exccutive branch that simply do not
implicate the holding of Chadha at all. Thus. even the broadest
reading of Chadha contains nothing that would prevent Con-
gress from enacting “report and waii” provisions. The Federal
Rules of Evidence and of Civil Procedure are already governed
by such provisions—mandating that rule changes shall not take
effect as law until after the legislative session in which they
have been reported to Congress by the Attorney General.™ Such

# 103 S, Ct. at 2810-11 (White, J., dissenting). :

w press, The Cowrt Verors the Veto, NEwswrek, July 4, 1983, at 16, 17 (quoting
Stanley Brand, Counsel to the House of Representatives). N

W See 38 U.S.C. & 2072 (1976) (Rules of Civil Procedure take effect %) days after
reported to Congress): 28 U.S.C. 8 2076 (1976} (Rules of Bvidence take effect _lK(\ du}fs
after reported 1o Congress); see also Sibbach v, Wilson, 312 U5, | “9‘“).}"”(’(1 with
approval in Chadha, 103 S, Crat 2776 n.9. On July 20. 1983, four Senators introduced
a bill under which no proposed agency fule could go into effect until thirty duy} hudi
elupsed. During that time, if a congressional commiltee approved a joint resolution of

g
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laws give Congress a greater opportunity o pass otherwise vahd
legislation denying legal effect to those executive, agency, or
court actions with which it disagrees. Similarly, a law declaring
that no administrative agency rule would take effect untit affir-
matively approved by a joint resolution of Congress and pre-
sented 1o the President.?’ while perhaps unwise, would never-
theless be constitutional, Nothing in Chad/ia, and nothing in the
Constitution, prevents Congress from reducing the regulatory
agencies 1o the status of advisory study commissions.” Rehne-
ments of this type of continuous legislative scrutiny are also
possible. For example, a rule that all proposed regulations, or
all regulations of a certain desenption, are automatically to be
introduced as congressional resolutions and brought 10 a floor
vote in both Houses within a fixed time, subject to delay beyond
that time only pursuant to a majority vote in both chambers,
would be less cumbersome than requiring the regulatory state
to grind 10 a halt while proposed regulations wandered endlessly
from one commitiece 1o another. The constitutional validity of
such a scheme follows quite plainly from the Constitution’s
reservation to cach Housce of the prerogative to determine its
own rules of operation

May Congress specity by statute the circumstances in which
approval by botlh Houses—in the form of a further statute, a
step such as an explicit declaration of war, or a concurrent
resolution expressly approving a presidential request—must be
obtained by the Chief’ Executive in order for a particular exer-
cise of presidential power (such as an arms sale, an impound-
ment of funds beyond a stated time or amount, or various troop
deployments abroad) to occur or to continue? Provided the
contested presidential action is not altogether beyond Con-

disapproval, the rule would be delayeéd for a further sixty days, in which time the House
and Senate could pass the resolution and send it to the President for his signature or
veto. . 1650, 98th Cong., Ist Sess. (1983); see N.Y. Times, July 21, 1983, at A9, col.
5.

“U'Such a provision, sponsored by Representative Elliot Levitas (D-Ga.), was tenta-
tively added to an appropriations bill for the Consumer Product Safety Commission,
H.R, 2664, incarporated into S, 861, 98th Cong., st Sess. (1983). See 129 Cone. Rec.
14773 (daily ed. June 29, 1983) (statement of Rep. Levitas).

9 Arguments such as those of House Counsel Stanley Brand that, once Congress has
delegated power, it cannot “involve {itself] in the rule-making process on a return trip,”
N.Y. Times, June 29, 1983, at A1Y9, col. 1, col. 4, greatly overstate Chadha by miscon-
struing s disapproval of one method of ex-post restraint. on the executive as a blanket
prohibition of any form of after-the-fact legislative oversight.

U8, ConsT. art. I, § 5, ¢l 2
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gress’s constitutional power to constrain,” the answer 1o this
guestion does not depend on Chadha—for such congressional
specification and delegation of power circumvents neither pres-
entment nor bicamerality.” The answer depends, rather, upon
the extent to which Congress may, within limits, define the
boundary between (a) the zone in which the executive may act
absent statutory prohibition” and (b) the zone in which the
executive may not act absent statutory anthorization.” That
Congress may indeed specily such a boundary, within a fairly
wide band whose outer limits are defined by the federal judi-
ciary, seems an inescapable corollary of Congress's broad Ar-
ticle 1 powers and of its undoubted authority, by creating rights
based on federal statute (e.g., rights of property), to add to the
circumstances in which executive action {e.g.. action seizing
property)  would  be unfawful  absent further  statutory
authorization. :

Having declined to forbid a contested presidential action by
statute, and having declined to condition that action on spectfic
congressional approval, may Congress nonetheless specify by
statute that such presidential actions may not occur, or must
cease. if either House so demands within a stated time—or if
Congress so directs by a concurrent resolution not subject to

* For an cxample of an aclion that is beyond Congress’s. constitutional power 10
restrict, see Myers v. United States, 272 U.S. 57 (1926) tholding that Congress may not
protect certain executive officials appointed by the President with the approval of the
Senate [rom removal by the President without the Senate’s consent).

9 Thus it seems plain (hat nothing in Chadha casts doubt on the validity ol those
provisions of the War Powers Resolution that impose reporting réquirements on the
President, War Powers Resolution § 4(a), 50 U.S.C, § 154360 ( 1976}, and set durational
limits of 60 0 90 days on the presence ol United States Armed Forces in “hostilities™
abroad “unless the Congress . . . has declared war or has enacted a specific [stattory]
authorization for such use of United States Armed Forces,” War Powers Resolution
§ S(by, 50 U.S.C. § 1544(b) (1976 & Supp. V 1981). As the Court expressly stated in
Chadha, “other means of control {by Congress], such as durational limits on authori-
zations and formal Teporting requirements, he well within Congress’ constitutional
power.” 103 8. Ct. at 2786 n.19. 1t follows from Chadhra, however-—as well as from the
purpose of § 5(b) of the War Powers Resolution—that such reporting requirements and
durational limits must be triggered by the objective presence of events such as “hostil-
ities"—events whose presence or absence a court can itself ascertain—and nor by a
one-House or even two-House “resolution” that such events have indeed occurred, The
contrary reading of § 5tb) in Crockett v. Reagan, §58 1. Supp. 893, 899-901 (D.D.C.
1982) (holding that the time limit in § 5(b) does not begin {o run until Congress “takels]
action to express ils view that the [War Powers Resolution] is applicable to the sitya-
tion™), is thus manifestly untenable after Chadha:

w See, o.p., Dames & Moore v. Regan, 453 U.5. 654 (1981) (upholding President
Carter’s franian hostage séttlement), discussed in Tribe, supru note 52, at 526-27.

9 Ypp, e.g.. Youngstown Sheet & ‘Tube Co. v. Sawyer, 343 U.S. 579 (1952) (invali-
dating President Truman's Steel Seizure), discussed in Tribe, supra note 52, at 519-20,
524-25.
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presidential veto? Chadlia strongly suggests not, Even if the
presidential action subjected to legislative veto represents an
exercise of authority inherent in the executive office (albett
limitable by Congress) rather than a discharge of authority trace-
able entirely to a delegation by Congress, it is the delegation 1o
F‘()llgl'css, or to one of its Houses, of a continuing role in the
implementation of extant laws that Chadflia forbids,™

The upshot of this analysis s that, after Chadha as before,
“Ttihe Constitution provides Congress with abundant means to
oversee and control {both] its administrative ¢reatures™ and
the semi-autonomous executive branch, Justice White may be
cotrect in concluding that “the alternatives jto the legislative
veto] to which Congress -must now turn are not entirely satis-
factory.” ™ and that the Court had insufficient warrant for con-
straining Congress as it did in Chadha. But that constraint, while
considerable, 1s far from total.

1V, Lecistanve Viro PROVISIONS: AN OCCASION TO
RUTHINK T1E PROBLEM OF SEVERABILITY

What tollows for o law as a whole, and for actions taken
under its authority, when a legislative veto mechanism included
in the faw is held unconstitutional? An analysis of that question
may shed usetul tight on the general problem of severability and
on the nature of judicial review itself.

I;‘cgislalivc velo provisions that simply purport 1o constrain
exercises of inherent executive authority—such as section 5(¢)
of the War Powers Resolution™—if struck down under ('/mc[lm’,
!cuvc in place whatever residuum of authority the Constitution
itself entrusts to the executive over the matter at hand absent a
valid statutory limitation by Congress. No real problem of se-
verability is posed in this circumstance, '?

In contrast, striking down a legislative veto provision that is
attached to an exercise of authority wholly dependent on an

. 4t follows lh_;nl § S(¢) of the War Powers Resolution, S0 U.S.C. § 1544(¢) (1976 &
Supp. 'V lf)KH, s invalid under Chadha insofar as that section purports O require a
rgmuval of United States Armed Forces in specified circumstances “if the Congress so
directs by concurrent vesolution.” T

403 S, Ct, af 2786 19,
03 S, Croat 2795 (White, 1., dissenting) (lootnote omitted).
W See supra note 98,

s q’“z Certainty § Sth), yee supra note 95, is m no way jeopardized by the validity of
] Mch
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underiving delegation by Congress typically does pose a genuing
scvcmivilily problem. Congress might have chosen to wilhh(.)kl
the delegated authority altogether, rather than see it survive
shorn of the veto that Congress had insisted on retaining for
itself or for one ol its Houses or committees. Once the veto
provision is held void and thus unenforceable, it may ul_wzlys be
argued that a court cannot permit the delegated uulhonl‘y to h,c
exercised even in cases where no veto oceurs (and. a fortort.
in cases where there has been a veto). Therefore, the court must
strike down the entire law. "% Indeed, the question of who bears
the burden of persuasion in determining Congress’s intent may
even be irrelevant. 1t may not matter whether, as the Chadha
mnidrily held, the presence of a boilerplate severability clause
(ol:lhc sort most laws contain) raises a presumption that Con-
gress would have enacted the law even without its veto provi-
sion:™ or, as Justice Rehnguist argued in dissent, Congress
should be strongly (although not conclusively) presumed to have
made an all-or-nothing choice.' For clearly, whatever Congress
would have done if the veto device had been unavailable to it
at the time of the underlying law’s enactment, the fact is that
Congress has not enacted the law in a veto-free l"(.)rm. .
When a severability clause is regarded as an mstruction to
judges that they ought to act as if Congress has enacted a vc'lo~
free law (or, indeed, any other faw severed from a portion
subsequently held to be unconstitutional), the clause seems
nothing more than an invitation for courts to disregard the ;§h~
sence of any actual enactment of the severed law in accord with
Article Vs strictures. The constitutional safeguards of bicamer-
ality and presentment are thereby abandoned. and a new law is
created by judicial fat.' Given the President’s inability to ex-

0 A federal district couri recently reached just this conclusion in striking down the
Carter Administration's transfer of Equal Pay Act enforcement authority {'mm the Labor
Department to the Equal Employment Opportunity ("omnﬂssign. This u:zmstcr occur‘rcfl
under a plan adopted pursuant 10 the Executive Reorganization Act of 1977, § U.S.C.
§ 906 (1982), which gave the President authority to restructure the executive branch
subject to a one-House veto. Finding such a scheme unconstitutional under Chaidha,
the district court deemed the veto provision inseverable from the act asa whole because
Congress would not, in the court’s view, have delegated such broad power to the
President without reserving a veto, The court thus held the transfer of umhumy to
EEOC void although no legislative veto was exercised, EEOC v, Allsl;m; Ins. Co.. Y8
Lab, Cas, (CCHY ' 39,431 (5.0, Miss, Sept. 9. {983), The approach wrged in this Article
would require that decision to be reversed.

M §ee 103 S, CL.oat 2774-76.

0 103 S, CL. at 281617 (Rehnquist, 1., dissenting).

106 Soe 1 TrRipE. ACL, supra note 2, § 12-27, at 71718,
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ereise an titem veto,” s particularly striking that the law at
issue was enacted, and presented to the President for veto or
signature, as a single entity and not as two distinet pieces of
legislation. It scems especially odd for these concerns to be
overfooked in Chodhia—the very decision that held the legisla-
tive veto device voud precisely because of its tatlure to meet the
bicamerality and presentment requirements.

On the other hand., the option of refising 10 sever the invalid
provision so as to leave the underlying law in effect once its
unconstitutional veto provision has been held void and rendered
inoperative poses separation-of-powers problems of its own.
After ally striking down a provision “fully operative as a law™!%7
simply because Congress passed that provision only on a mis-
tuken guess about how courts would treat another provision
seems akin to invalidating one otherwise perfectly sound statute
solely because those who voted for it wrongly supposed that
another, closely related statute would be upheld. Moreover, if
a severability clause is read as a legislative mandate that the
two provisions should be regarded as two distinct laws, the
President’s fatlure to veto the entire measure, or its passage
over his veto. may be treated as satisfying the presentment
requirement as to cach provision separately regarded.

If the debate is conducted in these terms, the anti-severability
position seems. the winner by a wide margin. This position
avolds the apparent trap of judicial legislation. Moreover, the
anti-severabthity viewpoint requires a court 1o invalidate the
entire law nor because of Congress’s mistaken assumption as (o
the invalid part but because of Congress’s failure (o enaer the
remainder, and to present it to the President, as a separate picce
of legislation.

There is another ground. however, on which the survival of
nearty all taws nfected by invahid legislative veto devices may
he supported—a ground available even for laws confaining no
severability clause at all. At least where no legislative veto has
heen exercised in the case betore the reviewing court,™ it may
be argued with considerable force that a litigant who is subjected
only to an exercise of the underlying authority delegated by
Congress has no sianding to invoke the rights of the third parties

W Chadha, 103 S, CLoat 2775, (quoting Champlin Ref. Co. v. Corporation Commi'n,
286 LS, 210, 234 (1932)).

W% See supra note 03,
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who would be mjured were the fegislative veto 1o be used 1o
their disadvantage.™ Unless a law is void because of some
defect in the process by which it was enacted, only very special
considerations—such as the avoidance ol an intolerable ¢hill of
Fiest Amendment rights—would warrant lactal attack by afl
htigants who are subject to a law where the constitutional delect
i that faw is sabientin only a few of the faw’s applications. '™

Even in the absence ol a severabtlity clause, the consequence
ol holding a law’s legislative veto device unconstitutional is not,
after all, to excise that device '™ leaving behind a truncated and
Judge-made law that Congress never passed. Rather, the con-
sequence is only to hold that the Jaw Congress did pass is
unconstitutional as applicd 1o cases in whicly the law's vero
provision iy inmvoked. When the veto has nor been used, the law
may well be constitutionally inolfensive. Any suggestion that
enforcing the law when no veto occurs entails treating the mere
inaction of the House and Senate as fegislation!? betrays a basic
misunderstanding of the objections to congressional legistation
through silence. ™!

These observations leave open the question of remedy in a
case in which the fegislative veto fiax been cast—as it had been
in Chadha itsell. Once the mvalidity of the immigration law as
apphied agamst Chadha is conceded, permitting hing to invoke
the deportation-suspension action taken by the Attorney Gen-
eral on his behall pursuant to Congress’s nnderlying delegation
of authonty in that immigration law may seem o give him the
henelit of a law that Congress simply did not pass in the veto-
free form that he seeks to have applied to him.™

Despite the analytic appeal of the resulting argument against
Chadha—and indeed against giving any litigant the benefit of an

™ See L. Trise, ACL, supra note 2, §§ 3-23, 3-25 10 329,

e See L, Trise, ACL, supra nole 2, §§ 1224, 1229,

1 As David Shapiro has remarked, “No matter what langoage 15 used in a judicial
opmion, a federal court cannor repeal a duly enacted statute ol any legistative authorty.”
Shapiro, State Courts and Federal Declaratory Judgments, 74 Nw. U.L. Rev. 759, 767
(19797 (emphasis added).

W The Chudha majority may be understood to have suggested as much, see 103
S, Ctooat 2787 n.22, but oaly in response to Justice White's dissenting argument that
the exercise of a one-House veto should be viewed not as unicameral laswmaking but as
a fadlure to obtwin bicameral approval. See 103 5. Ctoat 2808 (White, )., dissenting).

" See sipra pote 52,

M Compare Justice Rehnquists argument in Arnett v, Keanedy, 416 U5, 134, 154
{1974 (plurality opinton), that one who rehies on an Act of Congress for his underlying
substuntive entitlement “must take the bitter with the sweet.” See L. Tripe, ACL,
supra note 2, § 10-42.

¥
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agency adjudication or rule which has been subjected to a lep-
islative veto that a court later decides to invalidate—it seems
most unpalatable to conclude that the very invalidity of the veto
device has the de facto effect of vetoing, albeit judicially, any
agencey action that has actually been subjected o it! Since a
court could not enjoin future uses of the veto.' the upshot
would be to render the Chadha holding binding only to the
degree Congress might choose to obey it—a result that is hard
to swallow, even for those who think Chadha was wrongly
decided.

To escape this nasty conclusion, one need only accept a some-
what more modest view of precisely what a federal court does
when it strikes down a veto provision in a case like Chadha, or
indeed invalidates any provision of any law. Rather than con-
ceiving of the court as enforcing the law “minus” its invalidated
provision—a “law” the legislature never enacted-—perhaps one
should simply understand the court as resolving the controversy
before it in tevms of the entire body of law apphcable to that
controversy, the entire Act of Congress (not the Act “minus”
any olfending portion) plus the Constitution."®

S0 conceived. the Court’s holding in Chadha is that, because
ol the bicamerality and presentment requirements of Article I,
the only way to give constitutional effect to Congress's enact-
ment in the case at bar—i.e., the only way to give effect to the
Constitution while enforcing, to the degree possible and to the
extent consistent with its meaning. the statute Congress en-
acted—is to treat Congress’s specific action in exercising a “leg-
islative veto™ against Chadha as incapable of abridging whatever
rights Chadha otherwise enjoys under the law that Congress
passed. That Congress might not have conferred such rights
upon Chadha had itanticipated this outcome is interesting but
mmaterial to this perspective. lnvalidation of the entire law
would result only il one could show that the meaning of the
entire law Congress enacted was so thoroughly and radically
compromised by the invalidation of the law’s veto device that,
as a matter of ordinary statutory construction, the stump that
remains after the veto branch has been cut off ought to be given
no Icgz:l elfect at all.

' s The Speech or Debate Clause, U.S, Const. art. 1, § 6, cl. |, would presumably
immunize Congress at least to that degree.

He Phat s, after all, the theory of Marbury v. Madison, 5 U.S (1 Cranch) 137, 177~
78 (1803). ' (T T
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This approach o severability regards courts not as choosing
how much or how little of a faw to strike down™ but as resolving
controversies in a manner that rejects only such claims based
upon a given law as are themselves deemed incompatible with
the Constitution. Such a perspective avouds the several para-
doxes to which the more heavily intent-based approaches to
severability—the approaches ordinarily employed by the Su-
preme Court!'’—give rise. In particular, the approach urged here
avoids both the puzzle of how a court can ever choose to enforce
a law “severed™ into a form that was never duly enacted, and
the converse puzzle ol how a court that views itself as powerless
to enforce a law “minus™ a severed veto can ever effectuate its
holding that the veto's exercise should be disregarded.

Under the view urged here. a law’s total invalidity would
follow from a holding that the law’s application in a given case,
or in a given class of cases, is unconstitutional only when the
entire law’s very invocation is held to be inconsistent with the
Constitution. Such an inconsistency could be Tound when the
Faw is not duly enacted, is vague in all applications, is facially
overbroad under the First Amendment, or deals with a matter
beyond the enacting jurisdiction’s authority. Under the ap-
proach here proposed, inseverability would never follow from
the mere prospect that the legislature might not have enacted
the law at all if it had known that the offending aspects or
applications of that law would not survive.

Of course, if Congress were actually to enact, as part of a
law, an explicit non-severability clause—directing that no part

of the faw should survive il a certain portion, or a certain set of

applications of the law, were invalidated—then an adjudication
of unconstitutionality would necessarily doom the law m its
entirety, simply as a matter ol statutory interpretation. Similarly,
i a fair reading ol a law is that it cannot have been meant to
apply at all once certain parts or applications had been excised,
then ordinary canons of interpretation would {eave the law a
nullity once such partial invalidity had been decreed.'™ But

"7 See Chadha, 103 8. Ctoat 2B16 (Rehnquist, 1., dissenting); Carter v. Carter Coal
Co., 298 LS. 238, 312 (1936).

18 T bie sure, tegislative history and intent may shed light on this issue of meaning
just as on other issues of statutory construction, But there s a major, even if subtle,

ditference, both in principle and as a practical matter, between {a) ireating evidence of
what Coagress would have done, or would have wanted courls to do, in the event of

partial invalidation as shaping our understanding of what Congress's law means; and
{hy treating Congress's unenacted wishes or inclinations as the very objects of the court’s

|
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these guite rare istances of total nullification would be far more
exceptional under the view proposed here than they are apt 1o
be under the much looser approach to inseverability that has
charactenzed adjudication in the past.

V. CONCLUSION

The immodesty of the Supreme Cowrt’s wide-ranging holding
in Chadha presents more than a puzzle in divining the Court’s
aims: # presents, as well, a challenge 1in confining the dislocation
caused by the Court’s vuling. The Court’s own lack of restraint
in destroying. Can important if not indispensable  political
invention ™ peed not, and shoutd not, inspire a similar abandon
on the part of those who must be guided by the Court’s work.

search. See, e.r., Tribe, supra note 52, at 323, 533-34 & n. 105, In practice, the former
perspective—which T regard as the only defensible one—is much less likely than the
latter 1o generate rulings of inseverability. FFor such rulings follow with considerably
greater case when the question put is whether Congress might have preferred no faw
to a severed kn.v had the choice been unavoidable than they do when the ‘question put
ts whether Congress in fuct meani, and all but expressly agreed, 10 enact a Jaw that
would indeed self-destruct rather than survive a certain form of partial invalidation.
Whenever the law's language and logic leave the matter in doubt, only the clearest
evidence that a majority of both Houses of Congress actually meant 1o choose self-
destruction over severability should suffice to yield an interpretation of inscverability.
And, whenever the taw’s language and togic compel the contrary apterpretation {ie.,
onc of severability), that should end the matter whatever the evidence of mtent.
W Chadha, 1038, Ctoat 2795 (White, )., dissenting).
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ARTICLE
THE LEGISLATIVE VETO: A
CONSTITUTIONAL AMENDMENT

DenNts DECoNciNg®
RoseErT FAUCHER™

Inresponse to the Supreme Court’s deeision in INS v Chadba, Nenaror
DeConcing ntrodieced a joint vesolution tat world ameid the Constitiction
to provide cxpressts [or a feeistutive veto mieclranism, The Subeoimmitee
on ot Constitiiion of the Senare Jndiciars Comaniitee has sehedided
heurtres on Senator DeConcini’s hill fov February, 1984,

T this Article, Nenatow DeConcini and Mr, Fauacler shetelt the history
of the logislutive vito, fraan the “laving procedure” of colonial times to
the Chadbia decision. The anthors then discuss the proposed amendment
and demonstrate hune the amendment reinforees the separation of powers
und preserves Congress's constitutional role in the lawmaking process.
Senaror DeConcint and My, Faucher argue thai the legislative vete mech:
s prostotes efficienoy in government anid icreases Congress's abilite
10 cheech abuses of power by the executive beacl. They contend that the
Chadha decision, with ais literal reading of tie Article | requirements, las
not altered or diluted the separation of powers rationale that has per-
stiaded Congresses, Jor over iy vears, 1o adopt and utilize the legistative
vedo, Finally, the apthors review alternatives o the legislative veto and
conclude that the amendment is mecessary 1o restore a balunce of povwer
aninig the hianchios of government.

In INS v. Chadha.,' the Supreme Court held unconstitutional
the one-House veto provision contwined in section 244(¢)(2) of
the Immigration and Nationality Act.” The Supreme Court's
sweeping language in Chadha appears to invalidate every use
of the legislative veto,! and this decision “will be remembered
as the beginning of a fundamental restructuring of the powers
between the executive and fegislative branches in Washiongton.™

»

S Member, United States Senate (D-Arizo). BLAL, University of Anizona, 1959 1L B,
Uiniversity of Arizona Law School, 1963, Seaator DeConcind is the ranking minority
moember of the Subcommittee on the Constitution of the Senate Judiciory Committee
and was the former Charman of the Sabcommitiee on Conrts.

EROAL Arzona State University, 198G: 1D, College of Law. Arizona State Uni-
versity, 19K3

FIACS, Cr, 2764 AYKA)L

CACtof Oct, 24, 1962, Pub ], No. 87-885. 8 4, 76 Stat. 1247, 1248, wnending Imimi-
gration and Nationality Act, ch, 477,§ 244(c), 66 Stal. 163, 216 (1952) (codified at 8
LESC. § 12530002 (19821,

CChadhea, Y1038, CLoat 2788 (Powedl, Fooconcursing): i, at 2792 (White, L., dissent-
mel. Foday s deciston stribes down in one Tell swoop provisions in more Taws enacted
by Congress than the Court bas camudativedy imvakidoted an s history ™ [d. ot 2810-11
(White, T, dissenting).

VE Cone, R, 89554 iy od. Junre 290 1983 (statement of Sen, Nunn 4D-Ga).
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A constitutional amendment proposed in response (o ('/uz(//‘m.
S 1. Res. 1357 would prevent this “fundamental restructuring
of powers” by expressly providing for a legislative veto \rpgch*
anism in the Constitution. Morcover, both by promoting efticient
government and by ncreasing (‘ungrgss‘s ability to check
abuses of power by administrative agencies, such an amendment
would reinforce the separation of powers doctrine icorporated
in the Constitution.

The legislative veto has been surrounded by com?'ovcrsy“
since its first modern use in 19327 This controversy involves
the respective powers, limitations, and rcspo‘nsihililics of the
executive, Icgislulive,'zmd judicial branches of government un-
der the Constitution. Before Chadha, “[tihe legislative veto of-
fered the means by which Congress could confer il(l(!‘lliL‘)l‘Hd
authority while preserving ity own constitutional rolg. b ‘l he
proposed amendment would reinstate the mcuns‘hy which Con-
gress can delegate broad authority to the executive bvmnch: yet
retain its constitutional mandate to check the exercise of that
power. . ‘

This Article first will sketch a brief history of the congres-
sional veto, from the “laying procedure” of colonmal times to lhc
termination of its use with the decision in Chadha. The main
body of this article will deal with S.J. Res. 135, which wguld
restore  Congress’s right to approval of executive actions
through the legislative veto device. After explaining the amend-
ment. the Article will demonstrate how the amendment complg—
ments the constitutional framework and accords with the p()hl»
ical theory underlying the Constitution. Finally, the Article
reviews other approaches with which Congress can respond to
the Supreme Court’s holding in Chadha and concludes that 1hns.
constitutional amendment is necessary 1o restore halance ol
power among the branches of government.

1. Historical DEVELOPMENT OF THE CONGRESSIONAL VETO

The modern congressional veto device evolved from an carly
British parliamentary antecedent, the laying system. As carly

S 6.1 Res, 135, 981h Cong.. Ist Sess.. 129 Cont, Rec, STLOTS-17 (duily ed, July 27,
"
I)S'\}I-}(‘u' a4 survey of materials on the controversy see Chadha, 1035, CLoat 2797 nnu 1 2-
1 (White, L dissenting), . ]
CACt of June 30, 1932, ch, 34, § 407, 47 Stad. 38241 Gauthorizing, reorgamZzation
of execntive departments subjeet W legislative review).
S Chadha, WS, Ctoat 2793 {White. J. dissenting)
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as 1386, Parliament delegated authority to make rules and reg-
ulations 1o various executive agents.” Such delegation of statu-
tory authority mcreased over the centuries™ and included the
delegation by Parliament of legislative and judicial authority in
the American colonies.” By the eighteenth century, it was not
uncommon for delegation statutes to contain provisions that
required delegatees to lay before Parliament various matters
under their charge, including rules and regulations, '

The delegation of legislative authority, along with other prin-
ciples of British parliamentary government, formed the back-
ground for the writing of the Constitution and provided guidance
for carly congressional statutes requiring delegatees to “lay be-
fore™ Congress several matters which were under their delegated
control.'* A notable example of the laying of delegated legisla-
tion involved the administration of the Louisiana Purchase. In
1804, Congress passed an act that divided the recently pur-
chased land of Louisiana into two territories and delegated Con-
gress’s rulemaking authority under the Constitution™ to the gov-
ernors of the two terrttories, subject to disapproval of such rules
by Congress:

The legislutive powers shall be vested in the governor, and
in thirteen of the most it and discreet persons of the territory
... 'The governor shall publish throughout the said terri-

T Rich. 20 ch. 1 01386).

" See, e, Statute of Wales, 34 & 35 Hen 8. chy 26, 88 LI9-120 ¢1542-1543) (-
thorizing Henry VHT to issue rutes Tor governing Wales, including the power 1o levy
tanest 9 Geo, 3, che 8 (1769 tempowering cortadn harbor commissioners “1o muke such
Bye-lows, Rubes . Ordess, and Regulations, as shall be found necessary tor the Purposes
i this At L0

USee, v 1 Geos Yoch 19 01774) (giving the King authority to reopen all or part
of portof Bostoni: 14 Geo. 3, che 83 (1774 (anthorizing the King to appoint couhet] for
governing Quebee with power 1o mahe ordinances, to avoid “delay and inconvenicnee ™).

VSee, e 18 Geol 30 chl 1Y (17783 tgranting commiissioners the power to make
“Regutation, Provision, Matters™ 1o guict disorder, but providing that the regulations
should not become effective until confirmed by Parliament): see also 9 Anne, ch. 21,
SAT U710 ) Geoosstab, 20 ch, 20, § 8 (074412 27 Geo. 3. che 13,08 122 (1787 33 Geo.
3.och 2908 9 (E7939 tall requining the delegatees to fay before Parlivment matters relating
to finances): 31 Geo, 30 ch, 3001790 trequiring the King to lay before Parliament orders
he wits wthorized to make with respett to the price of grain),

"See, e Actof May 4, 1798, ch. 38, § 2, 1 St, 555, 555-56: Act of May 6, 1796,
cho ML 840 1 St 461, 461 Act of Mar. 3, 1795, ¢h. 43, § 13, 1 Stat. 426, 429: Act of
Juby 1, 4790, ¢h. 22, 1 St 128, See generally Chadha, 103 S, Croat 2800 018 (White,
I dissenting): Sibbach v. Wilson, 312 LS. 115 a 17 (1941 A Motion for Leave to
file Amict Curiae Brief: and the Brief Amici Curiae of The Honorable Charles Pashayan.
Jr., Process Gas Consumers Group v. Consumer Energy Council of America, 103 S, Ct,
3556 (1983} (hriet for consolidated case, United States House of Representatives v.
FIC).

14 The Congress shall have Power 1o dispose of and make all needful Rules and
Regulations respecting the Territory or other Property, belonging to the United States

SOULSUCoNsT, art (VL 83, el 2
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tory. all the faws which shall be ‘mndc.,und shqll from llimc
{o time. report the same to the l’rcudcn}v n'i the Umlcd»
States. o be laid hefore Congress; which. if disapproved of
by Congress, shall thenceforth he of no Jorce”

Although the statutory requirements vary., {ypically under the
laying procedure Congress delegates authority 10‘ an agent 1o
perform some legislative act, subject 1o lhgj cnndllmn‘(hul !hc
act will not assume the force of law until after a certam pcrmd
of time during which the agent presents his .[)l‘()p()‘scd action 10
Congress. During the pos(—prcscm'menl period, Congress may
disapprove of the proposal by passing a faw (to be presented to
the President), which would nullity or amend the proposcd ac-
tion. Without congressional action, the proposal becm\ncs law.'®

The modern legislative veto evolved from lhi§ laying proce-
dure. The congressional veto, however, dil"fcrs from lhf: laying
procedure in that Congress expresses its dlsap[‘n'uvul of a d'clc—
gatee's proposal without the formal passuge of a sc‘cgnd plccc,i
of legislation. Historically, congressional veto provisions hl}V\i
lacked uniformity. Statutes may require that exc‘.cullvc proposals
be approved by Congress before they can be l!ﬂp]Cl]1cnl¢d‘.A‘(tl
they may provide that any such proposnlf would bcgorpe ctlu\-
tive unless specifically disapproved hy‘(_,oqgress wnth\m a dcs—‘
jignated period.'” Some statutes authorize either th'c Senate O\l
the House of Representatives, acting afone, to reject propos-
als.™ Other statutes require that both Houses grant approval or

 Act.of Mar. 26, 1804, ch 38, § 40 2 Stat. 283, 284 temphasts addedy. , o

o See, ey, Act of June 19, 1934, ch. 651, 48 Stat. iQ(H {eurrem version a TK US( |
§ 3077 (19761 (Federal Rutes of Civil Pracedure prc.su'_thcd hy the Supreme ( mnAl jhdi
fnot take effect untit the expiration of pinety days after lhcy have hgcn wpuiug l‘n
Congress). In Sibbach v. Wilson, 2 UL, 1, 15-16 1193 1) tfovtnote omitied), the Court
nmuiinlt:ztnmmwc with the Act, the rules wert s}:hmi’nch to llu"l(’mrmgrc.\s ‘T‘UA‘_hm

that body might examine them and veto their going into effect it contrary (o
» policy of the legislature.

‘hg‘_m"l\:‘,\h:: u‘l‘ lhcgrcacrvzninn of the power 1o examine proposed 1'\1}c\. \»;st

and tegulations before they become effeciive is well understood by € ung\ux;xl

H is frequeaty. as here. employed to u:zxkc sure that the action under the
sfepation squares with the Congressional purpose. o )

v (Sltlt%f”tm;?}ul‘l B xpansion Aul.nf 1962, va_, .. No. 87-794; § 351, 76 Stat. 872‘.
899 (cmlincyd at 19 U.S.0. § 9RH) UI98) tanttor dimy |'ccnmmcﬂdﬁd h:\' mc‘lm’m:
mational Trade Commission avay be mposed by cm}cux'rcm rcmlvuuun 01) approval):
Tnternational Security Assiztapee and Arms Fxport ( omml Act })l‘i‘)7(:’, Pub. l..~ No.
94339 § 2 Had. 90 Stat, 729, 743 codified as amended af 2 H.S.C2776ebi (.\Au[‘wp.
v 198 1) (President’s Tetter of offer 1o sell magor detense equipment niay be dlxnppm\u\d
by concorrent resolution); Federal Nonnuclear Encrgy Rcw;u‘g}) and 1)sx(cln.rln‘w\:\ ,':\L‘
of 1974, Pub, L. No. 93-577. § 12, K8 Stat. 1878, 1892-93 (q\dmcd w42 USO8 I
(1976)) (rules or orders proposed by the Pl;csidcm c;»ngcrnn;}g ’;l]““u]‘;“’:] n;’ acquisiiion

s essentind materials may be disupproved by a resolution of cither Blousce).

N ‘t\:r?ncﬂgn N:nul Petroteum Rlcscr\ ¢x Production Act of “)7(’»" fub. 1. No. ‘)4—25?.4.
§ 2001 Y0 Stal. 30X, 39 feodified at 10 WSO § 7422000 (198I) (President’s
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pass a disapproval measure.!” A number of statutes, however,
allow atfirmation or rejection merely by commitiee action,™
The types of measures that may be used by Congress to
express its approval or disapproval also differ. Quite often, a
simple resolution of either House is sufficient.”’ Many laws
provide that a concurrent resolution of approval or disapproval
must be employed. A few congressional veto acts in recent
years have required that both Houses pass a joint resolution, ™!
Typically, a legislative veto provision is included in a statute
as part of a compromise between the executive and legislative
branches whereby the executive is delegated authority, the ex-
ercise of which is subject to a form of congressional approval.™

extension of production pertod for naval petroleam reserves may be disapproved hy
resolution of cither House): Airline Dereguiation Act of 1978, Pub. 1. No. 95-504,
§ AMIU3. 92 Stat, 1705, 1752 (eodified at 49 U.S.C. § 15524833 (Supp. 'V 1981)) (rules
or regulations governing employee protection program may be disapproved by a reso:
tution of either House).

W See, e.g., lnternational Navigational Rules Act of 1977, Pub, L., No. 95-75, § 3ud),
91 Stat. 308, 30809 (codified at 33 U.S.C. § 1602(d) (Supp. V 198N (presidential
proclamation of International Regulations for Preventing Collisions at Sea may be
disapproved by concurrent resolution): Federal Civil Defense Act of 1950, Pub, L. No.
B1-920. § 204p), 64 Stat, 1245, 1248 (codified at S0 U.S.C. app. § 2281(p) {Supp. V
198 1)) Ginterstate civil defense compacts may be disapproved by concurrent resolution),

B Nee, e.g., Futures Trading Actof 1978, Pub. L. No. 95405, § 26. 92 Stat. 865, 877
tcodified at 7 U.S.C. § 16(a) (1982)) (two-committee approval of any plan of fees de-
veloped by the Commodity Futures Trading Commission to cover the estimated cost of
regulating transactions), Act of Sept. S, 1962, Pub. 1.. No. 87-639, § 1, 76 Stat, 438
(codificd ot 16 U.S.C. § 1009 (1982)) (one committee of either House may direct the
making of nvestigations, surveys. and reports for flood prevention).

A Ner, eg.. Federal Pay Comparability Act of 1970, Pub. L. No. 91656, § 3(a), 84
Stat. 1946, 1949 codified at 5 U.S.C, § 5305(m) (1982)) {President's alternative plan for
federal pay adjustient may be disapproved by resotution of either House).

M See, e lnternational Sceurity Assistance Act of 1977, Pub. 1.. No. 95-92, § 16,
9 Stat. 614, 622 (codified at 22 U.S.C. § 2754dH2) (Supp. V' 19811} (except in a
presidentially certified emergency, Congress by concurrent resolution may disapprove
of certain transfers of defense equipment or services); Encrgy Security Act. Pub. L.
No. 96-2940 § 1291, 94 Stat. 611, 652 (1980) {codified at 42 U.S.C. § 8725(ai1)
(Supp. V 1981} tamendments substantialty altering the use of funds under the compre-
hensive strategy of the Synthetic Fuels Corporation must be approved by concurrent
resolution).

T See. g Alaska National Interest [ands Conservation Act. Pub. 1. No. 96-487,
§ 1326023, 94 Stat. 2371, 2488 11980y {codified at 16 U.5.C. § 3213 (a) (1982) tapprovul
by joint resolution of withdvawals of public fands covering more than SO0 acres in the
agpregate): Crude Oif Windtall Profits Tax Act of 1980, Pub. {.. No. 96-223, § 402, 94
Stat, 229, 301 (codified at 19 U.S.C. § 1862(e) (1982) (disapproval by joint resolution
of a presidential action 1o adjust imports of petroleum or petroleum products): Education
Amendnmenty of 1980, Pub. 1., No. 96-374. § 248, 94 Stat. 1367, 1389 (codified at 20
U.S.C. 8 1047(g) (Supp. V 1981) (approval by joint reésolution of any design for
national periodical system).

M

Typically the way the device has come into being is thit Congress and the
President veach an agreement that the executive will be granted a specitic
power, which would not exist except for the enactment of the kaw, and Congress
ties a limitation to that delegation—that the executive decision will be subject
to a form of congressional nullfication.

129 Conda. Rec., HARM (daily ed. June 29, 1983) {statement of Rep. Moakley (D-Mass. ).
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A recent commentator has described the mechanics of a veto

provision:
[The legislative veto] enables Congress. by action short uf
enactment of new legislation, to preclude implementation ol
proposed executive or administrative actions which th}’C
been advanced pursuant (0 statutory authority . ... The
congressional veto customarily takes effect in the tollowing
manner. Congress enacts a statute, cither signed by the Pres-
ident or passed over his veto, requiring implementation by
the executive or an administrative agency. Pursuvant to a
delegation of authority in the enabling statute, an affected
agency must submit to Congress whatever executive orders.,
rules, regulations or directives it proposes to implement !hc
stated congressional policy. 1f at the expiration of a specified
time period, usually thirty to sixty days, no disapproval
action is taken by Congress, the proposed action becomes
effective.™

The resolutions of approval or disapproval cannot be amended
in committee or on the floor.?® This characteristic, along with
the mandated time period within which Congress must consider
the issue, permits a large and diversified legislature to make
judgments efficiently.

The congressional veto was first employed in the government
reorganization acts in the first half of this century.”’ More than
200 laws containing over 350 separate congressional veto pro-
visions have been enacted in the last half-century.®* Although
legislative veto provisions were adopted sparingly in earlier
years, the number of acts containing such provisions increased
markedly during the 19707s.* For example, in the Ninety-sixth
Congress alone, legislative veto provisions were included in
thirty-three statutes.™ .

Congress has been modest in its exercise of the veto. Since
1932, Congress has passed approximately 125 resolutions over-

* Abourezk. The Congressional Veto: A Contemporary Response 1o Executive -
cronchment on Levislative Prevogatives, 82 Inp, L. 323, 323-24 (1977,

® Gee, eog., Energy Security Act. Pub. 1 No, 96-294, § 129,94 Stat. 611, 653_(!‘)80)
(eodificd at 42 U.S.C. § 8725 (Supp. V 1981)). See also the distussion in Houst Comm,
on RULES. EXPORT ADMINIS TRATION AMENDMENTS OF 1983, H R, Rep. No. 257, 98th
Cong.. 151 Sess. 3=4 (1983) (questioning such limitations). )

' See supra note T and accompanying text. Fora discussion of }hc dcvc‘lnpmo..'m of
the modern legistative veto see Chadha’, H03 8. CLoat 2793-96 (White, ., dissenting).

(', Norton. Data on and Examples of Congressional Disapproval of Rules and
Regutations, Congressional Research Service Report { July 8. 1983).

1.

0177 Cong, Ree. S2575 (daily ed. Mar. 23, 1982) Uist of congressional veto laws
enacted by the 96th Congress).

=
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turning  presidential  or administrative  agency  actions.tt Of
these, sixty-six have been rejections of presidential requests
under the 1974 Congressional Budget and Impoundment Control
Act™ for deferrals of spending authority, and twenty-four have
been disapprovals of executive reorganization plans. ™

The creation and use of the veto mechanism was a direct
response to increasingly broad congressional delegations of au-
thority to administrative agencies, The delegation of congres-
sional power to the heads of territories by the Congress of 1804
can be seen as a decision by that Congress that the day-to-day
administration of the nation’s territories and the concomitant
requirement of rulemaking would have been an inethcient use
of its himited time. Similarly, the burdens inherent in governing
a complex industrialized society have fed Congress to increase
its delegation of rulemaking authority to the heads of adminis-
trative agencies. ™ As Congress has increasingly resorted to stat-
utes delegating authority, so has it attempted to preserve the
legislative branch’s role as the supreme lawmaking and policy-
directing body of government through the legislative veto.

By declaring all uses of the legislative veto constitutionally
invalid, Chadha dismanted this highly evolved political sys-
tem.** The specific question in Chadha was the constitutional
validity of section 244(¢)(2) of the Immigration and Nationality
Act, which authorizes either House of Congress, by resolution,
to invalidate the decision of the executive branch (pursuant to
authority delegated by Congress to the Attorney General) to
allow a particular deportable alien to remain in the United
States. _

The Court held the congresstonal veto provision in section
244(¢)(2) to be unconstitutional.” The Court’s rationale was
based upon the constitutional design for the separation of pow-
ers.™ The Court yeasoned that “the prescription for legislative
action in Art. [, §% |, 7 represents the Framers® decision that
the legistative power of the Federal government be exercised in

U Naorton. supra note 28,

S Pab. L N, 933440 % 1013, 88 Stat. 297, 33435 (eodified a1 2 U.S.CL § 684 (1982)),

' Norton, supra note 24,

" See supra note 15 ad accompanying, text,

“ See Sunshing Anthracite Coal Co. v Adkins, 310 U.S: 381, 398 (1940): see also
infru wext accompanying notes 97103,

Y See xapra note 3 and accompanyng text.

Y Chadha, 103 S, Cr at 278K,

S fd. al 2781-84.
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accord with a single, finely wrought and ¢xhaustively consid-
ered, procedure.”™™

The Court considered the action of the House of Represen-
tatives under section 244(¢)(2) to be essentially fegislative in
purpose and effect.® The challenged resolution, therefore, was
subject 10 the procedural requirements of Article I, Sections |,
7, for legislanive action: passage by a majority of both Houses
and presentment to the President.®!

The Court concluded its opinion by forecasting the negative
effects 1ts decision would have upon the efficiency of
government:

- The choices we discern as having been made in the Con-
stitutional Convention impose burdens on governmental pro-
cesses that often seem clumsy, metticient, even unworkable,
but those hard choices were consciously made by men who
had hved under a form of government that permitted arbi-
trary governmental acts 10 go unchecked. There i1s no sup-
port in the Constitution or decisions of this Court for the
proposition that the cumbersomeness and delays often en-
countered in complying with explicit Constitutional stan-
dards may be avoided, cither by the Congress or by the
President. . .. With all the obvious flaws of delay, untidi-
ness, and potential for abuse. we have not yet found a better
way o preserve freedom than by making the exercise of
power subject 10 the carefully crafted restraints spelled out
n the Constitution.*

The Supreme Court may consider the legislative procedure to
be “clumsy™ and “inefticient,” but that perceived awkwardness
results only when strict constitutional formalism is forced upon
the structure of the government. The legislative process has
always included procedures that serve efticiency and preserve
the basic principles upon which the Constitution is founded: the
principles of accountability and representative legislation. The
legislative veto, as evolved from the laying procedure, rein-
forces those principles within the framework of the Constitution.

. THe PROPOSED AMENDMENT

On July 25, 1983, S.J, Res. 135 was introduced in the Senate,*?

)

This joint resolution would amend the Constitution specifically

Y. at 2784,

W at 2TR5-B6,

Ld ar 2787,

Bl at 2788 feitations oantted)

ST Ress 135 USth Comg, It Sess,, 129 Conde Rec, STHLOLS, SHL.OI7 (daily ed:
July 27, 1983 The amendment was seferred to the Senate Committee on the Judiciary.
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to permit the use of the congressional veto, The proposed
amendment would restore the balance of power that existed
among the branches of government prior to Chadha. The text
of the amendment is concise.

The joint resolution states:

Resolved by the Senate and the House of Representatives of the
United States of America in Congress assembled, (two-thirds u[:each
House concurring therein), That the foltowing article is prdpused
as an amendment to the Constitution of the United States, which
shall be valid to all intents and purposes as part of the Constitution
when ratitied by the legislatures of three-fourths of the several
States within seven years after the date of its submission by the
Congress;

“ARTICLE—

“Section 1. Executive action under legislatively delegated au-
thority may be subject to the approval of one or both Houses of
Congress, without presentment to the President, if the legislation
that authorizes the executive action so provides.”

This amendment reinforces the full powers granted to Con-
gress under the Necessary and Proper Clause.* Of this provi-
ston, Madison wrote in The Federalist:

The sixth and fast class Jof provisions] consists of the
several powers and provisions by which efficacy s given to
all the rest.

. ~Of these the first is the power to make all laws which
§lmll be necessary and proper for carrying into execution the
ln'rcgoing powers, and all other powers vested by this Con-
stitution in the government of the United States.”

ch parts of the Constitution have been assailed with
more intemperance than this: yet on a fair investigation of
1L no part can appear more compleatly invulnerable. Without
the substance of this power, the whole Constitution would
be a dead letter.

The proposed amendment explicitly permits Congress, in ac-
cordance with the broad grant of power in the Necessary and
Proper Clz{msc. to utilize a legislative procedure necessary “to
respond to contemporary needs without losing sight of funda-
mental democratic principles,’™ 6

The first phrase of the amendment, “Executive action under
legislatively delegated authority,” encompasses only those uc-

PSS ConsT. art. 1§ 8, ol 18,

j"’l'm{ Frepprarist Noo 44 at 302-03 (1. Madison) (1, Cooke ed. 1961) (emphasis
orginal),

* Chadha, 103 S, CL.oat 2798 (Whites, ] dissenting).
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tions taken to exccute a law pursuant to a legislative delegation
of authority. “Executive action” under this amendment includes
both action and failure to act, whether by executive or indepen-
dent agencies or by the President. Thus, it Congress appropri-
ates funds and the President impounds those funds, the im-
poundment may be subject to the approval of Congress.

Under the separation of powers doctrine, Congress may not
subject the constitutionally authorized powers of the executive
branch to its legislative approval.*” Constitutionally authorized
executive action includes the power to pardon criminals*™ and
the general administrative control of those executing the laws,
including the power of removal of executive officers.* Further-
more, after Congress enacts a statute, the executive branch is
constitutionally empowered to apply the faw of that statute. In
Myers v United States, the Supreme Court stated that “Article
I grants to the President the executive power of the Govern-
ment. . . . a conclusion confirmed by his obligation to take care
that the laws be faithfully executed.”™

Yet, unless Congress legislates, the executive generally will
have no power to act. The authority to apply executive power
and the manner in which the executive power may be applied
are dictated by the statute itself. As Justice Holmes stated. "The
duty of the President to see that the laws be executed is a duty
that does not go beyond the laws or require him to achieve more
than Congress sees fit to lfeave within his power.™" 1t is the
exercise of this power under the statute that may be subjected
to Congress’s approval. In his dissent in Chadha, Justice White
pointed out, “The Steel Seizure Case resolved that the Article
H mandate for the President to execute the law is a directive to
enforce the law which Congress has written.”® Under this
amendment, as long as Congress does not interfere with or
encroach upon the constitutional powers of the executive, Con-

9 The separation of powers doctrine has heretofore led to the invalidation of gov-
eriment action only when the challenged action violated some express provision in the
Constitution.™ L. at 2809 (White, 1. dissenting): see also id, at 2790 (Powell, ..
copeurring).

s US Consy, art, 182, ¢l bsee alyo Ex oparte Garland, 71 US4 Wall.) 333
{18671 United States v. Wilson, 32 U5, (7 Pet) 130 (1833,

? See Myers v, United States, 272 U8, 32 (1926).

L at 16364,

S, at 177 (Hobmes, 1. dissenting).

O3 8. CLoat 2809 ¢White, 1., dissenting); see Youngstown Sheet & Tube Co. v,
Sawyer, 343 VLS. 579 (1930,
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gress may condition its delegations of power through the legis-
lative veto device,

The amendment’s phrase “may be subject to approval™ en-
vistons that Congress may choose, as it has in the past, what
action it wishes to subject to approval. “Approval” may be
demonstrated by conditioning the action of the executive branch
upon affirmative congressional acceptance, such as the passage
of a simple resolution, “Approval™ could also be expressed by
permitting executive action to become effective unless Congress
passes a disapproval measure. Under this amendment, Congress
may select whatever means it wishes to employ o express
approval, as long as the procedure for approval is clearly delin-
cated in the énabling act. The committee veto thus remdins a
viable option as a means of expressing approval.

The phrase “of one or both Houses of Congress” clearly
permits a one-House veto. Furthermore, the one-House veto
procedure is consistent with the bicameral requirement of the
Constitution. A properly constructed legislative disapproval
provision is not a veto by Congress of action that the executive
branch is authorized to take, but rather is a rejection by Con-
gress of a recommendation that the executive branch is autho-
rized or directed to make. The executive action essentially is a
proposal for legislation. As with other proposals for legislation,
the disapproval of but a single House is all that is required to
prevent its passage. Since approval is indicated by the failure
of both Houses to veto the proposal, the one-House veto func-
tonally is tn harmony with the requirement of bicameral ap-
proval contained in the Constitution.™

The phrase “without presentment to the President” clearly
allows all the veto mechanisms the Supreme Court struck down
in Chadha. Under this amendment, the presentment require-
ment will have been fulfilled when the enabling legislation con-
taining the veto provision passed Congress and was signed by'
the President or passed over his veto. This phrase would render
moot the Supreme Court’s more stringent interpretation of
presentment.

There 1s a noteworthy parallel between legislation containing
a legislative veto provision and legislation authorizing the ap-
pointment of officers of the federal government. If Congress by
law. vests the appointment of inferior otficers i the President

8¢ Chadha, 103 8. CL at 2807-08 (White, 1., dissenting).
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alone. it may not, without further legisfation, assert o power in
the Senate to advise and consent 1o such appointments. But
Congress can nitially reserve such a power to the Senate.™
Congress in this way has the constitutional power to choose to
participate or not to participate in the appoimtment process,

Similarly, under the amendment, Congress—in a statute pre-
sented 1o the President and i necessary, passed over his veto—
may authorize agencies to propose or recommend rules but
retain for itself the power to disapprove any such rules and
regulations, Such a provision would not subvert the President’s
veto power, Congress has simply determined the extent of its
own participation under the broad scope of choice provided by
this amendment and in keeping with the spirit of the Necessary
and Proper Clause of the Constitution,™

The concluding phrase “if the legislation that authorizes the
executive action so provides™ requires that the approval mech-
anism be in the legislation enabling the executive branch to act.
As before, Congress can decide whether to include a legislative
veto procedure in a statute delegating authority. A post-hoc
veto, however, cannot be applied to previously unlimited dele-
gations of authority.™

This amendment permits Congress to utilize fulty the congres-
sional veto device. In effect, Congress will be pernutted to
proceed as it has in the past. The amendment simply gives the
legislative veto the constitutional approval which the Supreme
Court declared does not presently exist.

I, THE SEPARATION OF POWERS

The American system of government, under the Constitution,
is premised upon the doctrine of separation of powers. While
the Constitution distributes authority, it does not mandate ab-
solute separation of power. Within this constitutional frame-
work, the theory of separation of powers serves a dual purpose.
First, the Constitution divides governmental power among the
three branches in order to prevent abuses of power. Second,
power is distributed among the three branches of governement
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in order to provide for a more efficient government.* In short.
the Framers established a blueprint for governing that would
maximize both protection from governmental abuses and econ-
omy in governmental action. Because the legislative veto is an
extension ol the accountability and efficiency aspects of this
doctrine, this amendment fully accords with the pre-existing
constitutional framework. The Chadha decision, with its literal
reading of the Article I requirements, has not altered or diluted
the separation of powers rationale that has persuaded Con-
gresses, for over fifty years, to adopt and utilize the legislative
veto. By expressly providing for a legislative veto in the Con-
stitution, this amendment reinforces that doctrine.

Montesquicu, in his famous exposition of the separation of
powers doctrine in The Spirit of Laws, states that “[i]n every
government there are three sorts of power: the legislative: the
exccutive: . . . land the judiciary].”® The Framers incorporated
the principle of separation of powers into the Constitution by
distributing authority among the three branches of government:
Article 1 vests the legislative power in the Congress: Article 11
vests the executive power in the President; and Article 11 vests
the judicial power in the Supreme Court and such inferior courts
as the Congress may establish.

At the same time, the Framers did not intend for the distri-
bution of authority among the three branches of the government
to be an absolute separation of the three powers. In The Fed-
cralist No. 47, Madison maintained that the preservation of
liberty does not require the total separation of the legislative,
executive, and judiciary departments from each other. Madison
began his discussion of separation of powers by stating a polit-
ical maxim: “The accumulation of all powers legislative, exec-
utive and judiciary in the same hands, whether of one, a few or
many, and whether hereditary, self appointed, or elective, may

Justly be pronounced the very definition of tyranny.”® Madison

then pointed out that Montesquieu viewed the British system
and its characteristic principle of separation of powers as the
model of political liberty. Yet, under that system of government,
Madison wrote, “the legislative, executive and judiciary depart-
ments are by no means totally separate and distinct from each

HUS Const, art, T § 2, ¢l 2,

“ULS Const, art. 1§ 8, ¢l 18,

*On the other hand. Congress may amend the authorizing stalute to provide for a
fegislative veto mechanism,

> For a discussion of the efficiency aspects of the sepuration of powers principle, see
Fisher, The Efficiency Side of Separated Powers, S 1AM, Stun. 113 (1971,

WO MonTeseuis U, THE SPIRET OF THE Laws 151 (T, Nugent drans, 1949);

“THE FEDERALIST No. 47, at 324 (1, Mudison) (1. Cooke ed. 1961).



42 Harvard Jowrnal on Legistation IVol. 21:29

other, ™ Madison continued, “[Montesquicu’s meaning| can
amount to no more than this, that where the whole power of
one department is exercised by the same hands which possess
the whole power of another department, the fundamental prin-
ciples of a free constitution are subverted.™ In The Federalist
No. 48, Madison further argued “that unless these departments
be so far connected and biended, as to give to each a constitu-
tional controul over the others, the degree of separation which
the maxim requires as essential to a free government, can never
in practice, be duly maintained.™

Under the Constitution, there are  no  “watertight
compartments™® of power.* Instead, there is an overlap of the
three powers among the different branches of government. For
example, the chief of the executive branch, the President, ex-
ercises legislative power when he vetoes acts of Congress® or
recommends legislative proposals for action. He may also act
on his judicial prerogative and pardon citizens found guilty of
crimes.®® Congress acts in an executive manner when the Senate
participates in the process of appointment of executive ollicers
of the government® and when it ratifies treaties negotiated by
the executive branch.® Furthermore, the House of Represen-
tatives may initiate® and the Senate conduct the judicial process
of impeachment.” The Constitution also makes Congress the
judge of the election and qualification of its members.”

The authors of the Constitution believed that by separating
the powers and distributing them among three branches of gov-
ernment, each branch would contain any tendency to usurp
power by either of the other branches. They thus created a
separation of powers to serve as a complete system of checks
and balances that would restrain abuses by any branch of the

o gL at 325

oLl 32526 (emphasis original).

o Ty FEDERATIST Noo 98, at 332 13, Madisony {1, Cooke ed. 1961,

st Sppinger v. Phillipine Istands, 277 ULS. 189, 21 (1928) (Holmes, )., dissentimg),

# See Buckley v, Valeo, 424 1.8 1 (19763, which stated that the Framers “saw thidt
@ hermctic sealing off of the three branches of Government from one another would
preclude the estublishment of @ Nation capable of governing itself eftectively.” Id. wt
12t

LS. Constoart, | 87, s, 2= 30

LS. Const. art, U8 2, e L

LS, CoNsT. art, HL 8 20eh 2

I

SOULS. Const, art, 108 20l s

WS Constoarte 1§ 3 cloo

LS. Const.art 1, 88, ¢ aee also Kilbourne v, Thompson, 103 1.5, 168, 190

(IRB.

o
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government.. As one modern’ commentator. has  observed,
“[tlyranny or arbitrariness does not stem from blended power;
it is more hikely to stem from unchecked power.™

Madison wrote that if Congress should exercise powers not
warranted under the Constitution, the “success of the usurpation
will depend on the executive and judiciary departments, which
are to expound and give effect to the legislative acts ... .7
The above quotation reveals that the Framers, in their day,
identified the fegislative branch as especially ikely to encroach
upon the powers of the coordinate branches. Yet, as one com-
mentator has noted:

The Framers” day . .. is not our day. The branch that
now threatens toexpand beyond its proper place, assert the
proponents of the legislative veto, is the executive branch.
Among other causes, the rapid growth of administrative
agencies over the last half century has contributed to exec-
utive exercise of a4 wide array of powers that more tradition-
ally lodged within the other two branches.™

This growth of power in the executive branch did not come
in one day, but rather developed slowly in conjunction with the
growth of the modern administrative state. The legislative veto
enables Congress to reduce the concentration of power in the
executive branch, in keeping with the intent of the Framers, As
stated in The Federalist, [ Tthe great security against a gradual
concentration of the several powers in the same department,
consists in giving to those who administer each department, the
necessary constitutional means, and personal motives, (o resist
encroachments of the others.™ The legislative veto empowers
the fegislative branch to counteract the ambition of the executive
branch, The veto is a “means of defense, a reservation of ulti-
mate authority necessary if Congress is 1o fulfill its designated
role under Article | as the nation’s lawmaker.””"

“When the Executive acts, it presumptively acts in an exec-
utive or administrative capacity as defined in Art. 11.”"77 The
Article 11 executive functions respecting legislation, including
the Section 3 duties of the President to “take Care that the Laws

L

T KL Davis, ADMISTRATIVE Law TREATISE § 2:6, at 81 (2d ed. 1978).

ST Feorravast Noo 34, at 305 (1. Madison) (1. Cooke ed. 1961).

 Mailin, The Legistative Veto and the Responsible Exercise of Congressional Power,
68 Va, L. Rev, 253, 263 11982},

Py Feptratist Noo S1oat 349 (3, Madison) (1. Cooke ed, 1961),

“Chadhea, 103 S, CLoat 2796 (White, 1., dissenting).

o Id. ay 2785,
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Agency rules and  regulations—presently  immunized by
Chadha from direct congressional oversight—have similar at-
tributes. In his dissent in Chadha, Justice White described the
force of admimistrative rulemaking as equivalent to that of law-
making.®” Without the legislative veto device, the ability to con-
trol this administrative “lawmaking,” especially by independent
agencies, 1s greatly diminished. ® The doctrine of separation of
powers urgently requires the use of the legislative veto as a
check upon the actions of these regulatory agencies.

The encroachment upon congressional lawmaking by such
extra-legislative nulemakimg should not be dismissed lightly,
Senator Charles H. Grassley (R-lowa) recently testified before
Congress: "For every statute created by Congress in recent
years the unelected buresucracy has cranked out 18 regulations
... As noted by Murray Weidenbaum, former Chairman of
the President’s Council of Economic Advisors, federal regula-
tions cost the U.S. economy about $126 billion annually.”™¥

The legistative veto provides Congress with a direct means of
oversight over the rules and regulations that are promulgated
by executive bodies. This preserves the doctrine, under the
theory of separation of powers, that no power go unchecked. It
also preserves Congress’s role as the lawmaking body under the
Constitution.

Wi

There is no question but that ageacy rulemaking is lawmaking in any functional
or realistic sense of the term. The Adinmistrative Procedure Act, § US.C.
§ SSH4) provides that a “rule” s anagency statement “designed to implement,
interpret, or prescribe taw or policy.” When agencies are authorized to pre-
seribe taw through substantive ralemaking. the administrator’s vegulation iy
not onty due deference, but is accorded “legislative effect.” . 0. These regu-
tations bind courts and officers of the tederal government, may pre-empt state
law, _ oL and grant vights o and impose obligations on the public. In sum, they
hive the foree of Taw,
Chadha, W03 S, Ctooat 2802 tWhite, J.,, dissenting) (ctations omitted).
WA
Congress, with the President™s consent, characteristically empowers the agen-
cies to issue regiilitions. These regulations fiive the foree of fvw without the
Prosident™s concarrence: nor can he veto them i he disagrees with the law
that they make, The President’s authority 1o control independent agency k-
arking. which on a day-to-day basis 1 non-existent, could not b affected hy
the existence or excreise of the kegaslative veto, To mvalidate the device, which
allows Congress to maintain some control over the law-making process, merely
puarantees that the independent agencies, vnce created, for all practicad pur-
poses are a fourth branch of the government not subject to the direct control
of cither Congress or the executive hranch,
Process Gas Consumers Group v, Consumer Energy Council of America. 103 S, Ct.
AS56, 355K (4983 (White, I, dissenting),
oL eeistative Veto: Hearings on the Supreme Cowrt's Decision in INS v, Chadhu
Betore the Subcomm. on Administrative Practice and Procedire of the Senute Conpn.
on the Judiciary, 98th Cong.. Ist Sess. (JURY an press) (statement of Sen. Grassiey (R-
fowa)) [heremafter cited as Hearings).
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The legislative veto also establishes a check upon the abuse
of power by administrative agencies. With the veto, Congress
can force accountability while retaining the flexibihity of action
which the broad delegation of legislative authority permits. At
the same time, Congress can continue to oversee the overall
legislative policy of the government. The requirements of checks
and balances dictate that Congress have the power to restrict
abuses by the executive branch. With ineffective checks on that
power, the executive branch certainly will attempt to achieve
as great an authority as possible. Montesquieu wrote that “con-
stant experience shows us that every man invested with power
is apt to abuse it, and to carry his authority as far as it will go
.. .. To prevent this abuse, it is necessary from the very nature
of things that power should be a check to power.”™ As Madison
put it, “You must Brst enable the government to controul the
governed; and, in the next place, oblige it to controul itself.™'

The veto mechanism is a controlling device in the govern-
ment. The use of a legislative veto makes the legislative branch
rightfully accountable for the laws of the nation. This is impor-
tant as citizens look to Congress tor relief from the oppressive
measures promulgated by the administrative arm  of the
government,

The legislative veto was rarely used before it was found con-
stitutionally impermissible. This does not mean that the legis-
lative veto was an ineffective instrument, serving only to salve
Congress’s conscience for its generous delegations of power.
For, although it was rarely exercised, it does not follow that it
would never be exercised. The very threat of this flex of legis-
lative muscle often seemed to temper otherwise extreme action
by the executive branch. For instance, a threatened use of the

veto figured prominently in the recent debate on the sale of

military equipment to Saudi Arabia.’:

In addition to creating a system of checks and balances, power
is distributed among the branches in order to provide for a more
efficient government. In fact, the fatlure of the Articles of Con-
federation to provide an efficient, workable system of govern-
ment led 1o the demands for a new constitution. Under the
Articles of Confederation, power was vested only in the legis-

W MONTESQUIF U, aupra aoke SR, at 130,
SOTHE Frr Ratisy Noo S0 at 349 (3. Madison) ¢, Cooke ed. 1961).
*8ee 27 CoNG. R, S12.171-204 (daity ed. Oct. 27, 19810,
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lature.” The net effect was an inefficient government sulfering
from paralysis.™ In constructing the new government, the Fra-
mers sought economy of government by division of authority
and specialization of duties.

In The Federalist, Hamilton described the problems of gov-
erning under the Articles of Confederation” and then advocated
an effective centralized government.* The Framers applied the
separation of powers doctrine to create an efficient govern-
ment.”” They realized that complete separation of authority
would only increase the problem of inefficiency.

The demands of governing in modern society have forced
Congress to delegate authority and effectively intermix the func-
tions of the three branches of government. As a result, the
government does not have sharply defined boundaries around
cach of the coordinate branches. Instead, the boundaries be-
tween each branch are fixed “according to common sense and
the inherent necessities of governmental co-ordination.”” As
Justice Jackson stated, “While the Constitution diffuses power
the better to secure liberty, it also contemplates that practice
will integrate the dispersed powers into a workable government.

"

ARTICLES OF CONFEDERATION art, 1X.

* See Fisher, supra note 57,

s

In our case, the concurrence of thicteen distinet sovereign wills 15 requisite

under the confederation to the complete execution of every important measure,
that proceeds from the Union. It has happened as was to have been forseen.
The measures of the Union have not been executed: and the delinquencies of
the States have step by step matured themselves to an extreme; which has at
length arrested alf the wheels of the national goverament, and brovght them to
an awfnl stand, ’

Tur Frperavist No, 15, at 98 (AL Hamiiton) (). Cooke ed. 1961).

Ly @

The result of these observations to an intelligent mind must be clearly this,
thit if it be possible at any rate to construct a Foederal Government capable
of repufating the common concerns and preserving the general tranguility, it
muist be founded. as to the objects committed to its care, upon the reverse of
the principle contended for by the opponents of the proposed constitution. It
must carry s agency 1o the persons of the citizens. 1t must stand in peed of
no intermediate fegislation: but must itself be empowered to employ the arm
of the ordinary magistrate to execute its own resolutions. .. . It must in short,
possess all the means and have a right to resort to all the methods of executing
the powers, with which it is eptrusted, that are possessed and exercised by the
governments of the particutar States.

Tue FEprrarist No. 16, at 102-03 (A, Hamilton) (J. Cooke ed. 1961).

7 See Miller, An Inquiry imto the Relevance ol the Intentions of the Founding Fathers,
With Special Emphasis Upon the Poctrine of Separation of Powers. 27 ARk, 1. Rev.
SB3 (1973). Miller states that “lelfficiency was stressed as the principal reason for
establishing an executive independent from the legislature by, among others, John
Adams, Thomas Jelferson, John Jay and James Wilson,™ Jd. at 588,

H1W. Hampton, Je. & Co. v, United States, 276 LS. 394, 406 (1928).



48 Harvard Journal on Legislation {Vol. 21:29

It enjoins upon its hranches separateness but interdependence,
: ymy but reciprocity.”™ ‘
du'll(‘)t:]c( ;7]cyncﬁl of C(l:()rdinulion of effort by the three l‘vmnchcs‘ of
government has led directly through th‘c process ol ('icilgg.;‘nll‘n]ri
of fegislative powers to the creation ul |'n.udcrn fuln‘mus)ll(‘m\«:
gnvcf'nmcnl. “Delegation by Congress, said the Su_pxcn.\g (.,oull
in 1940, “has long been recognized as necessary m (‘n'dm that
the exertion of legislative power does not become a Iulmty R
['Tlhe burdens of minutiae would be apt to .clng lh¢ “,L“,",m""“‘"l
tion of the law and deprive the agency of that flexibility and
dispatch which are its salient virlucsﬁ'“."’ e

Many advantages result l'mn_w delggunng the DOWC'I (? 5_0 V'L.:l
complex problem to an administrative agency. An? (lng]Ly\SIL,-
ated to solve a problem possesses or obtamns aceul ate and .u‘)m;
prehensive knowledge of the problem. Its solylmns Cx'hqu :
steady and systematic adherence ‘to th? same \/.l'cvv‘:s‘g)n‘uc‘rinnllg
the problem. Decisionmaking wuh dispatch is I(lLlllicl[‘(;(-:[ n
short, specialization promotes efliciency that could not exist m

ongressional bodies. . '

lh‘;n“("?i»';;:'[‘ fifty years. delegutior.] to admimstrative agencies
has increased dramatically. As Justice Jackson stated:

The rise of administrative bodies probably has bcel'l (hg
most significant legal trend of the tast century ‘;mq perhaps
more values today are affected by thewr d_cusu.ms ihan'_hy
those of all the courts, review of }ldﬂ]lmsll'illl\/c‘. dCL"lsI‘()x{l‘
apart. They also have hegun to have impaortant cgn'sicq‘u‘f_mh:
on personal nights . .. . They have become a VC‘llld Jls mn‘) h
branch of the Government, which has dcrzmgujd ou lhrcg
branch legal theories much as the concept 0! H murth di-
mension unsetties our three-dimensional thinking.

The delegation of rulemaking authority 10 ugc.ngies s‘hou}d be
thought of as “unfinished law which the administrative body
‘ 1 ¥ S (¢ i

must complete before it is ready for application.”!" Congress

» Youngstown Sheel & Tube Co. v. Sawyer;
concurringh.
e Sunshine Lo : A o
ted) tuphoiding the constitutionality of independent
sional delegation). . N
s wi I f‘ Ruberoid Coo, 343 LS. 470, 487 (1952) i_l.mksmn J dm\xunfmg‘).i.
2 fof. i 48RS { Juckson, 1., dissenting} {footnole amittedi. J'auks(;]n Lm;:!m:i:l:\he
avery 1 cnse the legiskation does not bring 10 a close the makng ©
In avery real sense the legislation does ng e e &
T : sy I8 able or willing to finish the task of pres 2
law. The Congress is not abie or w to finn Jask o B e
iV revise fegal i - duty by eliminating alt further choce ‘
sositive and precise legal right mvdu y by i T :
[pn]icics expediences or confhicting puides, gmd so deaves the rounding out ul
its command 10 another, souller and specialized agency.

43 1S, 5§79, 635 (1952} Clackson, i

i ) itat it
acite Coal Co. v, Adkins, 310 4.5, 38T, 3YR (19407 teations © !
A ] agenvy rulemaking under congres:
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can only provide broad outlines because it does not know what
the agency will encounter. But Congress cannot, for that reason
alone, lose all voice in the rulemaking that the agency performs.
Therefore. Congress attaches a legislative veto provision to
those delegations which it deems too broad to go unchecked.

The delegation of rulemaking authority results from cooper-
ation between Congress and the President. The President usu-
ally will initiate the cooperative process by recommending the
establishment of an agency or the expansion of the authority of
an existing agency in order to handle a specific problem. Mem-
bers of the President’s stafl’ will then meet with their congres-
stonal counterparts to reach a compromise on the details of the
legislation.

Without a veto provision in the enabling legislation, this co-
operation between the President and Congress often ends with
the passage of the enabling statute. On the other hand, the
cooperation between the executive and legislative branches of
government does not end with the passage of a statute contain-
ing a veto provision. Rather, the cooperation continues when
the executive branch presents to Congress its recommendations
under the statute. The requirement of congressional concur-
rence will lead to continued cooperation and will “have a pow-
erful, though in general a silent operation.” Moreover, the
inclusion of a legislative veto provision serves as an excellent
check on partisanship in the delegatees.

Just as the executive is made more cooperative by the
congressional checks in the appointment process, so the exec-
utive will be made more cooperative by a congressional veto
provision in the rulemaking process. As Hamilton pointed out
in The Federalist No. 76;

It will readily be comprehended, that a man, who had
himself the sole disposition of offices, would be governed
much more by s private inclinations and interests, than
when he was bound to submit the propriety of his choice to
the discussion and determination of a different and indepen-

... Becawse Congress cannot predetermine the weight and effect of the
presence or absence of all the competing considerations or conditions which
should influence decisions regulating modern business, it attempts no more
than 1o indicate gencerally the outside himits of the ultimate result and to set
out matters about which the administrator must think when he is determining
what within those confines the compulsion in a particular ¢ase is to be.

fof. at 48586 (Jackson, I, dissenting).
UTHE FEpERaLsT No. 76, at S13 (A, Hamilton) (1. Cooke ed. 1961) (discussing
advice and consent of Senate in the appointment process),
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dent body: and that body an entire branch of the Legislature.

The poasifwili\y of rejection would be a strong motive 1o care
in propuosing.'™

In this way, the veto works to produce the best proposals for
regulation from the administrative bodies. ‘ .

With a legislative veto, Congress can delegate without logng
its voice in the delegated matter and can at the same time
approach a problem without becoming ovcrb'urdened by the
weight ol information generated while I‘CSC&II‘C.[II{]g lhe‘problcm.
For example, Congress may not have much mtormanm‘n about
the technicalities of providing for clean water or a safe work-
place at the time it passes authorizing |egi§lzuinn. The deipggtec
agency, however, develops that information lh‘rough ad_]'lldlc‘d'
tion on a case-by-case basis or through hearings specifically
convened to develop the expertise required to write the regu-
lations to implement the statutes Congress enacts. The veto
process permits Congress to draw on the dcvelopgd expertise
of the delegatee agency when the proposed regulations are pre-
sented to Congress. With a legislative veto pl'()visi()n, Congr"ess
pets the benefits of delegation as well as the con‘lmued ()vgl'mght
of the delegatee’s exercise of delegated legislative uuthonly..

In addition to controlling the use of delegated legislative
power by another arm of the government, the Iegislu}ivc veto
enhances the efficiency of the congressional branch of the gov-
ernment. The legislative veto procedure often promotes better-
informed deliberation than the regular legislative process. “U{l—
der the legislative veto procedure, members of Congress acl’ m
the presence of specific and contemporary facts ubm!l a pending
administrative proposal. Debates are often sharply focused a.nd
carefully considered.™" Recent examples of more extensive
deliberation by Congress include the debates on the §a|e of
nuclear fuel to India in 1980, on the sale of military equipment
1o Saudi Arabia in 1981,%7 and on the used-car rule promulgated
by the Federal Trade Commission in 1982.1% o

Efficiency in government militates against permitting agency
regulations to go into effect only to be revoked or rcpluceq by
later congressional actions. The inconsistency and uncertainty
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this would create tor those governed by the regulations would
be devastating. Such unsound governing most assuredly would
burden the commerce of the nation.

The congressional veto ensures that the delegated power is
exercised as Congress intended. Yet it does add another level
to the legislative process, a layer that causes delay. This would
seem to militate against any efficiencies Congress was secking
when i1t delegated authority in the first place. The delay, how-
ever, in practice only shightly expands the legislative process.
The standard period for approval, thirty or sixty days, does not
cause excessive delays. Indeed, the additional time for approval
is relatively short compared to the time required for passage of
a bill that would alter or eviscerate a regulation promulgated by
an agency.'™

Subjecting the expert decistonmaking of an agency to congres-
sional review is also necessary in order to maintain public sup-
port for the agency’s policies. The congressional process allows
for an interaction between what the regulator proposes and what
the American people, speaking through Congress, are willing to
support. Without a blend of those two, no strong policy may
ever be carried out. ,

For the private individual, the legislative veto procedure is
“among the simplest and most direct methods of introducing
accountability to the federal regulatory structures and enhancing
Congressional responsiveness to the public’s demands for sen-
sible government.” " For example, small businesses do not have
the time or the resources to work directly with regulatory agen-
cies or even to go to court to challenge unfair or inequitable
regulations. With a legislative veto procedure, “the small busi-
ness owner could take his case directly 1o his senators or rep-
resentative.”"' Congress would then be able to correct any -
regulatory excesses evidenced by the complaint of the small
business owner. This reinforces Congress’s role as the supreme
legislative body of government.

W . S : . o

W Jlegrings. supra pote 89 {statement of Louis ¥isher., Congressional Research
Serviced v )

W Gee 176 CoNG, RiuC. S13.249-88 (daily ed. Sept. 24, 1980).

0 S 127 Cong, Ree. S12.471-204 tdinly ed. Oet. 27, 1981

i Soe 128 Cong. Ric, $5380-402 wlaily ed. May 18, 1982).

" For example. in 1973 the Department of Transportation promulgated its unpopular
regulation requiring seatbelt interfock systems in all new. awtomobiles. 38 Fed. Reg.
16,072 (1973) (amending 49 C.F.R. § 571.208 (1973)). Despite overwhelming opposition
1o the regolation. 1t took Congress more than a year after the regulation took effect 1o
reverse it by legislation. See Motor Vehicles and School Bus Safety Amendments of
1974, Pub. 1. No. 93492, § 109, 88 Stat, 1470, 1482 (coditied at 1S U.S.C. § 1410b
(1976)). '

W Hearings, supra wote 89 (statement of James McKevitt, Director of Fed. fegista-
tion, Nat'l Fed'n of Indep. Business),

181 Id
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It may be argued that a legislative veto would inappropriately
interfere with executive functions and would serve only to give
Congress an improper influence over the executive branch. But
Congress has some power of interference and influence without
the legislative veto.'?? The legislative veto, however, provides a
much more effective and direct technique to control the exercise
of delegated authority by the executive branch than do the other
available alternatives, such as the threat of a bill to abolish an
agency or restrict its jurisdiction. Furthermore, if what these
critics mean by “influencing or interfering” with the executive
is “‘restraining him,” this is precisely what is intended.

Two commentators addressed the “problem™ of congressional
interference with the executive branch in this way:

To argue that the veto is unconstitutional because it inter-
feres with execution is to assume that oversight which in-

. terferes with-execution can be distinguished from oversight
which does not; in short, that there is a “proper” kind of
congressional oversight which does not interfere and an “im-
proper” kind which does. As the brief survey of Congress’
oversight weapons demonstrates, such a distinction cannot
be maintained. Basically, all oversight interferes with exec-
ution; indeed, it cannot avoid doing so. When Congress
passes a piece of amendatory legislation, reduces an appro-
priation, conducts an investigation, formally or formally
requires prior reporting, criticizes administrators on the floor
or contacts them on behalf of constituents, it involves itself
in the administrative process and interferes with what has
been going on or what would go on if it had not stepped into
the process.'?

There is nothing “improper” about the legislative veto. Under
this amendment, the executive branch becomes a party to the
act when the President signs the enabling legistation and a mem-
ber of the executive branch administers the law. These two
conditions combine to preserve the integrity of the executive
branch and spare needless interferences by the legislative
branch, Congress will only intervene when necessary.

The legislative veto is a complex tool that has proven its
benefits over the years. The proposed amendment is fully con-
sonant with the spinit of the Constitution and the principles
underlying that document. Congress will be able to continue to

Y2 See Atkins v. United States, 556 F.24 1028, 1068 (CL. Cl. 1977, eert. denied, 434
LS. 1009 (1978).

I Cooper & Cooper. The Legislative Veto and the Constitution. 30 GEO. WasH. 1.
Rev. 467, 492-93 (1962),
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delegate power in order to achieve efficient solutions to the
problems at hand. Congress, however, may retain a control over
that delegated power. As the Supreme Court stated, without the
legistative veto, governmental processes will be “clumsy, inet-
ficient, even unworkable™ with “obvious flaws of delay, untidi-
ness. and potential for abuse.”™ ¥ This does not necessarily have
to be so. The legiskative veto that this amendment explicitly
permits would change the Supreme Court’s formulation of the
legislative process to allow a more efficient, workable process.

IV. OTHER APPROACHES

Without passage of this constitutional amendment, Congress
must resort to statutory mechanisms in order to overturn or
preempt federal agency rules, to imit their impact, or to prevent
or hinder their promulgation.'” These statutory mechanisms
include: (1) direct overnde or  preemption  of  rules;
{2) moditication of agency jurisdiction; (3) limitations in agency
authorizations and appropriations; (4) extra-agency prior ¢on-
sultation requirements: and (5) advance notification require-
ments. While ¢ach of these statutory alternatives gives Congress
some check over the exercise of delegated authority, none of
these devices has proven as effective as the legislative veto.

The most divect alternative to a legislative veto is a statutory
override of the offending rule or action. This method ensures
that the executive branch acts n accordance with Congress’s
mtent. However, requiring Congress 10 enact a second piece of
legislation in order to implement its intent is highly inefficient.
Further legislation presents hceavy demands on congressional
resources, requires review and approval by the entire Congress,
and must be signed by the President or his veto overridden. If
the President chooses to veto this second bill, Congress could
enforce the intent of its original act only by a two-thirds majority
of both Houses. In addition, uatil the proposed legislation is
adopted, a controversial agency rule remains in effect, in direct
contlict with congressional intent,

Congressional experience during the Vietnam War demon-
strated the difficulties involved in passing a second bill,

W Chadha, 103 8, O, at 278K,
Us See generally Kaiser, Congressional Action to Overtiorn Agency Riudes: Alternatives
to the “"Legislative Vero," 32 Ap. L, REv. 667 (1980),
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The Vietnam war underscored the concern by 'Mcmhcrx

of Congress that they might have to form cx@rzmnh'n}u‘y mit-
jorities in both Houses 1o control \hc\ President. Twice an
1973 Congress passed legislation to bring the war (o a halt,
Twice President Nixon vetoed these measures. On both oc-
casions attempts in Congress 1o override the President were
unsuccessful, The need to “enact a law™ meant }hu} lhc
President could gcontinue @ war opposed by a majority in
each House so fong as he retained 1hc. support gl a-minority
in a single chamber. Federal district judge Orrin ludd held
that “1t cannot be the rule that the Prcxuvdcnl needs a vote
of only one-third plus one of either House n m‘dpr 1o g‘nmluc(

4 war., but this would be the consequence of holding that
Congress must override a Presidential veto in “mdcr to ter-
minate hostilities which it has not authorized. It was pre-
cisely for that reason that Congress insisted on a concurrent
resolution of disapproval in the War Powers Resolution of
1973.11e

Even if Congress is able to enact cm'recli‘ve ICgIS“dllUI?: l‘hts
probably will not occur until after the executive bx'arn‘cl.] officials
have actied or the agency rule has gone into effect. This creates
further serious problems:

Post hoe substantive revision of fegistation, the only avail-
able corrective mechanism in the absence of post-enactment
review. could have serious prejudicial consequences, il Con-
gress retroactively tampered with a prnice control system
after prices had been set, H;\c cconomy S‘nuld be dzm}ugcd
and private rights seriously impaired; it Congress 1'0.\}.‘111(10(!
the sale of arms to a foreign country, ()t:t'_;ju{uhnns with that
country would be severely strained: and it Congress reshut-
fled the burcaucracy after a President’s reorganization pro-
posal had taken effect, the resulls could be chaotic.'!’

As a second alternative, Congress could pass a :smlutc altering,
the jurisdiction of a regulatory agency or.expnndmg ll)e exemp-
tions from its authority, thereby affecting both ‘exls!‘mg and
anticipated rules. This mechanism, however, requires (ongress
(0 restructure an agency or its powers whenever congr.c‘ssmnz'nl
intent is ignored. As a result, Congress would rarely utilize lh!s
option and  would ~ more likely  overfook  the agency s
transgression,

ue flearines. supra note 89 (statement of Ln_mr Fisher. ('ungw\vsmnul l'{usc.u‘rft; 5;;:‘4—
vicey tquoting Holtzman v Schlesinger. 361 F.o Supp. 555, 565 (1. D.NUY). revid,
g 17 (2d Cie 1973, cent. denied, 416 1.5, 936 (|‘97~3?). : . - o

0 Javits & Kiein, Congressional ¢ ersivhtand the l.f‘,ﬁt.\/(:ll\'(' Viero: A Constitutional
Anadesiv, STNYUL L Rev, A55, 464 1977) (foutnotes vmitted),

@
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Congress may also attempt to influence excecutive action
through the budget process by prohibiting expenditures for en-
forcement of particular rules or by revoking funding discretion
for rulemaking activity. These limitations prevent an ageincy
from promulgating or implementing a rule during the authori-
zation or appropriation period. The effectiveness of such au-
thorization or appropriation restraints is hmited, however, be-
cause certain types of budget expenditures are largely immune
from control: borrowing and contract authority (or “backdoor
spending™): permanent authorizations or approprialions; expen-
ditures for off-budget agencies; and carry-overs of unexpended
Tunds.

Moreover, congressional reduction of a specific appropriation
account may not generate sufficient pressure to compel the
executive branch to implement a policy that it wishes to ignore.
The impoundment controversy of the 1970's demonstrated the
ineffectiveness of appropriations as a substitute for the legisla-
tive veto. '™

A similar, but nonstatutory, control involves the prior ap-
proval by designated congressional committees of agency “re-
programming” of funds above a dollar threshold from one pro-
gram to another.'™ The agency, however, can ignore the
committee recommendation and spend the funds as appropriated
in the lump-sum accounts. Generally, the agency will defer to
the committee because it [ears retribution in the form of budget
cutbacks, line-itemization, or other sanctions.'™ As a result, this
mechanism effectively acts as a committee veto. The informakity
of this procedure makes reprogramming a very dubious farm of
congressional controf,

A fourth statutory mechanism would require agency consul-

M See dd. :

W Kee Miller & Knapp, The Congressional Veto: Preserving the Constitutional
Frameswork, S2INb. L4 367, 374 (1977),

1 Hearines, supra note 89 {statement of Louis Fisher, Congressional Rescarch Sei-
vice), Fisher goes on to state a recent example of reprogramming:

This typeof legislative {or committee) veto operated this year when President
Reagan wanted to reprogram $60 mithion to El Salvador. The administration
honored the reprogramming procedure. touching base with the authorizing and
appropriations committees to secure thedr support. Ina reprogramming request
a month ago submitted by the Commerce Department, agency officials sought
approval from the Appropriations Cominittees to shift one mitlion dollars to
another program, Technically and- legally they conld have spent this money
without consulting the committees and obtuining their approval, buta bureau
officin! admitted that “whidever the particutars of the legalities might be, one
ignores appropriations subcommittees at one’s own peril.”

Id. tootnoles omitted).
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tation with or review by congressional committees or other
agencies.'! Such a procedure gives Congress only an ‘imlirccl
influence over proposals but has the salutary cl'fcct.ol hruz.ld-
ening the agency’s perspective during the decisionmaking
Process. '

A fifth mechanism, which is similar to the consultation and
review provisions, would require an agency (o no{.ify Congress
or the appropriate congressional committee regarding pl‘()poscd
or final rules, usually within a specified period (e.g.. thirty days)
before the rules become effective.'* While such a provision
enables committees 1o be more readily aware of forthcoming
regulations and might spur negotiations between Cnngfcss unvd
the agency prior to the effective date of the rcguiunonv, this
mechanism also gives Congress only an indirect role in the
rulemaking process. After the Chadhu decision, hmh. the ad-
vance notice and the consultation and review requirements
could be used to disapprove a regulation only in conjunction
with a joint resolution of Congress. Thus, C()ngrcss. yvpuld hu.vc
to produce a super-majority vote of both Houses, if ‘tnce(l with
a4 President’s veto, in order to invalidate an offending agency
proposal or regulation. This is an extraordinary requvirgmcm for
Congress to meet in order Lo get an agency to act as it intended.,

Many nonstatutory controls are also available to C.nngrcss. A
congressional committee could explore the matter in a public

hearing. Congress could mandate specialized committee statl

0 oo, ooz, Pederal-Aid Fhighway Act ol 1976, Pub. L. No. ‘)4?&0. § 2()?4.(h)_ 94 Smt..
425, 454»55( {codificd at 23 U.S.C. §402 note (19763} (prohibiting the Secretary of
Transportation from enforcing any uniform saféty xlund;p‘ds which he prumulgmga mml
he conducts an evatuation of theit adequacy and appropriateness und.rcpun\ his hindings
to Congress): Railroad Revitalization and Regulitory Rc.l‘nr‘m Act of 1976, Puh'. _l“ N,
94.210, § 202(b). 90 Staf. 31, 35 (codificd at 49 US.C. % 15) (1976)) (requiring the
Interstate Commerce Commission o solicit and consider the f‘cc_ummcndanmm of U\c
Attorney General amd the Federal Trade Commission in establishing rules to determine
“market dominance”), : :

n:?‘-'”;‘mn e.p.. Fication for Al Handicapped Children Act of 1975, i’u‘l?{ 1. Nq Y-
147§ S(hy. 89 Stat. 773, 794 (codified at 20 L. S.C.§ 141 note ! 1976)) tthe Commissionet
of Education must submit for review and comment any proposed rcglzi:umn\ concering
the classification of children with special learning Lli\:xhililig to Congress ul !c;xslvnllgcn
days before their publication i the Federal Register): Foreign Relations A_t’nlmn/u(mn
Act, Fiscal Year 1976, Pub. L. No. 94-141, § J06, 8Y Stat. 756, 770-71 (If):ﬁ) teoditied
at 22 ULS.CL § 2666 (19761 (regulations by the Secretary of State uulhnn{mg SCCUTHY
officers to carry fircarms must be trnasmitted to Congress l\\'&.‘lll}»dll)h hclqrc 7lhn: cjmu
on which such regulations take effecty: Alr Transportation Sccum.y A‘ct of 1974, Pub
L. No. 93-366. § M5, 88 Stat. 409, 415 (codified at 49 U.5.C. & l})ﬁ(u)’(l‘ﬁhn (the
Administrator of the Federal Aviation Administration, unless he determines that an
crergency exists, mast notify Congress of any L‘h;mgcsjn Passenges sereening repula-
tions dl Jeast thirty days before such changes become.clfective).

i
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and General Accounting Office examinations, Congress also
could establish select committees and specialized subcommit-
tees to oversee agency rulemaking and enforcement. Committee
reports, especially those reports accompanying authorizations
and appropriations, may be used to advocale agency reconsi-
deration of particutar rules and their implementation. Congress-
men could issue Hoor statements critical of specific rules or
agency enforcement procedures. Al of these devices, however,
mcrease congressional workload without directly controlling ex-
ecutive action, As a result, the control that these mechanisms
provide is inefficient and often ineffective.

Another course that has been recommended as an alternative
to the legislative veto is a Legislated Regulatory Calendar.'?
The proposed calendar would consist of the following elements:

1. Each year Congress would receive a list of planned major
regulatory proposals . .., together with preliminary analy-
ses of projected costs and benefits, from the Executive
Branch and independent agencies .. .. ‘

2. New Regulatory Authorization committees in the House
and Senate ... would consider the list, modily it as neces-
sary, and then send it to the floor ., . . .

3. The full Congress would be required to approve the Cal-

endar before the agencies could proceed with their rulemak-
ings . ..

The legislated calendar approach would require the establish-
ment of regulatory authorization committees in the House and
Senate. Each committee would consider the hist of proposed
regulations, modify it as necessary, and send the list with its
recommendations to the floor for approval. This process would
consume a tremendous amount of Congress’s time and re-
sources, Morcover, the Legislated Regulatory Calendar is an
inflexible, indirect approach to legislative control of agencies.

Chadha also might revive interest in the Bumpers Amend-
ment.">* That bill would expand judicial review of agency action
by removing any presumption in favor of agency action in de-
terminations on questions of law and by imposing a more rig-
orous standard of judicial review for agency rulemakings.'®

Y Hearings, supra note 89 (statement of Robert Litan, former Energy and Regulation
Feonomist. President’s Council of Economic Advisors).
L

2 The fatest version of the Bumpers Amendment ds S, 1766, 98th Cong., Tst Sess.,

129 Cong. ReC, ST1.387 (duily od. Aug. 4. 1983),

WO bl ol Cliadha, 1038, Croat 2796 ot (Whate, 1., dissenting) Gsuggesting o limpted
role for a redefined legistative veto as a guide to mterpretation of congressional intent);
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While this proposal would result in closcr‘judicial scryliny .of
agency rulemaking to ensure conformity w1lh gongn:cssumal n-
tent, it also may substantially delay the adnnm:st.ranve process.
In addition, the role contemplated for the judiciary under this
proposal is not entirely appropriate.'?’ '

For Congress, “the greatest difficulty {hi'll wnl‘l be caused by
the Supreme Court decision is a mush!'f)omlng ni.workl'oa.d dgr-
ing a time when Congress is having difficulty coping as it is wnh
its necessary legislative activities.”"** None of lhc allg_rnu;nvm
suggested to date will enable Congresi 10 review eﬂefztlvcly
executive proposals before they take effect. None permit a Q|~
rect expression of congressional ntent to conlrsw! the exercise
of delegated authority by the executive hrzmgh. Ihus, lhf: only‘
effective response to the Chadha dilemma is the adoption ot
this amendment.

V. CONCLUSION

The Constitution of the United States has been in operation
for nearly two hundred years. Although thc. Framers reahzgd
that the document was not perfect and provided means f()l;lls
amendment, it has undergone surprisingly few changes. I'he
Constitution has proven to be an enduring instrument. In _lhe
course of the growth of this nation, more than 6.900 constitu-
tional amendments have been proposed, but only twenty-six
have been adopted.'”

Hearings, supra note 89 (statement of Sen. Grasstey (R-lowa)) (‘jl.‘\ru\l'}\c_r L)F;llll‘)‘n)[l‘\'lci;
proposal to attach preswnption of invalidity to an agency ucnnp -‘,h(“ na 1;: (5)5,“t_
hefore the courts where that action has been the subject of congressional resolution
disapproval.”). ) : o : S o
“’prs"vc R. Natter & M. Rosenberg, Scope of Judicial Review of .AgL‘nLy Rulu}mkn.ng‘
A Révicw and Assessment of Pending Congressional Proposals tor Change, Congres-
\ < ey AUV EHCE a ’74 ‘k)x’Y)
sional Research Service Report {Aug. 24, 2 ORI _
[Sjome question may be pised whether the role envistoned tor !h%‘wu‘rt:sh:t
appropriate. Under the proposed statutory scheme some arguc, it is possible
the courts will become enmeshed, willingly ar m.hcrmt\c‘ in substantive rd
tionahity review of informal rulemaking determinations, bpch mv_oly an‘m ki.dl-
ries the potential that the coutts will engage in tasks that in uldrvnxmslmuvu cx}a;'
have been considered both beyond their competence or legitimate sphere o
concern.
1, at 73, ) " AT
o8 Flearings. supra note 89 {statement of Norman Qrnstein, Professor of Politics,
Catholic University). ] oy o o
1 Agcording 1o Proposed Amendments to the Constitution of the ,'I;Iltmd LSIf:ll f)
Introduced in Congress from the 88th Congress, 1st Session Throngh the 901h Congre ‘\f\'
R e rans /04D meenosals to amend the
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An amendment to the Constitution is never 1o be treated
lightly. Nevertheless, the Chadha decision seriously weakens
the government’s ability to function as an accountable, harmo-
nious whole. Therefore, even though amending the Constitution
will take time, it is a necessary endeavor. As Hamilton stated,
*"Tis time only that can mature and perfect so compound a
system, can liquidate the meaning of all the parts, and can adjust
them to each other in a4 harmonious and consistent WHOLE. "%

The Chadha case presents a situation that requires an amend-
ment to the Constitution. The legislative veto “is an important
if not indispensable political invention that allows the President
and Congress to resolve major constitutional and policy differ-
ences, assures the accountability of independent regulatory
agencies, and preserves Congress’ control over lawmaking. ™'

The words of Justice White in his dissent in Chadha best
describe the role of the legislative veto:

The prominence of the legislative veto mechanism in our
contemporary political system and its importance to Con-
gress: can hardly be overstated. 1t has become a central
means by which Congress secures the accountability of ex-
ecutive and independent agencies. Without the legislative
veto, Congress is faced with a Hobson's choice: either to
refrain from delegating the necessary authority, leaving itself
with a hopeless task of writing laws with the vequisite spec-
Hicily to cover endless special circumstances across the en-
tire policy landscape, or in the alternative, to abdicate its
lawmaking function to the executive branch and independent
agencies. To choose the former leaves major national prob-
lems unresolved; to opt for the latter risks unaccountable
policymaking by those not elected to fill that role.’*

As Thomas Jetferson predicted, the people “will see and amend
the error in our Constitution, which makes any branch indepen-
dent of the nation.”'* The Chadha decision establishes the ad-
ministrative agencies of the government as an independent, un-

accountable fourth branch. This amendment will correct that
error.

Constitution had been offered as of the end of 1968. Since then, there has been no
reduction in the number of proposals.

HOTHE FEDERALIST No.o 820 at 553 (A, Hamilton) (3. Cooke ¢d. 1961) (emphasis
original).

W Chadha, 103 8. Croat 2795 (White, 1., dissenting),

Mg, an 2792493 (White, 1., dissenting). .

P, MatoNg, JERFERSON, THE PRESIDENT: SeconD TirMm, [B0S-180Y, 304-05
(1974) (questioning the degree to which the Constitution insudates the judiciaryy,



