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THE WHITE HOUSE

WASHINGTON

October 18, 1985

MEMORANDUM FOR FRED F. FIELDING

FROM: JOHN G. ROBERTSQ %

SUBJECT: Symposium at the Notre Dame
Law School on Line-Item Veto

Professor Douglas Kmiec of the University of Notre Dame Law
School and the Thomas J. White Center on Law & Government

has sent you the second number of the Notre Dame Journal of
Law, Ethics and Public Policy, devoted to a discussion of

the line-item vetc. He asks that you send it on to the
person in OPD who is researching this issue for the President.

I am not aware of anyone in OPD devoting any attention to
the issue; it is now largely in the hands of Legislative
Affairs and our office. The attached reply thanks Kmiec and
advises that we will review the issue with interest. The
reply also sends along a copy of the National Forum issue on
the Bicentennial. The President's article contains a
discussion of the line-item veto (and I'm trying to get rid
of the 300 copies of the issue we received)}.

Attachment



THE WHITE HOUSE

WEESHINTGETO

October 1§, 1983

Dear Professor Kmiec:

Thank vou for vour recent note transmittinc a copyv of the
issue of the Journa. of Law, Ethics anéd Public Policy
devoted tc the line-item vetc. As you know, the President
has lonc supported & constitutional amendment to provide
tnis power tc the Chief Executive.

As the President explained in an article on the Presidency
for the 1issue of National Forum devoted to the Ricentennial
of the Constitution, granting such power to the Chief
Executive would not alter the constitutional balance but in
fact restore the Framers' original gesign. In return for
your sending aiong & copy oI the Journal, I have taken the
liberty cf encliosinc & copy oI the National Forum 1issue
containing this article.

Thank you agairn for the Journal issue, which I am certain
will be helpful to those at the White House most actively
invoived with this timely topic.

With best wishes,

Sincerely,

Fred ¥. Fieldinc
Counsel tc the President

Professor Douglas W. Kmiec
Notre Dame Law School
Notre Dame, IN  4655¢

FFF:JGR:aea 10/18/85
cc: FFFielding
JGRoberts
Subi
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Send all routing updates to Central Reference (Room 75, OEOB). . e e e
Always return completed correspondence record to Central Files. e =
Retfer questions about the correspondence tracking system to Central Reference, ext. 2590.
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Bonglas . Bmier

Birerior

The Thomas . Hhite Cender

o Lafw & Government o - =
Notre Bame Lamw School 80 589 5 f/%/

HNotre Bame, Indiana 46556

September 24, 1985

(213) 235-5913

Mr. Fred Fielding

Counsel to the President

The White House

Washington, DC 20500 -

Dear Fred:

I know that the President has strongly urged Congress
to provide him with a Line Item Veto. The enclosed
symposium contains a diversity of opinion which speaks
directly to that topic. I would very much appreciate your
passing it on to the person in OPD who is researching this
issue for the President.

Warm _personal regards,

Douglas ngKmiec
Professor of Law



THE WHITE HOUSE

WASHINGTON

September 26, 1985

MEMORANDUM FOR FRED F. FIELDING

FROM: JOHN G. ROBERTS%’% .
SUBJECT: Justice Report on §.J. Res. 162, Proposed

Amendment to the Constitution Authorizing
the President to Disapprove or Reduce an
Item of Appropriations

OMB has asked for our views on a proposed Justice report on
S.J:. Res. 162, a proposed constitutional amendment to give

the Pregident a line-item veto for appropriations. The
amendment would authorize the President to reduce or disap-
prove particular items in appropriations bills. Any reduction
or disapproval may be overridden as usual, by two-thirds

vote of both Houses, except that only a majority vote of

both Houses would be required to restore an item to its
original amount.

The proposed report contains the usual boilerplate to the
effect that the Executive has no direct role in proposing
amendments, and goes on to note Administration support for a
line item veto. The report objects that S.J. Res. 162 only
applies to appropriations bills, and would permit reinstate-
ment of original amounts by majority vote (rather than
two-thirds) .

I have reviewed the proposed report and have no objections.
As you know, the President is on record as supporting a bill
that would, in effect, grant temporary line item veto
authority, by enrolling each item as a separate bill. He
has also, however, consistently called for a permanent
constitutional amendment. Since this report concerns only
the latter, I see no need to discuss his support for the
bill granting temporary authority.

Attachment



THE WHITE HOUSE

WASHINGTON

September 26, 1985

MEMORANDUM FOR GREGORY JONES
LEGISLATIVE ATTORNEY
OFFICE OF MANAGEMENT AND BUDGET

FROM: FRED F. FIELDING Crig. signed by FIF
COUNSEL TO THE PRESIDENT

SUBJECT: Justice Report on S.J. Res. 162, Proposed
Amendment to the Constitution Authorizing
the President to Disapprove or Reduce an
Item of Appropriations

Counsel's Office has reviewed the above-referenced report,
ané finds no objection to it from a legal perspective.

FFF:JGR:aea 9/26/85
cc: FFFielding
JGRoberts
Subj
Chron -



THE WHITE HOUSE

WASHINGTONMN

September 26, 1985

MEMORANDUM FOR GREGORY JONES
LEGISLATIVE ATTORNEY
OFFICE OF MANAGEMENT AND BUDGET

FROM: FRED F. FIELDING
COUNSEL TO THE PRESIDENT

SUBJECT: Justice Report on S.J. Res. 162, Proposed
Amendment to the Constitution Authorizing
the President to Disapprove or Reduce an
Item of Appropriations

Counsel's Office has reviewed the above-referenced report,
andé finds no objection to it from a legal perspective.

FFF:JGR:gea 9/26/85
cc: FFFielding
JGRoberts
Subj
Chron "
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WABHINGTON. D.C. 20803

September 16, 1985 ] -
LEGISLATIVE REFERRAL MEMORANDUM 346971 o

Department of the Treasury

SUBJECT: Justice report on 5.J. Res. 162, which proposes an

amen@ment to the Constitution authorizing the President
to disapprove or reduce an item of appropriations

The Office of Management and Budget reguests the views of your
agency on the above subject before advising on its relationship to
the program of the President, in accordance with Circular A-19.
Please provide us with your views no later than

October 15, 1985

Direct your questions to Gregory Jones (395-3454), of this office.
s - \'g )/

Assistant Director for
Legislative Reference

Enclosures

cc:  R. Greene ‘%i Fielding
J. Kent J. Cooney
K. Wilson



U.S. Department of Justice

Office of Legislative and Intergovernmental Affairs

Office of the Assistant Attorney General Washington, D.C. 20530

Honorable Strom Thurmond
Committee on the Judiclary
United States Senate
Washington, D. C. 20510

Dear Mr. Chalirman:

This responds to your reguest for the views of the
Department of Justlice on S.J.Res. 162, which proposes an
amendment to the Constitution authorlzing the President to
disapprove or reduce an item of appropriations.

The proposed amendment would authorize the President to
reduce or disapprove "any 1item of appropriation in any Act or
Joint resolution, except any item of appropriation for the
legislative branch. . ." If the President approves an act,
any item not reduced or disapproved becomes law. In order to
disapprove, the President must "return with his objections
any 1item of appropriation reduced or disapproved" to the
originating House. Congress may reconsider any item which
the President has disapproved or reduced by a two-thirds vote
in each House as prescribed under Article I, section 7,
"except that only a majority vote of each House" 1s required
to restore an item to the original amount contained 1in the
act. The last clause distinguishes S.J.Res. 162 from a

number of earlier proposals, e.g., H.J.Res. 146, 88th Cong.,
lst Sess. (1963).

In commenting on this proposed amendment, the Department
of Justice fully recognizes that Article V of the
Constitution assigns to Congress the responsibility for
‘proposing constitutional amendments to the States, that the
Executive branch has no direct role in this process, and in
particular that the proposal 1is not subject to the veto power
of the President, Hollingsworth v. Virginia, 3 Dallas (3
UJS.) 378 (1798).

The proposed amendment would give the Preslident a new
power to exercise a so-called "item veto." Article I, § 7,



cl. 2 of the Constitution, which provides that the President
shall return to the House in which 1t originated, with his
objectlions, any bill of which he does not approve, has been
interpreted as not permitting item vetoes. 1/ ;

The questlion of an 1tem veto was not raised at the
Constitutional Conventlon. However, a number of Presidents
have supported such a proposal, and numerous proposals to
give the President an item veto power have been introduced in
Congress, none of them acted on favorably. Forty-two state
governors currently have some form of ltem veto power. See
The Book of the States 276-78 (1982-1983).

While this Administration has for some time strongly
urged the Congress to give the President 1line item veto
authority, we have several problems with the specific
provisions of S.J.Res. 162. First, the proposed amendment
would apply only to "any item of appropriation™ in a bill or
Joint resolution, and thus would not have the impact outside
the budget area which some state provisions have.

Second, the proposed amendment would permit Congress to
reinstate the orlglnal amount after an ltem veto or reduction
by only a majority vote of each House. The practical effect
of this provision seems much more significant. If the
President elects to use his 1tem veto for particular
appropriations, rather than vetoing an entire bill under Art.
I, § 7, any item he disapproves may be reinstated by &
majority vote 1n each House apparently without opportunity
for the President to reconsider whether to veto the entilre
bill under Art. I, § 7. This clause could well eliminate the
practical impact of the proposed amendment. It is true that
the President could use the proposed amendment to ask
Congress to focus separately on particular items. Whether
Congress would do so, however, 1s another gquestion. There is
nothing to stop the original majority from simply reinstating
the original figures. Reduction of "pork~barrel™
approprlations and "“log-rolling," which are vliewed as the
principal advantage of an item veto power, would be less
likely under this clause: members of the original majority
might stay tggether upon reconsideration for fear that by
voting against others' "pork-barrel" they would 1lose their
bargaining power in the next year's appropriation process.
In sum, because of the last clause in the proposed amendment,

1/ See 33 Writings of George Washington 96 (1940); Taft,
Chief Magistrate 14 (1916); Willoughby, II The Constitution
of the United States 659-60 (24 ed. 1929).



S.J.Res.” 162 would probably result in a much less meaningful
addition to the President's power in the budget area than
earlier proposals which have required a two-thirds majority
to reinstate an item.

Third, because it applies only to appropriation 1items,
the amendment would not generally empower the President to
disapprove "non-germane"™ riders or to veto parts of bills
containing two or more unrelated subjects, a power which many
Presidents have believed they should have 1in order to play
the role in the legislative process intended for them by Art.
1, § 7. We also note that the proposed amendment does not
define "item," which may lead to controversy.

Finally, we note that S.J.Res. 162 appears to have a
significant typographical error., In lines 12-13 of S.J.Res.
162, the phrase "reconsider any item disapproved by the
President,™ in the context of the bill, grants no new powers.
If 1t refers to the Article I, Section 7 override, it is
redundant. If 41t refers to a new power to override sa
line-~item veto, it is fully covered by the succeeding phrase:
the power to "reconsider any 1item disapproved by the
President"” 1is a power granted by virtue of S.J. Res. 162,
hence 1t 1is subsumed 1n the succeeding power to "reconsider
any 1tem disapproved or reduced under this section."”

SubjJect to the foregolng comments this Department has no
objection to enactment of S.J.Res. 162. -

The Office of Management and Budget has advised that
there is no objection to the submission of this report from
the standpoint of the Administration's program.

Sincerely,

Phillip D. Brady
Acting Assistant Attorney
General



THE WHITE HOUSE

WASHINGTON

September 25, 1984

MEMORANDUM FOR DICK HAUSER
FROM: NANCY RISQU

SUBJECT: Line Item Veto =-- Mattingly/Evans.

Attached are copies of the presidential sent to Mattingly
and Evans, Stockman's letter, and the revised Mattingly
language.

Mattingly is now requesting a more specific letter from the
President. B wants to accomodate this request.

Also attached is a draft letter that we would like to
forward for signature.

‘May we have your concurrence on the letter? Thanks.



THE WHITE HOUSE

WASHINGTON

September 21, 1984

Dear Mack: i

As you know, I have again and again called for
line item veto authority, which I believe would&
work as a powerful tool against wasteful or
extravagant Federal Government spending.

Forty-three of our fifty states grant their
governors the right to veto individual items im
appropriations bills without having to veto an
entire bill. It only makes sense that this
reform in our budget process would go a long way
toward assisting our efforts to provide sound
fiscal management at the Federal level.

I want to take this opportunity to applaud youxr
leadership and efforts to achieve this importamt
reform. .

Thank you for your resolve and support.

Sincerely,

@W(&aﬁ»—

The Honorable Mack Mattingly
United States Senate
Washington, D.C. 20510



THE WHITE HOUSE

WASHINGTON

September 21, 1984

Dear Dan: 3

As you know, I have again and again called for
line item veto authority, which I believe would
work as a powerful tool against wasteful or
extravagant Federal Government spending.

Forty-three of our f£ifty states grant their

governors the right to veto individual items in

appropriations bills without having to veto an
ire bill. It only makes sense that this

in our budget process would go a long way

assisting our efforts to provide sound

management at the Federal level.

ok H oD
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th = Haopt?
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I want to take this opportunity to applaud youx
leadership and efforts to achieve this importamt
reform. :

Thank you for your resolve and support.

Sincerely,

kThe Honorable Daniel J. Evans
United States Senate
Washington, D.C. 20510



September 25, 1984
DRAFT

Dear Mack/Dan:

This is to urge you to proceed—agressively to securekyour
proposal that would provide me with a two year statutory
veto authority.

It is important to make progress toward passage of a
permanently established line item veto authority. I look
forward to working with you in the future to achieve this
necessary reform in our budget process that will go a long
way toward assisting our efforts to provide sound fiscal
management at the Federal level.

Sincerely,



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET o
WASHINGTON, D.C. 20503 ’

SEP 2 1 1984

Honorahle ﬁa:k Mattingly
United States Senate
Nashington, D. €. 20510

Dezr Mack:

am writing to express strong Administration support for your
Droocsal co-sponsored by Dan Evans, to give the President two
vear statutory veto authorlty by providing that each item in an
appropriaticns measure would be enrolled azs a separate bill for
purposes of presentment to the President.

The Administration believes that estzblishment of an effective
statutory item veto authority would be very much in the public
interest. Your proposal would create an importamt tool by whzch
the President could eliminate ill-zdvised and wasteful
eppropriations from the budget. This mechanism could play a
mezsurable role in efforts to reduce unnecessary feéera‘
spending, . R

Re vou will azlso appreciate from your prior efforts in this zresa,
it is important that Congress continue to work on permznent
confirmation of this power through passage of an Item Veto
rmendment. Several versions of an Item Veto Rmendment have been
introduced by vou and Senztor Dixon and by Representatives Kemp,
Zyée and Bereuter, among others. The Administration hopes that
Ccngress will consider these proposals expedltlouslv, so that the
item veto authority can be permanently established in our system
of government, and will not lapse or become subject to dilution-
or ellmlnatlon bv subsequent legislation. ) -

Subject to certain technical modifications of the originzl draft

bill, and ellm;nat;on of a section rezising problems under the

Suprene Court's Gdecision in INS v. Chadha, which our stzffes have
fullv resolved, the Administration considers your proposal a

S‘Cﬂ-~lC:nt ctep forward in the control of federal spenélng, and
s*ronqlv supports 1ts enactment into law. .

x -

3

Sincerely,

%,‘M,/ 4"%/«5&«-@—:

Davidg &. Stockman
Director
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To provide that each item of any general or special appropriation bill and any bill

or joint resolution making supplemental, deficiency, or continuing appropria-
tions that is agreed to by both Houses of the Congress in the same form
shall be enrolled as a separate bill or joint resolution for presentation to the
President.

IN THE SENATE OF THE UNITED STATES

JANUARY 3, 1985

Mr. MarTincLy (for himself, Mr. Evans, Mr. Bipex, Mr. TuurMOND, Mr. ArM-

STRONG, and Mr. KASTEN) introduced the following bill; which was read
twice and referred to the Committee on Rules and Administration

A BILL

To provide that each item of any general or special appropria-

Ot B~ W

tion bill and any bill or joint resolution making supplemen-
tal, deficiency, or continuing appropriations that is agreed to
by both Houses of the Congress in the same form shall be
enrolled as a separate bill or joint resolution for presenta-

tion to the President.

Be it enacted by the Senate and House of Representa-
tibes of the United States of America in Congress assembled,
That (a)(1) notwithstanding any other provision of law, when
any general or special appropriation bill or any bill or joint

resolution making supplemental, deficiency, or continuing ap-
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propriations passes both Houses of the Congress in the same
form, the Secretary of the Senate (in the case of a bill or joint
resolution originating in the Senate) or the Clerk of the
House of Representatives (in the case-of a bill or joint resolu-
tion originating in the House of Representatives) shall cause
the enrolling clerk of such House to enroll each item of such
bill or joint resolution as a separate bill or joint resolution, as
the case may be.
(2) A bill or joint resolution that is required to be en-
rolled pursuant to paragraph (1)—
(A) shall be enrolled without substantive revision,
(B)' shall conform in style and form to the applica-
ble provisions of chapter-2 of title 1, United States
Code (as such provisions are in effect on the date of
the enactment of thi; Aét), and
(C) shall bear the desighation olf the measure of
which it was an item prior to such enrollment, together
with such other designation as may be necessary to
distinguish such bill or joint resolution from other bills
or joint resolutions enrolled pursuant to paragraph (1)
with respect to the same measure. (
(b) A bill or joint resolution enrolled pursuant,td para-
graph (1) of subsection (a) with respect to an item shall be
deemed to be a bill under Clauses 2 and 3 of Section 7 of

Article 1 of the Constitution of the United States and shall be

oS3
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3
signed by the presiding officers of both Houses of the Con-
gress and presented to the President for approval or disap-
proval (and otherwise treated for all purposes) in the manner
provided for bills and joint resolutions generally.

(c) For purposes of this concurrent resolution, the term
“item’”” means any numbered section and any unnumbered
paragraph of— -

(1) any general or special appropriation bill, and
(2) any hill or joint resolution making supplemen-
tal, deficiency, or continuing appropriations.

(d) The provisions of this Act shall apply to bills and
joint resolutions agreed to by the Congress during the two-
calendar-year period beginning with the date of the enact-

ment of this Act.
O

eS 4318




September 19, 1984

DRAFT

£
i

Dear Mack (Mattingly)

Dear Dan {Evans)

As you know, I have again and again called for

authority, which I believe would work as a powerful
tool against wasteful or extravagent federal government

spending.

43 of our 50 states grant their governors the right to veto
individua; items in appropriations bills without having to
vetc .an entire bill. It only makes sense that this reform
in our budget process Would go a long*way towards assisting
our efforts to provide sound fiscal management at the

federal level.

I want to take this opportunity to applaud your leadership

and efforts to bring this important reform to fruition.

Thank you for your resolve and support.



Macr-MATTINGLY .
CEORGIA '

UNITED STATES SENATE “
WASHINGTON, D, C. 20510

September 7, 1984

fat

The President
The White House
Washington, D.C. 20500 - .

Dear Mr. President:

We are writing to request your support for
an amendment that we intend to offer to the debt
limit extension legislation or any other appro-
priate vehicle that will be considered by the
Senate before adjournment.

Qur amendment provides line item veto au-
thority to the President. through the use of a
mechanism that is similar to one adopted by the
House for consideration of debt limit intrease
legislation. Our amendment directs the enrol-
ling clerks of the House and Senate to treat as
separate pieces of legislation the numbered
sections and unnumbered paragraphs of appropria-
tion bills that have passed both Houses, been
conferenced and have had the conference reports
agreed to by the House and Senate. These items
would be sent to the President for signature or
veto. :

This concept, which would retain the two-
‘thirds veto override provision mandated by the
Constitution, would provide the Executive branch
with a valuable budget tool and yet would avoid
the questions of constitutionality that plagued
our earlier attempt to pass such legislation in
May of this year. As you may know, during that. .
debate, a procedural vote on the line item veto
proposal failed by only one vote and we believe
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Mr. President

September 7,

Page Two

that this new version of the amendment stands an
excellent chance of success in the Senate. Our

includes the two year sunset
in the earlier version.

revised proposal
provision contained

19184

endorsement by you of this effort could quite
possibly be the difference between success and

another narrow defeat.

We have enclosed a copy of the amendment

and a fact sheet for your review.

you will be able to quickly write back with an
endorsement of the amendment, Mr. President.

Thank you for. your assistance.

Enclosures:

Sincerely,

Amendment
Fact Sheet

Dop b BT

Mack Mattingly

~An

We hope that
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THE WHITE HOUSE

WASHINGTON

September 20, 1984

{EMORANDUM FOR M. B. OGLESBY, JR.
ASSISTANT TO THE PRESIDENT
FOR LEGISLATIVE AFFAIRS

FROM: FRED F. FIELDING
COUNSEL TO THE PRESIDENT

SUBJECT: Mattingly-Evans Line Item Vetc Proposal

You have asked for our views on a bill to be introduced by
Senators Mattingly and Evans. The bill would supposedly
grant the President line item veto authority without the
need for a Constitutional amendment. As presently drafted,
however, the bill raises seriocus constitutional concerns.
Furthermore, as a practical matter, the bill could be easily
circumvented simply through a stylistic change in the manner
in which appropriations bills are printed. Changes can be
made in the bill to obviate constitutional problems, but the
basic approach of the bill is such that it is not apparent
that any change will prevent it from being meaningless as a
practical matter.

The principal constitutional concern involves section (d) of
the bill. That section appears to grant to either House the
power to "opt out" of the bill's provisions. Any such
attempt, however, would be invalid under the Supreme Court's
teaching in Immigration and Naturalization Service wv.

Chadha. If this bill is a law, one House acting alone
cannot alter its effectiveness, If it is simply an internal
rule subject to change by either House, it cannot operate to
separate into individual bills individual items in appropriations
bills passed by both Houses. This constitutional problem
can be cured by deleting section (d) in its entirety.

Other aspects of the bill cause needless confusion and
should be corrected. At several points in the bill there
are references to "conference reports" as if such reports
were pieces of legislation. Conference reports are not the
same as bills or joint resolutions, and the references
suggesting that they are should be deleted.

It is unclear what purpose is served by the last sentence of
section (b). There is no legal significance to the margin

by which a bill passes before it is presented to the President,
and accordingly there is no apparent need for this sentence.

It should be deleted. Section {(b) could be otherwise



- 2 -

clarified in several confusing parts by direct reference to
the pertinent constitutional provisions and tracking the
language of the Constitution., The attached marked-up
version of the bill incorporates all of the foregoing
suggestions. :

If these changes are made the bill would not be legally
objectionable, but, as noted, it may still not accomplish
its stated purpose. The bill provides that any numbered
section and any unnumbered paragraph of a bill would be
treated as a separate "item" and enrolled as a separate
bill. All any legislator or committee need do to avoid the
potential line item veto threat is simply print appropria-
tions bills without any numbered sections or unnumbered
paragraphs.

cc: Michael Horowitz
Counsel to the Director
Office of Management and Budget

FFF:JGR:aea 9/20/84 .
cc: FFFieldingMGRoberts/Subj/Chron



THE WHITE HOUSE

WASHINGTON

September 20, 1984

MEMORANDUM FOR M. B. OGLESBY, JR. —
ASSISTANT TO THE PRESIDENT
FOR LEGISLATIVE AFFAIRS

FROM: FRED F. FIELDING
COUNSEL TO THE PRESIDENT

SUBJECT: Mattingly-Evans Line Item Veto Proposal

You have asked for our views on a bill to be introduced by
Senators Mattingly and Evans. The bill would supposedly
grant the President line item veto authority without the
need for a Constitutional amendment. As presently drafted,
however, the bill raises serious constitutional concerns.
Furthermore, as a practical matter, the bill could be easily
circumvented simply through a stylistic change in the manner
in which appropriations bills are printed. Changes can be
made in the bill to obviate constitutional problems, but the
basic approach of the bill is such that it is not apparent
that any change will prevent it from being meaningless as a
practical matter. v

The principal constitutional concern involves section (d) of

the bill. That section appears to grant to either House the
power to "opt out" of the bill's provisions. Any such

attempt, however, would be invalid under the Supreme Court'’s
teaching in Immigration and Naturalization Service v.

Chadha. If this bill is a law, one House acting alone

cannot alter its effectiveness. If it is simply an internal

rule subject to change by either House, it cannot operate to -
separate into individual bills individual items in appropriations
bills passed by both Houses. This constitutional problem

can be cured by deleting section {(d) in its entirety.

Other aspects of the bill cause needless confusion and
should be corrected. At several points in the bill there
are references to "conference reports" as if such reports
were pieces of legislation. Conference reports are not the
same as bills or joint resolutions, and the references
suggesting that they are should be deleted.

It is unclear what purpose is served by the last sentence of
section (b). There is no legal significance to the margin

by which a bill passes before it is presented to the President,
and accordingly there is no apparent need for this sentence.

It should be deleted. Section (b) could be otherwise
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clarified in several confusing parts by direct reference to
the pertinent constitutional provisions and tracking the
language of the Constitution. The attached marked-up
version of the bill incorporates all of the foregoing
suggestions. :

If these changes are made the bill would not be legally
objectionable, but, as noted, it may still not accomplish
its stated purpose. The bill provides that any numbered
section and any unnumbered paragraph of a bill would be
treated as a separate "item" and enrolled as a separate
bill. All any legislator or committee need do to avoid the
potential line item veto threat is simply print appropria-
tions bills without any numbered sections or unnumbered
paragraphs.

cc: Michael Horowitz
Counsel to the Director
Office of Management and Budget

FFF:JGR:aea 9/20/84 _
cc: FFFielding/JdGRoberts/Subj/Chron
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Dear Mack (Mattingly)

Dear Dan (Evans)

As you know, I have again and again called for line item
veto authority, which I believe would work as a powerful
tool against wasteful or extravagent federal government

spending.

43 of our 50 states grant their governcors the right to veto
individual items in appropria;ions bills without having to
veto an entire bill. it only makes sense that this reform
in our budget process would go a long.way towards assisting
our efforts to provide sound fiscal management at the

federal level.

I want to take this opportunity to applaud your leadership

and efforts to bring this important reform to fruitionm.

Thank you for your resolve and support.



M ACKIMATTINGLY
t . GEORGIA

UNITED STATES SENATE o -"
WASHINGTON, D. C.20510

September 7, 1984%&

The President
The White House
Washington, D.C. 20500 . -

Dear Mr. President:

We are writing to request your support for
an amendment that we intend to offer to the debt
limit extension legislation or any other appro-
priate vehicle that will be considered by the
Senate before adjournment.

Our amendment provides line item veto au-
thority to the President. through the use of a
mechanism that is similar to one adopted by the
House for consideration of debt limit increase
legislation. Our amendment directs the enrol-
ling clerks of the House and Senate to treat as
separate pieces of legislation the numbered
sections and unnumbered paragraphs of appropria-
tion bills that have passed both Houses, been
conferenced and have had the conference reports
agreed to by the House and Senate. These jtems
would be sent to the President for signature or
veto. .

This concept, which would retain the two-
‘thirds veto override provision mandated by the
Constitution, would provide the Executive branch
“with a valuable budget tool and yet would avoid
the questions of constitutionality that plagued
our earlier attempt to pass such legislation in
May of this year. As you may know, during that.. SRR
debate, a procedural vote on the line item veto
proposal failed by only one vote and we believe




Mr. President | h
September 7, 19184
Page Two

that this new version of the amendment stands an
excellent chance of success in the Senate. Our

revised proposal includes the two year sunset

provision contained in the earlier version. An
endorsement by you of this effort could quite . -
possibly be the difference between success and

another narrow defeat. '

We have enclosed a copy of the amendment
and a fact sheet for your review. We hope that
you will be able 1o quickly write back with an
endorsement of the amendment, Mr. President.

Thank you for your assistance.

Sincerely,

Db T

' Mack Mattingly

Enclosures: Amendment
Fact Sheet
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Fetzine the Constitutionally mandated two-thirds veto override by
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Esiablishes a iwo-vezr sunset clause for the provisions of the
proposal.

serts that the provisions enacted are an exercise of the rule-
king power of the House and the Senate and with the recognition
7 both Bouses retzin the right to change such rules at any time

Yeets with the Parliamentarian's analysis that there is no basis {
a Ccnstitutional point-or-order.



THE WHITE HOUSE

WASHINGTON

September 20, 1984

MEMORANDUM FOR M. B. OGLESBY, JR.
ASSISTANT TO THE PRESIDENT
FOR LEGISLATIVE AFFAIRS

FROM: FRED F. FIELDING
COUNSEL TO THE PRESIDENT

SUBJECT: Mattingly~Evans Line Item Veto Proposal

You have asked for our views on a bill to be introduced by
Senators Mattingly and Evans. The bill would supposedly
grant the President line item veto authority without the
need for a Constitutional amendment. As presently drafted,
however, the bill raises serious constitutional concerns.
Furthermore, as a practical matter, the bill could be easily
circumvented simply through a stylistic change in the manner
in which appropriations bills are printed. Changes can be
made in the bill to obviate constitutional problems, but the
basic approach of the bill is such that it is not apparent
that any change will prevent it from being meaningless as a
practical matter. )

The principal constitutional concern involves section (d) of
the bill. That section appears to grant to either House the
power to "opt out" of the bill's provisions. Any such
attempt, however, would be invalid under the Supreme Court's
teaching in Immigration and Naturalization Service v.
Chadha. If this bill is a law, one House acting alone
cannot alter its effectiveness. If it is simply an internal
rule subject to change by either House, it cannot operate to
separate into individual bills individual items in appropriations
bills passed by both Houses. This constitutional problem
can be cured by deleting section (d) in its entirety.

Other aspects of the bill cause needless confusion and
should be corrected. At several points in the bill there
are references to "conference reports™ as if such reports
were pieces of legislation. Conference reports are not the
same as bills or joint resolutions, and the references
suggesting that they are should be deleted.

It is unclear what purpose is served by the last sentence of
section (b). There is no legal significance to the margin

by which a bill passes before it is presented to the President,
and accordingly there is no apparent need for this sentence.

It should be deleted. Section (b) could be otherwise



- P -

clarified in several confusing parts by direct reference  to
the pertinent constitutional provisions and tracking the
language of the Constitution. The attached marked-up
version of the bill incorporates all of the foregoing
suggestions. :

If these changes are made the bill would not be legally
objectionable, but, as noted, it may still not accomplish
its stated purpose. The bill provides that any numbered
section and any unnumbered paragraph of a bill would be
treated as a separate "item" and enrolled as a separate
bill. All any legislator or committee need do to avoid the
potential line item veto threat is simply print appropria-
tions bills without any numbered sections or unnumbered
paragraphs.

cc: Michael Horowitz
Counsel to the Director
Office of Management and Budget

FFF:JGR:aea 9/20/84 ‘
cc: FFFielding/JGRoberts/Subj/Chron



September 19, 1984

DRAFT

Dear Mack (Mattingly)

Dear Dan (Evans)

As you know, I have again and again called for line item
veto authority, which I believe would work as a powerful
tool against wasteful or extravagent federal government

spending.

43 of our 50 states grant their governors the right to veto
individual items in appropriations bills without having to
veto.an entire bill. it only makes sense that this reform
in our budget process would go a 1ong.way towards assisting
our efforts to provide sound fiscal management at the

federal level.

I want to take this opportunity to applaud your leadership

and efforts to bring this important reform to fruition.

Thank you for your resolve and support.



MacKk MATTINGLY .
¢ GEORGIA ’

UNITED STATES SENATE ——
WASHINGTON, D. C. 20510

September 7, 1984

The President
The White House
Washington, D.C. 20500 \ - -

Dear Mr. President:

We are writing to request your support for
an amendment that we intend to offer to the debt
limit extension legislation or any other appro-
priate vehicle that will be considered by the
Senate before adjournment.

Our amendment provides line item veto au-
thority to the President. through the use of a
mechanism that is similar to one adopted by the
House for consideration of debt limit increase
legislation. Our amendment directs the enrol-
ling clerks of the House and Senate to treat as
separate pieces of legislation the numbered
sections and unnumbered paragraphs of appropria-
tion bills that have passed both Houses, been
conferenced and have had the conference reports
agreed to by the House and Senate. These items
would be sent to the President for signature or
veto. .

This concept, which would retain the two-
‘thirds veto override provision mandated by the
Constitution, would provide the Executive branch
‘with a valugble budget too]l and yet would avoid
the questions of -constitutionality that plagued
our earlier attempt to pass such legislation in
May of this year. As you may know, during that. .. S
debate, a procedural vote on the line item veto
proposal failed by only one vote and we believe




Mr. President S
September 7, 19184
Page Two )

that this new version of the amendment stands an

excellent chance of success in the Senate. Our

revised proposal includes the two year sunset

provision contained in the earlier version. An -
endorsement by you of this effort could quite . - -
possibly be the difference between success and

another narrow defeat.

We have enclosed a copy of the amendment
and a fact sheet for your review. We hope that
you will be able to quickly write back with an
endorsement of the amendment, Mr. President.

Thank you for your assistance.

Sincerely,

Doph KT

Mack Mattingly

Enclosures: Amendment
Fact Sheet
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September 19, 1984

DRAFT

Dear Mack (Mattingly)

Dear Dan (Evans)

As you know, I have again and again called for line item
veto authority, which I believe would work as a powerful
tool against wasteful or extravagent federal government

spending.

43 of our 50 states grant their governors the right to veto
individual items in appropriations bills without having to
veto.an entire bill. it only makes sense that this reform
in our budget process would go a long'way towards assisting
our efforts to provide sound fiscal management at the

federal level.

I want to take this opportunity to applaud your leadership

and efforts to bring this important reform to fruition.

Thank you for your resolve and support.
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UNITED STATES SENATE .-
WASHINGTON, D. C. 20510

September 7, 1984

The President
The White House ,
Vashington, D.C. 20500 - -

Dear Mr. President:

We are writing to request your support for
an amendment that we intend to offer to the debt
limit extension legislation or any other appro-
priate vehicle that will be considered by the
Senate before adjournment.

Our amendment provides line item veto au-
thority to the President. through the use of a
mechanism that is similar to one adopted by the
House for consideration of debt limit increase
legislation. Our amendment directs the enrol-
ling clerks of the House and Senate to treat as
separate pieces of legislation the numbered
sections and unnumbered paragraphs of appropria-
tion bills that have passed both Houses, been
conferenced and have had the conference reports
agreed to by the House and Senate. These items
would be sent to the President for signature or
veto. :

This concept, which would retain the two-
‘thirds veto override provision mandated by the
Constitution, would provide the Executive branch
with a valuédble budget tool and yet would avoid
the questions of constitutionality that plagued
our earlier attempt to pass such Jegislation in
May of this year. As you may know, during that.. —
debate, a procedural vote on the ]line item veto
proposal failed by only one vote and we believe
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that this new version of the amendment stands an
excellent chance of success in the Senate. Our

revised proposal includes the two year sunset

provision contained in the earlier version. An
endorsement by you of this effort could quite - -
possibly be the difference between success and

another narrow defeat.

We have enclosed a copy of the amendment
and a fact sheet for your review. We hope that
you will be able to quickly write back with an
endorsement of the amendment, Mr. President.

Thank you for your assistance.

Sincerely,

Db BT

Mack Mattingly

Enclosures: Amendment
Fact Sheet
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stiablishes a2 two-vezar sunset clause for the provisions of the
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tsgserts that the provisions enacted are an exercise of the rTule-
mzking power of the House and the Senate and with the recognition
that both Houses retain the right to change such Tules at any time.
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2 Ccnstitutional point-or-order.
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