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the officials of eleven States had "violated in every sens of the
word these provisions of the Constitution of the United States,

. the enforcement of which are absolutely essential to American
nationality,"

Bingham's colleagues could{nht make him understand that the
provigions of the Federal Bill of Rights were not grants of power,
but special restrictions on the federal goverrment, not on the
States, There was, therefore, nothing to "enforce" for the officers
of a2 Stete. And as regards the Mprivileges and Immunities of
Citizens in the several States" of Artiele IV, sect.2 of the Con-
stitution, these are indeed restrictions on the ./ States, and a
congressional enactment to "enforce" them had been on fhe statute
books since 1789: any denial to a citizen of a State claiming to
be entitled to the "privileges and immunities" under that article
by the highest court of a State has always been appealable to the
Supreme Court of the United States by virtue of an act of Congress
which originally was Section 25 of the Judiciary Act of 1789,

Bingham assured the House "that the/proposed amendment does
not impose upon any State of the Union or any citizen of any State
of the Union, any obligation whiek is not now enjoined upon them’
by the very letter of the Constitution.™ 41) Howevér, the Houge wn-
derstood very well that the proposed amendment conferred upon Cong-
ress a general power to legislate for the States on e¢ivil rights
and practically any other mattér,‘including the federal Bill of v
Rights. Representative Hotchkiss expressed what the majority of

the House felt, when he said: "I am unwilling that Congress shall

41) Cong.Globe, 39th Cong. 1lst Sess. 1034.




have any such power. "42) The proposal was p05unoned indefinitely
and never taken up. It was never debated in the Senate.

“When the ReconstruCulon Committee resumed discussions on the
emendrnent proposal, it became clear that any hope to ineclude voting

rights had to be abamdoned.43)

Section 1 of the new provosal
offered by Stevens was therefore clearly restricted to "ecivil
rights." It read: a

"Section 1. No discriminzation shzll be made by eny

State, nor by the United States, as to the civil

rights of persons because of race, color or previocus

condition of servitude." 44/

2 second seciion had first tried to forbid discrimination as
to the right of suffrage because of race, color, or previous con-
dition of servitude from and after the 4th of July 1876. This was
later stricken. Instead, the States retained their power to regu-
late voting rights, 5&% were threatened with a loss of represen-
tation if they denied the right to vote to mele inhabitants over
21 yezrs of ege tecsuse of race, color, or previous condition of
servitude.45)

T™ige lzter became Section 2 of the Pourteenth imendment. 46)

42) 1d. 1095. H.H.Meyer, Fourteenth imendment 63 (supra n.26).
43) See for details H.H.Meyer, id. 5-12,71~74. .
44) Journal of the Joint Committee on Reconstruction 28 (supra n.39).
45) 1d. 28-29, 37.

46) The provisions of the Vbting Rights Act restricting the zutho-~
rity of the States to set voter qualifications are not supported
by the Fourteenth Amendment, nor are the decisions of the Sup-
reme Court concernlng the apportlonment of State-legislatures.
See J.Harlan's dissentgin Baker v. Carr, 369 U.S8.186, 330~ v
349 (1962), (see also id.at 266-330, Frankfurter, J., dissen—
ting); Revnolds v. Sims, 377 U.S.533, 589-632(1964); Carrington
V. Rask %80 U.S.89, 2101 (1965) Oregon v, N*tchell, 400
U.S.112, 152-229 (1970). See also E.H.NMeyer, Fourteenth Amend-—
ment 5-11 (supra n.26).




Section 3, as finally adopted, prohibited any person from

<

nolding public office Who, having previously sworn to support the

-

Constitution, had nart101pated in, or given a2id to. the rebelliom,

-

Ssoticon 4 prohibi the payment of <febits incurred in z2id of
the war against the Union and of claims for loss of slaves.

Section 5 provided:

“Congress shall have power to enforce, by appropriate
legislation, the provisions of this article.™ 47/

Binghem hed Tirst moved to amend the first section by adding
an equal protection clazuse and the just compensetion clause of the
Pifth ifmendment, as follows:

"Wor shall any State deny to any person within its

jurisdiction the ecqual protection of the l=ws, nor

take privete Dronertj for public use without compen-
sation,% 48/
After a discussion, this motion was rejected. Senator Howard

voted ageinst it.49)'The nature of this discussion is not known,

but it is significant that no further attempt wes made to incliuvd
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mpensation clause 1nto the provosed constitutional

Bingher then moved to insert as sect.5 the following:

~29 .
£7) Journal of the Joint Committee on Reconsiruction 28/(supra n.39);
H.E.Tlever, Fourteentn Anmendment 72 (supra n.ze),

48) Journal of the Joint Committee on Reconstruction 29 (supra n.39);
H.E.lMeyer, rourteenth Amendment 735 (supre n.z26).

49) As mentioned sbove, supra 28, Senztor Howsrd's speech,with
which he introduced the azdopted version of-the Fourteenth
Amendment to the Senate, was the only speech during the de- -
bates on the accepted version which mentioned nmendments 1-8,
Therefore, special sttention is focused on Senator” ~Howard's
action in the Committee.




"Sec.5. No State shall make or enforce any law which

snall abridge the privileges or immunities of citizens

of the United States; nor shall any State deprive any

person of life, liberty or property without due process

of law, nor deny to any person withir its jurisdiction

the eguel protection of the laws." 50/
Yers, novw, Bingham had offered another clausge of the Federzl Bill
of Rights, the due process clause of the Fifth Amendment. It was
to remain the only clzuse. No other clause 0of the Federzl Bill of
Rights was ever offered or accepted for inclusion into the Four-

teenth Amenément,

This gection was first sdopted, Eowerd voting for it, but
51)

o

later stricken, Howard voting for sitrilking.

However, Bingham did not give up., He tried to get the seetion
just stricken adopted as a separate article, but he did not succeed,
Howard voiing against it. Finally Bingham moved to replace the
first section of the amendment proposed by Stevens by the section
proposed by Bingnham whieh had been séricken. This was accepted;
Howard voiing against it. 52)

This wversion was reported to both THouses of Congress. It
became the Tirst section of the Fourteenth Amendment minus the
citizenship cleuse. This was later prefized to it in the Senste

almost as an afterthought.53> : .

50) Journel of the Joint Committee on Reconstruction 30 (supra n.39).
52) Td. 35-36.

53) Cong.Globe, 39th Cong.lst Sess. 2869; H.H.Meyer, Fourteenth
~ Amendment 86 (supra n.26). : '




,j;;jfj_. j5§;'_.
4, The Fourieenth Amendment was intended fo protect the

Civil Rights Bill of 1866, but was misdrafted,

i i, - —_—

Thy the Reconstruction Committee replaced the clear words of
the first section of Steven's plan with the involved version offered
bv Binghem, is nowhere expressly explained., Some indications are
given by the speech with vhich Stevens introduced it to the House,
It seems thet Bingham had succeeded in convineing the Reconstruc-
tion Committee that the provisions of his version of the first
section were glready in the Declaration of Independence or in the
Ceongtitution, and that they prevented the States from enacting un-
equal civil rights legislation., Stevens said:

"The first section prohibits the States from abridging

the privileges and immumities of citizens of the United

States, or unlawfully depriving them of life, liberty,

or property, or of denying to any person within their

jurisdiction the 'equal' protection of the laws," 54/

Stevens did not explain the meaning of these clauses, but went on

to say: "Ther are all asserted, in some formor other, in our
DECIARATION or organic law", and that the amendment was intended
to proteet the Civil Rights Bill. But Stevens said nothing about
the Bill of Rights, nor is there anything in his words which might
indicate that any of the three clauseskwhich he mentioned was in--
tended to contain the Federal Bill of Rights.

It should be noted that the second, final, version of the
proposed amendment was introduced to the House by Stevens, not by
Bingham, He took the floor‘foria,closing speechj 55) It is possible

that after the debacle of the first version, he had received a

54) See Cong.Globe, 39th Cong. lst Sess. 24538; H.H.Meyer, Fourteenth
Amendment 75, 94_95, 118. (supra n.26).

55) Globe id. 2541-2544; H.H.Meyer, id, 78-80, 119.
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hint to leave the Bill of Rights alone, because he was careful not
to say thai the amendment was intended to enforce the Bill of Rights.
ut his speech showed his usual confusion, and hé could not réfrain
‘from bringing in at least one provision of his favorite subject,
this time "cruel and unusuval punishment," which, he said, had been
inflicted under State law upon citizens, "not only for crimes com-~
mitted, but for sacred duty done, for which and against which the
Government of the United Stetes had provided n@ reredy ané could
provide noné;“ 56)

In the Senzte, Jacob M. Howard of lMichigan introduced the
second version of the proposed amendment. He stated that he was
doing this in place of Senator Fessenden who was 111, &nd he
promised tT0 present to the Senate the views and motives which in-
fluenced the Committee, "so far as I understend those views and

"57)

motives. But it was obvious that he did not understand the

-

version drzfied by Bingham. Sensibly, he had voted ageinst it in
Committee (supra 37-38). Now, his speech sounded as if he had
been coached by Bingham, He identified "the privileges or immuni-
ties of_ eitizens of the United States" in the proposed amendment
with the "Privileges and Immunities of Citizens in the several
tates" in Art.IV, sect.2 , and he said:

"T do not propose t0 go at any length into that

question at this time. It would be a somewhat

barren discussion., But it is certain the clause

was Inserted in the Constitution for some good

purpose. It has in view some resulis beneficiel

t0 the citizens of the seversl: States or it
would not be found there." 58/

56) Globe,id. 2542; H.H.Meyer, id. 79.
57) Globe, id. 2764-2765.
58) Ia., 2765.
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To these privileges and immunities of citizens of the several
States secured by the second section of the fourth article of the

i8]

Constitution, Senstor Howerd added "the person&l-riﬁhts guarenteed
zné secured by the first eight amendments of the Constitution.®
Then he threw them all together into "a mess of privileges, irmma-
nities, and rights" and said that "all these immunities, privileges,
rights, thus guaranteed by the Constitution or recognized by ift,

are gsecured to the citizens solely zs citizens of the United States

n

and as party in their courts ... State are not affected by them
.s. there is no power given in the Constitution to enforce znd %o
carry out any of these guarantees." "The great object of the first
section of this amendment is, therefore, to restrain the power of
the States and compel them at all times to respect these great fun-
demental guarantees ... This 1s done by the fifth section of this
amendment, which declares that 'The Congress shall have power to k

enforce, D

- appropriste legislation, the provisicns of this
9)

/

19 2 BN

artiecle,'"
There was no immediate reaction vo Howard's speech. It seems,
however, thzt the amendment was in danger of being defeated in the
Senate. Therefore the Republicans withdrew the amendment from the
Senate and called =z caucus.so) No one knew what was discussed in
the caucus, but it beczme obvious that party discipline had been

forced on them which made it possible to sdopt the amendment with

59) Id. 2765-2766. ; | )
60) Id. 2938; H.H.Meyer, Fourteenth Amendment 85 (supra n.26).



simple mejority vote on the part of the Republicans‘él) After their

return, the citizenship clause was pre-fixed, end finally Senator

(»\

el

S

’C)c\‘r d“("}

ons. Globe, 39th Cong. lst Sess. 2938-2939, -~ The substitu-
ion . of the cauvcus rule for the constitutionally required
two- v“;gd maéorlty was not the only idrregulerity surrounding
the zdopition of the Fourteenth Aimendment. The amendment pro-
osa

he

al was debated in a Congress from which the delegations of

11 secessionary States had been excluded, Vhen the proposed
amendment was submitted to the States for retificztion, 211
Sootzern Stetes promptly rejected it. Ry 1868, Con gress hed
established over the South an oppressive occupatnonal regime
under its plan of reconstruction, In 1868, .it ratified the 14th
Amendment for the occupied States. Llso in 1868, three Nor-
thern States —- Chio, New Jersey and Oregon =-- rescinded their
former ratlflc%tﬂon. Congrese revudiested this azction. --— See
harles ¥. Collins, The Fourteenth imendment end ine Stmues,
4~7 (Boston 1912); H.H.Meyer, The History znd lesn.ne of thne
Fourieenth Amen ument 2-5, 85-86 (lew York 1977).

“
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Toland assured the Senate that the clause that "No State shall

neke or enforce any law which shall gbridge the privileges or
immunities of citizens of the United States" secures ncthing berond
whot wes intended by vhe originel provision in the Comstitution that

-

"The c¢itizens of each State shall be entitled To 21l privileges
and immunities of the citizens of the several S‘“aues.“6 ) Senator
Poland mentioned the due process clause and the equal protection
clzuse, but he gave no explanation of their :eéning. He only said
thet after the abolition of slavery, it seemed to him that there
could bte no real objection to these clauses,

Keither Senator Poland nor any other Senator mentioned the
Federal Bill of Rights, that is Amendnments 1-8.

That the privileges and immunities clause of Art.IV, Sect.2
were the civil rights,}was well ¥nown, as well as what they were.
They had been litigated in the State courts over the years.63)
"hev were defined in the Civil Rights Bill of 1866 which hed been
debated in the 3%9th Congress almost simultaneously with the Four-
teenth imendment. 64) But what Bingham had put irto the Fourteenth
imendment was not the"privileges and immunities of the citizens of
the several States' of Art.IV, Sect.2, The words "privileges" and
"immunities" worked like a charm so that no orein the 39th Cong-
ress had noticed that the "privileges or immunities of citizens
of the United States,™ which Bingham had put into the Fourteenth
Amendment, were something diffgrent which never before existed in

+the Comstitution.

62) Cong)Clobe, id, 2961; H. H.Meyer, Pourteenth 4mendment 88 (supra
n.26

63) See H.K.Meyer, id. 20-26.



When in 187% the clause came for the first time under the

scrutiny of the Supreme Court in the Slaugnter—ﬁouse Cases, 83 U. S.

14 %all./ 26 (1873), the Court discovered it and held correctly

thet the Yprivileges or immunities of citizens of the United States®

ASA not concern the eivil rights embodied in the "privileges and im-~

munities of citizens in the several States" under Art.IV, sec.2,
The great mass of privileges and lmmunities embracing nearly every
ivil right belong to the citizens of the St ates 2s such and are
left to the Stete governments for security and protection, Id.754-
78 . The privileges and immunities of citizens of the United States
which no State can abridge are only those "which owe their existence
to the Federal Government, 1ts National character, iits Constitution,
or its laws.® I1d.79 . The Supreme Court mentioned as examples
thereof to come to the seat of government, to have the right of
free access to its seaports, to the subtreasuries, land offices,
and courts of justice in the several Stetes; to demand the care
and protection of the Federal Government over 1life, liberty and
property when on the hlgh sees or within the jurisdiction of =z
foreign government; the right to use the navigable waters of the
United States, however they may penetrate the fterritory of the.
several States, all rights secured to American citizens by treaties
with foreilgn nations -- all such rights are dependent upon citizen-
ship of the United States, and not citizenship of a State, Id,79-80,
Thus, the Supreme Court correctly saw that the privileges
or imrmunities clause of the Fourteenth Amendment does not contain

the prohibition of racial discrimination as to civil rights. .
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However, it would bhave made no difference if Bingham had :
simply copied the privileges and immunities clause of Art.IV,sect.2
of the Constitution. That clavse merely imposes én each State the
daty o extend to a citizen from arcther 3tate the same civil
rizhts as are enjoyed by its own citizens.GS) It does not prevent
z State from diseriminating between its own citizens. At the time
+he Fourteenth Amendment was adopted, all States had different
»roperty laws for married and unmarried‘women.‘lf a white married
woman who was a citizen of a State went temporarily to another
Stete, that State had to extend to her only the civil rights which
it extended to its own white married women citizens, not the civil
rights whieh it accorded to its white unmarried women or white
meles, Similerly, under Article IV, Sect.2, each State has the
duty to extend to a black citizen from another State only such
civil rights as it extends to its own black citizens, which may be
different from those it extends to its white citizens. Bingham's
bungling had omitted to put inteé the Fourteenth Amendment z prohi-
bition of racial diserimination as to civil rights , and the 39th
Congress feiled to notice it because it was in a hurry to pass the
proposed Fourteenth Amendment.

There is, however, a prohibition of discrimination, racial or
other, implicit in the due process clause and in the equal protec-

tion clause,

65) See H.H.Meyer, Fourteenth Amendment 39 (supra n.26).



Both clauses were older than the U.S.Constitution, but only

the due process clause was in the Constitution, namely in the

)

?ifth fmendment,

[

Supreme Court has alweys rejected srguments that th

g

o s

privileges or immunities of citizens of the United States in the

tf

Fourteenth Amendment had incorporated Amendments 1-8., The most

b

logicel argument against it is the presence of the Fifth Amend-
ment's dve process clause in the Fourteenth end”eﬂu. If it was
a2lready included in the privileges or immunities c¢lsuse, there
would heve been no need to mention it in the Fourteenth iLmendment

as a special clause,

5e The ecual protection clause imposes on each State the
duty to extend To eve person on its territory the
same protection of its laws. It does not guarantee
equal rights. .

The ecguzl protection clause says:

"No State shall ... deny to any person within its
surisdiction the equal protection of the laws."

ct
1,

$-4

lder then the U.S.Constitution, although it weas not & part

o
e

the constitutional text before the adoption of the Fourteenth

Amencdnent,

The words "protection of the laws" appear already in the
Journals of the Continental Congress. A resolution of June 24,
1776, provided:

"That 211 persons sbiding within eny of the Uhlued

Colonies and deriving protection frow the laws of

he szme, owe allegisnce to the szid laws. and are

nembers of such colony; and that 211 pewso 15 passing
through visiting, or make a temporary stay in any of
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he said colonies, being entitled to the protection
of the laws during the time of such passege, visita-
tion or temporary stay, owe, during the time of such
passage, visitation or temporary stey, allegiance
thereto.® 66/

The idea here expressed is, that every individual within the
juriediction of one of the colonies ds entitled to the protection
of iteg laws or, differently s+ated the laws of ezch colony will

protect without distinction of person, meaning equally, every in-
dividual within its jurisdiction, residents as well as tra351ents:‘

The seme idez appeared in some of the earliest State constitu-
tions, nemely in Article VIII of the Declarz=ticn of Rights of %
Permsylvania Constitution of 1776 end in alwmost the same words in
Lrticle X of the Declaration of Rights of the lMassachusetts Con-
stitution of 1780, as well as in Article VII of the Bill of Rights
of the New Hampshire Constitution of 1784,

During the debates of the 39th Consress which adopted the
Fourteenth Amerndment, Senator Wilson of liassachusetts had cited
the Massachusetts provision which rezds:

"Each individuel of the society has 2 right to

be protected by it in the enjoyment of his life,
liverty and property gececording to standing laws."67/

C) m

In the Civil Rights Bill of 1866 the same was expressed with the
words that every citizen of the United States shall have the same
right "to full and equal benefit of all laws and proceedings for

. ) . . . . 't
the security of person and property as is enjoyed by white citizens.'

66) V Journals of the Continentsl Congress 475, June 24, 1776,
Iibrary of Congress ed. Emphasis added. :

57) Cong. Globe 39th Cong. lst Sess. 1255,




,!‘;;4243,_1

Binghaem must have‘kndwn of Senator Wilson's citztion of the
Massachusetts provision, becasuse the languerse of his first draft

of the qurteenth Amendment resembles it very closely. It wanted
give Congress power to maie all laws t¢ secure to the citizens
of ezch State gll civil rights “and to all persons in the several
tetes the ecuzl protection in the rights of life, liberty and
property." (Supra 38).

Since the mejor objection to this version had been that it
would have given Congress the power to legislate directly for th
States in matters which belonged to their retezined rights, the
final version of the Fourteenth Amendment merely prohibits each
State from denying "to any person within its jurisdiction the equal
protection of the laws,"

During the debates, Bingham, the drafter of the clause. tried
to explain that it meant the egual protection of rights which a
person slrezdy had. He had repeatedly complained that freedmen and
white Unionists travelling in the South had been attacked, driven
from their propverty, and even murdered, and that the States would
not orotect them. These people had a right to be equally protec-
ted.68) In other words, equal protection of the laws does not
mean that all rights shzll be equal, but only that the protectidn
shall be equal. Each country cen, and each civilized country will,

give to any person, women as well as men, children s well as

adults, citizens as well as aliens, the same protection of his

person and property in accordance with the country's laws. But

68) See for details Alfred Avins, Fourteenth Amendment leltat"ons
on Banning Racial Dlscrlmlnatlon, 8 Arizone law Rewiew 236(1G67);
and Avins, The Equal "Protection" of the Tews: The Original Un—
derstandlng, 12 New York lew Forum 385 (1966),
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no coun*ry will give to every person the sanme rights. Each country
has d;fferent laws for adults and children, end for citizens and |
zliens.If the Yequal protection of the laws," which under the Con~
stitution no Stete may deny to Many perscn," meznt equzl rights, no
State could prevent any alien from running for public office and
from voting in the elections. All = hostile government would have
to do, would be to send plane loads full of its followers at elec-
tion time to swamp the bzllot boxes. This would be a peaceful way
of taking over the United States.

The egqual protection clause is a very important provision. If,
for instance, the lew protects only the property of white persons
sgainst trespass and not the property of blacks, the right to
acguire and own property would be of little value to the blacks:
and unless the criminal laws will extend the same protection against
essault and murder toyggggz person, all the rights an unprotected
person may have will not benefit him much;‘In short, if & State
by its lews accords toc a person & right, it owes him the benefit
of 211 such laws which the State has enacted for the protection of
such z rignt, |

It is interesting that the Supreme Court never tried to con-
strue the privileges or immmnities clause in accordance yith ‘fis
intended meaning, notwithstanding its imcorrect language, namely
to impose on the States the duty not to discriminate as to givil
rights on account of race. Instead, the Supreme Court misused the
equal protection clause for thét purpbse, although it fifted,

neither into the language, nor had it been intended by the framers.

Therefore the Supreme Court changed "egual protection of the laws®
into "equal rights," but only when it suited the Court.sg) The

69) See for details H.H.,Meyer, Fourteenth Amendment 150—157,
242-263 (supra n.26).



Supreme Court "1ncorporated“ so to spezk, "equal rights" into the

egual prote0u10n clause. For instance,in Ex varte Virginia, 100 U,S.

339, 347 (1879), J. Strong, speaking for the Court. szid that

“egual protgction of the laws" meant "equal rights to all persons,”
vest
but in Sitrauvder v./Virginia, 100 U.S.. 303, 309-310 (1879), the

seme J.Strong sald that a Negro male citizen of Virginia on trial
for a2 murder weas denied "equal legal protection" if tried by a

jury from which black meles were excluded, but women, children an

£

aliens 4id not have the same right of being represented at the jury.
Trus, the Supreme Court undertock to dictate to the States the com-
position of their juries, although, as J.Field pointed out in his
dissenting opinion, 100 U.S,.,, at 367, the Fourteenth Amendment was
only intended to apply to civil rights, and juries were not part

of the c¢ivil rights (see supra p.30): During the debates on the
Civil Rights Bill, special assurance was given that juries were

1,70) and since the Fouriteenth Amendment

e

not ineluded ir the bi

I

merely was intended to protect the Civil Rights Bill, the people of
the several States were entitled to believe that their jury courts
were not affected by the Fourteenth Amendment.

Similarly, schools were not insluded in the civil rights
(supra pTBO) and were, therefore not intended to be affected by l
the Fourteen L,Amerdmert. But on May 17, 1954, tne Supreme Courtb
decreed in Brown V. Board of Eaucatlon, 347 U.S. 483, 495 (1954),

that raecizlly segregated schools were unequal and therefore V1olate

the equal protection clause of tne Fourteenth Amendment, of course,

70) Cong. Globe, 39th Cong. lst Sess., App.156; H,H,Meyer, Four-
Teentn Amendment 92-93 (supra n.26),
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there were no complaints that the police did not give black
gschools the same protection as white schools. What was meant by

the Suprene Court, was explained in the second 2rown decision,

548 U.8e. 294, 301 (1955), namely that black children had en egusl
right as white children to be admitted to 2 public school, I be=-
lieve that the country would have adjusted to this innovation,
‘because there was at that time & widespread Feeling that it was
wnfair to refuse a child admisgsion to a public school solely because
of his race. But soon it became cleer that "equal righte' irn school
desegregcetion meant & numerical balance of black and white skins
without any regard of what was behind the sgkins, that is without

IO £y

regard to their educationzal standing. A4s dlctuted by the Supreme

Court in Swann v. Board of Education, 402 U.S. 1 16 (1971),"each
school should have a Erescribed ratio of Negro to white students

-5,

flecting the proportion of the district as 2 wnole.‘ Since the
Supreme Couxrt created a "constitutional ecuzl right" to education
by its incorporation of "equal rights" into the equal protection
clause, federsl judges have assumed the oversight of public schools.
In order %o force on them the judge zpproved ratio of racial mix,
unelected life-tenured judges have overruled elected school boards,
have seized the administration of schools, have  even ordered
elected governmment officizls to find mllllons of dollars to pay

for the costs of compulsory racial integration 2nd unwenied bus

transportatiOn.7l}

71) For ;nstaﬁce, on Julv/l§83, the Washington Post (A-2) and the
Washington _Lmes (4A) reported that U.S.Distriect Judge Shadur
has "ordered" the federal government to find 2t least $14.6
million to help desegregate Chicago's public schools and to
set acide 250 million to 2id in finaneing the effort over the
next 5 years, — On July 6, 1983, the Washington Post reported
that Governor Bond of liissouri would appeal an order of U,S.
Distr.Court J. Hungate "approving" a "voluntery" desegregation
plan between the Cityof St.Louis and its suburbs because of



avi ngz accustomed themselves to reach into the classrooms of
State supported schools for recial reasonsg, federzl judges did this
for the purpose of interfering with school regulations and school
LN I P

i g4 - . . 5 4 B - e wd whoriem Tm R
Ateniviine, vhere no racial guestions were =2t gicle, Since there
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was no constitutional authority for such actions, the courts dif-
Tered as to whether they should base their interference on their
“incorporation” of “equal rights" into the equal protection clause
or on their incorporation of the First and Ninth Amendments into
the due process clause of the Fourteenth Amendment.72)

Diszenving in Tinker v. DesMoines Scheol District, 393 U.S

"on entirely new erz in which the power to control

pupils by the elected *officials of state supported

public schools ...' in the United States is in ul-

timate effect transferred to the Supreme Court.”

Justice Black also voilced concern over the disruptive effect
vhich the Court's interference must have on the efforts of school
officials to keep discipline in the schools. It is not hard to
imagine the effect on school diseipline when immature high school
boys are told by & U.S.Court of Appeals that they do not have to

obey a school rule concerning length and siyle of onefs hair

Note 71 continued,

the cost estimated between $37 million and well over 100 mlllﬂon
in the first year.

72) See Tinker v. Des Moines School Distriet, 393 U.S. 503 (1969)
and other cases cifed in Macklin Flemming, The Price of Perfect
Justice. The Adverse Consequences of Current Iegal Doctrine
on the fmerican Courtroom 129-134 (New York 1974); and H.H,
TEeTeT, Fourteenth Imenament 249-254 (supra n.26).
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because‘ﬁﬁzaxxx they had a "constitutionél“ right secured by the
"penumbres" of the First and Ninth Amendrments, as made applicable
o *the Steies through the due process clause of %he FPourteenth
’;mezéﬁemt,to wear their heir "at zny length or in any desired
manﬁerg73) or that the egqual protection clause (read egual rights)
was violated by a school authority;which pernitted girls fo wear
their heir longer than boys.!d)

The deterioration of the public schools hés long been a matter
of common knowledge, but almost’never have the news media menitioned
the responsibility of Congress and the federal courtis. However,
on June 30, 1983, the Washington Post had a2 headline, "Reagan
Blames Courts for Education Decline’(p.A-2), and the Washington
Times wrote on the same day,"Rezgan pins school deeay on Government."
(4-2). Both newspapers reported a speech of President Reagan in

which he pointed out that interference by Congress and the federal

c

19}

urts had leff students without "the cuality teaching they need
and deserve," and which tock & back seat to other objectives:
Federal court decisions had public schools "leading in the correc-
tion of long-standing injustices in our soclety: racial . segrega-
tion, sex discrimination, lack of opportunity for the handicapped.”
President Reagan understands the importance of . the public
schools for the Nation's welfare., He also understands the necessity
73) Breenm v. Eabl, 432 F.2d 1259, 1266 (7th Ci£.1970); Stull v.-

Schogl Board of -Western Beaver, 459 F.2d 339, 347 (3rd Cir.
1972).

74) Crews v. Clones, 432 F.2d4 1259, 1266 (7th Cir.1970):




f‘;;; ; §4 .
of returning control ovér them to the States and loczal communities,
I think he can also be made to understand that legislation designed
to pre"eﬁﬁ federal courts from taking jurisdiction in matters re-
lzting to sghools, religion and abortion do not take from the
federal courts, including the Supreme Court, any avthority which

they rightfully exercise under the Constitution, but would pre-

4

ent them from exerecising an authority over rights retained by
the Stetes over which the Constitution has grénted no federal
judicial power,

Meny people have also begun to understand that regeining
control over their schools depends on whether or not democracy in
the United States will prevail, Eliza Paschall, writing in the
Weshington Times (July 5, 1983, p.2-C), criticized that since
May 17, 1954, the date of the Brown decision, "the racizl mix of
student bodies has been our national education priorityj"
"achools zre not subject to judicial oversight for poor science
curricula. but schools with low racial scores are subjegt to seru-

o : ~who ,
tiny by our highest judicial authorities / may overrule duly

elected school officials on school matters.” She ends her article
ith the words:

"If in any community we do not have the schools we

want, then our claims of self-government are a sham

end & pretense, and there is no hope for democracy."

The Americzrn people should understand that they cannot have
the mmkiim schools they want unless the people in the States can
zgain exercise their retained right protected by the Tenth Amend-

ment, to meke their own laws with respect to schools, undisturbed

by federal interference.
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In 1972, CongreSS, with the blessing of the Supreme Court,
even dicteted to the States their employment practices by inecluding
into the Zguzsl dmploymeqt Cpportunity det of 1972 employees "sub-
iect to the civil service laws of a State government, governmental
zoency or political subdivision,! and even Yeuthorized® the federal

a »

courts To sweard money dameges in avor of a private individuz
ageinst a State government; Plainly, this is incompatible with the
sovereign immunmity of the States Secured by the Eleventh Amendnment,
hut the Supreme Court upheld it. 75)
Thus, the "incorporaztion" of Yecual rignts" into the equal

protection clause of the Fourteenth imendment has finally hed the

ffect of resurrecting the first version proposed as Fourteenth
Amendment which was not even able to pass the House of the 39th

Congress because 1t would never have been ratified by the .States

(supra 33-36).

=]
%53
™
o
H
n
(@]
ey
PO
(55
[
)
i
Ny
7Ny
n
e g
L]
o
Ja
et
]
[
i3]
ot
o
Pt
0
ot
b )
A
't
L 3
to
|
b
(|
m
H
~J
d
i
B
N
\J1
P
1=
(\e)
~J
(82
o g
.




E. The due process clause guarantees to any person
charzed with crime access to a proof procedure,
today called trial, where he hes an opportunity
to defend himself agalnst the accusation.

i s " o e i s S i i 2N i S, i 4. A A S B W W

The Constitubion cannot he horigzed by
the "incorporation® of a2lien matters,

——— it .

]
oy
S

The due process cleuse of the Fourteenth imendment is the clause
most misused by the Supreme Court as =2 conduit to “incorporate"
into the Constitution matters which had been reizined by the States,
in order to place them under federzl control.

Theose Americzns who ever have talen the trouble of lmowing
their U.S.Constitution ought to understand that this Constitution
was drafted and ratified by the States, acting through men elected
by the people of the severzl States, and that, in order +o creat
a "general governnment",the States gave up some of their powers

and delegated them to the "general government." These powers were
enunmerated in the Constitution. In order to carry into execution
these enumerated powers, the Constitution has esuthorized Congress
to meke laws "necessary and proper" for this purpose. Madison ex-
plained in Yo.44 (pp.285-286) of the Federzlist Papers that they

he means for carrying out the powers enumerated in the Consti-
tution. They are the iny "implied" or "inherent" powers possiéle
in the Constitution. "Inherent powers“ can only be such powvers as
are necessary‘and proper for carrying into execution powers ex-

~pressly given in the Constitution.76)

76) See also Hamilton in The Federalist Papers, Po 33, DD 202—203
ew American Library ed, 1961)
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Ls clearly exzpressed by the Tenth Amendrment, unless a power
ig enumerated in the Constitution or expressly prohibited by it
to the States, thet power hes been retained by the States. Powers

retained by the States are not in the U.S.Constitution and therefore

not under federal control. The powers mentioned in amendments 1-8

are not powers granted by the Constifution to the Federzl Govern-—
ment, but special restrictions on the Federal Government:‘lt ought
o be obvious that, to transfer a power retzined by the Sitates into
the Constitution and thereby place it under federal control, re-~
cuires a2 constitutional amendment zccording to Art.V of the Consti-
tution, The Constitution has given the authority to amend it only
to persons elected by the voters, namely to two-thirds of Congress
and to the legislatures or conventions of three-fourths of the
States; The Constitution has given the Supreme Court no suthority
%o change it. ’
Consecuently, when the Supreme Court puts something into the
Constitution whieh is nowhere in it, as, for instance, zbortion;
or if the Supreme Court takes one of the retzined State rights
mentioned in Amendments 1—8 zas snecial restrictions on the Federal
Government and places it into the ourteenun Amendment the Sup-
reme Court has attempted to change the Constltution, A legal amend-
ment mede in accordance with Const.Art.V‘ﬁill change the constitu-
tional text. An illegal amendment attempted by‘the Supreme Court
in the guise of constitutional interpretation cannot change the
constitutional text, a sure sign: that the Supreme Court cannot
change the Constitution. But with the help of raw federzl enforce-
ment powers the Supreme Court could prevent the people of the
several States from exercising their constitutionally protected

right to make their own laws respecting religion, abortion, appor-
tionment of State legislatures and many other matiers,



{b) The purpose of the due process clzuse is to
guarantee to any person accused of crime s
proof procedure before he can be sentenced

. to death, or imprisonment, or forfeiture
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The Supreme Court's misuse of the Fourteenth fimerdmentfs due

3

ey
-

ess cleuse as tool for its incorporztiion theory has turned
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his cleuse into incomprehensible nonsense, But its lengusge can
be easily understood by those who know its history. The due process
clause of the Fourteenth Amendment reads:

" ... nor shall any State deprive any person of
life, liberty, or property, without due process
of lew,"

There was no discussion with respect to that clause, when the
Fourteenth Amendment was debated in 1866 in the 39th Congress, An
explanation of what Congress had in mind when it adopted the due

process clause came five years later, in 1871, in the 42nd Cong~

>

ress, vwhen g debate arose concerning the meaning of the first sec-

-

tion of the Pourteenth Amendment. Representative Garfield who had
attended the debates of the 39th Congress which adopted the Four-
teenth lmendrent, szid with respecet to the due process clsuse

thet it was copied from the Fifth Amendment. There, it operates

only as a restraint on Congress, ¥hile here it is a direct re-.
strzint on the States.

"T+ rezlizes the full force and effect of the clause

in Magne Charta, from which it was borrowed, and there

is now no power in either the State or the national
Government to deprive any person of ... life, liberty

and property, except by due process of law; that is by
an impartial trial according to the laws of the land."77/

77) Cong..Globe, 42nd Cong., lst Sess., App.153 (1871).
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Thé rezgson for the lack of controvefsy is not hard to find.
It was well known that in most States procedural rules for blacks,
crd in some Stotes also for Chinese, differed frém those that
aovlied to whites, and it was also well kmown thet in meny cases
this situetion had resulted in an outright denial of justice.
There was agreement that "eny person", meaning any humen being
without distinction as to race or color, should be entitled to
the szme vrocedural rules, because otherwise he could not heve,
in Garfield's words, "en inmpartial trial sccording to the laws
o the lend."

The history of due process of law shows that in the minds of
the men who adopted the Fourteenth Amendment the phrase siill had
substantially the meaning whiech it had since its inception in
Chapter 39 of the Magna Cearta Qf 1215.78)

One of the chief grievances of the barcnage snd commonalty

~

ereinst Fing John was thet he hed violated their rignt to have

law - habeat legen -~ that is court proceedings with Judgment and
proof, by issuing writs of execution without court proceedings. In
Chapter 39 of the Great Charter, the barons forced the king to

79)

pronise that no freeman'~”’/should be arrested and imprisoned, oxr
disseized. or outlawed, or in any way destroyed, nor would the king
himself go, nor send his men, to inflict punishment on him through

the use of armed force, except by the lawful judgment of hig peers

and by the lex terrae (literally, "by the law of the land.")
) See Sor details H,H.Meyer, Fourteenth Amendment 125-149 (supra
n.26). ‘

72) "Freeman" in the Megna Charta very probzbly referred to free-
holder; see Vllllam S.licKechnie, lagna Carta.\2d ed. Glasgow 1914)
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The Norman legal sources used the expression lex for one of

the recognized modes of proof. They were the COZ?UT?&U;OH oath with

st

18]
o0

2th he

ivers, called lex disraisinze or lex PTODabll;S, vhich could

oy
O]

alle;gea by the Jjudicial duel, called lex ulirsta; the ordeszl ,

celled lex zpperens or menifesta; end attesting witnesses who tes—

tified and swore to the genuineness of =z recorded trensaciion vwhich

thev had been selected to witness, called lex recordetionis. To-

gether they were called the lex terrse.

In 1354, in a2 formel confirmation of "the Great Charter, an

f:l'

the Charter of the Forest, and all other statutes before thig time
mede znd used," 28 Edw.3, 0.1,3 (1354),Fing Zdwvard IIT extended
the benefit of the provision to any man "of what estate and con-

dition that he be" and replaced "except by the lewful judgment of

his peers and per legem terrae" with "without being brought %o
answer by due process of lew," The right to answer meant the right
to defend himself azgainst an accusation and, in case of dernial,
have»a proof procedure. By 1354 the old modes of proof of the

Varme Carte hed pertly been abolished. partly died out. and had

W
Py (¥

r other types of procedure: in the common lzw courts
by the jury procedure, in the King's Couneil by the ecclesiestical
procedure which developped into the equity procedure. While the

lex terrze had referred to a particular proof procedure, due process
) P

of law now referred to any re*ul T procedure pursuvent to law,
Ieter, the expression’"due process of law" was adopted by New York,
from where it got into the Fifth Amendment of the U.S. COPSuluutlon.
When it was included in the Fourteenth stmendment, it was slready

more than 600 years old. ing 2ll that time, it had essentially



- 61 -

preserved the same meaning, namely that no person could be sen-

tenced to death (deprived of life), or to imprisonment (deprived

of liberty), or to forfeiture of vroperty (deprived of property)

without first having been given access to a preoof procedure, todﬂw

czlled trial. In short, it guaresntees to any person charged with

crime z trial pursuant to law.

(e) ¥hen interpreting the Fourteenth imendment,
the Supreme Court ruled that the due process
clause guaranteed to any person charged with
crime a trial pursuant to law, and that it
¢id not apply to the Siates any of the other
provisions of Amendments 1-8,

When the Supreme Court truly interpreted the 1angu zge of the

due process clzuse in the Fourteenth Amendment =nd gezve it its

natural meening, it had to arrive at fundamentally the same result,

namely that the due process clause guaranteed to any person charged

with erime 2 trizl pursuvent to law., 41 the szme time, the Courst
z1so had to rule thet none of the other provisions of Amendments
1-8 had been included in the Fourteenth fmendment, because this

is the only lozicel conclusion which can be drzwn from the language
and history of the Fourteenth Amendment.

Taus, in 1875, the Supreme Court held in Welker v. Szuvinet,
92 U.S. 90, 93 (1875), that the Seventh Amendment which provides
for jury trials in suits a2t common law, has not been made appliczble
to the Stetes by the Fourteenthyﬂmerdment and that "Due process of
law is process due according o the law of the land. This process
in the States is regulated by the law of the State.®

Also in 1875, the Supreme Court held in United States v.
Cruikshank , 92 U.S.542, 551, 553 (1875), that the First and Second
Amendnents, like the other amendments proposed and adopted at the
same time, were not intended to limit the powers of the State
governments, but to operate upon the national government zlone,




In 1884, the Supreme Court held in Hurtedo v, California,

110 U.S. 516, 5%4-535 (1884), "The naturel and obvious inference
is, that in the sense of the Comstitution, 'due process of law!

was not meant or intended to include, ex vi terrini. the institu-~

A S FUSNY. SR i IO -2 a o 11 SO 5 2 T 4 S U b - N
vion ond procedure of =z ogrand jury.” In the Fourteenth ‘mendment,

*

due process of law "refers to that law of the land in each State,
which derives its authority from the inherent =nd reserved powers
of the Stzte.”

In 1915, the Supreme Court said in Frank v. Magnum, 237 U.S.
326 (1915): ‘

"is to the 'due process of law' that is required by the
Fourteenth Amendment, it is perfectly well settled that
2 criminel prosecution in the courts of = State, based
upon a law not in itself repugnant to the Federal Con-
stitution, and conducted according to the settlead

course of judicial proceedings as established by the

law of the State, so long as it includes notice, and

a hearing, or an opportunity to be heard, before a
court of competent jurisdiction according to esteblished
modes of procedure, is ‘'due process' in the constitutional
sense," citing a long line of Supreme Court decisions.

In 1922, the Supreme Court stzted in Prudential Insurance Co.

v. Cheel, 259 U.S. 530, 538 (1922):

".eo neither the Pourteenth Amendment nor sny other
provision of the Constitution of the United States
imposes upon the States any restrictiomsabout 'freedom
of speech' or the 'liberty of silence;! nor, we may
add. does it confer any right of privecy upon either
persons or corporations.”

Finally, in 1959, in Bartkus v. Illinois, 359 U.S.121, 124
(1959), J.Frankfurter, speaking for the Court, said: .

"We have held from the beginning and uwniformly. that
the Due Process Clause of the Fourteenth Amendment
does not apply to the States any of the provisions
of the first eight amendments as such. The relevent
historical materials have bheen canvassed by this
Court and by legal scholars. These materials demon~
strate conclusively that Congress and the members of
the legislatures of the ratifying Stetes did not con-
template that the Fourteenth Amendment was a short-
hend incorporation of the first eight amendments
meking them applicable as explicit restrictions upon
the States." (Citations omitted).
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It ieg, therefore, clear thaet the due process clause of the
TR 2L

Fifth imendment is the only clause of the Federal Bill of Rights,

thet ig Amendments 1-8, which the Fourteenth Amendment has mede

[

. b deey Lt AT s o o
to the States, and that the lerzuope of the due process

clzuse makes it impossible to ineclude any of the other provisions

of Amerdments 1-8.

(d) The Supreme Court invaded the retained rights
of the States for the purpose of enlarging
its jurisdiction and force federal control on
powers reserved to the people of the several
States., To achieve tn¢s, the Supreme Court
hed to depart from the Constitution in dis-
regard of the oath imposed by the Constitu~

tion on every judge,"to support this Consti-
Loade L4
Lk u.:.OI’l.

——

1 became soon clear that the judges of the Supreme Court

were not willing to stz ithin 1t imit he nstitution
t 1ling ¢ tay within the limits of the Constitut ’

heir oath of office to support this Constitution notwithstanding.

An indicetion came as early as 1798 in Celder v, Bull, 3 U.S.

(3 Dall.) 386. The only question in that case was whether a Connec-

ticut statute granting =2 new trial in =z particular civil case was

-y

.~
zn exZ LOSt

ecto law within tbe meaning of the U,S.Constitution,
The Supreme Court held that the constitutional prohibition to

Congress and the States to pass an ex post facto law applied only

t0 eriminal lsws. But J.Chzse, who delivered the opinion of the
Court, could not resist to add to it his persdhal philosophy con-
cerning the powers of the legiglatures. He said: "I cannot subscribe
to *the ommnipotence of a State leg slafure, or that it is =2bsolute

and without control, although its authority should not be expresslv

restraeint by the constitution, or fundemental law of the State M
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There are certain vital principles in our Ifree republicen govern-

ments which will determine and overrule zn sbuse. of le~*s”at1ve

. nower. An act of the legislafure contrary to the grest first prin-

ciples of tle social compact cannot be considered & righiful
exercise of legisletive autiority. 3 U.S.. 2% 387-3EC.

J.Iredell, concurring with the Court's opinion, found it
necessary to state his disegreement with J.Chase's views. He re-
minded him thet the people, through their representatives, have
ined the objects and lirmite of legislative powers in the consti-
Ttutions of the States znd of the United States, These are the sole
limitetions on the legislatures. They are zlsc linitations on the
powers of the courts, for only when the legislatures tre ansgress
these boundaries is there any justificztion for the courts to
declare & legislative act invalid. BVU;S., at 398-399,

In Czlder v. Bull the views of J.Chase were nmerely dicta., They

were soon to become the guiding principle of the Suprenme Court.

Judges began to rule, not by the written Constitution and lews,

o

ut by "fundamental principles of right and justice inherent in

“he nature and spirit of the social compact,? or "the nature of
free government,”" or "the principles of elvil liberties," or -

. 80
"natural rights." )

80) See Chzrles G. Haines, The Revival of Natural ILew Concepts,
04-95 (Cambridge 1930); J.A.C.0rant, The Noturel 1ewW bock—
ground of Due. Process, 31 Columbia L.Rev.56 (1931).
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gse of the incorporation of = nrovision of the
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Tederal Bill of Rights into the due process clause of the Fourteenth
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wag Chicego, Burlington and Cuiney R.R,Co. v. Chicaro,
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1897), and the provisicn was the just compensatioh
clzuse of the Fifth Amendment, whlch prohibits the Federal Govern~
ment from teking private property for public use without just com~
pensation.

The case involved the extension o a pu 1ic street across the
right of way of the railroad compény. After 2 jury trial, the jury
warded & compensation of one dollar, The 1llinois Supreme Court
affirmed. It found that the railroad was not damaged. The U,S.Sup-
reme Courti granted a writ of certiorari, J.Harlan I delivered the
opinion of the Court. He contemplated at length about the importance

of the protection of private property as "a vital principle of re~

publican institutions,” and sbout thée reguirement of just compensa-

3

tion for proverty tzken for public use as a doctrire of the common

.‘r

law, founded in "naturel equity", and laid down by jurists as a

principle of "universal law." He concluded:
"The legislature may prescribe z form of procedure to be
observed in the tzking of private property for public use,
but it is not due process of law if provision be not made
for compensztion. ... Due process of law as aprlied to ju-
dicizl proceedings instituted for the taking of private
property for public use means, therefore, such process as
recognizes the right of the owner to be compenszted if his
property be wrested from him and transferred to the pub-
lic." 165 U.S. at 236,

The Supreme Court, nevertheless,affirmed the judgment beczuse it

fcund that the last clause of the Seventh Amendment, "and no fact

tried by a jury shall be otherwise reexamined in any court of the

United States, than according to the rules of the common law,"

prevented the Court from reexamining the facts on which the ver-

dict in the State court was based.
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The irony of it was that the Constitution of Illinois 4id em-

body the principle of natural law that the State must protect

3
H
N
3
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cperty, and if it takes it for public use, it must pay
compenestion; and Illinois statutes did provide for a procedure in
condemnation proceedings. Logically, Illinois guaranteed the right
of compensation as part of its substantive lew, where it belonged,
and not as part of its procedural law, where it had no place. There
was, therefore, no reason for the Suprene Couft to display its con-
cern for a fundamental law of universal falrness and justice, much
less for the illegal creation of z new "constitutional" concept to
protect it and illegzlly write into the due process clause of the
Fourteenth imendment the just compensation clause which the framers
deliberately had omitted (supra p.37), a fact which Supreme Court
judges hed acknowledged on various occasions.gl) Moreover, J.Har-
lan's attempt to write into the due drocess clause, which is & pro-

cedural provision, the substanitive provision of just compensation,

makes no sense. But henceforth, Chicego, Burlington and Quiney R.R.
vj Chiecaro, supra, became “authority" <for the new "constitutional"
rule theat the just compensation clause of the Fifth Amendment had
been mede "applicable” to the States by the due process clause of

the Fourteenth Amendment.

81) Davidson v. New Orleans, 96 U.S, 97, 193-194 (1877); val.s.brook
Irrigation District v, Bradley, 164 U.S. 112, 158 (189
iilwaukee and S5t. rPeul R,R.Go. v. Hinmesota, 134 U.S. 418 465
(1890), Bradley, J., dissenting.
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On the same day (March 1, 1897), the Supreme Court evidently

discovered that the word "freedom" in the due process clause of the

. Fourteenth Amendment could be used to connect it with any "freedom®

the Supreme Court wished to force on the States. Om that day it was
"freedom ¢f contract." This is not part of emendments 1-8. In fact,

it appears novhere in the Comstitution. In illgever v. Louisiana,

165 U.S. 578 (1897), and a few years later in Lochner v. Hew York,
198 U.S.45 (1905), the Supreme Court rezd freedom of contract
directly into the Fourteenth Amendment's due vrocess clesuse,

Irn Zochner v, lew York, the Supreme Court held uncomstitutional

2 New York stetute limiting the working hours of employees in
bakeries to 60 hours & week, or 10 hours a day. The Court said:

"The general right to make a contract in relation to
his business is part of the liberty of the individual
protected by the Fourteenth Amendment of the-Federal
Constitution. Allgeyer v. Louisisna, 165 U.S. 578.
Under thet vrovision no State can deprive any person
of l;fe. liberty or nro“erty without éue »nrocess of
law, The right to purchase or to sell lebor is rart
of the llbern" protected by this amendment, unless
there are circumstances which exclude the right."

198 U.S., at 53.

-y - -
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be noted that the compleinent was not & worker who wanted

joX

to wori longer hours, but a baker who had been fined Tor having
violeted the stziute. ’

But how can such a statute violate the due process clause?
The clauvse clearly permits the States to take-freedom, that is
sentence =2 person to~imprisonment, but not without the protection
of the procedural rules appliéable to his case, designed fo ascer-
tain his guilt or innocence (supra 58-61). TInterpreted differently,
the due process cleause makes no sense. Only by depriving it of its
meaning, could the due process clause serve as a "constitutional®

excuse for the federzl courts to sit in Jjudgment over the social
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or economic values of a State statubte. Thus, without constitutional

guthority, in a clear departure from the constitutional lerguesze,

the U.S.Supreme Court seized the power to suppress in the bud th

5
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mrteota of the Ztete legislatures 1o poss needed socizl legizlo-
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tion. Izater, when the social conscience siruck & svfficiently num-

ber of judges, the Supreme Court "permitted" the States to pass

Q

ertain welfare laws under the guise of "police power."82>J.Holmes
cbiected to this practice. He saild:

",.. When legislatures z2re held to be authorized to 4o
enyvthing considerably affecting public welfare, it is
covered by apologetic phrases like the police power, or
the gtztement that the business concerned hag been dedi-

ceted o g public use ...

I do not believe in such apologies., I think the »proper
course is to recognize that a state legislature can do
whatever it sees fit to do unless it is resirzined by
gome express prohibition in the Constitution of the United
States or of the State, and that Courts should be cereful
not to extend such prohibitions beyond their obvious
meaning by reading into them conceptions of public policy
that the particular Court may happen to entertain." Tyson
& Brother v. Banton, 273 U.S. 418, 445-446 (1927), Holmes,

Je, GiSSENTing,
The simple truth is that in 211 such cases the Supreme Court
78 not really interested in an honest interpretation of the Consti-
towards
tution. The Court's interest was directed/ixm creating new "consti-
tutional" restreints on the States in order tc be zble to take

jurisdiction over forever more retained State rights, so as to de-

prive the people of thelr constitutionally protected right to meke

ct

heir own laws in these matters in seccordance with thelr own wishes.
Occasionally, & majority of the Supreme Court had an attack of

honesty and rexembered the Constitution. But it never lasted long,

82) See Z.Z.Mever, Fourteenth Amendment 219-221, and cases their
cited (supra n.26).



hus in 1922, in a 6 to 3 decision, in Prudentisl Insurznce Co. V.

Caeelk, 259 U.S. 530, 5358, the Supreme Court szid:

", .. the Constitution of the United Stztes imposes
upon the States no obligation to confer upon those

wend dan & T e o IR+ L R 4 . : \ ES D 2 lm e - S
thin their jurisdiction either the right of free

speech or the right of silence."
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... 28 vwe have stated, neither the Fourteenth
Amendment nor any other provision of the Consti-
tution imposes upon the States any restrictions
ebout 'freedom of speech' or the 'liberty of
silence;' nor, we may add, coes it confer any
right of privacy upon either person or cor-
porations.”

Zut only three yeers later, in 1925, in 2 7 to 2 decision, in Git-

low v. New York, 268 U.S. 652 (1925), the Supreme Court said:

"For present purposes we may and do assume that
freedom of speech and of the press -~ vwhich are
protected by the First Amendment from abridgment
of Congress —- are among the fundamentzl personal
rights and ‘liberties' protected by the due pro-
cess clause of the Fourteenth Amendment from im-
pairment by the States."268 U.S.. at 666,

In 1963, in Ferguson v. Skrupa, 372 U.S.726, 730 (1963),

Jd.Black, speaking for z unanimous Court, declared:

"The doctrine that prevailed in ITochner, Coppasge,
Adking, Zurns, and like cases -- that cue process
authorizes courts to hold laws uvnconstitutional
vhen they believe the legislature has acted un-
wisely —- has long since been discarded. We have
revurned to the original constitutionzl proposi-
tion that courts do not substitute their socizl
and econonic beliefs for the Jjudgment of legis-
lative bodies, who are elected to pass laws,..
Iegislative bodies have broad scope to experiment
with economic problems, and this Court does not
sit to 'subject the State to an intolerable super-
vision hostile to the basic principles of our
Government end wholly beyond the protection which
the general clazuse of the Fourteenth Amendment
intended to secure.'® (emphasis added).




However, at the same time, in 1962 in Eneel v. Vitale 370 U.S.

421, and in 1963 in Abington School District v. Schempp, 374 U.S.

203, the Supreme Court ruled unconstitutional wvoluntary prayers in

P N OO S P ey b P 1 4 . I S - S ahe
Ztzte public schools by inventing = "constituiional" mendate of
<

separation of State and church which, according to the Supreme Court,
the fremers had intended to include in‘the First Amendment's
religion clzuse, and by declaring that the due process clause of
the Fourteenth imendment had made it "applicable' to the States,
The religion clause reads:

"Congress shall meke no law respecting an estzblish-

ment of religion, or prohibiting the free exercise

thereof " :

Qbviously, there is nothing in its language which suggests an
interpretation that it intended to mandate "a wall of separastion
of State and Church;" nor do the debates of the First Congress
where the First Amendment was drafted mention separation of state
end church with cone word. Cn the contrzry, these debates 2nd the
preamble placed by the Senate as introduction to the Bill of Rights
make azbsolutely clear that the First Amendment's religion clause,
like 211 the other provisions oI the first eight amendments, was
fequested by the Staztes as @ special restriction on the Federal
Government (see supra pp.21-24), and that the purpose of the ré;
ligion clause was to prevent Congress from establishing a national

church or national religion and from interfering with the free

exercise of religion in the States. 1 Annals of Congress 729-731.

The due process clause of the Fourteenth Amendment reads:

", ..nor shall any State deprive any person of life,
liberty, or property, without duve process of law."
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The Supreme Court's explanation zs to how the due process
clause could have made the religion clzuse applicable to the
Stztes hes just as little connection with its language and its

constitutional mearning. (Cf.supra 58-63). Thus, the Supreme Court

szid in Abington v. Schempp, 374 U.S., at 215-216,"this Court has
decisgively settled™ that the First imendment's religion clause "has
been mede wholly applicable to the States by the Fourteenth Amend-

men%," e¢iting as “authorities" Cantwell v. Connecticut, 310 U.3.

296, 303 (1940), a number of other Supreme Court decisions and, in

o footnote, Gitlow v. New York, 268 U.S, 652, 656 (1925). In Cent-

well v, Connecticut the Supreme Court said that the'"fundamental

concept of liberty" embodied in the due process clause -of the

Fourteenth Aimendment Yembraces +the liberties guaranteed by the

First fmendment;® and in Gitlow v. New York, supra, the Supreme
? : ] xs

Court "assumed" "that freedom of speech and of the press —— which

= o T Y B 4 L.
gre provectec L7 e FIIrSv amerngnent

from sbridgment by Congress —-
are zmong the fundamental rights and 'liberties'! protected by the

due process clause of the Fourteenth Amendment from impairment by

the Stetes,”

But the Supreme Céurﬁ had not said thet prayers in State pub-
lic schools vioclated freedom of religion. It said thaf they violated
the eclause thet Congress shall meke no law respecting an establish-

ment of relizion. The prayer which the Supreme Court had declared

to be unconstitutional in Engel v. Vitale, 370 U.S.421'(1962), was:

"Almighty God, we acknowvledge our dependence upon Thee, and
we beg Thy blessings upon us, ocur pearents, our teachers, znd
our country." :

83) See Engel v. Vitele, 10 NW.Y.3d, 174, 179; 176 N.E.2d4 579,
580 (1961)
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How could that honestly be called an esitavlishment of religion?

ind how could the "freedom" of the First Lmendment, being part of

~ P P s ot e \ <2 et &Y g s
a substantive provision, serve as connection with the word "liberty"
frwothe gue process cleuse of the Pourteentl iendment. being vart

-+

of 2 procedursl provision? But the Supreme Court's opinionsin the
school-prayer cases showy that the Court was not interested in an
honest interpretation of the Constitution. beczuse in eazch of these
coses the Supreme Court carefully svoided to look at the debeies of
the First Congress which drafited the First Amendment and vwhere the
.

o g - Y = =) B 2 B A RN P . £ 17
Court could heve found the true intention of the framosrs of the

religion clause. XNor éid the Supreme Court try to explain the

1

constitutionzl meaning of <the due process clzuse. The Supren

t

Court's sole interest was to force its belief on the Nation thet

-~

there should be z "wall of separstion between Church and State!

which could not tolerate that children said a little prayer in =
84)

- "

uhlic school,

|

84) On July 5, 1983, the Supreme Court decided larsh, Nebrasks

tzte Treasurer v. Chambers, No.82-23, where it held that
prayers by a2 Chaplain,paid by the State of Nebraska, at the
beginning of ezch session of -its legislature, do not violate
the estevlishment clezuse,., Ch.J.Burger delivered the opinion
of the Court. He emphasizged the long tradition of opening legis—~
l=tive sessions with prayer going badc to the Continentel Cong-
gress, so that "there can be no doubt" that this practice "has
become part of the fabric of our society." B

In a spirited article, entitled: "If Iegislators_Can Pray,
Cen Iids Be Far Behind?" (Washington Post 7-17-83, C-1), Mary
MeGrory pointed out that all this reasoning does "is buttress
the case for prayer in school," and she informed the Chief Jus-
tice, "The first public school in this country was Boston ‘
Iatin School, which was founded in 1635, ILong before the Conti-
nental Congress was dreamed of, Boston Iatin was opening-its
sessions with prayer, and lots of it, you better believe. God
alweys came first in the Massachusetts Bay Colony." In short, -
Mary McGrory tried to show that the tradition of school prayers
is at least as o0ld, if not older than that of legisletive
Prayers. ; '

However, as usual, the Supreme Court avoided the issue,
nanely who under the Constitution has the power to make laws
respecting religion, which includes school~ as well as legis-
lative prayers. As shown above, that power has remeined in the
States. (supra 21-24, and ch.2).
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Similerly, in Griswoldv. Connecticut, 381 U.S. 479 (1965),

only two years after Ferguson v. Skrupas (supfa p.69); the Supreme
Court substituted its social beliefs for the judgment of the legis-
zture of Connecticut and dec ared unconstitutional its law for-
bidding the use of contraceptlves which violated no constitutional
provision. Coming so shortly after Ferguson v. Skrupz, J.Dougles,
vho delivered the opinion of the Court, tried to avoid the due
process clause by febricating a "conmstitutional™ right of privecy
and placing it in a "penumbra" of the First Amendment which, of
course, he zlso febricated, and then declored it directly applicable
to the States not withstanding the fact that the First Amendment
applies only to the Federal Government. However, J.Goldberg,‘ch.J.
Warren and J.Brennan kept up the eppearance by declaring it appli-
cable to the Stztes by the due process clazuse of the Fourteenth
smendment which, according to the Supreme Court, "absorbs and
applies to the Stztes those specifics of the first eight zmendments

which express fundamental personal rights." 381 U.S, at 488.

Note 84 continued:

Although congressional Caauialns' vrayers were not in issue,
the Suprenme Court nevertheless considered them, probably because a
case attacking them was a2lready pending in the lower courts. dJon
Garth Murray, et al., v. Buchananz et al, (D.C.Circuit No.S1l-
1501), — The Supreme Court also tried to justify their consti-
tuﬁlonality with long unbroken tradition. But if, as the Sup-~
reme Court has held, the establishment clause was intended to
mean "z wzll of separation between State and Church," an act of
Congress providing for congressional Chaplhins would clearly
violate it, since the clause says clezrly, "Congress shall make
no law respecting an establishment of religion."” But if the
Supreme Court had given it:-its true constitutional meaning, the
Court could easily have seen that there is no conflict: "estab-
lishment of religion" was merely the expression of the time for
an official church. A law establishing congressional Chaplains
certainly does not establish an officizl church, and ceruainly
not a nationwide church which this clause was $ntended to pre-
vent. (see supra 70), nor does it interfere with the free
exercise of religion. - At any rzte, any doubt as to the consti-
tutionality of a law establishing legiqlauive Chaplains can only

arise with respect to an act of Congress, not with respect to =z
State law.
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J.d. Harlen and White, concurring in the judgment, found thei
the Connecticut law violated the due process cla se of the Four-
teernth Amendment, in J.Harlen's opinion, "because the ensctment
viclates bagic values 'implicit in the concept of ordered liberty,'"
381 U.S. 2% 500, in J.White's opinion, because, as applied to married
couples, it "deprives them of 'liberty' without due process of law,
as the concept is used in the Fourteenth Amerdment." Id. a2t 502.

ts J.J.Black and Stewart showed in their aissent. id., a1 507~

531, the Connecticut contraception law did not violete any provision
of the U.S.Constitution, nor, as shown cbove (supra 24- 26), d4id the
abortion laws. The only reason for the Supreme Court to destroy
these laws was that the set of values of the Court's majority

S
Gal

Hh

ered from that of the State legislature-,

To disregard the language of a constitutional provision, the
intent of its framers and the purpose for which it was created,
czrmnot be callied constitutional interpretztion.

Fortunately, the Supreme Court itself has given us an example

of constitutional interpretation in Gardner v. Massachusetts, 305

U.S8,559 (1938), The case concerned the same problem as Griswold

v. Connecticut, nemely conviction of severzl defendants under g

Mascsachusetts law forbidding the sale and furn;sblng oz contracep—

tives, Comronwealth v. Gardner, 15 N.E,. 2d 222 (1938). The defen-—

éaﬁtéappealed to the U,S.Supreme Court. Its decision was brief and
to the point. It said: "The appeals herein are dismissed for want
of =z substantial federal gquestion. 305 U.S5.559 (1938).
This wes a clear recognition that legislation concerning contfa-
cention belongs to the retained rlghts of the States, and the same

holds true for legislation concerning ebortion.



As mentioned zbove (supra 2-4), with its deeision in Cooper v..

Asron, 358 U.S, 1, 18 (1958), the Supreme Court tried to esteblish
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itzelf os the supreme law- end policy-malker of the Netion, although
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of 1787 (supra 3-5. 20). However, it anyeszred
thet thet decision had opened the flood gates, because the 1%6(s

initiated a period in which the Supreme Court felt free to dispose

of whatever was left of the retained rights of the States. During
traet time, the Supreme Court established federal court supervision

over the criminal Jjustice system of the Stztes., One favorite tar-
get was the retained power of the States to define and punish
crirmes, The Supreme Court brought 1t under federzl conirol by
virtue of the cruel and unusual punishments clause of the Eighth

Amendment, which rezds:

"Excessive bail shall not be reguired, nor excessive

fines Imposed, nor cruvel and uwnusual punishments
"

DB TS ey 3
INTLAICTEC,

It was taken from the English Bill of Rights of 1689, From
the debztes of two of the State ratifving conventicns znd from the

debates of the First Congress which drafted the first ten zmendments,

punishments" was barbarous punishments amounting to. torture. The

States simply warted to meke sure that Congress would not invent

“ amy
"the most cruel and unheard of punishments," 83)

85) See 2 Jonethan Elliot, The Debates in the Several State Con-
ventions on the Adoption of the Federal Constitution, as re-
commended by the Federgsl Convention in FPhiladelphis in 1787.
Together with the Journal of the Fecersl Convention, ete,, 111:
% id. 447 (23 ed. VWashington 1954); 1 innals of Confress, 1st
Cong., lst Sess. 754 (17389)
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Urntil that time, the Supreme Court had not yet made the cruel
arnd unususl punishments clause applicable to the States. That came

in 1962, in Robinson v. Califormia, 370 U.S.661 (1962), as usual,

-
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defendant ir that czpe ves convicted,

-
L

after a jury trial;’and sentenced to 90 dayskin the county jeil
under §11721 of the Czlifornia Hezalth and Safetyv Code. It provided
that "No person shall use, or be under the influence of. or be ad-
dicted to the use of narcotics, excerting when administered by o

he direction of a person licensed by the Sitate to prescribe
or zdéminister narcotics,”™ The Supreme Court was of the opinion

thet the statute made P"status" of narcotic addiction 2 eriminal

O
tly
bhy
[y}

ense, and thet the layw making 2 criminzl offense of =z disease
was "ecruel end urusual punishment in violation of the Eighth and
Fourteenth Amendments."

The only "authorify" invoked by-the Supreme Court for its new
raling thet the Fourteenth Amendment had made the cruel znd un-

usuzal runishments clause of the Bighth Amendrment applicable to the

States wes zouisians ex rel, Francis v. Regweber, 329 U.S.452 (1947).

But in thet case, the Supreme Court had expressly declared that it
was not deciding that the violation of the principles of the Eighth
imendment as to cruel and unusual punishmenigwould be violative of
the due process clause of the Fourteenth Amendment. 329 U.3.459,
462 (1947), The Supreme Court mentioned, however, that "The Four-
teenth /Amendment/ would prohibit by its due process clause execu~

. AT 4 L1
tion by a State in a2 cruel ganner.4} In footnote 4 the Court

cited In re Kemmler,136 U.S.436, 446 (1890). But that language re-e

ferred to the Constitution of New York which contains g cruel and

unusuzl punishments clause identical with that in the Eighth
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imendment of the U.S.Constitution, and in In re Hemmler the Sup-

reme Court held thet the Eighth Amendment does not apply %o the

oo o uie N ke e ke
iy

L7 ¥e " ~ de A e e Ao e LI
the Supreme Court first sttexzted to

[T
@

clare the provi-
sions 0of the Pirst Amendment appliceble to the States via the due
process clause of the Fourteenth Amendment, it tried to make some
textual connection between the words "freedom" znd "liberty". But
such a2 connection can only be made when taken out of context, be-
cause in the Pirst Amendment the federzl government'is $0ld not to
interfere with the freedonms there’mentioned, znd in the Fourteenth
Amendment's due process clause the States are told that they may
deprive & person of liberty but not without a certain procedure.
It is only necessary to put the provisions of the First Amendment
into the due process clause to see their incompatibility. In such

a case, the due process clzuse would -read:

nor shell any Stete devrive any person of freedom of

speech, of the press, oy of religion without due
process of law,

This means that a State may deprive a person of freedom of religion,

s 5

or of speech, or or the rress provided the State does so by due
process of lew, Exactly what kind of procedure a State must use for
such a purpose, the Supreme Court never tried o explain, It could
not, hecause it makes no sense.

Between the cruel and uvnususl punishments*®clause and the due
process clause there is no textual connection whatsoever. If the
cruel end unusual punishments élause were part of the due process
cleuse, this clszuse would rezd:

nor shall any State deprive any perscn of life, liberty.
or property without cruel and unusual punishments.
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Or: nor shall any State deprive any person of cruel and
unusual punishments without due process of law.

In either case, 1t is manifest nonsense.
mowever, in his opinion concurring with the J

uu
Court in IPréncis v. Resweber, 329 U.S8.459, 466 (1947) , J.Prank-

furter tried to explain why the language of the due process clause

s

g well as i%ts historiezl and constitutionsl megnir

k
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vortence to the judges of the U.S.Supreme Court. It clso sounded

like an attempt to find an explanation for the contradiction why,

Irocess Clause of the TFourteenth Amendment coes not axply to the

Stetes v of the provisions of the first eight amendments," and
why nevertheless it does. J.Frankfurter said:

"insofar as due process under the Fourteenth Amendment
recuires the States to observe any of the immunities

'that are valid as against the federsl government by
force of the specific pledges of particular amendments,!
(meaning arendments 1-8), it does so because thevy 'heve
been found to te implicit in the concent of ordernd
liverty and thus, through the “ourueenth Amendment, become
valid es ageinst the States, ™™

citing Palko v. Connecticut, 302 U.S. 31 324-325 (1937).

"In shori," J.Frenkfurter continued,

"the True Process Clzuse of the Fourteenth Amendment

did not withdraw the freedom of =& Stzte to enforce .
its own notions of fgirress in the administration ‘
of eriminal justice unless, as it was put for the

Court by lMr.Justice Cardozo, 'in so doing it offends

gome p*lncinle of justice so rooted in the itraditions

ené conscience of our people as to he ranred 2s fun-
demental,.'" 329 U.S., at 468-469.

J.Cardozo, on whonm J.Frankfurter so much relied, showed in

Pallo v, Connecticut, 302 U.S8.318, 327 (1937), that he kmew very

well the constitutional meaning of due process of lew, nemely

"condemmetion shall be rendered only after trial." But he tried
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to find & connection between that clzouse and nis concepts of

"orcered liberty" and "fundamenvtal." He said, "Fundamental too in

o)

. the concept of due process, arnd so in thet of liberty, is the

At el AT oy e -t-: ey
’L:-_'\."u‘z:,;.‘.‘lu ET CO;;ue&.L‘..’.a L0 32

0
*__J

1 be renfered only after trizl.®

vhet doess g8ll this mean?

h: Because the due process clause enbodies =z

In simple

e it

fundanmental concept of justice, the Supreme Court feels justified
o nisuse he due process clsuse zs & condult to reach into the

rov s "uncongiitutional" any Stzte law which no

Stetes 21d des

L~
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udges consider offengive to their

funcamental concept of ordered liberty, or which differs from their
notions of "fundamental fairness;" It means that 2 provision twice
mentioned in the U.S.Constitution has, in the hends of the U.S.
Supreme Court, become -meaningless. It should, therefore, surprise
no one that the Supreme Court found fhat the Tourteenth Amendment's
due process clause 1s guite unnecessary Ior the incorporation of
amendments 1-8. In its newest decision, the Supreme Court applied

.

the cruel arnd wausuel punisnments clause of the Eighth Amendment

imengment. In Solem V. Heln, Ho0.,82-4%92, decided Jure 28, 1983,
the Supreme Court declared that a life sentence rendered by a

Samnth Dakots court vnder State law for a seveénth non-violent felony

onviction was cruel and unusual punishment in violation of the

0

Dighth Amendment. J.Powell delivered the opinion of <the Court.
Ye declared that the Bighth Amendmernt's proscription of cruel and
unusual punishments prohibits not only barbaric punishments, but

also sentences that are disproportionate o the crime committed.
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it the end of his opinion, he said: "The Constituiion recuires us
to examine Helm's sentence to determine if it is proporticnate to
“his erime." ig 2 member of the Suvrerme Court, J.Povell kmew or
shiould have known that the Constitution doesnot recuire a federsl
court to examine a criminal judgment of & Stete court under State
levw wnether it complies with the Suprexe Court's "interpretation®
of the Eighth Amendment, because the Eighth imendment was not in-
ended to aprly to the States and has never been made applicsble

T RN S, ) . SO . v P P DUV SR 3 TS
Stetes by o constitutional emendment in sccordance with

Summery and Conclusion.

An ect of Congress preventing the Supreme Court from
taling appellate jurisdietion, end the lower federal
covrtsfrom taking jurisdiction, over cases wherein a
perty alleges the zbridgement by = State or any of

its guvbdivisions, of any right clzimed under the first
nine emendments to the Constitution of the United
Stetes,vould merely re-establish constitutional con-
ditiorm and, at the same time, relieve the Suprene
Court of its heavy case load without expense to the
texpayers.

The declared purpose of the Judicizl Reform Act is the restora-
tion of the constitutionzal role of ihe federzl couris. There czn be

-

no doubt thzt, under the leadership of the Supreme/Court, the
federal courts have departed from the U.S.Constitution.

This departure began early, and the reason wes an insatiable
thirst of Supreme Court Jjudges to shape the Netion in accordarce
with their own beliefs.

In the beginning, their impact on the FNation was not gererally

noticeable for two reasons:



<1
i e

duals conm~

ro

oce Island

jads)

(

es

indivi

a8 1

nov

L]

ot and

ne distin

It is to be the

ne.

derived T

tes.

g
CE

the people

! a .
oW M) i + ¥ ¥
&9 o ~ on o ] [ DL & S = |
¢ . O M w0 O S « ©
ol N = B I L o S -
= A4 i o0 B o4 W 42 s w0
42§y — =gy O @ 4 G 3 I N
+ D | e} 20 42 i 44 O i
@ O (S QO o o & ')
n o 5 S & 3 o G4
a o g9 5 8 T Y ©
VI S ] } o g SN 4
w0 g 2y 0 o o o -~ <
wl 43 51 @ 4 g < o
42w 1)) S o 2| © 1 o
wl o wf W R oY +\ Y o @ K5 B 4+
O k4 J H oK o3 2 +3 &4
v O o o W © &9 ©
TR o O © i &g R =
0] i 0D W K & 0 e o
[GEr e 62} @ 42 0 i [} [} o]
“ Q5 = @ 42 IS &
wow b e 2 H (VRN & ]
oo el O O ) < 42y
R4 b H e, G4 [ O i
L] i [ R I A o Q O -}
Q A o 42 l wd L) w3 o))
42 C ~ 42 80 2 . [ B
b £4 o3 42 &0 ® o 4 o
o f2 i O A g 0 W G4 © B o= fry
P O Ll e £ o & « [
42 - S REIRE T () B () S o SN D < ®
=g 42 [ R ] 0} .} e Q) 53
- 5 S BT * T - S I TR B BN T S
O 43 GO oW E d ] -~ L i
i v e I 43 4 L2 g O & £4 b
+3 42 g o o ! i ). o ORI s
oy g oo )] ® L ow & @ ~ M 94 >
w O 42 < H OB W / i i o o
T @) O @ 0] ty @
1 w42 O + O e N SR 42
wd m oo e iy £ © ] et
o o a3 T S T & 1 » [N Y od ol
QO Lot W { > o I I 1
KO ] G + B et & = [} a3
: O <00 O ) <
o o O e W &y @© ) 0]
Kl TSNS B © N ¥ ST I R B0 o3
42 e O B S 1 1)) 0 od 0w o= s
42 el s e @ = 42 o
£ 43 42 % O g m o & g
Qe o3 oy “ e ) a
6 I} 43 Yy [0 B L (66 SO
g = (GRNEN 1 e N O (B O
el o &g a W U1 [ B R s
St 2 [ 9 @ P 4> I 42
@ &4 O 40 T R [ ) € o
e &y ot 4 © 42 K 4 42
2 [ S M 49 © 42 O 0}
o SRR & S T £ o 4
wi AR O SREY o B S o 7} Fow %) O
] 0 I )
] D) 4
o - |5 I <) &
i &Y @ 12
Bt S 1 -3 Y

e
g

rvle
3

Stat
nosing t
he

-

v the peo

J
resypectively belo

e several
te —— %

b

.
£
Liz

but a8 comp

herr

of

slatures of 12
e given

H

I

in each Sts

T

[

4

he leg

[T

o

hentt s

o
hor

4
b

4

z

)

elegates ©

sunIremne

~

r
fors



4is shown above (supra 34-36), a first version of the proposed
FPourteenth Amendment wanted to give Congress the power to legislate

with respect to civil rights and the "egquzl protection in the righis

4 R 2

D s v =

. ER- A, i@ - ' L Y T ERC - 2 ~ s
of 1ife, liberty ard properiy." However, ithis version die

(o1

in the
House end was not even debated in the Senate. It was too clear that
none of the Stztes was willing %o give the federzl government such
poOvVETrs.

The final, =dopted, version of the Fourteénth Amendment did
not give Congress any powers to legislate in addition to those
which had been in the Constitution before. Specifically, the Four-
teenth Amendment did not give Congress authority to legislate with
respect to civil rights or voting rights or schools., These powers
renzined in the States. As the Supreme Court put it, the Fourteenth
Amendment only prohibits the States from denying certain rights.
The only obligation resting upon the United States is to see that
86) ind "until some Stete action
of citizens sought to be protected by the Fourteenth Amendwent, no
legislation of the United States under said amendment, nor any
other proceeding under such legisletion, can be called into ==kixt

activity.87)

86) In re Rahrer, 140 ¥.85.545, 554-555 (1891); United States v.
Cruikshank, 92 U.S.542, 555 (1875); United Staftes v. darris,
106 0.5.5629, 638 (1882). . —

87) Civil Rights Cases, 109 U.S. 3, 13 (1883).
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Cbviously, the Fourteenth Amendment did not change the
federal structure of the United States. Therefore, if the Supreme

curt worted to satisfy its desire to force its beliefs on the en-

of
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¥
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<t
by
O

nad to reach into the reteined rights of the

But what is constitutional interpretation?

Obviously, that depends, not on whether the instrument to be
interpreted is a constitution, but on the neture of the specific
constitution fto be lmterpreteu.

The U.S.Constitution crezted a government with limited powvers
which all were delegated by the States, lMadison, one of the chief
framers of that Constitution, had reminded the First Congress "that

the powers not given were retained;" that "those given were not %o

be extended br remote implications;" and "that the terms necessary
; 88)

ard proper gave no zdditionel powers to those enumerated,’
Consegquenily, +the nature of the United States Constitution re-

e | s &0
guires thet it

rmust be strictly construed, Tecause othervise it

lezds to a violation of the retzined rights of the States znd their

people., There is no vacuum in the Constitution of the United States!

Significantly, Madison c?lled the Constitution of the United
89
States the "national code," It is indeed 2 legel code which must,

be interpreted like any other legal code, that is according to its
larngvage; if this is not clear, the intent of those who mzde it and
the purpose z provision was intended to accomplish mey be asce lfed.
88) First Cong., %rd Sess., 2 Annels of Congress 1901 (1791).

8G) Ietter to Peter S. Duponceau, partly printed in 4 Farrard 85,
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Interpretation according to its language mezns, of course,
words must be given their natural meaning. It was no other

tlhon Chief Justice Mzrshaell who szid the hezutiful words:

Wis merm, whose intenvions reculre no councealment,
generally employ the words which most dirsctly

end aptly exrregs the ideas u“ed irterd to convey,
the enlightened putrﬂous who Iraned our constitu-
tion, and the peorle who adopted it, must be under-
stood to have employed words in their natural sense,
and to have intended what they heve said," S0/

zrghall continued: "If, from the imperfection of humen langusrze,

-~

there ghould

3!

e serious douvbts respecting the extent of any given
J B

)

wower, it i1s 2 well settled rule, that the objects for vwhich Wt
was given ..; should have great influence in the construction.”
But, concluded lershall, "We Imow of no rule for consiruing the
extent of such powers, other then is given by the language of the
instrument which confers them, taken in connection with the pur-
pose Tor which they were conferred."gl)

But Ch.J.llzrshellt's successors on the Supreme Court bench did
rot follow these rules. Instead. thery created a2 body of "constitu~
tional lew" which hes little resemblance o the United States

2
-~

irst arrogated to

Fh

4s shown above (supra 63-80), the judges
themselves the power to decide whether a law offended their "fun-

demental concept of ordered liberty," or differed from their

notions of "fundamentel fairness," all matters of poliecy, the de-
s X y

cision of which rightfully belongs to the legislatures, and which

hed been expressly withheld fron the Judges by the Pederal

90) Gibbons v. Cgzden, 22 U.S.(9 Wheat.) 1, 188 (1824).
91) Ta., at 189.
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o
Convention of 1787 which drafted the Consiituti 0ﬁ?>Then the Sup-

reme Court "incorporated" one by onemost of the provisions of arend-

ke,

~ments 1-5 into the due process clause of the Icuriteenth Amendment

5 b o e ! Ty -3 I T
and declored them Yapplicable" to the Stetes. To nmoke this enresr

(_l

plousible, the Supreme Court tried to £ind some textusl connection
witr the due procesg clause zg, for instence, between the word
"freedom" in the FPirst Amendment and the word "liberty" in the

due process clsuse, slthough thnere is no real connection, because

e

in the First imendment Congress is told rot To interfere with
the freedons there mentioned, while in the due process clzuse th
authority of the States to tzke liberty is recognized, except
they cannot do so without a procedure according to law. When no
textual connection could be found as, for instance, with the
esteblishment clause of the First Amendment, or the cruel and un-—
usual punishments clause of the Elgnth Armendnent, the Suprene Court
sipply ceclered thet, because the due process cleuse embodies a
fundamental concept, namely that condemnation shzll be rendered
only after Triel, therefore any right which the Suprreme Court de-
clares to be "fundamerntal" has been made gppliceble to the States
by the due process clause of the Fourteenth Amendment (supra 79*80)'
In addition, J.Goldberg discovered that the Ninth Amendment
covld be used. as an inexhaustible source for the creztion of "fuﬁ-
demental rights protected by the Constitution,"simply by changing
its language from "rights retained by the people" into "fﬁndamentall

rights," Later, this "interpretation" was taken up by a U.S8.District

92) 1 Farrand 97-98; 2 id. 74-75, 80.
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i

Court in Texas and approved by the Supreme Court in Roe v. Vade

(supre 25-26) for the purpose of crezting = "constitutional right"

3 K = 7 - . 2 K]
ge accrt;on and declare the Texzs abortion laws vnconstitutionsl.,
"Bosuvceh methods, the Supreme Ceourt feels justified o destroy any

law which no more than five Supreme Court Judges consider offen-
sive to their "fundamental concept of ordered liberty," or which
differs with their notions of "fundamental fairness," or, in later
vezrs, where the Supreme Court can find rno govermmental purpose.
Evidently, this cannot be czlled constitutional interpretation
by eny stretch of imegination, Ye%, zs showvn above (supra 2-3),
the Supreme Court had the audacity to declare that its decisions
"interpreting"” a constitutional provision are "the supreme law of
the land" and binding on the ent:re Fation. Thereby the Supreme
Court arrogated to itself the power to amend the Constitution,
although tne Constitution has given the Supreme Court no such
uthority. Incomprehensibly, Congress which could heve stopped the
usurpations of the Supreme Court by maling use of its constitu-
tional power over the jurisdiction of the federsl courts (supra 14-
), was never zble to pass necessary legisletion. Rather, Congress
permitted the Hation to be ruled by the dictaztes of life tenured
judges rendered in a2 law suit., VWhen the people objected to the dis-
appearance of their self-government, for instance with respect to
schools and religion, in particular school prayers, they were told,
falsely, that what the judges said was THE ILAW which must be obeyed.
A government of life—tenufed judges,with no responsibility to
the people,who are free to change the Constitution in the guise of

"interpretetion™ is irreconcilable with the U,.S,Constitution.
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The Constitution of the United States is based on the dero-

cratic principles of sovereignty and self-government of the people,

The most imporitant part of self-government is th ‘e peoplets partici-

making process, either torcugh elected represen~
tetives, or through initiative and referendum. When unelected life-
tenured judges can destroy any lew enacted by the elected represen-
tatives of the pedple because it differs with the ideas of the
judges as to what laws the Nation or a State oﬁght to have, then
the elected revresentatives of the people have become puppets, an
denmocracy has become a2 sham.

If = majority of Congress could be made to see that democracy
itself is a2t stzke and that a2 law, preventing federal courts from
taking jurisdiction over cases wherein a party claims the violation
by 2 State or any of its subdivisions, of a right secured under
amendments 1-9, is merely z first step to re-establish constitu-~
tional conditions, it night be possible thet such s law would be
passed. And it might also be possible te get the active support
of the President, if the real issues were explained to him, for he
will see that he canncot travel 211 over the world and preach
democracy, if he permits it to be eroded at home.

Eowever, most important -- and what can be achieved withéut
any legislation -- Congress and the President must cease to treat

a2 Supreme Court decision as if it were the supreme law of the lang,

birnding them and the entire Nation. They must learn to give such

o

decision only the imporiance which the framers of the Cdnstitu-r

tion intended it Yo have, namely that of z final settlement of
legal dispute properly brought before the Court which binds only‘

the parties to ubat dispute as to the object of thet dispute (surpra

8-20).
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This hasbeen the funection of co.rtq of lew since tine imme-

morial, and still is in the entire civilized world, with the sole

Fomt

cucepiion of the United Stetes, beceuse the federal courts have

cevoried from the Constivution.

f‘!

When Stephen A, Dousles wanted the Supreme Court's Dred Scott

¢ecigion to heve the importance ol =z supreme law of the land,
Abrehenr Lincoln marveled at tb "sacredness that Judge Douglas

torows around this decisi on.“ He called 1% “an astonisher in legsl
history", "a new wonder of the world." He quoted Jefferson who had
called such & view "a very dangerous doctirine indeed, and one which
would place us under the despotism of an oligarchy."fB) Todsy, the
whole Nation has been tricked into accepting this "dangerous doc-
trine" with generslly deplorable consequences.,
Ag pointed out before, a government of life tenured judges

who are resvponsible to no one, is anti-domocratic and, above all,

.

arti-constitutional, 4 re-establisrment of constitutionzl condi-

tions through Congress and the President is required by their oath
of office to support thig Constitution, that is the Constitution es
writien and intended by the fremers and as legally amended; no one

hog sworn 0 support a Supreme Court decision.

A return to the Constitution would also benefit the Supreme

Court by relieving it of its heavy case load of which the judges
kaeve complained so nuch, and without ezpense to the thexpayers.

The great majority of cases concern the retained rights of the
Stetes to which The Supreme Court hes wrongfully extended its
jurisdiction., By preventing them Ifrom reaching the Supreme Court,

thet Court would no longer be plagued by an unmenageable case load.

a%) Creazted Boual? 36-37 (supra note 12, See also supra pp.l11-13),.




If those judges feel that the Constitution needs changes, .

thev ought to recommend them to Congress so that such changes can

o, " X ~ % B [ SO A - - - .
he mode cpenly and honestly through constitutional smendments, &s

cyrevided fox by the Comstitulion of
Finally, 2 few words for those who zlways express Tezr thet

they will not know what THE LAV is when a Suprenme Ccurt decision isg

not binding on the Nation as a vwhole. But do they lknow now? I

suzcest thaet they read J.Black's words pronounéed in 1971 and

cited by Ch.J.Burger in 1983 at the end of his dissenting opinion

in Sclern v, felm, surra p.&80:

"The Court would do well to heed Justice Black's comments
about judges overruling the considered actions of legis-
latures under the guise of constitutional interpretation:

'Such unbounced authority in any grour of politiecally
appointed or elected judges would unguestionably be
sufficient Yo classify our Nation as a government of
men, not the government of lsws of which we boast.

With a ‘'shock the conscience' .test of constitutionslity,
citizens must guess what is the law, guess what a
nejority of nine judges will believe Tair and reazsonzble,
Such a test wilfully throws gway the certeinty and
security that lies in a2 written consiitution, one that
does not alter with & Jjudge's health, belief, or his
politice.' Boddie v. Connecticut , 401 U.S., 371, 393
{1971) (Bleck, J., dissentingy."

Precigely! Certeinty and security lie in written laws, not in in-
dividual court decisions, Under the Constitution of the United .
States, the laws of the land are the U.S.Constitution, acts of
Congress, treaties made under the authorify of the United S%ates;
end the laws of the several States. Aﬁong them, the U.S,.Constitu-
tion, acts of Congress made in pursuance thereof, and treaties made
under the suthority of the United 3tates, are the supreme law of
the land.
August 1983, HERMINE HERTA MEYER
Attorney at Iaw
4701 Willard Avenue

Chevy Chase, MNd. 20815
Tel. (301) 654-1438



INDEX.

Abington School Distriet v. Schempp, 374 U.S. 203 (1963):
17 n.15; 70, 71 e :

“Abortion: 16, 18, 25-26, 54, 57
411gever v, Louisiana, 165 U.S, 578 (1897): 67
Annals of Congress: 9 n.8; 23 n.21 & 22; 24 n.23; 75 n.85; 85 n.88

Articles of Confederation: 29 n.28

Avins, Alfred, Fourteenth Amendment Limitations on Banning Racial
Discrimination, 8 Arizona L.Rev. 236 (1967): 48 n,68

Avins, Alfred, The Egual "Protection" of the Laws:; The Original

Understanding, 12 liew York ILaw Forum 385 (1966): 48 1,68

Baker v. Carr, 369 U.S. 186, 330-349 (1962): 36 n.46

Bancroft, George, History-of the Formetion of the Const‘tutlon
Nem York 1882): 9 n.7

Barron v. Baltimore, %2 U.S. (7 Pet.) 242, 246-247 (1833): 23

Bartkus v. Illinois, 359 U.S. 121, 124 (1959): 62, 79
Boddie v. Connecticut, 401 U.S. 371, 393 (1971): 91

Breen v. Karl, 432 Fed.2d 1259, 1266 (7th Cir.1970): 653 n.73

Brown v. Board of Bducation, 347 U.S. 483, 495 (1954):; 349 TU.S.
294, 301 (1955): 3, 50, 51, 54

Calder v. Bull, 3 U.S. (3 Dall.) 386, 387-388, 398-399 (1798):
63~64

Cantwell v. Connecticut, 310 U.S. 296, 303 (1940): 71
Carrington v. Rask, 380 U.S. 89, 97-101 (1965): 36 n.46

Carroll v. United States, 354 U.S. 394 (1857: 16 n.14
Cary v. Curtis, 44 U.S. (3 How.) 236, 245 (1845): 16 n.14; 19 n.17

Chwcago,sgurlln~ton and Quinecy R R. v. Chicago, 166 U.S.226 (1897):
65

Civil Rights: 28, 29-34, 50, 84, |
Jury service and schools were not part of the civil rlghts'BO

Civil Rights Cases, 109 U.S. 3, 13 (1883):




- 93 -

Colling, Charles ¥W,, The Fourteentn ’Amendment and the States,
42 n.6l

Commonwealth v. Gardner, 15 N,E.2d 222 (1838): 74

. Congress, Power over the Jjurisdiction of tie federal courts:
14-16, 18

Concressional Debates: 10 n.ll

Congressional Globe: 31 n.31&32; 32 n.34, 35, 36; 33 n.37, 38;
35 n.41; 36 n.42; 38 n.53; 39 n.54, 55; 40 n.56, 57, 58;
42 n.61; 43 n.62; 47 n.67; 50 n.70; 58 n.77

Constitution:

Article I : 4

Article III ¢ 15, 19, 22 n.26

Article IV : 29-32, 34, 35, 40, 43, 44, 45

Article V 3, 5, 14, 17

Article VI ¢ 3, 5, 1©
I

E2 2

imendt. 21-22, 26, 53, T1-72, 73, T8
Amendt, IV : 26

Amendt., V 23, 25. 26, 27, 34, 37, 38, 46, 57, 63
Amerdt. VI : 22 )

dmendt, VII : £5

Amendt. VIII: 75-81

Amendt, IX ¢ 24, 25, 26, 53

Amendt., X 1 24, 26, 57

Amendt, 19

Amendt, XIII: 22 n.20; 32

Amendt. XIV 25, 26, 27, 28, 39-8l1, 83-84

e

*e

A

b4
O o
L

!

e

Constitution of the United States, Nature of--: 56, 82-83
Constitution, right to expound it, given

to federal judges by Art.III, §2: The judicial power shall
extend to all cases arising under this Constitution: 4, 5

to State judrces: by the supremacy clause: 4, 5
to Congress ancd the President by separation of nower doctrine:
9, 10-13 ‘
Constitutional Interpretation: 74, 85-86

Contraceptives: see Griswold v. Connecticut, Gardner v. Massasuchetts




- 94 -

Cogver v. haron, 358 U.S. 1, 18 (1958): 2, 5, 74

Corwin, Zdwin S., The Doctrine of Judicial Review. (Princeton U.
Press 1914, reprinted 1863): 6 n.3, 7

Crezted Zoual? The Complete Tincoln-Douglss Debestes, ed. znd with
ar introduction by Paul M. ingle (Chicago 1958): 11 n.12; 90 n.93%
Crews v. Clones, 432 ¥,2d. 1259, 1265 (7th Cir.1970): 53 .74

Cruel end wnusual pnishments:  75-81

Davidson v. New Orleans, 96 U.S. 97, 193-194 (1877): 66 n.81

Democracy tireztened by the Supreme Court's depariture from the
Constitution and by itrezting its decisions as generzlly binding
lzw: 2, 11-14, 17-18, 54, £28-90 '

Due process of lew:

only clause of Federzl Bill of Rights incorporated in Fourteenth
Amendment: 27, 38

lleaning and purpose: to guarantee 10 any person charged with
crime 2 proof procedure before he can be sentenced to death,

or imprisonment, or forfeiture of property: 56-63

Misuse by the federal courts for the purpose of illegelly

taking from the States their retained rights: 63-81

Elliot, Jonathan, The Debates in the Several Stzte Conventions on
Adoption of the Federal Constitution, etc., (2d ed.1854):
75 n.85 :

Ellsworth, Ch.J., as to power of Congress over the Jjurisdiction
- -

f the federcl courts: 15-16

Engel v. Viiale, 10 N.Y.3d 174, 179; 176 ¥.E.2d 579, 580 (1961):
71 n,63

Ingel v. Vitale, 370 U.S.421 (1962): 17 n.15; 70, 71
Zguel Zmployment Opvortunity Act of 1972:

as invader of the residual sovereignty of the States: 55

Equal Protection of the Iews: was not intended to mean egual
ights: 46— — -
Faii%roik.ériizticn District v. Bradley, 164 1--S.112, 158 (%§95)gi
n.
Farrand, Max, The Records of the Federal Convention of 17875
4 n,l; 8 n,6; 20 n,18 .
Federal Bill of Rights: was intended to apply only to the Federzl
Government: 21-26

the only provision which was made applicable to the States by -
the Fourteenth Amendment is the due process clause of the Fifth
Amendments: 27, 37-38

Federal Judiciary, status under the Constitution: 2- 20

The Federazlist Papers (New American Library ed.1961): 4 n,2, 16,
18, 22, 56

Ferguson v. Skrupa, 372 U.S. 726, 730 (1963): 69, 73
Pitzpatrick v. Bitzer, 327 U.S.445 (1976): 55 n.75




- g5 o

Fleming, Macklin, The Price of Perfect Jusitice. The Adverse Con-
secuences of Current Iegal - Doctrine on the American Court-
room (New York 1974): 53 n.72

Tourteenth Amendment: Tirst (rejectedg version: 28, 33-36, 55. 84
Second (adopted) version: 36-38, 84

Trank v. Megmum, 237 U.S. 326 (1915): 62 |

Gardner v. Massachusetts, 305 U.S. 559‘(1938): 74

Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 188 (1824): 86 n,90, 91
Gitlow v. New York, 268 U.S. 652 (1925): 69, 71

Grant, J.A.C., The Natural Taw Background of Due Process,
21 Columbia L. Rev. 56 (1931): 64 n.80 |

Griswold v. Connecticut, 381 U.S, 479, 492 (1965): 25, 73-74

Haines, Charles G., The Revival of Natural Taw Concepts,
(Cambridge 1930): 64 n.80

Hamilton, Alexander:
as to supremacy clause: 4
as to the power of Congress over the Supreme Court's Appellate
jurisdiction: 16 :
as to the power of Congress to legislate against Supreme Court
decisions: 18
a2s to language of the Constitution: 22
as to the necessary and proper clause: 56 n.76

Hezrings before the Committee on thé Judiciary, U.S.Senate,
97th Cong., 28 Sess., on S.J.Res.199 (school-praver,constl.
=mendment proposal), Serial No. J-97-129, pp.351-362: 17 n.l6

Hurtado v. California, 110 U.S. 516, 534-535 (1884): 62

Jackson, Andrew, President: as to effect of Supreme Court
decision: 10-11

Jefferson, Thomas: 7, 8, 9, 10 (effect of Supreme Court decision).
Journal of the First Session of the Senate, App.96 (1789): 24 n.24

Journal of the Joint Committee on Reconstruction,reprinted as-
Senate Document No.711l, 63rd Cong., 3rd Sess.9 (1915): 34 n,39,
40; 36 n.44, 45; 37 n.47, 48; 38 n,50, 51, 52

Journals of the ngtinental Congress (ILibrary of Congress ed,):
Judie P Beried 20 .

Judiciary, otatus of, under Constitution: 2-20; 82

Judiciary Act of 1489: 6~7, 35

{emmler, In re, 136 U.S. 436, 446 (1890): 77-78 |
Kent, James, Commentaries on American Iaw, 1lth ed.1866: 31 n.30




- 96 -

Iegislative Prayers: 72 n.84

Iincoln~Dougles Debates: 11-13

Lincoln.s First Inauvgural Address: 13

 Tochner v. New York, 198 U.S.45 (1905):

Lovisisna ex rel, Francis V. Resweber, 92J U. 3. 4ﬁ2 (1247): 77, 79

lcCardle, Ex parte, 73 U.S. {6 Wall.) 318 (1868); 74 U.S. (7 wWall.)
506, 513-514 (18693: 16 n.14

leGrory, Mery, If Legislators Can Pray, Can Kids Be Far Behind?
(Wash lngton Post 7-17-83, C-1): 72 n.84

McXechnie, William S., Magna Carta (24 ed. Glasgow 1914): 59

tle¢ison, Janes:
as to power of Fed.Judicial Dept. to exnound the Constitution:
g, 9, lO 20
2s 1o eae*al Bill of Rights: 23-24
25 1o necessary and proyper cleouse: 56
as to powers of U.,S. Government and States: 83
called the Constltbtﬂon the "national code": 85 n.89

ljarbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803): 3, 5-6, 7-8

Ilzrsh, Nebrasks State Treasurer v, Chambers, No.82-23, decided
July 5, 1983, TeSe eee (1983): 72 1n.84
lMarshall, John, Ch.d.
in harburz v. Madisons: %, 5
as to language in Wederai Bill of .Rights: 23
as to constitutional interpretation: &6

lever, Hermine Herta, The History and Fearning of the Fourteenth
Amendmernt. Judicial Erosion of the Constitution through the
Misuse of tne Fourteenth Amendment (New York 1977): 28 n 26,30n.29
32 n.5%; 36 n.43, 46; 38 n. 53 39 n.54; 40 n.56; 42 n,61
4% n, 63, 64; 45 n,65; 49 n.69; 50 n.70; 52 n.72; 59 n. 78 68 n.82

Milwaukee end St.Faul R,R.Co. V. Minnesota, 134 U.S. 418, 465 (1890):
66 n.81

Murrav, Jon Garth v. Buchenan, D.C.Cir.¥o0.81-1301 (1982): 73 n.84
Kecessary end proper clause: 56, 56n.76, 76

Opinions of Attorneys General (1802): 9
Oregon v. Mitchell, 400 U.3. 112, 152-229 (1970): 36 n.46

Palko v. Connecticut, 302 U.S. 319, 327 (1937): 79-80
Palmore v, United States, 411 U.S. 349, 401-402 (1973): 19 n.17

Privileges or Immunities clause in Feourteenth Amendment: did not
1nco*porate Amendrments 1-8: 27-28;

Privileges and Immunities clause in Art.IV, Sec.2: 29
misdrafted in Fourteenth Amendment: 39-46



- 97 -

21 Insurence Co. v. Cheek, 259 U.S. 530, 528 (1922):

Vi+liam, View of the Cors‘ tution of the United States
(2d ed.,, rniledelrphiaz 1829: 21 n,10

szan, Trec;dent:
zs to denocracy: 2, 18
zs to constitutionzl amendment re school prayvers: 16-17
zg to federsl jurisdicticn over schools, “el*m*on and abortion: 18

Reid v. Covert, 354 U.S. 1, 5-6 (1957): 4, 24
Religion: 54, 57

~ Rerzold v. Sims, 377 U.B3. 533, 589-5%2 (1954): 36 n,46
Robhingor V. Ca‘1forn¢a 370 U.S8, 651 (1¢62): 77
“os v. uede, 314 F.Supp. 1217 (U.S.D.Ct., I.D.Texas, Dzlles Div,
19707: 25 n.25; Roe v. wade, 410 U.5, 113, 153 (1973): 26

School prayers: 16-18, T1-73
Schools, court ordered racizl intesration (busing): 16, 51, 53, 54

( g
Scott v. Sanford, 6C U.S. (19 Bow.) 393, 407, 410, 450-452 (1856):
12, 31 n.3%0; 33 -

Slaughter-Eouse Cases, 83 U.S. (16 Wall.,) 36 (1873): 44

Solem v. Helm, No.82-492, decided Jupe 28, 1983, U.s. (1983):
80-81, 01 — -

Strewder v, Yest Virginia, 100 U.S. 303. 309-310 (1879): 50
3tull v. School Board of Vestern Beaver, 459 7.2d 339, 347 (3rd
Cir.1972): 53 n. 73

Supreme Court's Donar ure from the Constitution: 2-7, 25-26,

Swann v. Bozrd of Education, 402 U.S.1l, 15 (1971): 51

Tinter v. Des lloines School District, 393 U.8. 503, 515 (1969)¢ 52
Trop v. Dallas, 356 U.S. 86 (1958):

Turner v. Benk of North America, 4 U.S. (4 Dall.) 8, 9-10 (1799):15
Tvyson & Brother v. Banton, 273 U,S. 418, 445-446 (1927):

Ullmann v. United States, 350 U.S. 422, 428 (1956): &

United States v. Cruikshank, 92 U.S. 542 , 551, 553 (1875):
61, 84n.86




- a8 .

. Herris, 106 U.S8. 629, 638 (1882): 84

o}
Vireinia, Zx parte, 100 U.S. 339, %47 (1879): 50
“Weems v, Tnited States, 216 U.S, 34Q (1910): 76
Wiscart v. Dauchy, 3 U.5. (3 Dell,) 321, 327 (1796): 15
wellker v, Sauvinet, 92 U.3. 90, 93 (1875): 61

. Schooner Fegev, 5 U,S, (Cranch) 103 (1801): 9



