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the officials of eleven States had "violated in every senre of the 

word these provisions of the Constitution of the United States, 

the enforcement of which are absolutely essential to American 

Bingham's colleagues could nnt ma:C:e him understand that the 

previsions of the Federal Bill of Rights ·v1ere not grants of power, 

but special restrictions on the federal goverm:lent, not on the 

States. There was, therefore, nothing to "enforce" for the officers 

of a State. imd as regards the ":privileges and Irnmv.ni ties of 

Citizens in several States" of Article IV~ sect.2 of the Con-

sti tution, these are indeed restrictions on the ... States, a.'1d a 

congressional enactment to "enforce" them had been on the statute 

books since 1789: any denial to a citizen of a State claiming to 

be entitled to the 11 privileges and iplmunities" under that article 

by the highest court of a State has always been appealable to the 

Supreme Court of the United States by virtue of an act of Congress 

which originally was Section 25 of the Judiciary Act of 1789. 

Bingham assured the House "that the proposed a.uendment does 

not impose upon any State of the Union or any citizen of any State 

of the Union 1 any obligation which is not now enjoined upon them 

by the very letter of the Constitution." 4l) However, the House un­

derstood very well that the proposed amendmen~ conferred upon Cong­

ress a general power to legislate for the States on civil rights 

and practically any other matter, including the federal Bill of 

Rights. Representative Hotchkiss expressed what the majority of 

the House felt, when he said: 0 I am unwilling that Congress shall 

41) Cong.Globe, 39th Cong. 1st Sess. 1034. 



have any such power. "42 ) The proposal was postponed ir.:.defini tely 

and never taken up. It was never debated in the Senate. 

-\,.'hen the Reconstruction Committee resumed discussions on the 

t proposal, it became clear that any hope to include voting 

rights had to be abandoned.43) Section 1 of the new proposal 

offered by Stevens was therefore clearly restricted to "civil 

rights." It read: 

ttsection 1. No discrimination shall be made by any 
State, nor by the United States~ as to the civil 
rights of persons because of race, color or previous 
concli ti on o:f servi tu.de. •t W 
A second section had first tried to forbid discrimination as 

to the right of suffrage because of race. color, or previou~ con-

dition of servitude from and after the 4th of July 1876. This was 

later stricken. Instead, the States retained their power to regu­

late voting rights, but were threatep.ed with a loss of represen­

tation if they denied the right to vote to male inhabitants over 

21 years of age because of race, color, or previous condition of 

servitude.45 ) 

This later became Section 2 of the Fourteenth Amendment.46) 

42) Id.. 1095. H.E.Meyer, Fourteenth .Amendment 63 (supra n.26). 
43) ~ee for details H.H.Meyer, id. 5-12,71-74. 
44) Journal of the Joint Committee on Reconstruction 28 (supra n.39). 
45) Id. 28-29, 37. 
46) The provisions of the Voting Rights .Act restricting the autho-

rity of the States to set voter qualifications are not supported 
by the Fourteenth Amendment, nor are the decisions of the Sup­
reme Court concerning the apportionment of State1egislatures. 
See J.Harlan's dissentain Baker v. ~' 369 U.S.186, 330-
349 (1962); (see also id.at 266-330, Frankfurter, J., dissen­
ting); Revnolds v. Sims, 377 U.S.533, 589-632(1964); Carrington 
v. ~' ~80 U.S.89-;--97-101 (1965); Oregon v. Mitchell, 400 
U.S.112, 152-229 (1970). See also H.H.Meyer, Fourteenth .Amend­
ment 5-11 (supra n.26). 
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Section 31 as finally adopted, prohib <:illJ,~ person from 

holding public office who, having previousl~r mrnrn to support the 

Consti~ution 1 had participated in, or given aici to. the rebellion. 

ctiOY'l 4 f'TOhibi ted tl·~e pe.ynent Of c.ebts i2."J..Curred 

the i·rar against the Union and of claims for loss of slaves. 

Section 5 provided: 
11 Congress shall have power to enforce, by appropriate 
legislation, the provisions of this article." !ti/ 

e.id of 

Bingham had first moved to ame!ld the first section by 2dding 

an equal protection clause and the just comper.sation clause of the 

Fi:fth Amend:nent, as follows: 

"Nor shall any State deny to any person within its 
jurisdiction the equal protection of the laws 1 nor 
take private property for public use without compen­
sation.11 ~ 

After a discussion, this motion was rejected. Senator Howard 

voted against it.49) The nature of t~is discussion is not known, 

but it is significant that no further attecpt ;,;as made to include 

the just cor:J.pens£.tion clause into the proposed constitutional 

amendment. 

Bir.:.g:::.am then moved to i....'1.sert as sect. 5 t2.':,e follo-vdng: 

-29 
47) Journal of the Joint Com.'Ilittee on Reconstruction 28/(supra n.39); 

H.li.foeyer, Fourteenth .Amendment 72 (supra n.26). 
48) Journal of the Joint Committee on Reconstruction 29 (supra n.39); 

H' .. H.Heyer 1 Fourteenth Amendment 73 (supra n.26). 
49) As mentioned above, supra 28, Senator Howard's speech,with 

which he i.~troduced the adonted version of· the Fourteenth 
Amendment to the Senate, was the only speech during the de­
bates on the accepted version which mentioned .Amendments 1-8. 
Therefore, special attention is focused on Senator' -Howard's· 
action in the Committee. 



nsec .. 5. No State shall make or enforce any law which 
shall abridge the privileges or immunities of citizens 
of the United States; nor shall any State deprive any 
person of 1ife, liberty or property without_ due process 
of law, nor deny to any person within its jurisdiction 
the equel protection of the laws.tr 2.Q/ 

, no·w, Bingha.."TI. had offered another clex:se of' the Federal Bill 

of Rights, the due process clause of the Fifth J:.Jnendmer:.t. It was 

to re:oain the only clause. Ho other clause of the Federal Bill of 

Rights was ever offered or accepted for inclusion into the Four-

tee~th Amendment. 

T1.'lis section was first adopted, E01·rn.rd voting for it, but 
51) 12.ter stricken, Howard voting for striking. 

However, Bingham did not give up. Ee tried to get the section 

just stricken adopted as a separate article, but he did- not succeed, 

Howard voting against it. Finally Bingham moved to replace the 

first section of the amendment proposed by Stevens by the section 

proposed by :Bingham which had been stricken .. This was accepted, 

Howard voting against 52) it. 

This version was reported to both liouses of Congress. It 

carne the first section of the Fourteenth Anendmer:.t minus the 

citizenship clause. This was later prefixed to it in the Senate 

almost as an afterthought.53) 

50) Journal of the Joint Committee on Reconstruction 30 (supra n.39). 
51) Id. 35. 
52) Id. 35-36. 
53) aong.Globe, 39th Cong.1st Seas. 2869; H.H.Meyer, Fourteenth 

Amendment 86 (supra n.26). · 
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The Fourteenth Amendment was intended to urotect the 
Civil Rights Bill: o:f 1866, but :was nisdrafted. 

~·J'.hy the Reconstruction ComI!li ttee replaced the clear ·words of 

fi~st section of Steven•s plan with the involved version of=ered 

Bingham, is nowhere expressly explained. Some indications are 

given by the speech with which Stevens introduced it to the Rouse. 

It seems that Bingham had succeeded in convincing the Reconstruc-

tion Committee that the provisions of his version of the first 

section were already in the Declaration of Independence or in the 

Constitution, a..~d that they prevented the States from enacting un-

equal civil rights legislation. Stevens said: 

"The first section 1Jrohibits the States from abridging 
the privileges and immunities of citizens of the United 
States, or unlawfully depriving them of life, liberty, 
or property, or o:f denying to any person within their 
jurisdiction the _'equal• protection o:f the laws. 11 .2if 

Stevens did not explain the meaning 6:f these clauses, but went on 

to say: t1They are all asserted, in some fo:nnor other, in our 

DECTuLR.!TI01~ or orgar...ic law", and that the amendment was intended 

to protect the Civil Rights Bill. But Stevens said nothing about 

the Bill of Rights, nor is there anything in his words which might 

indicate that a..~y of the three clauses which he mentioned was in-

tended to contain the Federal Bill o:f Rights. 

It should be noted that the second, final, version of the 

proposed a.mend~ent was introduced to the House.by Stevens, not by 

Bingham. He took the floor for,a closing speech~ 5~) It is possible 

that after the debacle o:f the first version, he had received a 

54) See Cong.Globe, 39th Cong. 1st Sess. 2459; H.H.Neyer, Fourteenth 
Amendment 75, 94_95, 118. (supra n.26). 

55) Globe id. 2541-2544; H.H.Meyer, id. 78-80, 119. 
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hint to leave the Bill of Rights alone, because he was careful. not 

to say that the amendment was intended to enforce the Bill of Rights. 

But kis speech showed his u.su.al con:fusion, and he could not refrain 

bring41g in at least one provision of his favorite subject, 

this time ncru.el and unu.su.al punishme.nt, n whicht he said, had been 

inflicted under State law upon citizens, "not only for crimes com-

!titted, but for sacred duty done, for which and against which the 

Government of the United States haC. provided no remedy and could 

provide none." 56 ) 

In the Senate, Jacob M. Howard of Michigan introduced the 

second version of the proposed amendment. He stated that he was 

doing this in place of Senator Fessenden who was ill, and he 

promi.sed to :present to the Senate the views and motives which in­

fluenced the Committe~, "so far as I understand those views and 

motives." 57 ) But it was obvious that he did not understand the 

version drafted by Bingham. Sensibly, he had voted against it in 

Committee (supra 37-38). Now, his speech sounded as if he had 

been coached by Bingham. He identified ttthe privileges or immuni­

ties o:f_citizens of the United States" in the proposed amendment 

with the "Privileges and Immunities of Citizens in the several 

States" in Art.IV, sect.2 , and he said: 

"I do not propose to go at any length into that 
question at this time. It would be a somewhat 
barren discussion. But it is certain the clause 
was inserted in the Constitution for some good 
purpose. It has in view some results beneficial 
to the citizens of the several.'· States or it 
would not be found there." 58/ 

56) Globe,id. 2542; H.H.Meyer, id. 79. 
57) Globe, id. 2764-2765. 
58) Id. 2765. 
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To these privileges and immunities of citizens of the several 

States secured by the second section of the fourth article of the 

Consti ":::u.tion, Senator Howard added nthe personal rights guar2J.1teed 

semJ..:r·eC. by the first eight amendments of the Consti t·ation. 11 

Then he threw them all together into 0 a mass of privileges, irnmu-

nities, and rights" and said that "all these immunities, privileges, 

rights, thus guaranteed by the Constitution or recognized by it, 

are secured to the citizens solely as citizens of the United States 

and as party in their cou.rts ••• States are not affected by them 

• • • there is no power given in the Constitution to enforce and to 

carry out any of these guarantees." "The great object of the first 

section of this amendment is, therefore, to restrain the power of 

the States and corapel them at· all times to respect these great fun-

da.:mental guarantees ·~· This is done by the fifth section of this 

amendment. which declares that 'The Congress shall have power to 

ei:force, by appropriate legislation, the prov-isions of this 
t:>O'l 

article. ' 11 
_,;;; ' 

There was no inmediate reaction to Hm·rard' s speech. It seems, 

however, t~at the amendment was in danger of being defeated in the 

Senate. Therefore the Republicans withdrew the amendment from the 

Senate and called a caucus. 60 ) No one knew what w&s discussed in 

the caucus 1 but it became obvious that party discipline had been 

forced on t~em which made it possible to adopt" the amendnent with 

59) Id. 2765-2766. 
60) Id. 2938; H.H.Meyer, Fourteenth Amendment 85 (supra n.26). 
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simple majority vote on the part of the Republica...~s. 61 ) After their 

return, the citizenship clause was pre-fixed, and finally Senator 

) ~or;;\t Globe, 39th Cong. 1st Sess. 2938-2939. -- The substitu­
tion .of the caucus rul.e for the constitutionally required 
+Fo--:..·,-; -~rd ma -i OT'-i t'r was not the o-••' v -i Y'Te ,,,_,ll p..-.i tv s11,,.rou"'a.· i ng v ~ v~.--- ~ -t..' - -- ..; - ... _ .L.. ... -~"", -..i... - t_} ,_ --'~• c) .... _ {,,,,LJ. -.i.. -.... 

the adoption of the Fourteenth Amendment. The amendment pro­
posal was debated in a Congress :f;rom which the delegations of 
the 11 secessionary States had ·been excluded. When the proposed 
ai~endment was submitted to the States for ratification, all 
Southern States promptly rejected it. By 1868, Congress had 
established over the South an oppressive occupational regime 
under its plan of reconstruction. In 1868,.it ratified the 14th 
Amendment for the occupied States. Also in 1868, three Nor­
thern States -- Ohio, New Jersey and Oregon -- rescinded their 
former ratification. Congress repudiated this action. -- See 
Cb.2.rles W. Collins, The Fourteer.i.t::::i. _ _l:.mer:dment a..Yld. tl1e Sto.tes, 
4-7 (Boston l912); H.H .. Heyer, The_ Iiistorv and Ile~;;..inrz o_f: the 
Fo'lrrteenth Amendment, 2-5, 85-86 (Hew York 1977). 
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Polan.d assured the Senate that the clause that "No State shall 

m2ke or enforce any law w:b..ich shall abridge the privileges or 

-~ .. -~~~~ties of citizens of the United Statesn secures nothing beyond 

.,,·_:.c:cv wc.s intended by the original provision the Constitution that 

l1The citizens of each State shall be entitled to all privileges 

ancl irr:rrnw.J.i ties of the citizens of the several States .·n 62 ) Senator 

Poland mentioned the due process clause and the equal protection 

clause, but he gave no explanation of their :::ea"'ling .. Re only said 

that after the abolition of slavery, it seened to him that there 

could be no real objection to these clauses. 

Neither Senator Poland nor any other Senator mentioned the 

J?ederal Bill of Rights, that is Amendments 1-8. 

That the privileges and immunities clause of ~4..rt.IV, Sect.2 

were the civil rights,_ was wel.l known, as well as what they were. 

They had been litigated in the State·courts over the years. 63) 

C::l:ey ·were def:.ned. :.n the Civil Rights Bill of 1866 which had been 

debated in the 39th Congress almost simultaneously with the Four­

teenth l-'11endnent. 64 ) But what Bingham had put into the Fourteenth 

Jl ... '11endment was not the 0pri vileges a,."1d immunities of the citizens of 

the several States1 of Art.IV, Sect.2. The words "privil.egestt and 

11 immunities 11 worked like a charm so that no ore in the 39th Cong-

ress had noticed that the "privileges or ; mrrruni ties of citizens 

of the United States," which Bingham had put into the Fourteenth 

Amendment, were something different which never before existed in 

the Constitution. 

62) Cong.Globe, id. 2961; R.E.Heyer, Fourteenth Amendment 88 (supra 
n. 26). 

63) See E:.H .. :Meyer, id. 20-26. 
64) Id. 40-47, 64-71. 



When in 1873 the clause came for the first time under the 

scrutiny of the Supreme Court in the Slaughter-House Cases, 83 U.S. 

( 16 l!all .. ) 36 ( 1873), the Court discovered it and held correctly 

-c; "'che 11 p;rivileges or imm:un.ities of citizens of tt.e United States 11 

concern the civil rights embodi~d in the 11 :privileges and im-

r:runities of citizens in the several States" under Art.IV, sec.2. 

The great mass of privi1eges and immunities embracing nearly every 

ci1ril right belong to the citizens of tl:e States as such and are 

left to the State governments for security and :protection. Id.76-

78 • The privileges and immunities of citizens of the United States 

which no State can abridge are only those nwhich owe their existence 

to the Federal Government, its National character, its ~onstitution, 

or its laws." Id.79 • The Supreme Court mentioned as examples 

thereof to come to the seat of government, to have the right of 

free access to its seaports, to the subtreasuries, la...~d offices, 

and courts of justice in the several States; to demand the care 

and protection of the Federal Goverri...ment over life, liberty and 

property when on the high seas or within the jurisdiction of a 

foreign goverri..ment; the right to use the navigable waters of the 

United States, however they may penetrate the territory of the 

several States, all rights secured to .American citizens by treaties 

with foreign nations ~ all such rights are dependent upon citizen­

ship of the United States, and not citizenship of a State. Id.79-80. 

Thus, the Supreme Court correctly saw that the privileges 

or ir:lmunities clause of the Fourteenth Amendment does not contain 

the prohibition of racial discrimination as to civil rights. ~ 
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However, it would have made no difference if Bingham had 

simply copied the privileges and immunities clause of A.rt.IV,sect.2 

the Constitution. That clause merely imposes 0'.!1 each State the 

~~ to extend to a citizen from another State the Sar:le civil 

ts as are enjoyed by its own citizens. 65 ) It does not prevent 

2 State from discriminating between its o~m citizens. At the time 

the Fourteenth J..mend.m.ent was adopted, all States had different 

?roperty laws for married and U..'!'.lll1arried women. If a white married 

w·oman who was a citizen of a State went temporarily to another 

St2te, that State ha~ to extend to her only the civil rights which 

it extended to its own white married women citizens! not the civil 

rights which it accorded to its white unmarried women or white 

males. Similarly, under Article IV, Sect.2, each State has the 

duty to extend to a black citizen from another State only such 

civil rights as it extends to its owri black citizens, which may be 

different fron those it extends to its white citizens~ Bingham's 

bungling had omitted to put intm the Fou.rteenth Amendment a prohi­

bition of racial discrimination as to civil rights , and the 39th 

Co!"lgress failed to notice it because it was in a hurry to pass the 

proposed Fourteenth .Amendment. 

There is, however, a prohibition of discrimin~tion, racial or 

other, implicit in the due process clause and in the equal protec-

tion clause. 

65) See H.H.Meyer, Fourteenth Amendment 39 (supra n.26). 
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Both clauses were older than the U.S.Constitution, but only 

the due process clause was in the Constitution, namely in the 

Fift!:: L"I:endment. 

J·u.r;reme Court has always re j ectsd argunents ,. tr.Le 

privileges or immunities of citizens of the United States in the 

Fourteenth .Amendment had incorporated Amendments 1-8. The most 

logical argument against it is the presence of the Fifth Amend-

ment 1 s C.ue process clause in the Fourteenth Amendnent. If it was 

already included in the privileges or jmrriu.nities clause, there 

would hEve been no need to mention it in the Fourteenth A.mendment 

as a special clause. 

5. 7ne eo.ual ;rotection clause imposes on each Sta.te the 
duty to ex end to every person on its territory the 
same Erotection of its 1aws. It does not guarantee 
equal rights. 

--------------------------------------------------------------
The equal protection clav~e says: 

"No State shall ••• deny to any person within its 
jurisdiction the equal protection of the laws." 

It is elder tllc...."l the U.S. Consti tv.tion, al tl1ough it was not a part 

of the constitutional text before the adoption of the Fourteenth 

Amendment. 

The words "protection of the laws" appear already in the 

Journals of the Continental Congress. A resolution of June 24, 

1776, provided: 

"That all persons abiding within any of the United 
Colonies and deriving protection from the laws of 
the same, owe allegiance to the said law·s, and are 
me~bers of such colony; and that all persons passing 
tr.i.rough visi tL"lg 1 or make a ten:porary sta;:r L"l any of 
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the said colonies, being entitled to the urotection 
of the laws during the time of such passage, visita­
tion or temporary stay, owe, during the tim~ of such 
passage, visitation or temporary stay, allegiance 
thereto." §El 

Tl1.e idea here expressed is, that every individual wi tl:in the 

iction of one of the colonies d.s entitled to the protection 

of its laws ors differently stated, the laws of each colony ·will 

protect without distinction of person, meaning equally, every in-

o.ividual with.in its jurisdiction, residents as well as transients. 

The same idea appeared in so~e of the earliest State constitu-

t::'...ons, r::.8.2-::ely in .4.rticle VIII of the Declaration of Rights of the 

:Penn.sylvania Constitution of 1776 ~1d in alnost the same words in 

Article X of the Declaration of Rights of the Massachusetts Con-

stitution of 1780, as well as in Article VII of the Bill of P..ights 

of the New Hampshire Constitution of 1784. 

During the debates of the 39th Congress wl'~ich adopted the 

Fou.rtee::::th -4.mer.:.dment, Senator Wilson of Hassachusetts had cited 

the Massachusetts provision which reads: 

n:sach individual of the society has a right to 
be protected b;y it in the enjoyment of his life, 
liberty 2..i.'1.d :property according to standing laws. ff§J../ 

In the Civil Rights Bill of 1866 the same was expressed with the 

words that every citizen of the United States shall have the same 

right trto fu.1.1 a"'ld equal benefit of all laws a~d proceedines for 

the security of person and property as is enjoyed by white citizens. 11 

66) V Journals of the Continental Congress 475, June 24, 1776, 
Library of Congress ed. Emphasis added. 

67) Cong. Globe 39th Cong. 1st Sess. 1255. 
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Bingham must have kn.own of Senator \,,rilson' s ci ta ti on of the 

Hassachusetts provision, because the langu.e..ge of his first draft 

of the Fo-c..rteenth Amendment resembles it ver:r closely. It wanted 

~o ve Congress :power to ma1:e all laws to secu.re to the citizens 

of eBch State all civil rights ttand to all persons in tt.e several 

States the equal protection in the rights of life. liberty and 

property." (Supra 38). 

Since the major objection to this version had been that it 

would have given Congress the power to legislate directly for the 

States i::i matters which belonged to their ret2.ined rights, the 

final version of the Fourteenth Amendment nerely prohibits each 

State from denying 11 to any person within its jurisdiction the equal 

protection of the laws." 

During the debat~s, Bingham, the drafter of the clause. tried 

to explain that it meant the equal protection of rights which a 

person already had. Re had repeatedly conplained that freedmen and 

white Unionists travelling in the South had been attacked, driven 

from their property, and even murdered, and that the States would 

not protect them. These people had a right to be equally protec­

ted. 68) In other words, equal protection of the laws does not 

mean that all rights shall be equa1, but only that ~he protection 

shall be equal. Each country can, and each civilized cou...YJ.try will, 

give to a..YJ.y person, women as well as men, children as well as 

adults~ citizens as well as aliens, the sa.~e protection of his 

person and property in accordance with the country's laws. But 

68) See for details Alfred Avins, Fourteenth Amendment Limitations 
on Bar1ning Racial Discrimination, 8 Arizona Law Rewiew 23'6Tl9b7); 
and Avins, The E ual 11 Protection" of the Laws: The Ori inal Un­
derstanding, 12 Mew York Law Forum 385 19 • 
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no coU-"r'ltry will give to every person the sane rights. Each cottntry 

has different laws for adults and children, end for citizens a..~d 

aliens.If' the "equal protection of the laws,n which under the Con-

State could prevent any alien from running for public office and 

from voting in the elections. A1l a hostile government would have 

to do, would be to send plane loads full of its followers at elec-

tion time to swanp the ballot boxes. This would be a peaceful way 

of taking over the United States. 

The equal protection clause is a very important provision. If, 

for instance, the law protects only the property of white persons 

against trespass and not the property of blacks, the r~ght to 

acquire and own property would be of little value to the blacks; 

and unless the crjminal laws will extend the same protection against 

assault and murder to every person, all the rights an unprotected 

person may have will not benefit him much. In short. if a State 

by its la·w·s accords to a person a right, it owes him the benefit 

of all such laws which the State has enacted for the protection of 

such • • 4-a rignv. 

It is interesting that the Supreme Court never tried to con-

strue the privileges or i.mmuni ties clause in accor~ance WiitJi ... .J.lts 

intended meaning, notwithsta."r'lding its meo·rreet language, namely 

to impose on the States the duty not to discriminate as to civil 

rights on account of race. Instead, the Supreme Court misused the 

equal protection clause for that purpose, although it fitted 

neither into the language, nor had it been intended by the framers. 

Therefore the Supreme Court changed "equal protection of the laws" 

into "equal rights,• but only when it suited the Court. 69) The 

69) See for details H.H.Meyer, Fourteenth Amendment 150-157, 
242-263 (supra n.26). 
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Supreme Court "incorporated", so to speak, "equal rig..'l-itstt into the . 

equal protection clause. For i.nstance,~n Ex parte Virginia, 100 U.S~ 

339, 347 (1879), J. Strong, speaking for the Cou.rt~ said that 

equal protEiction o:f the lawst1 meant 11 equal rights to a11 persons, 11 

West 
but in Strauder v~rginia, 100 U.S •. 303, 309-310 (1879), the 

same J.Strong said that a Negro male citizen of Virginia on trial 

for a murder was denied "equal lega1 protection" if tried by a 

jury fron vfl1ich black males were excluded, but women, children and 

aliens did not have the same right of being represented at the jury. 

Thus, the Supreme Court undertook to dictate to the States the com-

position of their juries, although, as J.Field pointed out in his 

dissenting opinion, 100 U.S., at 367, the Fourteenth Amendment was 

only intended to apply to civil rights, and juries were not part 

of the civil rights (s~e supra p.30). Dilring the debates on the 

Civil Rights :Bill, special assurance~was given that juries were 

not inclv.deC. the bi11, 70) and since the Fourteenth .Amendment 

merely was intended to protect the Civil Rights Bill, the people of 

the several States were entitled to believe that their jury courts 

were not affected by the Fourteenth .Amendment. 

Simi1ar1Jr, schools were not innluded in the civil rights . 

(supra p.30) and were, therefore not intended to be,affected by 

the Fourteenth Amendment. But on May 17, 1954, the fr~preme Court 

decreed in Brown v. Board of Education, 347 u.s. 483, 495 (1954), 

that racially segregated schools were unequal and therefore violate 

the equal protection clause of the Fourteenth Amendment. Of course, 

70) Cong. Globe, 39th Cong. 1st Sess., App.156; H.H .. !>Ieyer, Four­
teenth .Amendment 92-93 (supra n.26). 
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there were no complaints that the police did not give black 

schools the same protection as white schools. lTnat was meant by 

the Sup::."'e:::e Court, was E;xplained in the second 3ro-vm decision 1 

l-'•u• 294, 30l (l955), nan1ely that black c~i.ildren had a.:1 eqv.al 

right as white children to be admitted to a public school. I be­

lieve that the country would have adjusted to this inn.ovation, 

because there was at that time a widespread feeling that it was 

u21fair to refuse a child adr0ission to a p11blic school solely because 

of his race. But soon it became clear that 11 equal rights' in school 

desegregation me&"'1t a numerical bala"'lce of black and white s~:ins 

without any regard of what was behind the skins, that is without 

regard to their educational standing. AS dictated by the S'upreme 

Gov.rt in S'war.:.n v. Board of Education, 402 U.S.l, 16 (1971),"each 

school should have a ~rescribed ratio of Negro to white students 

reflecting tl'le proportion of the district as a whole." Since the 

::::-~preme Co·c'..rt c::."eatea a n consti t"'..;;_tional eq_1J..t;J_ rigr..t 11 to education 

by its incorporation of "equal rightsn into the equal protection 

clause. :federal judges have assumed the oversight of public schools. 

In order to force on them the judge approved ratio of racial mix, 

unelected life-tenured judges have overruled elected school beards, 

have seized the administration of schools, have . even ordered 

elected goverr..ment officials to find millions of dollars to pay 

for the costs of compulsory racial integration and unwanted bus 

transportation. 71 ) 

71) 
l ' 

For instance, on Jul:v/1983, the Washington Post (A-2) and the 
Washington Times (4A) reported that U.S.District Judge Shatlur 
has·"ordered 11 the :federal government to find at least Sl4.6 
million to help desegregate Chicago's public schools and to 
set aside 250 million to aid in financing the effort over the 
next 5 years. ~ On July 6, 1983, the Washington Post reported 
that Governor Bond of Missouri wo--Ud appeal an order of U.S. 
Distr.Court J. Hungate "approving" a "voluntary" desegregation 
plan between the Cityof St.Louis and its suburbs because of 



H~ accustomed themselves to reach into the classrooms of 

State supported schools for racial reasons, federal judges did this 

for the purpose of interfering with school reg-i~lations and school 

• Sir.ce t!:ere 

·was no constitutional authority for such actions, the courts dif-

fered as to whether they should base their interference on their 

"incorporation" of "equal rights" into the equal protection clause 

or on their incorporation of the First and r~in~h Amendments into 

the due process clause of the Fourteenth _/im.endment. 72 ) 

Disser:.ting in Tinker v. DesMoines School D:_strict, 393 U. s. 
503, 515 (1969), J.Black remarked that the Supreme Court's holding 

us!':ered in 

"an entirely new era in which the power to control 
pupils by the elected 'officials of state supported 
public schools ••• ' in the United States is in ul­
timate effect transferred to the Supreme Court." 

Justice Black also voiced concern over the disruptive effect 

i:rhich the Cov...rt 's interference :;:r:;;_st have on the efforts of school 

officials to keep discipline in the schools. It is not hard to 

imagL~e the effect on school discipline when immature high school 

boys are told by a U.S.Court of Appeals that they do not have to 

obey a school rule concerning length a..~d style of one's hair 

Note 71 continued. 
the cost estimated between $37 million and well over 100 million 
in the first year. 
72) See Ti...'!J..ker v. Des Moines School District, 393 U.S.503 (1969) 

and other cases cited in Macklin Flemmingt The Price of Perfect 
Justice. The Adverse Conseauences of Current Lef}l Doctrine 
on the American Courtroom 129-134 (New York 1974 ; and H.B:7 
foeyer, J::'ourteenth Amenffirient 249-254 ( su:pra n.26). 
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because :&E1no11n they had a "constitutional11 right secured by the 

11 penur::ibras" of the First and Ninth .Amendments, as made applicable 

tc t~e St2tes through the due process clause of the FourteeLth 

..::.L:s_ t, to wear their hair 11at any length or ir.. any desired 
1173) main1er; · or that the equal protection clause (read equal rights) 

·was violated by a school authority which pe::ni tted girls to wear 

their hair longer tht;n boys:74) 

The deterioration of the public schools has long been a matter 

of comn:on knowledge, but almost never have the news media mentioned 

the res:ponsibili ty of Congress a..."1.d the federal courts. However, 

on June ;o. 1983, the Washington Post had a headliner "Reagan 

Blames Courts for Education Decline 11 (p.A-2), and the Washington 

Times wrote on the same day, "Reaga...'YJ. pins school decay on Government. n 

(4-A). Both newspapers_ reported a speech of President Reagan in 

which he pointed out that interference by Congress and the federal 

courts had left students without "the quality teaching they need 

and deserve,n and which took a back seat to other objectives, 

Federal court decisions had public schools "leading i.11 the correc-

tion of long-standing i.11justices in our society: racial . segrega­

tion, sex discrimination, lack of opportunity for the handicapped." 

President Reagan understands the importance of.the public 

schools for the Nation's welfare. He also understands the necessity 

73) Breen v. Yillhl, 432 F.2d 1259, 1266 (7th Cir.1970); Stull v. ~ 
School Boaz:a:-of Western Beaver, 459 F.2d 339, 347 (3rd Cir. 
1972). 

74) Crews v. Clones, 432 F.2d 1259, 1266 (7th Cir.1970). 
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of retttrn.ing control over them to the States and local communities~ 

I think he can also be made to understand that legislation designed 

to prevent :federal courts from taking jurisdiction in matters re-

lating to schools, religion a.!1d abortion do not take from the 

federal cou.rts, i.i.."1cluding the Supreme. Court, any authority which 

they rightfully exercise under the Constitution, but would pre-

vent them from exercising an authority over rights retained by 

the St2.tes over which the Constitution has grar:ted no federal 

judicial power. 

1'1any people have also begun to understar;.d that regaining 

control over their schools depends on whether or not democracy in 

the United States will prevail. Eliza Paschall, writing in the 

iiashi-11gton Times (July 5, 1983, p.2-C) 1 criticized that since 

May 17, 1954, the da.t~ o:f the Brovm decision, "the racial mix o:f 

student bodies has been our nationa.l~education priority." 

uschools a.re r~ot subject to judicial oversight for poor science 

curricula, but schools with low racial scores a.re subject to scru­
who 

tiny by our highest judicial authorities / may overrule duly 

elected school officials on school matters. 0 She ends her article 

the words: 

"I:f i...'1 any community we do not have the schools we 
·want, then our claims of self-government are a sham 
and a pretense, and there is no hope for democracy .. " 

The American people should understand that they ca....'1n.ot have 

the ~'l'ix schools they want unless the people in the States can 

again exercise their retained right protected by the Tenth Amend­

ment, to make their own laws with respect to schools~ undisturbed 

by federal interference. 
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In 1972, Congress, with the blessing of the Supreme Court, 

ev-en dictated to the States their emplo~yment praqtices by including 

o the 3qv..al Employment Opportu.'1.i ty Act of 1972 employees 11 sub-

j ect to the civil service la.\t;rs of a State goverre::ent, govern.:-::ental 

or political subdivision," and even nautl:orized" the federal 

co-:.;..rts to 2,ward money damages in favor of a private i...'1.dividual 

against a State government. Plainly, this is i~compatible with the 

sovereign im!:lun.ity of the States secured by the Eleventh Amendment, 

"but the Su:prene Court upheld it.75) 

Th11s, the 11 i..."1corporationrr of neq_ual rights" into the equal 

nrotection clause of the ~ourteenth 1u:nendment has finally had the 

effect of resurrecting the first version proposed as Fou..rteenth 

}..mendment which was not even able to pass the House of the 39th 

Congress because it would never have been ratified. by the .... states 

(supra 33-36). 

75) 42 U.S.C .. §2000e•2{a.).Fitznatricl:: v. Bitzer, 427 U.S.445 (1976). 



6 .. due process clause guarantees to a.r.(/ person 
charged ·with crime access to a proof procedure 1 

today called trial, where he has an opportuiLity 
to defend himself against the accusation. 

( c.) Constitution car.not be cl'l::.r~:;:ed 
t!le uincorporation" of alien matters. 

The due process clause of the Fourteenth Am.end:uent is the clause 

most misused by the Supreme Court as a conduit to "incorporaten 

into the Constitution matters which had bee~ retained by the States 1 

in order to place them under federal control. 

Those .P...neric2...:.."1.S who ever have taken the trouble of kno-v:ing 

their U.S.Constitution.ought to understand that this Constitution 

1;-as drafted and ratified by the States, acting through men elected 

by the people of the several States, and that, in order to create 

a "general government",the States gave up some of their powers 

and delegated them to the "general government." These powers were 

enu.merated in the Consti tv.tion. In order to carry :tnto execution 

these enumerated powers, the Constitution has authorized Congress 

to rna1re laws "necessary and proper" for this purpose. :triadison e:x-

plained in ~;o.44 (pp.285-286) of the Federalist Papers that they 

2.re the means for carryi..."lg out the powers enumerated in the Consti-

tution. They are the only "implied0 or "inherent" powers possible 

in the Constitution. "Inherent powersn can only be such powers as 

are necessary and proper for carrying into execution powers ex­

pressly given i..."1 the Constitution. 76) 

76) See also Hai."nilton in The Federalist Papers, No.33, pp.202-203 
(Uew Ji...nerican Library ed. 1961) 
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As clearly expressed by the Tenth .Amendment, unless a power 

is env..merated in the Constitution or expressly prohibited by it 

tc, the States, thc.t power has been retained by the States. Powers 

r·e by the States are ~ in the U.S.Constitution and therefore 

not w..~der federal control. The powers mentioned in amendments 1-8 

are not powers granted by the Constitution to the Federal Govern­

ment, but special restrictions on the Federal Government. It ought 

to be obvious that, to transfer a po·wer retained by the States into 

the Constitution and thereby place it under federal control, re-

~uires a constitutional amendment according to Art.V of the Consti-

tution. The Constitution has given the authority to amend it only 

to persons elected by the voters, namely to two-thirds -0f Congress 

and tn the legislat"ares or conventions of three-fourths of the 

States. The Oonstitut~on -has given the Supreme Court no authority 

to change it. 

Consequently, when the Su:preme Court puts something into the 

Constitution which is nowhere in it, as, for instance, abortion; 

or if the Supreme Court takes one of the retained State rights 

mentioned in J:..mendments 1-·- 8 as special restrictions on the Federal 

Government and places it into the Fourteenth Amendment, the Sup­

reme Court has attempted to change the Constitution.. A legal amend­

~ent made in accordance with Oonst.Art.V will change the constitu-. 
tional text. P.n illegal amendment attempted by the Supreme Court 

in the guise of constitutional,interpretation cannot change the 

constitutional text, a sure sign:that the Supreme Court cannot 

change the Constitution. But with the help of raw federal enforce­

ment powers the Supreme Court could prevent the people of the 

several States from exercising their constitutionally protected 

right to make their own laws respecting religion, abortion, appor­
tiori....i":!le::t of State legislatures a.."'ld many other matters. 
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(b) The purpose of the due process clause is to 
guarantee to any person accused of crime a 
proof procedure before he can be sentenced 
to death, or imprisonment, or forfeiture 

____ 2f_E~£E~~!~~-----------------------------------
T}1e Supreme Court 1 s misuse of the Fourteenth Amendment's due 

process clause as tool for its incorporation theory has turned 

t::-ds clause into :L."1.cooprehensible nonsense. But its language can 

be easily understood by those who know its his~ory. ~ne due process 

clause of tne Fourteenth .Amendment reads: 

t1 • • • nor sha..ll any State deprive an;y person of 
life, liberty, or property, without due process 
of law,." 

There was no discussion with respect to that clause, when the 

Fourteenth Amendment was debated in 1866 in the 39th Congress. An 

expla.."1.ation of ,what Congress had in mind when it adopted the due 

process clause came :five years laterr in 1871, in the 42nd Cong-

ress, when a debate arose concerning the mea."1.ing of the first sec-

tion of the Fourteenth Amend~ent. Representative Garfield who had 

attended the debates of the 39th Congress which adopted the Four-

tee:r:.th Ar::iendr::ent, said with respect to the due process clause 

that it was copied from the Fifth Amendment. There. it operates 

only as a restraint on Congress, while here it is a direct re-. 

straint on the States. 

"It realizes the full :force and effect of the clau~e 
in Magr..a. Charta, :from which it was borrowed, and there 
is now no power in either the State or the national 
Government-to deprive a:ny person of ••• life, liberty 
and property, except by due process of law; that is by 
an impartial trial according to the laws of the land."11/ 

77) Cong. Globe, 42nd Cong.1 1st Sess.t App.153 (1871). 
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The reason for the lack of controversy is not hard to find. 

It ·was well known that in most States procedural rttles for blacl::s, 

:..n son.e Sts.tes also for Chineset differed from those that 

to whites, and it was also well bo1':n in many cases 

t~is situation had resulted in an outright denial of justice. 

There was agreenent that "any person", meaning any hum.an being 

without distinction as to race or color, should be entitled to 

t~:e same procedural ru..les, because otherwise he could not have, 

111 Garfield's words, "a..~ impartial trial according to the laws 

o :::_· t!::'.e land . u 

The history of due process of law shows that in the minds of 

the men who adopted the Fourteenth Amendment the phrase· still had 

substantially the meaning which it had since its inception in 

Chapter 39 of the Magna Carta of l215.7S) 

One of the chief grievances of :the baronage and commonalty 

1".:i:ng Job11 \.Ta.S that he had violated their rignt to have 

law - habeat legem - that is court proceedings with Judgment a:nd 

proof, by issuing writs of execution without court proceedings. In 

Chapter 39 of the Great Charter, the barons forced the king to 

pro~irethat no freeman79)should be arrested and imprisoned, or 

disseized or outlawed, or in any way destroyed, nor.would the king 

hinself go, nor send his men, to inflict punishment on him through 

the use of armed force, except by the lawful judgment of his peers 

and by the lex terrae (literally, "by the law of the land.") 
~~~~~---~~~- ' 

78) See for details H.H.Meyer, Fou.rteenth .Amendment 125-149 (supra 
n.26). 

79) "Freema...~" in the Mag:o.a Charta very :probably referred to free­
holder; see William S.McKechnie, Hal.:"na Cc.rta.(2d ed. Glasgow 1914) 
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The Norman legal sources used the expression 1ex for one of 

the recognized modes of proof. They were the conpurgation oath with 

t . , -· o::. n neJ..pers, called ~ disraisin~ or lex nrobabilis, which cou.ld 
• be challenged by the judicial duel, called ~ ultr2ta; the o:-deal 

cc..lled ill, a:;Ygarens or manifesta; and' attesting ~d tnesses wr_o tes-

tified and swore to the genuineness of a recorded tra;_J.saction v:hich 

they had been selected to witness, called ~ .recordationis. To-

gether they were called the ~ terrae. 

In 1354, in a for.!.ilCll confirma:tion of t1tl:e Great Charter, 8..l1d 

the Charter of the Forest, and all other statutes before this time 

n2..de and used, 11 28 Edw. 3, c .1, 3 ( 1354), King 3d1:-ard III extended 

the benefit of the provision to any man nof what estate and con-

dition that he be" and replaced "except by the leJ·:ful judgment of 

his peers and per legem terrae" with "without being brought to 

answer by d1.i.e :process of lc.w." The right to answer mea...J.t the right 

to defenC. hir:lself against an accusation and, in case of denial, 

have a proof procedure. By 1354 the old modes of proof of the 

I,:af'.Zla Carta had partly been abolished. partly died out. and had 

been replaced by other types of procedure: i:: the conmon la·w courts 

by the ju . .ry procedure, in the King's Council by the ecclesic.st.ical 

procedure ·which developped into the equity procedure. 'While the 

lex terrae had referred to a particular proOfprocedure, due process 

of law now referred to any regular procedure pursuant to law. 

Later, the expression "due process of la:w" was adopted by new York, 

from where it got into the Fifth P..mend:nent of the U.S.Constitution. 

w:.11.en it was included in the Fourteenth P..mendment, it ·was already 

more than 600 years old. During all that tine, it had essentially 

, 
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preserved the sa..T!le meaning, n&uely that no person could be sen­

tenced to death (deprived of life), or to imprisonment (deprived 

of liberty), or to forfeiture of :property (deprived of property) 

thout first having been given access to a proof procefaJ..re, today 

cs.lled trial .. In short, it guarantees to any :person charged with 

cr:'...me a trial pursua."1.t to law. 

{c) When interpreting the Fourteenth _!\.mendment, 
the SUnreme Co-u.rt ruled that the due process 
clause~guaranteed to any person charged with 
crime a trial pursuant to law, and that it 
did not apply to the States any of the other 
provisions of Amend...TUents l-8. 

When the SUpreme Court truly interpreted t!J.e language of the 

due process clause in the Fourteenth Amendment and gave it its 

natural meaning, it l:1ad to arrive at fundamentally the same result, 
-namely that the due process clause g;.iaranteed to any person charged 

::·:i th cri:::.e a trial pursuant to law. At the sa:ne ti.me, the Court 

2.lso he.d to ru.le that none of the other provisions of Amendnents 

1-8 had been included in the Fourteenth Amendment, because this 

is the 0:1l~r logical conclusion which CB21 be dr&~'<ffi from the language 

and histor:;t of the Fourteenth 11.mendment. 

Thus, in 1875, the Supreme Court held in Walker v. Sau.vinet, 
92 U.S. 90, 93 (1875), that the Seventh Amendment which provides 
for jury trials in suits at common law, has not been made applicable 
to the States by the Fourteenth Amendment, and- that "Due process of 
law is process du~ according to the law of the lan~. This process 
in the States is regulated by the law of the State." 

Also in 1875, the Supreme Court held in United States v. 
Cruikshank , 92 U.S.542, 551, 553 (1875), that the First and Second 
Amendments, like the other amendments proposed a..~d adopted at the 
same time, were not intended to limit the powers of the State 
governments, but to operate upon the national government alone. 



62 -

In 1884, the Supreme Court held in Hurtado v. California, 
110 U.S. 516. 534-535 (1884), "The natural a.~d obvious inference 
is, tr~at in the sense of the Constitution, 'due process of law' 
1·:as not mearJ.t or intended to include, ~vi terr:::ini. the insti tu-
-!,.. .,~ .-,'\~ :.,. _,__.,_,. ___ ~Jroced.1.1re of ~ grar;.d jur3r. n Ir:. 

~ 

];J21er.i.dmer.!. t, 
due process of law "refers to that law of the land in each State, 
which clerives its authority from the ir.:herent a:J.d reserved powers 
of the State." 

In 1915, the Supreme Court said in Frank v. Magnum, 237 U.S. 
326 (1915): 

"As to the 'due process of law' that is reqv.ired by the 
Fourteenth Amendment, it is perfectly well settled that 
a criminal prosecution in the courts of a State, based 
upon a law not in itself' repugnant to the Federal Con­
stitution, and conducted according to the settled 
course of judicial proceedings as established by the 
law of the State, so long as it includes notice, and 
a hearing, or an opportu..~ity to be heard, before a· 
court of competent jurisdiction according to established 
modes of procedure, is 'due process' in the constitutional 
sense," citing a long line of Supreme Court decisions. 

In 1922, th~ Supreme Court sta~ed in Prudential Insurance Co. 
v. Cheek, 259 U.S. 530, 538 (1922): 

rt,... nei th.er the Fo-urteenth !illlendment nor e.i:y other 
Provision of the Constitution of the United States 
imposes upon the States any restrictioISabout 'freedom 
of speech' or the 'liberty of silence;' nor, we may 
add. does it confer any right of privacy upon either 
persons or corporations." 

Finally, in 1959, in Bartkus v. Illinois, 359 U.S.121, 124 
(1959), J.Fra..'lJ.l{furter, speaking for the Court, said: 

nwe have held from. the beginning and uni:formly,that 
the Due Process Clause of the Fourteenth .~~endment 
does not apply to the States any of the provisions 
of the first eight amendments as such. The relevant 
historical materials have been canvassed by this 
Court and by legal scholars. These materials demon­
strate conclusively that Congress and the members of 
the legislatures of the ratifying States did not con­
temnlate that the Fourteenth Amendment was a short­
hand incorporation of the first eight amendments 
making them a~plicable as explicit restrictions upon 
the States." (Citations omitted). 
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is, therefore, clear that the due process clause of the 

Amendment is the only clause of the 7ederal Bill of Rights, 

the:t :_s Amendments 1-8, which the Fourteenth A ... l!lendoent has made 

e to process 

clause makes it impossible to include any of the other provisions 

of Amendments 1-8. 

(d) The Supreme Court invaded the retained rights 
of the States for the purpose of enlarging 
its jurisdiction and force federal control on 
nowers reserved to the people of the several 
States. To achieve this: the Supreme Court 
had to depart from the Constitv.tion in dis­
regard of-the oath imposed by the Constitu­
tion on every judge,"to support this Consti­
tution." ------------------------------------------------------

It becane soon clear that the judges of the Supreme Court 

were not willing to s~ay within the limits of the Constitution, 

their oath of office to support this~Constitution notwithstanding. 

:!..:'..1C::.c2.tion cane as early as l 798 in Calder v. ~' 3 U .. S. 

(3 Dall.) 386. The only question in that case was whether a Con.nee-

ticut statute granting a new trial in a particular civil case was 

an ~ .£Ql2.1 facto law within the r.::ieaning of the U. S.Consti t~:_tion. 

The Supreme Court held that the constitutional prohibition to 

Congress and the States to pass an ~ post facto 1aw applied only 

to criminal 1£,,ws. Bi.J.t J .Chase, who delivered the opinion of the 

Com:-t, could r:ot resist to add to it his personal philosophy con­

cerning the powers of the legi~latures. He said: nr cannot subscribe 

to the omnipotence of a State legislature, or that it is absolute 

and without control 1 although its authority should not be expressly 

restraint by the constitution~ or f'Ui."'ld&';le::."1.tal law of the State .. " 
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Tr1.ere are certain vital principles in our free republican govern-

r::ents which will determine and overrule arr abuse. of legislative 

.An act of the legislature contrary to the great first prin-

z of tl':e social conpact car.:.not be c01::.sidersc. a :rig::tful 

J .. Iredell, concurriilg with the Cov..rt's opinion, fov.nd it 

necessary to state his disE:.greement with J.Cha::>e's views. He re-

:ninded him that the people, through their representatives, have 

c.e:fir.ed t1e objects and lir:.:2. ts of legislr~ti ve powers i::::: the co::1sti-

~u ~ons of the States and of the United States. These are the sole 

limitations on the legislatu..res. They are also limitations on the 

powers of the courts, for only when the legislatures transgress 

these boundaries is there any justification for the courts to 

declare a legislative ·act invalid. 'U.S., at 398-399. 

In Calder v. Ml, the views of J .c::iase were nere13~ dicta. They 

1·:-ere soon to become the guiding principle of the Su:prene Court. 

Judges bega..~ to rule, not by the written Constitution and laws, 

;:;1xc by Hf'-1.:c.C.ar.J.ental principles of right ar.i.cl justice i i'lb.ere:;:;.t -i '" •~.l 

~he nature a.r-"'c'. s:piri t of the social cor:1:pact, tt or "the nature of 

free govermnent, 11 or 0 the principles of civil liberties," or 

nnatural rights."SO) 

80) See Charles G. Haines\ The Revival of Natural Law Concepts, 
94-95 (Cambridge 1930;; J.A.C.Grant, The Natural Law :Back­
,.grpund of Due_ Process, 31 Columbia L.Rev.56 (1931). 
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The first case of the incorporation of a provision of the 

I'ederal Bill of Rights into the due process clause of the Fourteenth 

C' . nicac.;o, C 
.. v. nicar:o, 

6, 0.S. 226 (1697), and the provision was the just compensation 

clause of the Fifth Amendment, which prohibits the Federal Govern-

ment from taking private property for public use without just com-

pensation .. 

The case involved the extension of a public street across the 

right of way of the railroad company. A~ter a jury trial, the j1J..I'3r 

awarded a com~ensation of one dolle.r. The Illinois supreme Court 

affirmed. It found that the railroad was not damaged. The U.S.Sup-

reme Court granted a writ of certiorari. J.Harlan I delivered the 

opinion of the Court. He contemplated at length about the importance 

of the protection of :i;>rivate property as "a vital principle of re­

publican institutionsJ" and about the requirement of just compensa-

tion for property taken for public use as a doctrine of the common 

law, founded in "natural equity", a....11d laid down by jurists as a 

principle of "universal law." He concluded: 

"The legislature may prescribe a form of procedure to be 
observed in the taking of private property for public use, 
but it is not due process of law if provision be not made 
for compensation ..... Due process of law as applied to ju­
dicial proceedings instituted for the taking o~ private 
property for public use means, therefore, such process as 
recognizes the right of the ovmer to be compensated if his 
property be wrested from him and transfer~ed to the pub­
lic. tt 166 U.S .. at 236. 

The Supreme Court, nevertheles~,affirmed the judgment because it 

fcv...11d that the last clause of the Seventh Amendment, "and no fact 

tried by a jury shall be otherwise reexam~ned in any court of the 

United States, tha....11 according to the rules of the common law," 

prevented the Court from reexamining the facts on which the ver­

dict in the State court was based. 
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~ne irony of it was that the Constitution of Illinois did em-

body the principle of natural law that the State must protect 

private property, and if it takes it for public use, it must pay 

c Illinois statutes did proviC.e for a procedure in 

condemnation proceedings. Logically, ~llinois guaranteed the right 

of compensation as part of its substantive law, where it belonged, 

and not as part of its procedural law, where it had no place. There 

was, therefore, no reason for the Supreme Court to display its oon-

cern for a fundamental law of universal fairness and justice~ much 

less for the illegal creation of a new "constitutional" concept to 

protect it and illegally write into the due process clause of the 

Fourteenth _tunendment the just compensation clause which the framers 

deliberately had omitted (supra p.37), a fact which Supreme Court 

judges had acknowledged on various occasions. 81 ) Moreover, J.Har­

lan's attempt to write into the due process clause, which is a pro-

cedural provision~ the substantive provision of just compensation, 

makes no sense. :But henceforth, Chicago, :Burlington and Quj.ncy R.R. 

v. Chicago, supra, became "authority" for the new "constitutional" 

rule that the just compensation clause of the Fifth .Amend~ent had 

been made ttapplicable" to the States by the due process clause of . 
the Fourt'eenth Amendment. 

81) Davidson v. New Orleans, 96 U.S. 97, 193-194 (1877); Fallbrook 
Irrig§tion District v. Bradley, 164 u.s. 112, 158 (1896); 
Milwaukee and St. Paul R.R.Co. v. Minnesota, 134 U.S. 418, 465 
\1890), Bradley, J., dissenting. 
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Or:.. the same day (March l, 1897), the Supreme Court evidently . 

discovered that the word "freedom" in the due p:r:ocess clause of the 

Fcu.rteenth .P..mendment could be used to conr.i.ect it with any 11 freedomn 

the S'v.prer:e Court wished to force on the States. On that day it ·was 

11 freedom of contract. 11 This is not part of a.':lendments 1-8 .. In fact, 

it appears nowhere in the Constitution. In i:.J.lge;yer v. Louisia'.!:la, 

165 U.S. 578 (1897), and a few years later in.Lochner v. New York, 

198 U.S.45 (1905), the supreme Court read freedom of contract 

directly into the Fourteenth .Amendner~t' s due process clause. 

In Locr.:.ller v. J:Tew York, the Suprer:1e Co11..rt held u.nconsti tu.tional 

a New York statv.te limiting the working hov.rs of employees in 

bakeries to 60 hours a week, or 10 hours a day. ~ne Co'lirt said: 

"The general right to make a contract i..11. relation to 
his business is part of the liberty of the individual 
protected by the Fourteenth Amendment of the-Federal 
Constitution. Allgeyer v. Louisd.ana, 165 U.S. 578. 
Under that :provision no State can deprive any person 
o:f life~ liberty or property ·without due ~::irocess of 
law. The right to purchase or to sell labor is part 
of the liberty protected by this amendment, unless 
there are circumstances which exclude the right." 
198 U.S., at 53. 

It sho-:.;l d. be noteC:. that the cornplainar~t was not c:. 1;orker who wanted 

to worl: longer ho"J..rs, but a baker who had been fined for having 

violated the statute. 

Bi~t how can such a statute violate the due process clause? 

The clause clearly permits the States to take·freedom, that is 

sentence a person to imprisonment 1 but not without the protection 

of the procedu..ral rules applicable to his easer designed to ascer­

tain his guilt or innocence (supra 58-61). Interpreted differently, 

the due process clause makes no sense. Only by depriving it of its 

mea....11ing ~ could the due process clause serve as a "constitutional" 

excuse for the federal courts to sit in judgment over the social 
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or ec01:.orric rdu.es of a State statute. 1.I1trLrn 1 w:::. th.out 001::.sti tv..tional 

c:ut~:ori ,, in a clear departure from the co:asti tu.tional langu.a.ge, 

t:i::.e :T. S. Supreme Cou.rt seized the power to suppress in the bud the 

te legislatlt!'es t" S 21E:e 

tion. Le.ter 9 ·when the social conscience struck a su.fficiently nu..:."!l-

ber of judges, the S°'J.preme Cou.rt "permitted'' the States to pass 

certain welfare laws under the guise of "police power."82 )J.Holmes 

objected to this practice. He said: 

" ••• when '.Legislatures are held to be authorized to do 
2~nyt:hing considerably affecting public ".·relfare, it is 
cov-ered by apologetic p:J:1rases like the police power, or 

s-t2te:-::.e2:"'.; that the business concerned hac ·been dedi­
cated to a public use ••• 

I do not beJ:ieve in such apologies. I thirJ:: the proper 
course is to recognize that a state legislature can do 
whatever it sees fit to do unless it is restrained by 
some exnress nrohibition in the Constitution of the United 
States or of the State, and that Courts should be careful 
not to extend such nrohibitions bevond their obvious 
meaning by reading into them conceptions of public policy 
that the particular Gou.rt may happen to entertain.n Tvson 
(:Brother v. Banton, 273 U.S. 418, 445-446 (1927), Holn.esf 
J., dissenting. 

The simple truth is that in all such cases the Supreme Court 

was not really interested in an honest interpretation of the Consti­
to·wards 

tution. The Court's interest was directed/±Jt creating new "consti-

tutional!! restre.ir"-ts on the States in order to be able to take 

jurisdiction over forever more retained State rights, so as to de-

prive the people of their constitutionally protected right to make 

their mm laws in these matters in accordance with their Oiffr wishes. 

Occasionally, a majority of the Supreme Court had an attack of 

honesty a..~d re~embered the Constitution. But it never lasted long. 

82) See E:.E:.Heyer, Fourteenth ... <Unendment 219-221, ar;.d cases their 
cited (supra n.26). 
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in 1922, in a 6 to 3 decision, in l--"?'v..der:tial Ins'v:.rc...'1.ce Co. v. 

c:1eel:, 259 U.S. 530, 538, the Supreme C01.1rt said: 

n ••• the Constitution o:f the United Sts:tes ·::..u.noses 
upon the States no obligation to confer upon those 
~ ·itl:in t::.eir jurisdiction ei.ther t of :'ree 
speech or the right of silence. 11 

"••• as we haye stated, neither the Fov..rteenth 
Amendment nor any other provision o:f the Consti­
tution inposes upon the States any restr;ictions 
about 'freedom o:f speecht or t:he 'liberty of 
silence;' nor, we may add, does it cor..fer any 
right of privacy upon either person or cor­
porations.11 

only three years later, in 1925, in a 7 to 2 decision, in ill_-

low v. New York, 268 U.S. 652 (1925), the Supreme Court said: 

"For present purposes we may and do assume that 
freedom of speech a..11d of' the press -- which are 
protected by the First .Amendment from abridgment 
of Congress -- are among the fundamental personal 
rights and 'liberties• protected by the due pro­
cess clause of the Fourteenth Amendment from im­
pairment by the States." 268 U. s.. at 666. 

In 1963, in Ferguson v. ~aruna, 372 U.S.726, 730 (1963), 

J.Black, speaking :for a unanimous Court, declared: 

"The doctrine that prevailed in Locr...ner, Conpa,g-e, 
Adkins, 31.:t.i..-::s, and like cases -- ~hat due process 
authorizes co1..lrts to hold lm·;s v..nconsti tutional 
when they believe the legislature has acted un­
wisely -- has long since been discarded. We have 
returned to the original constitutional pronosi­
tion that courts do not substitute their social 
a:ii'd"'economic beliefs :for the judgment of legi-s­
lative bodies, who are elected to pass laws ••• 
Legislative bodies have broad scope to eX".Periment 
with economic problems, and this Court does not 
sit to 'subject the State to an intolerable super­
vision hostile to the basic principles of our 
Government and wholly beyond the protection which 
the general clause of the Fourteenth Amendment 
intended to secure.'" (emphasis added). 
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However, at the same time, in 1962 in Engel v. Vitale 370 U.S. 

421, and in 1963 in Abington School District v. Schemnn, 374 U.S. 

203f the ~~preme Court ruled unconstitutional voluntary prayers in 

scl:ools by i..11.venting a "co::12tit1:c or~2.lt1 :rr.a.:.'1date of 

separation of State and church which, according to the supreme Court, 

the framers had intended to include in the First Amendment's 

religion clause, and by declaring that the due process clause of 

the Fourteenth .i\Jnendment had made it "applicable 11 to the States. 

The religion clause reads: 

ncongress shall make no law respecting an establish­
ment of religion, or prohibiting the free exercise 
thereof." 

Obviously, there is nothing in its la...11.guage which_suggests an 

interpretation that it intended to mandate tta wall of separation 

of State and Church," nor do- the debates of the First Congress 

where the First Amendment was drafted mention separation of state 

a..."ld church ¥tit~: one word. On the contrary, these debates and the 

preamble placed by the Senate as introduction to the Bill of Rights 

make absolutely clear that the First .Amendment's religion clause, 

like all the other provisions of the first eigr~t amendments, was 

req_uested b3r the States as a special restriction on the Federal 

Government (see supra pp.21-24), and that the purp~se of the re­

ligion clause was to prevent Congress from establishing a national 

church or national religion and from interfering with the free 

exercise of religion in the States. 1 Annals of Congress 729-731. 

The due process clause of the Fourteenth Amendment reads: 

" ••• nor shall any State deprive any person of life, 
liberty, or property, without due process of law. 11 
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The Supreme Court's explanation as to how the due process 

clause could have :made the religion clause applicable to the 

States has just as little con..."1.ection with its lar"gu.age and its 

c:onstitut:::.o:.:al meaning. (Cf.supra 58-63). Thus, the Supreme Court 

said in Abinaton v. Schemun, 374 U .. S., at 215-216,"this Court has 

decisively settled" that the First Amendnent's religion clause "bas 

been made wholly applicable to the States by the Fourteenth Amend-

nent,n citing as "authorities" Cantwell v. Co:r:mecticut, 310 U.S. 

296, 303 (1940), a number of other Supreme Court decisions and, in 

a footnotet Gitlow v. 1\few York, 268 U.S. 652 1 666 (1925). In Qmrt­

!!ill v. Connecticut the Supreme Court said that the"'"fundamental 

concept of liberty" embodied in the due :process clause -of the 

Fourteenth .Amendment irembraces the liberties guaranteed by the 

First Amend~ent;" and in Gitlow v. New York, supra, the Supreme 

Court nassu.med" ttthat freedom of speech and of the press -- which 

2.re :protected b~~· the First .t-bnendcent fro::1 abridgment by Congress --

are among the fundamental rights and 'liberties' protected by the 

due process clause of the Fourteenth Amendment from impairment by 

tJ:rn States. 11 

But the Supreme Court had not said that prayers in State pub-

lie schools violated freedom of religion. It said that they violated 

the clause that Congress shall make no law respecting an establish­

nent of religion. The prayer which the Supreoe Court had declared 

to be unconstitutional in Engel v. Vitale, 370 U.S.421 (1962), was: 

"Alnighty God, we acknowledge our dependence upon Thee, a.."ld 
we -beg Thy blessings upon us, m.u· parents, our teachers, and 
our country." 

83) See En£el v. Vitale, 10 H.Y.3d, 174, 179; 176 N.E.2d 579, 
580 (1961) 
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How could that honestly be called an e blish.ment of religion? 

l..nd l1m: could the nfreedom" of the First A.mendBent, being part of 

a s-i..:i..bsts.Y''-ti ve provision, serve as connection v~i t:1 the word "liberty" 

8cess cla~se of tte ..t. 
v. 

o:f a procedurc:.l provision? Rut the S'J.preme Co"J.rt's opinionsin the 

school-prayer cases show that the Court was r:.ot interested in an 

honest interpretation of the Constitution. because in each of these 

ce.ses the Supreme Court care:fu.lly avoided to l'ook at the debates of 

the First Co::::gress which drafted the First ii.i."!!endnent and where the 

religion clause. Nor did the Supreme Court try to explain the 

constitutional mea...v;.:..Ug of the due :;:recess cl2:c.se. The Supreme 

Court's sole i::.1terest was to force its belief on the !ration that 

there should be a "wall of separation between Chu.rch a.n.d State" 

which could not tolerate that children said a little prayer in a 

84) On July 5, 1985, the Supreme Court decidec I-12.rsh, Nebraska 
State Treasurer v. Chambers, No.82-23, where it held that 
prayers by a Chaplain,paid by the State of l~ebraska, at the 
begin:i:..ng of each session of-its legislature, do not violate 
the esta-slislment clause. Ch.J .:s-,1rger deli.vered the opinion 
of the Couxt. He emphasized the long tTadition of opening legis­
lative sessions with prayer going badt to the Continental Cong­
gress, so that "there can be no doubt 11 that this practice 'thas 
becone part of the fabric of our society." 

In a spirited article, entitled: "If Legislators Can Pray, 
Can Kids Be Far Behind?" (Washington Post 7-17-83, C-1), Mary 
NcGrory pointed out that all this reasoning does "is buttress 
the case for prayer in school," and she informed the Chief Jus­
tice, ttThe first public school in this country was Boston 
Latin School, whiCh was founded in 1635. Long before the Conti­
nental Congress was dreamed of, Boston Latin was opening-its 
sessions 1·ri th prayer, and lots of it, you better believe. God 
always came first in the !{assachuaetts Bay Colony. u In short, 
Mary McGrory tried to show that the tradition of school pra3rers 
is at least as old, if not older than that of legislative 
prayers. 

However, as usual, the Supreme Court avoided the issue, 
namely who under the Constitution has the power to make laws 
respecting religion, which includes school- as well as legis­
lative prayers. As shown above\ that power has remained in the 
States. (supra 21-24, and ch.2). 
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Similarly, in GriswoJ.dv. Con.,.'1ecticut, 381 U.S. 479 (1965), 

only two years after Ferguson v. Skrupa (supra p.69), the Supreme 

substituted its social beliefs for t::e judgr::ent of the legis-

~-cll~e of Connecticut and declared ·unconstitutional its law for-

bidding the use of contraceptives which violated no constitutional 

provision. Coming so shortly after F~rgi:.son v. Skruna, J.Douglas, 

·w·t.o delivered the opinion of the Court, tried. to avoid the du.e 

process clause by fabricating a "constitutionaln right of privacy 

and placing it in a "penumbra" of the First lunendment which, of 

cov..rse, he also fabricated, a.'1d then declc~red it directly applicable 

to the States not withstanding the fact that the First .Amendment 

applies only to the Federal Government. However, J.Goldberg, Ch.J. 

Warren and J.Brer..nan kept up the appearance by declaring it appli-

cable to the States by the due process clause of the Fourteenth 

Amendment which~ according to the Supreme Court~ "absorbs and 

applies to the St2tes those specifics of tte first eight amendments 

which express fundamental personal rights. 11 381 U.S. at 488. 

!Tote 84 continued: 
Although CO!lo"Tessional Chaplains' prayers were not in issue, 
the ~~preme Court nevertheless considered them,probably because a 

case attacking them was already pending in the lower courts. Jon 
Garth Murray, et al., v. Buchanan: et al, (D.C.Circuit No.81-
l30l). - The Supreme Court also tried to justify their consti­
tutionality with long unbroken tradition. But if', as the Sup­
reme Court has held, the establishment clause was intended to 
mean r•a wall of separation between State and Church," an act of 
Congress providing for congressional Chaplains would clearly 
violate it, since the clause says clearly, "Congress shall make 
no law respecting an establishment of religion." But if the 
Supreme Court had given it,its true constitutional meaning, the 
Court could easily have seen that there is no conflict: "estab­
lishment of religion" was merely the expression of the time for 
an official church. A law establishing congressional Chaplains 
certainly does not establish an official church, and certainly 
not a nationwide church which this clause was intended to pre­
vent. (see supra 70), nor does it interfere with the free 
exercise of religion. - At any rate, any doubt as to the consti­
tutionality of a law establishing legislative Chaplains can only 
arise with respect to a.11 act of Congress, not with respect to a 
State law. 
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J.J. Harlan and White, concurring in the judgment, fou...~d that 

the Connecticut J.aw violated the due process clause of the Four-

"';:ee::_th Amer.:.dnent, in J .Harla...ri' s opinion, "because the enactment 

violates baqiC values 1implicit in the concept of ordered liberty,' 11 

381 U.S. at 500, in J.vf.~ite's opinion, because, as applied to married 

couples, it "deprives them of 'liberty' without due process of law, 

as the concept is used in the Fourteenth Jlmendnent." Id. at 502 • 

. Ls J .J .Black and Stewart show·ed in t}::eir dissent. id. at 507-

531, the Connecticut contraception law did not violate any provision 

o= t~e u.s.constitution, nor, as shovm above (supra 24- 26), did the 

abortion laws. The only reason for the Supreme Court to destroy 

these laws was that the set of' values of the Court's majority 

differed from that of the State legislature.·. 

To disregard the ~anguage of a constitu.tional provision, the 

intent of its framers and the purpose for which it was created, 

c~~i1ot be called constitutional interpretation. 

Fortunately, the Supreme Court itself' has given us an example 

of constitutional interpretation in Gardner v. Massachusetts. 305 

U.S.559 (1938). The case concerned the same problem as Griswold 

v. Connecticut, namely conviction of several defendants ·cmder ~ 

Hassachusetts law forbidding the sale and furnishing of' contracep­

tives, Commonwealth v. Gardner, 15 N.E.2d 222 (l938). The defen­

dants'a:ppealed to the U.S.SUpreme Court. Its decision was brief and 
I 

to the point. It said: nThe appeals herein are dismissed for want 

of a substantial federal question. 305 U.S.559 (1938). 

This was a clear recognition that legislat:.on conoer~:ing contra-

ception belon~to the retained rights of the States, ai.~d the same 

holds true for legislation concerning abortion. 
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As mentioned above (supra 2-4) 1 with its decision in Cooper v •. 

Aa.ron, 358 U.S. 1, 18 (1958), the SuprerJe Co1.7_rt tried to estz.blish 

~ ~:2elf as s1.<prer:1e law- Ll:ld policy-mal::sr of the Nation, alt::iou.gh 

__ deral Conver..t:.on of 1787 (supra 3-5. 20). Eoi'rnYer. it e.r::peared 

t that decision had opened the flood gates, because the 1960s 

initiated a period in 1·rhich the Supreme Court felt free to dispose 

tf'"at time, the Supreme Co1:0.rt established federal court supervisj_on 

over the criminal justice system of the States. One favorite tar-

get was the retained power of the States to define a.~d punish 

crimes. The Supreme Court brought it under feder2.l control by 

virtue of the cruel and unusual punish.~ents clause of the Eighth 

Amendment, which reads: 

n:Excessi ve bail shall not be re au.ired. nor excessive 
fines :L=posed, nor cruel and u.:::i.usual p11..;.~is~:ments 
i11f.licted." 

It was taken from the English Bill of Rights of 1689. From 

the debates of t"t·:o of the State ratifying co:nventions and from the 

debates o::'.:' tr~e First Gong.ress wh:.cl:. drafted the first ten amendments, 

1·rn l:now that what 1ras generally understood as ncru.el ~~d 1L~usual 

pu..."'lishmentsn was barbarous punishments amounting to. torture. The 

S-'cates simply wanted to make sure that Congress i'rnuld not i...~vent 

"the most 
sen 

cruel and unheard of punishnents. 11 :;; 

85) See 2 Jonathan Elliot. The Debates in the Several State Con­
ventions on the Adoption of theFederal Constitution. as re­
commended by_ the Federal Convention in Philadelnhia in 1787. 
Together with ~.fle Jou.rnal of the FELderal Convention, etc.t 111; 
3 id. 447 (2d ed. Washington 1954T; 1 .. 4....'1Ilals of Conl:rress, 1st 
Cong., 1st Sess. 754 (1789) 
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Ur:til that time, the Supreme Co·.;.rt had not yet rr..e.de the cruel 

and u:nusu2l pu....~isb.ments clause applicable to the States. Tnat came 

in 1962, in Robinson v. California, 370 U.S.661 (1962), as usual, 

after a ju_·,..·y trial, and sentenced to 90 days in the county jail 

under §ll721 of the California Health and Safety Code. It provided 

that "Uo person shall use, or be under the influence of, or be ad-

' • .j.. ' : C.l.C veCi -CO the use of narcotics, excepting when.ad.:::J.inistereC. by or 

under the direction of a person licensed by the State to prescribe 

O!' ad.::.inister narcotics." The Supreme Gou.rt was of the opinion 

that the statute made "status" of narcotic addiction a criminal 

o=iense 1 and th.at the law ma.king a cr:.minal offense of a disease 

tt 1' 1 "h.m t• .,·1-1-·.,..., J:>'• ""'•'th d was crue &..'>la unusua pu.nis . en in v ... o a ... :i.o...... OJ.. -cne .bJ.gn • an 

Fourteenth .Amendments." 

T'ne only "authority" invoked by ~the S'rtpreme Court for its new 

ruling that the Fourteenth Amendment had made the cruel a...'!'J.d un-

usual p11....1'lish.ments clause of the Eighth Amend.neut applicable to the 

States ·was Iiouisiana ex rel. Francis v. Resweber, 329 U.S.452 (1947). 

But in. t::.:e..t case, the Supreme Court had expressly declared that it 

was not deciding that the violation of the principles of the Eighth 

_.i:...Dendnent as to cruel and unusual pu.nishm.entsw·ould be violative of 

the due process clause of the Fourteenth Amendment. 329 U.S.459, 

462 (1947). The Supreme Court mentioned, however, that "The Four­

teenth LP;rn.endmenfl would prohibit by its due process clause execu­

tion by a State in a cruel ~er.4)n In footnote 4 the Court 

cited In re Kemmler,136 U.S.436, 446 (1890). But that language re-

ferred to the Constitution of New York which contains a cruel and 

unusual p11....1'lishments clause identical with that in the Eighth 
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-~ilendment of the U.S.Constitution, a...~d in In re Kemmler the Sup­

reme Court held that the Eighth Amendment does not apply to the 

States, 
. ~ c.ccJ..a.re the pro vi-

sions of the First Amendment applicable to the States via the due 

process clause of the Fourteenth Amendment, it tried to make some 

textual connection bet·ween the words "freedom" and "liberty". Bu.t 

such a connection can only be made when taken out of context, be-

cause in the First _4.mend.ment the federal government is told not to 

interfere l;i th the freedoms there mentioned~ and in the Fourteenth 

Amendment's due process clause the States are told that they may 

deprive a person of liberty but not without a certain procedure. 

It is only necessary to put the provisions of the First Amendment 

into the due process clause to see their incompatibility. In such 

a case, the due process clause would-read: 

nor shall any State deprive an,y :person of freedom of 
speech, of t:r~e press, ::Of of religion witl-iout due 
process of law. 

This mea..."'ls that a State may deprive a person of freedom of religion, 

or of speech, or of the press provided the State does so by due 

process of le:w. Exactly what Id..."'ld of procedure a State must use for 

such a pU2'.'pose, the Supreme Court never tried to explain. It col:U.d 

not, because it makes no sense. 

Bet·ween the cruel and u.viusual punis:b..ments· clause and the due 

process clause there is no textual connection whatsoever. If the 

cruel and unusual punishments clause were part of the due process 

clause, this clause would read: 

nor shall any State deprive any person of life, liberty. 
or property without cruel and unusual punishoents. 
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Or: nor shall any State deprive any person of cru.el and 
lmusual pu...'11.ishments ·with.out due :process of law. 

In either case, it is manifest nonsense. 

nowever, in his opinion concurring with the judgwent of the 

c:::-- " in Fr&:.'lcis v. Resweber, 329 U.S.459, 466 (1947) , J .. F:ranl::-

tried to explain why the lan['.'1.lage of t1.1e a.ue process clause 

as 1;ell as its historical and constitutional meaning are of no im-

portance to the judges of the U.S.Supreme Cour~. It also sounded 

lil::e a..ri attempt to find an explanation for the contradiction ·why, 

as he hi~self had said in Bartkus v. Illinois,(s~pra 62), "the Due 

:recess Clau.se of the Fourteenth .t\.mendr:1ent c.oes not e.2:~::ly to t}:e 

St2.tes any of the provisions of the first eight amendments," and 

why nevertheless it does. J .Frar1kfu.rter said: 

11 insofar as due process under the Fourteenth Amendment 
recuires the States to observe any of the im..~unities 
'that are valid as against the federal government by 
force of the specific pledges of particular amendments,' 
(mean:.ng a~endments 1-8), it does so because they 'have 
been found to be inplicit in the concept of ordered 
liberty and thus, through the Fou.rteenth Amendment, become 
valid as against the States,'f 11 

citing Palko v. Con..~ecticut, 302 U.S.319, 324-325 (1937). 

11 I1i sl~:ort, 11 J .Fra:'1kfurter continued, 

t1the Due Process Clause of the Fourteentl: Amendment 
did not withdraw the freedom of a State to enforce 
its O'i'.":1 notions of fairness in tl:e a.d'1'1inistration 
of criminal justice unless, as it was put for the 
Court by Tlfr.Justice Cardozo, 'in so doing it offends 
some principle of justice so rooted in the traditions 
and conscience of our people as to be ra.~ked as fun­
damenta1. • n 329 U.S., at 468-469. 

J.Cardozo, on whom J.Frankfurter so much relied. showed in 

P2~lko v. Connecticut, 302 U.S.319 1 327 (l937L that he knew very 

\·;ell the cons-ti tutional meaning of du.e process of la11, n~ely 

"condennation shall be rendered only after trial.u But he tried 
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to fi11d a corL""'lection bet·ween that cl2.use a:::d ~::.is concepts of 

ttordered liberty" and "fundamental." Ee said, 11 E\:mdameJJ.tal too in 

concept of due process, a:r:.d so ir~ that of liberty, is the 

t does all this ~ean? 

I~ si~ple English: Becav$e the due process clause embodies a 

fundamez1tal concept of justice, the Supreme Co;urt feels justified 

to misuse the due process clause as a conduit to reach into the 

fundamental concept of ordered liberty, or w:hich differs from their 

notions of 11 fu.11.darnental fairness. 11 It means that a :provision ·twice 

mentioned in the U.S.Constitution has, in the hands of the U.S. 

Supreme Court, become·meaningless. It should, therefore, surprise 

no one that the S:)_preme Court fou..."'ld that the Fourteenth .Amendme1~.t's 

due process clause is quite u:n.."lecessar~' f'or the incorporation of 

amendments 1-8. In its newest decision, the Supreme Court applied 

t2:"1e cruel and Ul:UE"c..al pu.i.'1iS~1ID.er::ts clause of the Eighth Amendment 

di:rectly to the States; 1·ri ttO"'-lt even mentioning the Fourteenth 

P.lTie~dment. In Solem v. ~' No.82-492. decided June 28, 1983, 

the Supreme Court declared that a life sentence rendered by a 

South Dakota court rmder State law for a seventh non-:;-violent felony 

conviction was cruel and unusual :punishment in violation of the 

Eighth !~~endment. J.Powell delivered the opinion of the Court. 

Ee declared that the Eighth A.~end.mentts proscription of cruel and 

unusual pu..11ishments prohibits not only barbaric prmishments, but 

also sentences that are disproportionate to the crime committed. 
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;,,+. the PTI ~ of ~'liS opinion, he said: 11 The Co~sti t11tiori req_""C..ires us .I'. .. v 
__ ...,\,.)_ 

to e :.:a::-~i?1e Helm's sentence to determine 4 r~ 
..<.~ it is- p:::-oportionate to 

a r::ember of t::-:.e Supre!':":e C m.'_rt. J. uO\·:e 11 knew or 
• 

shoalC. have 1: ..... Ylmm that the Constitution d.ot:s :::10t req_v_ire a federal 

co0..rt to ex&-d_ne a cri1:1inal judgment of a State col:rt under State 

la1·; w~nether it complies with the Supreme Cov..rt 's 11 interpretationn 

o:: t}:e Eighth .ft...mendment, because the Eighth Amendne:nt was not in-

teY-.:.ded to apply to the States and has never been made applicable 

s b:r a consti tional ar..:.e::ld::-.:e:::-~t i;:;, accordance wi ti: 

--:..rt::'.._cle v- of the U. S.Consti tution. 

J?..J.1 act of Congress preventing the Supreoe Gou.rt from 
taki!lg appellate jurisdiction, and the lo·wer federal 
courtsfrom taking jurisdiction, over cases wherein a 
party alleges the abridgement by a State or any of 
J.·+s ~-·;'f-.c_~.:~v~.:s~on~ o+' 0 ~1\r r.;gi,.,-1- cl"'-ined U'r>Q.".e·r +'.ne f-i'Y'~+ ~ u ....... ~ ..l..,.., -L. ...... _ ... )o...i ! ...L .. ~-J ...+.. l. .. l. ~ . et. ...... ~ .... °7J.. =-- ;-.i.. -..- D v 

nine a::::ei-:.c.Dents 00 t:::ie Const10ution o:t tne cni ted 
States, 1,:-ould merely re-establish constitutional con­
di tiom and, at the same time, relieve the Supreme 
Court of its heavy case load without expense to the 
taxpayers$ 

The declared purpose of the Jl~dicial ~eform Act is the restora-

tion of the constitutional role of the federal COD..rts. There can be 

no doubt that~ under the leadership of the Supreme Cou..rt~ the 

federal courts have departed from the U.S.Constitution. 

This departure began early, and the reason was an insatiable 

thirst of Supreme Court judges to shape the Nation in accordance 

with their om1 beliefs. 

In tte begi~'1.ing, their impact 01: the 1\TatioY.J. 1ras not generally 

noticeable for two reasons: 
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( 1 ) L 
\.-/ Cc:::rt 

to u.nder t:C1e Co:1sti tution~ nar:ely 2.S 2. c'.ecision settling 

::ore Court, 
j .: J. : ..,.,..._ -~- r: 
_!_...i..,. ..., ......... _ ... ·.; "-' ' 

::.1e::.. t::er early Preside:::: ts 

ss cc:r~si6_ereC. Supre::::e Co"L:rt' s 

tio~ of a constitutional ~revision 

( 2) =::1e Consti t::_tio:r:. has created the Supre:-:1e Court as a court o:f 

J_:i.r~i -Ced j;1r·:.sdictio:.1. Tl'le Cor.:.s~i t""J..tior~ cra::-J_ted no fed.era.l 

judicial poTrer over cases arising under the retained powers 

·~ tes of 
St2te and its mm 

citizens (supra 19). 

ls;al prcfessio:.'l, are ver;)- :-.:-J_c~.:. in ::1eed of being re:::.inded of ·what 

t:1ese retai:::1ed State rights really are. 

\·ii t: the Consti t·ution of t12.e Unirted States, the 13 origi::::al 

Cor~sti tio11 ws.s drs.fted by the Federal Co:n:vention of l 787 by 

delegates of the legislatures of 12 States (Rhode Island had sent 

in l~o. 39 of the Federalist 

asser:t to, and_ t1:~e rat2..fication of, tl1is 

Cor::.stitution 11is to be given by the people, not as individuals com-

posing one entire nation, but as co2posing the distinct and inde-

:;e:J.de!'lt Sta-':;es to which tl-1e7 respectively belor!g. It is to be the 

asse::::t and rstificatio~ of t~e several States~ derived fron the 

sup1"'er:'.le e.uthori ty in each State -- the authority of the people 

e:r.selv·es. tt 
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As shov-rn above (supra 34-36), a first version of the proposed 

Fourteenth .Amendment wanted to give Congress the power to legislate 

1.·::. rsspect to civil rights a..11d the "equal protection in the rights 

e, liberty ar.;.d property. 11 iiowever. ·cl::is vers:'...on died in tli.e 

Eouse and was not even debated in the Senate. It was too clear that 

.$ .t.1 "'t -1- • 11' t . t' "' " 1 .!.. h none OJ.. 1.i.:.1e 0 aves was w1 ing o give ne :r:eo.era_ govern.men\, sue 

powers. 

T~e final, adopted, version of the Fourteenth Amendment did 

not give Congress any po·wers to legislate in addition to those 

i·rl:.ich h2.d been in the Constitution before. Specifically, the Four-

teenth Amendment did a2! give Congress authority to legislate with 

respect to civil rights or voting rights or schools. These powers 

remaL~ed in the States. As the Supreme Court put it, the Fourteenth 

P...m.endment only prohib~ts ~the States from denying certain rights. 

The only obligation resting upon the.United States is to see that 

the States do not deny such rights. 86 ) And nuntil some State action 

through its officers or agents has been taken, adverse to the rights 

of citizens sought to be protected by the Fourteenth Amendment, no 

legislation of the United States under said amendment, nor any 

other proceeding u_11der such legislat~on, can be called into x?tii±xt 

activity.87 ) 

86) In re Rahrer, 140 U.S.545, 554-555 (1891); United States v. 
Cruiksha!'...k, 92 U.S.542~ 555 (1875); United States v. Harris, 
106 u.s.629, 638 (1882J. 

87) Civil Rights Cases, 109 U.S. 3, 13 (1883). 
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Obviously, the Fourteenth .Amendment did not change t!1e 

federal str~cture of the United States. Therefor~, if the Supreme 

Cc·Jrt \fZ~~ted to satisfy its desire to force its beliefs on tb.e en-

-v ~on1 it had to reach into the retained rights of the 

But what is constitutional interpretation? 

Obviously, that depends, !!21 on ·whether the instru...".!'.l.ent to be 

inter:r:;,reted is §:. constitution, but on the natv..re of the specific 

cc:!.:sti t').tion to be interpreted. 

The U.S.Constitution created a goverr.u'!lent with limited powers 

which all were delegated by the States. Madison, one o:r the chief 

framers of that Constitution, had reminded the First Congress ttthat 

the :powers not given were retained;" that "those given were not to 
> 

be extenC..ed by resote implications;" a.'1.d "that the terms necessary 

ar_d lJroper r;;ave no additional powers to t~1ose enumerated.. rr 88 ) 

Consequently, the nature of the United States Constitution re-

q_·.;_ires that it r.:.lrnt be strictly const:rv.ed, because otherT;ise it 

leads to a violation of the retained rights of the States and their 

people. There is no vacuum in the Constitution of the United States! 

Significantly, Madison called the Constitution of the United 
89) 

States the ttnational code." It is indeed a legal code which must 

be interpreted like any other legal code, that is according to its 

la.ngu..age; if this is not clear, the intent of those who made it a..'11.d 

the purpose a provision was intended to accomplish may be ascertained. 

88) First Cong., 3rd Sess., 2 Annals of ConRress 1901 (1791). 
89) Letter to Peter s. Du:ponceau, partly printed in 4 Farrand 85. 
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Interpretation according to its language means, of course~ 

that words must be given their natural meaning. It was no other 

Chief Justice Marshall who said the bea·.1tiful 1·rnrds: 

n2·:.s laer~, ·;·r:1ose inte:nt::.ons rec.:_uire no co~"ceaker_t, 
generally e::1ploy the words ·which r:1ost 6.irsctly 
~1d aptly express the ideas they intenC. to convey, 
the enlightened patriots \'Tho fra:1ed m1r co:1sti tu­
tion, and the people who adoptea it, must be under­
stood to have employed words in their natu.ral sense, 
and to have intended what they have said. 11 W 

~=::.::-shall co11ti11ued: "If~ fro::r. t~rn im.perfection of hv.In~"'1 lar~guage, 

t~ere sho~ld be serious doubts respecting the extent of any given 

:;;o::er? it is a 1·1ell settled. rule~ that the objects for w:hich it 

1·ras given ••• should have great influence in the construction." 

3·0.t 1 concluded Harsh.all, 11 We l:now of no rule for constrv.ing the 

extent of such powers, other than is given by the lai:gu.age of the 

instrument which confers·them, taken in connection with the pur­

pose for which they were conferred."9l) 

:Sut Ch. \'.,,T .Ears:'.-.:.all' s successo:.~s on the Supre1;:e Court benc~: c.id 

not follow these ru.les. Instead, they created a body of 11 constitu-

tional law" whicl: 112.s little rese.::bla..'1.ce t0 the United States 

Constit;ution. 

As shown a"'.Jove (supra 63-80), the judges first arrogated to 

themselves the power to decide whether a law offended their ttfv.n­

dc:..:nental concept of ordered liberty;" or differed from their 

notions of ttfl.mdamental fairness," all matters of policy, the de-

cision of which rightfully belongs to the legislatures, and which 

hc..d been expressly withheld fron the judges by the Federal 

90) Gibbons v. Or:;den, 22 U.S.(9 tn1eat.) l, 188 (1824). 
91) Id., at 189. 
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Convention of 1787 which drafted the Constitutio~~)Then the Sup-

reme Court ttincorporated" one by onemost of the _provisions o:f a.wend-

i:::::to tl:ce due process clause of the ?c-c.rteenth Ai"I1.eadment 

-.:si sle. t:'::e Su:prer::e Court tried to fi~_cl sor.:e te:z:tu.s.l con::ection 

1:ri t~~- tl:e due process clause as, for inst2.::1ce, between the 11ord 

"freedomn in the First .Amendment and the word 11 liberty11 in the 

cue process clause, although there is no real connection, because 

in the First L"TI.end:o:ent Congress is told r~ot to interfere 1d th 

t~1e f:reeco:-:::s there w.entioned, while in the c.~J.e :;;rocess clause the 

authority of the States to take 1iberty is recognized, except 

they ca..."1.not do so without a procedure according to law; When no 

textual connection could be found as, for instance, with the 

establishment clause of the First _tunendment, or the cruel and un-

us1J.a.l p'Urlishnents clause of the Eighth Anendnent, the Suprene Court 

sin:.:ply declc.red tl:at. because the due process cla.use enbodies a 

fundaoental concept, namely that condemnation shall be rendered 

clares to be nfu.11dame1-:.tal 11 has been made ap::_:ilicable to the Ste.tes 

by the d~E process clause of the Fourteenth Amendment (supra 79-80). 

In addition, J.Goldberg discovered that the Ninth .Amendment 

could be used as an inexhaustible source for the creation of "fun-

damental rights protected by the Constitution,nsim.ply by changing 

its langv.age fro:n "rights retained by the :peoplett into "fundanental 

rights." Later, this ninter:pretation" was taken up by a U .. S.Dist'.!:'ict 

92) 1 Farrand 97-98; 2 id. 74-75, 80. 
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Texas ar .. d approved by tb.e Su.:irer:::e Co-..:..rt in Roe v. Wade - - -
( m.rn:ra 25-26) for the purpose of creating a tt constitutional right" 

to abortion and declare the Texas abortio:::i. laws v.nconstitutional. 

law which no more than five Supreme Court judges consider offen-

si ve to their "fuJ1damental concept of ordered liberty, 11 or which 

differs with their notions of "fundamental fairness," or, in later 

years, where the Supreme Court can find no governmental pv..rpose. 

Evidently, this car..not be called constitutional interpretation 

ar.;r stretch of imagination. Yet, as shown above (supra 2-3). 

the Supreme Court had the audacity to declare that its decisions 

"interpretingn a co:::istitutional provision are 11 the supr_eme law of 

the la;:id" and binding on the entire Ifation. Thereby the Supreme 

Court arrogated to itself the power to amend the Constitution, 

although the Constitution has given the Supreme Court no such 

authority. Incon:!Jrehensibl3r, Congress ·which cov.ld have stopped the 

usu..rpatio:r.'.s of the Supreme Court by mal::ing use of its consti tu-

tional po·wer over the jurisdiction of the federal courts (supra 14-

16), was neYer able to pass necessary legislation. P~ther, Congress 

pert'l.itted the Nation to be ruled by the dictates of life tenu..red. 

judges rendered in a law suit. When the people objected to the dis­

appearance of their self-government, for instance with respect to 

schools and religion, in particular school prayers, they were told, 

falsely, that what the judges said was TtlE L..4.W which must be obeyed. 

A government of life-tenured judges1 with no responsibility to 

the people 1who are free to change the Constitution in the guise of 

"interpretation" is irreconcilable with the u.s .. constitution. 
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The Constitution of the United States is based on the der.::o-

cratic principles of sovereignty and self-government of the people. 
-

~~1e :::.ost ir:::porta:;.t part of self-goverr...rnent is the people's partici-

~,:_o:..:. tLe 12.1,:-me..king procsss, eit!-1er t~~rcn;_gh elected re-i::resen-
4 -

ts.tives, or through initiative a.'1.d referendum. When unelected life-

te:::iurec. judges ca.'1. destroy any law enacted by the elected represen­

tatives of the people because it differs with the ideas of the 

judges as to what law·s the Nation or a State ought to have 1 then 

the elected representatives of the people have become puppets, and 

der::wcracy has beco!:l.e a sham. 

If a majority of Congress could be made to see that democracy 

itself is at stake and that a law, preventing federal c_ourts from 

taking jurisdiction over cases wherein a party claims the violation 

by a State or any of its subdivisions, of a right secured under 

amendments 1-9, is merely a first step to re-establish constitu-

tioaal cc:::di tions, it r:c;.ight be possible t::--~at such a. law 1·rm ... :ld be 

passed. lmd it night also be possible to get the active support 

of the President, if the real issues were explained to him, for he 

will see that he ca.'1!lot travel all over the i·rorld and preach 

democracy, if rte permits it to be eroded at home. 

However, most important -- and ·what can be achieved without 

any legislation -- Congress and the President must cease to treat 

a Supreme Court decision as if it were the supreme law of the land, 

binding them and the entire Nation. They must learn to give such 

a decision only the importa.~ce which the fra~ers of the Constitu-

tion intended it to have, na.nely that of a final settlement of 

a legal dispute :properly brought before the Court which binds or:.ly 

the parties to that dispute as to the object of that dispute (supra 

8-20). 
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This :te.a been the function of coD..rts of law since time irnme-

t:J.orial, and still is in the entire civilized world, with the sole 

2::ception of the United States, bec2:use ths federal courts have 

d from the Constitution. 

\'i:ten Stephen A. Dou1~·las wanted the Su:prer:'le Court's Dred Scott 

decision to have the importance of a supren1e law of the land, 

Abra.b.am Lincoln marveled at the "sacredness that Judge Douglas 

t~--rows arou."'ld this decision. n He called it 11 an astonis:t.er i:n legal 

history", na new wonder of the world. 11 He q_uoted Jefferson ·wr..o had 

called suer.. a view 11 a very da::.:.gerous doctrii:.e indeed, and one which 

would place us under the despotism of an oligarchy. "~3) Toda~r, the 

whole Nation has been tricked into accepting this naangerous doc-

trine 11 with generally deplorable consequences. 

As pointed out before, a goverr.illl.ent of life tenured judges 

who are responsible to no one, is anti-domocratic and, above all, 

a:::-~ti-co:::stitutional. A re-establisill:J.e:!:lt of constitutional condi-

tions through Congress and the President is required by their oath 

o±' office to SU:9port this Constitution. the.t is the Constitution as 

-v;-ri tten 8.!la. inter:ded b~t the fr&"Tiers ai:.d as legally &1lended; no one 

hs.s sworn to support a Supreme Court decision. 

A return to the Constitution would also benefit the Supreme 

Court by relieving it of its heaV'J case load of which the judges 

r2ve co=iplained so Duch, and 1·rithout expense t"o the ;iisxpayers .. 

The [;!'eat majority of cases concern the retained rights of the 

States to which the Supreme Cov..rt has wrongfully extended its 

jurisdiction. By preventing them from reaching the frupreme Court, 

tl'~at Court would no longer be plagv.ed by a:::-1 v.rw2.nageable case load. 

93) Created Eaual? 36-37 (supra note 12. See also supra pp.11-13). 
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If tl:..ose judges feel that the Constitution needs changes, 

they ougLt to recomnend them to Congress so that such changes can 

c:penl3"' 2.1:.a honestly through cons ti t·;.t::..on2l 2::-ie:::d::le:o.ts, 2s 

:Finally~ a few words for those vrho always express fear t~:at 

t::e:r i·rill not l:now· what TII8 LAW is when e Supre2e Cou.rt decision is 

not bindir:g on the nation as a whole. 3ut do they know now? I 

S"\J-[sest that t:1e:: read J .. Black's words prono'J.-.'1ced in 1971 and 

cited by Ch.J.Burger in 1983 at the end of his dissenting opinion 

in Sol~ v. Eelm, supra p.80: 

"The Court would do well to heed Justice Black•s comments 
about judges overruling the considered actions of legis­
latures under the guise of constitutional interpretation: 

'Such unbov.nded authority in any group of politically 
appointed or elected judges would unquestionably be 
sufficient to classify our Nation as a goverri..rnent of 
men, not the government of laws of which we boast. 
With a 'shock the conscience' ~est of constitutionality, 
ci tizerrs nit1st guess what is the law, guess what a 
ma 'i ori t': of nine jud£es will believe fair and reasonable. 
Suc:h a test wilfully~throws away the certainty and 
sec1;.ri t"~ that lies in a v.rri tten cor..sti tution. one that 
does not alter with a judge's health~ belief: or his 
nolitics.' Boddie v. Coa'1ecticut_, 401 U.S. 371~ 393 
~l971) (Black, J., dissentingJ." 

Precisely? Cert2.inty aD.d security lie in written laws, not in in-

dividual court decisions. Under the Constitution of the United. 

States, the laws o:f the land are the U.S.Constitution, acts o:f 

Congress, treaties made u.~der the authority o:f the United States, 

and the laws of the several States •. Among them, the u.s.Consti tu-

tion, acts of Congress made in pursuance thereof. and treaties made 

ur:der the authority of the United States 1 are the supreme law of 

the land. 

Augu.st 1983. 
Attorney at Law 

4701 Willard Avenue 
Chevy Chase, Hd. 20815 
Tel. (301) 654-1438 
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