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Juozas Kungys
Maintained innocence

Judge denounces U.S.-Soviet plo
in ‘clearing’ Jerseyan of war crime

By ROBERT RUDOLPH

A federal judge charged yester-
day that the U1.S. government “eollabo-
rated” with the Soviet Union in effurts
to prosecute a New Jerscy man ac-
cused of participation in Nazi war
crimes and ruled that there was no
credible evidence to support the
charges against him.

The ruling—which strengly crit-
icises the efforts of federal prosecutors
in the case—effectively clears Jduzas
Kungys, a 87-year-old retired denial

" -technician from Clifton, of charges that

he helped German occupation forees

slavgacer Jewish residents of his native
villa; o i Lithuasia,

The government evidence, U,
District Court Judge Dukinson Debe-

voise ~vuid, was “inadeguate” to justify-

the witempts to have Kungys stripped
of his citizenship.

Kungys, who has steadfastly pro-
tested his innocence, maintained that
the charges were fabricated as part of
a continuing Seviet plot (o discrédit
ernigres from areas controlled by the
Soviet Union. i

The Clifion resident, who entered
the United States ip 1948, had claimed
he was actually gl partigipant in the

Lithuanian resistance movement
actively fought against the German

he ruling clearing Kungys
contained in a voluminous 104-
written opinion filed in Newark by
bevoise.

In issuing the rulmg. Debev
held that many of the charges lev
agamst the Clifton retiree were b
on “unreliable™ testimony from-
nesses who had been “prepared’
agents of the Soviet KGB and held
the Soviets had a “strong motive
twist evidence to ensure that Kur

- —
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Judge denounces U.S.-Soviet plotting
in clearing Jerseyan as a war criminal

{Continued from Page Qne)

was found guilty.

The judge ruled that the procedures.

used in the case—including methods of ob-
taining evidence and testimony with the as-
sistance of Soviet officials—~ raise “serious
doubts” about the credibility of the infor-
malion, and said important documents had
been withheld by the Soviets.

The Soviet judicial system, Debe-
voise said, is designed “to tailor evidence
and produce results which will further the
important political ends of the Soviet state
at the ex wpense. if need be, of justice.”

e also are faced with the fact,”
Debevoise declared, “that the Soviet Union

uses special procedures in political cases

such as this which, on occasion at least,
result in false or distorted evidence...”

The judge further charged that US.
authorities failed to take adequate steps to
ensure that the evidence against Kungys—
much of which was obtained from within
the Soviet Union—was not coerced or
tainted by the Soviets.

Newark attorney Donald Williamson,
who represented Kungys, praised the court
ruling, calling it a well-written and care-
fully researched analysis of the facts, and
asserted that the government evidence
"was always weak.”

Referring to the impact of the case
on Kungys, Williamson said his “life can
never be the same.”

He declined, however, to refer in-
quiries directly to Kungys, declaring: “Let
him live the rest of his life in peace.”

The government case against Kungys -

was based in large part on teslimony by
Soviet citizens who claimed to have know!-
edge of the massacre of Jewish civilians in
Kungys' home village of Kedainiat during
July of 1941.

The testimony was videotaped in the
Soviet Union and played for Debevoisc on
television monitors specially installed in

.- the federal courthouse in Newark.

In evaluating the tapes, however,
Debevoise stressed lhat the lesumonv was

ngen in'the presence of a Soviet “procura-
tor” who acted as both judge and prosecu-
tor for the proceeding, and contended that

- the circumnstances “cast doubt on the relia-

bility of the testimony.”

The tapes, Debevoise said “are unre-
liable and were taken under such circum-
stances that their use against defendant
{Kungys) would violate fundamental con-
siderations of fairness.”

The judge charged that U.S. pros-
ecutors, who were participating in the
questioning of the witnesses during the So-
viet interviews, relied in some cases on re-
ports of previous interrogation sessions,
conducted by the Soviets, to “refresh” the
recollection of the witnesses.

As a result of such methods, De-
bevoise said, one crucial witness had given
“two utterly different accounts” of Kungys’'
role in the matter, and the judge suggested
that at least part of the original interroga-
tion report prepared by the Soviets may
have been falsified.

In addition, the judge noted that at
least two of the key witnesses against
Kungys faced possible criminal prosecu-
tion by the Soviets for their own roles in
the killings and were “under pressure to
contorm to the wishes of Soviet authori-
ties.”

The judge was also strongly criti-
cal of the actions of U.S. prosccutors in
the case, accusing them at one point of
deliberately “impeding” defense efforts
with “silly objections” and of utilizing
“blatantly leading questions” during the
video-taped interviews.

“The government elected Lo collabo-
rate in the prosecution of this case with the
Soviet Union, a totalitarian state,” Debe-
voise declared.

“It has accepted the assistance of
Soviet authorities, particularly the agsist-
ance of witnesses who had been interrogat-

.ed by Soviet investigators and from whom

statements had been obtained by those in-
terrogators.”

"Knowing the nature of the Soviet
legal system,™ the judge asserted, "the gov-

2o

ernment had an obligation to make every
effort to ensure that the testimony it re-
ceived under the auspices of Soviet authori-
ties“was not tairited by the known Soviet
practices designed 1o obtain the desired re-
sult$ in a particular case even at the ex-
pense of the truth.”

“If the government deputizes a tolah—
tarian state to obtain for it evidence to be
used in a United States Court,” the judge’
said, “"the government must take whatever
steps are necessary to ensure that the evi-
dence was not coerced or otherwise tainted
by improper pressures.”

“The goverpment,” Debevoise ruled,
“has not fulfilled its responsibilities in this
regard in this case.’

The government had filed its charges
against Kung}rs in the summer of 1981 as
part of an effort to have the Clifton man,
who became a naturalized citizen in 1954,
stripped of his citizenship on the grounds
that he lied about his background when he
applied for entry into-the United States,

The charges, Debevoise said, were
the result of “an unusual cooperative efforf __
of the (U.S.) Office of Special Investigationg. .
{OSI) and Soviet authorities,” who has as-
sembled documents and witnesses that
were subsequently made available (o US
officials.

The judge said evidence presented in.
the case demonstrated that the KGB ac-
lively particpated in the preparation of the
witnesses, and that the Seviets have main-,
tained a longstanding campaign to discred- -
it Eastern European emigres by charac-.
terizing them as war criminals.

In addition, the judge said a review of
the translations of the video-taped interro-
gation sessions—which were conducted:
with the aid of a Soviet government trans-«
lator —demonstrated that the translations?
had been “skewed” in an eifort to bias the~
case against Kungys.

In rejecting the evidence agamst‘
Kungys, Debevoise ruled that “it is im{«~
possible to provide the usual safeguards of T
the trustworthiness of the evndunce havmg-
its source in the Soviet Union.” . s

b n ——
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DEBEVOISE, District Judge.

» This is an action which the United States, acting
through the Office of Special Investigations of the Criminal
Division of the United States Department of Justice, instituted
against defendant Juozas Kungys pursuant to Section 340(a) of the
iMm:GratsOnL anc Nationalilty »CUL ©3 135z, as amenaea, b L.5.C.

§ 1451(a), seeking to revoke defendant's citizenship.
J;risdiction is properly asserted under 28 U.S.C. § 1345,

8 U.S.C. § 1421(a) and B8 U.S.C. § 1451(a).

A summary of the government's charges upon which the
complaint is based is as follows: During the first two months
after the June 194f'Gérman invasion of Lithuania (thch the
Soviet Union then occupied) defendant organized and led an armed
group of civilians which actively assisteé the Germans in the
arrest and execution of persons who had been government and
communist party leaders in the District of Kedainiai during the
Soviet occupation. Defendant's armed group assisted the Germans
in confining the 2500 Jews of the Kedainiai District in a ghetto
and then assisted the Germans in bringing these Jewish citizens
to a horse breeding farm. Defendant's armed group under
defendant’s personal direction joined with German soldiers of
Einsatzkommando 3 in bringing the Jewish captives in groups of
200-300 from the farm to a huge pit where the German soldiers and
defendant and his group shot and then buried their victims in

earth ang lime. Thereafter, according to the government's

' ;pp;gg;&.dgﬁendant moved to Kaunas where he became managef of a"
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German controlled industrial concern. In 1944 when the Soviet
*Armies overfan the German forces in Lithuania defendant preceded
,the retreating German army into Germany where he resided until

his immigration to the United States in 1948.

>The government charges that in the course of applying

for entry into the United States and for citizenship, defendant

»

LEGE Tne ZCl.ow.ng f&a.Se BLELEMENTS:

On or about January 9, 1947 at Stuttgart,

Germany, defendant executed under oath an

. "application for Immigration Visa (Quota)"
Number 1530 and an "Alien Registration Foreign
Service Form" Number 6887153. Defendant was
interviewed by a United States Vice Consul to
determine his eligibility for immigration. An
interpreter was available to assist if needed.
In order to elicit the information contained in
those forms, defendant was asked guestions
concerning his background and wartime activities.
He was then asked to ratify that information
under oath in the Immigration Visa and the Alien
Registration forms. In providing such
information, defendant misrepresented and
concealed the following facts:

a. Defendant swore that he was born on
October 4, 1913, and thereby concealed
the true date of September 21, 1915.

b. - Defendant swore that he was born in
Kaunas, Lithuania, and thereby
concealed his true place of birth,
Reistru, Lithuania.

c. Defendant swore that he resided at
Telsiail, Lithuania during the period
1340-1942, and thereby concealed his
true place of residence in Kedainiai,
Lithuania during the period December
1939 to October 1941.

d. Defendant swore that he was not a
criminal when in fact he had participated

-

in the persecution and murder of over
2000 unarmed civilians.
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e. Defendant swore that during the five-year
period preceeding ([sic] January 1947 he
had been occupied as a student, dental
technician and farm and forestry worker.
Defendant thereby concealed his now-

C claimed employment as a bookkeeper during
S o the period 1942-1944.

f. Defendant represented that he was married
to Sofia Kungys nee Anuskeviciute when in
fact he was not.

L. SCONEeSTLICI WiIl LiE ViSa @pp-4Catiln

defendant presented United States officials with

a forged Lithuanian Identity Card dated April 1944
and a false birth record fraudulently obtained
from the Vatican representative in Germany.

Based upon the aforementioned application,
the United States Consulate at Stuttgart issued
defendant on March 4, 1948 Quota Immigration Visa
No. 114 pursuant to the provisions of the
Immigration Act of 1924, Pub. L. No. 68-139,

43 Stat. 153, as amended. :

Defendant entered the United States at New
York, New York on April 29, 1948 upon
presentation of the aforementioned visa. The
: defendant was examined by an Immigratidn
B Inspector at the Port of Entry to determine
his fitness to enter the United States.

On or about May 29, 1948, defendant
executed under oath an "Application for
Certificate of Arrival and Preliminary Form
for a Declaration of Intention"” No. 119188
(Form N=-300). In said form N-300, defendant
misrepresented and concealed the following
facts:

a. Defendant swore that his date of
birth was October 4, 1913, and thereby
concealed his true date of birth,
September 21, 1915.

b. Defendant swore that he was born in
Kaunas, Lithuania, and thereby
concealed his true place of birth,
Reistru, Lithuania.
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c. Defendant swore he was married to
Sofia Kungys nee Anuskeviciute on
August 24, 1943 at Kaunas, Lithuania
when in fact he was not.

On or about May 11, 1953, defendant
executed an “"Application to File Petition for
Naturalization” No. 92961 and an attached
"statement of Facts for Preparation of :
Petition" (together comprising Form N-400).

In said form defendant misrepresented and
scnceasel tne IC_o.owWing leacsti:

a. Defendant swore that he had not given
false testimony to obtain benefits
under the immigration and
naturalization laws when in fact he
had given false testimony to the
United States Consul at Stuttgart,
Germany in order to obtain a visa and
to the Immigration and Naturalization
Service (hereinafter "INS") in order
to obtain entry to the United States
and to obtain citizenship.

b. Defendant swore that he had never
committed a crime involving moral
turpitude when in fact he had
participated in the persecution and
murder of over 2000 unarmed civilians.

c. Defendant swore that his date of birth
was October 4, 1913, and thereby
concealed his true date of birth,
September 21, 1815.

d. Defendant swore that he was born in
Kaunas, Lithuania, and thereby
concealed his true place of birth,
Reistru, Lithuania.

e. Defendant swore that he was married
on August 24, 1943 to Sofia Kungys
nee Anuskeviciute in Kaunas, Lithuania
when in fact he was not,

On October 23, 1953, at a naturalization
examination, defendant reviewed the N-400 and
swore the contents were true.
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On October 23, 1953, defendant executed
under oath at a naturalization examination a
"petition for Naturalization" No. 92961 (Form
N-405). In said petition, defendant
misrepresented and concealed the following
facts:

-

a. Defendant swore that his date of birth
was October 4, 1913 and thereby .
concealed his true date of birth of
September 21, 1915.

L. DeIiencant SwoOre thail Ae was DOIrn in
Kaunas, Lithuania and thereby '
concealed his true place of birth,
Reistru, Lithuania.

c. Defendant swore that he was married
to Sofia Kungys nee Anuskeviciute on
August 24, 1943 in Kaunas, Lithuania
when in fact he was not.

On February 3, 1954, the United States

District Court at Newark, New Jersey, granted

defendant's petition for naturalization and

issued to him Certificate of Naturalization

_No. 7131022.

Pretrial Order pp. 9-12.1/ ) !

Defendant denies that he ever committed any crime and
in particular that he participated in any way in the killing of
the communist and government leaders and the Jewish population of
Kedainiai. According to him in 1939 he commenced employment with
the Kedainiai branch of the Lithuanian Bank and boarded at the
home of the parents of the woman who later became his wife. 1In
July 1941, before either of the mass killings which form the
basis of the government's charges, he left Kedainiai to seek
émployment in Kaunas. From July until the fall he was employed
in a print shop there; from the fall until Christmas he was a
seminarian at the Telsiai Seminary; and after Christmas he

returned to Kaunas and was employed first in the print shop and -

Lt EESTAINRE S 2% R
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then.in a small, family owned factory until‘the summer of 1944
when the So&iet forces again entered Lithuania. He claims to
gave participated in the work of the anti-German resistance while
in Kaunas. He further claims that upon the approach of the
Soviet Army he, his wife and members of her family fled as
refugees to Germany eventuallyv reachinc what became a part of the
frencn occupieaq zone.

Defendant admits that he gave false information during
his immigration and naturalization proceedings concerning the
date and place of his birth and concerning certain details of his
employment during the period of the original Soviet occupation
and the German occupation. He asserts that the false information
was not material to\any of the proceedings and inséfar as the
date and place of birth is concerned arose out of the necessity
of obtaining a false identification card during the German
occupation of Kaunas to avoid detection oé his underground
activities and to avoid mobilization into the German armed
forces.

To support its most serious charges the government
relies upon deposition testimony of Lithuanian witnesses taken in
Vilnius with the cooperation of the Soviet authorities.

Defendant contends that this testimony upon which the government
relies to connect him to the killings in Kedainiai is false and
is the product of a continuing effort of the Scoviet Union to

safeguard its hold upon the occupied Baltic states by

- 3 -
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disgréditing emigres from those countries w%th fabricated charges
. that they cémmitted war crimes during the period of the German
occupation.

4 The case was tried without a jury. The evidence
consists of the testimony ﬁf witnesses, deposition testimony, .
some of which was taken in this country and some of which was
T4Kken 1L witnuania, and very SuDSTantia. amounts oI aocumentary
evidence. I reserved decision. This opinion constitutes my
findings of fact and conclusions of law. i

-~

I. Historical Background

The charges, defenses and evidential rulings in this
case can be understood only in the light of the historical
contéxt in which the éertinent events took place. |

For centuries Lithuania, like the other Baltic states,
has been in the path of conquerors from the east 'and from the

west, see, e.9., Massie, Peter the Great iAlfred A. Knopf 1980);

Hatton, Charles XII of Sweden (Weybright and Lalley 1968). Once

extendihg from the Baltic to the Black Sea, Lithuania ceased to
exist as a nation altogether in 1795 at the time of the Third
Partition of Poland by Russia and Prussia.

At the time of the Russian Revolution in 1917 Lithuania
was occupied by Germany. It declared and achieved its
- independence on February 16, 1918. During the interwar years,
according to documents submitted by the government in this case,

Lithuapia looked primarily to France and England for cultural,

political and military resources.
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The years 1939-40 marked the extinction once again of
independent.Lithuania. Nazi Germany, having absorbed
Czechoslovakia's sudetenland after the Munich Pact, occupied
ézechoslovakia's principal provinces of Bohemia and Moravia on
March 15, 1939. On March 53 Germany seized, without resistance,
Lithuania's City of Memel. Preparations then beacan for the
invasion oi Poiana, Scneauiet I0r Septemoer 4.

Seeking to avoid fighting simultaneously égainst major
powers on the east and the west, Germany entered into
negotiations with the Soviet Union. On August 23, 1939 the
German-Soviet Non-Aggression Pact was signed. Discovered after
the War in German archives were the secret protocols in which
Germany and the Sovﬁet Union divided between them Poland and the
Baltic states. At that time Lithuania was allocated to Germany,
Latvia and Estonia to the Soviet Union. '

Thus secured against the SovietyUnion in the east,
Germany attacked Poland on September 1, rapidly overcoming £he
Polish armed forces. On September 17, implementing the secret
protocols, the Soviet Union invaded Poland. On September 28
Germany and the Soviet Union exeéuted'a éerman—Soviet Boundary
and Friendship Treaty establishing their common frontier in
Poland. Another secret protocol added Lithuania to the Soviet
Union's share of the seized territory. Later in 1939 the Soviet
Union invaded Finland. In June 1940 Lithuania was occupied by
and in due course incorporated into the Soviet Union., 1It's brief

period of independence came to an end. Lithuania was a

predominantly Roman Catholic country. The political and social -



~ force and after cancelling plans for the invasion of England, |

repréanization of the nation required to transform it into a
goviet province entailed deportation of political and business
}eaders, intellectuals and Catholic prlests._

Turning to the west, Germany conquered-brnmark and
Norway. This opened the way to the assault upon the Netherlands,

Belgium and France in early May 1940. With the fall of France

. ané _tne evacuation of tnhe major part oi the Britisn Expeditionary

Force at Dunkirk by June 4, 1940, only England stood against

Germany in tbe west. After failing to eliminate England's air 1
- ’ » -

i
Germany once again turned its attention to the east. It prep‘rped

to implement Operation Barbarossa - the invasion and conquest'q§
the Soviet Union and the terrltorlég—EEEGEIEa by it. !

3@§'plans for Barbarossa included "special tasks" for
the Reichsfuehrer SS, headed by Heihricb Himmler. These "“special
tasks" were the implementation of Hitler's program for "Jews,
communists, criminals and the insane." Proceeding from Nazi
Germany's oppression of the Jewish propulation in Germany and the
conguered countries of the west it was decided shortly before the
invasion of the Soviet Union that the Jewish population in the
east would be totally annihilated.2/

Overall responsibility for implementation of this
"special task" was assigned to the SS's Reich Security Main
6ffice headed by Heydrich. The actual rounding up and killing of
the Jewish people was to be accomplished by four Einsatzgruppen,

A, B, C and D, which were mobile units equipped with vehicles and

10
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we;pbns. These units were to move as rapidly as possible into
.the newly occupied territories in the wake of the German army,

‘‘‘‘‘ perform;ng their assigned task as they went. )

g Einsatzgruppen A, which had 1000 "men at—-ts peak, was
assigned to Army Group North. Army Group North was to attack
through the Baltic states and adjacent areaé of the Soviet Union
WiTL The LiTimate COHJeSIive Ol Capturing Leningrac. Llommanaer oi

Einsatzgruppen A was SS Brigadefuehrer (Brigadier -General)

Stahlecker, author of a report (Exh. G19) which is the source of

. - b -
Vo

much of the information concerning the killings in Lithuania. |

Each Eihsatzgruppen was subdivided into Qubgroups "-;
called Einsatzkommandos which were actually to carry out the \}~.
killings. At the outset of the in;;gfaﬁwfinsatzkommanuo 1b was\

o te opgratq”;n‘thhuanla. As the German Army moved into Latv1a,
Einsatzkommando lb was to follow and responsibility for
Lithuanian operations was to be assumed by Einsatzkommando 3
headed by SS Colonel Jager.

The procedures to be followed were worked out in
advance of the invasion. For a very brief period after the
Einsatzgruppen were able to move into areas secured by the
advancing armies, local people were to be incited to attack and
kill mgmbers of the Jewish population, thus making it appear that
the killings arose spontaneously in the occupied territories.
fhus Heydrich's instructions to various Einsatzgruppen commanders
and others responsible for the extermination program (Exh. G2)

read, in part:

I wish to make reference to and bring
into recollection the statements which I

11



already made on 17 June in Berlin.

‘ 1) No obstacles are to be created for the

self purification endeavors of anti-Communist

. or anti-Jewish circles in the territories to

‘ be occupied in the future. On the contrary,
they are to be incited and intensified it'
necessary, and to be directed onto the right
track without leaving evidence. This is to be
done in such a manner that these local "Self
Protectior Circles" cannot recall orders or
prli<ical essurances civer +: thexm. =zt & leter

> time.

Since such a procedure is only possible
in the initial stages of the military occupation,

: - betfause of obvious reasons, the Einsatzgruppen N
and Einsatzkommandos of the Security Police and \1
the Security Service in cooperation with the \
military offices, must act as gquickly as .

possible to at least move into the newly

occupied areas with an advance detachment, in v
order to bring about the requirements. Only AT
those members of the Secur1ty*?011ce and the . k
Security Service who possess the necessary

political flair should be selected as leaders

of such advance detachments.

The formation of permanent Self Protection

Units with central leadership is to be avoided

initially. Appropriate local population

pogroms, as outlined above, are to be incited

in their place.

After a brief period of killings by local people, the
extermination program was to be undertaken by the Einsatzkommando
units, aided as needed by such members of the local populace as

could be persuaded or forced to assist. In addition communist

leaders and others who might be expected to resist the Germans

were to be captured and killed.

On June 22, 1941 Germany launched a massive attack upon
the Soviet Union at all points along the lengthy frontier. Army

Group North moved into Lithuania and the other Baltic countries

12
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whiéh the Soviet Union had occupied pursuant to the secret
protocols to the 1939 Non-Aggression Pact and Boundary and

Friendship Treaty between it and Germany. Einsatzgruppen A under

. 4

'y
‘Stahlecker followed close at its heels. -

As the Soviet oécupation forces retreated,'groups of
Lithuanians organized to atta;k them and to aid in securing self
ru.e Once agein. IIioris were made iU €STADLLISH a pProvisionals
Lithuanian government, efforts which were gquickly terminated by
the German_authorities. ’ O.t

At the outset, at least, many Lithuanians viewed the |
- \

Germans as liberators from Soviet oppression, a view which ‘¢

/.’

facilitated the Germans’ plans to use the Lithuanians for thei;&

TR . .
S s z

own ends.

‘Emp}éhentation of the "special task" of the Reich
Security Main Office is described in the reports filed by the
leaders of the Einsatzgruppen and Einsatzkommandos. Those
pertaining to Lithuania were identified by the government's
expert witness, Dr. Raul Hilberg, and were admitted into
evidence. Their authenticity has been clearly established. In
cold, bureaucratic language they describe the killing of the
major portion of Lithuania's Jewish population. While they
constitute evidence that Einsatzkommando 3 used local people
during the course of their work, they do not refer specifically
éo the use of local people at the killings at Kedainiai nor do

they implicate the defendant in this case in any way.

13



3pcupled territories:

t

Heydrich's July 2, 1941 orders (Exh. G5) summarize the

general outline of the procedures being implemented ‘in the

The Reichsfuhrer SS and Chlef of the’
German Police must be continuously informed
about all results of deployment of the
Security Police and the Security Service.

To be executed are all

officials of the Comintern

-~ (Communist International) (as well as T
Communist career politicians overall) *i
) . . . - }
the senior, middle, and radical ‘N

lower level officials of the Party, the
Central Committee, the Regional and .
District commissars ¥

T o ——
- —— ——

Peoples Commissars
s Jews in Party or state positions

other radical elements (saboteurs,
propagandists, partisans, ‘assassins,
agitators, etc.

. - -

No obstacles are to be placed before the
self-purification attempts by anti-Communist or
anti-Jewish circles in the areas to be occupied.
To the contrary, they are to be promoted
without leaving evidence, so that these local
¥self-defense” circles cannot later lay claims
to regulations or political assurances granted
to them.

Since such a procedure is only possible
during the initial period of a military
occupation, for obvious reasons, the
Einsatzgruppen of the Security Police and the
SD have to make an effort to the furthest
extent possible - in cooperation with the
military agencies - to move into the particular
newly occupied areas with all possible
dispatch, at least with an advance detachment.

14
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The daily consolidated situation report ‘dated June 30,

'1941 stated that "Advance detachment (of Einsatzkommando 1lb)

moved into Kaunas on 28 June, activity takep up. ...Lithuanian

oy,

¥
partisan groups3/ have already shot several thousand Jews in the °
last three days."” (Exh. G3). Report #12 dated July 4, 1941
concerning E;nsa::;i:ppe: 2 (Exh. C7, s+tatel "Twc partisan 3roups

are operating in Kaunas: a. 600 men under the leadership of

KLIMAITIS, predominately civilian workers. b. A unit of
: t

‘approximaiei?lzoo men under the leadership of the physician Dry --

: {

‘A

ZIGONYS."™

The initial stage of the extermination process 1n

p}

Lithuania during which the Einsatzgruppen sought to incite localf

groups to attack Jewish citizens is described in what will be
éeferred to in this opinion as the Stahlecker Report (Exh. G19).
The rébort describes particularly the killings in Kaunas,
suggesting that there was more difficulty than expected in
initiating a pogrom there. There is also reference in general
terms to "other parts of Lithuania" where "similar actions took
place according to the example set in Kaunas, although on a
smaller scale.”™ Nowhere in the Stahlecker Report or in the other
reports in evidence in this case is there anything to suggest
that local groups in Kedainiai had been persuaded to take action
against Jewish inhabitants of the City. According to the

Stahlecker Report:

In light of the consideration that the
population of the Baltic countries had suffered
most heavily under the rule of Bolshevism and
Judaism during the period of integration into



the USSR, it could be expected that after their
liberation of this foreign domination they
would eliminate the enemies who were remaining
in the country after the retreat of the Red
Army. It was the duty of the Security Police
to initiate these self-purging efforts and to
guide them into the proper channels, soihat
the goal set for cleaning the area is reached

‘as quickly as possible. It was no less

important to establish for the future the
firm and demonstrable fact that the liberated
population on their own accordé nad taken tne
narsnest measures agalnst tnhe Bolshevist and
Jewish enemy, without any direction from
German agencies.

. - In Lithuania this was accomplished for

the first time in Kaunas by using partisans.
Surprisingly, at first, it was not easy to
initiate a large-scale Jewish pogrom there.
The leader of the previously mentioned
partisan group, KLIMATIS, who was primarily
used here, succeeded in initiating a pogrom
as a result of the advice-given. tq him by a
small advance detachment deployed in Kaunas, '
without any visible indication to the outside
world of a German order or of any German
suggestion. During the course of the first
pogrom on the night of 25 June to 26 June
more than 1,500 Jews were eliminated by the
Lithuanian partisans; several synagogues
were burned or otherwise destroyed and a
Jewish residential quarter with
approximately 60 houses was also burned
down. During the following nights, 2,300
Jews were eliminated in the same manner.

In other parts of Lithuvania similar actions
took place according to the example set in
Kaunas, although on a smaller scale,
extending as well to those Communists who
had stayed behind.

By means of instruction given by the
Wehrmacht agencies, which understood such
activaty thoroughly, the self-purging
actions progressed without any problems.

At the same time it was clear from the
beginning that only the first few days of
the occupation would provide the opportunity
for carrying out pogroms. After the
disarming of the partisans the self-purging
activities, of necessity, had to cease.

16
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For police protection in the Baltic states the regular
‘police were to be supplemented by auxiliary police who were to be

recruited from reliable members of recognized nationalist

L3

‘organizations friendly to Germany and members of_fqrmer Baltic

armies who had not participated in combat against the German

Wehrmacht. These auxiliary police were to be selected and used
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preserving public order in the local area. They were to be

1dent1f1ed by armbands and were not to wear ‘uniforms. “For thq
P

-

.

cleansing of 1arger rural districts (i.e., killing all Jews lnl

those districts), the auxiliary police may be used only w1th-¢lf

advice and consent of a Wehrmacht command post or office.” v)\
' !
\

\
»

(Exh. Gl17). : T e

After the brief period when Einsatzgruppen A urged
Lithu§niaﬁ,groups to slaughter Jewish inhabitants and communist
sympathizers, Einsatzgruppen A turned tb’its next task, the
seizure and execution of the Soviet and Lithuanian leaders of the

.-on under Soviet occupation. This too is described in the

Stahlecker Report:

In addition to the search actions, a
systematic search for remaining Communist
functionaries, Red Army personnel and those
persons tainted by their work for Communism
was undertaken. 1In some cases the Self-
Protective Forces had already spontaneously
taken care of the most notorious Communists.

Large-scale actions were undertaken in
the larger cities by all available personnel
of the Kommandos and all the Self-Protective
Forces, as well as with the support of the
German Ordnungspolizei, during the course of
which numerous arrests and searches were

17



conducted.

After these priority tasks .had been
completed in the cities, the mopping-up
operation was undertaken in the cpuntryside
by small Teilkommandos [partial detachmeris].
In this task, too, the Self-Protective Forces
provided valuable help. On occasion rural
Self-Protective Sguads transported
Communists caught in their area 150 km to
deliver them tc the Einsatzkommandos.

The daily situation report of August 16, 1941
(Exh. G9) summarized the results of the "Execution Activities" or

1
~ - — R A
"special operations" of Einsatzkommando 3 during the period frg -

July 22 to August 3, 1941. A total of 1,592 persons were kil;l.‘e-i\
in ten different localitiés.' One of these was Kedainiai where;ﬁ?
July 23, 1941 "lzskpersons (83 Communist_Jews, 12 Communist ‘t
Jewish women, 14 Russian and 15 Lithuanian Communist
functionaries, 1 Political Agent) were liguidated."

While the political prisoners were being captured and
exterminated Einsatzgruppen A and Einsatzkommmando 3 took steps
preparatory to the destruction of all of Lithuania's remaining
Jewish population since "[f]rom the very beginning it was to be
expected that pogroms alone would not solve the Jewish problem in
the Ostland.” (Exh. Gl9T at 23). During the pogroms instigated
during‘the early stage of the German invasion, according to the
Stahlecker Report, 3,B00 Jews had been killed in Kaunas and 1,200
had been killed in Lithuania's smaller cities.

It was first necessary to gather all the Jewish

residents in each locality in a central place from which they

could then be taken in large groups to be killed. The process of
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assembling these residents is described in a number of the daily

situation reports and summaried in the Stahlecker Réport.
According to the latter document:

Apart from the organization and -—»
implementation of executions, the process .
of creating ghettos in the larger cities
was already started during the first few
days of operation. This was particularly
urgent in Kaunas, since 30,000 Jews lived
TO&re amorng a TOlas popusdtion oi 13¢,400.
For this reason, after the completion of
the first pogroms a Jewish Committee was
summoned and informed that the German offices

~had no reason until now to intervene in the

- differences between Lithuanians and Jews.

A prerequisite for the creation of normal
relationships for the time being would be
the construction of a Jewish ghetto. When
the Jewish Committees raised objections,
they were told that there was no other
possibility of preventing_further pogroms.
Forthwith, the Jews immediately declared
themselves ready to do everything to
‘re-settle their fellow-Jews with the utmost
'speed to that part of the City, called
Viliampol, designated as a Jewish ghetto.
This part of the city is located in the
triangle created by the Niemen on one side
and a tributary on the other and is
connected to Kaunas by only one bridge and
is therefore easy to block off.

L] . [

Similarly, in the other cities, where
a large number of Jews reside, ghettos are
being established. The identification of
Jews by means of a yellow Star of David on
the chest and on the back which had been
initially ordered by provisional Security
Police mandates has been quickly implemented
as a result of corresponding orders by the
Commander of the Army Rear Area and later
by the Civil Administration.
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After the Jewish population had been confined in

ghettos, the systematic killings began. The methods used and the

e  results achieved are described in the December 10, 1941 report to
!

"Stahlecker from SS Colonel Jager, commandant of Einsatzkommando

3.

(Exh. Gl4A, 14B)._ He described the procedures as follows:.

The goal to make Lithuania "Jew free"
could only be attained through the formation
Ci & MODiie QETACAWMENt will Speclai.y
selected men under the leadership of SS
Obersturmfuhrer Hamann who shared my goals
completely and who would guarantee the
cooperation of the Lithuanian partisans and
the existing civil offices.

The carrying-out of such actions is, in
the first place, a guestion of organization.
The decision to systematically make each
district free of Jews necessitated a thorough
preparation-of each individual action and
knowledge of the existing conditions in the
districts in gquestion. The Jews had to be
collected in one or in several locations.
Based on the numbers [of Jews] a place for
the necessary pits had to be found and 'dug up.
The route of the march from the collection
point to the pits averaged 4 to 5 km. The
Jews were transported to the execution site
in groups of 500 and in intervals of at least
2 km. What difficulties and nerve-racking
work ‘that had to be accomplished is shown. in
the following random example:

In Rokiskis, 3,208 people were to be
transported 4 1/2 km before they could be
ligquidated. In order to accomplish this work
in 24 hours, 60 of the 80 available Lithuanian
partisans had to be detailed for transport
duty and perimeter security. The remainder,
who had to be repeatedly relieved, carried
out the work with my men. Trucks were seldom
available for transport. Attempts to escape
that happened here and there were prevented
entirely by my men and with some danger to
their lives. For example, 3 men of the
detachment shot down 38 escaping Jews and
Communist officials on a forest path near
Mariampole. Not one escaped. The marching
to and from [the execution sxte] for the
individual actions amounted t6 ca. 166-200 km.
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Only through skillful use of time was it

possible to carry out up to 5 actions in a

week's time and to handle the work that had

accumulated in Kaunas so that no bottlenecks

occurred in the official functions.

The actions in Kaunas itself, where

there were sufficient reasonably well-trained

partisans available, were virtually duck

shoots compared with the enormous

difficulties which were often encountered

elsewhere.

Jager's report sets forth chronologically and in
meticulous detail the dates when each killing took place, the
location of the killing and the precise number of men, women and
children killed at each place on each date. There are 20 entries
for August, 35 entries for September, 1l entries for October, and
10 entries for November, each entry recording the killing of
anywhere from 6 to 9,200 persons.4/ 1In all 133,346 men, women
and children are reported to have been killed as a result of

¢
Einsatzkommando 3's activities during this period, plus 4,000
killed through pogroms and liquidations while Einsatzkommando 1b
was responsible for the operation.

The City of Kedainiai is listed twice in the Jager
report. The first entry reflects the July 23 execution of 125
persons accused of being high level communists and of working
with the Soviet occupation authorities. The second entry is for
August 28, 1941 which records the killing of "710 Jews, 767
Jewesses, 599 Jewish children --- 2,076."

On December 10, wrote Jager, "I can state today that

the goal to solve the Jewish problem for Lithuania has been

attained by EK 3. There are no more Jews in Lithuania except for

B S P -
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thoée working Jews and their families" - those required in order

for the ecoﬁomy to survive: 4,500 in Siauliai, 15,000 in Kaunas,

15,000 in Vilnius. Of Lithuania's 1923 population of

.

‘ approximately 150,000 Jews, only 34,500 remained.

December 10, 1041, the date of Jager's report, was

three days after Pearl Harbor, the extension of the War to the

Pacifiz and the commitment i Un.tel Etates armed forces inhti The

conflict in Africa and Europe.

-

Perhaps coincidentally, in the following month the

German reports first reflected signs of organized Lithuanian

resistance to German occupation. The January 14, 1942

consolidated daily situation report (Exh. G15) stated:

11) Reports of the Einsatzgruppen and
Einsatzkommandos Einsatzgruppen A:

Location: Krasnogvardeysk
While up to now anti-German propaganda was
spread mainly through word of mouth, spreading
of rumors, and whispering campaigns, now, for
the first time, pamphlets, printed in the
Lithuanian language were found in some places
in Kaunas with the following contents.

"Appeal to the Inhabitants:

The Germans are fighting for the freedom
of nations, they are dying for the rights of
the new Europe. We Lithuanians have already
fully experienced what this promised freedom
means. The German crusaders have betrayed
the Lithuanian people. Have we fought for
such freedom in the first days of the war and
our brothers and partisans have shed their
blood? 1Is that the freedom we possess today?
The Lithuanian today is a slave without rights.
The Lithuanians have already comprehended this.
You partisans, wake up and-go forward along with
the entire Lithuanian nation.
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The Germans began to murder the Jewish
citizens by your hand. They have robbed the
Jews' possessions. Know for sure partisans,
you will end up the same way. .You are the tool
of the German Crusaders in the murder of
innocent Lithuanian citizens. FEor once we all
must all say the following: "It is encujh to
‘shed streams of innocent human blood. Today
we must announce that we will fight all for
one and one for all against the crusaders.

Partisans, choose one of two ways. Stop
Wil The RMuIQ€r oL GEienseiess peCp.€ Or YOu
will fall at the hands of your brothers. We
know for sure that the Germans wish the same
fate as the Jews on all other ethnic groups.

. . We_will not allow that the Lithuanian people L ¥
are ligquidated by your hand, you will be Nt
ligquidated by your brother. Today we will i
have the power to fight and win. Know that A
our eye observes you everywhere, even among Yoy

your friends.
\ S
. Death to the Crusader.__. ‘f
Judging from the entire manner of
expression, this pamphlet is not likely to
be of Communist origin, but rather the author
. is to be found mainly in the ranks of the

activists or even among the ranks of the

nationalists.

The evidence in this case does not purport to describe
the extent of organized Lithuanian resistance to the German
forces. However, there is evidence concerning elements of the
resistance movement which is pertinent here.

Unlike the prospects faced by the resistance movements
in the western nations conqguered by Nazi Germany, in Lithuania
the defeat of Germany did not ensure return to independence.
Rather it was quite likely that Germany's defeat would simply
result in the reinstatement of Soviet tyranny and religious

oppression. Nevertheless, a resistance movement arose which

opposed both the German occupation and renewed Soviet rule. This
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took place during the period from 1941 through m;d-1944. During

_.the early part of that period the Germans were enjoying

staggering military successes in the Soviet Union, conquering
’F .

" yvast territories and inflicting huge losses upon-bnth military

personnel and civilians. During the latter part of the period
the Soviet Union inflicted similar losses and defeats upon the
Sermarn armie:s &riving thex Dacth towards ro.azl and tne baitic

states. At the same time the western forces mounted offensives

in Africa, Sjcily and Italy and prepared for the éross-Channe}x
- - . "’kn

invasion of France. During all that time the Nazis pursued thﬁir
\
goal of killing the remaining Jews of eastern Europe and the Vews

of western Europe, establishing the death camps in Poland and‘;%

R
P i m— > .. \

Germany.

?hg'eyidence in this case describes two kinds of
Lithugnian resistance efforts.

One was the ambiguous conduct of the leaders of the
Lithuanian Local Forces established in 1944 with the agreement of
the Nazis occupation forces. (Exh. D16). 1Its role was to fight
communist partisans in Lithuania who worked with the Soviet
forces advancing from the east. The German SS sought to mobilize
this local defense force to fight with the Germans on the eastern
front.' This the leadership of the Local Forces resisted.

Because of this show of independence and the failure of German
ﬁobilization attempts, in May 1944 SS Police General Jeckeln
called a meeting in Kaunas to which the Local Forces commandant
General Plechavicius and chief of staff Colonel Urbonas were

invited. Upon arrival they were arrested. 1In addition 28 other
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officers were arrested, deported and imprisoned. According to
the Lithuanian Encyclopedia extract in evidence (Exh. D16) 3500
o; the ;0,000 Local Forces members were tfansported to Germany
for forced labor or service in antiaircrafz unitsT» Other members
of the Local Forceé escaped, fleeing into forest are;s with their
leaders and weapons.

Ci more Qireci pertinence 1L tne present Case are tne
resistance efforts described by Vydaudas Vidiekunasi a 79 year
old man whose testimony I found to be convinﬁing and totally ¢

~ N .

credible. ) | %

wWhen the Soviet Union invaded Lithuania in June 194°% ¢

-
»

pursuant to the secret protocols accompanying the September 1§;§

T et e e 5 1

Boundary and Priendéhip Treaty, Vidiekunas was a lawyer in Kaunas
and a leader qffthe Lithuanian Christian movement. In July of
1940 Soviet arrests commenced, and on ngy 11 and 12 a first wave
of 1200 Lithuanian "intellectuals" was seized. Vidiekunas was on
the list but was not captured because he was not at his office
when he was to have been taken into custody. He fled to Germany;
returning to Kaunas illegally in June 1942 to find that during
the Soviet occupation his family had been deported to Siberia.
Upon his return to Kaunas Vidiekunas became a member of
the Lithuanian'Front, a resistance group which had started during
the Soviet occupation and continued during the German occupation.
dltimately Vidiekunas became a member of the Supreme Committee

for the Liberation of Lithuania:



The Lithuanian Front edited an underground newspaper.

One of its primary activities through its paper and otherwise was

- to urge young people not to respond to mobilization orders issued

by SS General Jeckeln, he;d of the policenfor the¥3a1tic states.‘
These orders were repeated throughdut the 1941-1944 ﬁeriod.
Members of the underground worked in German controlled
industries, ain 1Ccca&i government Ciiices and in the liocal
Lithuanian police forces. Through these sources the underground

was able to_procure documents enabling young persons to falsifwy
N S~
- 'S \ L4 e
their records and thus evade German mobilization. {
{
This branch of ‘the resistance movement was wiped oi*:(in

the spring of 1944. A member of the Supreme Committee was ‘d\

. ;- St A\
arrested in Estonia, en route to Sweden. Under torture he

‘disclosed the identities of the members of the Committee. The

evidence leaves some gquestion as to the exact date when the
Germans began arresting members of the Committee and other
members of the resistance. It may have been as early as mid-
April; it may have been as late as April 29 or 30, 1944. Two
members were arrested at that time. Vidiekunas was arrested on
May 4 or 5. The arrests continued until June 1944, by which time
the entire Supreme Committee for the Liberation of Lithuahia was
in German custody. This coincidéd with the June 6 Normandy
lahdings of the American, British and Canadian armies.

' At first the members of the Committee along with other
members of the resistance were held in solitary confinement in
Kaunas. There were 28 or 29 persons being held, of whom six were

members of the Supreme Committee. In January 1945 all were taken
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to -the Instenburg Prison in East Prussia for trial in Berlin on
. charges of treason. They were no longer in solitary confinement
pgnd could meet and talk with'each other'dufing yard recreation
‘periods. During their daily periods in the yard Vidiekunas came
to know a fellow prisoner, Broius Budginas, a person having
significance in the present case. Budginas had worked in a .
resistance organizatlon xnown as tne Freedom-Fignters, which had
actéd separately from Vidiekunas' Lithuanian Front. Budginas had
operated a clandestine radio in communicatio;s with Stockholm. *

nql'
He had been arrested by the Germans in April 1944, before i

-

vidiekunas had been arrested. AR

Lo
The chairman of the court before which the prisoners~%j
e e e e Y

were to be tried was killed in a February 3, 1945 bombing raid
and the trial w;s postponed. Thereafter the entire group,
including both Vidiekunas and Budginas was transferred to a
prison in Bavaria. In the summer of 1944 the western allies had
advanced from Normandy and the south of France to the German
frontier; in December and January they turned back the German
Ardennes offensive; by February, when the Lithuanian prisoners
were moved to Bavaria, they were preparing for an advance to the
Rhine and beyond. On April 14, 1945 units of the American Army
liberated the Lithuanians from their prison in Bavaria.

On April 25 units of the American and Soviet Armies met
at the Elbe River. The partition of Germany and Berlin into the

Soviet, American, British and French zones was effected. Poland

and the Baltic states were occupied by Soviet troops. Although a
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truncated Poland allied with the Soviet Union emerged from the

~ *War, the Soviet Union proceeded to incorporate into itself
}ithuan;a and the other Balt;c states. |

’ The foregoing is designed to suﬁﬁarize‘events which
must be taken into account if the more detailed evidénce in this
case is to be understood.

-

ZZ. The Kiiliings in hegainial

Kedainiai District in Lithuania (called Kauen-Land by
the occupying Germans) had a population of 55,000 in 1923 whight/
had increased tqQ 102,000 in the mid 1930's. The Town of i‘ﬁ
Kedainiai had a population of 8,500 in 1923 which ﬁost likely‘had
increased somewhat by the time of the initial Russian occupatf&k
in 1940. The Jewish population éf*iﬁé-ESGﬁ'of Kedainiai was '
2,500 in 1923, which remained relatively stable through the
1930°'s.

Kedainiai is located 25 miles north of Kaunas, which
had been Lithuania's capital. Kaunas was captured within a few
days after the June 22, 194]) German attack on the Soviet Union
and Kedainiai was occupied shortly afterwards.

Kaunas, which was the scene of the most violent of the
pogroms instigated by the Germans against the Jewish population
in the early days of the invasion, became the German
administrative seat in Lithuania.

. There iS no evidence in this case that local people in v//

Kedainiai engaged in any killings during the first phase of the

Nazis annihilation program.
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The German records reflect implemention of the second
and third phases of the program in Kedainiai with the entries
* that on July 23, 1941 "125 persons ... were liguidated" in
| Kedainiai and that on August 28, 1941 2,076 Jews were killed
‘ there. Apart from the overall role of Einsatzgrﬁgséq A and
Einsatzkommando 3, the reports ﬁrovide no details concerning v
these two events. .
The government has offered, and I provisionally
recéived in evidence the depositions taken ip Litbuénia of
defendant's—¢ister~in-law and of five persons who testified gqth,
they were present at one or both of these killings. Defendant ﬂ
vy

has objected to admitting these depositions in evidence for a

‘o

number of reasons, which I will dqg{mwifg_gg;ow. However, haviﬂ§~
seen and heard ?he videotapes of the depositions, I coﬁclude thaﬁv
- ihey are sufficiently reliable to establish that the five
witnesses were present on July 23, 1941;and/or August 28, 1941
" and that their testimony provides a general mosaic of the events

of those two days.

A. July 23, 1941: 1In the very early days of the

German occupation the German authorities in Kedainiai encouraged
the organization of groups of local persons who had had military
experience or had been members of organizations such as the
Riflemen (sometimes referred to as the Siauliai) which gave
military training to its members. These groups were used to

+ supplement the regular police force. Members continued in their
regular employment but at night gquarded bridges and patrolled the
streets of Kedainiai. They wore white arm bands for

identification.



In July, pursuant to the established program of the
. «Reich Security Main Office, Lithuanians in Kedainiai District who
o 2 ?ad held leadership positions in~the govefnment under Soviet rule
;or who were leaders in the communist parti.were ar~ested. They
were imprisoned in a barracks on Gediminas Street. .

On July 23, 1941 the Kedainiai police authorities
ordered tTwo TIruUCk Grivers t©O present tnemselves at the barracks‘
on Gediminas Street in the morning. Armed members of the
organized cjwvilian groups or detachments and Germah soldiers paq’
a;sembled there, The arrested men and women were taken from“%
their cells and loaded on the trucks. Guards stood in the fchry

corners of the back of each truck and the prisoners sat on théQL

e
i

floor. They were driven to Babeniai Forest (also called Babencés
. "in the deppsit{bn testimony).
. Meanwhile the members of the civilian groups were given
XXXXXXX rifles and were directed to walk to Babeniai Forest. There they
were assigned responsibility for guarding the site, preventing
people from entering or leaving.
The two trucks proceeded back and forth between
Gediminas Street and the Forest, bringing successive loads of
prisoners. When a truck arrived at the Forest the prisoners were
ordered off the truck and directed by German soldiers and
civilians wearing white arm bands into the Forest to a place
Qhere a large pit had been dug. There approximately 20 German Ve

soldiers forced the prisoners into the pit and shot them.
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B. August 28, 1941: When the Germans occupied

Kedainiai they imposed restrictions on the Jewish inhabitants.

Fhey were required to wear Stars of David and were not permitted

bl

nl o

to walk on the sidewalks - only in the streets. N

Shortly all Jewish residents of Kgdainiai Qere moved
into a small ghetto area and were confined behind barbed wire.
Xeguliar police patroi.ed ine perimeter of the ghetto in the
dajtime. Members of the civilian detachments participated in

* - » . ‘
guarding the-perimeter at night. Y

£y

After.the entire Jewish population had been assemble%
in the ghetto they were marched, men, women and children, to %y
former horse breeding farm on the outskirts of Kedainiai knowﬁi%s'
Zirginas. LT | i

Cn tﬁé day before August 2B, 1941 a number of steps
were taken in final preparation for the e;ecution of the persons
confined at Zirginas. To provide necessary transport the
Kedainiai police chief (Kirkutis) ordered three truck drivers to
report to the police station on the morning of August 28 -
Vladislovas Silvestravicius (a worker in the beer bottling plant
in Kedainiai), Juozas Devidonis (a driver at Kedainiai'§ motor
transport organization) and a person now dead whose lést name was
Mykolas. The civilian auxiliary police detachments and organized
groups of workers, such as employees of the railrocad, were also
érdered to appear the same morning. Thus on the morning of
August 28 there gathered at the yard near the police station the

drivers, members of the civilian detachments wearing white arm

bands, other groups of workers, the regular police and German

ER]
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~assigned to guard duty that they would be shot if they attempted}

~

»

soldiers. Some of the civilians, together with lime, beer and
.,vodka, were loaded in trucks and taken to a spot on the Dotnuva

Road not far from Zirginas where the Jewish inhabitants were

-~

,being held. Other civilians were provided with rifles and taken

to the place on foot.

This place was near the Smilga River, a small stream.
A huge pit perhaps 100 meters long, three meters deep and four
metefs wide had been dug. Those who marched to t@e site were
stationed in.groups in a perimeter 50 or 60 ﬁeters from the ditch

~ \"
to keep persons from entering the area or from escaping. The %

Germans had mounted machine guns and informed the persons “f

3

- b
~ e |

to leave.

Those ;ssembled at the place awaited the arrival of a
special group of German soldiers - probably a detachment from
"Einsatzkommando 3. When these soldiers ;rrived the doors of the
barn at Zirginas were opened and a first group of perhaps 200 was
brought out. There is some confusion as to the order in which
the groups were brought from the barn, but it appears that first
the old men too weak to walk were loaded onto the trucks and
transported to the ditch. German soldiers and civilians saw to
the loading of the trucks.

At the ditch the old persons were taken off the trucks,
ordered to proceed to the pit area where they were instructed to

undress, placing their clothes in piles. From there they were
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sho§ed to the pit itself and forced into it. They were then shot
by German soldiers using automatic weapons. The evidence is in
dispute whether Lithuanians participated.in the shooting.

As each group was shot Russian ﬁ;isonerShof war covered
the bodiés with earth and lime.’ '

At Zirginas a tractor motor was képt running to drown
cut the scuncés oi the firing and oi the screams of the vicrtams.
After the groups of infirm persons had been taken to the pit in
trucks the remaining Jewish prisoners were ﬁrought on foot frpm{’
the barn to the pit also in groups of approximately 200. Ge;;df

soldiers and Lithuanians -directed the line of march. From miYaay

until well into the evening groups of men, groups of women, ‘;k

= — —

groups of women with their children were escorted to the pit
area, orde;ed'ﬁb disrobe and forced into the pit to be shot and
covered with earth and lime. Later their clothes and other
possessions were sold in a special store which could be
patronized only by Germans and perhaps by members of the
detachments of Lithuanians.

Thus the December 10, 1941 Jager report's entry for
August 28 was able to recite the killing of "710 Jews, 767
Jewesses, 599 Jewish children --- 2,076."5/

I1I. Admissibility of Deposition Testimony
Against Defendant

It is the government's contention that defendant was
the leader of one of the civilian detachments organized when the

Germans occupied Kedainiai, that under his leadership his

detachment actively and willingly participated in the killing of
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the communist political énd party leaders, that under his

‘ léadership the detachment participated in‘gathering the
dpstrict's Jewish population into the ghe;Eo area, bringing them
to 2irginas and slaughtering them in the pit besfﬁéw§he Smilga
River, and that defendant then acquired for himself possessions
of the victims.

A. The Deposition Testimony: The government's charges

fina strong support in three of the depositions taken in &
Liéhuania;-—The other three Lithuanian depositions either con;f{nf_
testimony which meither inculpates nor exculpates defendant or % d
else tends to excﬁlpate him. A deposition taken in the Unite: {

States supports defendant's contentions. (Exh. 5-3, dep. of ;XT V/
: A .

- - -

Kostas Januska). Perhaps the most critical issue in this case is
whether the Lithuanian depositions are admissible against 4
'defendant. A summary of the Lithuanian deposition testimony

"~ insofar as it relates to defendant is as follows:

In July and August 1941 Stasys Narusevicius was a
railroad employee in Kedainiai. He testified that he and his
co-workers were ordered to go to the police station at 8:00 a.m.
on August 28. He was among the group taken on foot to the
execution site and then directed to stand guard at the perimeter,
allowing no one to enter or to leave. He was unable to recognize
a photograph of defendant taken during the war period, and he
tegstified that he had never heard defendant's name until it was

mentioned during the deposition.



In the summer of 1941 Juozas Devidonis worked as a
driver at the Kedainiai motor transport’organization. He
ggstlfled that pursuant to an order of the town's chief of police
he drove one of the trucks which transporééd LithOonian communist
officials and communist party leaders from the barracks on’
Gediminas Street to Babeniai Forest where they were executed. He
recognizea none of the Litnuanians wno participated in that
event. He also testified that on August 28 he was ordered to
drive one of.the trucks which had been procdred to transport 1
Jewish prisoners from 2irginas to the pit. Howeve;, he stopp;%

off at a friend's house to drink vodka before arriving at My

Zirginas and apparently was asleep in his truck cab during mos .

!
iy \
of that day. When 'shown defendant's wartlme photograph he

testified that it was a person he may have seen somewhere -
perhaps in Kaunas in the 1950's. In answer to a question by the
Procurator who presided at the deposition he testified that he
was not familiar with defendant, that he knows nothing about his
activities and never gave evidence about him.

| Juzes Rudzeviciene is defendant's sister-in-law. Her
parents had resided at No. 3 Radvilu Street in Kedainiai since
1928 or 1929 with their three sons and two daughters. Well
before the summer of 1941 the five children had left home and the
parents let out two of their four rooms to boarders. At the time
of the Geryan invasion defendant, who worked in the local bank,
was one of the boarders and Jonas Dailide, who was an instructor
at the trade school, was the other. Juzes Rudzeviciene and her

sister Zofija, whom defendant later married, were students living
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in Kaunas. They visited their parents in Kedainiai from time to
. time during the summer of 1941 but were not present‘durinq the

killings in July and August. Therefore Juzes Rudzeviciene was

v

not in a position to testify about those e;ents.'—n

Born in 1910, Vlédislovas Silvestravicius Qorked as a
driver in the beer botéling plant in Kedainiéi in 1941. He
testiiled thai on August 26 his superiors ordered him to fill his
~truck with gas and report to the police station where his truck

was loaded with lime, vodka and beer. The cargo was unloaded\a*,
‘.’ .
the pit and he then brought the truck to Zirginas where it was |
1
used to transport old people to the ditch. He testified as ‘¢

follows concerning people he recogized: ‘J~
) T e e i e \
Q Did you recognize any of the men who
took part in the shooting?

A I didn't know them. Later on I came to
know a person named Gylys. Jankunas as well.
That Gylys was a very handsome man. He worked
as an engineer with electric equipment.

Q Was Gylys a leader or an assistant
leader of the Lithuanian armed men?

A Maybe he was. He was an educated
person, and I saw while shooting. I didn't
know him at that time, but he was a handsome man.
And later on I noticed that he was working at the
electric power plant as an engineer, and I
thought at that time that such a handsome man
was doing such work.

He was put on trial, and he was
sentenced, and I took part in his case as a
witness.

Q When you knew Mr. Gylys in 1941, was

he in charge of a detachment of armed
Lithuanian civilians?
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A I didn't know him, and it was hard
to notice. But it's clear he was the head.

Q And do you know if Mr. Gylys as a

leader of the Lithuanian -- or as an
assistant leader of the Lithuaniap armed
detachments, had a superior? -

A It's hard to tell.

- . .

< Earlier you Qescribed an armed man
who rode in the truck with you from the
courtyard to the ditch. Would you describe
that man?

._._’-/.

A With me sat only one person. The
rest were staying in the body of the truck.
It was an elderly person, but it was not
Kungys who was mentioned previously, because
Kungys was a person of a medium height with a
round face.

If you would show me a photograph of

Kungys as a young person, I would recognize
him.

Q When did you first meet Kungys?

A It was only at that time that I saw
him. Later on I didn't see him.

Q Well, do yoﬁ know where Kungys
worked?

A No, I don't know.
Q Do you know where Kungys lived?
A No, I don't know.

Q So, in other words, Kungys was not
a personal friend of yours?

A No.

Q Mr. Silvestravicius, please open the
folder and look at the pictures.
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A A person in this photo resembles
Xungys.

Q You are pointing -- would you point
to the photograph you mean, sir?

It's Photograph No. 3? Y
A Yeé, Photograph No. 3.
Q And who is this person? Please look

at it. Wno 1s that person -- or who do you
tnink that person is?

A It resembles Kungys, that head, that vy |

superior -- to that superior who was giving
. orders in Kedainiai.

Q Do you know what his first name is? ﬁ
A No, I'don’'t know.

‘D
Q To whom was he giving orders? 3&
B z

e P
- m—

‘ A To all the rest he was -- he was giving
orders to all the rest.

Q@ Did he ever give you orders?

A No.

Q Would you please sign your name on the
bottom portion of Photograph No. 3, which you .
have identified, and today's date?

A The person in the photo resembles Kungys,
but hell knows whether it is Kungys or not. He
resembles only. So how can I put my signature?

Q Well, I am simply asking you to put your
signature to -- as an indication that you have
identified that photograph of someone -- as that
of someone who looks like Kungys.

Whether or not you -- I'm sorry, what
did the witness say?

A So I can put that he resembles Kungys.
So am I to write it here?

IR



Q Yes.

- #Silvestravicius Dep. at 60-64.

: This testimony was weakened considerably by his answers
¢ “ee

on cross-examination, and one is led to question wheéther his
knowledge of defendant is based'upon his own observations and
recognition or upon what others told him.

Q How many people did you recognize
.at the ditch where the Jews were shot?

A I recognized Jankunas and- Gylys.
Q Besides Jankunas and Gylys, did you i
recognize any other person?

A No. Maybe they were from some !
other place. I don't know. x&
!

L )

Q wWhen did you for the-very first
time hear the name Kungys?

. : A I don't remember. Maybe after a
: week, maybe -- maybe later on. I don't
e . remember. :

There were talks that he was in
charge of everything, but I don't know.

Silvestravicius Dep. at 80-81l.

Juozas Kriunas was born in Kedainiai in 1917 and lived
there all his life except for 10 years' imprisonment by the
Soviet authorities commencing in 1946. He was imprisoned for his
role iﬂ the Kedainiai killings. 1In 1941 he was chief accountant
at thQ.Cooperative Dirva. A fellow employee was Kostas Januska.
Kriunas testified that his work brought him to the bank where

defendant worked and conseguently he knew defendant.
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~the shooting and was shooting himself." (Kriunas Dep. at 23,

Kriunas further testified that in the first days of the

- German occupation certain citizens of Kedainiai organized a
»

detachment to assist the Germans and that the detachment had 25 °

’ -- _

‘members. He stated that he and Januska were memb&rl, that
defendant was the leader of the detachment and that a man named
Gylys was his assistant.

According to Kriunas he was not a member of the

detachment at the time of the July killings at Babeniai Forest,

but that defendant told him "that we shot the whole party -- al!J—

\QV"
party activists,.and that's it" and that “[h]e was the leader of

i
1

‘
24). | \ik
Lo b

Kriunas also testified that defendant and his
detachment and éerman soldiers took the Jewish people to the
ghetta and later took them to the horse breeding farm at
Zirginas. On August 28 the members of tge detachment gathered at
the police headquarters and were given rifles. Kriunas stated
that at the place of assembly defendant had said simply, "'Men,
we are moving, we are going,' and that's it." (Kriunas Dep. at
40). They proceeded to Zirginas, and Kriunas testified that his
assignment was to drive the Jewish prisoners from Zirginas to the
pit. Defendant was with them, according to Kriunas, and ordered
that the doors of Zirginas be opened and the women be driven out.
Wﬁen the women and children were brought to the pit defendant and
the German commander ordered them to undress, Kriunas testified,
and after they were pushed into the pit detachment members,

including defendant and Januska, and German soldiers shot the
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victims. As group after group was brought to the pit, defendant,
hccording to Kriunas, ordered them to uhdress and with his pistol
part;c;pated in shooting them. :

Kriunas was unable to identify the wartlme photograph .
of defendant. |

Jonas Dailide, born in 1907, arriyed in Kedainiai in
1946 when he became an instructor at the trade school. He, like
defendant, was a boarder at No. 3 Radvilu Street. KAlthough he
had never sefved in the Lithuanian army he had been a member;?{l
the Siauliai, an organization comprised mostly of former army ﬁ

members. It had been disbanded during the Soviet occupation?'{He

testified that when the Germans flrst occupied Kedainiai forme&k

-—.
— ———

members of the Slaullal were called to regléter and to serve as
an auxiliary police force. An old reserve officer was their
leader and their duties were to preserve order. According to
Dailide, defendant "might have been the ;ssistant to one of the
heads of the detachment of all the unit" (Dailide Dep.at 34) and
did‘not stand guard but checked on those who were on guard.
Dailide testified that the detachments did not assist
the police in the arrest of communists, government leaders and
party members but that on the day of their execution they stood
guard at the execution site. He further testified that on that
day he saw defendant twice, once at the barracks on Gediminas

Street before marching to Babeniai Forest and again in the cab of

one of the trucks which brought prisoners from the barracks to

the Forest.
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Dailide was ordered by the principal of his school to
- veport to the yard of the German commandant's office in the
porn;ng of August 28. Dailide testified tbft defendant was at the
yard and was acting as head of one of the smaller uetachments
consisting of 20 to 30 people. ‘This was no;,the detachment of
which Dailide was a member.

Dailide then proceeded to give two utterly different 4
accbunts of defendant's actions at the execution site. One
portrayed defendant as playing a relatively minor role; the qu{;q
portrayed him as participating actively in killing the prisoner%
and seizing a part of their possessions for himself. The secc1d

N

version was given when the government sought to "refresh his %,
e \

. -

recollection”, using a protocol which Dailide signed in 1977
- after interrogation by the Soviet authorities and which purports
(N to set forth what he told them then.

Dailide's first version: Defendant's detachment, like

the other detachments, formed a perimeter guard around the
general area of the pit. As Dailide testified, "... only I would
like to emphasize that we stood on guard not at the shooting
place, but in the surrounding area." (Dailide Dep. pp. 59, 60).
At the place where the shooting took place "[o]nly Germans were
present.” Defendant passed on instructions from the Germans to
tpe various civilian detachments guarding the perimeter. Dailide
testified that he did not see defendant "at the execution place"
(Dailide Dep. at 60) and that he did not know if members of the

detachments were allowed to select Jewish property or if
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defendant received any such property. Asked if he saw defendant
with a ward}obe and two suitcases filled with clothes at his
""" qpme, he replied, "No, I haven't seen it.... He didn't have
;uch~-he didn't have many things. He came with one suitcase and
he left with one suitcase as well." (Dailide Dep. at 64).
Dailide's second version: After Dailide testified in

the normal manner, the government reat to N1Mm STatements ne

supposedly gave to the Soviet authorities in 1977.! Dailide then
stated that he thought that "the evidence written in the protocol
was ; true evidence"” and that the protocol refreshed his
recollection of what happened. {(Dailide Dep. at 75-85). Among
the statements in the protocol which Dailide affirmed as being
”trﬁe evidence" were the following: .
During the entire shooting Juozas Kungys
“was walking back and forth with a pistol in
his hand directing the shooting. I did not

see hifm shooitng since I did not watch all
the time."

Dajlide Dep. at BO; see also B83.

I was directed to stand guard about
40 meters from the ditch to prevent the
Jews from running away. From this point I
clearly saw the ditch where the Jews were
shot., 1In this mass shooting of the Jews,
civilians and Hitlerite uniformed soldiers
participated, that is, soldiers and officers.

The civilians were. the bourgeois
nationalist gang members and their assistants,
but where the Hitlerite soldiers came from
or to what unit they belonged, I do not know.

Dailide Dep. at 81.

P R L A A » : RN —
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After the mass shooting of the Jewish

nationals I saw a wardrobe and two

suitcases filled with clothes that belonged

to the Jews at Kungys' home. I do not know

how he acquired them.

Dailide Dep. at 85.

Shown the wartime photograph of defendant; Dailide
stated, "It resembles Kungys. ...though he was not quite like
that. ...He resembles Kungys, but I can't confirm it,_reaily. ‘e
I doubt." (Dailide Dep. at 91).

- The Soviet authorities questioned Dailide about the
July and August 1941 killings in 1946 and 1977. On each occasion
he signed a protocol as to what he told the authorities. He was
never charged with any crimes for his participation in those
events.

As stated above, the testimony of Silvestravicius,

Kriunas and Dailide, if believed, would be strong evidence of the

truth of the government's charges that defendant was an active
paritipcant in the killing of the communist government and party
leader§ and the kiling of the Jewish residents of the Kedainiai
District. For the reasons set forth below, however, I have
concluded that these depositions, insofar as they purport to

inculpate defendant, are unreliable and were taken under such jf'

circumstances that their use against defendant would violate
fundamental considerations of fairness. No single factor compels
this conclusion, but the circumstances in their totality permit ¥

no other conclusion. ‘

44



-

Y-

B. The Soviet Interests Involved and Methods Used:

The prosecuiion of this case results from an unusual cooperative
gffort of the Office of Special Investigations ("0SI") and Soviet
;utharities. The Soviet authorities have provided documents from
archives uﬁder their_ control and, more important, they have
assembled, interrogated and produced for deposition the witnesses
whose testimony is critical if tne government's principal’ charges
are to be sustained. This cooperation was noted at. the
commencement of each deposition taken in Vilnius when the
procurator informed the witness: "I act on the instructions of
the Procurator General of the USSR in connection to render all
the possible assistance to the USA Ministry of Justice, Office of
Special Investigations." (E.g. Narusevicius Dep. ét 4, 5).

The Soviet authorities are outside of the jurisdiction
of the United States judicial system. Consequently it is
impossible to provide the usual safeguards of the trustworthiness
of the evidence having its source in the Soviet Union. This
becomes a matter of grave concern for two reasons. First, the
Soviet authorities have a strong motive to ensure that the
government succeeds in this case. Second, the Soviet criminal
and judicial system is structured to tailor evidence and produce
results which will further the important political ends of the
Soviet state at the expense, if need be, of justice in a
particular case. Although these conclusions should come as no

surprise, see, e.g., Dershowitz, The Best Defense, Chapt. 7, "An

American.Lawye: in the Soviet Court System" (Random House 1982),
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the defendant's evidence in this case, uncontradicted by any
evidence of the government, graphically illustrates how these

characteristics of the Soviet Union are relevant to this case,
¥

‘bearing particularly on the admissibility of the Lithuanian

depositions. .

The Soviet Union's seizure and continued occupation of
Lithuania has been accomplishea by force, executions{ deportation
of Lithuanians and resettlement of non-Lithuanians in Lithuania.
Many thousands of Lithuanians fled the country as the Soviet army
appréached in 1944. No doubt a number of these refugees were
persons who had collaborated with the Germans and some no doubt
had participated in the killing of Lithuanié's Jewish population.
Many thousands were not guilty of such offenses and of that
number at least some had engaged in resistance to the German
regime. These thusands fled from a renewed Soviet tyranny and
freguently to avoid possible execution or deportation.

Despite Soviet conqﬁest there remain strong
nationalistic feelings and continuing allegiance by a significant
portion of the population to the Roman Catholic Church. The
attempts by Soviet authorities to stamp out these influences and
to create the myth of historic friendship between the people of
the Soviet Union and its various national groups are weakened by
the presence abroad of large groups of emigres who experienced
personally the effects of Soviet occupation and who help keep

alive Lithuanian national and religious convictions.
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Three witnesses, whose testimony was submitted in
‘déposition form or in the form of testimony from other trials,
dgecribed the steps the Soviet Union has taken to counter the
influence of emigres from the Baltic states. These witnesses
were Imants Lesinskis, a Latvian member of the RGB who defected
in 1978: Melbourne Hartman, who had specialized in refugees from
the Baltic states when he served as an investigator for the
United States Displaced Persons Commission in 1945%-1950 and who
later became an employee of the CIA; and Tonu Parming, an
Estonian who graduated from Princeton, was a Fulbright Scholar,
received a graduate degree from Yale and has specialized in
population and nationality issues and Soviet studies with
emphasis on the Baltic states.
Lesinskis, born in Latvia, studied at the Moscow
Institute for International Relations and after ;;rking briefly
in Latvia returned to Moscow for KGB training. The KGB (the
State Security Committee) has a central headquarters in Moscow
where i£ is attached to the Council of Ministers, and it has a
similar headquarters in each of the federal republics, including
Latvia, Lithuania and Estonia.
Lesinskis worked for the KGB from 1956 to 1978 when he
~defected. One of his early assignments was with "Motherland's
Voice", an agency engaging in propaganda designed to discredit

Latvian emigres abroad by characterizing them as war criminals or
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- collaborators during the German occupation or by characterizing

them as acting under orders of western intelligence agencies.

Sometimes the charges were true; sometimes they were fabricated.
’

+

In 1964 there was formed the Latvian Committee for
Cultural Rélations of Latvians abroad, and during 1970-76
Lesinskis was chairman of its presidium, receiving instructions
from the KGB. Its objective was also to discredit Latvian
emigres, particularly those who actively sought the end of the
Soviet occupation. This was accomplished by publication of books
and ;rticles purporting to describe the war crimes and
collaboration of which emigres were guilty. The facts were often
embellished and supplemented with forged documents, false
testimony and pure invention. When he was assigned to a post in
the Dnited States, Lesinskis' job was to obtain information about
Latvian communit}es abroad, to promote discord within them and to
discredit their leaders. All of this was a KGB function.

Lesinskis testified that there was also a Committee for
Cultural Relations of Lithuanians. He was not personally
involved in its activities but he knew it had the same objectives
as its Latvian counterpart and was also a KGB agency.

Referring to trials of war criminals within the Soviet
Union, Lesinskis stated that they were considered "political
trials", and thereforg reliance could not be placed on the formal

safeguards written into Soviet law to protect a defendant.

PSR TP SIS R P -

48



-

The fact that the Soviet Union's particular interests
are served Qhen a United States court finds that an emigre
qfrticipated in the slaughter of Jewish citizens or otherwise
éollaborated with the Germans, of course, does not preclude such
a finding. However, the very strong interest of the Soviet state
in such a finding reguires that the role of Soviet authorities in
achieving its desired end in this case be examined with
particular care.

- The Soviet system of justice is not such as to instill
grea£ confidence in the unverified fruits of an investigation of
a case involving sensitive state issues. Two witnesses, whose
testimony was also submitted in deposition form, or in the form
of former trial testimony, described that system iﬁsofar as it is
relevant in this case. Zigmas A. Butkus graduated from Vilnius
Law School, worked for the procurator's office in Kaunas as an
investigator for two years, was a distric£ judge in Kaunas for
three years, and eventually became chief of the Kaunas Bar. He
never worked for the KGB. Frederick Neznansky worked as a lawyer
in the Soviet Union for 25 years - 15 years in the Procurator's
Office of the USSR and 15 years as a member of the Moscow Bar.

Both witnesses, but particularly Neznansky, described
how the Soviet legal system functions in practice. Paralleling
the constitutional organs of justice is a body not mentioned in
the constitttiqn which controls the activities of the KGB, the
police, the procurators and the judges. That body is the

Department of Administrative Organs of the Central Committee of
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the'Communist Party. ‘A corresponding body insts at each level

- sof governmeﬁt. According to Neznansky, “outside of the common
.system of criminal law, the law of judicial procedure and other
Jordinary legislation, there is the Communist Party legislation in
the Soviet Union whose decrees are communicated to the parties
involved through a variety of means."‘ (Neznansky Dep. at 470).
Failure of a procurator or judge to follow party instructions
would result in the loss of his job and Party membership.
. Neznansky and Butkus each testified concerning Soviet
prosecution of persons charged with war crimes. The former, at
least, has no reason to be sympathetic to those guilty of such
charges. His grandparents were shot by the Germans in Russia in
1941; his uncle and eight of his children were buried alive in
the grave they dug at the command of the Germans.

There came a time in the Soviet Union when a campaign
against war criminals was given great emﬁhasis. Appropriate
instructions were issued to procurators and judges. This
coincided with widely publicized claims that western nations were
harboring such criminals and refusing to extradite them.

According to this testimony, there are three kinds of
cases in the Soviet Union - (i) those involving common people,
accounting for 70-80% of all cases, (ii) those involving members
of the ruling circles and (iii) political cases. The latter
involve inhabitants of ethnic republics seeking independence,

religious persons, and political dissidents. Such cases are only
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nbmiﬁally controlled by the codes of crimiqal procedure. They
are subject.to Party direction. They are investigated by the KGB /7
end prosecuted by the appropriate procurator.

According to Neznansky s testimony, the testimony and
other evidence in such cases is not necessarily false. Many
witnesses are truthful and many investigations are conducted

honestly. However, where the evidence does not support the

/ :

desired results there is intense pressure to remold it:

So far as 1 know from my being able
to peek into Soviet official records in the
Ministry of Internal Affairs back in 1977,
there were 10,000 people in jail for offenses
which would be called political in the west.
Those cases, the whole illegal arsenal of
investigation and trial is being used by the
authorities. The political cases are
investigated mostly by the investigative
arm of the KGB. Other cases are
investigated by the procurator's office or
the Ministry of Internal Affairs. Witnesses
are indeed trained to testify according to
the wishes of the prosecution. Sometimes
they are threatened, not in a serious way,
but people could be told that they will be
fired if their testimony was not appropriate.
Or sometimes if a witness is in line for a
new apartment, they would take him off that
line, or they would threaten to telephone
his manager at work or his Communist Party
organizer and make trouble for that witness.

Sometimes witnesses are threatened in
a more serious way of being accused of
perjury, threatened with being accused of
complicity in the given crime. And evidence
is also falsified on occasions.

For example, a witness would be asked,

did you see this man there at a given time.
And the witness would say, no, I didn't. So
he would be called to the interrogator again
and again. He will be bothered sufficiently
enough to change his testimony in the
desirable way eventually. And the .

v o4 imm - -WVestigation_continues even after the case. .

-
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was given to the court.

. For example, when I was an investigator
myself, a judge would call me sometimes and
tell me, you sent us this witness and he

-

. changed his testimony in court. You told me

one thing and he's telling us something else.
We will recess the court for a couple of days.
Could you work him over a little bit more.

So call the witness back and make him change
his testimony.

From the experience of my colleagues
and people I knew in the KGB, sometimes they
falsified the transcript of a witness'’
testimony. For example, a witness would ‘testify
to one thing and the transcript will say
another thing, and then simply force the
witness to sign this testimony, usually
appealing to his sense of civic duty. The
way it's explained to the witness is quite
often very lofty. The accused is a criminal
against the Communist Party, against the state,
and is probably a parasite and an enemy of the
people. So it is the civic duty of the witness
to testify in the appropriate way.

‘Neznansky Dep. at 639-641.

r

Cases involving charges of war crimes were and are
treated by Soviet authorities as political cases. This includes
cases in which the Soviet authorities assemble evidence for the
use of 0SI in denaturalization proceedings such as this. It can
hardly be questioned that in the present case the KGB was
responsible for preparing the Lithuanian witnesses for 0SI
intertOgation by examining them and obtaining written statements.
(the "protécols"). The February 25, 1983 issue of Izvestia (Exh.
D-52) reported that "The Committee for State Security of the USSR
[KGB) paid great attention to the reguest from our editors to
speak to them about that work, which is being carried on in

searching out war criminals, individuals who during war-time
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cémﬁitted bloody crimes --- About this was our conversations with
responsible.employees of the USSR's KGB. I was provided with the
gpportunity to acquaint myself with documents, have detailed
talks with the employees, who from day to day, from year to year,
engage in this work which is so hard, but so necessary for the
good of humanity ... The motto of those who search for former
Nazis, traitors, persons who committed war crimes, isv— the
defense of the interests of our state and justice. These
interests of the state dictate all of the in depth, tense and
complicated work in the search for war criminals.”

No defense evidence establishes that any document
supplied by the Soviet Union in any denaturalization case was
false or that any witﬁess whose testimony was takeﬁ in the Soviet
Union was subjected to improper pressure or other influences.
But, of course, no defendant in any such case has had the
opportunity to investigate the circumstances under which the KGB
and procurator prepared the witnesses for interrogation by the
OSI.

We are faced with a situation where the Soviet Union
has a continuing, strong state interest in a finding that
defendant was guilty of atrocious conduct while collaborating
with German occupation forces. We also are faced with the fact
that the Soviet Union uses special procedures in political cases
such as this which, on occasion at least, result in false or
distorted evidence in order to achieve the result which the state

interest requires. 1In these circumstances OSI received from the
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Soviet authorities the product of the KGB investigation primarily
in the form of protocols containing the purported prior
‘3tatements of witnesses.

With'these factors in mind it is necessary to examine
both the manner of conducting the depositions and the content of
the testimony elicited in this case.

C. Conducting the Foreign Depositions: The foreign

+

depositions were taken pursuant to an order of Judge Meanor dated
October 14, 1981. The order provided that the depésitions would
*be governed by the Federal Rules of Civil Procedure and
plaintiff shall not interfere directly or indirectly with the
right of defense counsel to conduct a full and free cross-
examination of eaéh witness - no witness shall be instructed by
the plaintiff not to answer any questions." The order also
provided that the government "shall have presené at each day of
each deposition in Europe translators proficient in Lithuanian
and Russian who are disinterested in the outcome of the law
suit...."

Many aspects of the deposition procedures cast doubt
upon the reliability of the testimony concerning defendant and
give rise to concern that this testimony may have been affected
by the Soviet Union's interest in this case and by undue
pressures brought to bear upon the witnesses.

Presiding over each deposition was a Soviet procurator
who exercised the authority of a judge and who directed the
proceedings and limited areas of inguiry. If a truly impartial
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