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EXECUTIVE ORDER 

ESTABLISHMENT OF NICARAGUAN HUMANITARIAN ASSISTANCE OFFICE 

By the authority vested in me as President by the 

Constitution and laws of the United States of America, including 

section 722 of the lntern~tional Security and Development 

Cooperation Act of 1985 (Public Law No. 99-83) (the Act), chapter 

V of the Supplemental Appropriations Act of 1985 (Public Law No. 

99-88) (the Supplemental Act}, the Foreign Assistance Act of 

1961, as amended (22 u.s.c. 2151 et seg.) (the FAA), including 

but not limited to sections 621, 632, and 633 thereof (22 u.s.c. 

2381, 2392, 2393), and section 301 of title 3 of the United 

States Code, it is hereby ordered as follows: 

Section 1. Establishment. (a) There is hereby established 

the Nicaraguan Humanitarian Assistance Off ice (the Off ice). 

{b) The Off ice shalt, unless otherwise extended, terminate 

on April 1, 1986, or one week following completion of 

disbursement of the funds made available under section 722(g) of 

the Act by chapter V of the Supplemental Act, whichever date is 

later. 

Sec. 2. Functions. The Off ice shall, in accordance with 

the FAA, section 722 {g) of the Act, chapter V of the 

Supplemental Act, and the provisions of this Order, administer 

the program of humanitarian assistance to the Nicaraguan 

democratic resistance authorized thereunder. The Office may, to 

the extent permitted by law and the provisions of this Order, 

enter into such grant agreements and contracts and take such 

other actions as may be necessary to implement the program 

effectively. 



Sec. 3. Policy ~danc~. In accordance with the FAA, and 

to the end that such programs and activities are effectively 

integrated with and supportive of the foreign policy of the 

United States, the Secretary of Stat~ shall be responsible for 

the continuous supervision and general direction of the programs 

and activities carried out by the Office. 

Sec. 4. Administration. (a) At the head of the Off ice 

there shall be a Director, who shall be an officer of the United 

States designated by the President. The Director shall exercise 

immediate supervision and direction over the Office. 

(b) The Director may, to the extent permitted by law, 

including but not limited to section 621 of the FAA (22 u.s.c. 

2381), employ and use such staff from Federal agencies as may be 

necessary, except that the staff shall be limited to twelve 

supervisory personnel, plus appropriate support personnel. No 

personnel from the Department of Defense or the Central 

Intelligence Agency may be detailed or otherwise assigned to the 

Off ice. 

(c) The Secretary of State shall provide the Off ice with 

such administrative services, facilities and other support as may 

be necessary for the performance of its functions. Funds made 

availabe under section 722(9) of the Act by chapter V of the 

Supplemental Act shall be provided to the Off ice through the 

Department of State. 

(d) At the request of the Director, and to the extent 

otherwise permitted by law, the agencies of the Executive Branch 

shall provide such information, advice, additional administrative 

services and facilities as may be necessary for the fulfillment 

of the Office's functions under this Order. 

Sec. 5. Classification Authority. In accordance with 

section l.2(a) (2) of Executive Order No. 12356 of April 1, 1982, 



the Director is hereby designated as an agency official with 

authority to classify information originally as Top Secret. The 

Director shall ensure that the Off ice establishes and maintains 

controls for the safeguarding of classified .information as 

provided in part 4 of that Order. 

Sec. 6 Delegation of Functions. Subject to the provisions 

of this Order and Executive Order No. 12163 of September 29, 

1979, as amended, and to the extent necessary to the efficient 

and effective implementation of this Order, there are hereby 

delegated to the Director the functions conferred upon the 

President (and not reserved to him) by sections 632(a) and (b} 

and 635 of the FAA and other provisions of that Act (including 

but not limited to those set forth in Part III of the FAA) that 

relate directly and necessarily to the conduct of the programs 

and activities vested in or delegated to the Director. 

Sec. 7. Procurement. (a) In accordance with the 

provisions of section 633 of the FAA (22 u.s.c. 2393), it is 
-

hereby determined to be in furtherance of the purposes of the FAA 

that the functions authorized thereunder, as set forth in section 

2 of this Order, may be performed by the Director without regard 

to the provisions of law and limitations of authority specified 

in Executive Order No. 11223 of May 12, 1965, as amended. 

(b} It is directed that each specific use of the waivers of 

statutes and limitations of authority authorized by this section 

shall be made only when determined in writing by the Director 

that such use is necessary to the efficient and effective 

implementation and in furtherance of the purposes of this Order 

and in the interest of the United States. 

Sec. 8. Reports. The Director shall assist the President 

in preparing the reports required by section 722(j) (2) of the 

Act, including a detailed accounting of the disbursements made to 



provide humanitarian assistance with the funds provided pursuant 

to section 722(a) of the Act. The Director shall keep the 

President fully informed about the implementation of the program. 

THE WHITE HOUSE, 



EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

Hon. Fred F. Fielding 
~~1ite House Counsel 
West Wing 
Washington, D.C. 

August 23, 1985 

Enclosed, pursuant to Executive Order No. 11030, as amended, is a 
revised version of a proposed Executive order entitled 
"Establishment of Nicaraguan Humanitarian Assistance Office". 

Upon review of the initial draft the proposed order, the 
Department of Justice concluded that certain provisions of that 
version were not acceptable as to form and legality. In an 
effort to expedite the clearance of the order, consistent with 
the timetable discussed at the August 21 meeting, the Department 
of Justice has attempted to revise the proposed order in a manner 
that would be acceptable and that would satisfy the policy views 
expressed by the other interested agencies~ The Department 
wishes to emphasize that it has prepared this versions as a 
stimulus to further thinking and to provide a basis for further 
discussions, Justice is prepared to sit down immediately with the 
other agencies if the revised version inadvertently fails to 
accommodate their concerns. 

I am prepared to convene a meeting as soon as possible at the 
convenience of the agencies ~- either Friday afternoon, Saturday 
morning or first thing Monday morning, -- to resolve any 
outstanding problems with the order. Please contact John Cooney 
of this office (395-5600} by close of business Friday with agency 
views as to when the meeting should be convened and as to what 
issues remain to be discussed. 

Sincerely, 



Office of the 
Assistant Attorney General 

U.S. Department of Justice 

Office of Legal Counsel 

Washington, D.C. 20530 

~231985 

MEMORANDUM TO JOHN F. COONEY 
Assistant General Counsel 

Off ice of Management and Budqet 

Re: Draft Executive Order: Establishment of 
Nicaraguan Humanitarian Assistance Office 

Attached please find a discussion draft of an executive 
order seeking to come as close as possible to the goals 
outlined at our recent meeting on the above referenced matter. 
This draft is offered in lieu of the earlier formulation, 
which we have concluded is not legally within the President's 
power. 

I emphasize that this draft is designed merely to 
stimulate discussion and does not repres~nt the recommendation 
of the Department of Justice. As you know, there are other 
options available to the decisionmakers with regard to this 
project, and this draft is not designed to foreclose any of 
them. We would be happy to discuss this matter further with 
any of the concerned parties and to provide whatever additional 
advice and assistance is necessary to resolve this matter 
expeditiously. 

~*w.~ 
Ralph w. Tarr 
Acting Assistant Attorney General 

Attachment 



EX::En.JTIVE ORDER DRAFT ---
Establishment of Nicaraguan Humanitarian Assistance Off ice 

By the authority vested in me as President by the Constitution and laws 
of the United States of America, including section 722 of the International 
Security and Development Cooperation Act of 1985 (Pub. L. No. 99- ) {the 
Act) , chapter V of the Supplemental Appropriations Act of 1985 (Pub. L. No. 
99- ) (the Supplemental Act), the Foreign Assistance Act of 1969, as amended 
(22U.S.C. 2151 et~.) (the FAA), including but not limited to sections 621, 
632, and 633 thereof (22 u.s.c. 2381, 2392, 2393), and section 301 of title 3 
of the United States Code, and as President of the United States of America, 
it is hereby ordered as follo.vs: 

Section 1. Establishment. (a) There is hereby established the 
Nicaraguan Humanitarian Assistance Office, hereinafter referred to as the 
Office. 

(b) The Office shall, unless otherwise extended, terminate on April 1, 
1986, or one ~ek following completion of disbursement of the funds made 
available (under / the Act and Lthe Supplemental Ac~, whichever date is later. 

"-------~ "nr>) r/ \, '1 ~JC:: ./ 
Section 2. Functions. The Office shall, in accordance with the FAA, 

section 722(g) of the Act, chapter V of the Supplemental Act, and the 
provisions of this order, adrninister::;·the program of humanitarian assistance to 
the Nicaraguan dem:x:::ratic resistanc~'authorized thereunder. (Funds made 
/av~£ograrn shall be provided to the Office through the 

Department of State.) The Office may, to the extent permitted by law and the 
provisions of this order, enter into such grant agreements and contracts and 
take such other actions as may be necessary to implement the program 
effectively. 

Section 3. Policy guidance. In accordance with the FAA, and to the end 
that such programs and activities are effectively integrated with and 
supportive of the foreign policy of the United States, the Secretary of State 
shall be responsible for the continuous supervision and general direction of 
the programs and activities carried out by the Office. 

Section 4. Organization and administration. (a) At the head of the 
Office there shall be a Director, who shall be an officer of the United States 
designated by the President. The Director shall exercise immediate 
supervision and direction over the Office. 

(b) The Director may, to the extent permitted by law, including but rot 
limited to section 621 of the FAA c2u.s.c. 2381), employ and use such staff £ fromrthe Department of Statejor othe1::[federal agencies as may be necessary, 
excePf that the staff shall be limited to twelve supervisory personnel, plus 
appropriate support personnel. No personnel from the Department of Defense or 
the Central Intelligence Agency may be detailed or otherwise assigned to the 
Office. 

(c) The Secretary of State shall provide the Office with such 
administrative services, facilities arrl other support as may be~essary for 
the performance of its functions. t---------=-----

I 
J 



(d) At the request of the Director and to the extent otherwise 
permitted by law, the agencies of the Executive Branch shall provide such 
information, advice, additional administrative services and facilities as may 
be necessary for the fulfillment of the Office's functions under this order. 

Section 5. Classification Authorit~. In accordance with section 
l.2(a) (2) of Executive Order 12356 of April 1, 1982, the Director is hereby 
designated as an agency official,with authority to classify informa.tion 
originally as Top Secret. The Director shall ensure that the Off ice 
establishes and naintains controls for the safeguarding of classified 
information as provided in part 4 of that order. 

Section 6. Delegation of functions. Subject to the provisions of this 
order and Executive Order 12163 of September 29, 1979, as amended, and to the 
extent necessary to the efficient and effective implementation of this order, 
there are hereby delegated to the Director the functions conferred upon the 
President (and not reserved to him) by section 634B of the Foreign Assistance 
Act, as amended, and other provisions of that act that relate directly and 
necessarily to the conduct of the programs and activities vested in or 
delegated to the Director. 

Section 7. Procurement. {a) In accordance with the provisions of 
section 633 of the FAA (22 U.S.C. 2393), it is hereby determined to be in 
furtherance of the purposes of the FAA that the functions authorized 
thereunder, as set forth in section 2 of this order, nay be performed by the 
Director without regard to the provisions of law and limitations of authority 
specified in Executive Order 11223 of May 12, 1965, as amended. 

(b} It is directed that each specific use of the waivers of statutes 
and limitations of authority authorized by this sectioo shall be made only 
when determined in writing by the Director that such use is necessary to the 
efficient and effective implementation and in furtherance of the purposes of 
this order and in the interests of the United States. 

Section 8. Reports. The Director shall assist the President in 
preparing the reports required by section 722(j) (2) of the Act, including a 
detailed accounting of the disbursements made to provide humanitarian 
assistance with the funds provided pursuant to section 722 (g) of the Act. The 
Director shall keep the President fully informed about the implementatioo of 
the program. 

The White House 

August _, 1985 



Office of the 

U.S. Department of Justice 

Office of Legal Counsel 

Washington, D.C. 20530 
Assistant Attorney General 

MEMORANDUM FOR FRED F. FIEIDING 
Counsel to the President 

AUG 2 3 1985 

RE: Implementation of Section 722(g) of the International Security and 
Development Act of 1985 

'As you know, section 722(g} of the recently enacted International 
Security and Development Act (the Act) authorizes $27 million to be 
appropriated "for humanitarian assistance to the Nicaraguan derrocratic 
resistance." That section provides, in relevant part, that: 

Effective upon the date of enactment.of this Act, 
there are authorized to be appropriated $27,000,000 
for humanitarian assistance to the Nicaraguan 
derrocratic resistance. Such assistance shall be 
provided to such department or agency of the United 
States as the President shall designate, except the 
Central Intelligence Agency or the Department of 
Defense. 

131 Cong. Rec. H 6721 (daily ed. July 29, 1985). The President has not yet 
designated an agency or department to receive the assistance authorized by 
the Act. Certainly, this legislation authorizes the President to designate 
an existing agency or department of the United States, such as the State 
Department, the Agency for International Development, or the Executive Office 
of the President, to receive and thereupon to disburse the assistance. This 
designation could be accomplished in several ways, from a formal executive 
order to an oral directive from the President. 

A more difficult question is whether the President could create a new 
entity within the Executive Branch, independent of existing agencies and 
departments, to receive the assistance and administer the program. We have 
reviewed this issue at some length and have concluded that in these 
circumstances the President lacks constitutional and statutory authority to 
do so. 



OUr conclusion arises out of the language in the Appointments Clause of 
the Constitution, Art. II, sec. 2, cl. 2, that appears to vest responsibility 
for creating offices of the United States in Congress: 

[The President] shall nominate, and by and with the 
Advice and Consent of the Senate, shall appoint 
Ambassadors, other public Ministers and Consuls, 
Judges of the supreme Court, and all other Officers 
of the United States, whose Appointments are not 
herein otherwise provided for, and which shall be 
established by I.aw; • • • 

(Emphasis added.) Although to our knowledge the question has never been 
definitively adjudicated, the language of the Appointments Clause and the 
historic practice of the Executive and Legislative Branches suggests strongly 
that offices of the United States must be created by Congress. Professor 
Corwin has noted, for example, that: 

The Constitution, ••• by the "necessary and proper" 
clause assigns the power to create offices to 
Congress, while it deals with the appointing power in 
the ••• words of Article II, section 2, paragraph 2 
•••• An appointment is, therefore, ordinarily to an 
existing office, and one which owes its existence to 
an act of Congress. 

Corwin, The President: Offices and Powers 83 (1948) (emphasis in original). 
See also The Constitution of the United States of America, Analysis and 
Iriterpi?etation, 92d Cong., 2d Sess. 523 (1973) ("That the Constitution 
distinguishes between the creation of an off ice and appointment thereto for 
the generality of national offices has never been questioned. The former is 
by law and takes place by virtue of Congress' power to pass all laws 
necessary and proper for carrying into execution the J;X.7Wers which the 
Constitution confers upon the government of the United States and its 
departments and officers." (Emphasis in original.}). 

This dichotomy between creation of the office and appointment to the 
office is consistent with the historic view of the Executive and Legislative 
Branches as to the proper division of constitutional responsibility. 
Congress has provided by statute for establishment of Executive Branch 
agencies and particular positions within those agencies, and the President or 
heads of those agencies select individuals to fill those positions. Except 
as specifically provided by law the President assigns responsibilities to 
those agencies and positions to carry out substantive laws. This 
understanding has also generally been reflected in the Executive Branch's 
acquiescence in the need for reorganization legislation in order to 
restructure or consolidate agencies within the Executive Branch. 

We believe that any agency created by the President to implement 
section 722{g) would, of necessity, have to be directed by an officer of the 
United States within the meaning of Buckley v. Valeo, 424 U.S. 1, 126 (1976), 
who would occupy an 11off ice11 of the United States. Because that office would 
be created to be independent of any other agencies or departments of the 
Executive Branch, that office \\Ould clearly be a new office. Therefore we do 
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not believe that, absent statutory ~uthorization, the President v.ould have 
authority to create such an office. 

We have not found adequate statutory authority either in the Act or in 
the Foreign Assistance Act of 1961, as amended, 22 u.s.c. 2151 et~., to 
allow the President to create a new office to implement the humanitarian 
assistance program. Under the Act, the President "shall designate" "such 
agency or departrrent of the United States" as he deems appropriate to 
administer the program. On its face, that language appears to conterrplate 
that the assistance will go to an existing agency or department. At least in 
the absence of some legislative history suggesting that Congress understood 
that the program v.ould be administered through a new agency (which we have 
not found) , we cannot read that language affirmatively to authorize the 
President to create an entity outside of existing agencies or departrrents. 
In similar language, the Foreign Assistance Act provides authority to the 
President to delegate functions "to such agency or officer of the United 
States Government as he shall direct." 22 u.s.c. 2381. Again, there is 
nothing in that language to suggest that Congress intended or conterrplated 
that the President could use that language to create a wholly ne;.v 
administrative entity, outside the existing structures within the Executive 
Branch, to fulfill those statutory responsibilities. Therefore, we do not 
believe that the President could create a new agency outside of existing 
Executive Branch agencies and departments and designate that agency to 
receive the appropriated funds and implement the program of humanitarian 
assistance. 

We are aware of one entity that has been advanced as precedent for 
presidential creation of such an agency. In Executive Order No. 11896 (Jan. 
13, 1976), the President created the United States Sinai support Mission to 
assist in the implementation of the "United States Proposal for the Early 
Warning System in Sinai." The letter prepared by the Office of Management 
and Budget to the Attorney General supporting the executive order recited 
that the mission was intended to be a "separate, independent mission, outside 
of the Department of State." Letter to the Attorney General from William M. 
Nichols, Acting General Counsel, OMB (Jan. 7, 1976). We do not believe that 
executive order is a clear precedent for creation of an independent agency to 

. 1 We do not mean to suggest that the President does not have some residuum of 
inherent constitutional authority to create offices or agencies, based on the 
direction in Art. II, sec. 1, that the "executive Powern shall be vested in 
the President and his mandate to "take Care that the Laws be faithfully 
executed." Such authority seems to be conterrplated by 31 u.s.c. sec. 1347, 
which provides that "[a]n agency in existence for m::>re than one year may not 
use arrounts otherwise available for obligation to pay its expenses without a 
specific appropriation or specific authorization by law," arrl specifically 
refers to agencies "established by executive order." section 1347 obviously 
cannot be read as an affirmative grant of authority to the President to create 
agencies by executive order, and we therefore do not believe we can rely on 
that language here to overcome the express language of the Appointrrents 
Clause. There may be cases, however, for exarrple in a national emergency, in 
which we would conclude that the President may, in effect, create an office in 
order to carry out constitutional responsibilities that otherwise could not be 
fulfilled. 
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implement the Nicaraguan humanitarian aid program. As the OMB letter notes, 
the President was able in that instance to rely on the specific congressional 
authorization provided by section 631 of the Foreign Assistance Act of 1961, 
which gives the President the power to establish "missions" abroad. This 
specific authority 'WOuld not appear to be available here. Secorii, the 
circumstances of the Joint Resolution of October 13, 1975, by which Congress 
authorized the establishlrent of a rronitoring force to implement the "United 
States Proposal for the Farly Warning System in Sinai," provide sorre evidence 
that Congress contemplated the creation of a new agency to fulfill the 
objective of the Resolution. Congress was specifically aware that a force of 
t'WO hundred civilians was needed to rroni tor the system. As there were few 
precedents for such a civilian rronitoring force and no agency with obvious 
expertise in providing such services, it is not unreasonable to infer that 
Congress contemplated that the President, pursuant to his broad authorization 
to implement the rronitoring proposal, might create a new agency to serve as 
the rronitoring force. Section 722(g) of the International Security arii 
Development Cooperation Act of 1985, however, does not provide a similar 
factual background for an inference that Congress intended to empower the 
President to create a new agency, as we discussed above. Finally, the Sinai 
Support Mission received its allocation of funds from the Secretary of State 
rather than the President. See Ex. Order No. 11896, sec. 5. Moreover, the 
Secretary of State was ordered to exercise "continuous supervision arii 
general direction" of the activities of the Mission. See id. at sec. l(b). 
The vesting of the combined power to supervise and allocatefunds in the 
Secretary raises serious question as to the formal independence of the 
Mission and suggests that the Mission should, as a technical matter, probably 
be considered to have been within the Department of State. Thus we do not 
view the creation of the Sinai Mission as particularly useful precedent here. 

In conclusion, we believe that the assistance authorized for Nicaraguan 
humanitarian relief must be channeled through an existing department or 
agency of the United States. The choice of which agency or department is 
obviously a policy choice; aside from the prohibition against use of the 
Central Intelligence Agency or the Department of Defense, the Act gives no 
guidance and places no limitations on the choice of agency or department. 
However, we believe that creation of a new agency to administer the program, 
outside of the confines of existing agencies and departrrents, would raise 
substantial constitutional questions, and we therefore could not legally 
approve a presidential directive purporting to establish such an agency. 

cc: The Attorney General 

Ralph W. Tarr 
Acting Assistant Attorney General 
Office of Legal Counsel 

- 4 -
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Honorable Robert C. McFarlane 
Assistant to the President 

PERMANENT SELECT COMMITTEE 
ON INTELLIGENCE 

WASHINGTON, DC 20515 

August 20, 1985 

for National Security Affairs 
The White House 
Washington, o.c. 20500 

Dear Mr. McFarlane: 

ROOM H-405, U.S. CAl'ITOL 
{202) 225-4121 

Recent press accounts of the alleged activities by the National Security 
Council regarding the contras in Nicaragua raise some questions. 

If the NSC did engage in actions that supported the military activity of 
the contras, I am curious about what actions were taken by the NSC to support 
the activities of the'contras during the period after the enactment of the 
Boland amendment and before its recent modification. 

I would like to receive a full report on the kinds of activities regarding 
the contras that the NSC carried out and what the legal justification is for 
such actions given the legislative prohibitions that existed last year and 
earlier this year. 

With best wishes, I am 

kJ;:_;s, 
Lee H. Hamil ton 
Chairman 

' ' ' 
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