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NOMINATION OF JOHN S. R. SHAD

MONDAY, APRIL 6, 1981

U.S. SENATE,
COMMITTEE ON Baxxixe, Housixg,
AND URBAN AFFAIRS,
Washington, D.G.

The committee met at 2:30 p.m. in room 5302, Dirksen Senate
Cffice Building, Senator Jake Gaia (chairman of the committee)
presiding.

Present: Senators Garn, I’ Amato, and Sarbanes.

Also present: Senator Daniel Patrick Moymihan.

OPENING STATEMENT OF CHAIRMAN GARN

The Cuarryax. The Committee will come to order.

Mzr. Shad, we are bappy to welcome you before the Senate Banking
Commiittee toda\ for your confirmation hearings. I am very plen:ed
perscnally, with the President’s norination. I think he has made an
excellent choice for you to be Chairi... n of the Securities and Exchange
Commission.

I must admit I am proud that yvou are from my State, although
I must be truthful and admit, that I'did not know that until your noms
ination came up, so I can’t take credit for geiting a fellow Utahen
8 nomination from the President. I guess I have to take it off my list
of successes down at the White House though. Although I can’t take
credit for it, I am proud of the fact that you are from our great State.

. _ Before we start with your statement and testunony, if you stand,
I will swear you in.

[Witness sworn.] :
he CrarrMaxN. I am so used to being here a]one today, I sat right
next to Senator D’Amato and was going to ignere him completely
I will correct that oversight and turn time over to him. .

OPENING STATEMENT OF SENATOR D'AMATO

Senator D’AxaTo. Mr. Chairman, I am particularly dehghted
to have the opportunity to introduce John Shad as a nominee to the
Commission. John is a friend, although someone Imet only recently.
But to know John Shad is to know a person of quality, integrity, some-
one who exudes confidence, and something’ that we need so much in
this Nation, the ability to give of himself.

For the record, Mr. Chairman, Mr. Shad makes a great, great fi-
nancial sacrifice in seekmg this" position. He epxtomlzes excellence in
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citizenship, not just rhetoric, when he makes the kind of financial
sacrifice, not only in terms of income loss on an annual basis, but in
terms of the consequences of the divestiture that is required of him.

It is certainly a pleasure to know John Shad and to consider him
a friend. I am sure he is going to bring to the Cominission, as a result
of his experience, ability and, related responsibilities, great credit.

This commiitee has been furnished with detailed information
about John’s eredentials. And T do not intend to list them all.

In summary, his distinguished career includes extensive experience
in the securities industry, with concentration in the mobilization of
capital and a wide variety of businesses; as well as service on the
boards of directors of publicly owned corporations. I believe this
experience will serve Mr, Shad and the Commission well.

Of course, I am delighted that John had the good sense to mmove
from a great State to a State that has its own pride. We are delighted
that he has become one of our great resources, ;

The CHatrvan. We try to infiltrate other States. [Laughter.]

Senator D’Amarto. John 1s a graduate of the University of Southern
California, Harvard Business School, and New York University Law
School. e will be dealing with and leading the Commission in a
number of very controversial matters, not the least of which is the
national market system, and its implementation. I know it wili
require a person with a great deul of wisdom and judgment. I am
confident that John Shad is a good choice to head the SEC, based on
his experience, his competence, and above all, his integrity.

I know he will approuch these issues with temperance, and will
use all of the resources available to him to insure that these contro-
versial ixsues will be resolved in a manner that will reconcile the
difierences and protect the national interest.

I look forward te working closely with Mr. Shad on this and many
other issues. I am proud to introduce him.

The CrairvaN, Pat, vour timing is perfect.

Senator Moyxtuax. Mr. Chairman, it gives me another opportunity -
to remind you that New York is where those people in Utah came
from [Laughter.]

It i1s a pleasure to welcome back

The Cuairmax. Not all of them. Some of them came from
Pennsylvania.

Senator Moy~tna: . The leadership.

|Laughter.]

STATEMERT OF SENATOR MOYNIHAN

Ser “tor Moy~N1Hax. Mr. Chairman, I have heard my distinguished
colleague, who has spoken so wonderfully of John Shad, and we
soon will be calling him Mr. Chairman as well. .

I would not detain you except to add that I think one of the special .
qualities that he brings to- this work is a small—I have taken the
liberty of asking about it—a distinguished body «f wntings in this
field. Mr. Shad has not only been an irvestment banker, but he
has been part of the academic commitinity that seeks to understand
the process ard to set it forth in ways that are more accessible to the
pfu le.s'gg kinds of things which in fact he will be doing as Chauman
of the 2 ' -
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~ 'The only question I hope somebody will ask about—he has & vita

that is startlng in that he has been able to do so many things. It is

disturbing in only one respect. The nominee, Mr. Chairmsan, is &

I’Fember of something called the National Republican Senatorial
rust.

Has the Justice Department Antitrust Division been advised of
this? I didn’t know there wus one. Does the Senator from Maryland
know that there is one? 1 think I had better leave that to your delib-
erations. It has been an honor to huve this opportunity to introduce -
Mr. Shad. We look forward to working with you.

“Thank you, Mr. Chairman.

The Cuatryax. Thank you, Senator Moynihan.

Mr. Snap. Senator Moynihun, I would like to express my sincere
appreciation for your and Senatcr D’Amato’s generous introductions.
My adopted home, New York State, is indeed fortunate to have such
distinguished senators. -

The Cuairnax, Senator Sarbanes, do you have anything you would
like to suy? '

Senator SARBANES. No.

The Cuarryax. Please proceed.

Mzr. Suap. May I make u few opening remarks?

The CuairmMax. You certainly may.

STATEMENT OF JOHN S. R. SHAD, NOMINEE, CHAIRMAN’, SECURI-
TIES ANL EXCHANRGE COMMISSION ‘

Mr. Suap. In addition to the two distinguished Senators frora New
York, I would also like to express my appreciation to Chairman
Gamn, the members of the committee, and the staff for the courtesies
extended to me in the preparatory period for the confirmation pro-
ceedings. ‘

My qualifications are set forth in attachment E of the Senate
questionnai e. Senator D’Amato has already summarized some of
them. I would only add that over the past 30 years as an investment
banker I have assisted meny companies in consummating billions of
dollars of corporate financings, mergers, and acquisitions. I have also
served on the boards of 17 publicly owned corporations which have
ranged from small domestic to multinational concerns. Thus, I have
some experience with the disclosure and corporate governance issues
that confront both industry and the SEC.

In this litigious age, I feel fortunate in not having been the subject
of any securities litigation or proceeding by & Federal, State cr self-
regulatory authority. R

In the course of recent meetings at the SEC, I requested the staff

- to review the Commission’s files on the 17 publicly owned corporations
of which I have been a director. There have been a few instances in
which entities with which I have been associated have been the subject
of proceedings. However, I had no prior knowledge of the matters
in question and neither I nor anyone under my supervision was
involved. : .

I.understand the SEC’s General Counsel and the Enforcement
Director have similarly so advised this committee.

The Crairmax. If I could interrupt you at that point, Mr, Shad.
May I compliment you on your forthrightness in bringing this
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not only to the committee’s attention, but requesting this yourself
from the SEC. Let me read part of the text of a letter from the General
Counsel of the SEC, and then include it in its entirety in the record:

Dear Chairman Garn: Ta conneetion with the nomination of John 3, R. 8had, to
be Commissioner and Chairman of thn Sceurities and Exchange - Cnmmh\mn

your staff has r(‘quest(-d that L advise yvou concerning Comrnission enforeement
proceedings against entities with which \Ir. rhad had some relationships.

They list them, and then:

From a review of the available documents in these cases, it appears that Mr.
Shad’s conduct was never a matter of guestion in_any of these proeccedings.
Moreover it appears that none of these prncnvrhn"s involved persons under Mr.
Shad’s supervision, Mr. Shad is not new the subjeet of any Commission inqguiry,
nor enforcement proceceding. I have consnlted with Stanle \pmkm the Direetor of
the Division of Enforcement, who conenurs in these conelusions. If 1 ean be of
further gssistance, do not hesitate to contact 1ae.

That will be made a matter of record, and that letter came as
a request from the committee, and we appreciate this. (See p. 33.)

Please continue.

Mr, Suan. Thank you. In conclusion, T would like to add - that
my present detailed knowledge of many of the complex issues hefore
the Commission is limited. I have much to learn, but I bring to
the position for which T have been proposed, 30 vears of experience
in ti\e securities industry, an honest, open mmd, and #n deswe to
properly discharge the responsibilitios of the office.- Thank vyou.

The Crairyax. I am impressed that you could be in business
30 years and not be sued for somethine. [Lauchter.]

Mr. Shad, the committee has received from Fred Fielding, Counse!
to Pre:xdent Reagan, a letter concerning the terms of office to which
you have been appointed. T would like to read that letter into the
record and make certain that we understand that this is consistent
with your intentions:

Mr. Chairman, this is to pxplain and confirm the Pro\u’"ht intentions with
regard to the nomination of John 8. R. Shad to be a membe  of the Securities and
Exchange Commission. He has been nnnmmted to fill the remainder of the un~
expired term of Harold Williams and on June 5, 1981, to suceeed into the term
expiring June 5, 1986. Mr. Shad hax agreed to resign on June 5th, 1981, the term

expiring June 5th, 1982, It is the President’s intention to accept that rv~1gnauon

thtérch), allowing \r. Shad to suceeed into the full S-year term expiring June 5,
1986

Not only for your and my understanding, but the understanding
of the committee, of exactly “what the Preqdent nomination means
in terms of the\e two different situations, is that consistent with your
undeérstanding?

Mr. SHaD. ¥ es, T am being nominated to be conﬁrme(l to serve as
Chairman of the SEC until June 5 5,1986.1 will serve until June 5, 1981,
under Haroid Williams’ unexpired term and then succeed into the
term expiring on June 5, 1986.

The Cuarryan. We .\1H nlso include that letter from Mr. Fielding,
Counsel 'to the President, in the record.

[The document follows .] .

Tre WHI1: Horsg,
Washing!on, April 1, 1981,
‘Hon. JAKE GARN,

Chairman, Cnmnnf{ve on Banking, Housing, and Urban Affairs, U.S. Senate,
Washington, D.C. :

Dear MR, CuatrmMaN: This is to explain and confirm the President’s mtentxom
with regard to the nomination of John S. R. 8had to be a Member of the Secuntles
and Exchange Commission.
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Mr. Shad has been nominated to fill the remainder of the unexpired term of
¥gaggld Williams, and on June 5, 1981, to succeed into the term expiring June 5,

Mr. Shad has agreed to-resign on June 5, 1981, the term expiring June 5, 1982,
It is the- President’s intention to aecept that rexiguation, thereby allowing Mr.
Shad to suceeed into the full five-year term expiring June 5, 1986.

Sincerely,
Frep F. Fieupivg,
Counsel to the President.

The Cuargyax. Mr. Shad, in your statement filed with the com-
mittee, it is my understanding that you will resign from all positions
which might conflict with your responsibilities at the SEC; is that
correct?

Mr. Suap. That is correct.

The Cuarrman. Additionally, I understand that you have agreed
to sell all of your financial interest in E. F, Hutton within 120 days of
taking the onth of office and transfer the balance of the securities
owned by you and your wife into qualified diversified trusts and
qualified blind trusts; is that correct?

Mr. Suap. That is correct.

The Cuamrymax. Will your dependent children’s shar-s be disposed
of in E. F, Hutton?

Mr. Suap. Yes. ‘ ‘

The Cuairymax. You will recuse yourself from all matters which
directly affect E. F. Hutton until you have completely diverted your
holdings?

Mr. Suap. Yes: s set forth in attachment G to the Senate
* questionnaire which is included in the record. o

The Cuatryman. And you will recuse from companies that you are
presently serving as a board member? - 4 ' ' :

Mr. Suap. Yes; as set forth in attuchment G .to the Senate
questionnaire. ,

The Cuairyan. You own securities in at least two, but possibly
three companies which represent too high a percentage of your port-
folio to be included in the qualified diversified trust. Are you willing
to place those securities in the blind trust or reduce the holdings to
the required level in order to avoid the appearance of conflict?

Mr. SHaD. Yes.

The Cuairman, Additionally, when appropricte, are you willing
to recuse yourself from any decisions which would directly affect any
of the companies whose securities will be placed in the qualified
blind trust until you are notified by the trustee the market value of
the holdings in the particular company is below the acceptable
- statutory level? ,

Mr. Suap. Yes; as set forth in attachment G to the Senate question-
naire, , ,

The Cuairvaw. It is also iny understanding that you and your
wife will be resigning from the positions as trustees of previously
established trusts and that independent trustées will be appointed
and be given the power to manage and control the trust assets., Is
that correct? , o : :

Mr. Suap. Yes. : -

The CrairMan. It is my further understanding that you will
receive a waiver of disqualification with respect to certain holdings
of these trusts;is that correct? ‘ .
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Mr. Srap. The waiver has been rejuested. I do not know thse
status of it. T will comply.

The Cramryax. You will not retain your affiliation with any
group or organization which would create an appearance of conflict
of interest?

Mr. Suap. Yes; I will not engage in activities which I view to pose a
possible conflict of interest. '

The Cratrymax. Do you presently have any arrangements under
which vou will recelve compensation aiter your confirmation?

Mr. Skap. I will receive termination cempensation in conformity

“with my firm’s practices.

The Cuairyax. No ongoing? :

Mr. Suap. T will be entitled to a pension, which is fully vested and
independently administered. It does not start untii I reach 65.

~The CHAIRMAN. So you're saying vou will not continue to be active
or directly hold assets that might be in confliet with your position at
the SEC, and that when appropriate you will recuse yourself from all
matters which would linve the appearance of conflict?

Mr. Suap. That is correct. ;

* The Cuatryvax. And if confirmed, you would agree to appear before
this committee and any other committees of Congress that requested
your appearance?

Mr. SHap. Yes. '

The Cuairxmax. Senator Sarbanes? Senator D’Amato?

Senator D’AnaTo. John, at the present time the Securities and.
Exchange Commission has in existence an advisory committee to deal
with corporate communications questions. I hope that you will under-
take to see that that advisory. committee addresses that question
promptly. Are you familiar with that?

Mr. Suap. I am not very familiar with it. It is my impression that
it deals with the problem posed by shares that are held by securities
firms for the beneficial owners. Does the question concern beneficial
owners’ receipt of annual reports and proxy statements? ;

Senator D’AmaTo. That 1s correct. I would ask that you address
yourself to that question as it has begun to pose itself as u problem in
two ways. No. 1, the inability of the various corporations to communi-
cate quickiy and expeditiously with the stockholders, and second,
the fact that a great (rznl of money might be saved by the corporations
without jeopardizing anybody’s rights.

Mr. Suap. I appreciate the problem. 1t should receive prompt

- gttention, ‘

Senator D’AxaTo. Presently there is before the Subcommittee on
Securities S. 289, which would impose margin requirements on foreign
investors using borrowed funds if they were purchasing significant
quantities of stock in U.S. companies, The foreign investors would
thus have the same margin requirements as American investors. What
are your views on that subject? ,

r. Suap. T have nnt studied it, but it seems to me that fairness
suggests that foreign acquirers of U.S. companies should not have
competitive advantages over U.S. citizens. ‘

Senator D'A:1ato. One of the matters that the Commission has
indicated should be reviewed, and I coneur, and again there is pending
legislation, is the matter of the Foreign Corrupt Practices Act, and
this proposed legislation attempts to be more definitive concerning
the kinds of allowable actions by American companies doing business




7

abroad. The current statute and how they should be. treated has
begun to create and pose quite a.problem to the American businessman
abroad, us to whether or not certain actions might seme day be inter-
preted as criminal. Do you have any views in that area? : ,

Mr. Suap. As you have said, the business community is con-
cerned over these 1ssues. 1 understand the General Accounting Office
has also recently issued a report endorsing some of these concerns.
I am also aware of legislation proposed by Senator Chafee to clarify
and limit the scope of the antibribery prohibitior und to commit
its enforcement exclusively to the Justice Department. The accounting
provisions have also caused industry concern. The requirement to
-account in such great detail; they say could require the expenditurs
of $1 million to find a $1,000 questionable payment. I do not know
the extent of this problem. As mentioned by the General Accounting
Office and others, I do feel the FCPA poses competitive problems
abroad for American industry ‘Translated into economic terms,
that means problems for American investors and workers, in terms
of our ability to corpete in the world economy. :

Senator D’Axmato. Mr. Shad, it seems that the registration state-
ments and prospectuses used in the sale of securities today are get-
ting more and more complex, given to more detail, more minutiae,
and the average investor is in many cases coming out more confused
than ever before.

1 wor'’t ask if you agree or not, but there have been a number
of suggestions put forth to streamline these procedures.I am wonder-
ing if you would agree that maybe it is about time that we take a com-
prehensive look in terms of sunplifying registration procedures ana
disclosure statements. Is that one of your concerns?

Mr. Suap. I agree with the observation. Voluminous proxies,
prospectuses and Iok’s, carded with disclaimer statements and boiler-
plate, are of limited help to investors. Even security analysts and
professionals find it difficult to sift through such material and form
sound conclustons. : :

1 do not think it is entirely due to the regulations. I think it is
in part due to the concerns of corporate attorneys, which cause
some to more than comply with the regulations in order to protect
their clients. '

1 view registration statements and Iok’s as exceptionally useful
documents, if they are well prepared; if they not only make full
disclosure of material negatives, but also characterize the compary
in terms of its position within its industry and also provide affirmative
facts; so that investors can obtain a balanced view. This is an area
that requires some work. The question is how to simplify and make
disclosure documents more informative and effective. -

Senator D’AmMATo. Mr. Chairman, I would just like to conclude
by saying that the more you speak to John Shad the more impressed
you are with the fact that he has the ability to handle a very sensitive
area. I am delighted to have had the opportunity to exchange some of
these thoughts with you, Mr, Shad,

The CuatrmaN. Thank you. Senator Sarbanes?

Senator SARBANES. Thank you, Mr. Chairman. ; o :

Mr. Shad, I wanted to touch on a couple of things in your personal
statemrent. Did you grow up in Utah? I say this for the benefit of
the Chair. [Laughter.] : s :

77-%79 0 - 81 = 2
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Mr. Suap. I was born in Brigham City, Utah. At an early age, my

arents moved to southern Culifornia, but I spent my sum:gers in

tah for many years. T have a large number of very close relatives
that live there. -\ month or sc ago, I visited a dear uncle there who was
in a terrible automobile aceident, Yes; I have close ties to Utah.

Senator SARBANES. Yo were in the Navy in the war, I take it?

Mr. SHap. Yes. SRR

Senator SARBANES. And then you went on to the Jlarvard Business
School and from there to New York, und thit is where you have been
since?

Mr. Suap. That is correct. ;

Senator SARBANES. I note that at one point in your career, you went
back to law school. T take it you were in law school at the same time
~you were engaged in full-time employment. Is that correct?

Mr. SHAD. Yes. '

Senator SARBANES. What prompted that?

Mr. Suap. Well, the other participant in that activity ‘s here today,
my wife, Pat. We decided it was more interesting to go to Jaw school
together in the evening, than to watch television. [Laughter.] 4

As a young investment banker on Wall Street, I often found financ-
ings and mergers T had negotiated were not closing because of
legal and tax problei.'s. In order to recognize such problems earlier
and solicit expert advice, my wife and I attended low school together
in the evening, while I was working during the day. It has proven
very helpful. I have not practiced law, but I have engaged and
worked closely with leading law firms. :

Senator SARBANES. Newsweek, in its 1ssue of March 9, had a column
headed “Serving up Shad for the SEC.” It shows the lengths to which
you go to get a catchy headline, but anyhow, I want to quote that a
little bit, and it will lead me to some questions,

A Washington securities expert was appalled, by a surprisingly harzh analysis
in a report by the Reagan administration’s transition team that advocated a
drastic reduction of the staff and enforcement activities of the Securities and
Exchange Cominission. ‘If the recommendations aire followed, the skepties fear
the most highly regarded regulatory agenecy in Washington might be undermined;

It was with considerable relief that securities experts greeted the news last
week that the administration nominated investment banker, John 8. R. Shad, 57,
to become SEC Chairman. In part, the appointment was a reward for Shad’s
service as Chairman of Reagan’s campaign finance committee in New York State, -
but his credentials are impressive. As Vice Chairman of the E. F. Hutton Group,
Inc., he has built a reputation as a hard-working, -straight-laced businessman -
devoted to maintaining the integrity of ‘Wall Street with tough-minded enforce-
ment when necessary. Given Shad’s background as one of Wall Street’s own,
says Ralph D’Nunzio, President of Kidder, Peabody & Company: ‘“John will
have to work overtime to aveid the appearance of favoritism toward the industry."”

My first question is, How much of a problem for you do you think
this question of the appearance of favoritism toward the industry
will be? ; » :

Mr. Suap. I do not think it is a problem. I intend to do what I
think is right—to discharge the responsibilities of the position for
which T am being considered. E '

The press may say, whenever there is an issue that involves tte in- -
dustry—and there will be many—“He is acting in behalf of the-in-
dustry,” or some might say I am acting in the other direction. That -
cannot be prevented, but I intend to do what I think is in the national
interest. ,
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Senato. Samsaxks. I noticed in response to the series of questions

T

put to you by the chairman that you will, in effect. in every way pos- '

sible terminate your conneetions or divest yousself of your interests.

To that extent. you will eliminste—both the reality and the appear-

anco cf any contiuued involvement. Is that correct

Mr. Suap. That is correct.

Senator Sareaxes. Is the pension plan to which you alluded a
separately administered pension fund?

Mr. Syan. Yes. 1t is not administered by my firni, but by the Bank
of New York. It is fully funded, and my interest is fully vested. It
does not start until I reach age 65. L

Senator Sarpaxks, It would not start until after yvour tenure as
Chairman. unless you were to he back hefore us for further tenure.
I don't want to paint that bleak pictuve for you. but in any event it is
beyond the length of term contemplated here. You will not be serving
as Chairman of the SEC on the bhasis of this confirmation and at the
same time be drawing a pension from vour former emplovment. even
though that pension would be a fully vested and separately admin-
istered one.

Mer. S1r.ap. That is correct.

Senator SarBaxes. I also note, with reference back to this article,
and also to yvour statement, vour extended involvement in political
contributions and political fundraising, T noted your reference—let
me just find it—to this participation where you went on to state that
all these contributions were in compliance with the Federal Election
Campaign Act. I simply want to say that T think vour participation
in this sense politically is to be commended and is not a basis for
criticism, _

I say that even though it is participation on the other side of the
aisle, as far as I am concerned. If highly responsible citizens such as
yourself don’t take part in the political process, I don’t know who is

oing to do it. Therefore, I do not preceive this nomination as a reward
or doing that, and in any event, 1t seems to me the important ques-
tions are the other aspects of your career and service. I wanted to
make that point. ~ ~

Mr. Suap. Thank you, Senator. V

Senator SarBaxES. Now one of the questions raised here that I
guess you will have to address is the question of the national market
system. I wonder whether you want to make any comments on that
question. : , :

Mr. E€nap. I could make an extensive comment or a very brief on2.
Whick would you prefer? '

Senator Sarsaxes. Why don’t you do the brief one to start with,
and then we will see? {Laughter.] :

r. SHAD, Well it is a very complicated subject to which I have had
little personal exposure, but at the risk of oversimplification, I will
summarize some of the issues, as I presently understand them.

America has by far the most efficient securities markets the world
has ever known. They are more efficient today than they were yester-
day. Billions of dollars of securities change hands daily and at ex-

tremely low execution costs, lower than in virtually any other area
of the economy.
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The national market system is the linkage of all of the exchanges
and the over-the-counter market, with the objective of creating even
more efficient markets for the benefit of the investing public.

The risk 15 that this system will fractionalize the central market by,
among other thingy, diverting a substantial volume of trunsactions to
upstalrs execution by major brokerage firms. This potential problem
has not as yet been resolved, to my knowledge.

I think some are concerned over the pos:iblity of such internaliza-
tion of brokerage transuctions and alzo the lack of equality of regula-
tion. The specialists uffirmative and negative oblizations to maintain
orderly markets are not fully shared by off-the-bourd market makers.
H you reduce the depth of the market and also do not have as broad
responsibilities for maintaining orderly markets, as at present the
question is: Will it result in greater volatility, to the detriinent of the
investing public?

Senator SArBANES. You have been in New York for more than
30 vears. What can the people in the industry who are regionally
based expect from you as SEC Cheirman?

Mr. Suap. There are many strengths in the regional securities
industry. They range from the services rendered within local com-
munities to their role in economy. It is a broad question. If you
would, amplify it. , y

Senator SArRBANES. Do they have any reason to think that they
need fear your chairmanship since they might feel that you come
with a very strong New York perspective or New York bias?

Mr. Suap. I would hope that the facts will demonstrate other-
wise in the course of my tenure.

Senator SArBANES. You would anticipate being sensitive to
their concerns, though? How important do you see the role which
they play in the operation of our finuncial system? -

Mr. Suap. I think they play a very important role, It ranges from
small security dealers throughout the Nation to the major regional
and national exchanges. It is a total fabric of facilities to serve the
investing public and industry. :

Senator SARBANES. Sometimes they express a concern that they
don’t have as much or feel that they don’t have as much access
‘to express their views and to be heard out, and of course that concern
is likely to be compounded when they see a Chairman who has come
right out of New York.

Would you muke a special effort to address that question of listen-
ing and of seeing the regional houses have access to the Chairman
of the Commission to express their views? :

Mr. Suap. I think they should.

Senator SarBanNEs. Mr. Shad, we have worked closely here with
the Commission for a number of years now in their effort to con-
solidate their location here in Washington. And after considerable
debate, & number of feasibility studies, it seems that that problem
is on its way to being resolved. L ' '

How important do you regard it in terms of the internal operations
of the Commission? And can we expect that you will carry forward
the effort to bring about a satisfactory resolution of this mutter?

Mr. Suap. It is my understanding that the four prior Chairmen,
who include both Democrats and Republicans, have endorsed &
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new office building for the Commission because its present operations
out of four dispersed locutions are inefficient.

I understand o study demonstrates that there would be about a
$500,000 2 year direct cost saving and a multiple of thut in indirect
cost savings through greater efhciency, I do not know the new occu-
Emcy and other costs, but T have seen the benefits of consolidation,

. F. Huiton & Co. had multiple {ucilities in lower Manhattan.
Bringing them together in a single location dramatically improved
~our efliciency, ‘
© Senator SarsaxEes. You would agree that it is probably desirable

on principle to group it all together, if that makes economic sense,
wouldn’t you?

Mr. Srap. Yes. ‘

Senator SarpaxEs. What is your view on how we should proceed
on the Federal Securities Code, prepated under the auspices of the

~American Law Institute—Professor Loss’ formulation. ,

Mr. SHAD. I have been impressed with the monumental accornplish-
ment of Professor Louis lLoss of the Harvard Law School. He has
consolidated into two volumes a virtual library of securities laws,
regulations and decisions.

I understand that in its present form, the code has been endorsed,
not only by the American Law Institute, which sponsored 1t, but also
the American Bar Association, the SEC, and a cross section of State
securities administrators, ,

I have heard groans from the SEC bar over the necessity to relearn
the citations with which they are so famihar. My understanding is
that there are few major substantive changes; that it is principally a
codification of existing decisions and regulations, that it simplifies
definitions and eliminates conflicts and overlapping areas.

It will take an enormous amount of Congress time, congressional
and staff time, to go through it. I do not know what will emerge
from such a review, but I believe it warrants serious consideration
by Congress. ;

Senator SarBaNES. Do you think that the Commission, under your
chairmanship, should begin a review of the code and its position on
it? Or so you think the position 1t has heretofore taken is acceptable
and should remain the Commission’s position? :

Mr. Suap. My impression is that it has been given great deliberation
at the Commission. I know of no material opposition from those who
have spent considerable time reviewing it. That suggzests to me that
it should be pursued in its present form.

Senator SarBaNES. What is your view on the question of jurisdiction -
over options and futures trading as far as Federal regulatory agencies -
are concerned? : '

Mr. Suap. Between the SEC and the Commodity Futures Trading
Commission? ' : ;

Senator Sarpaxes. That is the one that leaps to mind, obviously.
[Laughter.] ,

Mr. Suap. It is an area in which I have had no direct involvement,
but it seems to me that if you are charged with regulating the cash
market, you should have some responsibility for the derivative market.

One is 8 function of the other. It is an area in which I have to learn =

more. I have not dealt in options or futures, as such. Nor have I had
administrative responsibilities in this area. R




Semator SARBANES. So yvou world approach it with an imporiant
analytical distinetion with respect to what the basic underiving m: -
ket 1s; 1= that correct?

Mr. Suan. Yes. :

Senantor Sarpaxus, Last vear the Commission transmitted some
legislation to the Congress dealing with the guestion of tender offers.
What i your view on that issue? Wonkl vou ex pect the Commission
to continue te pursue the matter? What do you "think is necessary, if
anvthing?

Mr. suap. T am familiar with the Wiliams Aet, of ceurse, but not
with the proposed legislation.

Senator SarBaXEs, My time has expired on this round. I will defer
for just a- moment.

The Cuaammyax. Mr. Shad, money murket funds have become o
significant factor 1n the fm meial svstem. It has been suggested they
should be subject tomore uﬂful.m()n than i= now the caze. W edisce ussed
this at great length this morning with Dick Pratt, the nominee for
the Federal lfome Loan Bank Boawd.

I don’t want to get into the whole rej setition of this morning’s hear-
ing but many of these issues arise with ws; et to money market funds.
The} are really bevond the SECs jurisdiction. The funds are regulot -
edd by the SEC. Do vou believe the money market funds are now ad-
equately regulated from the standpoint of investor protection?

Mr. SHaw. I do. I appreciate that some have raised questions about
reserves and other requirements, but I wonder if these are not efforts
to balance the competitive aspects of the funds with those of the sav-
ings and loans and suvings banks,

The Cuamrvan. That 1s why I asked you the question about pro-
tection. [t is another issue on whether they are involved in banking
functions or not, which is not within the SEC’= jurisdiction. But it
follows then, the question: What ix your opinion about the appro-
priate det'mp of regulation of money market funds-and competing
financial products, such as the thrifts that vou just montloned’

Mr. Suan. Could you please amplify the question?

The Cuarvax. There are ob\wusl) two ways you can soive the
problem. And I am specifically iooking at them getting involved in
third-party, checkwriting - transaction accounts and thmga of that.
nature. '

There are obvicusly two ways to do it. You can place reserves,
regulations of cne sort or another that are similur to the financial
institutions, on money market funds. Or vou can reduce regulation
on- the existing financial institutions, the thrifts, so that you are
redressing the competitive in balance that is caused by Government
regulation. e

Mr. Spap. I favor reducing the burdens on the thrift institutions,
but I think the nroblem is that there is not enough time. I think the
severity of the problems with which the thrift ln(lllbtl) is confronted
necessitnte fuirly immediate response.

The Cuairyvax. You would feel in the longer run that deregulation
is the better answer, but in the short run it would be necessary to
place some additional restrictions on money market funds?

Mr. Suap. T would not go in that direction yet, that is, to put re-
strictions on the competltne ability of the money market funds.
There are other alternatives. :
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From a broud perspective, some financial irstitutions are in difficult
circumstanees today, in part because of the regulatory burdens under
which they have hud to Lbor

Now, are you colng to impose additional burdens in another area
to deal with the pr oblems caused by previous burdens? How long does
this ge on? Is more and more regulation the solution to problems
created by past regulations?

Reserves are a p()bslbxht\' but I note that some money market
funds ure increasingly investing in smaller CD’s that are ‘covered
under FDIC insur«nee. They are also directing money into regional
banks und ure u source of large deposits, certificates of deposit. to the
thrifts. In some cases, they are directing money out of the money
market centers into the xe"xon‘xl banks arourd the country.

The CHatryax, I won't press you further on it, because basically
what T am talking about 1s without the jurisdiction of the SEC. Ard
as I announced this morning, we will be holding some very detailed
hearings within a month on this and other regulatory problems
within the whole financial community.

Do you believe that the Federal Government should set standards
for determining the kinds of peoples who serve us directors of puohrh
held corpor.xtlons’

Mr. SHap. I have a problem in the corporate goernance srea.
The Supreme Court hus held that a_breach of ﬁduuslr\' duty by a
director is a matter of State law, not- Federal. In this urea, the SEC’s
authority, i generally limited to requiring disclosure. Some question
whether the results to duate have been more form than substance,
and what the Jonger term conseqnences will be. Perhups there will
be long-term benefits. I am not =xure about that today. I have more
to leum about (,olpomte governance.

I am on seven New York Stock Exchunge-listed companies boards.
I know that boards do not function well as debating societies. I
know you need well-informed men who ure willing to devote their
efforts to ussisting u compuany in a keenly competitive envuonment.
I know that in some cases board committees are “‘make-work”
groups that accomplish jittle.

The Cuarrvax. I am speuking in general. There has been a lot
more interest, obviouxly, in Juectorshlpb and how they are con-

- trolled, more 'Government looking at it. Certainly in the banking
field we have the Bert Lance bxll,whlch I happen to think was a
great overreaction to the Bert Lunce problem and interlocking direc-
torships and all that sort of thing. And so, really, the question is
Governmert has looked at it more curefu!!} the last few years,
Do you think that has resulted in better corporate directorship?
Is there better performance as a result of Government tuking a -
closer look?

Mr. Suap. I have not seen a broad objective analysis of the con-
sequences of the Government’s- greater involvement. The opinion
has been expressed that if we keep expanding the time and the ex-
posure of directors, we are going to end up with judgment-proof
boards of junior people of limited means.

If we ere going to keep demanding more and more time, more
and more legal exposure, very 5110C€\3fl11 men who have some- -
thing to bring to compunies ure not gomg to be willing to serve
on. boards.
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There are tradeoffs. Nothing is free. Where there are benefits on

one sitde of corporate governance, there are prices that have to be

paid on the other side. I have not assessed the rizks and the rewards
of thi; effort. '

The Crarrman. I would agree with you. I remember several vears
ago, before I ever ot into the Senate, 1 agreed because I had had
a number of years of experience in the life inzurance business to
become u director of a ~mall life msurance company that was having
some difficuities, to "take advantuge of my background and ex-
pertise in that area. The very first board meeting I attended I found
out we were being sued, and I wus onz of those being sued. I have
not been on u corporate hoard since. [Laughter.]

The Cransiax, I walked m there and wias sibject to exeention the
first day something I had nothing to do with and did not know any-
thing about, but I happened to be one of the board members at the
time. So, I agree in a very small way from that personal experience.
You’ll have to be careful of where the balance ocenrs or we zcare
some good people away who could contribute to the success of many
businesses. ;

The Commission hax taken =everal steps recently to ease the burden
of regulation on =maller businessex secking to raixe capital. T pre
viously have discuszed on a number of oceaslons in this committee
one of those Initiatives, and that wauas the c¢reation of form S-18. 1
have done this with other members of the CCommission. Form S-18
crnnot be used for securities 1zsued by limited partnershins.

As T am sure you know, many i=suers in Western States are In
limited par nership form and are organiz>d for energy nnd real estate

development projects. Should a measure like form 5-18, which s

designed to strenmline the securitiex registration process, be availabie
to all kinds of issues rather than settirg out a guideline t iat says you
eennot do it with limited partnerships?

Mr. Suap. I am not famihar with the rationale that would justify
not miking the equivalent benefits available to limitcd partnerships

as to comparable companies.

The Cuarrmax. AMter vou become Chairman, I would appreciate
it if you would look into that. I have made the same rcquest of every
SEC Commissioner that hus come before this committee, so1 assume
all of you will be looking into it, and someday I will get an answer of
why limited partnerships cannot use the abbreviated form, I suppose.

Senator D’Amato?

Senator IV’ Axato. T have a number of questions, and I’m wondering
if I might submit them to Mr. Shad, and he would have an opportunity
to answer them in writing at a later date.

The Crairyax. We would be happy to do that. Do you have
another question? : ‘

Senator D’AmaTo. Just one possibly on the question of market
oversight, and the surveillance system. ,

Mr. Shad, if you woukl have an opportunity to give us in the
future—maybe not even now-—your observations as to whether or
not to go ahead. There are those critics that say of the system that it

is duplicative kind of effort, that the industry should be called upon.

to do this, we should utilize industry as opposed to having the Com-
mission, the taxpayers resources, to be the extent of some $12 million
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that it will cost. I am wondering, after you are there for awhile, if
you would focus in on that and let us know what your thoughts are.

Mr. Suap. I will. Thank you.

The Cuairmax. Senator Sarbanes?

Senutor Sarpaxes. Mr. Chairman, perhaps I will proceed first
to follow up Senator D’Amato’s question. It was not a subject that
I had thought of getting into, but I will in view of its being rmised. This
committee and the Commission and the industry engznved e an -ex-
tended dizcussion, dialog T think one might even call it, on the yues-
tion of MOSS, As 4 consequence of all of that, the "suthorization
request of the Commizsion was reduced, on the premise that the Com-
mission would proceed with the tle"elopmer\t of MOSS with the stages
that that permitted, that that would give both the Commisxsion and
the industyy an opportunity to better axses< the impauct on the capa-
bilities of MOSS. I think there is an extended di<cussion of that in the
legislative history on the authorization legislation that was an effort
to Ie~p0nd to all"of the various concerns thut were expressed.

In view of that, I wondered what vour position 1s with the de-
velopment urid 1mplementatlon of the MOSS system vs agreed upon
in the cour=e of that authorization legislation, by, 1 think it fair to
say, all of the relevant parties.

Mr. Suap. I am not {familiar with the areas thﬁt were reviewed and
agreed upon. I think the questions are whether it is required for the
SEC to fulfill it congressional mundate; whether it is cost effective
and whether it is a (luphcmon of the New. York Stock E\chanve
and other sel{-regulatory organizations' capahilities.

If these questions have uh‘cm\ been resolved, 1 should be able to
bring my=elf up to date on them quickly.

bemttm SarsaxEes. You're not Tamiliar with the modificaticns tlmt
were made to take mto account some of the concerns thut were raized?

Mr. Suan. Noj; I am not.

Senator SarBANEs, What ix your view on adjusting the fee schedules
of the SEC in a way designed to produce sufficient revenues to, in
effect, offset the SEC budvet"

Mr. Suap. The SEC is pre~entlx self-supperting, as T understand it,
to the extent of about 58 percent of its budget. The gquestion 1s whether
its fees should be increased so that it will be more self-sufficient.

The SE(”s functions inuse to the benefit of more than just those who
are being charged. The SEC functions in broad :ireas of national in-
terest. It would seem to me appropriate that some portion of the
SEC budget be borne by other than just those who hle registration
stutemenh and execute securities transactions.

Senator Sarnaxes. Do you think the Commission’s ‘budget is
adequate to its 1esponsibilities?

Mr. Suap. That ix 1 big question that would require a lot of work
to reach a meaningful conclusion. The SEC has essenti-l functions
in .the areas of disclosure, antifraud enforcement, and regulatory
oversight. I have looked at the expenditures for these uctivities, but
I cannot say whether resources are being efficiently utilized or whether
they should be incieased. I am a total outsider at this point.

Senator SarraxEs. I want to ask a couple of general questions. The
first 15, what 1s your general view anil evaluation of the agency of which
you are about to become the Chairman? .

77-579 0 -~ 81 -~ 3
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Mr. Suap. 1 think it enjoys great respect within the busmess
financial, and legal communities. It is a proud agency. I also believe
the vast mnjontv of businessmen believe in compliance, not only
with the letter, but the spirit of the securities laws. They want to see
those who lie, cheat und steal exposed and pxo~ecu’ed They want to
compete in a fair environment in which the rewards go to those who
deserve them.

Senator SARBANES. My second—first a specific question. Were you
involved in or a part of the tewm that put together the tianxition report
on the Securities and Exchange ( ‘ommission?

Mr. Suan. No; I was not.

Senutor SarBANES. My generul question then is, what is vour view
of that report?

Mr. Suap. I have read the report. I am looking forward to review-
ing carefully the conclusions and recommmendations with the Commis-
sioners, the staff, and others who are thoroughly familiar with the
issues po»ul

Senator Sarsaxes. Would it be fair to say that you do not regard
the report as providing a guideline or a ]mth or a map as to how you
shoul({ approach the Commission and its aetivities.

Mr. Suap. Yes.

Senator SarpaNes. Can I earry - that o step further and ask
wkether 1t 15 fair to say that you have a sufficiently detached view of
the report so that It 1s not necessary to specifically question yvou wbout
various aspects of its proposals that might have caused some concern,
not only among Members of the Congress, but [ think generally
in the industry?

Mr. SHap. Yes.

Senator SarpaxEs. So much for the report. [Laughter.]

What do you see is the relutionship between the Commission ¢nd
the States’ llllthOIl[le\

Mr. Suap. My Impression 1s that they have h:ul i tfenemll) favor-
able working relationship.

Senator Sarpaxes. The legizlation on venture capital that w passed
last year which involved u great deal of the time and attent on of tha
Subecmmittee on Securities ealled for a Commission-sponsored con-
ference with both the small business and with the ‘%tdte securities

.Eeop?e. I wonder how important a part of the Commission’s 1espon~1—

tlities vou regard that?

Mr. Suap. My impression it that is was not adequately provided
for in the budget. Is that correct?

Senator SARRANES. You have suffered budget cuts, and you are
being given additional responsibilities, ‘T'hat 1s one of the ploblen% 1
think the Commission has faced over a considerable period of time.

Its budget and its manpower has probubly not been sufficiently
adjusted, 1 view of the additionai responsibilities placed upon it,
something I frequently have commented to industry people. They
sheuld be as much concerned about this as Government, if not more so,
-because often it is the industry that umnot vet u decmon within a
reasonable period of time in which to carry out their own activities.
I think this goes to discharge the Commlsslon responsibilities.
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Mr. Smap. You asked my views ecarlier concerning the budget.
It is going to take a good deerl of time, in consul ation with the mem-
bers of the Commission, the staff, and others, to determine how
best to utilize the resources of the Commission today.

Senutor SarBANES. The article I referred to eurlier savs, in walking
about you, close associntes suy he wants to ense the reporting hurdens
the SEC imposes on publicly held companies, and that he will support
the Enforcement Division zenlous pursuit of corporate wrongdomg. 1
assume that I~ an accurate statement of your ebjectives, among others,
~ Mr. Suan. I do not know the sources of those quotes. 1T avoided
discussions with the press in anticipation of these hearings. How-
ever 1 would like to <ee the disclosare burdens reduced.

Senator SARBANEs. [ assume you ,

Mr. Suap. By that T mean, I would like to see more efféctive
disclosure. Disclaimer registration statements, proxies, and 10K’s
are not very llluminating to investorz. I would hke to see the dis-
closure mechanism uzed to more effectively inform investors. I
would not suggest “zealous” enforcement. Zeulousness is not neces-
sarily good, but I think effective enforcement is essential.

Senator SarBANES. A strong pursuit?

Mr. Suap. I would like to use the word “effective.” There should
be effective antifraud enforcement.

Senator SarpaxEs. Do vou regard, by and larce, the enforcement
activities of the Commission to huve been effective?

Mr. Suap. I have not had an wdequate opportunity to form an
opinion as to whether the enforcement activities coukl be more
effective thun they have been.

- Senator Sarnaxes. Generally speaking, would you say it commands
respect, though, in terms of itx enforcement m the protection of
investors?

Mr. Suap. Yes. The enforcement activities of the Commission
have been widely referred to m the press and elsewhere as the most
effective in Government. But some have eriticized such activities
as heavyhanded and overzealous. '

Senutor Sarpaxes. Mr. Chairman, I come back to the comment
that Mr. Shad has built a reputation as a hardworking, straitlaced
businessman devoted to maintaining the mntegrity of Wall Street with
tough-minded enforcement when necessary. I also note, they quote

you here, but maybe that 1s not accurate either:

Shad iusists thut hix goals in life are learning, earning, and serving, He has
accompli=hed the first two rather neatly, and he had better be prepared for the
third—unamely, the serving, )

This opportunity i now here, and we look forwarnd to a wise and
effective, judicious exercise of your powers as Chairman of the Com-
mission. :

Mr. Suap. Thank vou very much, Senator Sarbanes.

The Cramryax. That’s the kind of people we produce in Utah to
send to New York to get things squared away. We will send you some
more, too. AL

I just have two or three more questions, Mr. Shad. The Small.
Business Investment Incentive Act was passed last year, It contains
provisions designed to assure close cooperation between the SEC
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and State security regulators in order to foster capital for'mntlon nnd
reduce any unnecessary duplication in State and Federal iaw.

Do you agree that this is an 1mportunt objective?

Mr. SHap. Yes.

The Crairyay. T understand that the Commission has adopted a
type of exchange program in order to enhance the coordination between
Federal and State regulations. Do you support that activity?

‘Mr. Sgap. I am not familiar with that activity, Senator.

The Cuairyan. According to your answer to my first question, you
probably would support that in trying to cut down the overlup und
duplication to coordinate with State and Fedeml regulations?

Mr. Suap. Yes.

The Cuairyviax. There has been (ontrovorsv recently about the
ability of the SEC to discipline attorneys and accountants, The SEC
has a rule, rule 2(e), which permits it to censure or disqualify lawyers
who engage in unlawful conduct involving securities transactions.

Are you familiar with the concerns w hich have been expressed by
some nbout the SEC”s rule 2(e) which is used to discipline attorneys,
accountants, and other professionals practicing before the Commission?

Mr. Suap. Yes:; I am familiar with it.

The Crairyvax. What are your general views about the relationship
between accountants, attcrneys, and the HFC

Mr. Suap. T understand the Commission’s staff has petitioned for
reconsideration of the Carter/.Joknson case. T probably should not
comment on matters the petition raises since I may be involved in the
rehearing of that case.

The CHAIRMAN. The Commission maintains an office called the
Directorate of Fconomic and Policy Analysis which is responsible for
advising the Commission on economic 1ssues. =

Have you had an opportunity to familiarize yourself with that
office?

Mr. Suap. I have seen some of its reports.

The Cuairyvan. You believe that major Commission actions can
be imrroved hy greater use of that kind of a recource?

Mr. Srap. Yes. My feeling is that it should be contributory to a
broader perspective.” An analytical facility to develop broad per-
spectives on the economy and ‘the consequences of the Commission’s
activities, is very decirable.

The CHAIR\IA\ MT. Shad, even if you were not from Utah,you Fave
been an impressive witness todnv and I think the President has ma.le
an excellent choice for this pnrtlculm‘ office.

Unless you have something to add to the hearing, there wil be
some questions submitted to you for your response in writing. Is
there anything else you would fike to udd?

Mr. Stap. No. Thank you, Senator Gam.

The Cnairaax. Thank you very much. The Senate Bnnkmg
Committee is adjourned.

{Whereupon, at 3:45 p.m., the hearing was nd)oumed ]

[Additional material for the record follows:]

-




, ' 19

STATEMENT FOR COMPLETION BY PRESIDENTIAL NOMINEES

Shad P Jgohn SJ R
[Viad ST 103mi Ry
Pasition to which {heirman P .. Dateof "
arminated: ecuritids and Exchange Com=isSiOThominetion:
.

Name:

Cate of bith:__ 27 June 1923 piace o itk Brigha= City, lreh

Satr e A,
taarital status _ Married Full namie of spou.e:_ Pairicia Pratt. Shad

MName and ages

of chilgren:_Leslie Anne Shacd (23), " Rees Zdward Shad (16}

Dates - Degprees Cates ot
Education: Institution aHended receves degrees :
University of
1943-44
Southern Californis 19617 E.S 1847
Harverd Brsiness
School 1EL7ALE VR 1949
New York University
Law Schoel 195559 LL.E. 16z0
T

Honors and awards: List below 21! scholarships, fe'lowships, honorary degrees; military medals, honorary soziety
memberships. and any Giher special recognitions for opistanding service OF achievement.

laovestment Tapker of rhe Year (1972), Finance Magzzine

Rets Germa Sigma (acedemic honorarv)

Phi Keppa Phi (academic ﬁcnorary)

University cf Scuthern Cslifornis - Cum Laude




temberships: List betow alt memberships 2nd ctfices heid in professiona!, fraternal, business, scholariy,
civic, charitable and cther organizations.

. e heie
Organzation ! Bny) Dates

See Arrachoent A

Employment record: List below alf pesitions kelg since-college, incluging the titie or description ¢f job, name of,
empicyTent. Jocaltion of work, and dales of inclusive employment.

1663 ro date The E. ¥, Hutton Group Inc., NYC; investment
anxers and brcokers; Vice President 1963~

GETs  Copmine Vima Deneidonr 106E_KC.

x

cecutive Vice Fresident 19£9-70:; Vice
Aiveman of thi hpard einpe 1820

1%57-63 Shzarson, Hammill & Ce., KYC; investment
anwers and hrorers: cerperate finance
ssaciate 1957-5%; General Parrnmer 1965-62.

1GER.8F Texrron, Ing.. (heldins company): corporate
acouisitions.

1853-55 Revnolde & Co., ¥C; investment bankers and
brokers; - corporate financings.

1950-53 Shields & Co., NYC: investment bankers and
DIroRers;  Account zxecutive 1950-313
Instirutional Account Executive 1951-53,

1949-597 Arnold Bernhard & Co., NYC; investment

. . o N PR
dﬂ‘fi:e.s, SETTTIUY AUATYStY




Government .
experience’ List any experiente in O Cirect association with Fegeral, Siate, or local governments, in-
cluding any adviscry, consu'tative, honcrary or clher par-lime senite of prsitidns.

See Attachment 3B

Published
WHLngs: List the titles. publishers and cates of hosks, arlicies, reports or sther pul
you have written.

ighedt materialg

How Investment Zan
Cammercial B
Crivicel Cons
Ceoomerciz
Bueinecs and
Pracliising w=v

Ihe Fipaneial Zeald
Harvard Business
Semek Reascentel=ira
Xew Yeork Law Jeurnsk,

pan
sop
ey

Political
alfiliations
and activities: tist ali memberships and ofhces neld i 2nd services rendered to 2l pontical parties or
eiection committees Juring the tast 10 years.

See Attachment C




Pal tical
contributions: Wemize af} pokitical contributions of $530 or more to a7y widividuel, campaign brganiza-
tion. political party, political action commitiee Of simuar enbity Curiv; *he last eight
years aac identify *7e specific amounts, cates, and names of the rezipients,

See Attachment D ] .

Quatifications: State fully your qualifications 0 serve is the positian 1o wruzh you have been named.
{anach sheet)

See Atrachment E

Futyre empioyment )
relationships: 1. Indicate whether you vali sever all connedtions wilh vo.r bresest employer, business
firre, associaticn orceganiation if you are confirmed oy tne Senate,

If confirmed, I will sever 211 cennections with oy present
emplover, except =v interest in a Sully vested, guaiified
peasicn fund adsinistered by the Bank of New York.

2. As tar 25 can be foreseen; sizle whetiner you have any pians ahier completing govern:
ment service to resume employment, gtliliztion o7 pratlize with your previous-em-
ployer, business fi m, associztion o organization,

None

3. Has anybacy made you 2 commitment 10 a jot after you leave gavernment?

None

4. Do you expect 1o serve the full term for which you have been appointed?

Yes




Potential confiicts R R
of interest: 1. Describe any financial arratgememns or celerred compensalion agreements or cther
continuing dealings with bysimess asseciztes, chents or customers who wili be 2f-
fected by policies which you wili influence in the position to which you have beern
nominated.

None except an interest in a fullv vested, gualified

pension fund,

. 2. Listany investments, chhgations. fabilities, or other relationships which might involve
potential contiicts cfanterest with the postion to which you have beer npminated.

See Attachment F

3. Describe any business relationshig, de2ling or financal \ensaction {other than tax:
paying) which you have hag cuning the tast 10 vears with the Feceral Gavernment,
whether for yoursei!, on betatf ¢! a chent, or achng s an agent, that might ia any -
way constitule of *esulf in g poss:oie conthct of interest wath the positicn fo which you
have been nomirated.

None




4, List any lobbying sctivity during the past 10 yeats in which you hare engaged for the

purpose of direclly or indirectiy influencing the passzge, Celeat of modification of

. any legislatign 2t the nationzl level of government of 2% ecling the 2dministration and
execution cf national faw or public policy.

None -

-
3, Expiauv how you wiil resoive any poiential conflict of interest thal may be disclosed hy

Your responses (o the above tems,

See Artachment S
5 Atrta t

Civil, crimirial and
investigatory
actions: 1. Give the iu: geta:ls of any tivil of criminzl proceeding in wheth you were a-defendant
©r any inGairy Or investigation by 2 Federal, State, of jocar ecency inwhich you were
the subjecrof the inguiry or investigation.

Sheppard-Peollack v, Shad and 535 Perk A Corp,; Civii
Court ¢I the Citv ¢f hew LOrr, 23, 197&;
S6H AR EL pladm. by penreacen ‘as
$3,300, ]
Brisrel v, Shad, Disrriet Court of Denver, 1979:i $10.000
claim for allegec damages to 2 reated ve:icle.,  Dismissed.

2. Give the full details of any proceeding, iaguiry or #ivestization by any professional
association including any baf azsociation in-wnich you were the subjest of the pro-
ceeding, inguiry or investigalion,

«

None :
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ATTACDENT A
“exberships: List below 21l membershiss and offices held iﬁ prefessional,
fraternal, business, scnolarly, civic, charitable and
other organizaticons. '
b b '
. Dffice Held .
Organization (if awvz Dates
Investzent Club (U.S5.C.) President 1546 to 1947
Beta Garma Sigma Member 1947 to date
Pni Kappa Phi Meczber 1947 to date
£lphe Keppa Psi 1947 to date
Finance Club (H.3.5.) 1948 ‘ta 1949
Farvardé Business School Ciud Xemaer = 1849 to date
Earvaréd Club cf NV, Member 1950 to 1967
investment ‘Asscc, ©f N.¥. Member 1951 to 1955
New Park Mining Cexmpany Director 1936 to 1961
Lawyers Club Mezber 1660 to 1967
®.Y,. U, Grad, Bus, Schoel Faculty 1961 to 1962
Shearson Hamzill &ssens Ceorp, Tivector 1951 to 1962
(ing's Department Srores Director 1961 te 1963
Burgzaster Corp. Director 1961 to 1965
Crippleé & Disabled Inst. Aér. Counsel 1%62 to 1969
Investgent bankers &ssoc. - Cesmentary Dit. 1963 to 1964
Zlgin XNational Watchk Ce. Directer 1%6% to 1965
Louisiena & Southern Life Ins. Uirector 1854 to 1968
Voilrswagen Insurance Co. Jirector 1854 o 1971
th Sterling Inc. Jivecter 1965 to 1958
Park Cooperative ‘President.; 19865 to 1977
riield Pertners Gen, Partner 19635 to 1973
ense Orientaticn Conf. Asspro. Memder 1966 to 1968
Scudder Duo-Vest,-Inc. Director 1966 to date
Ravy league Member 19656 to date
Prect-Shad Foundarion Directox 1267 to date
¥all St, Club « Yexbe: 1967 to 1971
tniversity Club of New York Mexber 1¢67 to date
j‘aufman and Broad, Inc, Director 1968 to date-
Firsr Liberty Investo:s Gen. Fartner 1968 to 1977
Second Liberty Investors Gen. Partner 1969 to 1977
VICO (Corp. ; Directcer 1969 to 1977
SSP Industries, Inc. Direstor 1969 to 1978
. Triangle Pacific Corp. Director 1969 to date
Katy Industries. Inc, Directocr 197C to date
N.Y. Pla:a Clri Member 1971 to 1877
American Housing Parincrs Director 1971 to 1872
Electro Audio Dynamics Director 197¢ o 1979
Economic Club of New York Member 1972 to date
General Housewares Corp. irector 1973 to 1974

{Continued)




TTACHMENT A

(Continued)

€
-
5]
]
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Crganizaricn (if any)

K.v.U, Law Aluzni Assn. fxec, Com. 1873 to 1977
Steoenbridge Country Club” Member 1273 to 1979
Scnd Ciuvb of New York Mexber IG74 to date
A-T+=0 Inc, Jirector 1875 .te date
Metropolitan Museum of Art Mezher 2975 vo date
¥.S. %aval Inmstitute Mezher 18753 to 1977
N.Y.U. Law Sch. Securities Inmst. Aévisery Bd. 1275 to 1978
.Y, Coznty Sheriff's jury Mezber 1875 to 1979
Scudder Dug-Vest Exchange Fund Divector 1975 to date
India Eouse (luncheean club) Mezber 1978 to date
Sheller-Glodbe Corperasion Director 1679 to date
Greemwich Country Ciub Vézber 187% to date




GCovernment
Experience:
1G£3-46 T.S. Navv;  served to Lietuenant {j.2.} in the
Pacific and China, .
1854 Department ¢f Defense;  Joint Livilian Orientation
Conference (one weex),
1987 C.E, Army War
(one weev).
1868 .8, Army. var Cellege; Netional Fori.egy Seminar
(one weer .
1970-7% . Department of Transpeorcation;
Passenger Corp. {amtrawj,
Advisory Panel.
197% .S, Navy war Ccdllepe:;  Current fizategy Forus
(3 davsy.
Folitical "
affilierions
and activities:

Weld in . and services
es or eiection

ubl
Speaker, New York Ycung Repudlicans, 1948-52.
Contributions ard funds solicitations feor Fresidential
czndidates: Dewey, Eisenhcwer, Goldwater, Nixon, Forc
end Reagan,

Trustee, Republican Senatorial Trust, 1978 te date.
Chairman, Reagan New York Finahce Commi e, 1979-82,

Qr8
tte

BEST CCPY AVAILABLE



TTACHMENT D

ibetions: During the last eight vears, coarributions rangi

$500 to §$5,000 have bLeen made to:

zré M. Kixon Alfonse D'Amato

lé R. Ford Jacod K. Javits

1< Reagar, Robert Packwood

td H. Baker John G. Tower
Jazes Buckley James R. Thowpson

ng

frem



cations:
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ATTACHMENT E

qualificatrions to serve -in the pgsition to

State Iully your

which vecu have been named.
2 ey e - - £ ren. New Y Stock
As an investment banker, a director of seven Few York Stoc

Exchange listed corperatiens (including 2 securities firm
and an investment cczpany), & Danager of substantial
park‘ol‘os and a ‘o;ue* secuTity analyst, retail and
instirutional acecount executive, I have had 30 years of
experience in the principal incdustries regulated directly
by the Securities &ré Exchange Cozmission, and with broad
cross sections of investors and lssuers of securities,

As a result of having structured and consumpated billions of
dollars ef corporate Iinancin mergers and acquisitions

and having served on the boar of seventeen publicly owned
cerperaticns (ranging frexz smal cmestic to large multi-
naticnal concerns), T 2z elsc faziliar with cperational,
finzncizl and regulatory problems in @ number cf industries.

I am 2 graduare of versity of Southern Califernia, the
Harvaré EBusiness School and Rew Yorw University Law Schoolj
have adfressed legal, business, financial and academic groups;

wrirten avticles on relevant subjects; and participated in
financizl &ad economic meetings here and in eastern and

western IZurope, Latin America, n..lca the Middle and Far
East. .

The foregeing experiences have convinced we that in order to
maintain cur cospetitive positicn in the werld commeairy
and improve ovr standard cf living, we must accelerate our
rate of capital formation by: previding greater incentives
to save and invest) recucing our ﬁgalatory burdens; -and
maintaining investors' confidence in our public markets
through effective disclosure and ant

i-fraud enfercement.,



Potential conflic
cf interest:

-
e

2.

30

ATTACHMENT ¥

, liabilities or othef

List any investwents, chligarions
relaticnships which =ighz invelve poreatial conflicts”
of interest wizh the positicn To which you have been
nominated., 3
i az an cfficer or director of:
Vice Chairman an€ a DTirector cf the E. ¥, Huttoa
Group ‘inc. =nd E. F. Huttea & Lompany Inc.
Director, A-T-0 Inz.
Directer, Katy Industries,
Director, Kacfzman aad Ercacd I
Direc'“r, Pratr-Shad Founcation
irector, Scudder Iuio-Vest Inc.
Directer, Scuéder Buo—Vest Exchange Fund
Directer, Sheller-Glcde Corp.
ic Cerp.
My wife, deﬂendeﬁ ehild 2ad I hold investments. in:
A~T~0 Inc. raty Inc,
tmeérican Raefzen & Zroacd Inc.
Atlantic Last. Chance  Fund
Browning Leverage Fad Boston
Cash Res 11 Lille Ce.
{hryslier Mar Tierra Iac.
Chaparra MG QL1 Coro.
Citicorp wuYL Muni. Asst. Corp.
Clark Eguipment Co. X.Y.S. Tax anticipation Note
Crzig Ccrp. %.Y.5. Gen'l Cbligs.
Crow.Denware AS550C. Syracuse NY bonds
Data Gennral Cory. Norrhgate Realty Inv,
De Lixe (heck Printers Inmz, Omicron Films Incg
Eastma* Kodak Co, Pavless Cashways Inc,
agt Strovdsberg ASSTC, rfizexr. Inc
rench Apartments Putnas Uuce Fund

»xon Lerp,
ram_ngpr;mc AS50C,
Gen'l Reins. Carp.
Georgia Pacific Cerp:
E. F. Hurton Group Inc.
Hystexr Co.

Indian Wells Drilling
Intel Corp.

I.B.M,

v Byl "1

Raychem Cero.

Ravtheon (o,

S&P Ind, ‘Iac,
Schlumberger Ltd.
Scudder Duc~Vest
Sheller~Glcbe Corp.
Sigwma Aldrich Corp.
‘Tempe Apariments
Triangle Pacificz Corp.

(Continued)
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ATTACHMENT F
(Continued)

Tysishare Inc.
wWang Labs.
Wheelabrzator Frye Inc.

Scudder Cash ‘Investment

Fidelity Daily Income
Canada Southern Petro,
Lawson Products
¥erchants Natl. Bank
K.Y, St. Power Aurh,
Speer Hardware Co,

United Censo 0il & Gas Ltd.

American Cranamid
American Home FProducts

Bethlehen Steel

CSX. Corp.
Caterpiilar Tractor
Dome Petrolewm
General MotoTs
Internaticnal Paper
Kennecott Corp.
Mobile 0il

Nazional Detroit
Phillips Petrolewm
Texas Utilitles
Virginia Elec. & Pwr.

€o.



Potential conflicts
of interest:
5. Explain %iow you will resolve any potential conflict of interest
that may be disclosed by vour responses to the above items.

e

. a, If co.firmed I will resign as an officer and cirector cf .the
E, F, Huiton Group lnc. and its subsidiaries (“Hutton™). 1
have no Lndersuandlns to return.to Hutton and have elected
to retire and receive retirement pay at age €5 from a fuily
vested 2nd funded pension fund administered by the Banx cf

s i New York.

b, While divesting &y Hutton shares (which will be comsleted within
120 davs after taking office), I will recuse =myself Irez ail
specific matters involving Hutton, ~ Thereafzer T wiil recuse
nvself from exemptive orcers corcerning transactions 1o whigk
Hutton is a party or participant - ancé enforcement proceecings
against or *eLatlng to Hutton copcerning wmaltters wn;c
occurred during my tenure with Huiton.

will resign my directorships and recuse o
oncerning acticas taken by such boards shile 1
nd on a case-by-case basis from other matters concern
uch.companies which occurred while T was e divecror.

tn [ I
ks
o
7]
]
V. I
¢
i
(LS ]
oo
L]

d. T will recuse mvself orf
28 necessary to avoif
the lack of actual con

e-byr-case basis from cther e
a&T b

se
pezrance of imprepriery, desgite

oy
o m

o
i
flicts.
e, The securities held by wr wife ané me
" Trusts, To the extent required hv the §
appliceble law, I will recuse myself from ma
companies whose securities are nelc for the henefit o
wy wife or dependent child, except to the extent that s
securities are not consicered to raise conflicts of int
, because they have been placed in trusts qualified wvader
o ; thics in Government Act, cor waivers of disqualificario
the law have been received or neither my wif den
nor I have knowledge of them.

i
0
bt
O
by g
b
w2
4
fir
Fraen
Vb
thy
poe
L]
o
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o
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f. In order to discharge effectively the obligations cf =y effice,
I will not recuse myself from Comrission deliberations invclving
general policy issues, legislation or rule-msking proceedings.




SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

o S oo heile, 1981

The Honorable Edwin Garn

Chairman :

Camittee on Banking, Housing, and Urban Affairs
United States Senate

Washington, D.C. 20510

Dear Chairman Garn:

In connection with the nomination of John S. R. Shad to be a Camis-
sioner and Chairman of the Securities and Exchange Camission, your staff has
requested that I advise you concerming Comission enforcement proceedings
against entities with which Mr. Shad had some relaticnship. : Those actions
and Mr. Shad's relationship to the named entity were: ,

1. In the Matter of E. F. Hutton & Co., Inc.,
Adninistrative Proceedings File No. 3-5637
(Findings and Order, 1979)

Iﬁ the Matter of E. F. Hutton & Co., Inc.,
Administrative Proceeding File No. 3~5579
(Firdings and Order, 1979)

In the Matter of E. F. Hutton & Co., Inc.,
Administrative Proceeding File No. 3~1822
(Order, 1969)

Mr. Shad has been a director of E. F. Hutton & Co.,
Inc., from 1965 to the present; and a director of

its parent; The E. F. Hutton Group, Since 1374.

None of these matters involved Hutton Senior management.

2. SEC v, Katy Industries, Inc., et al., Civ. Action
No. 78C-3476 (S.D., Ill. 1978)

Mr. Shad has been a director of Katy Industries
from 1970 to the present.

3. SEC v. AT-O, Civ. Action No. 77-1324 (D.D.C. 1978)

Mr. Shad has been a director of A~T-0 from 1975 to
the present.
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The Honorable Edwin (Jake) Garn
Page Two

4. In the Matter of Merrill Lynch, Pierce, Fenner &
Snith, Inc., et al., Administrative Proceeding
File No. 3-1680 (Findings, Opinion and Order, 1968)

Fairfield Partners was one of the institutional
respondents in this action.  Mr. Shad was a
non-managing general partner of Fairfield Partners
from 1965-1969, and a limited partner from 1969-1973,

From a review of the available documents. in these cases, it appears
that Mr. Shad's conduct was never a matter of question in any of these pro—
ceedings. Moreover, it appears that none of .these proceedings involved
persons under Mr. Shad's supervision. Mr. Shad is not now the subject of
any Commission inquiry or enforcement proceeding. : e

I have consulted with Stanley Sporkin, Director of the Commission's
Division of Enforcement, who concurs in these representations. If I can
be of any further assistance, please do not hesitate to contact me.




THE WHITE HOUSE

WASHINGTON

May 29, 1984

MEMORANDUM FOR FRED F. FIELDING

FROM: JOHN G. ROBERTSW

SUBJECT: Legality of Nominations for the Unexpired
Remainder of a Term and the Next Subsequent
Full Term .

John Herrington has asked for an opinion on the legality of
the practice of submitting nominations to the Senate for the
unexpired remainder of a term and next subsequent full term.
Senators Cranston and Metzenbaum have objected to a floor
vote on the eleven pending nominations to the Board of
Directors of the Legal Services Corporation, on the ground
that six of the nominations are for the remainder of terms
expiring on July 13, 1984, and for the full terms commencing
on that date and expiring on July 13, 1987, Senator Baker
has requested Senate Legislative Counsel to prepare an
opinion on the issue, and Herrington has asked our office to
do so as well. According to Herrington, Baker will bring
the nominations to the floor after these opinions are
completed.

Pursuant to 42 U.S5.C. § 2996c(b), "[alny member appointed

[to the Board of Directors of the Legal Services Corpor-
ation] to fill a vacancy occurring prior to the expiration

of the term for which such member's predecessor was appointed
shall be appointed for the remainder of such term." This
provision, which has counterparts throughout the U.S. Code,
is designed to preserve "staggering" in the expiration of
terms of service. On March 19, 1984, the President submitted
nominations for the Board of Directors of the Legal Services
Corporation, separately listing six individuals for the
remainder of terms expiring on July 13, 1984, and the same
individuals of the full three~year terms beginning on that
day (Tab A).

The legality of this practice was specifically addressed and
approved by the Office of Legal Counsel in 1960 (Tab B).

The question addressed in the OLC opinion was precisely the
one before us, viz., "whether the President may without
legal objection submit a nomination, for confirmation by the
Senate, of the appointment of an individual to a vacancy for
an unexpired term of office and at the same time to the
vacancy for the full term which immediately follows." The
opinion noted that there could be no objection to the



nomination for an unexpired remainder of a term, so the
issue was simply whether the President could submit a
nomination for an office that will not become vacant until a
future date (in this case, July 13, 1984). The opinion
concluded that the President possessed such power, provided
that the full term began during his own period of office.
The President regularly submits nominations for the
reappointment of incumbents prior to the expiration of their
terms, the opinion noted, and:

Consistently with the foregoing it must be. concluded
that a nomination may be made at the same time for an
unexpired term and a full term of office to follow upon
each other. The fact that the nominee is an individual
not theretofore appointed, rather than an incumbent in
office, may be an element for the consideration of the
Congress, but it cannot be said to affect the applica-
tion of the principle which has become established;
i.e., that in the absence of a specific law to forbid
it, the President may make appointments to offices
which will become vacant within the time when he has
the power to fill them.

The President's power to submit nominations for prospective
vacancies was also thoroughly reviewed by the Department of
Justice in the course of the ill-fated nominations of
Justice Fortas to succeed Earl Warren as Chief Justice and
of Homer Thornberry to succeed Fortas. Warren resigned
effective upon the qualification of a successor, and Presi-
dent Johnson nominated Fortas to be Chief Justice and
Thornberry to succeed Fortas. Senator Ervin objected that
neither vacancy yet existed, since Warren still held office,
as did Fortas. A lengthy Justice Department memorandum
submitted for the record at the Judiciary Committee con-
firmation hearings concluded that "it is well established
that the President has power to nominate, and the Senate
power to confirm, in anticipation of a vacancy." The
memorandum reviewed many of the instances from the earliest
days of the Republic when this occurred, and noted that the
practice avoided continual gaps in the holding of important
offices. According to the memorandum, "{tlhere is nothing
inconsistent with the Constitution in the practice of
anticipatory nomination and confirmation.... To the
contrary, this practice is sanctioned by the Constitution
and the experience under it throughout our history."
Hearings Before the Senate Committee on the Judiciary on the
Nominations of Abe Fortas and Homer Thornberry, 90th Cong.,
2d Sess. 365, 381 (1968).

The guestion of the President's power to nominate an indivi-
dual for an unexpired remainder of a term and a subsequent



full term was prominently presented at the beginning of this
Administration, with the nomination of John Shad to the
Securities and Exchange Administration. You will recall
that Shad was nominated on April 1, 1981, for the remainder
of a term expiring on June 5, 1982, and the full term
running from June 5, 1981 to June 5, 1986. Shad agreed to
resign the term expiring June 5, 1982, on June 5, 1981, and
succeed into the full five-year term commencing that day.

On April 8, the Senate confirmed Shad both for the unexpired
remainder and the full term opening up on June 5, 1981.

The Shad case presented an unusual wrinkle, in that Shad
resigned his unexpired remainder term before it expired to
succeed into the next full term vacancy on the SEC, rather
than the full term succeeding his unexpired remainder term.
This procedure was considered advisable in light of the
length of the unexpired remainder term, some 15 months. The
Shad case, however, clearly demonstrates Senate consideration
and acceptance of the practice in guestion.

Indeed, it has been fairly common over the course of several
Administrations for nominations to be submitted and approved
for the unexpired remainder of a term and the next subsequent
full term. A random sampling of 23 such instances compiled
by the Executive Clerk's office (Tab C) indicates that the
practice dates at least from 1930. The average length of

the unexpired remainder term in the sampling (excluding the
unusual Shad case) is about three months. The unexpired
remainder term in the instant case was just under four
months at the time of nomination, and is now only six weeks.

In sum, logic, documented past practice accepted by the
Senate, and prior opinions by the Department of Justice all
establish beyond doubt that it is proper for the President
to submit nominations for the unexpired remainder of a term
and the next subsequent full term. The only legal limitation
is that the subsequent full term must commence during the
President's tenure in office (and, although the question has
not come up, perhaps during the same Congress), and as a
policy matter it seems best to avoid the practice when the
unexpired remainder term is longer than a few months. None
of these potential problems are present in this case. The
Senate is, of course, completely free to confirm a nominee
for the unexpired remainder term and not the subsequent full
term, although I am aware of no instance in which it has
done so.

A memorandum for Herrington is attached for your review and
signature.

Attachment



The following are some examples of the President having nominated

an individual twice on the same day, for the remainder of a term and
for a full term:

CIVIL AERONAUTICS BOARD

Barbara E. McConnell -- nominated 8/31/83, for the remainder

of the term expiring 12/31/83, and for the full term
expiring 12/31/89.

James Robert Smith ~-- nomlnated 7/25/80, for the remainder

of the term expiring 12/31/80, and for the full term
expiring 12/31/86. :

Elizabeth E. Bailey -- nominated 7/8/77, for the remainder

of the term expiring 12/31/77, and for the full term
expiring 12/31/83.

Gloria Schaffer -- nominated 7/13/78, for the remainder
of the term expiring 12/31/78, and for the full
term expiring 12/31/84.

CONSUMER PRODUCT SAFETY COMMISSION

Samuel D. Zagoria -- nominated 9/29/78, for the remainder
of the term expiring 10/26/78, and for the full term
~expiring 10/26/85.

Stuart M. Statler -- nominated 6/14/79, for the remainder

of the term expiring 10/26/79, and for the full term
expiring 10/26/86.

FEDERAL HOME LOAN BANK BOARD

Anita Miller -- nominated 4/7/78, for the remainder of the
term expiring 6/30/78 and for the full term expiring
6/30/82. A

Andrew A. DiPrete -- nominated 6/1/79, for the remainder of
the term expiring 6/30/79, and for the full term expiring
6/30/83.

Richard T. Pratt -- nominated 4/1/81, for the remaindgr_of the
term expiring 6/30/81 and for the full term expiring
6/30/85.

FEDERAL TRADE COMMISSION

David A. Clanton -- nominated 7/20/76, for the remain@e; of the
term expiring 9/25/76, and for the full term explring
9/25/83.

INTERSTATE COMMERCE COMMISSION

Charles D. Mahaffie -- nominated 12/3/30, for the remainder of
the term expiring 12/31/30, and for the full term expiring
12/31/37.

Willard Deason ~- nominated 8/18/65, for the remainder'of the
term expiring 12/31/65, and for the full term explring
12/31/72.
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NATIONAL CORPORATION FOR HOUSING PARTNERSHIPS

Herman J. Russell -- nominated 9/6/78, for the remainder of
the term expiring 10/27/78, and for the full term
expiring 10/27/81.

Alfred J. Fleischer, Sr. -- nominated 9/8/82, for the remainder
of the term expiring 10/27/82, and for the full term
expiring 10/27/85.

NATIONAL COUNCIL ON EDUCATIONAL RESEARCH

Paul Copperman -- nominated 8/20/82, for the remainder of the

term expiring 9/30/82, and for the full term expiring
9/30/85.

Donald Barr =-- nominated 6/2/82, for the remainder of the
term expiring 9/30/82, and for the full term expiring
9/30/85. ‘

NATIONAL COUNCIL ON THE HANDICAPPED

Robert V. Bush =-- nominated 8/17/82, for the remainder of the
term expiring 9/17/82, and for the full term expiring
9/17/85.

NUCLEAR REGULATORY COMMISSION

John Francis Ahearne -- nominated 5/19/78, for the remainder of
the term expiring 6/30/78, and for the full term expiring
6/30/83.

SECURITIES AND EXCHANGE COMMISSION

Richard B. Smith -- nominated 3/14/67, for the remainder
of the term expiring 6/5/67, and for the full term
expiring 6/5/72.

_ William Lucius Cary -- nominated 2/28/61, for the remainder
of the term expiring 6/5/61, and for the full term
expiring 6/5/66.

Harold Marvin Williams -- nominated 3/30/77, for the remainder
of the term expiring 6/5/77, and for the full term
expiring 6/5/82.

John S. R. Shad -- nominated 4/1/81, for the remainder of the
term expiring 6/5/82, and for the full term expiring
6/5/86.

SECURITIES INVESTOR PROTECTION CORPORATION

Adolph Philip Schuman -- nominated 9/1/78, for the remainder of

the term expiring 12/31/78, and for the full term expiring
12/31/81.
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THE WHITE HOUSE

WASHINGTON
May 29, 1984
MEMORANDUM FOR JOHN S. HERRINGTON

ASSISTANT TO THE PRESIDENT
FOR PRESIDENTIAL PERSONNEL

FROM: FRED F. FIELDING py.1p5 g4 oy

~ COUNSEL TO THE PRESID

SUBJECT: Legality of Nominations for the Unexpired
Remainder of a Term and the Next Subsequent
Full Term

You have asked for an opinion on the legality of the practice
of submitting nominations for'the unexpired remainder of a
term and the next subsequent full term. On March 19, 1984,
the President nominated six individuals to be members of the
Board of Directors of the Legal Services Corporation, for

the remainder of terms expiring July 13, 1984, and for full
three-~year terms expiring July 13, 1987. You have advised
this office that Senators Cranston and Metzenbaum have
objected to this procedure as improper.

There is no doubt that the President may submit nominations
for the unexpired remainder of a term and the next subsequent
full term, so long as the full term commences during the
President's term of office. The Justice Department Office
of Legal Counsel considered this precise question in 1960,
and concluded that "a nomination may be made at the same
time for an unexpired term and a full term of office to
follow upon each other." There is no gquestion concerning
the President's authority to submit a nomination for the
unexpired term, so the legal issue is simply whether ‘the
President may submit a nomination prior to the commencement
of the full term. It has generally been accepted that the
President possesses such power. The only instance in which
it was seriously questioned was in 1968, when Chief Justice
Earl Warren announced his resignation, effective on the
confirmation of a successor, and President Johnson nominated
Justice Fortas to be Chief Justice and Judge Thornberry to
succeed Justice Fortas. The Department of Justice submitted
a 30-page memorandum for the record of the hearings on these
nominations, establishing that the President may submit
nominations in anticipation of a vacancy. As the memorandum
noted, a contrary conclusion would result in continual gaps
in the holding of important offices. The Justice Department

memorandum concluded that the practice of submitting nominations

before a vacancy actually exists "is sanctioned by the



Constitution and the experience under it throughout our
history." Hearings Before the Senate Committee on the
Judiciary on the Nominations of Abe Fortas and Homer Thornberry,
90th Cong., 2d Sess. 365, 381 (1968).

As noted, the practice of submitting a nomination for the
unexpired remainder of a term and the subsequent full term
is nothing more than a combination of the clear authority to
submit a nomination for the unexpired remainder of a term
and the equally unobjectionable authority to submit a
nomination ~- in these cases, of the same individual -- for
the anticipated vacancy that will occur upon the expiration
of that remainder. The practice of simultaneously
nominating an individual for the unexpired remainder of a
term and the succeeding full term has been fairly common
over the years through different administrations, as
evidenced by the attached compilation of examples. In sum,
logic, documented past practice dating from at least 1930,
prior Justice Department opinions, and Senate acceptance all
establish beyond any doubt that the President may nominate
an individual for the unexpired remainder of a term and the
succeeding full term. In this case, there is no doubt that
the nominations for the Board of Directors of the Legal
Services Corporation submitted by the President on March 19,
1984, were proper.

Attachment

FFF:JGR:aea  5/29/84
cc: FFFielding/JGRoberts/Subj/Chron
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THE WHITE HOUSE

WASHINGTON

Y b ¥
May 24, 1984 2ABS68 o
MEMORANDUM FOR DICK HAUSER !
FROM: JOHN S. HERRINGTON AH
THROUGH : ROBERT C. MacKICHAN, JR
SUBJECT: LEGAL SERVICES CORPORATION - CONFIRMATION OF

BOARD OF DIRECTORS

A1l eleven nominees have been polled out of committee. However,
Senators Cranston and Metzenbaum have objected to a floor vote,
arguing that the nomination of 6 of the members for the remainder
of the unexpired term and the subsequent term is improper.

Prior to the hearings of the last four nominees, we asked the
Clerk's Office to prepare the attached 1list of circumstances when
this was done. It was introduced into the record during the
hearings. Senator Baker has now asked Legislative Counsel to
prepare an opinion regarding the legality of this practice, and
our Legislative Affairs Office has asked Presidential Personnel
to ask your office to do the same.

Senator Baker is prepared to bring all eleven nominees to the
floor as soon as these opinions are completed,



?i,‘ ’ Jm B. ca.lm ; ‘\
: Assistent Deputy Attomy Cenerel

" Bobert Kremer, Assistent At:otmy caml
IOfﬂ.m of lLegel Coumsel - .

! Pros?ectiwaypcinmby&! .

Thie will refer to your telepbone inquiry im which you .
raised the question’whether the President way without legal S
cbjection sulmit & noxination, for mﬂrmtioa by the Bcuate, ,
of the sppointment of co Sndividusl $o & vacency for am uo-
expired term of office end ot the reme time to the vecancy
for the full ters t@ﬁch eoedistely £ol}.mvs e

1. There i® po question of the President's suthority
to F111 the wmexplired term, 20 the guestiom becones one of
waether the Fresident may wmeke & nominstion to £111 an office
vhich will pot Docooe vacant until 2 future date. The prece=
dentes ¢nd sxthoririss we have exszined support the suthority
of the Fresidant to sudeit for conflimetion & candidste for
& prospective fell term of office, provided the full term
bepine within the/period during which his appointing power |
may be e:«m:ci%ﬁ/ﬁ To put this prineirle ioto curreat focus:

1/ ¥hitoey ve Vennaokivk, &0 K.J.L. 463, 469 Meches, Public
/ Gffices zod G:Ef.cﬁ:r:& § 133; Throop, Fublie Offfcers § $2;
42 foecican Jw;bm, Tublle Offficers § 99. £oe a2lso
€7 C.J.8. &'fim § 30, in vwhich cuztious czsce sre elted
sad fo whidh It 13 slatsd,
e gonnrsl ula is t.mt & prospective
‘e;;;n'*umt to £i11 a vicuncy sure to occur
in a ubllic eifice, zale Ly an offlcer who,
or 0¥ & boly vhich, s& then constituted, 15
&:&;:;h;-tﬁ:?d to £i11 the vscamey wiga it arises,
is, o m szt of & lew forbldding i, &
2114 gppelintuont, end verte title £5 the office
ﬁn the appoln &B. An gppeintuont Lo a mew office
to taa,,.. efle :.t ca the &5»&..»&2*.;,.,..&:"1%: of such office
ey b€ nede Lefove the law ertellishing such offlce
soes nto effoet. * * &7 (», 153)
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The Preeident is suthorized to make prospective appolniments
to anJoffice the tens of vhich begins before Jenuary 20,
1961

Appolnt=ent in enticlipation of & vacency eccurring after
the suthority of the sppointing power has espired is odbjection-
gble 28 e effort to forestall the rights end p 7rngatives
of & puccessor. - As characterized by coe couxt

" & % % gn appointment thus mede by

antlcipation, has oo other basis then ex-
exd convenience, and can omly

darive its tinding force ond effoct from
'the supposition that thaxe will b2 no
change of porson, and compsquently of
will, on the part of the eppolistiag
pover, betvesn the dete of the exercise
of that power by saticipstion, end that
ef the necessity for the exerciss of
¥ zuch power by the vacz:my of the ¢ifice.

e & % ywe hold it to ba entivrely
tngdmicaible & ® 2 ghat the Covernox
> znd Senate can forestsll the sctiom
of thelr # & % guccessors in eoffice,
& &k "

A court in & Quo warranto sctiom spainst & mecber of &
rallrood commicolion wrheld the "rule of the coaoon lavw™ that
en officer clowdwithmmafapoﬁatzm: carnot meke &
prospective eppaintnant 1o £111 2o anticlpated vacancy in es

72] Thua uetler of conpessional attitule tunzyd cemfirnsticn
/ is rat, of course, a consilerstion in t1is poaorendim.
'3 Ivy v. Lusk, 11 La, 2on. 485 (1 5-5) "ze £leo Doard of
2?\3:1?% We ﬁ-ﬂ?ﬁ e"&“’ AS . &';d 6, ‘,.'-42 y\y. 1’ E&..rd
of Blrcoution of ua:;y?& Coumty va 1oCuooey, 32 §.%.24 26,
’235 Kr. €92; Tgaple ve. Dethloff, 28 N.E.Zd 850, 253 K.Y.
;, A‘Q’"le T i’:é?:-?mm é’ 33 E. Ec 55 1?3 ﬁ.Y. 259.
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office the term of which’ after his own term and power
to appoint have expired, :

2. The practice cuzxrently followed, with respect to
the remcwel of eppeinteuonts to Sncusbents in offices with
stated terms, conforms with the foregoing. The President
vegularly submits to the Comgress prior to the expiratiom
of the incmbent’s ters a nominetion for his sppointment
to the full term which follows espirstion of the teram he is
currently £illing. For exmmple, there is presently pending
before the Senste the nominatfion of Richard A. Chappell
te the Tosrd of Parcle. Submitted en March 21, 1960, the
rominstion 4s for the sizm-yesr term calding Septexber 30,
1566. Mr. Cheppell's current term will not expire until
Septoxber 30, 1960

rerhsps & move striking ezszople of the President’s

ezercise of the suthority to £111 offices in vhich the
L vaczney 48 prospective is 4llustrsted by the pending
! prospective nozination of & 1ife~temume federal judge.
Villisen H. Tichers has boon nomineted to boeoome & Dnited
States Pistiict Julge in Comnacticut wlen that office
beeomes vacant upon elevation, following confirmation, of
j J. Joseph Smith. Judlge Soith was noxminated at the sgme
! time to bazcome a Juige of the Clircuit Court of .Appenlﬁe

7/ Etete v. Suvlliven, 90 EB.E. 146 (Chio, 150%); Eberle v.
Clark, 87 Comm. 537, 89 Atl. 172.
/él Tule 4llustration could be duplicsted in muserous 4o
' Blences. 5o e.8. Doard of Fersle moobers Grout end
_ Hurch serving terme ending Septender 30, 19359, pomi-
; " msted om August &, 1959, for terms to end ca Seprene
f bar 30, 1965. Efeo2 alseo Intersteie Coscerce Comissloners
Frecs end Coff, nowinsted om Aupust 11, 1959, while
eorving in wmoexpired tersms, to oow saven-year terms
/ ensing Decoclar 31, 1968.
5/ Ceog. Toc., Jmmary 11, 1960, p. 210,

e s aisinan s, B . it iamianis

{
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b Comnplstently with the foregolng it must be concluded
that & nomination may be mszde at the seme time for em uo-
expired ternm and 2 full term of office to follow upon each
other., The fact that ths nominse is an individusl not there-
tofore eppointed, rather then an incuzient in office, may
be en elexmsnt for the comsideratiom of the Congress, but
it cennot be gald to affect the application of the principle
which has beccoe ast3"“’113}3@‘3; i.e., that in the sbsence of

g gpecific law to forbid it, the President may make appoint-
ments to offices which will become vacant within the time
when he has the power to fill them. |



 ??2295%

MAR 19 1084 /7

005 : 7
.ﬂvzavééeyéZZZ;722%4%24424422729;

(///p/////gg/g The following-named persons to be Members

of the Board of Directors of the Legal Services Corporation for the
terms indicated:

For the remainder of the terms expiring July 13, 1984:

William Clark Durant III, of Michigan, vice
William J. Olson. t

Paul B. Eaglin, of North Carolina, vice
Robert Sherwood Stubbs, II.

Pepe J. Mendez, of Colorado, vice
Peter Joseph Ferrara.

Thomas F, Smegal, Jr., of California, vice
David E, Satterfield, III.

Basile Joseph Uddo, of lL.ouisiana, vice
Howard H. Dana, Jr.

Michael B, Wallace, of Mississippi, vice
George E. Paras,

For the remainder of the terms expiring July 13, 1986:

Hortencia Benavides, of Texas, vice
Ronald B. Frankum,

Leaanne Bernstein, of Maryland, vice
Albert Angrisani,

For the terms expiring July 13, 1986:

Lorain Miller, of Michigan, vice
Milton M. Masson, Jr.

Claude Galbreath Swafford, of Tennessee, vice
Robert E, McCarthy,

Robert A, Valois, of North Carolina, vice
Donald Eugene Santarelli,
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For the terms expiring July 13, 1987:

William Clark Durant III, of Michigan. (Reappointment)
Paul B. Eaglin, of North Carolina. (Reappointment)
Pepe J. Mendez, of Colorado, (Reappointment)

Thomas F., Smegal, Jr., of California. (Reappointment)
Basile Joseph Uddo, of Louisiana. (Reappointment)
Michael B, Wallace, of Mississippi. (Reappointment)




