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Section 1344 of Title 31 as amended.
139y
Sectiéﬁ(”“éassenger motor vehicle and aircraft use

'Ra) Except as specifically provided by law, an appropriation
may be expended to maintain, operate, and repair passenger motor
vehicles or aircraft of the United States Government that are
used only for an official purpose. An official purpose does not
include transporting officers or employees of the Government

between their domiciles and places of employment except~-
(1) medical officers on out-patient medical service;

(2) officers or employees performing field work requiring
transportation between their domiciles and places of employment
when the transportation is approved by the head of the agency;

and

{(3) when an agency head makes a determination that an
emergency exists or that highly unusual circumstances present
safety, security, or other ope;ational considerations which make
such transportation, on a temporary basis, essential to ﬁhe
conduct of official buéiness, providéd thét, the Director of the
Federal Bureau of Investigation shall be afforded such .
transportation on a permanent basis. The authority to make a
determination required by this subsection is non-delegable. The

convenience or comfort of the employees to be transported is not



a sufficient reason for the authorization of transportation under

this subsection.

(b) This section does not apply to a motor vehicle or

aircraft for the official use of~-
{1) The President and the Vice President;

(2) (A) such persons with the rank of Assistant to the
President to be designated by the President, whose compensation
is fixed at rates at least equal to the rate of basic pay set for

Level 11 of the Executive Schedule;

(B) the head and deputy head of each Executive
Department listed in section 101 of Title 5; the General
Accounting Office; and such other agencies deemed by the
President to have Cabinet level status or the equivalent,
provided that no more than three such agencies shall be so
designated at anytime. Provision of transportation under this
subsection shall be granted only upon the determination of the
agency head that such transportation is appropriate. The
authority to méke this decision shall be non-delegable.

{C) the héads of all other establishments in the
Executive Branch whose positions are classified at Level II of
the Executive Schedule by section 5313 of Title 5, except those

specified in section 3502(10) of Title 44;



(D) such members and employeés of the Congress as each

House may by rule direct; and

(E) the Chief Justice and Associate Justices of the

United States, in the discretion of the Chief Justice®™.

(3) Principal diplomatic and consular officials, the Under

Secretaries and Counsellor of the Department of State;

(c) The transportation of the spouse of any officer,
employee, or member listed in subsection (b) of this section may
be deemed to be for an official purpose when such transportation
is incident to the performance of official business by the listed

officer, employee, or member.
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i OFFICE OF ADMINISTRATION
) Washington, D.C. 20503

January 21, 1986

NOTE TO JOHN ROBERTS

v
FROM:  ARNOLD INTRATER %

Per our hallway conversation.
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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINOTON D.C. 8050
e - C

praen L e

n 1Mt 2B

mep Ut

OEC 30 1985

The Honorable James C. Miller, III .-  °
Director e R . LSIT
Office of Management and Budget ~
Executive Office of the President

Dear Mr. Miller:

We need your assistance in following up on our recently
issued report titled Use of Government Motor Vehicles For The
Transportation Of Government Officials And The Relatives Of
Government Officials (GAO/GGD~85-76, Sept. 16, 1985). This
report {(enc. 1) was based on a governmentwide survey of federal
officials' use of government vehicles for home-to-work
transportation and use of government vehicles by federal offi-
cials' relatives for any purpose. Our survey was conducted at
the request of Chairman Brooks of the House Government Opera-
tions Committee. Because of the large number of organizations
involved, the short time period allowed for responding to our
survey, and apparent misinterpretation of the applicable law in
some instances, we are seeking assistance from the Inspectors
General and other internal review offices to follow up on our
preliminary conclusions that some officials and relatives
received unauthorized transportation.

Use of a government vehicle for home-to-work transportation
is prohibited by 31 U.S.C. 1344, unless the individual fits one
of the limited exceptions provided in that act or is exempted by
one of a few laws related to specific agencies or specific
agency officials. Appendix 1I, and related footnotes in our
September 16, 1985, report will provide you with examples of
various situations where use of a motor vehicle for home-to-work
transportation was authorized and some situations where the use
was not authorized. We are also enclosing a copy of a 1983 GRO
legal opinion addressed to Chairman Brooks tha; definitively
reviews the existing law (enc. II).

During April and May 1985, we sent letters to approximately
250 federal organizations asking whether, since January 1¢85,
any officers or employees were permitted to use government
vehicles to travel between their homes and places of employment
and whether any relatives. of officers or employees were per—
mitted to use government vehicles to travel to any location. We
asked each organization to identify the person receiving such
transportation, the frequency of use of the vehicle, and the
authority or justification relied upon for each such use.

_A0A



Solely on the basis of the justifications provided by the
federal organizations, we reached preliminary conclusions that
some officials and relatives of officials were receiving
unauthorized transportation. (See app. 11 of the enclosed
report.) However, our conclusions represented the preliminary
views of our Office of General Counsel, based on its review of
the information provided by the organigations. Thus, they were
tentative in nature and not formal decisions of the Comptroller
General. Further legal and factual review is necessary to allow
formal decisions to be made.

In view of the above, we ask that you designate a senior
agency official, preferably the head of your internal review
office if applicable, to take the following steps to aid us in
responding to the Committee.

--Assure that all officials’ use of government vehicles for
home-to-work transportation and relatives' use of motor
vehicles for any purposes was identified and included in
your organization's response to our survey request
letter. '

--Verify the accuracy of the justifications provided to
us for those officials and relatives receiving
transportation.

--Evaluate the legal and factual circumstances for (1) each
use of a government vehicle that we tentatively concluded
in our report was unauthorized and (2) any such usage
that is identified as having been unreported in response
to our survey reguest.

-~Compute the amount of reimbursement due the government
from each official and/or relative since January 1, 1985,
if it is determined that there was, in fact, unauthorized
use of government vehicles.

--Initiate collection actions for any reimbursement due the
government.

Our Office of General Counsel will assist the official you
designate in reviewing the legality of the use of government
vehicles in any cases where the official believes such
assistance is needed. For assistance in this regard please
contact Mrs. Rollee H. Efros, Associate General Counsel, on
275-6263. Also, should it be determined that unauthorized .
transportation has been provided, enclosure III outlines some of
the factors which we believe should be considered in computing
the amount due the government.

If you or the official you designate have questions
concerning other than legal issues related to this request,
please contact Mr. Hugh Pollon on 557-2964.

2
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We ask that the official you designate report initial
findings to us within 30 days of the date of this letter and
that further reports be provided every 30 days theresafter until
all issues are resolved. Please address your organization's
reports as follows:

Mr. William J. Anderson

Director, General Government Division
U.S8. General Accounting Office

Room 3866

441 G. Street, N.W.

washington, D.C. 20548

We will greatly appreciate your assistance in following up
on this matter for the Committee.

Sincerely yours,

'=:>-F7f:kawi§dtruhuh~u

& Milton J. Socolar
Special Assistant to the
Comptroller General

Enclosures
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THE WHITE HOUSE

WASHINGTON
January 28, 1986

MEMORANDUM FOR JACK CARLEY
BOYDEN GRAY
ALAN HOLMER
PAUL THOMPSON =

FROM: Christopher Hickgjiij\

SUBJECT: Taxation of Commuting Benefit of Government
Furnished Automobile ~- Applicability to Federal
Officials

The Tax Reform Act of 1984 provides for the taxation of certain
employer furnished "fringe-benefits". Included in these taxable
benefits is the value of an employer supplied vehicle.

Based on a preliminary review of the IRS Temporary Regulations
issued December 23, 1985, it appears that the Vice President and
the current and former U.S. Trade Representatives, National
Security Advisers and OMB Directors, as well as the Deputy
Director of OMB, will have reportable taxable income from such a
fringe benefit for 1985. Specifically, the use of employer-
provided vehicles for commuting is taxable. This is true even
when the automobile is provided because of security concerns.
Additionally, except in the case where there is a security basis
for the use of the automobile, the wvalue of the chauffeur's
service is also taxable.

Because the Office of Administration handles payroll for the EOP,
I am required to notify your current and former principals of the
value of these fringe benefits for tax year 1985, and to withhold
wages toward payment of any tax liability. Before I can do that,
however, I would like to arrange a brief meeting to discuss with
you further details and explain what procedures my office pro-
poses.

Later today, my secretary will call to set up a mutually con-
venient time. My office will have to issue a notice to your
_principals about this tax liability by January 31, 1986. Con-
sequently, if you are not in a position to attend the meeting
(today or tomorrow at the latest) please designate an alternate
who can speak for you.

If you want more information before the meeting, you may wish to
call Arnold Intrater, General Counsel of the Office of Administra-
tion, at extension 6226. I have attached a copy of the relevant
law and regulations.

ccs “John Roberts
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Juh 1N DEFICIT REDUCTION ACT OF 1984 P.L. 958-369
Sec. 531

Jofined benefit plan shall be treated as an annual addition to a
“efined contribution plan for purposes of subsection (c).

“12) INDIVIDUAL MEDICAL BENEFIT ACCOUNT.—For purposes of
saragraph (1), the term ‘individual medical benefit account’
seans any separate account— A

“(A) which is established for a participant under a de-
fined benefit plan, and

“B) from which benefits described in section 401(h) are
payabie sclely to such participant, his spouse, or his de-
pendents.”

¥ TEQUIREMENT THAT SEPARATE AccoUNT BE MAINTAINED FOR 5-

Pi = »p OWNER.—Subsection (h) of section 401 (reiating to medical,
oo uenefits for retired employees and their spouses and depend-
=+ iz’ amended by striking out “and” at the end of paragraph (4,
by = riking out the period at the end of paragraph (5) and inserting
in i:cu thereof “, and”, and by adding at the end thereof the
f4 cwing new paragraph:

“16) in the case of an employee who is a 5-percent owner, a
~eparate account is established and maintained for such bene-
itz payable to such employee (and his spouse and dependents)
and such benefits (to the extent attributable to plan vears
?'fur,r:-inning after March 31, 1984, for which the employee is a 5-

=rcent owner) are only payable to such employee (and his

nouse and dependents) from such separate account.

Fe-urposes of paragraph (6), the term ‘5-percent owner’ means any
“mi'vyee who, at any time durmg the plan year or any preceding
olen year during which contributions were made on behalif of such
€ “""ezé is or was a J-percent owner (as defined in section
oo 1B

: F‘-‘P eCTIVE DATE—The amendments made by this section shall
P' » to vears beginning after March 31, 1984.

SEC 329, CERTAIN ALIMONY TREATED AS COMPENSATION.

-+ IN GENERAL.—Paragraph (1) of section 219(f) (defining compen-
2700 1§ amended by adding at the end thereof the following new

wwnce: “The term ‘compensation’ shall include any amount in-
Cudibie in the individual's gross income under section 71 with
respect to a divorce or separation instrument described in subpara-
€raph (A) of section 71(bX2).”

by CONFORMING AMENDMENT.—Subsection (b) of section 219 is
amended by striking out paragraph (4).
- tc) ErrecTIVE DATE —The amendments made by this section shall
apply to taxable years beginning after December 31, 1984.

Subtitle C—Tax Treatment of Fringe Benefits

SEC. 531, EXCLUSION OF CERTAIN FRINGE BENEFITS FROM GROSS
INCOME.

(a} ExcLusioN oF CERTAIN FRINGE BENEFITS.—
. (1) IN GeNERAL.—Part III of subchapter B of chapter 1 (relat-
ing to items specifically excluded from gross income) is amended
by redesignating section 132 as section 133 and by inserting
after section 131 the following new section:

98 STAT. 877




P.L. 98-369
Sec. 531

NoT,

LAWS OF 98th CONG.~2nd SESS,

*SEC. 132. CERTAIN FRINGE BENEFITS.

“(a) ExcLusioN FroM Gross INcOME.—Gross income shall :' ,
mclude any fringe benefit which quahfies as a— 3

“(1) no-additional-cost service, 3

*(2) qualified employee discount,

(3 workmg condition fringe, or

*(4) de minimis fringe. i

“(b) No-ADDITIONAL-COST SERVICE DEFINED. —For purposes of th
section, the term ‘no-additional-cost service’ means any service pag
vided by an employer to an employee for use by such employee if

“(1) such service is offered for sale to customers in the orgle
nary course of the line of business of the employer in which ¢
emplo»ee is performing services, and

“(2) the employer incurs no substantial additional cost {§
cluding forgone revenue) in providing such service to the @
ployee (determined without regard to any amount paid by i
employee for such service).

“¢) QuariFiep EmpLovee Discount DeFiNep.—For purposes
this sectlon—

*(1) QUALIFIED EMPLOYEE DISCOUNT.—The term ‘qualified e
ployee discount’ means any employee discount with respect
qualified property or services to the extent such discount d
not exceed—— .

“(A) in the case of property, the gross profit percentage
the price  at which the property is being offered by
employer to custdmers, or &

“(B) in the case of services, 20 percent of the pnce
which the services are being offered by the employer
customers.

“(2) GROSS PROFIT PERCENTAGE.— T

“(A) IN GENERAL—The term ‘gross profit percentag
means the percent which— 4
“(1) the excess of the aggregate sales price of propet}i
sold by the emplover to customers over the aggregd a,
cost of such property to the employer, is of :
*(i1) the aggregate sale price of such property.
“{BY DETERMINATION OF GROSS PROFIT PERCENTAGE. —Gro
profit percentage shall be determined on the basis of*
“41) all property offered to customers in the ordina
course of the line of business of the employer in whitgi

the employee is performing services (or a reasonab
classnficatlon of property selected by the employer), &
*(ii) the employer’s experience during a represen 4
tive period.

*(3) EMPLOYEE DISCOUNT DEFINED.—The term ‘employee d
count’ means the amount by which—

“(A) the price at which the property or services 8
provxded to the employee by the employer, is less thag

‘“(B) the price at which such property or services 8
being offered by the employer to customers.

“(4) QUALIFIED PROPERTY OR SERVICES.—The term ‘qualifi

property or services’ means any property (other than real p

erty and other than personal property of a kind held for inve

ment) or services which are offered for sale to customers in t

ordinary course of the line of business of the employer in w

the employee is peforming services.

98 STAT. 878
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uly 18 DEFICIT REDUCTION ACT OF 1984

“1d) WorRkING CoNDrTioN FRINGE DEFINED.—For purposes of this
ection, the term ‘working condition fringe’ means any property or
ervices provided to an employee of the employer to the extent that,
7 the employee paid for such property or services, such payment
+suid be allowable as a deduction under section 162 or 167,

“te! DE MINM18 FRINGE DErFiNep.—For purposes of this section—

‘1) IN cENERAL—The term ‘de minimis fringe’ means any
property or service the value of which is (after taking into
account the frequency with which similar fringes are provided
by the employer to the employer's employees) so small as to
make accounting for it unreasonable or administratively im-
practicable.

“(2) TREATMENT OF CERTAIN EATING FACILITIES.—The oper-
ation by an empleyer of any eating facility for employees shall
be treated as a de minimis fringe if—

“(A) such facility is located on or near the business
premises of the employer, and

“(B) revenue derived from such facility normally equals

- or exceeds the direct operating costs of such facility.

The preceding sentence shall apply with res to any officer,

owner, or highly compensated employee only if access to the

acility 18 available on substantially the same terms to each

member of a group of employees which is defined under a

reasonable classification set up by the employer which does not

discriminate in favor of officers, owners, or highly compensated
smplovees.

~fy CERTAIN INDIVIDUALS TREATED AS EMPLOYERS POR PURPOSES OF
" aczcTioNs {(a) (1) AND {2).—For purposes of paragraphs (1) and (2}
+ subsection (a)}—

“{1) RETIRED AND DISABLED EMPLOYEES AND SURVIVING SPOUSE
¥ EMPLOYEE TREATED AS EMPLOYEE.—With respect to a line of
business of an employer, the term ‘employee’ includes—

“(A) any individual who was formerly employed by such
employer in such line of business and who separated from
service with such employer in such line of business by
reason of retirement or disability, and

“(B) any widow or widower of any individual who died
while employed by such employer in such line of business or
while an employee within the meaning of subparagraph (A).

*(2) SPOUSE AND DEPENDENT CHILDREN,—

' “(A) IN GENERAL.—Any use by the spouse or a depend-
ent child of the employee shall be treated as use by the
emp%ioy%eé F f sub h

(B) DEPENDENT CHILD.—For purposes of subparagrap
(A), the term 'dependent child’ rr?eans any child (as defined
in section 151(e)3)) of the employee—

“{1) who is a dependent of the employee, or
“(ii) both of whose parents are d .
For purposes of the preceding sentence, any child to whom
section 1562(e) applies shall be treated as the dependent of
both parents. X
“(g) SpeciAL RuLes ReLATING T0 EMPLOYER.—For purposes of this
Section—

“(1) CONTROLLED GROUPS, ¥rC.—All employees treated as em-
ployed by a single employer under subsection (b), (c), or (m) of
section 414 shall be treated as employed by a single employer
for purposees of this section.

aq QTAT. R70

P.L. 98-369
Sec. 531
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P.L. 98-369

“th) SPECIAL RuLgs.— B

LAWS OF 98th CONG.—2nd SESS.

“2) RECIPROCAL AGREEMENTS.—For purpases of paragraph'}
of subsection (a), any service provided by an employer
employee of another employer shall be treated as provide
the employer of such employee if— w4
“(A) such service is provided pursuant to a written g
ment between such employers, and e
“(B) neither of such employers incurs any substantiis
additional cost (including forgone revenue) in providii
such service or pursuant to such agreement.

“(1) EXCLUSIONS UNDER SUBSECTION (&) (1) AND (2) APPLYY
OFFICERS, ETC., ONLY IF NO DISCRIMINATION.—Paragraphs (1)«
(2) of subsection (a) shall apply with respect to any fringe bem
described therein provided with respect to any officer, owner,
highly compensated employee only if such fringe benefilg
available on substantially the same terms to each member
group of employees which is defined under a reasonable
cation set up by the employer which does not discriminatei
favor of. officers, owners, or highly compensated employe

"(2) SPECIAL RULE FOR LEASED SECTIONS OF DEPARTMES
STORES.— 8
“(A) In GENERAL.—For purposes of paragraph (2) of =i
section (a), in the case of a leased section of a departm -_.'
store-— E

“(i) such section shall be treated as part of the li
bui.mess of the person operating the department
an

“(ii) employees in the leased section shall be treall
as employees of the person operating the departmel
store. '

‘(B) LEASED SECTION OF DEPARTMENT STORE.—For pdl
poses of subparagraph (A), a leased section of a departmg
store is any part of a department store where over4X
counter sales of property are made under a lease or simiig
arrangement where it appears to the general public ti
individuals making such sales are employed by the pers
operating the department store.

“(3) AUTO SALESMEN.—

“{A) IN ceNERAL.—For purposes of subsection (aX3), q
fied automobile demonstration use shall be treated
working condition fringe. ‘

“(B) QUALIFIED AUTOMOBILE DEMONSTRATION use.—R
purposes of subparagraph (A), the term ‘qualified autont
bile demonstration use’ means any use of an automoblh.
a full-time automobile salesman in the sales area in whig
the automobile dealer’s sales office is located if— 5

*“(i) such use in provided primarily to facilitate §
sal:sman 5 performance of services for the employ
an

“(ii) there are substantial restrictions on the p
use of such automobile by such salesman. f,

“(4) ParxiNGg.—The term ‘working condition fringe’ md
parking provided to an employee on or near the business pre
ises of the employer. o - 5 i

*(5) ON-PREMISES GYMS AND OTHER ATHLETIC FPACILITIES.— -~ %




fuly 18 DEFICIT REDUCTION ACT OF 1984

“A) IN GENERAL.—Gross income shall not include the
value of any on-premises athletic facility provided by an
employer to his employees,

“(B) ON-PREMISES ATHLETIC FACILITY.—For purposes of
this paragraph, the term ‘on-premises athletic facility’
means any gym or other athletic facility—

“(i) which is located on the premises of the employer,

“(i1) which is operated by the employer, and

“(iii} substantially all the use of which is by employ-
ees of the employer, their spouses, and their dependent
children (within the meaning of subsection (f)).

“ti) CustoMERS Not To INcLUDE EMPLOYEES.—For purposes of this
section (other than subsection (cX2XB)), the term ‘customers’ shall
or. v include customers who are not employees.

1)) SEcTiIoN Not To AppPLY TO FRINGE BENEFITS EXPRESSLY PRO-
vireD FOR ELsewHERE.—This section (ather than subsection (e)) shall
not apply to any fringe benefits of a type the tax treatment of which
is expressly provided for in any other section of this chapter.

“tk) ReEcurATIONS.—The Secretary shall prescribe such regula-
tions as may be necessary or appropriate to carry out the purposes
of this section.” ‘

{2) CLERICAL AMENDMENT.—The table of sections for such part
IIT is amended by striking out the item relating to section 132
and inserting in lieu thereof the following:

“Sec. 182, Certain fringe benefits.
“Sec. 133. Cross references to other Acts.”
(b) CAFETERIA PLAN,— >
(1) DEFINITION OF CAFETERIA PLAN.—Paragraph (1) of section
125(d) (defining cafeteria plan) is amended to read as follows:
“{1) IN GENERAL.—The term ‘cafeteria plan’ means a written
plan under which—
“(A) all participants are employees, and
“(B) the participants may choose among 2 or more bene-
fits consisting of cash and statutory nontaxable benefits.”
(2) DEFINITION OF STATUTORY NONTAXABLE BENEFIT.~—
(A) IN GENERAL.—Subsection (f) of section 125 is amended
- to read as follows:
. () StaTuToRY NONTAXABLE BENEFITS DEFINED.—~FoOr purposes of
this section, the term ‘statutory nontaxable benefit’ means any
tenefit which, with the application of subsection (a) is not includible
in the gross income of the employee by reason of an express provi-
5100 of this chapter (other than section 117, 124, 127, or 132). Such
terim includes any group term life insurance which is includible in
ggofs income only because it exceeds the dollar limitation of section

(B) CONFORMING AMENDMENT.—Subsection (¢) of section
125 is amended by striking out “nontaxable benefits” each
place it ap and inserting in lieu thereof “statutory
nontaxable benefits”.

{3) EXCEPTION FOR KEY EMPLOYRES.—Subsection (b) of section
125 (relating to exception for highly compensated participants)
i8 amended to read aa follows:

(b) Exceprion ror HiGHLY COMPENSATED PARTICIPANTS AND KEY
EMpLoyers.—

(1) HiGHLY COMPENSATED PARTICIPANTS.—In the case of a

highly compensated participant, subsection (a) shall not apply

5A U.§ Cong. News '84—14 98 STAT. 881

€

P.L. 98-364
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“(h) REPORTING REQUIREMENTS.—

LAWS OF 98th CONG.—2nd SESS.

to any benefit attributable to a plan year for which the*
discriminates in favor of—
“(A) highly compensated individuals as to eligibi]
participate, or *
‘“(B) highly compensated participants as to contribuil
and benefits. _
“(2) Key EMPLOYEES.—In the case of a key employee (
the meaning of section 416(iX1)), subsection (a) shall not a
any benefit attributable to a plan for which the —=
nontaxable benefits provided to key employees exceed 25
cent of the aggregate of such benefits provided for all empla
under the plan. For purposes of the preceding sentence,
tory nontaxable benefits shall be determined without regag
the last sentence of subsection (f).
“{3) YEAR OF INCLUSION.—For purgoses of determm' *
taxable vear of inclusion, any benefit described in para ﬂw
or (2) shall be treated as received or accrued in the taxahle
of dthe participant or key employee in which the pla
ends
{4) REPORTING REQUIREMENTS.~— <
(A) Section 125 (relating to cafeteria plans}) is arnends
redesignating subsection (h) as subsection (i) and by in§
ing afier subsection (g) the following new subsection; " /4

“(1) In GeENeraL.—Each employer maintaining a cafeb
plan during any year which begins after December 31,. 1984,
to which this section applies shall file a return (at such tim ]
in such manner as the Secretary shall by regulations presc
with respect to such plan showing for such year— e

H) the number of employees of the employer,

o “BY the number of employees participating undel‘ £
an,
(C‘ the total cost of the plan during the year, ‘

“(D) the name, address, and taxpayer identifice
number of the emplayer and the type of business in wi§

the employer is engaged. .

“(2) RECORDKEEPING REQUIREMENT.—Each employer mam
ing a caféteria plan during any year shall keep such record§
may be necessary for purposes of determining whethet
requirements of this section are met. 4

“(3) ADDITIONAL INFORMATION WHEN REQUIRED BY THE S8§
TARY.—Any employer— ‘ »
“(A) who maintains a cafeteria plan during any yesfg
which a return is required under paragraph (1), and~
*“(B) who is required by the Secretary to file an addx i
return for such year, o
shall file such additional return. Such addmonal return shaf®
filed at such time and in such manner as the Secreta.ry
prescribe and shall contain such mformatxon as the Sec
shall prescribe.”
(B) Subsection (f) of section 6652 is amended—
(1) by striking out “or 6047 (relating to info:
relating to certain trusts and annuity and boné
chase plans)’ and inserting in lieu thereof “
(relating to information relating to certain trustf
annuity and bond purchase plans), or 125(h) (relatig}
information with reapect to cafeteria plans)" and*

QR QTAT Ar? .
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(ii) by striking out “DerFerrep COMPENSATION.—" in

the sugsection heading and inserting in lieu thereo
*“DeFERRED COMPENSATION; ETc.—". .

{5) EXCEPTION FOR CERTAIN CAFETERIA PLANS AND BENEFITS,—

(A) GENERAL TRANSITIONAL RULE.—Any cafeteria plan in
existence on February 10, 1984, which failed as of such date
and continued to fail thereafter to satisfy the rules relating
to section 125 under proposed Treasury regulations, and
any benefit offered under such a cafeteria plan which failed
as of such date and continued to fail thereafter to satisfy
the rules of section 105, 106, 120, or 129 under proposed
Treasury regulations, will not fail to be a cafeteria plan
under section 125 or a nontaxable benefit under section 105,
106, 120, or 129 solely because of such failures. The preced-
ing sentence shall aggly only with respect to cafeteria plans
?_nd t}eneﬁts provided under cafeteria plans before the ear-

ier of—
@ Janualf?' 1, 1985, or
(ii) the effective date of any modification to provide
additional benefits after February 10, 1984.

(B) SPECIAL TRANSITION RULE FOR ADVANCE ELECTION BEN-
EFIT BANKS.—Any benefit offered under a cafeteria plan in
existence on February 10, 1984, which failed as of such date
and continued to fail thereafter to satisfy the rules of
section 105, 106, 120, or 129 under proposed Treasury regu-
lations because an employee was assured of receiving (in
cash or any other benefit) amounts available but unused for
covered reimbursement during the year without regard to
whether he incurred covered expenses, will not fail to be a
nontaxable benefit under such applicable section solely
because of such failure. The preceding sentence shall apply
only with respect to benefits provided under cafeteria plans
before the earlier of—

(i) July 1, 1985, or :
(ii) the effective date of any modification to provide
"additional benefits after February 10, 1984.
Except as provided in Treasury regulations, the special
transition rule is available only for benefits with respect to
which, after December 31, 1984, contributions are fixed
before the geriod of coverage and taxable cash is not avail-
able until the end of such period of coverage.

(C) PLANS FOR WHICH SUBSTANTIAL IMPLEMENTATION COSTS
WERE INCURRED.—For purposes of this paragraph, any plan
with respect to which substantial implementation costs had
been incurred before February 10, 1984, shall be treated as
in existence on February 10, 1984.

(6) STUDY OF EFFECTS OF CAFETERIA PLANS ON HEALTH CARE

(A) Stuny,—The Secretaxt?l' of Health and Human Serv-
ices, in cooperation with the Secretary of the Treasury,
shall conduct a study of the effects of cafeteria plans
(within the meaning of section 125 of the Internal Revenue
Code of 1954) on the containment of health care costs.

(B) RerorT.—The Secretary of Health and Human Serv-
ices, in cooperation with the Secretary of the Treasury,

submit a rmrt on the study conducted under

paragraph (A) to the Committee on Ways and Means of the

98 STAT. 883
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(¢) CrariFicaTioN THAT FrinGE BENEFTTS NOT COVERED BY STA!
TORY ExcrLusion INcLUuDED 1IN GRoss IncoMEe.—Paragraph (1) ¢
sectlon 61(a) (defining gross mcome) is amended by striking ou

commxssxons, and similar items” and 1mertmg in lieu ther g

“commissions, fringe benefits, and similar items”. g

(d) CONFORMING AMENDMENTS TO Eupmmr:m PAXES.—

LAWS OF 98th CONG.—2nd SESS. July 4

House of Representatives and the Committee on Finance ¢
the Senate by no later than April 1, 1985.

(1) SOCIAL SECURITY TAXES.—
(A) Subsection (a) of section 3121 (defining wages)
amended—
(i) by stnklng out “all remuneration paid in an
medium” in the material precedmg paragraph (1) a
inserting in lieu thereof “all remuneration (includin
benefits) paid in any medium”’, and
(ii) by striking out “or” at the end of paragraph (1
by striking out the period at the end of paragraph (19§
and inserting in lieu thereof “; or”, and by insertinj
after paragraph (19) the following new paragraph: :
*(20) any benefit provided to or on behalf of an employee if o
the time such benefit is provided it is reasonable to believe thai§
the employee will be able to exclude such benefit from incom#§
under section 117 or 132.” e
(B) Section 209 of the Social Security Act is amended-§
(i) by striking out “all remuneration paid in a#
medium” in the material preceding subsection (a) af
inserting in lieu thereof “all remuneration (includisf
benefits) paid in any medium”, and 4
(ii) by striking out “‘or” at the end of subsection (
by striking out the period at the end of subsection (8
and inserting in lieu thereof *; or”, and by inserting
after subsection (r) the followmg new subsection: ;
“(s) Any benefit provided to or on behalf of an employee xf
the time such benefit is provided it is reasonable to believe th i
the employee will be able to exclude such benefit from incoris
under section 117 or 132 of the Internal Revenue Code of 19 %
(2) RAILROAD RETIREMENT TAX.—Subsection (e) of section 328
(defining compensation) is amended by adding at the e
thereof the followmg new paragraph :
“(5) The term ‘compensation’ shall not include any ben :
provided to or on behalf of an employee if at the time sucH
benefit is provided it is reasonable to believe that the emplo
will be able to exclude such benefit from income under sectiof
117 or 132 g
(3) UNEMPLOYMENT TAX.—Subsection (b) of sectlon 3306 (defin
ing wages) is amended— .
(A) by striking out “all remuneration paxd in o
medium” in the material preceding paragraph (1) 3
i in lieu thereof “all remuneration (including be
ﬁtfl)af?y ‘i‘r&”,igm"d‘“‘“ -the end of h (143, 3
8 out “or’” at the end of paragra o
striking out the period at the end of paragraph (15). A3
inserting in lieu thereof “; er”, and by inserting
paragraph (15) the following new paragraph:
“(16) any benefit provided to or on behalf of an emplom
the time such benefit is provided it is reasonahle to believe

98 STAT. 884 -
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the employee will be able to exclude such benefit from income
under section 117 or 132.”
(4) WrraHoLDING.—Subsection (a) of section 3401 (defining
wages) is amended—
(A) by striking out “all remuneration paid in any
medium” in the material preceding paragraph (1) and in-
serting in lieu thereof “all remuneration (including bene-
fits) paid in any medium”, and
(B) by striking out “or” at the end of paragraph (18), by
iking out the period at the end of paragraph (19) and
ifig in lieu thereof *; or”, and by adding at the end
thereof the following new paragraph:

*(20) any benefit provided to or on behalf of an employee if at
the time such benetit is provided it is reasonable to believe that
the employee will be able to exclude such benefit from income
under section 117 or 132.” ‘

(5) METHOD OF COLLECTING TAX FROM NON-CASH FRINGE BENE-
FITs.~—Section 3501 (relating to collection and payment of taxes)
is amended—

(A) by striking out “The tazes” and inserting in lieu
thereof the following:
“(a) GENERAL RULE —The taxes”, and
_ (B) by adding at the end thereof the following new subsec-

tion:

“(b) Taxes Wrre Respect 10 NoN-CasH FrRINGE BENEFITS.—The
taxes imposed by this subtitle with respect to non-cash fringe bene-
fits shall be collected (or paid) by the employer at the time and in
the manner prescribed by the Secretary by regulations.”

(e) ELecTioN WrtH REsPECT To CERTAIN EXISTING LINES OF Busi-
NESS.—

(1) IN ceENERAL—Chapter 43 (relating to qualified pension,
etc., plans), as amended by this Act, is amended by adding at the
end thereof the following new section:

“SEC. 4977. TAX ON CERTAIN FRINGE BENEFITS PROVIDED BY AN
EMPLOYER.

“(a) ImposrrioN oF Tax.—In the case of an employer to whom an
election under this section applies for any calendar year, there is
hereby imposed a tax for such calendar year equal to 30 percent of
the excess fringe benefits.

“(b) Exckss GE BenErITs.—For purposes of subsection (a), the
term ‘excess fringe benefits’ means, with respect to any calendar
. year—

“(1) the aggregate value of the frinie benefits provided by the
employer during the calendar year which were not includible in
gross income under paragraphs (1) and (2) of section 132(a), over

“(2) 1 percent of the te amount of compensation—
“(A) which was paid Ey the employer during such calen-
dar to employees, and
“1 ) was includible in gross income for purposes of chap-
ter 1.
“(c) Errecr or ELecTION ON SECTION 132(0).—If—
“(1) an election under this section is in effect with respect to
an employer for any calendar year, and
“(2) as of January 1, 1984, substantially all of the employees of
the employer were entitled to employee discounts or services
provided by the employer in 1 line of business,

98 STAT. 885

P.L. 98-369
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for purposes of paragraphs (1) and (2) of section 182(a) (but not fi
purposes of section 132(gX2)), all employees of any line of business «
the employer which was in existence on January 1, 1984, shall }
(tgzated as employees of the line of business referred to in paragrap

“(d) Periop or ELECTiION.—An election under this section sha
apply to the calendar year for which made and all subsequer
calendar years unless revoked by the employer. :

“(e) TREATMENT oF CONTROLLED GrOUPS.—All employees treate
as employed by a single employer under subsection (b), (c), or (m) ¢
section 414 shall be treated as employed by a single employer fa
purposes of this section.” , :

(2) CLericaL. AMENDMENT.—The table of sections for chapte
43 is amended by adding at the end thereof the following nex
1tem:

“Sec. 4977. Tax on certain fringe benefits provided by an employer.”

(f) DETERMINATION OF LINE OF BUSINESS IN CASE OF AFFILIATE
Group OPERATING RETAIL DEPARTMENT STORES. —If—

(1) as of October 5, 1983, the employees of one member of a
affiliated group (as defined in section 1504 of the¢ Interns
Revenue Code of 1954 without regard to subsections (bX2) am
(bX4) thereof) were entitled to employee discounts at the retai
department stores operated by another member of such affili
ated group, and

(2) the primary business of the affiliated group is the opes
ation of retail department stores, ™

then, for purpose of applying section 132(aX2) of the Internal Reve
nue Code of 1954, with respect to discounts provided for sudl
employees at the retail department stores operated by such othe
member, the employer shall be treated as engaged in the same lin
of business as such other member.

(g) MORATORIUM ON ISSUANCE OF REGULATIONS RELATING TO Fa(
vrry Housing.— , )

(1) IN GENERAL~—Any regulation providing for the inclusia
in gross income under section 61 of the Internal Revenue Cod
of 1954 of the excess (if any) of the fair market value of qualifia
campus lodging over the greater of— :

(A) the operating costs paid or incurred in furnishin
such lodging, or .

(B) the rent received for such lodgirg,

shall not be issued before January 1, 1986. .

_{2) QUALIFIED cAMPUS LODGING.—For purposes of this subsex
tion, the term “qualified campus lodging”” means lodging whic
m-——

(A) located on (or in close proximity to) a campus of &
educational institution (described in section 17X(bX1XAXE
of the Internal Revenue Code of 1954), and
. (B) provide by such institution to an employee of suc
institution, or to a spouse or dependent (within the meanin
of section 152 of such Code) of such employee. ’

{3) APPLICATION OF SUBSECTION.—This subsection shall appd
with respect to lodging furnished after December 31, 1983, ap
before January 1, 1986. -

(h) Errecrive Date.—The amendments made by this section
take effect on January 1, 1985. ' - T

98 STAT. AR .
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SEC. 532. EXCLUSION OF CERTAIN REDUCTIONS IN TUITION FROM GROSS
INCOME.

(a) IN GENERAL.—Section 117 (relating to scholarships and fellow-
ship grants) is amended by adding at the end thereof the following
new subsection:

“(d) QuariFiep TurrtoN REDUCTIONS.—

“(1) IN GENERAL.—Gross income shall not include any quali-
fied tuition reduction.

“(2) QUALIFIED TUITION REDUCTION.—For purposes of this sub-
section, the term ‘qualified tuition reduction’ means the amount
of any reduction in tuition provided to an employee of an
organization described in section 170(bX1XAXii) for the educa-
tion (below the graduate level) at such organization (or another
organization described in section 17T(bX1XAXii)) of—

“(A)such employee, or

“(B) any person treated as an employee (or whose use is
tté%aged as an employee use) under the rules of section
132(9).

*(3) REDUCTION MUST NOT DISCRIMINATE IN FAVOR OF HIGHLY
COMPENSATED, ETC.—Paragraph (1) shall apply with respect to
any qualified tuition reduction provided with respect to any
officer, owner, or highly compensated employee only if such
reduction is available on substantially the same terms to each
member of a group of employees which is defined under a
reascnable classification set up by the employer which does not
discriminate in favor of officers, owners, or highly compensated
employees.”

(b) EFFecTIVE DATE.—The amendment made by this section shall
apply to qualified tuition reductions (as defined in section 117(dX2)
of the Internal Revenue Code of 1954) for education furnished after
June 30, 1985, in taxable years ending after such date.

Subtitle D—Employee Stock Ownership Plans

SEC. 541. NONRECOGNITION OF GAIN ON STOCK SOLD TO EMPLOYEE
STOCK OWNERSHIP PLANS OR CERTAIN COOPERATIVES IF
QUALIFIED REPLACEMENT PROPERTY ACQUIRED.

(a) IN GENERAL.—Part III of subchapter 0 of chapter 1 (relating to
nontaxable exchanges), as amended by this Act, is amended by
_ adding at the end thereof the following new section:

“SEC. 1042, SALES OF STOCK TO STOCK OWNERSHIP PLANS OR CERTAIN
COOPERATIVES.

“(a) NONRECOGNITION OF GAIN.—If—
“(1) the taxgﬂ'er elects the application of this section with
respect to any sale of qualified securities,
“(2) the taxpayer purchases qualified replacement property
within the replacement period, and
“f)s;?e requirements of subsection (b) are met with respect to
suc e, ‘
then the gain (if any) on such sale shall be recognized only to the
extent that the amount realized on such sale exceeds the cost to the
taxpayer of such qualified replacement ﬁroperty.
“(b) REQUIREMENTS TO QUALIFY FOR NONRECOGNITION.—A sale of

qualified securities meets the requirements of this subsection if—

P.L. 98-369
Sec. 541
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computed under the Formula, in
accordance with § 990.105.

Heating Degree Days. The annual
arithmetic sum of the positive difference
(those under 65 degrees) of the average
of the Jowest and highest daily outside
temperatures in degrees Fahrenheit,
subtracted from 65 degrees Fahrenheit.

HUD Field Office. The HUD Field
Office that has been delegated authority
under the United States Housing Act of
1937 to perform functions pertaining to
this subpart for the area in which the
PHA is located.

Interim Formula. The HUD system,
which has been replaced by PFS, for
determining the amount of operating.
subsidy that applied to PHA fiscal years
which commenced on or after October 1,
1972, and before April 1, 1975.

Local Inflation Factor. The weighted
average percentage increase in local
government wages and salaries for the
area in which the PHA is located and
non-wage expenses based upon the
Implicit Price Deflator for State and
Local Government Purchases of Goods
and Services, This weighted average
percentage will be supplied by HUD.
HUD anticipates that it will update the
Local Inflation Factor each year. This
revised Local Inflation Factor is
applicable to PHA fiscal years beginning
January 1, 1982, and for all fiscal years
thereafter.

Operating Budget. The PHA's
operating budget and all related
documents, as required by HUD, to be
submitted in accordance with the
Annual Contributions Contract.

Other Income. Income other than
dwelling rental income and income from
investments, except the following items
are excluded: grants and gifts for
operations, other than for utility
expenses, received from Federal, State
and local governments, individuals, or
private organizations: amounts charged
to tenants for repairs for which the PHA
incurs an offsetting expense; and legal
fees in connection with eviction
proceedings, when those fees are
lawfully charged to tenants.

Project. Each project under an Annual

Contributions Contract to which PFSis ~

applicable. as provided in § 990.103.

Project Units. All dwelling units of a
PHA's Projects.

Projected Operating Income Level.
The per unit per month dollar amount of
dwelling rental income plus nondwellmg
income, computed as prowded in
§ 990.109.

Range. $10.31 below to $10.31 above -
the PHA’s Formula Expense Level for
the Base Year. The dollar amount is
subject to change from time to time by

HUD in connection with updating of the "

Formula. The Range is used in .

connection with determination of the
Allowable Expense Level, as provided
in§ 990.105, the qualification for
transition funding; as provided in

§ 990.106. and in consideration of
requests for adjustments of the Base
Year Expense Level under § 990.110.

Requested Budget Year. The budget
year [fiscal year) of a PHA followm& the
Current Budget Year.

Rolling Base Period. The 36-month
period that ends 12 months before the
beginning of the PHA Requested Budget
Year, which is used to determine the
Allowable Utilities Consumption Level
used to compute the Utilities Expense
Level.

Transition Funding. Funding for
excessively high-cost PHAs, as provided
in.§ 990.106.

Unit Approved for Deprogramming.
(a) A dwelling unit for which HUD has
approved the PHA's formal request for
removal from the PHA's inventory and

the Annual Contributions Contract, but -

for which removal, i.e., deprogramming
has not yet been completed or(b)a
nondwelling structure or a dwelling unit
used fornondwelling purposes that the
PHA has determined will no longer be
used for PHA purposes and for which
HUD has approved removal from the
PHA's inventory and Annual.
Contributions Contract.

Unit Months Available. Project Units
multiplied by the number of montHs the
Project Units are available for
occupancy during & given PHA fiscal
year. Except as provided in the
following sentence, for purposes of this
part, a unit is considered available for
occupancy from the date on which the
End of the Initial Operating Period for
the Project is established until the time
it is approved by HUD for
deprogramming and is vacated or is
approved for nondwelling use. On or
after July 1, 1991, a unit is not
congidered available for occupancy in
any PHA Requested Budget Year if the
unit is located in a vacant building in a
project that HUD has determined is
nonviable.

Utilities. Electricity, gas, heating fuel,
water and sewerage service.

Utilities Expense Level. The per unit -

per month dollar amount of Utilities
expense, computed as provided in
§990.107.

§990.105 [Corrected]
- 2. Section 990,105(e)(4) is corrected by
removing the phrases “in calendar year
1985 and “in 1985" each time they
appear, and adding in their place the
phrase “before April 1, 1986".

3. Section 990. 105(e)(5) is corrected by
removing the phrase “'in calendar year
1986*and thereafter” each time it

appears, and adding in its place the
phrase “on or after April 1, 1986".
{42 US.C. 1437g)

Dated: December 17, 1985.
Grady |. Norris,
Assistant General Counscel for Regulotions.
{FR Doc. 30231 Filed 12-20-85; 8:45 am]
BILLING CODE 4210-33-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service -

26 CFR Parts 1 and 602

{T.D.8063] .

Income Taxes; Temporary Regulations
Relating to the Taxation of Fringe
Benefits and Exclusions From Gross
Income for Certain Fringe Benefits

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Temporary regulations.

suMMARY: This document contains
temporary regulations concerning the

applicable law were made by the Tax
Reform Act of 1984 (98 Stat. 877) The,
regulations affect any. mvxdmg
or receiving fringe beneﬁts

regulations provide these persons with
the guidance necessary to comply with
the law.

DATE: The regulations are effective as of
january 1, 1985.

FOR FURTHER INFORMATION CONTACT
Annette ]. Guarisco of the Legislation .
and Regulations Division of the Officeof
Chief Counsel, Internal Revenue

Service, {202-566-3918; not a toli-free .
number).

SUPPLEMENTARY INFORMATION: .

Background

This dpcument contains temporary
regulations relating o the taxation and
valuation of fringe benefits and
exclusions from gross income for certain
fringe benefits. Section 61 of the Internal
Revenue Code 3f 1954 {Code) was
amended, and section 132 was added to
the Code, by section 531 of the Tax
Reform Act of 1984 (98 Stat. 877).
Temporary and proposed regulations
were published in the Federal Register
for January 7, 1985 (50 FR 747,.836).
These regulations were later amended in

"part in the Federal Register for February

20, 1985 (50 FR 7038, 7073).

Subsequently, Pub. L. 99-44 {Repeal of
Contemporanecus Recordkeeping
Requirements) affected the proposed
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and temporary regulations published in
February. To implement the provisions
of Pub, L. 9944, the Service withdrew
the affected proposed and temporary
regulations published in February 1985
(50 FR 46004, 46086, Nov. 6, 1985) and
published new proposed and temporary
regulations on November 6, 1985 (50 FR
46006, 46087).

Many comments were received'from
the public concerning the provisions in
the proposed and temporary regulations
previously published in 1985. In
addition, on'April 16, 17, and 18, 1985,
the Internal Revenue Service [Service)
held public hearings on the proposed
regulations. In response to the
comments and the statements made at
the public hearings, the regulations have
been amended. Due to the extent of the
amendments, the Service is issuing the
regulations in temporary rather then

. final form and is providing a cross.
_reference notice of proposed mlemakmg
{see the Proposed Rules section of this
iasue of the Federal Register). This will
provide the public with an opportumty
to comment on the revised provisions of

the regulations before they become final.

The Service expects to hold public -
hearings on the regulahons early next
year.

The regulahons contain general rules
relating to valuation of fringe benefits
and special rules that may be used to
value certain fringe benefits, including
the availability of employer-provided
automobiles, the use of employer-
provided vehicles for personal purposes
or for commuting only, flights on
employer-provided aircraft, and taxable
flights on commercial airlines.

Summary of Comments and Explanahon
of Provisions .

In General -

All of the regulations issued in
January, February, and November of
1985 under sections 61 and 132 {the
“proposed regulations™) were removed
and are replaced by these revised
temporary regulations (the “new

temporary regulations’}. Many of the . )

provisions contained in the proposed
regulations were revised in response to
comments received. The explanation of
provisions describes the changes made
to the proposed regulations and the
reasons that certain comments are not
reflected in the new temporary .
regulations, Many of the comments
received are not included in this ,

- summary because they suggested .

-~ changes that were contrary {0 the

statutory emendments or the legislatlve‘

In addition to revised rules, the new
temporary regulations contain rules
relating to areas not addressed in the
proposed regulatlons For example, the -
regulations contain a special rule that
may be used to value meals provided at
an employer-operated eating facility for

.- employees. This section contains an

explanation of many of these new rules.

. Valuation of Employer—Provided

Vehicles Determination of Fair Market .
Value .

The proposed regulatlons provxded
that the Annual Lease Value is
determined by reference to the fair, .
market value-of the employer-pr
wotemubile made 5 to
mployee. Many commentatdrs
suggested that the regulatlons provide
additional guidance concerning
determination of the fair market value of
the automobile. In response, the new
temporary regulations provide fair '
market value safe harbor rules. Many .
commentators requested that the

vided

proposed regulations allow the use of an -

automobile pricing guide to determine
fair market value. Other commentators .
suggested that the cost of purchasing the
automobile may be treated as the fair

. market value of the automobile, either

with or without an adjustment reflecting
any group or volume discount secured
by the employer. In response, the new "~
temporary regulations provide that for
an automobile owned by an employer,
the employer’s cost of purchasing the
automobile be treated as the fair market
value of the automobile, provrded the
purchase is made at arm’s length. For an

automobile that is leased or revalued by -
. an employer, the retail value provided in

any nationally recognized publication
that regularly reports retail automobile

values may be treated as the fair market .

value of the automobile, provided the
value is reasonable with respect to the
automobile,

Many commentators suggested that‘

' the regulations provide that the fair

matket value of an automobile be .~
reduced by the value of special
equipment contained in the automoblle
In response, the new temporary

- regulations provide that the fair market *
value of an automobile does not include
the fair market value of any specialized

equipment that is added to or carried in

the automobile if the presence of the - .. .

equipment is necessitated by, and |
attributable solely to, the business ...
‘needs of the employer. This rule does -

.not apply to equlpment susceptlble to

personaluse. « . . . ..

First-Average Valuation Rule

The proposed regulations provided
that the Annual Lease Value of each
automobile must be determined based
on its fair market value. Commentators
suggested that this rule would be

difficult to administer when an employer.

has a large fleet of automobiles. The
new temporary regulations provide that "
employers may determine a fleet-

average value of the automobiles in the =

fleet that may be used to determine an
‘Annual Lease Value for all the
automobiles in the fleet. The rule is
available for an automobile the value of
which does not exceed $16,500 and that
iB regularly used in the employer B
business. -

Provisions of Fuel in Kind -

. The proposed regulations provided
that the provision of fuel in kind may be
valued at 5.5-cents-per-mile.
Commentators indicated that employers

‘with large fleets of automobiles need a

special rule to value fuel where fuel is
not prov1ded from a company pump but

L v, |

b

¥

the cost is reimbursed by or charged to

the employer. In response to this .
comment, the new temporary
regulations provide that an employer
may value the provision of fuel for .-
automobiles eligible for the fleet-
average valuation rule by reference to”
average fuel costs and miles-per-gallon
rates determined by sampling the

greater of 10 percent of the automobiles - -

in the fleet or 20 automobiles.
Redetermination of Annual Lease Value
The Annual Lease Values contained

in the proposed regulations are based on

a four-year, level-payment lease. Thus,

. the proposed regulations provided that

the Annual Lease Value amount must 7 -

generally be used for the period

beginning on the day the special rule is

first used and ending on December 31 of
the fourth full year following that date.
A number of commentators stated that
the Annual Lease Value amount should
be redetermined more frequently than

.. every four years. Because the Annual

Lease Values are based on a four-year, - -

" level-payment lease, however, it would
- be inappropriate to.redetermine the

Annual Lease Value more frequently.
An alternative would be to base the
Annual Lease Values on a shorter lease
period. This alternative would require

an increase in the Annual Lease Values

to reflect the shorter lease term.

Use of Daily Lease Value .

The proposed regulahons provided

.that a pro-rated Annual Lease Value -
. may be used when the automeobile is

available to an employee for at least 30 :
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days. I the automobile is available for
less than 30 days, the availability of the
automobile may be valued by applying
the Daily Lease Value to the number of
days the automobile is available to the
employee. Alternatively, the availability
may be valued by deeming the
automobile available to the employee
for at least 30 days. Some commentators
suggested that the regulations provide
that a pro-rated Annual Lease Value be
used regardless of the number of days of
availability. This suggestion was not
adopted because the Daily Lease Value
amount was based on an approximation
of the lowest fair market rental values.
The lessors’ charge is higher for leases
for shorter periods. The Service’s market
analysis indicated that a daily lease
value is typically 700 percent of the
daily pro-rated four-year lease rate in
the proposed regulation. Consequently,
the new temporary regulations retain the
rules regarding Daily Lease Values.

Vehicle cents-per-mile Special Rule

The proposed regulations provided
that the availability of an automobile
cannot be determined by reference to a
cents-per-mile rate multiplied by the
number of miles driven. This rule was
provided because automobiles are
generally not leased on a cents-per-mile
basis, but rather on the basis of the
amount of time the automobile is
available 1o the lessee.

Many commentators suggested that
the regulations allow the use of a cents-
per-mile rate, such as the standard
mileage rale, to determine the value of
the personal use of employer-provided
antomobiles. In response, the new
temporary regulations provide that the
standard mileage rate (21 cents-per-mile
in 1985) may be used to determine the
value of the personal use of an
employer-provided vehicle (including an
automobile) that is (1) reasonably
expected to be regularly used in the
employer’s business or (2) actually
driven (primarily by employees) at least
10,000 miles in a calendar year. This rule
may be used for any vehicle the value of
which in the calendar year in which it is
first made available to an employee for
-- personal use. or, if later, January 1, 1985,
does not exceed the sum of the
maximum recovery deductions
allowable under section ZBOF(a)(Z] for
the first three taxable years in the
recovery period for an automobile first
placed in service during that calendar
vear, For 1985, that value is $12,800.

The reason for the regularly used in
the employer's business requirement
{and the alternative mileage rule] is that
the vehicle cents-per-mile rule assumes
that at least a fixed number of personal
miles will be driven in a year {i.e.,

.

15,000}. Therefore. unlimited usge of the
special vehicle cents-per-mile rule.
would result in a significantly lower
valuation for the use of an employer-
provided vehicle in certain )
circumstances. For example, an
employee who drives an employer-

* provided automobile valued at $12.000

for 5,000 miles (all personal} in a year,
but who is not provided fuel by his
employer, will include $775 in income,
Under the Annual Lease Value table,
which generally reflects the market
value of the availability of an
automobile for a year, the employee
would include $3,600 in income. Because
the valuation distortion is so great, use
of the vehicle cents-per-mile rule is
permitted only if the vehicle satisfies the
regularly used in business requirement
or the alternative mileage rule. The
alternative mileage rule is intended to
provide a mechanical alternative to the
more general concept of “regularly used
in business.” The reason that the
mileage must be primarily by )
employees, rather than, for example, by
employees’ families, is precisely
because the mileage rule is intended as
a mechanical alternative to the business
use rule,

It should also be noted that in certain
situations use of the cents-per-mile rule
will result in a higher inclusion than will
the automobile lease valuation rule.

Commuting Special Valuation Rule

The proposed regulations provided
that the value of thgeucommutlng useof
an employer-provided vehicle may be
valued at $3.00 per one-way or round-
trip commute. The new temporary
regulations clarify that the value of the
commuting use is $1.50 per one-way
commute. In the case where more than
one employee commules in an employer-
provided vehicle, such as in the case of
an employer-sponsored car pocl, the
value of the commuting use is $1.50 per
one-way commute per employee,

The proposed regulations provided
that the commuting special rule may not
be used to value the commuting use of
an employer-provided vehicle by an
officer or a five-percent owner of the

‘employer. Many commentators

reguested that the regulations define an
officer, especially for government .
employees. The new temporary
regul
that pecurs after 1985, the special rule
cannot be used to value the commuting
use of an employer-provided vehicle
a “control employee”. This term {wh
is defined differently for other purpoaes)
inchides certain.officers, directors, and ,
owners and {s defined in the ragnlahons
for both governmem and non- .
government employers. The new

provide that, for commuting

temporary regulations: provide that thelt
fficer component of the control

yee definition may be applied &

te an officer in 1985. &

Valuation of Flights on Emplayer-

Provided Aircraft -

The proposed regulations provided a

_ special rule that may be used to value

certain flights on employer-provided
airplanes. The value determined under
the special rule depended on the
purpose of the trip by the airplane and
on whether the employee receiving the
fringe benefit was a “key employee”.
Many commentators stated that the

- values provided under the special rule

were excessive and that the rule was
complicated and too “fact-sensitive” to -
administer. In response to taxpayer and

. congressional concerns, the Treasury

Department indicated in a letter to
Senator Robert Dole (131 Cong. Rec. *
$6369 {daily ed. May 16, 1985)} that the
regulations would be amended. The new
temporary regulations adopt the
provisions set out in that letter.
Accordingly, under the new temporary
regulations, the value of a flight under
the special rule depénds on the weight
of the aircraft and whether the employee

- receiving the benefit is a control

employee (defined separately for
government and non-government
employers).

Generally, the value of a flight
determined under the new temporary
regulations is lower than the value of a
flight determined under the proposed
regulations. Under certain
circumstances, however, the value of a
flight determined under the proposed
regulations would be lower than the
value of a flight determined under the
new temporary regulations. Therefore,
the new temporary regulations provide
that the value of a flight taken in 1985
may be valued at the lower of the value
determined under the propased
regulations or the value determined
under the new temporary regulations.

The new temporary regulations retain
the use of the Standard industry Fare
Level (SIFL} rates to determine the value
of flights on employer-provided aircraft.

. The regulations provide the new SIFL

rates that may be used to determine the
value of flights taken during the last six
months of 1985. As in the proposed
regulations, the multiples used are

- intended to approximate coach and first-

class fares on commercial airlines (e.g.,
_ 125 percent of the SIFL rates
: approximates coach fare and 200 .
percent of the SIFL rates approxlmates
first-class fare}. -

The proposed regulatlons provided
that the special valuation rule may only
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be used to value flights on employer-
provided airplanes, rather than all
aircraft (such as helicopters). The new
temporary regulations provide that the
special rule may be used to value flights
on all employer-provided aircraft._

The proposed regulations also
provided that the special valuation rule
may not be used to value international
flights. The new temporary regulations
remove this restriction.

Many commentators noted that if an
aircraft makes a certain flight for a
business purpose. there is no additional
cost incurred by the employer in
allowing other persons to fly for
personal purposes on such trip. They
argued. therefore, that no income should
be imputed to those persons who fly for
personal purposes under such
circumstances. Whether the employer
incurs an additional cost, however, is
not relevant to whether an employee
receives a benefit. Certainly, those
employees who are allowed to fly for
personal purposes place some value on -
the flight provided.

It should be noted, however, that the
proposed regulations provide that where
at least 50 percent of the regular seating
capacity of an aircraft is occupied by
individuals whose flights are primarily
for the employer’s business (and whose
flights are excludable as working
condition fringes), the value of flights
provided to employees {and certain
others) will be considered to be zero.
The inclusion of this special rule in the
proposed regulations is intended to be a
limited provision and is not to be
interpreted as an exception to the
general valuation principles which the
Service will continue to apply outside
the scope of this rule.

Valuation of Taxable Flights on
Commercial Airlines

The proposed regulations provided a
special valuation rule under which
certain taxable flights on commercial
airlines (i.e., stand-by or space-available
flights) may be valued at 50 percent of
the highest unrestricted coach fare of
the flight taken. Many commentators
protested that the 50 percent value was
excessive in light of the restrictions
imposed on the persons taking the
flights, such as the lack of a guaranteed
seat. The commentators submitted
relevant data and suggested that 25
percent of the highest unrestricted coach
fare is a more appropriate value of the
benefit received. In response, the new
temporary regulations provide that
stand-by or space-available flights on
commercial airlines may be valued at 25
gercent of the hxghest unrestricted coach

are :

additional-cost servnces,

Valuation of Mecls Provided at
Employer-Operated Eating Facilities for
Employees

The new temporary regulations
contain a special valuation rule that
may be used to value meals provided at
employer-operated eating facilities for
employees. Pursuant to the special rule,
the fair market value of all meals
provided at the facility {the “total meal
value”] will be deemed to equal 150
percent of the facility's direct operating
costs. This total meal value, less the
actual gross receipts of the facility (the
*total meal subsidy"), may then be
allocated among employees in any -
manner reasonable under the -
circumstances. Alternatively, the
employer may determine the fair market
value of the taxable part of meals
provided to a particular employee under
a special “individual mea} subsidy” rule.

Section 132 Regulations
In General

The new temporary regulations
provide rules relating to the exclusion
from gross income for certain fringe
benefits. Section 132 provides that
certain fringe benefits, such as no-
qualified

employee dxscounu,

e income o
empfcym reeehnng the benefits The
regulations provide that, for purposes of
the no-additional-cost service and
qualified employee discount exclusions,
the term “employee™ means any
individual who is currently employed by
the employer, who was employed by the
employer but separated from service by
reason of retirement or disability, or
who is a widow or widower of an
employee. The regulations provide that
a partner who performs services for a
partnership is considered employed by
the partnership.

The regulations provide that any
individual listed above who could
exclude from income no-additional-cost
services or qualified employee discounts
may exclude from income working
condition fringes. In addition. solely for
purposes of administrative convenience,
the r¢ julations provide that directors of
the eriployer and independent
contractors who perform services for the
employer may generally exclude from-
incom.e working condition fringes: This
special rule is only available when, as

set forth in Rev. Rul. 84~151, any amount .

included in income would also be
deductible as an ordinary and necessary
business expense. Therefore, this

special rule does not apply. for example, .

to exclude from the income of an
independent contractor or a director as

a working condition fringe the value of
the use of consumer goods under a
product testing program. Directors and
independent contractors are not treated
as emplovees for any other purposes.

There is no limitation under section
132 as to who may exclude a de minimis .-
fringe from income. Therefore. the |
regulations provide that any recipient
may exclude a de minimis fringe from
income.

Line of Business Limitation

No-additional-cost services and
qualified employee discounts are
available to employees of the line of -
business providing discounts or
services. The regulations define a line of
business based on the Enterprise
Standard Industrial Classification
Manual (ESIC Manual) prepared by the
Statistical Policy Division of the U.S.
Office of Management and Budget. An
employer is generally considered to
have more than one line of business if
the employer offers for sale to cusiomers
property or services in more than one
two-digit classification referred to in the.
ESIC Manual. Examples of two-digit
classifications are general retail
merchandise stores; hotels and other
lodging places; and auto repair, services,
and garages. "’ ;

The regulations also provide special
rules under which an employer’'s
separate lines of business will be
aggregated. Under one rule, if it is
uncommon in the employer’s industry
for any of the separale lines of business-
to be operated without the others, the
separale lines of business are treated as
one line of business. Under another rule,
separate lines of business are
aggregated if it is common for a
substantial number of employees {other
than those employees who work at the
headquarters or main office of the
employer) to perform substantial
services for more than one line of
business of the employer so that any
determination of which employees
perform substantial services for which
lines of business would be difficult.
Under another aggregation rule,
separate retail lines of business located
on the same premises are generally
treated as the same line of business.

Working Condition Fringes

Employer-Provided Transportation for

Security Reasons

* The.proposed regulations provide that
the value of traneportation provided by
the ’ forsecurity reasons may
‘as.a working condition
a-deduction under




b

" Inresponse, thcmw
tio

the ¢

3 ny commentators
requested that the Service provide
additional guidance concerning the
appropriateness and amount of any
working condition fringe exclusion for
the value of security provided for bona
fide business-oriented secunty reasons.

several examples of the appllcahon of
the rules.

Product Testing

The regulations provide that the value
of the use of consumer goods may be
excludable as a working condition fringe
if certain conditions are met. This
portion of the regulations is based on
the legislative history of section 531 of
the Tax Reform Act of 1984. The
exclusion for product testing is limited
s0 as 1o permit employers to have the
benefit of product testing programs
without allowing a major deviation from
the general overall legislative intent of
taxation of nonstatutory fringe benefits.

Qualified Automobile Demonstration
Use -

The value of qualified aulomobile
demonstration use is excludable from
income as a working condition fringe.
The regulatxons provide guldance
concerning when the exclusion is
available. In addition, the regulations
provide a safe harbor rule that defines
the sales area in which an automobile
dealership is located.

Parking

The value of parking may be excluded
as a working condition fringe. The
regulations provide rules relating to
when the exclusion is available.

Employer-Operated Athletic Facilities

Under a special rule; the value of the
use of employer-operated athletic
facilities may be excluded from income.
The regulations provide rules concerning
the definition of an employer-operated
athletic facility and when the excluswn
is available.

Nondiscrimination Rules

No-additional-cost services, qualified
employee discounts, and meals provided
at employer-operated eating facilities for
employees are only excludable from the -
income of ‘an employee who is an
officer, owmer, or highly compensated
employee (i.e., a member of the
“prohibited group") if the benefits are

offered onsubstantially the same terms
to each member of a group of employees
that is defined under a reasonable
classification set up by the employer
that does not discriminate in favor of the
members of the prohibited group. Many
commentators suggested that the
definitions of owner and highly
compensated employee contained in the
proposed regulations were arbitrary and

- mechanical. The definitions were not

amended in the new temporary
regulations because, based on data
submitted by commentators, the Service
believes that the definitions comprise a
reasonable and appropriate framework
for identifying employees as members of
the prohibited group. In addition, many
commentators requested that the
Service retain definitions that provide
certainty.

The regulations provide that a
classification is nondiscriminatory
under section 132 if the classification
would be nondiscriminatory under the
rules provided in the qualified plan area
[section 410{b)(1)(B) of the Code and the
regulations thereunder).

Employer-Operated Eatmg Faczlztles for
Employees

" The value of meals provided at
employer-operated eating facilities for
employees are excludable from income
as de minimis fringes if the revenues
from the facility equal or exceed the
direct operating costs of the facility and
the nondiscrimination requirements of
section 132 are satisfied. In response to
comments, direct operating costs are
narrowly defined as the cost of food and
beverages and the cost of labor for
personnel whose services relating to the
facility are performed primarily on the
premises of the eating facility. If meals
provided at an eating facility are not
excludable because, for example, the
direct operating costs of the facility
exceed revenues from the facility, the
special meal valuation rule provided in
the regulations under section 81
(described above} may be used to value
the meals provided at the facility.

Special Analyses

The Commissioner of Internal
Revenue has determined that this
temporary rule is not a major rule as
defined in Executive Order 12291.
Accordingly, a Regulatcry Impact
Analysis is not required.

No general notice of proposed
rulemaking is required by 5 U.S.C. 553(b)
for temporary regulations. Accordingly,
the temporary regulations do not =
constitute regulations subject to the"
Regulatory Flex1blhty Act (5 U S C
chapter 6). .

The collection of information
requirements contained in these
regulations have been submitted to the
Office of Management and Budget
{OMB]} in accordance with the
requirements of the Paperwork
Reduction Act of 1980. These
requirements have been approved by
OMB. Control number [1545-0771].

Drafting Information

The principal author of these
regulations is Annette . Guarisco of the
Legislation and Regulations Division of -
the Office of Chief Counsel, Internal
Revenue Service. However, personnel
from other offices of the Internal
Revenue Service and Treasury
Department participated in developing
the regulations on matters of both
substance and style.

List of Subjects
26 CFR 1.61~1-—281.4

Income taxes, Taxable income,
Deductions, Exemptions.

26 CFR Part 662

Repbrh'ng and recordkeeping
requirements.

Adoption of Amendment to the
Regulations

Accordingly, 26 CFR Parts 1 and 602
are amended as follows:

PART 1—{AMENDED]

Paragraph 1. The authority for Part 1
is amended by adding the following
citation:

Autharity: 26 U.S.C. 7805 * * * 1.61-2T,
1.132-1T, 1.132-2T, 1.132-3T, 1.1324T, 1.132~
5T, 1.132-6T, 1.132-7T, and 1,132-8T also
issued under 26 U.S.C. 132,

Par. 2. Section 1.61-2T is removed and
a new § 1.61-2T is added in its place, as
follows:

§ 1.61-2T. Taxation of fringe benefits
(Temporary).

{8) Fringe benefits—{1) In general.
Section 61{a}{1} provides that, except as
otherwise provided in subtitle A, gross
income includes compensation for
services, including fees, commissions,
fringe benefits, and similar items.
Examples of fringe benefits include: an -
employer—pmwded automabile, a flight
on an employer-provided aircraft, an
employer-provided free or discounted
commercial airline flight, an employer- ,
provided vacation, and employer-
provnded discount on property or
services, and emkployer-provided
membership in a country club or other
social club, and an employer-provided
ticket to an entertainment or sporting
event.
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(2) Fringe benefits excluded from
income. To the extent that a particular
fringe benefit is specifically excluded
from gross income pursuant to another
section of subtitle A, that section shall
govern the treatment of the fringe
benefit. Thus, if the requirements of the
governing section are satisfied. the
fringe benefits may be excludable from
gross income. Examples of excludable
fringe benefits are qualified tuition
reductions provided to an employee
(section 177(d)); meals and lodging
furnished to an employee for the
convenjence of the employer (section
119); and benefits provided under a
dependent care assistance program
(section 129). Similarly, the value of the
use by an employee of an employer-
provided vehicle or a flight provided to
an employee on an employer-provided
aircraft may be excludable from income
under section 105 (because, for example,
the trnsportation is provided for medical
reasons) if and to the extent that the
requirements of that section are
satisfied. Section 61 and the regulations
thereunder shall apply, however, to the
extent that they are not inconsistent
with such other section. For example,
many fringe benefits specifically
addressed in other sections of subtitle A
are excluded from gross income only to
the extent that they do not exceed
specific dollar or percentage limits, or
only if certain other requirements are
met. If the limits are exceeded or the
requirements are not met, some or all of
the fringe benefit may be includible in
gross income, See paragraph (b)(3) of
this section.

(3) Compensation for services. A
fringe benefit provided in connection
with the performance of services shall
be considered to have been provided as
compensation for servcies. Refraining
from the performance of services {such
as pursuant to a covenant not to
compete) is deemed to be the
performance of services for purposes of
this section.

(4) Recipient of a fringe benefit—{i)
Definiit/on. A fringe benefit is included
in the income of the “recipient” of the
fringe benefit. The recipient of a fringe
benefit is the person performing the
services in connection with which the
fringe benefit is provided. Thus, a
person may be considered to be a
recipient, even though that person did
not actually receive the fringe benefit.
For example, a fringe benefit provided
to any person is cannection with the
performance of services by another
person is considered to have been
provided to the person who performs the
services and not the person who
receives the fringe benefit. In addition, if

~ The automobile is referred to ag~

a fringe benefit is provided to & person,
but taxable to & second person as the
recipient, such benefit is referred to as
provided to the second person and use
by the first person is considered use by
the second person. Forexample,

ployee as

available to the employee and use by
the employee’s spouse is considered use
by the employee.

(ii) Recipient may be other than an
employee. The recipient of a fringe
benefit need not be an employee of the
provider of the fringe benefit, but may
be a partner, director, or an independent
contractor. For convenierce, the term
“employee” includes a reference to any
recipient of a fringe benefit, unless
otherwise specifically provided in this
section.

- (8) Provider of a fringe benefit. The
“provider” of a fringe benefit is that
person for whom the services are
performed, regardless of whether that
person actually provides the fringe
benefit to the recipient. The provider of
a fringe benefit need not be the
employer of the recipient of the fringe
benefit, but may be, for example, a
client or customer of an independent
contractor. For convenience, the term
“employer” includes a reference to any
provider of a fringe benefit, unless
otherwise specifically provided in this
section.

(6) Effective date. This section is
effective as of January 1,1985. No =
inference may be drawn from the
promulgation or terms of this section
concerning the application of law in
effect prior to January 1, 1985.

(b) Valuation of fringe benefits—(1) In
general. An employee must include in
gross income the amount by which the
fair market value of the fringe benefit
exceeds the sum of (i) the amount, if
any, paid for the benefit, and (ii) the
amount, if any, specifically excluded
from gross income by some other section
of subtitle A. Therefore, for example, if
the employee pays fair market value for

what is received, no amount is

includible in the gross income of the
employee. .
(2} Fair market value. In general, fair \
market value is determined on the basis
of all the facts and circumstances.

e) the particular fringe
us, for example, the effect of
any special relationship that may exist
between the employer and the employee

mus! be disregarded. This also means
that an employee’s subjective perception
of the value of a fringe benelit is not
relevant to the determination of a fringe
benefit's fair market value. In addition,
the cost incurred by the employer is not
determinative of the fair market value of
the fringe benefit. For special rules
relating to the valuation of certain fringe
benefits, see paragraph (c} of this
section. - .

(3) Exclusion from income based on
cost. If a statutory exclusion phrased in
terms of cost applies to the provision of
a fringe benefit, section 61 does not
require the inclusion in the recipient’s
gross income of the difference between
the fair market value and the excludable
cost of that fringe benefil. For example,
gection 129 provides an exclusion from
an employee's grogs income for amounts
paid or incurred by an employer to
provide dependent care assistence to
employees. Even if the fair market value
of the dependent care assistance
exceeds the employer's cost, the excess
is not subject to inclusion under section
61 and this section. If the statutory cost

-exclusion is a limited amount, however,

then the fair market value of the fringe
benefit attributable to any excess cost is
subject to inclusion.

(4) Fair market value of the
availability of an employer-provided
vehicle. If the vehicle special valuation
rules of paragraph (d). (e). or (f) of this
section are not used by a taxpayer
entitled to use such rules. the value of
the availability of an employer-provided
vehicle is determined under the general
valuation principles set forth in this
section. In general, such valuation must
be determined by reference to the cost
to a hypotheti rgon of leasing from
a hypothet rty the same or
the same or
ms in the geographic area
le is available for use.
e can substantiate
parable vehicle
ona cents-per-
availability
ot be determined by
per-mile rate
er of miles the
cle is driy example of
comparable lease term is the am unt of
time that the vehicle is available o the
employee for use, e.g., a one-yea: period.

(5) Fair market value of a fligt onan
employer-provided aircraft. If the non-
commercial flight special valuation rule
of paragraph (g) of this section is not
used [or is not properly used) by a
taxpayer entitled to use such rule, the
value of a flight on an employer-
provided aircraft is determined under
the general valuation principles set forth

‘ n Lim‘
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in this section. An example of how the
general valuation principles would
apply is that if an employee whose flight
is primarily personal controls the use of
an aircraft with respect to such flight,
such flight is valued by reference to how
much it would cost a hypothetical
person to charter the same or
comparable aircraft for the same or
comparable flight. The cost to charter
the aircraft must be allocated among all
employees on board the aircraft based
on all the facts and circumstances,
including which employees controlied
the use of the aircraft. Notwithstanding
the allocation required by the preceding
sentence, no additional amount shall be
included in the income of any employee
whose flight is properly valued under
the special valuation rule of paragraph
(g} of this section.

(c) Special valuation rules—{1) In
general. Paragraphs {d) through (j) of
this section provide special valuation
rules that may be used under certain
circumstances for certain commonly
provided fringe benefits. Paragraph (d)
provides a lease valuation rule relating
to employer-provided automobiles.
Paragraph (e) provides a cents-per-mile
valuation rule relating to employer-
provided vehicles. Paragraph (f)
provides a commuting valuation rule .
relating to employer-provided vehicles.
Paragraph {g) provides a flight valuation
rule relating to flights on employer-
provided aircraft. Paragraph [h)
provides a flight valuation rule relating
to flights on commercial airlines.
Paragraph{i) is reserved. Paragraph {j}
provides a meal valuation rule relating
to employer-operated eating facilities for
employees. For general rules relating to
the valuation of fringe benefits not
eligible for valuation under the special
valuation rules, see paragraph {(d) of this
section.

(2) Use of the special voluation
rules—({i} In general. The Special
valuation rules may be used for income,
employment tax, and reporting
purposes. Use of any of the special
valuation rules is optional. An employer
need not use the same vehicle special
valuation rule for all vehicles provided
to all employees. For example, an
employer may use the automobile lease
valuation rule for automobiles provided
to some employees, and the commuting
and vehicle cents-per-mile valuation
rules for automobiles provided to other
employees. Except as otherwise
provided. however, if either the
commercial flight valuation rule or the
noncommercial flight valuation rule is
used, such rule must be used by an
employer 1o value all flights taken by
employees in a calendar year: Effective

January 1, 1986, if an employer uses one
of the special rules to value the benefit
provided to an employee, the employee
may not use another special rule to
value that benefit. The employee may.
however, use general valuation rules
based on facts and circumstances (see
paragraph (b) of this section). Effective
January 1, 1986, an employee may only
use a special valuation rule if the
employer uses the rule. If a special rule
is used, it must be used for all purposes.
If an employer properly uses & special -
rule and the employee uses the special
rule, the employee must include in gross
income the amount determined by the
employer under the special rule less any
amount reimbursed by the employee to
the employer. The employer and the
employee may use the special rules to
determine the amount of the
reimbursement due the employer by the
employee. If an employer properly uses
a special rule and properly determines
the amount of an employee’s working
condition fringe under section 132 and

§ 1132-1T (under the general rule or
under a special rule), and the employee
uses the special valuation rule, the
employee must include in gross income
the amount determined by the employer
less any amount reimbursed by the
employee to the employer.

(i1} Transitional rules—(A) Use of
vehicle special valuation rules for 1985
and 1986, For purposes of valuing the
use or availability of a vehicle, the
consistency rules provided in
paragraphs {d}{6) and [e)(5) of this
section {relating to the ®utomobile lease
valuation rule and the vehicle cents-per-
mile valuation rule, respectively) apply
for 1987 and thereafter. Therefore, for
1985 and 1986 loyer (and .
employee, subject to'paragraph (c}(2)(i)
of this section} may use any applicable
special valuation rule {or pecial ~>
valuation rule} to value the useor’”
availability of a vehicle, subject to
paragraph {c){2){i1}(B} of this section.

[BY Consistency Rules for 1985 and
1886. Hf an employer uses the automobile
lease valuation rule of paragraph (d) of
this section in 1985 or 1986 with respect
to an automobile, such rule must be used
for the entire calendar year with respect
to the automobile except for any period
during which the commuting valuation
rule of paragraph {f] of this section is
properly used. If an employer uses the
vehicle cents-per-mile valuation rule of
pararaph {e) of this section in 1985 or
1986 with respect to a vehicle, such rule
must be used for the entire calendar
year with respect to the vehicle except
for any period during which the
commuting valuation rule of paragraph
(f) of this section is properly used. The

rules of this paragraph (c){2){ii)(B) also
apply to employees using the special
valuation rules of paragraphs (d) or {e)
of this section. -

{C) Employee’s use of special
valuation rules for 1985. An employee
may use a special valuation rule (other
than the rule in paragraph (e} of this
section relating to the vehicle cents-per-
mile valuation rule) during 1985 even if
the employer does not use the same
special valuation rule during 1985. An
employee's use of a special valuation
rule in 1986 and thereafter must be
consistent with his employer's use of the
rule as required under paragraph {c){2){i)
of this section. .

(D) Examples. The following examples
illustrate the rules of paragraph (c){2){ii)
of this section:

Example (1). Assume that an employer
properly uses the automobile lease valuation
rule in 1985. The employer may use the
vehicle cents-per-mile valuation rule in 1988
if the requirements of the vehicle cents-per-
mile valuation rule are satisfied.

Excmple (2). Assume that an employer
does not use a special valuation rule to value
the availability of an automobile in 1985. The
employer may use &ny of the special
valuation rules in 1986 if the requirements of
the rule chosen are satisfied. The same
applies for 1987.

Example (3). Assume that an employer
properly uses the vehicle cents-per-mile
valuation rule in 1985. The employer may
continue 1o use to the rule or use any of the
other special valuation rules to value the
benefit provided in 1688 if the requirements
of the rule chosen are satisfied. Aliernatively,
the employer may use none of the special
valuation rules in 1986 but use any of the
rules in 1987 if the requirements of the rule
chosen are satisfied. ;

Example (4). Assume that an employee
properly uses the automobile lease valuation
rule in 1985. In 1986 and thereafter the
employee may use & special valuation rule
only if the employee's employer uses the
same special valuation rule. The employee ~
may use general valuation principles to value
the benefit provided in 1886 and thereafter.

{3) Election to use the special
valuation rules—{i) In general. A
particular special valuation rule is
deemed to have been elected by the
employer {(and, if applicable, by the
emplovee), if the employer {and, if
applis able, the employee) determines
the vzlue of the fringe benefit provided
by applying the special valuation rule
and treats such value as the fair market
value of the fringe benefit for income,
employment tax, and reporting
purposes. Neither the employer nor the
employee is required to notify the
Internal Revenue Service of the election.

(ii) Notification to employee. Effective
January 1. 1987, an employer who elects
to use a special valuation rule must
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notify the employee of the election by
the later January 31 of the calendar year
for which the election is to apply or 30
days after the employer first provides
the benefit to the employee. An
employer who elects to use a special
valuation rule with respect to 1986 must
notify the employee of the election by
the later of March 31, 1988, or 30 days
after the employer first provides the
benefit to the employee. An employer
who elects to use a special valuation
rule with respect to 1985 need not
provide notification of this election to
the employee

{4) App)}catian of section 414 to
employers. For purposes of paragraphs
(c} through (j) of this section, except as
otherwise provided therein, the term
“employer” includes all entities required
to be treated as a single employer under
section 414 (b}, {c), or {m).

{5) Valuation formulas contained in
the special valuation rules. The
valuation formulas contained in the
gpecial valuation rules are provided
only for use in connection with such
rules. Thus, when a special valuation
rule is properly applied to & fringe
benefit, the Commissioner will accept
the value calculated pursuant to the rule
ag the fair market value of that fringe
benefit. However, when a special
valuation rule is not properly applied to
a fringe benefit {see, for example,
paragraph {g}{11) of this section), or _
when a special valuation rule is not
used to value a fringe benefit by a
taxpayer entitled to use the rule, the fair
market value of that fringe benefit may
not be determined by reference to any
value calculated under any special
valuation rule. Under the circumstances
described in the preceding sentence, the
fair market value of the fringe benefit
must be determined pursuant to
paragraph (b) of this section.

-{8) Modification of the special
valuation rules. The Commissioner may,
if he deems it necessary, add, delete, or
modify the special valuation rules,
including the valuation formulas

contained herein, on a prospective basis.

(7) Special Accounting Period. If the
employer is using the special accounting
mile provided in Announcement 85~113
(1985~31 LR.B., August 5, 1985} {relating
to the reporting of and withholding on
the value of noncash fringe benefits),
benefits which are deemed provided in a
subsequent calendar year pursuant to
such rule are considered as provided in
such subsequent calendar year for
purposes of the special valuation rules.
Thus, if a particular special valuation
rule is in effect for a calendar year, it
applies to benefits deemed provided
during such calendar year under the
special accounting ruie.

(d) Automobile lease valuation rule—
(1) In general—{i} Annual Lease Value.

o ‘ mwmﬁm -
thix seetion) of that antomobile. Except
as otherwise provided, for an «
automobile that is available to an
employee for less than an entire
calendar year, the value of the benefit
provided is either a pro-rated Annual
Lease Value or the Daily Lease Value
(as defined in paragraph [d){4) of this
section), whichever is applicable.
Absent any statutory exclusion relating’
to the employer-provided automobile

‘{see, for example, section 132{a){3) and

§ 1.132-5T(b)), the amount of the Annual
Lease Value [or a pro-rated Annual
Lease Value or the Daily Lease Value,
as applicable] is included in the gross
income of the employee,

(ii) Definition of automobile. For
purposes of this paragraph (d), the term
“automobile” means any four-wheeled
vehicle manufactured primarily for use
on public streets, roads, and highways. -

12) Calculation of Annual Lease
Value—={i}) In general. The Annual Leasge
Value of a particular automobile is
calculated as follows:

{A) Determine the fair market value of
the sutomobile as of the first date on
which the automobile is made available

to any employee of the employer for

nal uae. For an antomobile first
made available to any employee for
personal use prior to January 1, 1885,
determine the fair market value as of
January 1, 1985, For rules relating to
determination of the fair market value of
an automobile for purposes of this
paragraph {d), see paragraph {d)(5) of
this section. .

(B) Select the dollar range in column 1
of the Annual Lease Value Table, set
forth in paragraph (d){2)(iii} of this
section, corresponding to the fair market
value of the automobile. Except as
otherwise provided in paragraphs (d)(2)
(iv) and {v) of this section "the Annual
Lease Value for each year of availability
of the automobile is the corresponding
amount in column 2 of the Table.

(ii} Use by employee only in 1885. 1
the employee, but not the employer, is
using the special rule of this paragraph
(d), the employee may calculate the

. ‘Annual Lease Value in the same manner

as described in paragraph (d)(2)(i)(A) of
this section, except that the fair market
value of the automobile is determined as
of the first date on which the automobile
is made available to the employee for
personal use or, for an aufomobile made

. available to the employee for personal-

" January 1, 1885, If the employer is also =

*$2,000 %0 $2,999.

use prior 1o January 1, 1985, by -
determining the fair murket value as of

using the special rule of this paragraph -
{d). however, then the employee to 2=
whom the automobile is made available :
must use the special rule, if atall, by .
using the Annual Lease Value calculated -
by the employer. The rules of this .
paragraph (d)(2){ii} apply only for 1985.
(iii) Annual Lease Value Table.

Automoblie tak market valye

m

$0 to $989
$1,000 o 31,899

$3,000 o $3.999
$4,000 t0 §4,899.
$5.000 10 $5.996.
$6,000 10 $6,999
$7,000 to $7,999
$6,000 10 $8,999
$8.000 1o $9,988.
$10,000 to $10,899
$11,000 %0 $11,993
$12,000 to $12.999
$13,000 t0 §13,998

$14,000 10 $14,999
$15,000 1o $15,099
$16,000 fo $16,998
$17,000 10 $17,009

$18,000 10 $18.999
$19,000 10 $19,998
$20,000 to $20.999 5600
$21,000 t0$21,999 £.580
$22,000 ® $22.898 6,100
$23,000 t0 $23,999 6350
$24,000 024,098 6500
$25,000 10 $25.998 6250
$26,000 1o $27,998 7.250
$28,000 10 $29.999 ... 7.750
$30,000 t0 331,999 8,250
$32.000 to $33.899 8,750
$34,000 o $35,299 8,250
$36,000 0 $37.999 8750
$38,000 to $3,899 10,250
$40,000 to-$41,999 10,750
$42.000 10 $43,909 11250 -
$44.000 10 $45999 1,150
$46,000 10 $47.999 12250
$45.000 to $49,999 12,750
$50.000 %0 351,999 13.250
$52.000 to $53,999 12750
$54,000 10 355,999 14,250

-+ $56,000 10 557,899 14750
$58,000 15 $50.969 15.250

For vehicles having a fair market value-

in excess of $59.999, the Annuzl Lease
Value is equal to: {.25 X the fair market
value of the automobile} + $500.

. (iv) Recalculation cf Annual Lease
Valve. The Annual Lease Values =
determined under the rules of this |
paragraph (d) are based on a four-year
lease term, Therefore, except as

otherwise provided in paragraph

{d)(2){v} of this section, the Annual

Lease Value calculated by applying o
paragraph (d)(2) {i) or {ii) of this section
shall remain in effect for the period that
begins with the first date the special
valuation rule of paragraph {d) of this
section is applied by the employer to the
automobile and ends on December 31 of
the fourih full calendar year following
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that date. The Annual Lease Value for
each subsequent four-year period is
calculated by determining the fair
market value of the automobile as of the
January 1 following the period described
in the previous sentence and selecting
the amount in column 2 of the Annual
Lease Value Table corresponding to the
appropriate dollar range in column 1 of
the Table. If, however, the employer is
using the special accounting rule
provided in Announcement 85-113
(1985-31 L.R.B., August 5, 1985) (relating
to the reporting of and withholding on
the value of noncash fringe benefits), the
employer may calculate the Annual
Lease Value foreach subsequent four-
year period as of the beginning of the
special accounting period that begins
immediately prior to the January 1
described in the previous sentence. For
example, assume that pursuant to
Announcement 85~113, an employer
uses the special accounting rule.
Assume further that beginning on
November 1, 1985, the special
accounting period is November 1 to
October 31 and that the employer elects
to use the special valuation rule of this
paragraph {d) as of January 1, 1985. The
employer may recalculate the Annual
Lease Value as of November 1, 1988,
rather than as of January 1, 1989,

{v) Transfer of the automobile to -
another employee. Unless the primary
purpose of the transfer is to reduce
Federal taxes, if an employer transfers
an automobile from one employee to
another employee, the employer may
recalculate the Annual Lease Value
based on the fair market value of the
aulomobile as of January 1 of the year of
transfer. If, however, the employer is
using the spetial accounting rule
provided in Announcement 85~113
{1985-31 LR.B., August 5, 1985) (relating
to the reporting of and withholding on
the value of noncash fringe benefits), the
employer may recalculate the Annual
Lease Value based on the fair market
value of the automgbile as of the
beginning of the special accounting
period in which the transfer occurs. If
the employer does not.recalculate the
Annual Lease Value, and the employee

.to whom the automobile is transferred
uses the special valuation rule, the
employee may not recalculate the
Annual Lease Value.

{3) Services included In, or excluded
from, the Annual Lease Value Table—|i)
Maintenance and insurance included.
The Annual Lease Values contained in
the Annual Lease Value Table include
the fair market value of maintenance of,
and insurance for, the automobile.

Neither an employer nor an employee - -
may reduce the Annual Lease Value by -

the fair market value of any service
included in the Annual Lease Value thal
is not provided by the employer, such as
reducing the Annual Lease Value by the
fair market valie of 8 maintenance
service contract or insurance. An
employer or employee may take inta
account the services actually provided
with respect to the automobile by
valuing the availability of the
automobile under the general valuation
rules of paragraph (b) of this section.

(i1} Fue!l excluded—{A) In general. The
Annual Lease Values do not include the
fair market value of fuel provided by the
employer, regardless of whether fuel is
provided in kind or its cost is
reimbursed by or charged to the
employer.

(B} Valuation of fuel provided in kind.
The provision of fuel in kind may be
valued at fair market value based on all
the facts and circumstances or, in the
alternative, it may be valued at 5.5 cents
per mile for all miles driven by the
employee. However, the provision of
fuel in kind may not be valued at 5.5
cents per mile for miles driven outside
the United States, Canada, and Mexico.
For purposes of this section, the United
States includes the United States and its
territories.

{C) Valuation of fuel where cost
reimbursed by or charged to employer.
The fair market value of fuel, the cost of
which is reimbursed by or charged to an
employer, is generally the amount of the
actual reimbursement or the amount
charged, provided the purchase of the
fuel is at arm’s length. If an employer
with a fleet of at least 20 automobiles
that meet the requirements of paragraph
{d){5){v}{C) of this section reimburses
employees for the cost of fuel or allows
employees to charge the employer for
the cost of the fuel, however, the fair
market value of fuel provided to those
automobiles may be determined by
reference to the employer's fleet-average
cents-per-mile fuel cost. The fleet-
average cents-per-mile fuel cost in equal
to the fleet-average per-gallon fuel cost
divided by the fleet-average miles-per-
gallon rate. The averages described in
the preceding senlence must be
determined by averaging the per-gallon
fuel costs and miles-per-gallon rates of a

- representative sample of the

automobiles in the fleet equal to the

greater of ten percent of the automobiles'

in the fleet or 20 automobiles for a
representative period, such as & two
month period.

(iif) All other servloes excluded The-

ok Gy
benefit provided.

(4) Availability of an automobile for
less than an entire calendar year—{i)
Pro-rated Annual Lease Value used for
continuous availability of 30 or more
days. Except as otherwise provided in
paragraph (d)(4)(iv) of this section, for
periods of continuous availability of 30
or more days, but less than an entire
calendar year, the value of the
availability of the employer-provided
automobile is the pro-rated Annual
Lease Value. The pro-rated Annual
Lease Value is calcu
the applicable Annu
fraction, the numera
number of da: abilit
denominator of which is 365.

{ii) Daily Lease Value used for
continuous availability of less than 30
days. Except as otherwise provided in
paragraph (d)(4)(iii) of this section, for
periods of continuous availability of one
or more but less than 30 days, the value
of the availability of the employer-
provided automobile is the Daily Lease
Value. The Daily Leage Value is
calculated by multiplying the applicable
Annuasl Lease Value by a fraction, the
numerator of which is four times the
number of days of availability and the
denominator of which is 365.

(iii) Election to treat all periods as
periods of at least 30-days. A pro-rated
Annual Lease Value may be applied
with respect to a period of continuous
availability of less than 30 days, by ~
treating the automobile as if it had been
available for 30 days. if to do so would
result in a lower valuation than applying
the Daily Lease Value to the shorter
period of actual availability.

(iv) Pertods of unavailability~—{A)
General rule. In general, a pro-rated
Annual Lease Value {as provided in
paragraph {d}{4)(i) of this section) is
used to value the availability of an
employer~prov1ded automobile when the
automobile is available to an employee
for a period of continuous availsbility of
at least 30 days but less than the entire
calendar year. Neither an employer nor
an employee may use a pro-rated
Annual Lease Value when the reduction
of Federal taxes is the primary reason
the automobile is unavailable to an
employee during the calendar year.

{B) Unavailability for personal
reasons of the employee. If an
automobile is-unavailable to an
employee because of personal reasons
of the employee, such as while the
employee is on vacation, a pro-rated
Annual Lease Value ma be used.
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" For example, assume an automobile is

available to an employee during the first
five months of the year and during the
last five months of the year. Assume
further that the period of unavailability
occurs hecause the employee is on
vacation. The Annugl Lease Value, if it
is applied, must be applied with respect
to the entire 12 month period. The
Annusl Lease Value may not be preo-
rated to take into account the two-
month period of unavailability.

(5) Fair market value—{i) In general.
For purposes of determining the Annual
Lease Value of an automobile under the
Annual Lease Value Table, the fair
market value of an automobile is that
amount a hypothetical person would
have to pay a hypothetical third party to
purchase the particular automobile
provided. Thus, for example, any special
relstionship that may exist between the
employee and the employer must be
disregarded. Also. the employee’'s
subjective perception of the value of the
automobile is not relevant to the
determination of the automobile's fair
market value. In addition, except as
provided in paragraph (d}{5) (n} of this
section, the cost incurred by the
employer of either purchasing of leasing
the automobile is not determinative of
the fair market value of the automobile.

{ii) Safe-harbor valuation rule. For
purposes of calculating the Annual

Lease Value of an automobile under this

paragraph (d), the safe-harbor value of
the automobile may be used as the fair
market value of the automobile For an
automobile owned by the employer, the
safe-harbor value of the automobile is
the employer’s-cost of purchasing the
automobile, provided the purchase is
made at arm’s Jength. For an automobile
leased by the employer, the safe-harbor
value of the automobile is the value
determined under paragraph (d)(5)(iii) of
this section.

(iii} Use of nationally recognized
pricing guides. The fair market value of
an automobile that is {A) provided to an
employee prior to January 1, 1885, (B)
being revalued pursuant to paragraphs
(d}(2) (iv) or (v):of this section, or (C) is
a leased automobile being valued -
pursuant to paragraph {d)[5)(ii) of this
section, may be determined by using the
retail value of such automobile as
reported in a nationelly recognized
publication that regularly reports new or
used automobile retail values,
whichever is applicable. The values
contained in {and obtained from) the
publication-must be reasonable with
respect to the automobile being valued

-(v) Fair market value of special

‘ eqmpment—-(A)‘(.ermm equz ment -

oulside of employer’s business. The
value of specialized equipment must be
included, however, if the employee to
whom the automobile is available uses
the specialized equipment in a trade of
business of the employee other than the

employee’'s trade or business of being an

employee of the employer. :

(C) Equipment susceptible to pemanal
use. The exclusion rule provided in this
paragraph (d}(5)(iv) does not apply to
specialized equipment susceptible to
personal use.

average value is the average of the fair
market values of each automobile in the
fleet. The fair market value of each
automobile in the fleet shall be
determined, pursuant to the rules of
paragraphs (d)(5) (i) through (iv) of this
section, as of the later of January 1, 1985,

‘or the first date on which the automobile

is made available to any employee of
the employer for personal use.

(B) Period for use of rufe. The fleet-
average valuation rule of this paragraph
{d)(5)(v) may be used by an employer as
of January 1 of any calendar year ',
following the calendar year in which the
employer acquires a fleet of 20 or more
automobiles. The Annual Lease Value
calculated for the automobiles in the
fleet, based on the fleet-average value,
shall remain in effect for the period that

‘begins with the first January 1 the fleet-

average valuation rule of this paragraph
{d)(5)(v) is applied by the employer to
the automobiles in the fleet and ends on
December 31 of the subsequent calendar
year. The Annual Lease Value for each
subsequent two year period is
calculated by determining the fleet-
average value of the automobiles in the
fleet as of the first January 1 of such
period. An employer may cease using
the fleet-average valuation rule as of
any January 1. The fleet-average
valuation rule does not apply as of
January 1 of the year in which the
number of automobiles in the employer's
fleet declines to fewer than 20, If,
however, the employer is using the
special.accounting rule provided in
Announcement 85-113 (LR.B. No. 31,

* " August 8, 1985); the employer may apply -

the rules of this paragraph (d)(S)(V}(B)

on the basis of the special accounting.

~ the fleet-average value if it is used by

" paragraph (d) of this : :ction, the

- employer may adopt the automobile

Pd

-
penud rother than the calendar year. *
(This is accomplished by substituting (1} .-
the beginning of the special accounting R
period that begins immediately prior to ;

the January 1 described in this
paragraph (d)(5){v)(B) for january 1
wherever it appears in this paragraph -
{d)(5)(v])(B) and (2) the end of such .
accounting period for December 31.) The
revaluation rules of paragraph (d)(2) (iv) :.
and (v) of this section do not apply to -
automobiles valued under this -
paragraph (d)(5)(v).
. {C) Limitations an use of fleet-average
rule. The rule provided in this paragraph
{d}(5)(v) may not be used for any
automobile whose fair market value
(determined pursuant to paragraphs
(d}{3) (i) through (iv) of this section as of
either the first date on which the
automobile is made available to any
employee of the employer for personal
use or, if later, January 1, 1985) exceeds
$16,500. In addition, the rule provided in
this paragraph (d)(5)(v) may only be
used for automobiles that the employer
reasonably expects will regularly be
used in the employer’s trade or business. -
Infrequent use of the vehicle, such as for |
trips to the airport or between the .
employer’s multiple business premises, -
does not constitute regular use of the .~
vehicle in the employer’s trade or
business.

(D) Additional automob:[es added to
the fleet. If the rule provided in this
paragraph (d)(5)(v) is used by an
employer, it must be used for every
automobile included in or added to the ~
fleet that meets the requirements of
paragraph (d)(5)(v)(C) of this section.
The fleet-average value in effect at the
time an automobile is added to the fleet
is treated as the fair market velue of the -
automobile for purposes of determining
the Annual Lease Value of the
automobile until the fleet-average value
changes pursuant to paragraph
(d}(5)(v)(B) of this section.

(E) Use of the fleet-averoge rule by
employees. An employee can only use

the employer. If an employer uses the
fleet-average value, and the employee
uses the special valuation rule of

t

employee must use th. fleet-average
value.

(6) Consistency rules—i{i} Use of the
automohile lease valuation rule by an
emplayer. Except as provided in
paragraph (d}(5) (v](B) of this section, an "

lease valuation rule of this paragraph (d) -
for an sutomobile only if the rule is
adopted with respect to the latar of the -
penod that begins on January ¥.1987,0r -
the first period in which the -utomoblle -

Mdme‘trti:lxm:& feraen
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is made available 10 an employee of the
employer for personal use or, if the
commuting valuation rule of paragraph
{N of this section is used when the
automobile is first made available to an
employee of the employer for personal
use, the first period in which the
commuting valuation rule is not used.
“{ii) An employer must use the
automobile lease valuation rule for all
subseguent periods. Once the
automobile lease valuation rule has
been adopted for an automobile by an
emplover, the rule must be used by the
employer for all subsegquent periods in
which the employer makes the ’
automobile available to any employee,
except that the employer may, for any
period during which use of the
automobile qualifies for the commuting
valuation rule of paragraph (f] of this
section, use the commuting valuation
rule with respect to the automobile.
(ii3) Use of the automobile lease
valuation rule by an employee. Except
as provided in paragraph (c){2){ii)(C) of
this section, an employee may adopt the
automobile lease valuation rule for an
automobile only if the rule is adopted
{A) by the employer and (B) with respect
to the first period in which the
automobile for which the employer
{consistent with paragraph (d){6)(i) of
this section) adopted the rule is made
available to that employee for personal
use, or, if the commuting valuation rule
of paragraph (f) of this section is used
when the automobile is first made
available to that employee for personal
use, the first period in which the
commuting valuation rule is not used.
(iv) An employee must use the
uutomobile lease valuation rule for all
subsequent periods. Once the
automobile lease valuation rule has
been adopted for an automobile by an
employee. the rule must be used by the
employee for all subsequent periods in
which the automobile for which the rule
is used is available to the employee,
except that the employee may, for any
period during which use of the
automobile qualifies for use of the
commuting valuation rule of paragraph
{1 of this section and for which the
employer uses the rule, use the
commuting valuation rule with respect
to the automobile. :
(v) Replacement automobiles.
Netwithstanding anything'in this
paragraph {D}(6} to the contrary, if the
automobile lease valuation rule is used

by an employer, or by an employer and

an employee, with respect to a
particular automobile, and a
replacement automobile is provided to -

the employee for the primary purpose of -

reducing Federal taxes, then the
employer, or the-employer and the

employee, using the rule must continue
to use the rule with respect to the
replacement automobile. )

{e) Vehicle cents-per-mile valuation
rule—(1) In general—{i) General rule.
Under the vehicle cents-per-mile
valuation rule of this paragraph (e), if an
employer provides an employee with the
use of a vehicle that {A) the employer
reasonably expects will be regularly
used in the employer's trade or business
throughout the calendar year (or such
shorter period as the vehicle may be’
owned or leased by the employer) or (B)
satisfies the requirements of paragraph
(e){(1]{ii) of this section, the value of the
benefit provided in the calendar year is
the standard mileage rate provided in
the applicable Revenue Ruling or
Revenue Procedure (“cents-per-mile
rate”) multiplied by the total number of
miles the vehicle is driven by the
employee for personal purposes. For
1985, the standard mileage rate is 21
cents per mile for the first 15.000 miles
and 11 cents per mile for all miles over

Rev, 49, The

ample, if an
employee drives 20,000 personal miles
and 35,000 business miles in 1985, the
value of the personal use of the vehicle
is $3,700 (15.000 x $.21 + 5,000 < $.11). For
purposes of this section. the use of a
vehicle for personal purposes is any use
of the vehicle other than use in the
employee’s trade or business of being an
employee of the employer. Infrequent
use of the vehicle, such as for trips to

" the airport or between the employer's

multiple business premises, does not
constitute regular use of the vehicle in
the employer’s trade or business.

{ii) Mileage Rule. A vehicle satisfies
the requirements of this paragraph
{e)(1)(ii) in a calendar year }f (A) it is
actually driven at least 10,000 miles in
the year; and (B} use of the vehicle
during the year is primarily by
employees. For example, if a vehicle is
used by only one employee during the
year and that employee drives a vehicle
at least 10,000 miles in a calendar year,
such vehicle satisfies the requirements
of this paragraph (e}(1](ii) even i{ all
miles driven by the employee are
personal. The requirements of this
paragraph (e}{1){ii), however, will not be
satisfied if during the year the vehicle is
transferred among employees in such a
way which enables an employee whose
use was at a rate significantly less that
10,000 miles per year to meet the 10,000
mile threshold. Assume that an
employee uses a vehicle for the first six
months of the year and drives 2,000
miles, and that vehicle is then used by

other employees who drive the vehicle

8.000 miles in the last six months of the
year. Because the rate at which miles
were driven in the first six months of the
year would result in only 4,000 miles
being driven in the year, and because
the first employee did not use the
vehicle during the last six months of the
year, the requirements of this paragraph
{e}{1)(ii) are not satisfied. The
requirement of paragraph (e){1}(ii)(B) of
this section is deemed satisfied if
employees use the vehicle on a
consistent basis for commuting. If the
employer does not own or lease the
vehicle during a portion of the year, the
10,000 mile threshold is to be reduced
proportionately to reflect the periods
when the employer owned or leased the
vehicle. For purposes of this paragraph
(e){1}(ii). use of the vehicle by an
individual (other than the employee)
whose use would be taxed to the
employee is not considered use by the
employee.

(iii) Limitation on use of the vehicle ’Sﬁ
e

_cents-per-mile valuation rule. The valu

of the use of an automobile (as defined

in paragraph (d){(1)(ii) of this section)
may not be determined under the

vehicle cents-per-mile valuation rule of
this paragraph (e} if the fair market

value of the automobile (determined
pursuant to paragraphs (d}(5) (i} through
(iv) of this section as of the later of ’
January 1, 1985, or the first date on
which the automobile is made avaijlable
to any employee of the employer for
personal use) exceeds the sum of the
maximum recovery deductions
allowable under section 280F(a)(2) for
the first three taxable years in the
recovery period for an automobile first
placed i i i

yeax_For 1985, that value is $12.800.

(2) Defi 'ole FoT purposes
of this paragraph (e}, the term "vehicle”
means any motorized wheeled vehicle
manufactured primarily for use on
public streets, roads, and highways. The
term “vehicle” includes an automobile
as defined in paragraph (d){1)(ii) of this
section. :

(3):Services included in, or excluded
from, the cents-per-mile rate—(i)
Maintenance and insurance included.
The cents-per-mile rate includ~s the fair
market value of maintenance !, and
insurance for, the vehicle. An employer
may not reduce the cents-per-mile rate
by the fair market value of any service
included in the cents-per-mile rate but
not provided by the employer. An
employer or employee may take into
account the services provided with
respect to the automobile by valuing the
availability of the automobile under the
general valuation rules of paragraph (b)
of this section,

-~
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(i) Fuel provided by the employer—
{A) Miles driven in the United States,
Canada, and Mexico. With respect to
miles driven in the United States,
Canada, and Mexico, the cents-per-mile
rate includes the fair market value of
fuel provided by the employer. If fuel is
not provided by the employer, the cents-
per-mile rate may be reduced by no
more than 5.5 cents or the amount
specified in any applicable Revenue
Ruling or Revenue Procedure. For
purposes of this section, the United
States includes the United States and its
territories.

{B) Miles drnen outside the United
Slates, Canada, and Mexico. With
respect to miles driven outside the
United States, Canada, and Mexico, the
fair market value of fuel provided by the
employer is not reflected in the cents-
per-mile rate. Accordingly, the cents-
per-mile rate may be reduced but by no
more than 5.5 cents or the amount
specified in any applicable Revenue
Ruling or Revenue Procedure. If the
employer provides the fuel in kind, it
must be valued based on all the facts
and circumstances. If the employer
reimburses the employee for the cost of
fuel or allows the employee to charge
the employer for the cost of fuel, the fair
market value of the fuel is generally the
amount of the actual reimbursement or
the amount charged. provided the
purchase of fuel is at arm’s length.

(4) Valuation of personal use-only.
The vehicle cents-per-mile valuation
rule of this paragraph (e} may unlybe
used to value the miles driven fo
personal purposes. Thus, the
must include an amount in an
employee’s income with re ‘
use of a vehicle that is equal ta the
product of the number of p miles
driven by the employee and.
appropriate eents-per-mﬂe :
employer may not include in income a
greater or lesser amount; for example.
the employer may not include in income
100 percent (all business and personal
miles) of the value of the use of the
vehicle. The term “personal miles”
means all miles driven by the employee .
except miles driven by the employee is
the employee's trade or business of
being an employee of the employer.

{5) Consistency rules—(i) Use of the
vehicle cents-per-mile valuction rule by
an employer. An employer must adopt
the vehicle:cents-per-mile valuation rule
of this paragraph (e) for a vehicle by the
later of the period that begins-on-

Januvary 1, 1987, or the first period in
which the vehicle is used by an
employee of the employer for personal
use or, if the commuting valuation rule
of paragraph (f) of this section is used -

when the vehicle is first used by an
employee of the employer for personal
use, the first period in which the
commuting valuation rule is not used.
{ii} An employer must use the vehicle
cents-per-mife valuation rufe for all
subseguent periods. Once the vehicle
cents-per-mile valuation rule has been
adopied for a vehicle by an employer,
the rule must be used by the employer
for &ll subsegquent periods in which the
vehicle qualifies for use of the rule,
excep! that {A) the employer may, for
any period during which use of the
vehicle qualifies for the commuting
valuation rule of paragraph (f) of this -
section, use the commuting valuation
rule with respect to the vehicle, and (B)
if the employer elects to use the .
automabile lease valuation rule of

paragraph (d) of this section for a period’

in which the vehicle does not qualify for
use of the vehicle cents-per-mile
valuation rule, then the employer must
comply with the requirements of
paragraph (d)(6) of this section. If the
vehicle fails to qualify for use of the
vehicle cents-per-mile valuation rule
during a subsequent period, the -
employer may adopt for such
subsequent period and-thereafter any
other special valuation rule for which -
the vehicle then qualifies. For purposes
of paragraph (d)(6) of this section, the
first day on which an automobile with
respect to-which the vehicle cents-per-
mile rule had been used fails to qualify
for use of the vehicle cents-per-mile
valuation rule may be deemed to be the
first day on which the automobile is
available to an employee of the
employer for personal use.

{iii) Use of the vehicle cents-per-mile
valuation rule by an employee, An
employee may adopt the vehicle cents-
per-mile valuation rule for a vehicle only
if the rule is adopted (A} by the
employer and {B) with respect to the
first period in which the vehicle for
which the employer {consistent with
paragraph {e){5)(i} of this section)
adopted the rule is available to that
employee for personal use or, if the
commuting valuation rule of paragraph
(1) of this section is us .4 by both the
employer and the emp:oyee when the
vehicle is first used by an employee for
personal use, the first period in which
the commuting valuation rule is not
used.

(iv).An employee must use the vehicle
cents-per-mile valuation rule for all
subsequent periods. Once the vehicle
cents-per-mile valuation rule has been
adopted for a vehicle by an employee,
the rule must be used by the employee"
fur all subsequent periods of personal
use of the vehicle by the employee for

which the rule is used by the employer,
excep! that the employee may, for any
period during which use of the vehicle
qualifies for use of the commuting
valuation rule of paragraph (f) of this
section and for which such rule is used
by the employer, use the commuting
valuation rule with respect to the
vehicle.

{v)} Replacement vehicles.
Notwithstanding anything in this
paragraph (e)(5) to the contrary, if the - : ¥
vehicle cents-per-mile valyation rule is -
used by an employer, or by an employer :
and an employee, with respect to a
particular vehicle, and a replacement
vehicle is provided to the employee for _
the primary purpose of reducing Federal ==
taxes, then the employer, or the 4
employer and the employee, using the ' g
rule must continue to use the rule with
respect to the replacement vehicle if the =
replacement vehicle qualifies for use of  ~
the rule.

the commuting use of an employer-
provided vehicle may be determined .~
pursuant to paragraph (f)(3) of this
gection if the following criteria are met
by the employer and employees with
respect 1o the vehicle: :

(i} The vehicle is owned or leased by o
the employer and is provided to one or
more employees for use in connection
with the employer’s trade or business
and is used in the employer's trade or
business;

(i) For bona fide non‘ satory
businese reasons, the employer requires
the employee to commute {o and/or
from work in the vehicle;

(iii) The employer has established a
writlen policy under which the .
employee may not use the vehicle for
personal m other than for )
commuting or de minimis pefsonal use
{such as a stop for a personal errand on
the way between a business delivery
and the employee’'s home}

{iv) Except for de minimis personal .
use, the employee does not use the
vehicle for any persorial purpose other -
then commuting; and
{v) The employee reguired 10 use the
vehicle for commuting is not a control
employee of the employer (as defined in
paragraphs (f) (5) and (6) of this sechon).
i the vehicle is a chaull iven
rule of

to
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in the employee’s trade or business of
being an employee of the employer.

(2) Special rules. Notwithstanding
anything in paragraph (f)(1) of this
section to the contrary, the following
special rules apply—

(i} Written polzcy not required in 1985.

~ g

{n} Cammufmg use durmg 1985. For
commuting use that occurs after
December 31, 1984, but before January 1,
1986, the restrictions of paragraph
{f)(1){v) of this section shall be applied
by substituting “an employee who is an
officer or a five-percent owner of the
employer” in lieu of “a control
employee”. For purposes of determining
who is a five-percent owner, any
individual who owns {or is considered
as owning) five or more percent of the
fair market value of an entity (the
“owned enlity") is considered a five-
percent owner of all entities that would
~ be aggregated with the owned entity
under the rules of section 414 (b}, (c). or

{m). An employee who is an officer of an
employer shall be treated as an officer
of all entities treated as a single
employer pursuant to section 414 (b), (c).
or (m). The definitions provided in
paragraphs (f){5)(i) and ({)(5} of this
section may be used to define an officer;
and

(iti) Control employee exception. If the
vehicle in which the employee is
required to commute is not an
antomobile as defined in paragraph -
(d}1)(ii) of this section, the restrictions
of paragraph ({){1){v) of this section do
not apply. )

(3) Cammuting value—I(i) $1.50 per
one-way commute. If the requirements
of this paragraph (f) are satisfied, the
value of the commuting use of an
employer-provided vehicle is $1.50 per
one-way commute (e.g.. from home to
work or from work to home).

{ii) Value per employee. If there is
more than one employee who commutes
in the vehicle, such as in the case of an
employer-sponsored car pool, the

-arvount includible in the income of each
employee is $1.50 per one-way commute.
Thus, the amount includible for each
round-trip commute is $3.00 per
employee.

{4) Definition of vehicle. For purposes

of this paragraph {f), the term “vehicle”
means any motorized wheeled vehicle
manufactured primarily for use on

public streets, roads, and highways. The

term “vehicle™ includes an automobile
as defined in paragraph {di(1)(ii} of thls
sectlon

P

(5) Contral employee defined—Non-

_government employer. For purposes of

this paragraph (f), a control employee of
a non-government employer is any
employee—

{i} Who is a Board- or shareholder-
appointed, confirmed, or elected officer
of the employer,

{ii) Who is a director of the employer,
or

(iii} Who owns a one-percent or
greater eguity, capital, or profits interest
in the employer.

For purposes of determining who is a
one-percent owner under paragraph

-{f){5)(iii) of this section, any individual

who owns (or is considered as owning
under section 318(a) or principles similar
to section 318(a) for entities other than
corporations] one percent or more of the
fair market value of an entity (the
“owned entity") is considered a one-
percent owner of all entities which
would be aggregated with the owned
entity under the rules of section 414 (b),
(¢), or {m). An employee who is an
officer of an employer shall be treated
as an officer of all entities {reated as a
single employer pursuant to section 414
(b). {c} or (m).

{8) Control employee
Government employer. Pot purposes of -
this paragraph {f), a control employee of
a government employer if any— .

{1) Blected official,

{ii) Federal employee who is
appointed by the Presidentand -
confirmed by the Senate. In the case of
commissicned officers of the United
States Armed Forces, an officer is any
individual with the rank of brigadier
general or above or the rank of rear
admiral (lower half) or above; or

(iii} State or lacal executive officer
comparable to the individuals described
in paragraph (f){6) {i) and (ii) of this
section. )

For purposes of this paragraph (f). the
term “government” includes any
Federal, state, or local governmental
unit, and any agency or instrumentality
thereof.

(8) Non-commercial flight veluation
ruje—-{1) In general. Under the non-
commercial flight valuation rule of this
paragraph (g). if an employee is
provided with a flight on an employer-
provided aircraft, the value of the flight
is calculated using the aircrafl valuation
formula provided in paragraph (g)(5) of _
this section. Except as otherwise
provided. for purposes of this paragraph

{g). a flight provided to a person whose -

flight would be taxable to an employee _
as the recipient is referred to as
provided to the employee and a flight
taken by such person is considered a
flight taken by the employee.

(2) Eligible flights and eligible
aircraft. The valuation rule of this
paragraph (g) may be used to value
flights on all employer-provided aircraft,
including helicopters. The valuation rule
of this paragraph (g) may be used to
value international as well as domestic
flights. The valuation rule of this
paragraph (g) may not be used to value
a flight on any commercial aircraft on
which air transportation is sold to the
public on a per-seat basis. For a special
valuation rule relating to certain flights
on commercial aircraft, see paragraph
(h) of this section.

(3) Definition of o flight—(i) General
rule. Except as otherwise provided in
paragraph (g){3)(iii) of this section
(relating to intermediate stops), for
purposes of this paragraph (g). an
individual's flight is the distance (in
statute miles) between the place at
which the individual boards the aircraft
and the place at which the individual
deplanes.

(ii) Valuation of each flight. Under the
valuation rule of this paragraph (g),

° value is determined separately for each

flight. Thus, a round-trip is comprigsed of
at least two flights. For example, an
employee who takes a personal trip on
an employer-provided aircraft from New
York, New York to Denver, Colorado,
Denver to Los Angeles, California, and
Los Angeles to New York bas taken
three flights and must apply the aircraft
valuation formula separately to-each
flight. The value of & flight must be
determined on a passenger-by-
passengeg basis. For example, if an
individual accompanies an employee
and the flight taken by the individual
would be taxed to the employee, the
employee would be taxed on the special
rule value of the flight by the employee
and by the individual.

(iii} Intermediate stop. 1f the primary
purpose of a landing is necessitated by
weather conditions, by an emergency,
for purposes of refueling or obtaining
other services relating to the aircraft, or
for purposes of the employer's business
unrelated to the employee whose flight
is being valued (“an intermediate stop”),
the distance between the place at which
the trip originates and the place at
which the intermediate stop occurs is
not considered a flight. For example,
assume that an employee’s trip
originates in St. Louis, Missouri, on
route to Seattle, Washington, but,
because of weather conditions, the
aircraft lands in Denver, Colorado, and
the employee stays in Denver overnight.
Assume further that the next day the
aircraft flies to Seattle where the
employee deplanes. The employee's
flight is the distance between the airport

|
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in St. Louis and the airport in Seattle.
Assume that a trip originates in New
York, New York, with five passengers
and makes an intermediate stop in
Chicago, lllinois. before going on to Los
Angeles, California. If one of the five
passengers deplanes in Chicago, the
distance of that passenger’s flight would
be the distance between the airport in
New York and the airport in Chicago.
The intermediate stop is disregarded
when measuring the flights taken by
each of the other passengers. Their
flights would be the distance between
the airport in New York and the airport
in Los Angeles.

{4) Personal and non-personal
flights—(i) In general. The valuation
rule of this paragraph (g) applies to
personal flights on employer-provided
aircrafl, A personal flight is one the
velue of which is not excludable under
another section of subtitle A, such as
under section 132(d) {relating to a
working condition fringe). However,
solely for purposes of paragraphs
(g)(4)(ii) and (g){4)ii1) of this section,
references to personal flights do not
include flights a portion of which would
not be excludable by reason of section
274.(c). ‘

(i) Trip primarily for employer's
business. If an employee combines, in
one trip, personal and business flights
on an employer-provided aircraft and
the employee's trip is primarity for the
employer’s business {see § 1.162-
2{b}(2}). the employee must include in
income the excess of the value of all the
flights that comprise the trip over the
valuve of the flights that would have been
taken had there been no personal flights
but only business flights. For example,
assume that an employee flies on an
employer-provided aircraft from
Chicago. lllinois to Miami, Florida, for
the employer's business and that from
Miami the employee flies on the
emplover-provided aircraft to Orlando,
Florida, for personal purposes and then
flies back to Chicago. Assume further
that the primary purpose of the trip is for
the employer's business. The amount
includible in income is the excess of the
value of the three flights (Chicago to
Miami, Miami to Orlando, and Orlando
to Chicago), over the value of the flights
that would have been taken had there
been no persona!l flights but only
business flights (Chicego to Miami and
Miami to Chicago).

{iii} Primarily personal trip. In an
employee combines, in one trip,
personal and business flights on an
employer-provided aircraft and the
aircraft’s trip is primarily personal (see
§ 1.162-2{b)(2)), the amount includible in
the employee's income is the value of

the persona! flights that would have
been taken had there been no business
flights but only personal flights. For
example, assume that an employee flies
on an employer-provided aircraft from
San Francisco, California, to Los
Angeles, California, for the employer's
business and that from Los Angeles the
employee flies on an employer-provided
aircraft to Palm Springs, California,
primarily for personal reasons and then
flies back to San Francisco. Assume
further that the primary purpos2 of the
trip is personal. The amount includible
in the employee's income is the value of
persanal flights that would have been
taker had there been no business flights
but only personal flights (San Francisco
to Palm Springs and Palm Springs to San
Francisco).

(iv) Application of section 274(c). The
value of employer-provided travel
outside the United States away from
home may not be excluded from the
employee’s gross income as a working
condition fringe, by either the employer

.or the employee, to the extent not

deductible by reason of section 274{c).
The valuation rule of this paragraph {g)
applies to that portion of the value of
any flight not excludable by reason of

“section 274{c}. Such value must be

included in income in addition to the
amounts determined under paragraphs
{(g){4}(ii) and (g){4){iii) of this section.

(v} Flight by individuals who are not
personal guésts. If an individual wha is
not an employee of the employer
providing the aircraft is on a {light, and
the individual is not the personal guest
of any employee, the flight by the
individual is not taxable to-any
employee of the employer providing the
aircraft. The rule in the preceding
sentence-applies where the individual is
provided the flight by the employer for
noncompensatory business reasons of
the employer. For example, assume that
G, and employee of company Y,
accompanies A, an employee of
company X, on company X's aircraft for
the purpose of inspecting land under
consideration for purchase by company
X from company Y. The flight by G is
not taxable to A,

(5) Aircraft valuation formula. Under
the valuation rule of this paragraph (g),
the value of a flight is determined by
multiplying the base aircraft valuation
formula for the period during which the
flight was taken by the appropriate
aircraft multiple (as provided in
paragraph (g}(7) of this szction) and then
adding the applicable terminal charge.
The base mircraft valuation formula
(also known as the Standard Industry
Fare Level formula or SIFL} in effect on
June 30, 1985, is as follows: {$.1402 per

mile for the first 500 miles, $.1069 per

mile for miles between 501 and 1500,

and $.1028 per mile for miles over 1500).

The terminal charge in effect on June 30,
1985. is $25.62. The SIFL cents-per-mile

rates in the formula and the lerminal

charge are calculated by the Department

of Transportation and are revised semi-
annually. g

{6) SIFL fermula in effect for a )
particular flight. For purposes of this ’
paragraph (g}, in determining the value
of a particular flight during the first six
months of a calendar year, the SIFL
formula {and terminal charge] in effect
on December 31 of the preceding year
applies, and in determining the value of
a particular flight during the last six
months of a calendar year, the SIFL
formula {and terminal charge) in effect
on June 30 of that year applies. The
following is the SIFL formula in effect on
December 31, 1984: ($.1480 per mile for -
the first 500 miles, $.1128 per mile for
miles between 501 and 1500, and $.1085
per mile for miles over 1500). The
terminal charge in effect on December
31, 1984, is $27.05. -

(7) Aircraft multiples—{i) In general,
The aircraft multiples are based on the
maximum certified takeoff weight of the
aircraft. For purposes of applying the
aircraft valuation formula described in
paragraph {g)(5) of this section, the
aircraft multiples are as follows:

{in percent)

Maxmum certified takect! wesght of
e srcefit

6,000 D8, OF W8S . cemvose e e 625 156
6.007 10 10,000 B ..o ] . 125.0 24
10,001 40 25000 B8 .o 3000 a3
25,001 18 OF ONOM8.. oo {  ao00 13

{ii) Flights tregted as provided a to
control employee. Excep! as provided in
paragraph (g}{10) of this section, any
flight provided to an individual whose
flight would be taxable to & control
employee {as defined ir. paragraph (g)(8)
and {9) of this section) as the recipient
shall be valued as if such flight has been
provided to that control employee. For
example, assume that the chief
executive officer of an employer, his
spouse, and his two children fly on an
employer-provided aircralt for personal
purposes. Assume further that the
maximum certified takeofl weight of the
aircraft is 12,000 ibs. The amount
includible in the employee's income is 4
x {{300 percent x base aircraft valuation
formule) plus the applicable terminal
chargej.
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[8) Control employee defined—
Nongovernment employer. For purposes
of this paragraph (g). a control employee
of a non-government employer is any
employvee—

(i} Who is a Board- or shareholder-
appointed. confirmed, or elected officer
of the employer, limited to the lesser of
(A) one-percent of all employees
{increased to the next highest integer. if
not an integer) or {B) ten employees:;

{ii) Whose compensation equals or
exceeds the compensation of the top one
percent most highly-paid employees of
the employer ({increased to the next
highest integer, if not an integer) limited
to a maximum of 25 employees:

(iii) Who owns a ten-percent or
greater equity, capita)l or profits interest
in the employer; or

{iv] Whao is a director of the employer.
For purposes of this paragraph (g). any
employee who is a family member
(within the meaning of section 267(c}{4))
of a control employee is also a control
employee. Pursuant to this paragraph
(g)(8). an employee may be a control
employee under mare than aone of the
requirements listed in paragraphs (g)(8)
{i) through (iv) of this section. For
example, an employee may be both an
officer under paragraph (g)(8)(i) of this
section and a highly-paid employee
under paragraph (g)(8)(ii) of this section.
In this case, for purposes of the officer
limitation rule of paragraph (g){8)(i) of
this section and the highly-paid
employee limitation rule of paragraph
{g)(8)(ii) of this section. the employee
would be counted as reducing both such
limitation rules. In no event shall an
employee whose compensation is less
than $50.000 be a contro} employee
under paragraph (g)(8)(ii) of this section.
For purposes of determining who is a
ten-percent owner under paragraph
(g)(8){iii) of this section. any individual
who owns {or is considered as owning
under section 318(a) or principles similar
to section 318(a) for entities other than
corporations) ten percent or more of the
fair market value of an entity [the
“owned entity"”] is considered a ten-
percent owner of all entities which
would be agzregated with the owned
entity under the rules of section 414 (b),
(c). or {(m). For purposes of determining
who is an officer under paragraph
(g){8)(i) of this section. notwithstanding
anything in this section to the contrary,
if the employer would be aggregated
with other employers under the rules of
section 414 [b}. (c). or (m), the officer
definition and the limitations are
applied to each separate employer
rather than to the aggregated employer.
If applicable, the officer limitation rule
of paragraph (g)(8){i) of this section is

applied to employees in descending
order of their compensation. Thus, if an
employer has 11 board-appointed
officers. the employee with the least
compensation of those officers would
not be an officer under paragraph
(R){8)(i) of this section. For purposes of
this paragraph (g). the term
“compensation” means the amount
reported on a Form W-2 as income for
the prior calendar year. Compensation
includes all amounts received from al}
entities treated as a single employer
under section 414 (b), (c). or (m).

{9) Control employee defined—
Government. For purposes of this
paragraph {g). a control employee of a
government employer is any—

{i) Elected officials;

{ii} Federal employee who is
appointed by the President and
confirmed by the Senate. In the case of
commissioned officers of the United
States Armed Forces, an officer is any
individual with the rank or brigadier
general or above or the rank of rear
admira] (lower half} or above; or

(i1i) State or local executive officer
comparable to the individuals in
paragraph (g}{9)(i) and {ii) of this
section.

For purposes of this paragraph (g). the
term “government™ includes any
Federal, state, or local government unit,
and apy agency orinstrumentality
thereof.

(10) Seating capacity rule—{i) In
general. Where 50 percent of more of the
regular passenger seating capacity of an
aireraft {as used by the employer)is
occupied by individuals whose flights
are primarily for the employer’s
business {and whose flights are
excludable from income under sectiog
132{d)). the value of a flight on that
aircraft by any employee who is not
flying primarily for the employer's
business {or who is flying primarily for
the employer’s business but the value of
whose flight is not exciudable under
section 132{d) by reason of section
274(c})) is deemed to be zero. See
£ 1.132-5T which limits the exclusion
under section 132(d) to situations where
the employee receives the flight in
connection with the performance of
services for the employer providing the
aircraft. For purposes of this paragraph
{g)(10), the term "employee” includes
only employees and partners of the
employer providing the aircraft and does
notinclude independent contractors and
directors of the employer.

For purposes of this paragraph (g){10).
the second sentence of paragraph {g)(1)
of this section will not apply. Instead, a
flight taken by an individual who is
either treated as an employee pursuant
to section 132(f)(1) or whose flight is

treated as a flight taken by an employee
pursuant to section 132{f){2) is
considered a flight taken by an
employee. If (A) a flight is considered
taken by an individual other than an
employee (as defined in this paragraph
(8)(10)). (B} the value of that individual's
flight is not excludable under section
132{d). and (C) the seating capacity rule
of this paragraph (g)(10) otherwise
applies, then the value of the flight
provided to such an individual is the
value of a flight provided to a non-
control employee{even if the individual
who would be taxed on the value of
such individual's flight is a control
employee).

{ii) Application of 50-perceni test to
multiple flights. The sealing capacity
rule of this paragraph {g){(10) must be
met both at the time the individual
whose flight is being valued boards the
aircraft and at the time the individual
deplanes. For example, assume that
employee A boards an employer-
provided aircraft for personal purposes
in New York, New York, and that at that
time 80 percent of the regular passenger
seating capacity of the aircraft is
occupied by individuals whose flights
are primarily for the employer's
business {and whose flights are
excludable from income under section
132(d))(“the business passengers™). }f
the aircraft flies directly to Hartford.
Connecticut where all of the passengers.
including A, deplane, the requirements
of the seating capacity rule of this
paragraph (g){10} have been satisfied 1f
instead, some of the passengers.
including A. rcmain on the aircraft in
Hartferd and the aircraft continues on 4
Boston. Massachusetts, where they all
deplune, the requirements of the seui:ng
capacity rule of this paragraph {g}{10;
will not be satisfied unless at ledst 50
percent of the seats comprising the
aircraft's regular passenger seating
capacity were occupied by the busne««
passengers at the time A deplanes ic
Boston.

{iii} Regular passenger seating
capacity. The regular passenger stating
capacity of an aircraft is the maximum
number of seats that have at any time
been on the aircraft {while owned or
leased by the employer). Except to t!
extent excluded pursuant to paragra; .
{g)(10)(v) of this section, regular seu’.
capacity includes all seats which ni..
be occupied by members of the fligh:
crew. It is irrelevant that on a particu.ar
flight, less than the maximum number of
seals are available for use, because. for
example, some of the seats are removed
When determining the maximum
number of seats, those seats that carnat
at any time be legally used during
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takeoff and are not any time used during
takeofl are not counted.

{iv) Examples. The rules of paragraph
(g){10)(iii) of this section are illustrated
by the following examples:

Example (1). Employer A and employer B
order the same aircraft, except that A orders
it with 10 seats and B orders it with eight
seats. A always uses its aircraft as a 10-seat
aircrafl; B always uses its aircraft as an eight-
seat aircraft. The regular passenger seating
capacity of A's aircraft is 10 and of B's
aircralt is eight.

Example [2). Assume the same [acts as in
example (1). excep! that whenever A’s chief
executive officer and spouse use the aircraft
eight seats are removed. Even if substantially
all of the use of the aircraft is by the chiefl
executive officer and spouse the regular
passenger seating capacity of the aircraft is
10.

Example (3). Assume the same facts as in
example {1), except that whenever more than
eight people wan! to fly in B's aircraft, two
extra scats are added. Even if substantially
all of the use of the aircraft occurs with eight
seats, the regular passenger seating capacity
of the aircrafi is 10.

{v) Seats occupied by flight crew.
When determining the regular passenger
seating capacity of an aircraft, any seat
occupied by a member of the flight crew
{whether or not such individual is an
employee of the employer providing the
aircraft) shall not be counted, unless the
purpose of the flight by such individual
is not primarily to serve as a member of
the flight crew. If the seat occupied by a
member of the flight crew is not counted
s & passenger seatl pursuant to the
previous sentence, such member of the
flight crew is disregarded in applymg
the 50 percent test described in the first
sentence of paragraph (g)(10){i} of this
section. For example, assume that, prior
to the application of this paragraph
(g}(20){v). the regular passenger seating
capacity of an aircraft is two seats.

Assume further that an employee
pilots the aircraft and that the
employee's flight is not primarily for the
employer’s business. If the employee’s
spouse occupies the other seat for
personal purposes, the seating capacity
rule is nat met and the value of both
flights must be included in the
employee's income. If, however, the
employee’s flight were primarily for the
employer's business {unrelated to
serving as a member of the flight crew),
then the seating capacity rile is met-and
the value of the flight for the employee’s
spouse is deemed to be zero. If the
employee’s flight were primarily to serve
as a member of the flight crew, then the
sealing capacity rule is not met and the
value of a flight by any passenger for
primarily personal reasons is not
deemesi to be zero.

(11) Erraneous use of the non-
cammercial flight valuation rule—{i) In
general. If the non-commercial flight
valuation rule of this paragraph (g} is
used by an employer or a control
employee, as the case may be, on a
return as originally filed, on the grounds
that either the control employee is not in
fact a control employee, or that the -
aircraft is within a specific weight
classification, and either position is
subsequently determined to be
erroneous, the valuation rule of this
paragraph {g} (mc]udmg paragraph
{8)(13) of this section) is not available to
value the flight taken by that control
employee by the person or persons
taking the erroneous position. With
respect to the weight classifications, the
previous sentence does not apply if the -
position taken is that the weight of the
aircraft is greater than it is subsequently
determined to be. If, with respect to a
flight by a control employee, the seating
capacity rule of paragraph [g)(10) of this
section is used by an employer or the
control employee, as the case may be,
on a return as originally filed, and it is
subsequently determined that the

requirements of paragraph {g)(10) of this -

section were not met, the valuation rule
of this paragraph (g) {including
paragraph (g)(13} of this section} is not
available to value the flight taken by
that control employee by the person or
persons taking the erroneous position.
(i1} Value of flight excluded as a
working condition fringe. 1f either an
employer or an employee, on a return as
originally filed, excludes from the
employee’s income or wages the value
of a flight on the grounds that the flight

- was excludable as a working condition

fringe under section 132, and that
position is subsequently determined to
be erroneous, the valuation rule of this
paragraph [g) {including paragraph
{2)[13) of this section) is not available to
value the flight taken by that employee
by the person or persons taking the
erroneous position.

{12} Consistency rufes—{i} Use by the
employer. Except as otherwise provided
in paragraphs (g}(11) and {g}{13}{iv) of
this section, if the non-commercial flight
valuation rule of this paragre »h {g) is
used by an employer to value flights
provided in a calendar year, the rule
must be used ta value all flights
provided in the calendar year.

{ii} Use by the employee. Except as
otherwise provided in paragraphs {g}{11)
and {g){13){iv] of this section, if the non-
commercial flight valuation rule of this
paragraph {g) is used by an employee to
value a flight taken in a calendar year,
the rule must be used to value all flights

. taken in the calendar year.

(13) Transitiono! vaivation ruie—{i) In -
general. If the value of a flight A
delermined under this paragraph {g}(13) =
is lower than the value of the flight ?é
otherwise determined under paragraph
(g] of this section, the value of the flight ~
is the lower amount. The transitional
valuation rule of this paragraph {g)(13) is =
available only for flights provided after
December 31, 1984, and before January
1, 1986.

(ii) Transitional valuation rule
oircraft muitiples. The appropriate
aircraft multiples under the transmonal
valuation rule are as follows:

{A) 125 percent of the base aircraft
valuation formula, plus the applicable
terminal charge, for any flight by any :
employee who is not a key employee (as
defined in paragraph (g){13){iii) of this \’
section.)

{B) 125 percent of the base aircraft
valuation formula, plus the applicable -
terminal charge, for a flight by a key ¥
employee if there is a primary business . _
purpose of the trip by the aircraft. For -
purposes of this paragraph {g){13)(ii) (B}
entertaining an employee or other
individual is not & business purpose.

(C) 800 percent of the base aircraft .-
valuation formula, plus the applicable: -
terminal charge, for a flight by a key r‘
employee if there is not primary
business for the trip by the aircraft.

s e T TN

.Where there is no business purpose for

the trip by the aircraft, the alternative
valuation rule may not be used to value
a flight by a key employee. For purposes
of this section, compensating an -
employee is not a business purpose. '

{iii} Key employee defined. A “key
employee™ is any employee who is a
five-percent owner or an officer of the
employer, or who, with respect to a
particular trip by the aircraft, controls
the use of the aircraft. For purposes of
determining whao is a five-percent
owner, any individual who owns (or is
considered as owning) five or more
percent of the fair market value of an .
entity [the “owned entity"} is considered
a five-percent owner of all entities that
would be aggregated with the owned
entity under the rules of section 414[b),
[c), or {m).

{iv) Erroneous use of transitional
valuetion rule. If the transitional
valuation rule is used by an employer or
a key employee, as the case may be, on
a return as originally filed, on the
grounds that— -

(A) The key employee is not in fact a
key employee.

(B} An aircraft trip had a primary
business purpose, or .
{C} An aircraft trip had some business

purpose,
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and such position is subsequently
determined to be erroneous, neither the
transitional valuation rule nor the non-
commercial flight valuation rule of this
paragraph [g) is available to value guch
flight taken by that key employee by the
person or persons taking the errc:ieous
position.

{b) Commercial flight valuation rule—
(1) /7 generc!. Under the commercial
flight valuation rule of this paragraph
(h}, the value of a space-available {light
(as defined in paragraph (h)(2) of this
scction) on @ commercial aircraft is 25
percent of the actual carrier’s highest
unrestricted coach fare in effect for the
particular flight taken.

(2} Space-avcilable flight. The
comumercial flight valuation rule of this
paragraph (h) is available to value a
space-available flight. The term “space-
available flight" means a flight on a
commercial aircraft {i) for which the
airline (the acutal carrier) incurs no
substantial additional cost {including
forgone revenue) determined without
regard to any amount psid for the flight
and (ii} which is subject to the same
types of restrictions customarily”
associated with flying on an employee
“standby’ or “space-available” basis. A
flight may be a space-available flight
even if the airline that is the actual
carrier is net the employer of the
employes.

(9 Commercial circmft. If the actual
carrier dees not offer, in the ordinary
course of its business, air transportation
{c customiers on a per-seat basis, the
commercial flight valuation rule of this
paragraph (h) is not available. Thus, if,
in the ordinary course of its line of
business, the employer only offers air
transpertation to customers on a charter
basis, the commerical flight valuation
rule of this paragraph (h} may not be
used to value a space-available ﬂzght on
the employer’s aircraft. Similarly, if, in
the ordinary course of its line of
busingss, an employer only offers air
transportation to customers for the
transport of cargo, the commercial flight
vaiuation rule of this paragraph (h) may
not be used to value a space-available
flight on the employer's aircraft.

(4) Timing of inclusion. The date that
- the flight is taken is the relevant date for
purposes of applying section 81{a){1}
and this section to a space-available
flight on a commercial aircraft. The date
of purchase or issuance of 8 pass or
ticket is not relevant. Thus, this section
applies to 8 flight taken on or after
January 1, 1985, regardless of the date on
which the pass or ticket for the flight
was purchased or issued.

{5) Consistency rules—{i) Use by
employer. If the commercial flight
valuation rule of this paragrapb (h} is

used by an employer to value flights
provided in a calendar year, the rule
must be used to value all flights
provided in the calendar year.

{ii) Use by employee. If the
commercial flight valustion rule of this
paragraph (h) s used by an employee to
value & flight taken in a calendar year,
the rule must be used to value all flights
taken by such employee in the calendar
year.

(i) [Reserved]|

(§) Vialuation of meals provided et an
employer-operated ecting facility for
employees—{(1) In general. The
valuztion rule of this paragraph {j) may
be used to value a meal provided at an
employer-operated eating facility for
empiloyees {as defined in § 1.132-7T).
Far rules relating to an exclusion for the
value of meals provided at an employer-
operated eating facility for employees,
see § 1.132-7T.

(2) Vasuation fermulo—(i} In general.
The value of all meals provided at an
emplover-operated eating facility for
employvees during a8 calendar year is 150
percent of the direct operaitng costs of
the eating facility (“total meal value”).
For purposes of this paragraph (j), the
definition of direct operating costs
provided in § 1.132-7T applies. The
taxatle value of meals provided 2t an

- eating fzcility may be determined in two

ways, The “individual meal subsidy”
may be treated as the taxable value of a
meal provided at the esting fecility {see

« paragraph (j} (2} (ii) of this section).

Alternatively, the employer may
allocate the “total meal subsidy” among
employees [see paragraph i) (2) (ii1) of
this section).

- {ii) “Individual mec! subsidy” defined.
The “individual meal subsidy” is
determined by multiplying the price
charged for a particular meal by a
fracticn, the numerator of which is the
total meal value and the denominator of
which is the gross receipts of the eating
facility, and then subtracting the amount
paid [or the meal. The taxable value of
meals provided to a particular employee
during a calendar year, therefore, is the
sum of the individual meal subsidies
provided to the employee during the
caizndar year.

{ili} Allocation of “total meal
subsidy.” Instead of using the individual
meal value method, the employer may
allocate the “total mes] subsidy" {total
meal value less the gross receipts of the
facility} among employees in any .
manrer reasonable under the
circumstances. ;

Par. 3. Section 1.132-1T is removed
and a new § 1.132-1T is added in its
place, as foliows:

§ 1.132-1T7  Exclusion from gross income
of certain fringe benetits (Temporary).

{e) In general. Gross income does not
include any fringe benefit which
qualifies as a~—

{1) No-additional-cost service,

(2} Quelified emplovee diszount,

{3) Working condition frirge. or

{4) De minimis fringe.

Special rules apply with respect to
certain on-premises gyms and other
athletic facilities (8 1.132-1T (e)),
demonstration use of employer-provided
automobiles by full-time suxtomobile
salesmen {§ 1.132-1T (n)), parking
provided to an employee on or near the
business premises of the employer

{§ 1.132-5T (0)), and on-premises esting
facilities (§ 1.132-7T).

(b} Definiticn of emplayee—{1) No-
additicral-cost services and qualified
emplaoyee discounts. For purposes of
section 132 (a) (1) (relating to no-
additional-cost services} and section 132
(a) {2) (relating to qualified employee
discounts], the term “employee” {with
respect to a line of business of an
employer) means—

(i) Any individual whois currently
employed by the employer in the line of
business,

(if} Any individual who was fermerly
employed by the employer in the line of
business and who separated from
service with the employer in the line of
business by reason of rctirement or
disability, and

{iii) Any widow or widower of an
individual who died while employed by
the employer in the line of busiress or
whao separated from service with the
employer in the line of business by

‘reason of retirement or disability.

For purposes of this paragraph (b) (1),
any partner who performs services for a
partnership is considered employed by
the partnership. In addition, any use by
the spouse or dependent child {as
defined in this paragraph {b}) of the
employee will be treated as use by the
employee.

{2) Warking condition fringes. For
purposes of secticn 132(a)(2) (relating ta
working condition fringes), the term
“employee” means—

(i} Any individual who is currently
employed by the employer.

{it] Any partner who performs
services for the partnership,

{iii) Any director of the employer, and

{iv) Any independent contractor who
performs services for the employer.
Notwithstanding anything in this
paragraph (b)(2) to the contrary, any
independent contractor who performs
services for the emgployer cannot
exclude the value of parking or the use

i
o
i
i
H
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of consumer goods provided pursuant to
a product testing program under § 1.132-
5T (n}; in addition, any director of the
employer cannot exclude the value of
the use of consumer goods provided
pursuant to a product testing program
under § 1.132-5T (n).

(3) De minimys fringe. For purpose of
section 132(a)(4) (relating to de minimis
fringes), the term “employee” means any
recipient of a fringe benefit.

{4) Dependent child. For purposes. of
this paragraph (b}, the term “dcpendent
child” mcans any son, stepson, daughter
or stepdaughter of the employee who is
a dependent of the employee, or both of
whaose parents are deceased. Any child
to whom section 152(e) applies will be
treated as the dependent of both
parents.

{c) Special rules for employers—
Effect of section 414. All employees
treated as employed by a single

employer under section 414(b), {c) or [m}.

will be trcated as employed by a single
employer for purposes of this section.
Thus; employees of one corporation that
is part of a controlled group of
corporations may under certain
circumstances be eligible to receive
section 132 benefits from the other
corporations that comprise the -
controlled group. However, the
aggregation of employers described in
this paragraph {c) does not change the
other requirements for an exclusion,
such as the line of busincss requirement.
Thus. for example, if a controlled group
of corporations consists of fwo
corporations that operate in different
lines of business, the corporations are
not treated as operating in the same line
of business even though the
corporations are treated as one
employer.

(d)} Customers not to include
employees. For purposes of section 132
and the regulations thereunder. the term
“customer” means customers who are
not employees. However, the preceding
senience does not apply to section
132(c}{2) {relating to the gross profit
percentage for determining a qualified

. employee discount). Thus, an employer
that provides employee discounts
cannot exclude sales made to employees
in determining the aggregate sales to
customers,

(e) Treatment of on-premises at. letic
fecilities—(1) In general. Gross income
does not include the value of any on-
premises athletic facility provided by
the employer to its employees. For
purposes of section 132 and this
paragraph (e), the term "on-premises
athletic facility” means any gym or
other athletic facility (such as a pool,
tennis court, or golf course}—

(i) Which is located on the premises of
the employer,

{ii} Which is operated by the
employer, and

{iii} Where substantially all of the use
of which is, during the calendar year, by
employees of the employer. their
spouses, and their dependent children.

For purposes of this paragraph {e) (1)
(iii]. the term “dependent children” has
the same meaning as the plural of the
term “dependent child” in paragraph {b)
(4) of this section. The exclusion of this
paragraph (e) does not apply to any
athletic facility if access to the facility is
made available to the general public
through the sale of memberships, the
rental of the facility. etc.

(2) Premises of the employer. The
athletic facility need not be located on
the employer’s business premises.
However, the athletic facility must be
located on premises of the employer.
The exclusion provided in this
paragraph (e} applies whether the
premises are owned or leased by the
employer; in addition, the exclusion is
available even if the employer is not a
named lesse on the lease so long as the
employer pays reasonable rent. The
exclusion provided in this paragraph (e)
does not apply to any athletic facility
that is a facility for residential use.
Thus, for example, a resort with
accompanying athletic facilities {such as
tennis courts, pool; and gym) wuould not
qualify for the exclusion provided in this
paragraph [e).

(3) Application of rules to membership
in.an athletic facility. The exclusion
provided in this paragraph (e} does not
apply to any membership in an athletic
facility {including health clubs or
country clubs) unless the facility is
owned [or leased) and operated by the
employer and substantjally all the use of
the facility is by employees of the
employer, their spouses, and their
dependent children. Therefore,
membershjp in health club or country
club not meeting the rules provided in
this paragraph (e} would not quality for
the exclusion.

(4) Operation by theemployer. An
employer is considered to operate the
athletic facility if the employer itself
operates the facility through its own
employees, or if the employer contracts
aut to another to operate the athletic
facility. For example, if an employer
hires an independent contractor to
operate the athletic facility for the
employer's employees, the facility is
considered to be operated by the
employer. In addition, if an athletic
facility is operated by more than one
employer. it is considered to be operated
by each employer. Far purposes of
paragraph {e) {1) {iii) of this section,

‘premises athletic {acilities,

substantially all the use of a facility
operated by more than one employer
must be by employees of all of the
employers, their spouses, and their
dependent children. Where the facility is
operated by more than one employer, an
employer that either pays rent directly -
to the owner of the premises or pays
rent to a named lessor of the premises i
eligible for the exclusion.

(5) Nonapplicability of
nondiscriminotion rules. The
nondiscrimination rules of section 132
and § 1.132-8T do not apply to on-

* & \'-‘.Mls ;.
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(1) Nonapplicability of section 132. If i
the tax treatment of a particular fringe .
benefit is expressely provided for in
another section of Chapter 1. section 132 .
and the applicable regulations {except *1
for section 132 (e) and the regulations - &
thereunder) do not apply to such fringe -&
benefits. For example, since section 129
provides an exclusion from gross mcomg
for amounts paid or incurred by the . ¢
employer for dependent care assistance :
for an employee, the exclusions under
section 132 and this section do not apply?
to the provision by an employertoan .
employee of dependent care assistance..

Par. 4. The following new §1.132-2T is:
added at the appropriate place: .

§ 1.132-2T No-additional-cost service
(Temporary). *';.

(a) In general—{1) Definition. Gross -
income does notinclude the value of a -;
no-additional-cost service. The term %
“no-additional-cost service” means any -
service provided by an emplover to an
employee for the employee’s personal
use if—

(i} The service is offered for sale to
customers in the ordinary course of the *
line of business of the employerin '
which the employee performs
substantial services, and

(ii) The employer incurs no wbs.anual
additional cost in providing the service
to the employee {including forgone
revenue and excluding any amount paid
by or on behalf of the employee for the
service).

For rules relating to the line of business
limitation, see § 1.1324T.

(2) Examples. Services that are ehgxblc
for treatment as no-additional-cost
services are excess capacity services
such as hotel aecommodations:
transportation by aircraft, train, bus,
subway, or cruise line; and telephone
services. Services that are not eligible
for treatment as no-additonal-cost
services are non-excess capacity
services such as the facilitation by a
stock brokerage firm of the purchase of
stock. Employees who receive non-
excess capacity services may, however,

<
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be eligible for a qualified employee
discount of up to 20 percent of the value
of the service provided. See § 1.132-3T.

(3} Cash rebates. The exclusion for a
no-additional-cost service applies
whether the service is provided at no
charge or at a reduced price, The
exclusion also applies if the benefit is
provided through a partial or total cash
rebate of an amount paid for the service.

{4) Applicability of nondiscrimination
rules. The exclusion for a no-additional-
cost service applies to officers, owners,
and highly compensated employees only
if the service is available on
substantially the same terms to each
member of a group of employees that is
defined under a reasonable . »
classification set up by the employer
that does not discriminate in favor of
officers, owners, or highly compensated
employees. See § 1.132-8T.

(5) No substanticl additional cost—(i)
In general. The exclusion for a non-
additional-cost service applies only if
the employer does not incur substantial
additional cost in providing the service
to the employee, For purposes of the
preceding sentence, the term “cost”
includes revenue that is forgone because
the service is provided to an employee
rather than a nonemployee. (For
purposes of determining whether any
revenue is forgone, it is assumed that
the employee would not have purchased
- the service unless it were available to
the employee at the actual price charged
to the employee.) Whether an employer
incurs substantial additional cost must
be determined without regard to any
amount paid by the employee for the
service. Thus, any reimbursement by the
employee for the cost of providing the
service does not affect the
determination of whether the employer
incurs substantial additional cost.

(ii} Labor intensive services. An’
employer must include the cest of labor
incurred in providing services to
employees when determining whether
the employer has incurred substantial
additional cost. An employer has
incurred substantial additional cost. An
employer incurs substantial additional
cost, whether or not non-labor costs are
incu: -ed, if a substantial amount of time
is spent by the employer or its
employees in providing the service to
employees. This would be the result
whether or not the time spent by the
employer or its employees in providing
the services would have been “idle", or
if the services were provided outside
normal business hours. An employer
generally incurs no substantial
additional cost, however, if the
employee services provided ere merely
incidental to the primary service being
provided by the employer. For example,

the in-flight services of a flight attendant
provided to airline employees traveling
on @ space-available basis are merely
incidental to the primary service being
provided (i.e., air transportation). In
addition, the cost of in-flight meals
provided to airline employees is not
considered substantial in relation to the
air fransportation being provided.

{b} Reciprocal agreements. For
purposes of the exclusion for a-no-
additional-cost service, any service
provided by an employer to an
employee of another employer shall be
treated as provided by the employer of
such employee if all of the following
requirements are satisfied;

(1) The service is provided pursuant to
a written reciprocal agreement between
the employers under which a group of
employees of each employer, all of
whom perform substanfial services in
the same line of business, may receive
no-additional-cost services from the
other employer;

(2] The service provided pursuant to
the agreement to the employees of both
employers is the same type of service
provided by the employers to customers
both in the line of business in which the
employees perform substantial services
and the line of business in which the
service is provided to customers; and

(3) Neither employer incurs
substantial additional cost {including
forgone revenue} in providing the
service to the employees of the other
employer or pursuant to the agreement,
If one employer receives a substantial
payment from the other employer with
respect to the reciprocal agreement, the
paying employer will be considered to
have incurred a substantial additional
cost pursuant to the agreement.

Par. 5. The following §1.132-3T is
added at the appropriate place:

§1.132-3T Qualified employee discount
(Temporary).

{a) In general—{1) Definition. Gross
income does not include the value of a
qualified employee discount. The term
*gualified employee discount” means
any employee discount with respect to
qualified property or services provided
by an employer to an employee for the
employee’'s personal use to the extent
the discount does not exceed—

(i) The gross profit percentage of the
price at which the property is offered to
customers, for discounts on property, or

(ii) 20 percent of the price at which the
services are offered to customers, for
discounts on services. .

(2) Qualified property or services—{i}
In general. The term “qualified property
or services’ means any property or
services that are offered for sale to
customers in the ordinary course of the

line of business of the employer in
which the employee performs
substantial services. For rules relating to
the line of business limitation, see

§ 1.132-4T.

(1i) Exception for certain property.
The term “qualified property” does nat
include real property and it does not
include personal property {whether
tangible or intangible) of a kind
commonly held for investment. Thus, an
employee may not exclude from gross
income the amount of an employee
discount provided on the purchase of
either residential or commercial real
estate, securities, commodities, or
currency, whether or not the particular
purchase is made for investment
purposes. :

{iii) Property and services not offered .
in ordinary course aof business. The term
*“qualified property or services” does not
include any property or services of a
kind that is not offered for sale to
customers in the ordinary course of the
line of business of the employer. For
example, employee discounts provided
on property or services that are offered
for sale only to employees and their
families {such as merchandise sold at an
employee store or through an employer-
provided catalog service) may not be
excluded from gross income.

(3) No reciprocal agreement
exceptian. The exclusion for a qualified
employee discount does not apply to
property or services provided by
another employer pursuant to a written
reciprocal agreement that exists
between employers to provide discounts
on property and services to employees
of the other employer.

-[4) Cash or third-party rebates—{i)
Property or services pravided without
charge or at a reduced price. The
exclusion for a qualified employee
discount applies whether the property or
service is provided at no charge (in
which case only part of the discount
may be excludable as a qualified
employee discount) or at a reduced
price. The exclusion also applies if the
benefit is provided through a partial or
total cash rebate of an amount paid for
the property or service. .

(ii) Property or services provided
directly by the employer or indirectly
through a third party. A qualified
employee discount may be provided
either directly by the employer or
indirectly through a third party. For
example, an employee of an appliance
manufacturer may receive a qualified
employee discount on the
manufacturer's appliances purchased at
a retail store that offers such appliances
for sale to customers. The employee
may exclude the armount of the qualified
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employee discount whether the
employee is provided the appliance at
no charge or purchases it at a reduced
price, or whether the employee receives
a partial or total cash rehate from either
the employer-manufacturer or the
retailer. If an employee receives
additional rights associated with the
property that are not provided by the
"employee’s employer to customers in the
ordinary course of the line of business in
which the employce performs
substantial services (such as the right to
return or exchbange the property or
special warranty rights), the employee
may only receive a qualified employee
discount with respect to the property
and not the additionsl rights. Receipt of
such additional rights may occur. for
example, when an employee of a
manufacturer purchases property
manufactured by the employee's
employer at a retail outlet.

(5) Applicability of nondiscrimination
rules. The exclusion for a qualified
employee discount applies to officers.
owners, and highly compensated
employees only if the discount is
available on substantially the same
terms to each member of a group of
employees that is defined under a
reasonable classification set up by the
employer that does not discriminate in
favor of officers, owners, or highly
compensated employees. See §1.132-8T.

{b) Employee discount—(1) Definition.
The term “employee discount” means
the excess of—

(i) The price at which the property or
service is being offered by the employer
for sale to customers, over

(ii} The price at which the property or
service is provided by the employer to
an employee for use by the employee.

A transfer of property by an employee
without consideration is considered use
by the employee for purposes of this
section. Thus, for example. if an
employee receives a discount on
property offered for sale by his
employer to customers and the
emplovee makes a gift of the property to
his parent. the property will be
considered to be provided for use by the
employee, thus enabling the discount to
be eligible for exclusion as & qualified
employee discount.

(2) Price to customers—{i) Determined
at time of sale. In determining the
amount of an emplcyee discount, the
price at which the property or service is
being offered to customers at the time of
the employee's purchase is controlling.
For example, assume that an employer
offers a product o customers for $20
during the first six months of a calendar
year but at the time the employee
purchases the product at a discount, the

price at which the product is being
offered to customers is $25. In this case,
the price from which the employee
discount is measured is $25.

(ii) Quantity discount not reflected.
The price referred to in paragraph
(b)(2}ti) of this section cannot reflect any
quantity discount unless the employee
actually purchases the requisite quantity
of the property or service.

(it} Customers of employee’s
employer controls. In determining the
amount of an employee discount, the
price at which the property or service is
offered to customers of the employee's
emgployer is controlling. Thus, the price
at which property is sold to the
wholesale customers of a manufacturer
will generally be lower than the price at
which the same property is sold to the
customers of a retailer. However, see
paragraph {a){4)(ii) of this section
regarding the effect of a wholesaler
providing to its employees additional
rights not provided to customers of the
wholesaler in the ordinary course of its
business.

{(iv) Discounts to discrete customer or
consumer groups. In determining the
amount of an employee discount, if an
employer offers for sale property or
services at one or more discounted
prices to discrete customer or consumer
groups, and sales at all such discounted
prices comprise at least 35 percent of the
employer's gross sales for a
representative period. then the price at
which property or service is being
offered to customers is a discounted
price. The applicable discounted price is
the current undiscounted price, reduced
by the percentage discount at which the
greatest percentage of the employer’s
gross sales are made for such
representative period. If sales at
different percentage discounts equal the
same percentage of the employer's gross
sales. the price at which the property or
service is being provided to customers
may be reduced by the average of the
two group discounts. For purposes of
this section, a representative period is
the taxable year of the employer =
immediately preceding the taxable year
in which the property or service is
provided to the employee at a discount.
If more than one employer would be
aggregated under section 414 {b}. (c), or
{m), and all of tke employers do not
have the same taxable year. the
employers required 1o be aggregated
must designate the 12-month period to
be used in determining gross sales for g
representative period. :

(v) Exeruples. The rules provided in
this paragraph {b)(2) are illustrated by
the following examples:

Example (1) Assume that g whelosale
employer ofters property forsele - *wo
discrete customer grovps @t deliering prces.
Assume further that dunng the prios tasable
year of the emplover. 70 purrent of the
employer's graos sales are nuade ol o 13-
percent disceunt and 30 perrent at no
discount. The current undiscounted price at
which the property or service s being offered
by the emplover for sale to cusiomers may be
reduced by the 15-percent discouni.

Example (2}, Assume that & reta:] empiover
offers a 20 percent discount to members of
the American Bar Association. & 15 percent
discount to members of the American
Medical Associaton, and & ten percent
discount io employees of the Federa!
Government. Assume further that during the
prior taxable year of the employer. sales to
American Bar Association members equal 15
percent of the employver's gross sales. sales 1o
American Medical Association members
equal 20 percent of the employer’s gross
sales, and sales 10 Federal Government
employvees equal 25 percent of the employer's
gross sales. The current undiscounted price at
which the property or service is buing offered
by the employer for sale to customers may be
reduced by the ten percent Federal
Government discount.

(3) Damaged. distressed. or returned
goods. If an employee pays at least fair
market value for damaged. distressed. or
returned property, such emplovee will
not have mcome attributable to such
purchase.

{c) Gross profit percentage—i1) In
general—{i) General rule. An exciusion
from gross income for an emplovee
discount on qualified property 1s limited
to the price at which the properts is
being offered to customers in the
ordinary course of the employcr s hine of
business. multiplied by the empleyer’s
gross profit percentage. The term “gross
profit percentage” means the excess of
the aggregate sales price uf the property
sold by the emplover t¢ custumers
(including employees) over the |
employer’s aggregate cost of the
property. then divided by the aggregate
sales price.

(i1} Calculation of gross pr-i:
percentage. The gross profit percentage
must be calculated separate!s fur each
line of business based on the ageregate
sales price and aggregate cost of
property i that line of besiness for a
representative period. For purposes of
this section. a representstive perodis
the taxable year of the empirver
immediately preceding the tavahie year
in which the discount 1s ava . .*e For
example, if the aggregate sales of
property in an employer's line f
business for the prior taxalte vear were
$800,000. and the aggregate ¢t of the
property for the yrur were S0 0N, the
gross profit percentage wruhl be 25
percent {$800.000 minus $+10 0. then
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divided by $800,000). If more than one
employer would be aggregated under
section 414 {b), {c). or (m), and all of the
employers do no! have the same taxable
year, the employers required to be
aggregated must designate the 12-month
period to be used in determining the
gross profit percentage. If an emplovee
performs substantial services in more
than one line of business, the gross
profit percentage of the line of business
in which the property is sold determines
the amount of the excludable emplinyee
discount.

(iii) Special rule for employers in their
first year of existence. An emplover in
its first year of existence may estimate
the gross profit percentage of a line of
business based on its mark-up from the
cost. Alternatively, an employer in its
first year of existence may determine
the gross profit percentage by reference
to an appropriate industry average.

{iv) Redetermination of gross profit
percentage. If substantial changes in an
employer’s business indicate at any time
that it is inapprapriate for the prior
years® gross profit percentage to be used
for the current year, the employer must,
within a reasonable period, redetermine
the gross profit percentage for the
remaining portion of the current year as
if such portion of the year were the first
year of the employer's existence.

{2) Line of business. In general, an
employer must determine the gross
profit percentage on the basis of all
property offered to customers {including
employees) in each separate line of
business. An employer may instead
select a classification of property that is
narrgwer than the applicable line of
business. However, such classification
must be reasonable. For example, if an
employer computes gross profit
percentage according to the department
in which products are sold, such
classification is reasonable. Similarly:. it
is reasonable to compute gross profit
percentage on the basis of the type of
merchandise sold {such as high mark-up
and low mark-up classifications). It is
not reasonablie, however, for an
employer to classify certain low mark-
up products preferred by certain

- employees {such as officers, owners,

and highly compensated employees)
with high mark-up products or to
classify certain high mark-up products
preferred by other employees with low
mark-up products.

(3) Generally accepted accounting
principles. In general, the aggregate
sales price of property must be
determined in accordance with
generally accepled accounting
principles. An employer must compute
the aggregate cost of property in the
same manner in which it is computed for

tke emplcyer's Federal income tax
liability, pursuant to the inventory rules
in section 471 and the regulations
thereunder.

{d) Treaiment of leased sections of
department stores—-{1} In general—(i)
General rule, For purposes of
determining whether employees of a
leased section of a department store
may receive qualified employees
discounts at the department store and
whether employees of the department
store may receive gualified employee
discounts at the leased section of the
department store, the leased section is
treated as part of the line of business of
the person operating the department
store, and employees of the leased
section are treated as employees of the
person operating the department store
as well as employees of their employer.
The term “leased section of a
department store” means & section of a
department store where substantially all
of the gross receipts of the leased
section are over-the-counter sales of
property made under a lease, license, or
similar arrangement where it appears to
the general public that individuals
making such sales are employed by the
department store. An example of a
leased section of a department store is &
cosmetics firm that leases floor space
from & department store.

{il} Calculation of gross profit
percentage. When calculating the gross
profit percentage of property and
services sold at the department store
under paragraph {c) of this section, sales
of property and services sold at the
department store, as well as sales of
property and services sold at the leased
section, are considered. The rule
provided in the preceding sentence does
not apply, however, if it is reasonable to
calculate the gross profit percentage for
the department store and leased section
separately, or if it would be
inappropriate to combine them {such as
where either the department store or the
leased section, but not both, provides
employee discounts).

(2} Employees of the leased section—
{i} Definition. For purposes of this
paragraph (4}, “employees of the leased
section” means all employees who
perform substantial services at the
leased section regardless of whether the
employees engage in over-the-counter
sales of property or services. The term
“employee” has the same meaning as in
section 133(f).

{iii} Discounts offered to either
department store employees or
employees of the leased section. If the
requirements of this paragraph (d} are
satisfied, employees of the leased
section may receive gqualified employee
discounts at the department store

regardless of whether employecs of the
department store are offered discounts
at the leased section. Similarly,
regardliess of whether employees of the
leased section are offered discounts at
the department stare, employees of the
department store may receive qualified
employee discounts at the leased
section. .

(e) Excess discounts. Unless
excludable under a statutory provision
other than section 132(a}{2], an
employee discount provided on property
is excludable to the extent of the gross
profit percentage multiplied by the price
at which the property is being offered
for sale to customers. If an employee
discount exceeds the gross profit
percentage, the excess discount is
includible in the employee's income. For
example, if the discount on property is
30 percent and the employer's gross
profit percentage for the period in the
relevant line of business is 25 percent,
then 5 percent of the price at which the
property is being offered for sale to
customers is includible in the emloyee’s
income. With respect to services, an
employee discount of up to 20 percent
may be excludable. If an employee
discount exceeds 20 percent, the excess
discount is includible in the employee's
income.

Par. 6. The following §1.1324T is
added at the appropriate place:

§ 1.132-4T Line of business limitation
{Temporary),

(a) In general—{(1) Applicability—i{i)
General rulé. A no-additional-cost
service or qualified employee discount
provided to an employee must be for
property or services that are offered for
sale to customers in the ordinary course
of the same line of business in which the
employee receiving the property or
service performs substantial services.
Thus, an employee who does not
perform substantial services in a
particular line of business of the
employer may not exclude the value of
services or employee discounts received
on property or services in that line of
business.

{ii} Property and services sold to
employees rather than customers. Sir. e
the property or services must be offer: d
for sale to customers in the ordinary
course of the same line of business in
which the employee performs
substantial services, the line of business
limitation is not satisfied if the
employer’s products or services are sold
to employees of the employer, rather
than to customers. Thus, for example. an
employer in the banking line of business
is not considered in the variety store
line of business if the employer
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establishes an employee store that
offers variety store items for sale to the
emplover's employees.

(ii1) Performance of substantial
services in more than one line of
business. An employee who performs
services in more than one of the
employer's lines of business may only
exclude no-additional-cost services and
qualified employee discounts in the lines
of business in which the employee
performs substantial services.

(iv} Performance of services that
directly benefit more than one line of
business—(A) In general. An employee
who performs substantial services that
directly benefit more then one lire of
business of an employer is treated as
performing substantial services in all
such lines of business. For example. an
employee who maintains accounting
records for an employer’s three lines of
business may receive qualified
employee discounts in all three lines of
business.

(B} Significantly interrelated minor
line of bus/ness. The employees of &
minor line of business of an employer
that is significantly interrelated with a
major line of business of the employer
who perform substantial services that
directly benefit both the major and the
minor lines of business are treated as
employees of both the major and the
minor lines of business. Employees of
the minor line of business who do not
perform substantial services which
directly benefit the major line of
business are not treated as employees of
the major line of business. A minor line
of business is significantly interrelated
with a major line of business when, for
example: the activily of the minor line of
business is directi¥*related to but is a
minor part of the major line of pusiness
(such as laundry services provided at a
hospital). ’

(C) Examples. The rules provided in.
this paragraph are illustrated in the
follewing examples:

Example (1}. Assume that employees of
units of an employer provide repair or
financing services, or sell by catalog, with
respect to retail merchandise sold by the
employer. Such employees may be
considered as employees of the retail
merchandise line of business under this
paragraph [a)}{1}{iv).

Example (2]. Assume that an employer
operates a hospital and a layndry service.
Assume further that some of the gross
receipts of the laundry service line of
business are from laundry services sold to
customers other than the hospital employer,
Only the employees of the laundry service
who perform substantial services which
directly benefit the hospital line of business
(through the provision of laundry services to
the hospital) will be treated as employees of
the hospital line of business. Other

employees of the laundry service line of
business will not be treated as employees of
the hospita} line of business.

Example (3). Assume the same facts as in
example {2). except that the minor line of
business also operates a chain of dry
cleaning stores. Employees who perform
substantial services which directly benefit -
the dry cleaning stores but who do not
perform substantial services that directly
benefit the hospital line of business will not
be treated as employees of the hospital line
of business.

{2) Definition—I(i) In general. An
employer’s line of business is .
determined by reference to the
Enterprise Standard Industrial
Classification Manual (ESIC Manual)
prepared by the Statistical Policy
Division of the U.S. Oifice of
Management and Budget. An employer
is considered to have more than one line
of business if the employer offers for
sale to customers property or services in
more than one two-digit code
classification referred to in the ESIC
Manual.

{ii) Examples. Examples of two-digit
classifications are general retail
merchandise stores; hotels-and other
lodging places; auto repair, services, and
garages; and food stores.
 (8) Aggregation of two-digit _
classifications. 1f, pursuant to paragraph
(a)(2) of this section. an employer has
more than one line of business, such
lines of business will be treated as a

single line of business where and to the -

extent that cne or more of the foliowing
aggregation rules apply:

(i) If it is uncommon in the industry of
the employer for any of the separate
lines ofibusiness of the'employer to be
operated without the others, the ,
separate lines of business are treated as
one line of business.

{ii) If it is common for a substantial
number of employees (other than those
employees who work at the
headquarters or main office of the
employer) to perform substantial
services for more than one line of
business of the employer, so that
determination of which employees
perform substantial services for which
line of business would be difficult. then
the separate lines of business of the
employer in which such employees
perform substantial services are treated
as one line of business. For examp.e,
assume that an employver operates a
delicalessen with an attached service
counter at which food is sold for
consumption on the premises. Assume
further that most but not all employees
work both at the delicatessen and at the
service counter. The delicatessen and
the service counter are treated as one
line of business.

{iii) If the retail operations of an
employer that are located on the same
premises are in separate lines of
business but would be considered to be
within one line of business under
paragraph (a)(2) of this section if the
merchandise offered for sale in such
lines of business were offered for sale at
a depariment store, then the operations
are treated as one line of business. For
example, assume that on the same
premises an employer sells both
women's apparel and jewelry. Since, if
sold together at a department store, the
operations would be part of the same
line of business, the operations are
treated as one line of business.

(b} Grandfather rule for certain retail
stores—(1) In general. The line of
business limitation may be relaxed
under a special grandfather rule. H—

{i} On October 5, 1983, 85 percent of
the employees of one member of an
affiliated group {as defined in section
1504 without regard to subsections (b){2}
and (b)(4) thereof) were entitled to
employee discounts at retail department
stores operated by another member of
the affiliated group, and

(i) More than 50 percent of the
current year's sales of the affiliated
group are attributable to the operation
of retail department stores,
then for purposes of the exclusion from
gross income of a qualified employee
discount, the first member is treated as
engaged in the same line of business as
the second member (the operator of the
retail department stores). Therefore,
employees of the first member of the
affiliated group may exclude qualified
employee discounts received et the
retail department stores operated by the
second member. However, employees of
the second member of the affiliated
group may not exclude any discaunts
received on property or services offered
for sale to customers by the first
member of the affiliated group.

(2) Taxable year of affiliated group. 1f
all of the members do not have the same
taxable year, the affiliated group must
designate the 12-month period to be
used in determining the “current year's
sales” (as referred toin this paragraph
(b)). The 12-month period designated.
however, must be used consistently.

(3) Definition of "sales”. For purposes
of this paragraph (b). the term “sales"”
means the gross receipts of the affiliated
group, based upon the accounting
methods used by its members.

(4] Retired ond disabled emplovees.
For purposes of this paragraph {b). an
employee includes any individual who
was, or whose spouse was, {ormerly
employed by the first member of the
affiliated group and who separated from
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service with the member by reason of
retirement or disability if the second
mcmber ef the group provided employee
discounts to such individuals on
October 5, 1983.

(3) Increase cf employee discount. I,
after October 5, 1983, the employee
discount described in this paragraph (b)
is increased, the grandfather rule of this
paragraph (b) does not apply to the
amount of the increase. For example, if
on January 1, 1985, the employee
discount is increased from 10 percent to
15 percent, the grandfather rule will not
apply to the additional five percent
discount.

{c) Relaxation of line of business
requirement. The line of business
requirement may be relaxed under an
elective grandfather rule provided in
section 4977. For rules relating to the
secticn 4977 eiection, see § 54.4977-1.

Par. 7. The {ollowing §1.132-5T is
added at the appropriate place:

§ 1.132-5T  Working condition tringe
{Temporary).

propeny or service, the amount paid
would be allowable as a deduction
under section 162 or 167. If under
section 274 or any other section, certain
substantiation requirements must be met
in crder for a deduction under section
162 or 167 to be allowable, those
substantiation requirements apply to the
determination of a working condition
fringe. An amount that would be
deductible by the employee under, for
example, section 212 is not a working
conditior: fringe.

{2) Trade or business of the employes.
1If the h}patheucal payment for the
property or service would be allowable
as a deduction with respect to a trade or
business of the employee other than the
employee's trade or business of being an
employee of the employer, it cannot be
taken into account for purposes of
determining the amount, if any, »f the

‘working condition fringe. For > ample,

assume that, unrelated to compzny X's
trade or business and unrelated to
company X's employee’s trade or
business of being an employee of
company X, the employee is 8 member
of the board of directors of company Y.
Assume further that company X
provides the employee with air
transportation to 2 company Y board of
director’s meeting. The employec may
not exclude the value of the air
transportation to the meeting as a

working condition fringe. The employee
may, however, deduct such emount
urder section 162 if the section 162
requirements are satisfied. The result
would be the same whether the air
transportation was provided in the form
of a flight on a commercial airline or a
seat on a company X airplane.

{b) Vehicle allocation rules—{31) In
generaJ—{i) General rule. In general,
with respect to an employer-provided
vehicle, the am bl

working conditia : :

that would be allowable

under section 162 or 167 ﬂm employee
paid for the svailability vehicle.

For example, assume that the value of
the avaiiabhility of an emplayer-provided
vehicle for a full year is $2.000, without
regard to any working condition fringe
{i.e.. assuming all personal use). Assume
further that the employee drives the
vehicle 6,000 miles for his empioyer's
business and 2,000 miles for reasons
other than the employer’s business, In
this situation, the value of the working
ceadition fringe is $2.000 multiplied by a
fraction, the numerator of which is the
business-use mileage (6,000 miles) and
the denominator of which is the total
mileage {8,000 miles]. Thus, the value of
the working condition Iringe is $1.500:
The total amount includuble in the
employee's gross income on account of
the availability of the vehicle is $500.
For purposes of this section, the term

“vehicle™ has the same meaning given
the term in § 1 61-2T{e){2). Generally,
when determining the amount of an
employee’s working condition fringe,
miles accumulated on the vehicle by all
employees of the employer durirg the
period in which the vehicle is available
to the employee must be considered. For
example, assume that an employes of
the employer is protided the availability
of an automobile for one year. Assume
further that during the year, the
automobile is regularly used in the
employer’s business by other
employees. All miles accurnulaled on
the automobile by zll employees cf the
employer during the year must be
considered. If, however, substantially all
the use of the automobile by other
employees in the employer’s business is
permitted during a certain period, such
as the last three months of the year, the
miles driven by the other employees
during that period would not be
considered when determining the
employee’s working condition fringe
exclusion,

{it) Use by an individual other than
the employee. For purposes of this
section, if the availability of a vehicle to
an individual would be taxed to an
employee, use of the vehicle by the

individual is included in refarences to
use by the employee.

{iii) Provision of an expensive vehicle
for personal use. Assume an employer
provides an employee with an expensive
vehicle that an employee may use in
part for personal purposcs. Even though
the decision to provide an expensive
rather than an inexpensive vehicle is
made by the employer for bena fide
noncompensatory business reasons,
there is no working condition fringe
exclusion with respect to the personal
miles driven by the employee. i the
employee paid for the availabilily of the
vehicle, he would not be entitled to
deduct any part of the payment
attributable to personal miles.

(2) Use of different employer-provided
automobiles. The working condition

ringe exclusion must be applied on an
automobile by automabile basis. Fer
example, assume that automobile Y is
available to employee D for 3 days in
January and for 5 days in March, and
automobile Z is available to D for a
week in July. Assume further that the
Daily Lease Value, as defined in § 1.61~
2T, of each automobile is $50. For the
eight days of availability of Y in January
and March; D uses Y90 percent for
business {by mileage). During July. D
uses Z 60 percent for business {by
mileage). The value of the working
condition fringe is determined
separately for each automaobile.
Therefore, the working condition frirge
for Y is $360 ($400 x .90) leaving an
income inclusion of $43. The working
condition fringe for Z is $218 (8350 x .60}
leaving an income inclusion of $140. If
the value of the availability of an
automobile is determined under the
Annual Lease Value rule for one period
and Daily Lease Value rule for a second
period (see § 1.61-2T), the working
condition fringe exclusion must te
calculated separately for the two
periods.

(c) Applicability of sectiors 152 and
274{d)—(1} In general The value of
property or services provided to an
employee may not be excluded from the
employee’'s gross income as & working
condition fringe, by either the employer
or the employee, yglgss the applicable
substantiation requirements of either
section 274(d) or section 162 {whichev
is applicable} and the regulations
thereunder are statisfied. With respect
to listed property, the substantiation
requirements of section 274(d) and the
regulations thercunder do not apply to
the determination of an employee's
working condition fringe exclusion prior
to the date that those requirements
apply to the first taxable year of the
employer beginning after December 31,
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1985. For example. if an employer's first
taxable year beginning after December
31, 1985, begins on July 1, 1986, with
respect to listed property, the
substantiation requirements of section
274(d} apply as of that date. The
substantiation requirements of section
274(d] apply to an employee even if the
requirements of section 274 do not apply
to the employee's employer for
deduction purposes (such as when the
employer is a tax-exempt organization
or a governmenta! unit); in these cases,
the requirements of section 274(d) apply
to the emplovee as of ]anuary 1, 1986.

c %
evidence provx’&ed by the employee, and
relied upon by the employer to the
extent permitted by the regulations
promulgated under section 274({d). will
be sufficient to substantiate a working
condition fringe exclusion.

(d) Safe harbor rules—(1) In general.
Section 1.274-6T provides that the
substantiation requirements of section
274{d} and the regulations thereunder
may be satisfied. in certain
circumstances, by using one or more of
the safe harbor rules prescribed in
§ 1.274-6T. If the employer uses one of
the safe harbor rules prescribed in
§ 1.274-6T during a period with respect
to a vehicle (as defined in § 1.61-2T},
that rule must be used by the employer”
to substantiate a working condition
fringe exclusion with respect to that
vehicle during the period. An emplover
that is exempt from Federal income tax
may still use one of the safe harbor rules
{if the requirements of that section are
otherwise met during a period) to
substantiate a working condition fringe
exclusion with respect to a vehicle
during the period. If the employer uses
one of the methods prescribed in
§ 1.274-6T during a period with respect
to an employer-provided vehicle, that
method may be used by an employee to
substantiate a working condition {iinge
exclusion with respect to the same
vehicle during the period. as long as the
employee inciudes in gross income the
amount allocated to the employee
pursuant to § 1.274-6T and this section.
{See § 1.61-2T(c)(2)(i) for other rules
concerning when an employee must
include in income the amount
determined by the employer.) If,
however, the employer uses the safe
harbor rule prescribed in § 1.274-6T{a}
(2) or (3) and the employee without the
emplayer's knowledge uses the vehicle
for purposes other than de minimis

personal use {in the case of the rule
prescribed in § 1.274-6T(a}(2)). or for
purposes ather than de minimis personal
use and commuting {in the case of the
rule prescribed in § 1.274~6T(a){3}). then
the employee must include additional
income for the unauthorized use of the
vehicle.

{2) Period for use of safe harbor rules.
The rules prescribed in this paragraph
{d} assume that the safe harbor rules
prescribed in § 1.274-6T are used for a
one-year period. Accordingly. references
to the value of the availability of a
vehicle, amounts excluded as & working
condition {ringe, etc., are based on a
one-year period. If the safe harbor rules
prescribed in § 1.274-8T are used for a
period of less than a year, the amounts
referenced in the previous sentence
must be adjusted accordingly. For
purposes of this section, the term
“personal use” has the same meaning as
prescribed in § 1.274-6T(e}(5).

(e) Vehicles not available to
employees for personal use. For a
vehicle described in § 1.274-6T(a)(2)
(relating to certain vehicles not used for
personal purposes), the workmg
condition fringe exclusion is equal to the
value of the availability of the vehicle if
the employer uses the method
prescribed in § 1.274-6T(a}(2}).

{f) Vehicles not available to
employees for personal use other than
commuting. For a vehicle described in
§ 1.274-6T(a}(3) (relating to certain
vehicles not used for personal purposes
other than commuting), the working
condition fringe exclusion is equal to the
value of the availability of the vehicle
for purposes other than commuting if the
employer uses the method prescribed in
§1.274-6T(a}(3). This rule appliestonly if
the special rule for valuing commuting
use. as prescribed in § 1.61-2T, is used
and the amount determined under the
special rule is either included in the
employee’s income or reimbursed by the
employee.

(g) Vehicles used in connection with
the business of farming that are
available to employees for personal
use—(1).In general. For a vehicle
described in § 1.274-6T(b) {relati 'g to
certain veliicles used-in connection with
the business of farming), the working
condition fringe exclusion is calculated
by multiplying the value of the
availability of the vehicle by 75 percent.

(2) Vehicles available to more than
one individual. 1fthe vehicle is available
to more than one individual, the
employer must allocate the gross income
attributable to the vehicle (25 percent of
the value of the availability of the
vehicle) among the employees (and
other individuals whose use would not

be attributed to an emplovee) to whom
the vehicle was available. This
allocation must be done in a reasonable
manner to reflect the personal use of the
vehicle by the individuals. An amount
that would be allocated to a sole
proprietor reduces the amounts that may
be allocated to employees but are
otherwise to be disregarded for
purposes of this paragraph (g). For
purposes of this paragraph (g). the value
of the availability of a vehicle may be
calculated as if the vehicle were
available to only one employee

- continuously and without regard to any

working condition fringe exclusion.

(3} Examples. The following examples
illustrate a reasonable allocation of
gross income with respect to an
employver-provided vehicle between two
employees:

Example {1). Assume that two farm
employees share the use of a vehicle which
for a calendar year is regularly used directly
in connection with the business of farming
and qualifies for use of the rule in § 1.274-6T
{b). Employee A uses the vehicle in the
morning directly in connection with the
business of farming and employee B uses the
vehicle in the afternoon directly in
connection with-the business of farming.
Assume further that employee B takes the
vehicle home in the evenings-and on
weekends. The employer should allocate all
the income attributable to the availability of
the vehicle to employee B.

Example (2. Assume that for a calendar
year, farm employees C and D share the use
of a vehicle that is regularly used directly in
connection with the business of farming and
qualifies for use of the rule in § 1.274-6T (b).
Assume further that the employees alternate
taking the vehicle home in the evening and
alternate the availability of the vehicle for
personal purposes on weekends. The
employer should allocate the income
attributable to the availability of the vehicle
for personal use {25 percent of the value of
the availability of the vehicle) equally
between the two employees.

Example {3)."Assume the same facts as in
example (2] except that C is the sole
proprietor of the farm. Based on these facts, {
should allocate the same amount of income t
D as was allocated to D in example (2). No
other income attributable to the availability
of the vehicle for personal use should be
allocated.

{h) Qualified non-personal use
vehicles. Effective January 1, 1985, 100
percent of the value of the use of a
qualified nonpersonal use vehicle (as
described in § 1.274-5T (k)) is excluded
from gross income as a working
condition fringe, provided that. in the
case of a yehicle described in paragrap
(k) (3) through (7] of that section. the us

of the  conforms to the.
requfremenu of that paragraph:

(i) [Reserved].
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(i) Application of section 280F. In
determining the amount, if any, of an
employee’s working condition fringe,
sectlion 280F and the regulations
thereunder do not apply. For example,
assume that an employee has availahle
for a calendar year an employer-
provided automobile with a fair market
value of $28,000. Assume further that the
special rule provided in § 1.61~2T is
used and that the Annual Lease Value,
as defined in § 1.61-2T, is $7,750, and
that sll of the employee’s use of the
automobile is in the employer’s
business. The employee would be
entitled to exclude the entire Annual
Lease Value as a working condition
fringe. despite the fact that if the
employee paid for the availability of the
automobile, an income inclusion would
be required under § 1.280F-5T(d)(1).
This paragraph (j) does not affect the
applicability of section 280F to the
employer with respect to such empluyer-
provided automobile, nor does it affect
the applicability of section 274. For rules
concerning substantiation of an
employee’s working condition fringe, see
paragraph [c) of this section.

{k) Aircraft allocation rule. In general,
with respect to a flight on an employer-
provided aircraft, the amount
excludable as a working condition fringe
is the amount thal would be allowable
as a deduction under seclion 162 or 167
if the employee paid for the {light on the
aircraft. For example, if employee P flies
on P's employer's airplane primarily for
business reasons of P's employer, the
value of P's flightis excludable as a
working condition fringe. However, if P's
spouse and children accompany P on
such airplane trip primarily for personal
reasons, the value of the flights by P's
spouse and children are includable in
P's gross income. See § 1.61-2T(g) for
special rules for valuing personal flights.

{1) [Reserved].

jon

The amount of a-warking con
fringe exclusion with respect to
employer-provided tr:nsportation is the
amount that would be allowable as a
deduction under section 182 or 167 if the
employee paid for the transportation,
Generally, if an employee pays for
transportation taken for primarily
personal purposes, the employee may
no! feduct any part of the amount paid.
Thus, the employee may not generally
exclude the value of employer-provided
transportation as a worhing condition
fringe if such lransportaﬁon is pnmanly

vehicle, the phrase “the same mode of
transportalion” means use of the same
vehicle without the additional security
aspects, such as bulletproof glass. With
respect to air transportation, the phrase
“the same mode of transportation”
means comparable air transportation.

if an employer provides an

for bona fide-business-oriented security
cancerns, the automobile is specially
designed for security, then the employee
may exclude the value of the special
security design as a working condition
fringe if the employee's automobile

would not have had such security design

but for the bona fide business-oriented

personal tnp in an employer-provided
aircraft for bona fide business-oriented
security concerns, the employee may
exclude the excess, if any, of the value
of the flight over the amount the
employee would have paid for
comparable air transportation, but for
the bona fide business-oriented secarity
: personal travel is a
1se, the employee
e total value of the
(2) Demonstration of bona fide =~
business-oriented security concerns—{i)
In general. For purposes of this
paragraph (m), the existence of a bona
fide business-oriented security concern
for the furnishing of a specific form of

transport

determf of all the [
and cire ‘ w!ﬂlin the following
guidelini

[A) Services penfonned outside the
United States, With respect to an
employee performing services for an
employer in-a geographic area other
than the United States, a factor »
indicating a bona fide business-oriented
sacurity concern is a recent history of
violent terrorist activily in such
geographic area (such as bombings or
abductions for ransom), unless such
activity is focused on a group of
individuals which does not include the
employee or a similarly situated

_employer.

program. Notwnthstandmg anythmg in
h £

with an automobile for commuting and,

emgployee or on a section of the
geographic area which does not incude
the employee.

(B} Scrvices performed in the United
States. With respect to an employee
performing services for an employer in
the United States, a faclor mdlcahng a

(i) Ef‘tablzshment of averall secumy

whether for busmess or personal
purposes. An overall security program
vrould include the provision ofa
bodyvguard/driver who is trained in
evasive driving techniques; and
automobile specially equipped for
recurity; guards, metal detectors,
alarms, or similar methods of cantroling
access to the employee’s workplace and
residence; and, in appropriate cases,
flights on the employer’s aircraft for
business and personal reasons.
(B) Application. ‘There is no overall
vhen, for example,

at ¥ ee's
on. the fact that an
an employee to travel
florinan .
cle that contains
, does not alone
ty program.
The precedmg sentence applies
regardless of the existence of a
corporale or other resolution requiring
the employee to travel in the employer's
airplane or vehicle for personal as well
as businiess reasons. Similarly, the
existence of an independent security
study particular to the employer and its
employees, or to the employee involved.
does not alone conautute an overall
security program.

{iv) Effect of an mdependent security
study. An overall security program with
respect to an employee is deemed to
exist even though security is not
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provided to an employee on a 2¢-hour
basis if the conditions of this paragraph
(m)(2)(iv) are satisfied:

(B) The security study is based on an
objective assessment of all the facts and
circumstanges:

and

(D) The employer apphes the specxﬁc
security recommendations contained in
the security study to the employee on a
consistent basis.

The value of the security provided
pursuant {0 a security study that meets
the requirements of this paragraph
(m)(2){iv) may be excluded from income,
if the security study conclusions are
reasonable and, but for the bona fide
business-oriented security concerns, the
employee would not have had such
*-security. No exclusion from income
applies to security provided by the
employer that is not recommended in the
security study. Security study
conclusions may be reasonable even if;
for example, it is recommended that
security be limited to certain geographic
areas, as in the case where air travel
security is provided only in certain
foreign countries.

{v) Application of security rules to
spouses and dependents. The
availability of @ working condition
fringe exclusion based on the existence

1 ).

g condition safe harbor.
Under the special rule of this paragraph
{m)(2)(vi}, if, for & bona fide business-
oriented security concern, the employer
requires that the employee travel on an
employer-provided aircraft for a
personal trip, the employer and the
employee may exclude, as a working
condition fringe, the excess value of the
trip over comparable first-class airfare
without having to show that but for the
bana fide business-oriented security
concerns, the employee would have
flown first-class on a commercial
aircraft. If the special valuation rule
provided in § 1.81-2T is used, the excess
over the amount determined by
multiplying an aircraft multiple of 200-

percent by the base aircraft valuation
formula may be excluded as a working
condition fringe.

(3) Examples. The provisions of this
paragraph (m] may be illustrated by the
following examples:

Example [1). Assume that in response to
several death threats on the life of A, the
president of 8 multinational company
{company X). company X establishes an
overall security program for A, including an
alarm system at A’s home and guards at A's
workplace, the use of a vehicle that is
specially equipped with alarms. bulletproof
glass, and armor plating and & bodyguard/
driver who is trained in evasive driving
techniques. Assume further that A is driven
for both personal and business reasons in the
vehicle. Also, assume that but for the bona
fide business-oriented security concerns, no
part of the overall suecurity program would
been provxded to A. With

specially equip;‘erx vehicle is $40,000, and the
value of the vehicle without the security
features is $25,000, A mzay determine A's
income attributable to the vehicle as if the
vehicle were worth $25,000. A must Include in
income the value of the availability of the
vehicle for personal use.

;i tha

rpora ;

that there have been kxdnappmg attempts
and other terrorist activities in the foreign
countries in which B performs services and
that at least some of such activities have
been directed against B or similarly situated
employees. In response to these activities,
company Y provides B with an overall
security program. including an alarm system
at B's bome and bodyguards at B's
workplace, a bodyguard/driver who is
trained in evasive driving techniques, and a
vehicle specially designed for security during
B's overseas travels. In addition, assume that
company Y requires B to travel in company
Y's airplane for business and persona! trips
taken to, from, and within these foreign
countries. Also, assume that but for bona fide
business-oriented security concerns, no part
of the overall sucurity program would have
been provided B

and the
and the bodygusrdf rer. B
exclude as & working condition fringe the
excess, if any, of the value of personal flights
in the company Y airplane over first-class
airfare {ag determined under the special
valuatien rule provided in § 1.61-2T if the
safe harbor desmbed m paragraph {m)(Z)(v:)
of this ust.
mco

value of fixy
flight determined under § 161-2T for each
personal flight taken by B in company Y's
airplane.

mthm the Umted ‘Sta!es and

Example (3. Assume the same facts as In
example (2) except that company Y also
requires B to travel in company Y's airplane

p!

funher that compan; Y also nquu-es B's
spouse and dependents to travel in company
Y's mrplane l'or personal fli J

may not exclude sty portion of the value
attributable to peraonal flights by B or B's
spouse and dependents on company Y's
airplane. Thus, B must include in income the
value attributable to the personal use of
company Y's airplane. See § 1.61-2T for rules
relating to the valuation of personal Dlights on
employer-provided sirplanes.

Example {4). Assume that company Z
retains an independent security consultant to
perform a security study with respect 1o its
chief executive officer. Agsume further that,
based on &n objective assessment of the facis
and circumstances, the security consultant
reasonably recommends that the employee

be provided security at his workplace and for -

ground transportation, but not for air
transportation. If company Z follows the
recornmendations on a consistent basis, an
overall security program will be deemed to
exist with respect to the workplace and
ground transportation security enly.

Example {5). Assume the same facts as in
example (4} except that company Z only
provides the employee security while
commuting to and from work. but not for any
other ground transportation. Since the
recommendations of the independent security
study are not applied on a consistent basis,
an overall'security program will not be
deemed 10 exist.

(n) Product testing—{1) In general.
The fair market value of the use of
consumer goods, which are
manufactured for sale to nonemployees,
for product testing and evaluation by an
employee outside the employer's
workplace is excludable as a working
condition fringe if—

&) Consuroer testing and evajuation of
the product is an erdinary and
necessary business expense of the
employer,

(ii) Business reasons necessitate that
the testing and eveluation of the product
be performed off the employer's
business premises hy employ ees [i.e.,
the testing and evaluation cannot be
carried out adequately in the employer's
office or in laboratory testing facilities),

{iii) The product is furnished to the
employee for purposes of testing and
evalualion,

{iv) The product is made available to
the employee for no longer than

4
3
;

3
ﬁ
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r.ecessary 1o test and evaluate its
performance and must be returned to
the employer at completion of the
testing and cvaluation period,

(v} The employer impaoses limitations
of the employee's use of the product
which significantly reduce the value of
any personal benefit to the employee,
and

[vi} The employee must submit
detailed reports to the employer on the
testing and evaluation.

The length of the testing and evaluation
period must be reasonable in relation to
the product being tested.

(2} Employer-imposed limitations. The
requirement of paragraph (n}{1}(v} of
this section is satisfied if—

(i) The employer places limilations on
the employee's ability to select among
different models or varieties of the
consumer product that is furnished for
testing and evaluation purposes,

(ii) The employer's policy provides for
the employee, in appropriate cases, to
purchase or lease at his or her own
expense the same type of product as
that being tested (so that personal use
by the employee’s family will be
limited), and

(iii}) The employer generally prohibits
use of the product by members of the
cmployee’s family.

(3) Discriminating clussifications. If
an employer furnishes products under a
testing and evaluation program only to
officers, owners, or highly compensated
employees, this fact may be considered
in a determination of whether the
products are furnished for testing and
evaluation purposes or for compensation
purposes, unless the employer can show
a business reason for the classification
of employees to whom the products are
furnished (e.g., that automabiles are
furnished for testing and evaluation by
an automobile manufacturer to its
design engineers and supervisory
mechanics).

(4) Factors that negate the existence
of a product testing program. 1f an
employer fails to tabulate and examine
the resuits of the detailed reports within
a reasonable period of time after
expiration of the testing period, the
program will not be considered a
product testing program. Existence of
one or mare of the following factors may
also establish that the program is not a
bona fide product testing program:

{i) The program is in essence & leasing
program under which employees lease
the consumer goods from the employer
for a fee:

{ii} The nature of the product and
other considerations are insufficient to
justify the testing program; or

(iii) The expense of the program
outweighs the benefits to be gained from
testing and evaluation.

(3) Failure to meet the requirements of
this paragraph {n). The fair marke! value
of the use of propertly for product testing
and evaluation by an employee outside
the employec’s workplace, under a
product teating program that does not
meet all of the requirements of this
paragraph (n), is not excludable as a
working condition fringe.

{6) Example. Assume that an employer that
manufactures automobiles establishes a
product testing program under which 50 of its
5.000 employees test and evaluate the
automobiles for 30 days. Assume further that
the 50 employees represent a {air cross
section of all of the employees of the
employer, such employees submit detailed
reports to the employer on the testing and
evalustion, the employer tabulates and
examines the test results within a reasonable
time, and the use of the automobiles is
resiricted to the employees. If the rules of
paragraph (n}{2) of this section are also met,
the employees may exclude the value of the
use of the automobile during the testing and
evaluation period.

(0) Qualified autormobile
demonstration use—(1} In general. The
value of qualified automobile
demonstration use is excludable from
gross income as a working condition
fringe. The term “qgualified automobile
demonsiration use” means any use of a
demonsiration automobile by a full-time
automobile salesman in the sales area in
which the automobile dealer’s sales
office is located if—

(i) Such use is provided primarily to
facilitate the salesman’s performance of
services for the employer, and

{ii) There are substantial restrictions
on the personal use of the automobile by
the salesman.

(2) Fufl-time automobile salesman—(i}
Definition. The term “full-time
automobile salesman” means any
individual who—

{A) Is employed by an automobile
dealer,

(B] Customarily spends substantially
all of a normal business day on the sales
floor selling automobiles. to customers of
the automobile dealership,

(C) : ‘ustomarily works a number of
hours ronsidered full-time in the
industry (but at a rate not less than 1,000
hours per year), and

(D) Derives at least 85 percent of his
or her gross income from the automobile
dealership directly as a result of such
automobile sales activities.

An individual, such as the general
manager of an automobile dealership,
who receives a sales commission on the
sale of an automobile is not a full-time
automobile salesman unless the
requirements of this paragraph {0)(2)(i)

are met. The exclusion provided in this
paragraph (o) is available to an
individual who meets the definition of
this paragraph (o}{2){i) regardless of
whether the individual performs
services in addition to those described
in this paragraph (0){2)(i}. For example,
an individual who is an owner of the
automobile dealership but who
otherwise meets the requirements of this
paragraph (0){2)(i) may exclude from
gross income the value of qualified
automobile demonstration use.

(ii) Use by an individual other than a
full-time gutomobile salesman. Personel
use of a demonstration automobile by
an individual other than a full-time
automobile salesman is not treated as a
working condition fringe. Therefore, any
personal use, including commuting use,
of a demonstration automobile by a
part-time salesman, automobile
mechanic, manager, or other individual
is not “gualified automobile
demonstration use” and thus not
excludable from gross income.

(3} Demonsiration Automob:le. The
exclusion provided in this paragraph (o}
applies only to qualified use of a
demonstration automobile. A
demonstration automobile is an
sutomabile that is—

(i) Currently in the inventory of the
automobile dealership, and

(if} Available for test drives by
customers during the normal business
hours of the employee.

(4) Substantial restrictions on
persona/ use. Substantial restrictions on
the personal use of demonstration
automobiles exist when all of the
following conditions are satisfied:

{i) Use by individuals other than the
full-time automobile salesmen (e.g., the
salesman’s family) is prohibited,

(i} Use for personal vacation trips is
prohibited,

(iii) The storage of personal
possessions in the automobile is
prohibited, and

{iv) The total use by mileage of the
automobile by the salesman outside the
salesman’s normal working hours is
limited.

(5) Sales area—{i} In general.
‘Qualified automobile demonstration use
must be use in the sales area in which
the automobile dealer's sales office is
located, The sales atea is the geographic
area surrounding the automobile
dealer's sales office from which the
office regularly derives customers.

{ii} Sales area safe harbor. With
respect to a particular full-time
salesman, the automobile dealer’s sales
area may be treated ag the larger of the
area within a 75 mile radius of the
dealer's sales office, or the on-way
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commuting distance (in miles) of the
particular salesman.

applies whether the employer owns or
rents the parking facility or parking
space.

(2) Reimbursement of parking
expenses. Any reimbursement to the
employee of the ordinary and necessary
expenses of renting a parking space an
or near the business premises of the
employer is excludable as a working
condition fringe. The preceding sentence
does not apply, however, to cash
payments that are not actually used for
renting a parking space. Thus, that part
of a general transportation allowance
that is not used for parking is not
excludable as a working condition fringe
under this paragraph (p).

(3) Parking on residential property.
With respect to an employee, this
paragraph {p) does not apply to any
parking facility or space located on
property owned or leased for resxdentlal
purposes by the employee.

{q) Nonapplicability of
nondjscrimination rules. Except to the
extent provided in paragraph (n)(3) of
this section, the nondiscrimination rules

-of section 132(h)(1) and § 1.132-8T do
not apply in determining the amount, if
any, of a working condition fringe.

Par. 8. The following § 1.132-6T is

l&e appropriate place:

a) In general. Gross income does not
include the value of & de minimis fringe
provided to an employee. The term “de

minimis fringe” means any property or -

service the value of which is {after
taking into account the frequency with
which similar fringes are provided by
the employer to the employer's
employees) so small as to-make
accounting for it unreasonable or
administratively impracticable.

(b} Frequency. Generally, the
frequency with which similar fringes are
provided by the employer to the
employer's employees is determined by
reference to the frequency with which
the employer provides the fringe to each
individual employee. For example, if an
employer provides a free meal to one
employee on a daily basis, but not to
any other employee, the value of the
meals is not de minimis with respect to
that one employee even though with
respect to the employer's entire
workforce the meals are provided
“infrequently.” However, where it
would be administratively difficult to

determine frequency with respect to
individual employees, the frequency
with which similar fringes are provided
by the employer to the employer's
employees is determined by reference to
the frequency with which the employer
provides the fringes to the employees
and not the frequency with which
individual employees receive them. In
these cases, if an employer occasionally
provides a fringe benefit of de minimis
value to the employer's employees, the
de minimis fringe exclusion may apply
even though a particular employee

- receives the benefit frequently. For

example, if an employer exercises
sufficient control and imposes
significant restrictions on the personal
use of a company copying machine so
that at least 85 percent of the use of the
machine is for business purposes, any
personal use the copying machine by
particular employees is considered to be
& de-minimis fringe.

{c) Admm:stmb:f:ty Unless excluded
by a statutory provision other th

4], the value of any

ly impracticable to
mglruded the

as otherwise prowded in this section,
the provision of any cash fringe benefit
{or any fringe benefit provided to an
employee through the use of a charge or
credit card) is not excludable as a de
minimis fringe. For example, the
provision of cash to an employee for
personal entertainment is not
excludable as ade minimis fringe.

{d) Special rules—{1) Transit passes.
A transit pass provided to an employee
at a discount not exceeding $15 per
month may be excluded as a de minimis
fringe. The exclusion provided in this
paragraph {d} also applies to the
provision of $15 in tokens or fare cards
that enable an individual to travel on
the transit system, The exclusion
provided in this paragraph {d) does not
apply to any provision of cash or other
benefit to defray transit expenses
incurred for personal travel.

{2) Occasional meal money or local
transportation fare. Occasional meal
money or local transportation fare
provided to an employee because
overtime work necessitates an extension
of the employee's normal workday is
excluded as a de minimis fringe.

(3) Use of special rules to establish a
general rule. The special rules provided
in this paragraph {d} may not be used to
establish any general rule. For example.
the fact that $180 ($15 per month for 12
months) worth of transit passes can be .
excluded in a year does not mean that
any fringe benefit with a value equal to

_these fringe benefits may be excluded

or less than $180 may be excluded as a
de minimis fringe.

(4} Benefits exceeding value ond
frequency limitations. If the benefit -
provided to an employee is not de
minimis because either the value or N
frequency exceeds a limit provided in .
this paragraph (d), no amount of the ;’3
benefit is considered to be de minimis. Ee
For example, if an employer provides a %

A

$20 monthly transit pass, the entire §20
must be included in income, not just the
excess value over 515

from income. Examples of de minimis
fringe benefits are occasional typing of
personal letters by a company secretary;
occasional personal use of an
emplayer's copying machine, provided
that the employer exercises sufficient
control and imposes significant
restrictions on the personal use of the
machine so that at least 85 percent of
the use of the machine is for business
purposes; occasional cocktail parties or
picnics for employees and their guests;
traditional holiday gifts of property (not
cash) with a low fair market value;
occasional theatre or sporting event
tickets; and coffee and doughnuts.

(2) Benefits not excludable as de
minimis fringes. Examples of fringe
‘benefits that are not excludable from
income as de minimis fringes are:
season tickets to sporting or theatrical
events; the commuting use of an
employer-provided automobile or other
vehicle more than once a month;
membership in a private country club or
athletic facility, regardless of the
frequency with which the employee uses
the facility: and use of employer-owned
or leased facilities {such as an
apartment, hunting lodge. beat, etc.) for
a w1 zkend. Some amount of the value of

o saAe 2 | Bkaubid

under other statutory provisions, such as
the exclusion for working condition
fring=s. See § 1.132-5T.

Par. 9. The following §1.132-7T is
added at the appropriate place:

§ 1.132-7T Treatment of employer-
operated eating faciiities (Temporary).

{a} In general—{1) General rule. The
value of meals provided to employees at
an employer-operated eating facility for
employees is excludable from gross
income as a de minimis fringe only if—
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{) On an annual basis, the revenue
from the facility equals or exceeds the
direct operating costs of the facility, and

{ii) With respect to any officer, owner
or highly compensated employee, access
tn the facility is available on
substantially the same terms 1o each
member of & group of employees that is
defined under a reasonable
" clussification set up by the employer
that does not discriminate in favor of
ufficers, owners, and highly
vompensated employees. See § 1.132-8T.

(2) Employer-operated eating facility
for employees. An employer-operated
wuting facility for employees is a facility
thut meets all of the following
ronditions—

{i} The facility is owned or leased by
the employer,

(ii) The facility is operated by the
employer,

tiii} The facility is located on or near
the business premises of the employer,

{iv) Substantially all of the use of the
facility is by employees of the employer
operating the facility, and

{v) The meals furnished at the facility
ure provided during, or immediately
tefore or after, the employee’s workday.
t'or purposes of this section, the term
»meals” means food, beverages, and
reluted services provided at the facility.
i un employer'can determine the
number of employees who receive meals
that are excludable from income under
srction 118, the employer may, in
detérmining whether the requirement of
paragraph {a)(1)(i) of this section is
sitisfied, disregard all costs and
revenues attributable to such meals
provided o such employees. For
purposes of this section. each dining
room or cafeteria in which meals are
served is treated as a separate eating
fucility, regardless of whether each such
dining room or cafeteria has ils own
kitchen or other food-preparation area.

{3) Operation by the employer. If an
employer contracts with another to
operate an eating facility for its :
smployees, the facility is considered to
1ic operated by the employer for
purposes of this section. If an eating
facility is operated by more than one
employer, it is considered to be operated
Iy each employer. :

(b) Direct operating costs. The direct
operating costs test must be applied
separately for each dining room or
cifeteria. For purpose of this section, the
direct operating costs of an eating
fucilities are: {1) The cost of food and
Lieverages and {2} the cost of labor for

personnel whose services relating to the

facility are performed primarily on the
premises of the eating facility. Direct’
operating costs do not include the cost

of labor for personnel whose services
relating to the facility are not performed
primarily on the premises of the eating
facility. Thus, for example, the labor
cost for cooks, waiters, and waitresses
is included in direct operating costs, but
the labor cost for a manager of an eating
facility whose services relating to the
facility are not primarily performed on
the premises of the eating facility is not
included in direct operating costs. If an
employee perfoms services both on and
off the premises of the eating facility,
only the applicable percentage of the
total labor cost of the employee that
bears the same proportion as time spent
on the premises bears fo total time is
included in direct operating costs. For
example, assume that 60 percent of the
services of the cooks in the above
example are not related to the eating
facility. Only 40 percent of the total
labor cost of the cooks is includible in
direct operating costs. For purposes of
this section, labor costs include all
compensation required to be reported on
a Form W-2 for income tax purposes
and related employment taxes paid by
the employer.

(<) Yaluation of non-excluded meals
provided at an employer-operated
eating facility for employees. If the
exclusion for meals provided at an
employer-operated eating facility for
employees is not available, the recipient
of meals provided at such facility must
include in incotmne the amount by which
the fair market value of the meals

§ 1.132-8T Nondiscrimination rules
{Temporary).

{a) Application of nondiscrimination
rules—(1) General rule. To qualify under
section 132 for the exclusions for non-
additional-cost services, qualified
employee discounts, or meals provided
at employer-operated eating facilities for
employees, the fringe benefit must be
available on substantially the same
terms to each member of a group of
employees which is defined under a
reasonable classification set up by the
employer that does not discriminate in
favor of officers, owners, or highly
compensated employees (the
“prohibited group employees™).

(2} Conseguences of discrimination. H
the availability of or the provision of the
fringe benefit does not satisfy the
nondiscrimination rules provided in this
section, the exclusion applies only to

those employees (if any) who receive
the benefit and who ere not prohibited
group employees. For example, if an
employer offers a 20 percent discount
(which otherwise satisfies the
requirements for a qualified employee
discount) to all nenprohibited group
employees and a 35 percent discount to
all prohibited group employees, the
entire value of the 35 percent discount
{not just the excess over 20 percent) is
includible in the gross income and
wages of the prohibited group
employees who make purchases at a
discount.

{3) Scope of the nondiscrimination
rules provided in this section. The
nondiscrimination rules provided in this
section apply only to fringe benefits
provided pursuant to section 132 (a)(1).
{a)(2}. and {e)(2). These rules have no_
application to any other employee
benefit that may be subject to
nondiscrimination requirements under
any other section of the Code.

{b) Coverage requirement—(1) Section
132 (a)(1] and (2). For purposes of the
exclusions for no-additional-cost
services and qualified employee
discounts, the nondiscrimination rules of
this section are applied by aggregating
the employees of all related employers
{as defined in § 1.132-1T (c)). but
without aggregating employees in
different lines of business {as defined in
§ 1.132-4T). Employees in different lines
of business will be aggregated, however,
if the line of business limitation has
been relaxed pursuant to either section
1.132-4T (b} or (c). Except as provided in
paragraph (e) of this section, the
nondiscrimination rules of this section
are generally applied separately to each
fringe benefit program of an employer.

{2) Section 132(e){2). For purposes of
the exclusion for meals provided at
employer-operated eating facilities for
employees, the nondiscrimination rules
of this section are applied by
aggregaling the employees of all related
employers, without regard to different
lines of business, who regularly work at
or near the premises on which the eating
facility is located, The
nondiscrimination rules of this section

. are applied separetely to each eating

facility. Each dining room or cafeteria in
which meals are served is treated as a
separate eating facility, regardless of
whether each such dining room or
cafeteria has its own kitchen or other
food-preparation area.

{3) Classes of employees who may be
excluded. Except as otherwise provided
in this section, for purposes of applying
the nondiscrimination rules of this
section to a particular fringe benefit
program, there may be excluded from

.
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consideration the following classes of
cmployecs provided that. with respect to
each class {other than the class
described in paragraph {b}(3)(iii} of this
section). all employees in the class are
excluded from participating in the
particular fringe benefit program—

(i) All part-time or seasonal
employees who are (or who are
reasonably expected to be] credited
with less than 1,000 hours (or such lesser
number required for the program)of
service during a calendar year;

(ii) All employees who are included in
a unit of employees covered by an
agreement with the Secretary of Labor
finds to be a collective bargaining
agreement between employee
representatives and one or more
employers, if there is evidence that the
particular fringe benefit program was
the subject of good faith bargaining
between such employee representatives
and such employer or emplovers {and if,
after March 31, 1984. the additional
condition of section 7701(3){46) is
satisfied);

[iii} All employees who are
nonresident aliens and who receive no
earned income (within the meaning of
section 911(d)(2)) from the employer
which constitutes income from services
within the United States (within the
meaning of section 861(a)(3});

{iv) All employees who have not
completed at least one year (or such
lesser period required for the program}
of service with the employer;

{v) All employees who have separated
from the service of the employer in a
year prior to the current year (regardless
of the reason for the separation);

{vi} All employees who have
separated [rom the service of the
employer in a year prior to the current
year except for retired and/or disabled
employees (either with or without a time
limit based on a set number of years
since separation from the service of the
employer}; and

(vii) All employees of a leased section
of a department store.

(c) Classification requirement—{1)
General rule. The determination of
whether a particular classification
established by an employer
discriminates in favor of the prohibited
group will depend on the facts and
circumstances involved, based on
principles similar to those applied in the
qualified plan area {see section
410(b}{1)(B) and the regulations
thereunder). In general, except as’
otherwise provided in this section, a
classification that would be determined
to be nondiscriminatory pursuant ta the
application of the nondiscrimination
standards that are applied in the
qualified plan area shall be deemed to

be nondiscriminatory for purposes of
section 132.

(2) Classifications that are perse =
discriminatory. A classification that, on
its face, makes fringe benefits available
only to prohibited group employees is ’
per se discriminatory, and no exclusion
from gross income is available to any
prohibited group employee under
section 132. In addition, a classification
that is based on either an amount or rate
of compensation is per se discriminatory
if it favors those with the higher amount
or rate of compensation. On the other
hand, a classification that is based on
factors such as seniority, full-time vs,
part-time employment, or job
description is not per se discriminatory
but may be discriminatory as applied to
the workforce of a particular employer.

(3) Former employees. When
determining whether a classification is
discriminatory, former employees shall
not be considered together with other
employees of the employer. Therefore, a
classification is not discriminatory if the
employer does not make the fringe
benefits gvailable to any former
employee. Whether a classification of
former employees discriminates in favor
of prohibited group employees will
depend on the facts and circumstances.
The rules of this section shall apply
separately to the former employee
classification.

(4) Employer-operated eating
facilities for employees—(i} General
rule. Jf access to an employer-operated
eating facility for employees is available
to a classification of employees that
discriminates in favor of highly
compensated employees, the
classification will not be treated as
discriminating in favor of the prohibited
group employees unless the facility is
used, more than a de minimis amount,
by any executive group employee.

(ii) Executive group employees. For
purposes of this paragraph {c}(4). the
term “‘executive group employees” has
the same meaning as the term
“prohibited group employees” {as
defined in paragraph{g} of this sectinn),
except that far purposes of identifying
highly compensated employees—

{A) The exception provided in
paragraph {g}{1}{i}{A} of this section
does not apply, and

(B} The phrase “highest-paid one
percent of all employees of an
employer” is substituted for the phrase
“highest-paid ten percent of all
employees of an employer™ in paragraph
(8)(1)(ii)(A) of this section.

{d) Substantially-the-same-terms
requirement—(1) General rule. Fringe
benefits available to a particular
classification of employees must be
available to each employee in the

classification on substantially the same
terms. The determination of whether
this requirement is met shall depend on
the facts and circumstances involved.
For example, if a department store
provides a 20 percent qualified
employee discount to its employees on
all merchandise, the substantially-the-
same-terms requirement will be
satisfied. Similarly. if the discount
provided to all employees is 30 percent
on certain merchandise (such as

. apparel). and 20 percent on &ll other

merchandise, the substantially-the-
same-terms requirement will be
satisfied. However, if the discount
provided is 20 percent on all
merchandise for hourly employees and
30 percent on all merchandise for
salaried employees, the substantially-
the-same-terms requirement will not be
satisfied. In addition. if the percentage
discount varies depending on either an
employee's amount or rate of
compensation, or volume of purchases,
the substantially-the-same-terms
requirement will not be satisfied. In
order to determine whether such a
discount program satisfies the
nondiscrimination requirements of
section 132, each group of employees
that does receive fringe benefits on
substantially the same terms must be
treated as a separate classification.
However, subject to the rules of
paragraph (e) (2) of this scction, an
employer may divide a fringe benefit
program into two programs for purposes
of aggregating groups of emplovees. See
Example (1) of paragraph (d) (3) of this
section.

(2) Terms relating to priority. Certain
fringe benefits made available to
employees are available onlv in limited
quantities that may be insufficient to
meet employee demand. This may occw
either because of employer policy {such
as where an employer determines that
only a certain number of units of a
specific product will be made available
to employees each year) or because of
the nature of the fringe benefit {such as
where an employer provides 4 no-
additional-cost transportation ser..ce
that is limited to the number of sezis
available just before departure). Under
these circumstances, an employer may
find it necessary to establish some
method of allocating the limited fringe
benefits among the employees eligible t
receive the fringe benefits. An sllocatio
among employees on a “{irst-come. first
served” basis will not violate the
substantially-the-same-terms
requirement provided that such an
allocation is not discriminatory in
practice. In addition, an allocation
among employees on a lottery basis wi
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not viclate the substantially-the-same-
terms requirement provided that such an
wllocation is nondiscriminatory in
practice. For example, agsume that an
emplover has a limited numberof a
particular benefit to offer to its
employces. Assume {further that the
vmployees interested in receiving the
benefil submit their names to the
employer who then selects 8 number of
names, at random, equal {o the number
of fringe benefits available. This lottery
system would not vielate the
substantially-the-same-terms
requirement. An allocation among
employees on other than a *‘first-come.
first-served”, lottery. or similar basis
will violate the substantially-the-same-
terms requirement. Therefore, an
allocation based on seniority, full-time
vs. part-time employment, or job
description will violate the
substantially-the-same-terms
requirement. In order ta determine
whether such a fringe benefit program
satisflies the nondiscrimination
requirements of section 132, each group
ol employees that does receive Iringe
Lienelits on substantially the same terms
must be treated as a separate
classification. For purposes of this rule,
the last two sentences of paragraph {d)
{1} of this section apply.

{3} Examples The followings
examples illustrate the provisions of this
paragraph (d):

Example 1. Assume that with respect foa
benefit available in limited quantities an
employer provides priority to emplovees
baeeed on seniority. Assume furtirer that all
nun-prohibiied group employees have ten
vears of seniority and all prohibited group
employees have nine vears senjority. If each
of these groups were tested separsiely, the
hienefits offered to probibited group
employevs would be discriminatory under
this section. In 1his case. the employver could
divide the fringe benefit program provided to
uon-prohibited group employees into two
peris: one relating 4o nine vears of seniority
andd une relating to an additional year of
sen:ority. As restructured in this manuer, all
employ ces receive the benefit relating to nine
vears scrtority and only non-prohibited grosp
emplovers receive the benefit relating to an
additionnl year of seniomty. Both groups {all
viploy ews and all non-prohibited group
employers) are nondiscriminatory eroups.

Exaeple 2. Assume thal prices chrged o
prahilited group empleyees at an emplover-
vperated eating faciliy fur emplovees are
lower than prices charged to non-profibited
group emplovees. The substantisliv-the-same
requiteinent i not sutisfied.

(4) Lisproporticiiate use of eating

facility. If access to un-emplover-

operati d eating facility for cmployees is
techinic :lly available on substuntially-
the-sume-terms {to {i} all employees who
vegalariy work a1 or nuar the premises
vn which the eating facitity s located

(the employee groupj. or (ii} a
nondiscriminatory classification of the
emplovee group, but in practice a highly
disproportionate aumber of the

~ prohibited group emplayees in the

employee group, compared {o the non-
prohibited group employees in the
employee group, use the facility, the
substantially-the-same-terms
requirement will not be satisfied unless
no member of the executive group eats
there more than a de minimjs amouni.

(e) Aggregation of separate fringe
benefit programs—{1} General rufe. If an
employer maintains more than one
fringe benefit program. i.e., two or more
classifications of employees providing
either identical or different fringe
benefits, the nondiscrimination
requirements of section 132 will
generally be applied separately to each
such program. Thus, a determination
that one fringe benefit program
discriminates in favor of prohibited
group employees generally will not
cause other fringe benefit programs
covering the same prohibited group
employees to be treated as
discriminatory.

(2) Exception—(i} Related fringe
benefit programs. If ore of a group of
fringe benefit programs discriminates in
{avor of prohibited group employees. no
related fringe benefit provided to such
prohibited group emplovees under any
other fringe benefit program rmav be
excluded from the gross income of such
prohibited group emplovees. For
example, assume a department store
provides a 20 percent mérchandise
discouat to0 all employees under ane
fringe benefit program. Assume further
that under a second fringe benefit
program, the departmient store provides
an additional 15 percent merchandise
discount to a group -of employees
defined under a classification which
discriminates in Iavor of the prohibited
group. Because the second fringe benefit
program is discriminatory, the 15
percent merchandise discount provided
to the prohibited group emplovees is not
a quelified employ ee discount. In
adaition, because the 20 percent
merchandise discount provided under
the first fringe benefit program is relaled
to the Iringe benefit provided under the
second fringe benefit program, the 20
percent merchandise discount provided
the prohibited group employees isnot a
qualified employee discounl. Thus. the
entire 35 percent merchandise discount
provided 10 the prohibited group
employees is includible in such
emplovees’ gross imcomes.

{ii) Emplayer-aperated enting
facifities for employees. For purposes of
paragraph (e} {2) {i} of this section.
meals at different employer-opersaied

eating facilities for emplovees are not
related fringe berefits, sothat e
prohibited group emplovee moy exclude
the value of a meal at &
nondiscriminatory facility even though
any meals provided tc him or her at the
discriminatory facility canno! be
excluded.

(f) Cash bonuses or rebates. A cash
bonus or rebate provided to an
employee by sn employer that is
determined pursuant to the value of
employer-provided property or services
purchased by the emplovee, is treated as
an equivalent employee discount. Far
example. assume a department store
provides a 20 percent merchandise
discount to all employees under a fringe
benefit program. In addition, assume
that the department store provides cash
bonuses to a group of employees defined
under a classification which ‘
discriminates in favor of the prohibited
graup. Assume further that such cash
bonuses equal 15 percent of the value of
merchandise purchased by each
employee. This arrangement is
substantively identical to the example
described in paragraph (e} {2) of this
section. Thus. both the 20 percent
merchandise discount and the 15
percent cash bonus provided to the
prohibited group employees are
includible in such employees” gross
incomes.

(8) Prokibited group employees—{1)
Highly compensated—li) General rule.
Except as otherwise provided in this
paragraph {g) {1} (i}. any employee of an
employer who has [or is reasonably
expected to have) compensation during
a calendar vear equal lo or greater than
the emplover's base compensation
amoun! is highly compensated. There
are two exceptions to this rule:

{A) Any employee who has {or is
reasonably expected 1o have)
compensation during a calendar year
equal to or greater thag $50.000 is highly
compensated, regardless of whether
such compensalion is ir excess of the
base compensation amount, and

(B} Any emplovee whu is reasanably
expects ] lo have compensation during a
calend. yvear equal tc or less than
$20.000 is not highly compensated.
unless no emplovee of the employer is
reason: bly expected 10 have
compensation equal to or greader then
$35.000.

The determination of whether an
emplovee is & highly compensated
emplovee will be determined based on
the entire employee workforce of all
employers aggregated pursuant to the
rules ol section 414 (b}, (¢}, or {m}
without regard to the regular workplace
of the employees.




(ii) Base compensation amount—{A)
General rule. The term “base
compensation amount” is defined as
that amount corresponding to the lowest
annual compensation amount received
by the highest-paid ten percent of all
employees of an employer (the number
of employees in the top ten percent will
be increased to the.next highest integer
if necessary), determined on the basis of
the preceding calendar year. For
purposes of this paragraph (g} (1) {ii), the
term “employer” includes all entities
that would be aggregated pursuant to
the rules of section 414 {b), (c), or {m).

(B) Employees that are excluded. For
purposes of determining the base
compensation amount with respectto a
fringe benefit program, employees
described in paragraph (b)(3) of this
section are excluded whether or not
they are covered under the fringe benefit
program, except that: (7) Employees
described in paragraph {b)(3)(ii} of this
scction are taken into account with
respect to the program even if they are
excluded under paragraph (b)(3}, and (2)
employees described in paragraph {b){3)
{i) and {iv} of this section are taken into
account with respect to the program
unless they are excluded under
paragraph (b)(3).

(C) Exception to preceding calendar
year rule. In the case of an employer's
first year of operation, or where an_
employer's business has changed
significantly from the prior calendar
year {e.g., due to an acquisition or
merger), the employer must make a good
faith attempt to either determine or
adjust the base compensation amount
for the current year based on reasonable
estimates of current year compensation.

(iii) Compensation. The term
“compensation” is defined as the
amount reportable on a Form W-2 as
income. Amounts that would be
excluded from income but for section
132(h)(1) are not included in
compensation for purposes of this
paragraph (g)(1). Compensation-includes
amounts received from all entities which
would be treated as a single employer
under secticn 414 {b), (c). or (m) and is
not restricted to amounts received with
respect to any one line of business.

(iv) Employee. Generally, for purposes
of determining whether an employee is
highly compensated under this
paragraph (g)(1), the term “employee”
does not include any individual who
does not perform services for the
employer as an employee during the
calendar year. For example, if an
employer has active employees, retired
or disabled employees, and widows or
widowers who are “employees” under
section 132(f)(1)(B), the general rule
{described in paragraph (g)(1)(i) of this

section) applies only to the active
employees.

(2} Owner—{i) General rule. For
purposes of this section, the term
“owner" means any employee who
OwTns a cne percent or greater interest in
either the employer or in any entity that
would be aggregated with the employer
pursuant to the rules of section 414 (b),
(c), ot (m}). In addition, such an
employee shall be treated as an owner
of all entities that would be aggregated
with the employer pursuant to the rules
of section 414 (b). (c). or {m).

(ii) Determining owaership.
Ownership in a corporation shall be
determined pursuant to the rules of
section 318(a). For purpases of

determining ownership in an entity other

than a corporation, the rules of section
318{a) shall apply in a manner similar to
the way in which they apply for
purposes of determining ownership in a
corporation. For non-corporate interests,
capital or profits interest must be
substituted for stock.

(3) Officer.—(i) Non-gevernmeat. For
purposes of this section, an officer of a
non-government employer is any
employee who is appointed, confirmed,
or-elected by the Board or sharehclders
of the employer. An employee who is an
officer of an employer shall be treated
#s an officer of all entities. treated as a
single employer pursuant to section 414
{b); {c). or (m). The number of officers is
not to-exceed one-percent of the total
number of employees of all entities
treated as a single employer pursuant to
section 414 (b}, (c): or {m) (increased to
the next highest integer. if necessary). If
the number of officers exceeds one-
percent of all employees. then the
limitation is to be applied to employees
in descending order of compensation {as
defined in paragraph(g)(1)(iii) of this
section). Thus, if an employer with 1,000
employees has 11 board-appointed
officers, the employee with the least
compensation of those officers would
not be an officer under this paragraph
{g)(3}(i). In determining the total number
of employees with respect to a fringe
benefit program, employees described in
paragraph (b)(3) of this section are
excluded whether or not they are
covered under the fringe benefit
program, excep? that (A) employees
described in paragraph (b}{3)(iij of this
section are taken ir‘o account with
respect to the program even if they are
excluded under paragraph (b)(3). and (B)
employees described in paragraph (b)(3)
{i) and (iv) of this scction are taken into
account with respect to the program
unless they are excluded under
paragraph (b){3).

Par. 11. Paragraph (b) of § 1.152-25T is
amended by removing the words “[(as
defined in § 1.61-2T Q/A~-20)" and
adding in their place the words “(as
defined in § 1.61-2T(e)(2))".

§ 1.274-5T {Amended]

Far. 12, Section 1.274-5T is amended
s follows:

1. Paragraph (e}{1}){ii) is amunded by
removing the words "{as defined in
§ 1.61-2T Q/A-20)" and add:ng in their
place the words “(as defined in § 1.61-
2T(e)(2))".

2. The first sentence of par.graph (I} is
revised to read as follows. "For
purposes of section 274(d) and this
section, the terms “automob:le” and
“vehicle” have the same mea~ings as
prescribed in § 1.61-2T(d}{1){1:} and
§ 1.61-2T(e}(2). respectively.”

3. The third sentence of parugraph (m)
is amended by removing the words
“except as provided in § 1.132-1T Q/ A~
4b™ and adding in their place the wards
“except as provided in § 1.132-5T{h)".

§ 1.274-6T [Amended]}

Par. 13. Section 1.274-6T s amended
a3 follows:

1. Paragraph (aJ(3}(i}(E} is revised to
read as follows: “The employee required
to uge the vehicle for commuting is not a
control employee (as defined in § 1.61~
2T{f) (5) and (6)} required to use an
automobile {as defined in § 1 81-
2T(d)(1)(ii}), and™.

2. Paragraph (a){3)(i}{F} s amended by
removing the citation “§ 1 81-2T Q/A~
21" and adding in its place the citation
§ 1.61-2T(f)(3)".

3. Paragraph (a){3)(ii) is amended by
removing from the introduciory texi the
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citation "§ 1.61-1 Q/A-21" and adding,
in its place the citahon '8 161-2T(0)(3)".

4. Paragraph (H)(’iun)(h} is revised (to
read as follows: “The employee required
to use the vehicle fur commuting is not a
contral employer {uw definedin §1.61~
2T(f1 (5) and (6} n»qmrv(_l to use an
automobile (as defined in § 1.61-
2T(d){1){ii}). and"" ,

sgA ]’ur:{sgraph faytniF] is amended
by removing the cltation § 1.61-2T Q/
A-21" and adding in its place the
citation "§ 1.61=-2 111"

6. Puragraph {bi{ 1] is amended by
removing from the Lst sentence the
citatipn § 1.132-11 Q/f\—‘l?(ﬂ “and i
adding in its place the citation §1132-
5T(g)". ‘

,‘(F;’ﬂruwuph (h)(:ll) i:- am‘endedﬂt:g'
removing from the last sentence
citrzgon Eg 1.132-17 Q/A—lf{(ﬂ“and
adding in its place the citation "§ 1.132~
STl

B‘?‘;sazagmph el s fjmende:d by
removing the citithon 78 1.61-2 f'Q/A-
11" and adding in its place the citation
“§ 1.81-2T (V)"

§91. Puragr(uph el ls amended by
removing the ctation § 1.61-—2T~Q/‘A-—
20" und adding in its place the citation
“§ 1.63-2T{el(2)"

PART 602—{ AMENDED!

Par. 14. The authority for Part 602
continues to read o follows:

Authorily: 26 175 € 7H0S.

1882901 (Amended]

Par. 18. Section 602.101c) is amend.ed
by imserting in the sppropriate place in
the teble § 1.61-71. . . 1545-0771; 1.132-
T, . ,3545-0771; und §1.132-5T . . .
1-erm”

Razer. .

rof Interna! Nevenue.

d: Decomber 11.1985. ~
b Poariman,

@creiary of the Treasury. .

Sales or Exchanges of
nership Interests

#tnal Revenue Service.

porary regulations.

A “\h document provides
ulations relating to

information returns, statoments, and
notifications required where there is a
sale or exchange of certain partnership
interests. The text of the temporary
regulations set forth in this document
also serves as the text of the proposed
regulations cross-referenced in the
notice of proposed rulemaking in the
Proposed Rules Section of this issue of
the Federal Register. The temporary
regulations reflect changes to the
applicable tax law made by section 149
of the Tax Reform Act of 1984 end
provide guidance on the manner of filing
and contents of required information
returns. statements. and notifications
under section 6050K of the Internal
Revenue Code of 1954.

oAaTE: The regulations contained in this
decument are effective with respect to
sales or exchanges of partnership
interests made after December 31, 1984.
FOR FURTHER INFORMATION CONTACT:
Robert E. Shaw of the Legislation and
Regulations Division, Office of Chief
Counsel. Internal Revenue Service, 1111
Constitution Avenue, NW., Washington,
DC 20224 (Attention: CC:LR:T LR-129-
85). Telephone, 202-566~3297 {not a toil-
free call).

SUPPLEMENTARY INFORMATION:

Explanation of Provisions

Under section 6050K {a) and
§ 1.6050K-1T a partnership must file a
return on Form 8308 when there is a sale
or exchange described in section 751 {a)
{a “section 751 (a) excharige™) of any
inierest in that partnership during any
calendar year after 1984. A section 751
{a) exchange occurs when any portion of
any money or other property received
by a transferor partner in exchange for
all'or a part of his or her interest in the
partnership is attributable to section 751
property {unrealized receivables and
substantially appreciated inventory
items as delined in seciton 751 (c) and
(d)). Generally. a sale or exchange of an
interest in a partnership {or a portion
thereof) at a time when the partnership
has any section 751 property will
constitute a section 751{a) exchange.

A-return on Form 8308 must be filed
with respectto each sale.or exchange.
Section 1.6050K-1T (a} {2). however.
provides that the Commissioner may. at
a future date. authorize the use of a
single document which includes all of
the partnership’s returns for a calendar
year, or of a composite document, by
partnerships that are required to file 25
or more separate returns in any calendar
vear. The information to he supplied on
Form 8308 includes the names.
addresses. and taxpayer identification
numbers of the transferee and transferor
in the exchange and of the partnership,

the date of the exchange. and such other
information as may be required by Form
8308 or its instructions. Form 8308 shall
contain a printed notice that the
information on the Form has been
supplied to the Internal Revenue
Service. that the transferor is reguired to
treat a portion of-the gain realized from
the section 751 {a) exchange as ordinary
income, and that the transferor in a
section 751 {a) exchange is required
under § 1.751-1 [a) (3) to attach a
statement relating to the exchange to his
or her income tax return for the taxable
vear in which the exchange occurred.
The partnership return on Form 8308 is
to be filed as an attachment to the
partnership's Form 1065 for its taxable
year in which the calendar year in
which the section 751 (a} exchange
occurred ends.

Under section 6030K (b} and the
temporary regulations all partnerships
that are reguired to file returns under
section 6050K (a) must furnish a
statement to each person whose name
appears on the partnership’s Form 8308
showing the name and address of the
partnership in addition ta the
information shown on the Form 8308
with respect to that person. A copy of
Form 8308 is to be used as the
statement. The statement must be
furnished on or before January 31
following the calendar year in which the
section 751 (a} exchange occurred {or. if
later. 30 days after the partnership has
notice of the exchange). Thus, under the
statute the partnership must generally
prepare Form 8308 prior to the time it
must be filed 50 as to allow the timely
furnishing of statements to the
transferor and transferee.

Section 050K (c)(1} and the
temporary regulations reguire the
transferor of a partnership interest in a
section 751 {a) exchange to notify the
partnership of the exchange, in writing,
on or before the thirtieth day after the
date of the exchange (or. if earlier,
January 15 of the calendar year
following the calendar year in which the
exchange occurred). The written
notification from the transferor must
include the names and addresses of the
transferor and transferee, the date of the
exchange. and the taxpayer
identification numbers of the transferor

‘and, if known, of the transferee.

Under section 6050K {c) {2} and the
temporary regulations the partnership is
not required to file a return or furnish
statements under section 8050K until the
partnership has notice of the section 751
{a) exchange. Section 1.6050K~1T (e)
clarifies that a partnership has notice of
a section 751 {a) exchange when either
{1) the partnership receives the written




PUBLIC LAW 99-44—MAY 24, 1985 99 STAT. 77
Public Law 99-44
99th Congress
An Act

To amend the Internal Revenue Code of 1954 to repeal the contemporaneous May 24, 1985

recordkeeping requirements added by the Tax Reform Act of 1984, and for other ——I—2———

purposes. [H.R. 1869]

Be it enacted by the Senate and House of Representatwes of the
United States of America in Congress assembled, Taxes.
SECTION 1. REPEAL OF CONTEMPORANEOUS RECORDKEEPING REQUIRE-

MENTS, ETC.

(a) CONTEMPORANEOUS RECORDKEEPING REQUIREMENTS.—Subsec-
tion (d) of section 274 of the Internal Revenue Code of 1954 (relating = 98 Stat, 718.
to substantiation requlrements for certain deductions and credlts) is - 26 USC 274.
amended by striking out “adequate contem raneous records’’ and
inserting in lieu thereof “adequate r by sufficient evidenice
corroborating the taxpayer's own s t”, and the Internal 26 USC 274 note.

Revenue Code of 1954 shall be apphed and administered as if the
word “contemporaneous” had net been added to such subsection (d).

(b) Provisions RELATING TO RETURN PREPARERS AND NEGLIGENCE
PenaLTY.—Paragraphs (2) and (3) of section 179(b) of the Tax Reform
Act of 1984 are hereby repealed, and the Internal Revenue Code of
1954 shall be applied and administered as if such paragraphs (and
the amendments made by such paragraphs) had not been enacted.

(¢) REPEAL OF REGULATIONS.—Regulations issued before the date of
the enactment of this Act to carry out the amendments made by
paragraphs (1XC), (2), and (3) of section 179(b) of the Tax Reform Act
of 1984 shall have no force and effect.

SEC. 2. SUBSTANTIATION REQUIREMENTS NOT TO APPLY TO CERTAIN
VEHICLES WITH LITTLE PERSONAL USE.

(a) IN GENERAL.—Subsection (d) of section 274 of the Internal
Revenue Code. of 1954 (relating to substantiation required) is
amended by adding at the end thereof the following new sentence:
“This subsection shall not apply to any qualified nonpersonal use
vehicle (as defined in subsection (i)).”

(b) QuaLIFIED NoNPERSONAL USE VEHICLE DEFINED.—Section 274
of such Code is amended by redemirsxatmg subsection (i) as subsec-
tion (j) and by inserting after subsection (h) the following new
subsection:

“(i) QuariFiep NonpErsoNAL Usg VesicLe.—For purposes of
subsection (d), the term ‘qualified mbrpePspnal use vehicle’ means
any vehicle which, by reason of ité g/)is not likely to be used
more than a de minimis amount for p&Mwefl purposes.’

SEC. 3. EXEMPTION FROM REQUIRED INCOME TAX WITHHOLDING FOR
CERTAIN FRINGE BENEFITS.

Section 3402 of the Internal Revenue Code of 1954 (relating to
income tax collected at source) is amended by adding at the end
thereof the following new subsection:

B “(s) ExEmpTioN FrROM WITHHOLDING FOR ANY VEHICLE FRINGE

ENEFIT.—

51-139 0 - 85 (44)

26 USC 1 et seq.

98 Stat. 713,

26 USC 6695,
6653.

26 USC 6653

ote,
26 USC 274 note.

26 USC 274.

26 USC 3402.




99 STAT. 78

26 USC 6051,

98 Stat. 713,
26 USC 280F.

26 USC 274 note.

26 USC 274 note.

Ante, p. T1.

PUBLIC LAW 99-44—MAY 24, 1985

~The employer
under this
benefit provided to

“(1) EMPLOYER ELECTION NOT TO WITHHOLD,
may elect not to deduct and withhold
chapter with respect to any 1

any employee if such employee is notified by the employer of

such election ?t such time and in such manner as the Secretary
shall by regulations prescribe). The preceding sentence shall not
apply to any vehicle fringe benefit unless the amount of such
benefit is included by the employer on a statement timely
furnished under section 6051.

*(2) EMPLOYER MUST FURN.
fit shall be treated as wages
to be deducted and wzthheld
section 6051.

‘“(3) VEHICLE FRINGE BENEFIT.—For purposes of this subsec-
tion, the term ‘vehicle fringe benefit’ means any fringe
benefit—

d(A) which constitutes wages (as defined in section 3401),
an

“(B) which consists of prov1dmg a highway motor vehicle
for the use of the employee.”

SEC. 4, REDUCTION IN LIMITATIONS ON INVESTMENT TAX CREDIT AND
DEPRECIATION FOR LUXURY AUTOMOBILES.

{a) GENERAL RULE.—

(1) INVESTMENT TAX CREDIT.—Paragraph (1) of section 280F(a)
of the Internal Revenue Code of 1954 (relating to investment tax
credit) is amended by striking out “$1,000” and inserting in lieu
thereof “$675".

(2) DepreCIATION.—Paragraph (2) of section 280F(a) of such
Code (relating to depreciation) is amended—

(A) by striking out “$4,000” in subparagraph (AXi) and
inserting in lieu thereof “$3,200”, and
(B) by striking out “$6,000” 'each place it appears in
subparagraphs (AXil) and (BXii) and inserting in lieu
thereof '$4,800".
(b) 4-YEAR DEFERRAL OF INFLATION ADJUSTMENT.—

(1) ADJUSTMENT AFTER 1988.—Subparagraph (A) of section
280F(dXT) of such Code (relating to automoblle price mﬂatlon
adjustment) is amended by stnkmg out ‘“passenger automobile”
and inserting in lieu thereof “passenger automobile placed in
service after 1988”.

(2) 1987 BAasE pERIOD.—Subclause (IT) of section 280F(dX7TXBX1)
of such Code is amended by striking out *1983” and inserting in
lieu thereof “1387".

(3) TEcHNICAL AMENDMENT.—(Clause (i) of section 280F(dX7XB)
of such Code is amended by striking out the last sentence.

SEC. 5. NEW REGULATIONS.

Not later than October 1, 1985, the Secretary of the Treasury or
his delegate shall prescribe regulations to carry out the provisions of
this Act which shall fully reflect such provisions.

SEC. 6. EFFECTIVE DATES.

(a) RepEaLs.—The amendment and repeals made by subsections
(a) and (b} of section 1 shall take effect as if included in the
amendments made by section 179tb) of the Tax Reform Act of 1984,

3
b
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(b) RestoraTION OF PrIOR LAw ror 1985.—For taxable years 26 USC274 note.
beginning in 1985, section 274(d) of the Internal Revenue Code of - 26 USC 274.
1954 shall apply as it read before the amendments made by section
179(bX1) of the Tax Reform Act of 1984. Ante, p. 77.

(c) ExcepTioN FROM SUBSTANTIATION REQUIREMENTS FOR QUALI- ' 26 USC 274 nate.
FIED NoNPERSONAL USE VEHICLES.—The amendments made by sec-
tié)8n52 shall apply to taxable years beginning after December 31,

1985,
(d) WiTHHOLDING AMENDMENT.—The amendment made by section = Effective date.

3 shall take effect on January 1, 1985. %% gsc 3402
(e) RepuctioN IN LiMITATIONS ON INVESTMENT TAX CREDIT AND  Effective dates.
DEPRECIATION.— 26 USC 280F

(1) Except as provided in paragraph (2), the amendments 7%
made by section 4 shall apply to—

(A) property placed in service after April 2, 1985, in
taxable years ending after such date, and

(B) property leased after April 2, 1985, in taxable years
ending after such date.

(2) The amendments made by section 4 shall not apply to any
property—

(A) acquired by the taxpayer pursuant to a binding con-
tract in effect on April 1, 1985, and at all times thereafter,
llaggsonly if the property is placed in service before August 1,

, OT

(B) of which the taxpayer is the lessee, but only if the
lease is pursuant to a binding contract in effect on April 1,
1985, and at all times thereafter, and only if the taxpayer
fli;gg uses such property under the lease before August 1,

Approved May 24, 1985.

LEGISLATIVE HISTORY—H R. 1869 (S. 245):

HOUSE REPORTS: gg. f5_99-34 ()Comm. on Ways and Means) and No. 99-67 (Comm. of
nference
SENATE REPORT No. 99-23 accompanying S. 245 (Comm. on Finance).
CONGRESSIONAL RECORD, Vol. 131 (1985):
Apr. 2, considered and passed House.
Apr. 3, considered and passed Senate, amended.
May 8, House agreed to conference report
May 15, 16, Senate considered and eed to conference re
WEEKLY COMPILATION OF PRESIDENTIAL DOCUMENTS, Vol. 21 No. 21 (1985):
May 24, Presidential statement.
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Guidelines for Reporting and
Withholding on Taxable Noncash
Fringe Benefits

Announcement 85-113"

This: ~announcement

guidelines for re
efits (*fringe benefits”). Taxpayers may
rely on these guidelines until the issu-
ance -of regulations that will supersede
Notice 726 issued in January 1985, and
the temporary and proposed regulations
published in the Federal Register on
January 7 and February 20, 1985. The
guidelines in this announcement may
be revised by the new regulations, but
any such revisions will have prospec-
tive effect only, This announcement
also extends to September 1, 1985, the
date by which an employer must notify
its employees of its decision not to
withhold income taxes on the value of
the personal use of employer-provided
highway motor vehicles {see section 4
below).

1. Period of withholding, deposits,
and reporting.

Employers may elect, for employ-
ment tax and withholding purposes. to
treat fringe benefits (including the per-
sonal use of employer-provided high-
way motor vehicles) as paid on a pay
period, quarterly, semi-annually, an-

.nual, or other basis, provided that the
benefits are treated as paid no less fre-
quently than annually. Employers do
not have to make the same election for
all employees. Therefore, the employer
may withhold more frequently for some
employees than for others. Employers
may change their election as frequently
as they desire so long as they treat all
the benefits provided in a calendar year
as paid no later than December 31 of
the calendar ‘year. For example, an em-
ployer may treat benefits provided in a

- calendar year as paid on July 31, Au-

gust 31, and December 31 of the calen-
dar year.
An employer may treat the value of a

'Based on News Release IR-85-70, dated July
19, 1985.

provides

single fringe benefit as paid on one or
more dates within the same calendar
year, even if the employee receives the
entire benefit at one time. For example,
if the employee receives a fringe bene-
fit valued at $1,000 in one pay period,
the employer may treat the $§1,000
fringe benefit as made in four payments
of $250, each in a different pay period,
rather than as a $1,000 payment in one
pay period.

A formal election of payment dates
is not required and the Internal Reve-
nue Service need not be notified;
rather, employers are treated as making
the election or elections simply by
treating the fringe benefits provided in
a calendar year as paid on the date or
dates the employer chooses but no later
than December 31 of the calendar year
in which the benefits gre provided.

The -election to treat fringe benefits
as paid no later than December 31 of
the year in which the benefit is pro-
vided does not apply when the fringe
benefit 1s the transfer of personal prop-
erty (either tangible or intangible) of a
kind normally held for investment or
the transfer of real. property.

2. Withholding and deposits.

The employer may add the value of
the fringe benefits to the regular wages
for a payroll period and compute with-
holding - taxes  on - the total.
Alternatively, the employer may with-
hold from regular wages federal income
taxes on the value of the fringe benefits
at the flat 20 percent rate presently ap-
plicable to supplemental wages.

In general, the employer must with-
hold the applicable income, social se-
curity, and railroad retirement taxes on
the date or dates it elects to treat the
benefits as paid and must deposit the
withheld taxes and the employer taxes
under the regular rules for tax deposits.
The employer may make a reasonable
estimate of the fringe benefits provided
on the date or dates it elects to treat the
benefits as paid for purposes of meet-
ing the timely deposit requirements.

The estimated deposit amount is de-
termined by calculating the amount the
employer would be required to deposit

31

had the employer paid cash wages
equal to the estimated value of the
fringe benefits provided on the date or
dates selected and withheld taxes from
those cash wages. Thus, the employer
should estimate the value of the fringe
benefits provided on the date or dates
selected and then calculate the amount
of income and employment taxes due
with respect to the estimated value of
the fringe benefits. This procedure
should be followed even if the em-
ployer does not know which employee
is the recipient of the fringe benefit on
the date the deposit is due, as may be
the case when a guest of an airline em-
ployee receives a free or discounted
taxable flight at the close of the calen-
dar year.

If the employer underestimates the
value of the fringe benefits and thereby
makes an underdeposit of the amount
required to be deposited {that is, the
amount the employer would be required
to deposit if the employer had withheld
the applicable taxes), the employer may
be subject to the failure to deposit pen-
alty. If the employer overestimates the
value and deposits more than the
amount required, the employer may
claim a refund or elect to have the
overpayment applied to the next Form
041, Employer's Quarterly Federal Tax
Return (or other employment tax re-
turn). (Any reference in this announce-
ment to the Form 941 is a reference to
the Form 941 and any other employ-
ment tax return including Form 940,
employer’s Federal Unemployment
(FUTA) Tax Return.)

If the employer withholds less than
the required amount of taxes from the
employee, then the employer may re-
cover from the employee the social se-
curity or railroad retirement taxes and,
§31.6205-1(¢c)(4) of the Employment
Tax Regulations notwithstanding, the
income taxes paid on the employee's
behalf, The recovery of income taxes
must occur prior to Apnl 1 of the fol-
lowing year.

3. Amount reported on Form 941
and W-2,

The actual value of the fringe bene-




»y

fits provided during a calendar year (or
other period as provided in section 5
below) must be determined by January
31 of the following year (the date Form
W-2 must be furnished to the em-
ployee), and the employer must report
the actual value of Form W-2 and the
Form 941 for the fourth quarter of the
prior year and pay any additional tax li-
ability, The employer must include the
value of the fringe benefit and the re-
lated tax liabilities on Form 941 for the
reporting period in which it treats the
benefits as paid.

4. Special rule for highway motor
vehicle=<Election not to withhold.

Public Law 99-44 (Repeal of Con-
temporaneous Recordkeeping Require-
ments) permits an employer to elect not
to withhold income taxes on the value
of an employee’s personal use of an
employer-provided highway motor ve-
hicle. (The employer must, however,
thh!mk& the ble social security

to: snch benefit. ) Employers do not
have to make the’ election for all em-
ployees. Therefore, the employer may
withhold income taxes with respect to
the value of the fringe benefits from the
wages of some employees but not
others. ,

An employer ¢lects not to withhold
income taxes by (a)ynotifying the af-
fected employee that the employer has
made the election not to withhold, and
(b) including the amount of the benefit
in box 10, “Wages, tips, and other
compensation” and box 13, “Social Se-
curity Wages” on a timely furnished
Form W- 2, Wage and Tax Statement.

th

ide the notice to the
Tater of January 31 of
the year for wh:ch the election is to ap-
ply or within 30 days after the date the
employer first provides a vehicle to the
employee.

The employer must provide the no-
tice in a manner reasonably expected to
come to the attention of all affected
employees. This may be accomplished
by providing the notice directly to the
employee, for example, in a mailing or
with the employee’s paycheck, or by
posting the notice. Employers may
change their election not to withhold at
any time by notifying their employees

et taxes with respect

in the manner prescribed above. Em-
ployers need not notify the Service of
this election.

If the employer elects not to with-
hold income taxes on the value of the
personal use of the vehicle and the em-
ployee does not have sufficient income
tax withheld to pay the income tax at-
tributable to the personal use of the ve-
hicle, then the employee may increase
the income tax withholding on his or
her regular wages by filing a new Form
W-4, Employee’s Withholding Allow-
ance Certificate. If sufficient funds are
withheld, the employee will not find it
necessary to make estimated tax pay-
ments in order to avoid a penalty for
underpayment of estimated taxes with
respect to the fringe benefit.

5. Special accounting rule.

Under the general income tax and re-
porting rule, the employer must deter-
mine the actual value of the fringe ben-
efits provided in a calendar year by
January 31 of the following calendar
year. If the benefit is the personal use
of a highway motor vehicle, the em-
ployer may either determine the actual
value for the calendar year or deter-
mine the actual value as if the entire
usage of the vehicle for the year by the
employee is personal (100 percent in-

“come inclusion). If the employer in-

cludes 100 percent in an employee’s in-
come, the employee may calculate the
value of his or her business use of the
vehicle on Form 2106, Employee Busi-
ness Expenses, and deduct this amount
on Form 1040, Individual Income Tax
Return.

For the administrative convenience
of employers, a special accounting rule
is available as an alternative to this
general rule. The special rule may not
be used if the fringe benefit is the
transfer of personal property (either
tangible or intangible) of a kind nor-
mally held for investment or the trans-
fer of real property.

(a) Special accounting period.

The employer may treat the value of
the benefits provided during the last
two months of the calendar year or any
shorter period as paid during the subse-
quent calendar year. Under this rule,
the employer may treat the value of the
benefits provided in the period begin-
ning January 1, 1985, and ending Octo-
ber 31, 1985, as the value of the bene-
fits provided in 1985. For years
subsequent to 1985, the value of the

9

benefits actually provided in the last
two months of the previous calendar
year is treated as provided in the subse-
quent calendar year together with the
value of the benefits provided in the
first 10 months of the subsequent calen-
dar year. (This rule does not mean that
an employer who treats all benefits as
provided during the last two months of
a calendar year can defer including the
entire value of such benefits until the
subsequent year. Rather, only the value
of the benefit actually provided during
the last two months of the calendar
year can be treated as provided in the
subsequent calendar year.)

(b) Conformiry rules.

Use of the special accounting rule is
optional. An employer may use the rule
for determining the value of some
fringe benefits but not others. The pe-
riod for which it is used need not be the
same for each fringe benefit. However,
an employer that uses the rule for a
particular benefit must use the rule with
respect to all employees who receive
that fringe benefit. An employee may
use the special accounting rule unless
the employer uses the rule.

If an employer uses the special ac-
counting rule, the employee must use
the special accounting rule and must
use it for the same period as the em-
ployer. In addition, the employee must
use the special accounting rule and the
same period for all purposes. Thus, de-
ductions of the employee with respect
to a fringe benefit provided in a calen-
dar year are allowable in that calendar
year only to the exient that the em-
ployer includes the value of the fringe
benefit in the employee’s income for
that calendar year. For example, as-
sume that an employer provides-an em-
ployee with a vehicle throughout 1985
for both business and personal use and
that the employer includes 100 percent
of the value of the use of the vehicle in
the employee’s income. Assume further
that the employer elects to use the spe-
cial ‘accounting rule and treat the value
of the use of the vehicle during the last
two months of 1985 as paid during
1986. The employee may deduct for
1985 that portion of the value of the
vehicle attributable to the employee’s
business use of the vehicle for the first
ten months of 1985. That portion of the
value of the vehicle attributable to the
employee’s business use of the vehicle
for the last two. months of 1985 must



be deducted for 1986. However, any
unreimbursed expenses incurred by the
employee during the last two months of
1985, that relate to the employee’s
business use of the vehicle during those
months (such as fuel, parking, etc.),
may be deducted for 1985.

An employer elects to use the special
accounting rule by determining the
value of the benefits provided under the
rule and treating the amount determined
as a value for purposes of reporting and
withholding and paying the applicable
taxes. The employer need not notify the
Service of the election. The employer
may, for appropriate administrative rea-
sons, change the period for which the
rule has been used without notifying
the Service and without the consent of
the Commissioner provided that the ap-
propriate amount of income is reported
for the changed period, and the applica-
ble taxes are withheld and deposited.

6. Information - reported to
employees.

Employers that provide fringe bene-
fits to employees must include in box
10 and. if applicable, box 13 of the
Form W-2 the value of the fringe bene-
fits provide for purposes of reporting
and withholding ‘and paying the appli-
cable taxes. The employer need not no-
tify the Service of the election. The
employer may. for appropriate adminis-
trative reasons. change the period for
which the rule has been used without
notifying the Service and without the
consent of the Commissioner provided
that the appropriate ‘amount -of income
is reported for the changed period, and
the applicable taxes are withheld and
deposited.

6. Information
employees.

Employers that.provide fringe bene-

reported  to

fits 10 employees must include in box
10 and, if applicable, box 13 of the
Form W-2 the value of the fringe bene-
fits provided in a calendar vear. Em-
ployers may, if they choose. include
the value of the fringe benefits (and
any other information relating to the
benefits) on a separate Form W-2. Em-
ployers must report to employees the
total value of the fringe benefits pro-
vided in the calendar year in box 16 of
the Form W-2. In addition, if the em-
ployer provided the use of a highway
motor vehicle and included 100 percent
of the value of the vehicle in the em-
ployee’s income, the emplover must
separately report this value (so that the
employee can compute the value of any
business use of the vehicle) in box 16.
If sufficient space is not available. em-
ployers must report this information to
the employees on a separate schedule.
Employers that elect to use. the spe-
cial accounting rule must notify the af-
fected employees that the special ac-
counting rule has been used and of the
period for which it has been used. Em-
ployers must provide the notice directly
to the employee at or near the time the
employer provides the employee with
the Form W-2; it must not be provided
earlier than with the employee’s last
paycheck of the calendar year.

7. Example.

An employee, E, receives fringe
benefits during 1985. E’s employer, R,
collects the information regarding the
fringe benefits on a quarterly basis,
processes the information during the
next quarter, and treats the benefits as
provided on the last payday of the next
quarter. R withholds the applicable
taxes from E’s paycheck on that date,
deposits the withheld taxes together

33

with the taxes imposed on the employer
according to the regular rules for de-
positing payroll taxes, and files a Form
941 at the end of the quarter reporting
the fringe benefits it treated as paid
during the quarter. For the last quarter
of 1985, R elects to use the special ac-
counting rule provided in section 3
above for the last two months of the
calendar year. Thus, R collects the in-
formation regarding the fringe benefits
provided through October 31, 1985. R
treats the fringe benefits actually pro-
vided during the third quarter of 1985
and during October 1985 as paid with
the last paycheck of the fourth quarter
of 1985, withholds the applicable
taxes, deposits the withheld taxes to-
gether with the taxes imposed on the
employer according to the regular rules
for the deposit of payroll taxes. and
files a Form 941 reporting the value of
the fringe benefits it treated as paid
during the quarter. On January 31,
1986, R reports the value of the fringe
benefits actually provided from January
1, 1985, through October 31. 1985, on
a Form W-2 furnished to E.

During 1986. R follows the same
procedure and again uses the special
accounting rule for the last two months
of the calendar year. Accordingly. R
treats the fringe benefits actually pro-
vided during the last two months of
1985 as paid with the last paycheck of
the first quarter of 1986. withholds the
applicable taxes, deposits the taxes as
required, and files a Form 941 report-
ing the fringe benefits treated. as paid
during the quarter. On January 31,
1987, R reports the value of the fringe
benefits actually provided from No-
vember 1, 1985, through October 31,
1986, on a Form W-2 furmished to E.
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personnel from other offices of the
Internal Revenue Service and Treasury
Department participated in developing
these regulations both on matters of
substance and style.

Roscoe L. Egger, Jr..

Commissioner of Internal Revenue.

{FR Doc. B5~30324 Filed 12-20-85: 8:22 am}
BILLING CODE 4830-01-1

26 CFR Part 1
[LR-216-84]

AGEch lntemal Revenue Service,
Treasury.

ACTION: Withdrawal of notice of
proposed rulemaking.

{5
and November 8, 1985 (50 FR 46005)
relating to the taxation of fringe ~
benefits. The text of the temporary
regulations under sections 61 and 132
served as the comment document for the
notice of proposed rulemaking. In the
Rules and Regulations portion of this
issue of the Federal Register, the
Internal Revenue Service is removing
portions of those temporary regulations.
This document withdraws portions of
the notice of proposed rulemaking that
relate to the removed portions of the
temporary segulations. Changes to the
applicable tax law were made by
section 531 of the Tax Reform Act of
1984 (98 Stat. 877).
DATE: The withdrawal of porticns of the
notice of proposed rulemaking is
effective as of January 1, 1985.
FOR FURTHER INFORMATION CONTACT:
-Annette ]. Guarisco of the Legislation
and Regulations Division of the Office of
Chief Counsel, Internal Revenue
Service, (202) 566-3918, not a toll-free
call.

SUPPLEMENTARY INFORMATION:

Background

Section 61 was amended and section
132 was added to the Internal Revenue
Code of 1954 {Code) by section 531 of
the Tax Reform Act of 1984 (98 Stat.
877). Temporary regulations published in
the Federal Register for January 7, 1985
(50 FR 747), amended the Income Tax
Regulations {26 CFR Part 1) to reflect the
changes in the law relating to the
taxation of fringe benefits. These

regulations were later amended in the

Federal Register for February 20, 1985

(50 FR 7038), and November 8, 1985 {50
FR 46006).

Many comments were received on the
proposed and temporary regulations
published during 1985. In addition, on
April 16, 17, and 18, 1985, the internal
Revenue Service held public hearings
concerning the provisions of the
proposed regulations. In response to the
comments and the statements made at
the public hearings, the rules provided in
the praposed and temporary regulations
have been amended. Due to the extent
of the amendments, the regulations have
been issued in temporary rather than
final form. In addition, the temporary
regulations {published in the Rules and
Regulations portion of this issue of the
Federal Register) also serve as the
comment document for a notice of
proposed rulemaking {published in the
Proposed Rules portion of this issue of
the Federal Register). Because the rules
are being reissued as proposed and
temporary regulations rather than final
regulations, portions of the previously
published notice of proposed rulemaking
and temporary regulations must be
withdrawn. The portion of the
temporary and proposed regulations
relating to4he election to aggregate lines
of businews®or purposes of certain fringe
benefit exclusions under section 4977 of
the Code is not withdrawn.

Drafting Information

The principal author of this document
is Annette J. Guarisco of the Legislation
and Regulations Division of the Office of
Chief Counsel, Internal Revenue

Service. However, personnel from other .

offices of the Internal Revenue Service

and Treasury Department participated

in developing this document on matters
of both substance and style.

The proposed amendments to 26 CFR
Part 1 under § 1.61-2T and § 1.132-1T
published in the Federal Register for
January 7, 1985, February 20, 1985, and
November 6, 1985, are hereby
withdrawn.

Roscoe L. Egger, Ir.,

Commissioner of Internal Revenue.

[FR Doc. 85-30183 Filed 12-18-85; 12:10 am)
BILLING CODE 4830-01-M

{26 CFR Parts 1.and 602)
[LR-216-84]

Taxation of Fringe Benefits and
Exclusions From Gross Income for
Certain Fringe Benefits; Proposed
Rulemaking

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Notice of proposed rulemaking
by cross-reference to temporary
regulations.

SUMMARY: In the Rules and Regulations
portion of this issue of the Federal
Register, the Internal Revenue Service is
issuing temporary regulations relating 1o
the taxation of fringe benefits. The text
of those temporary regulations serves as
the comment document for this proposed
rulemakmg

cept
to the extent o!hermse prowded the
regulations are proposed to be effective
as of January 1, 1985.

ADDRESS: Send comments and requests
for a public hearing to: Commissioner of
Interna) Revenue, Attention: CC.LR:T
(LR-216-84 and LR~37-85}), Washington,
DC 20224.

FOR FURTHER INFCRMATION CONTACT:
Annette ]. Guarisco of the Legislation
and Regulations Division of the Office of
Chief Counsel, Internal Revenue Service
(202-566-3918, not a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

The temporary regulations in the
Rules and Regulations portior of this
issue of the Federal Register amend
Parts 1 and 602 of Title 26 of the Code of
Federal Regulations. The temporary
regulations are designated by a “T"
following their section citafion. The {inal
regulations, which this document
proposes to base on those temporary
regulations, would amend Parts 1 and
602 of Title 26 of the Code of Federal
Regulations.

The regulations provide guidance on
the tax treatment of taxable and
nontaxable fringe benefits, including the
valuation of taxable fringe benefits for
purposes of income and employment tax
reporting and withholding. The
regulations provide special rules for
valuing employer-provided automobiles.
use of employer-provided aircraft. free
or discounted flights on commercial
arilines, and meals provided at
employer-operated eating facilities. The
regulations also provide rules relating to
the exclusions from gross income for
certain fringe benefits and applicable
nondiscrimination rules.

Section 61 of the Internal Revenue
Code of 1954 {the Code) was amended.
and section.132 was added to the Code,
by section 531 of the Tax Reform Act of
1984 (98 Stat. 877). Temporary and
proposed regulations were published in
the Federal Register on January 7, 1985
(50 FR 747, 836). These regulations were
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later amended in the Federal Register on
February 20, 1985 {50 FR 7038, 7073).

Subsequently, Pub. L. 99-44 {Repeal of
Contemporaneous Recordkeeping
Requirements) affected some of the
proposed and temporary regulations
published in Februgry."Pa implement the
provisions of Pub. C{ 9944, the Service
withdrew the affect osed and
temporary regulations published in
February (50 FR 46004, 46086) and
published new proposed-and temporary
regulations on November 6, 1985 (50 FR
46008, 46087). This document replaces
portions of the previously issuved
proposed regulations.

Many comments were received from
the public concerning the provisions in
the proposad and temporary regulations
published earlier this year. In addition,
on April 16, 17, and 18. 1885, the Internal
Revenue Service (Service) held public
hearings concerning the temporary and
proposed regulations. In response to the
comments and the statements made at
the public hearings, the regulations have
been amended. Due to the extent of the
amendments, the Service is issuing the
regulations in temporary rather than
final form. This document contains the
crass-reference notice of proposed
rulemaking to provide the public with an
opportunity to comment on the revised
provisions of the regulations before they
become final. The Service expects to
hold public hearings on the proposed
regulations early next year.

For the text of the temporary
regulations, see FR Doc. [T.D. 8.063}
published in the Rules and Regulations
portion of this issue of the Federal
Register. The preamble to the temporary
regulations contains a summary of the
provisions of these regulations.

Special Analyses

The Commissioner of Internal
Revenue has determined that this rule is
not a major rule as defined in Executive
Order 12291. Accordingly, a Regulatory
Impact Analysis is not reguired.

Although this document is a notice of
proposed rulemaking that solicits public
comments, the Internal Revenue Service
hag concluded that the regulations
proposed herein are interpretative and
that the notice and public procedure
requirements of 5 U.S.C. 553 do not
apply. Accordingly, no Regulatory
Flexibility Analysis is required by 5
U.S.C. chapter 6.

Comments and Requests for a Public
Hearing

Before adopting these proposed .

All comments will be available for

public inspection and copying. When the
public hearing is scheduled, notice of the

time and place will be published in the
Federal Register.

Comments are particularly invited
concerning the administrability and
appropriateness of the special rules
contained in the temporary regulations

ing N 37 i 1

employer-
discounted flights on commercial
airlines, and meals provided at
employer-operated eating facilities for
employees.

With regard to the automobile special
valuation rule, comments are requested
concerning the use of a four-year, level-
payment lease term as the basis of the
Annual Lease Value Table. (For a
further discussion of this rule, see the
preamble to the temporary regulations
contained in the Rules and Regulations
portion of this issue of the Federal
Register.)

The proposed regulations provide
guidance on valuing an automobile for
purposes of determining the Annual
Lease Value. In particular, the proposed
regulations provide that for this purpose
the value of an automobile does not
include the value of specialized
equipment which is not susceptible to
personal use or of a telephone. An
example of such equipment would be
permanent shelving custom designed to
hold special business tools. This
provision-does not mean that any
property susceptible to personal use
which is in an automobile must be
valued ag part of the automobile. The
regulations are not intended to address
the treatment of property which,
although susceptible to personal use, is
not commonly included in an
automobile but when included in an
automobile is commonly used for
business while the automobile is being
used for personal purposes. An example
of such property is a car telephone,
which may be used for business
purposes while the car is being used for
personal purposes (e.g., a business call
while an-employee is commuting to
work). Comments are requesting as to
what other property falls into this
economy and as to the appropriate tax
treatment for personal use of such
property. :

The vehicle cents-per-mile rule may
be used to velue the personal use of
employer-provided vehicles regularly
used in the employer's business if the
value of the vehicle does not exceed
$12,800 (for 19885). Comments are

requested concerning (1) the need for
further definition of the regularly used in
business standard. {2} suggestions for
such a definition, and (3) the .
appropriateness of and suggestions for
refining the alternative mileage rule for
use of the vehicle cents-per-mile rule.

N g g ! 1 ehes”,

‘Comments are also requested relating
to the tax treatment of so-called
“bonus” programs {such as “frequent
flier” programs) under which a company
provides benefits {such as free flights,
automobile rentals, and hotel rooms) to
their customers on the basis of the
amount of business the customer does
with the company. The issue of tax
treatment arises when, for example, the
business that gives rise to the benefits or
bonuses is paid for by the customer's
employer rather than the customer {i.e.,
business flights or hotel rooms are paid
for by the employer and the company
awards the bonus flight or hotel room to
the employee). Comments.are requested
on the need for special rules relating to
the valuation of the benefits, the

ag
. A
.
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administrability of either withholding on N

or reporting the value of such benefits,
and the appropriate party to charge with
the responsibility for reporting.
Comments are specifically requested
regarding whether the benefits should
be regarded as “wages” subject to
withholding.

In August 1985, the Service announced
rules relating to reporting and
withholding on the value of fringe
benefits {Announcing 85-113 LR.B. No.
31, August 5, 1985). Comments are
requested relating to those withholding
and reporting rules.

The collection of information
requirements contained in these
regulations have been submitted to the
Office of Management and Budget
(OMB) in-accordance with the
requirements of the Paperwork
Reduction Act of 1980. lomments on

those requirements should be sent to the”

Office of Information and Regulatory
Affairs of OMB, Attention: Desk Officer
for Internal Revenue Se-vice, New
Executive Office Building, Washington,
DC 20503. The Internal Revenue Service
requests that persons submitting
comments on those requirements to
OMB also send copies to the Service.

Drafting Information
The principal author of these
regulations is Annette ]. Guarisco of the
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Legislation and Regulations Division of
the Office of Chief Counsel, Internal
Revenue Service. However, personnel
from other offices of the Internal
Revenue Service and Treasury
Department participated in developing
the regulations on matters of both
substance-and style.

List of Subjects -
26 CFR 1.61-1—1.2814

Income taxes, Taxable income,
Deductions, Exemptions.

26 CFR Part 602

Reporting and recordkeeping
requirements.
Rescoe L. £gger, Jr.,
Conmmissioner of Interna! Revenve.
{FR Doc. 85~-30162 Filed 12-18-85; 11:08 am}
BILLING TODE 4820-01-3

DEPARTMENT OF JUSTICE
Office of the Attorney General

28 CFR Part 16
{Order No. 1114-85)

Revision of Department of Justice Fee
Regulations implementing the
Freedom of information Act

AGENCY: Department of Justice.
ACTION: Proposed Rule.

sSUMMARY: This nofice sets forth a
proposed Tevision'to‘the precedural
regulations of the Department of Justice,
28 CFR 1810, setting forth the fees 1o be
charged under the Freedom-of
Information Act{"'FOIA"). 5U.S.L. 552.
It is proposed that this provision be
amended, for the first time since 1975, to
increase certain of the fees charged
under the Act. No change isproposed in
the current charge ©f $0.10 per page for
duplication.

pAaTE: Comments must be received onor
before January 22, 1986.

ADDRESS: Comments should be directed
to: Kevin R. Jones, Deputy Assistant
Attorney General, Dffice of Legal Policy,
United States Department of Justice,

-Room 4224, Washington. DC 20530.

FOR FURTHER INFORMATION CONTACT:
Daniel }. Metcalfe, Co-Director, Dffice of
Information and Privacy, United States
Department of Justice, Washington, DC
20530 7(202) 724-7400).

SUPPLEMENTARY INFORMATION: The .
regulations of the Department of Justice
implementing the Freedom of
Information Act, 5U.8.C. 552, and the
Privacy.Act ol 1074, 5 U.S.C. §52a, waere
amended in fheir enticety, effective April
30, 1864. 49 FR 12248 [Mar. 29, 1984). As

stated in the Supplementary Infgrmation
to that notice, revisions to the
Department's FOIA fee regulation were
still then under consideration and would
be dealth with in a separate rulemaking
proceeding. 49 FR at 12249, That review
has now been completed. The purpose
of this Notice of Proposed Rulemaking is
to propose certain changes in the fees
charged to requestersaunder the ROIA—
the costs of seanching for requested
information and of related materials and
services, including audio tapes and
computer services and materials. No
change is porposed in the current
duplication charge of $0.10 per page.
The Departi-ent's current fee
regulations was first.adopted in 1975, in
response to the 1874 amendments to the
Freedom of Information Act that limited
the allowable fees chargeable to
requesters to the cost of search for and
duplication of documents. 5§ US.C.
552[a)(4)(A): 28 CFR 16.8 (1983). That
regulation set the charge for duplication
at $0.10 per page, and provided for a
charge of $1.00 per quarter hour spent by
clerical personne!l in excess of the Tirst
quarter hour in searching for and
retrieving requested records, and a
charge of $2.00 per quarter hour for
nonclerical, nonroutine searches where
the time of professionsl or managerial

. personne} is required. That regulation

also provided a schedule of charges for
computer services and materials and
audio tapes'needed to reproduoe
computerized or audio records.

‘These provisions have remained
unchanged since 1975, except to
renumberthem as 26 CFR16.10. 49 FR
12257-58. The considerable inflation
since that time has rendered these
charges well out of date. For Federa!l
employees, bath at the clerical level and
the professional level, salary rates at
specific grades in the General Schedule
have incressed by approximately 70%
since 1875. Moreover, the charges for
computer time and materials and for
audio tapas are in most.cases far out of
line with the current actual costsof
those services and items to the
Department today.

Accordingly, it és proposed that the
Department's regulation be amended to
increase the feesto $175 perquarter
hour after the first guarter-hour for
clericel sgarches and {0 $3.50 per

‘quarter hour after the frst for

nonclerical, professional searches. The
regulations governing computer services
and materials.and audio tapes would be
revised to provide for the charging of
current actual cosis 1o the Department
of those services and items. However,
no changetis proposed for the current

duplication cherge ef $0.10 per page. -

1t is proposed that the provisions in
current 28 CFR 16.10, as amended,
relating to charges over $25.00 and to the
requirement of a deposit be retained
with only minor revisions.

The standard for waiving or reducing
fees is proposed 10 be modified to
conform more closely to the statutory
language set forthin5 USC. '
552(a){4)(A). That section requires that
documents be furnished atno charge or
st a reduced charge where the agency

determines that a watver.or reduction of
fees is in the public interest because
furnishing the information can be
considered as primarily benefiting the
general public.

These rules do not constitute “major
tules” within the mesaning of Executive
Order No. 12291 (Improving Government
Regulations}. The requirements of the
Regulatory Flexibility Act, § U.5.C.
605(b). do not apply.

List of Subjectsin 28 CFR Part 16
Freedom of Information,

PART 16—{AMENDED]

Acoordingly, under the authority
vested in me by 28 U.S.C. 509 and 5§10
and 511.5.C. 301 and 552, Part 16 of
Chapter1 of Title 28 of the Code of
Federal Regulations is proposed to be
amended as follows:

1. The authority citation for Part 16
continues to read as follows:

Authority: 28 I.S.C. 509, 5 U.5.C. 301, 552:
31 U.SC. 4833, unless otherwise noted. .

2. Section 16.10 is revised to read as
follows:

§16.10° Fees.

{a) When charged. Fees pursuant to 31
U.S.C. 9701 and 5 US.C. 552 shall be
assessed according to the schedule
contained in paragraph (c) of this
section {ar services rendered by
components in responding to and
processing reguests for records under
this subpart. All fees so assessed shall
be charged to a requester, unless the
requester makes a request for a waiver
or reduction of the fees and the-official
of a component making & Gecision to
grant a1l orpart of the request, or
making the decision on appeal,
determines that all or part of the fees
should be waived. Documents shall be
furnished without charge or at a reduced
charge if the official determines that
waiver orreduction of the fee is in the
public interest because furnishing the
information can be considered as
primaiily benefifing the general public.

{b) #hen ap! charged. Fees shalinot
be charged where they would smount, in
the aggregate, for one request orfora




