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Section 1344 of Title 31 as amended. 

~~ 
Section~ Passenger motor vehicle and aircraft use 

l~a) Except as specifically provided by law, an appropriation 

may be expended to maintain, operate, and repair passenger motor 

vehicles or aircraft of the United States Government that are 

used only for an official purpose. An official purpose does not 

include transporting officers or employees of the Government 

between their domiciles and places of employment except--

(1) medical officers on out-patient medical service; 

{2) officers or employees performing field work requiring 

transportation between their domiciles and places of employment 

when the transportation is approved by the head of the agency~ 

and 

(3) when an agency head makes a determination that an 

emergency exists or that highly unusual circumstances present 

safety, security, or other operational considerations which make 

such transportation, on a .temporary basis, ess.ential to the 

conduct of official business, provided that, the Director of i;he 

Federal Bureau of Investigation shall be afforded such 

transportation on a permanent basis. The authority to make a 

determination required by this subsection is non-delegable. The 

convenience or comfort of the employees to be transported is not 



a sufficient reason for the authorization of transportation under 

this subsection. 

(b) This section does not apply to a motor vehicle or 

aircraft for the official use of--

(1) The President and the Vice President; 

(2) (A) such persons with the rank of Assistant to the 

President to be designated by the President, whose compensation 

is fixed at rates at least equal to the rate of basic pay set for 

Level II of the Executive Schedule; 

(B) the head and deputy head of each Executive 

Department listed in section 101 of Title 5; the General 

Accounting Off ice; and such other agencies deemed by the 

President to have Cabinet level status or the equivalent, 

provided that no more than three such agencies shall be so 

designated at anytime. Provision of transportation under this 

subsection shall be granted only upon the determination of the 

agency head that such transportation is appropriate. The 

authority to make this decision shall be non-delegable. 

(CJ the heads of all other establishments in the 

Executive Branch whose positions are classified at Level II of 

the Executive Schedule by section 5313 of Title 5, except those 

specified in section 3502(10) of Title 44; 



(D) such members and employees of the Congress as each 

House may by rule direct; and 

(E) the Chief Justice and Associate Justices of the 

United States, in the discretion of the Chief Justice•. 

(3) Principal diplomatic and consular officials, the Under 

Secretaries and Counsellor of the Department of State; 

(c) The transportation of the spouse of any officer, 

employee, or member listed in subsection (b) of this section may 

be deemed to be for an official purpose when such transportation 

is incident to the performance of official business by the listed 

officer, employee, or member. 
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COM,_T,.OLLlflt GENER~ OP.,THE UNJTEO STATES 
WAaHINOTOlll 'D.c .... 

. ' l .:.. '., •, ~ ... . . ~ 

'l'be Honorable James c. Miller, 
Director 
Office of Management and Budget 
Executive Office of the President 

Dear Mr. Miller: 

r ,..... . I) 6 
.,._; • L 

DEC 3 0 1985 

We need your assistance in following up on our recently 
issued report titled Use of Government Motor Vehicles For The 
Trans rtation Of Government Officials And The Relatives Of 
Government Officials GAO GGD-85-76, Sept. 16, 1985 • This 
report (enc. I) was based on a governmentwide survey of federal 
officials' use of government vehicles for home-to-work 
transportation and use of government vehicles by federal off i­
cials' relatives for any purpose. Our survey was conducted at 
the request of Chairman Brooks of the House Government Opera­
tions Committee. Because of the large number of organizations 
involved, the short time period allowed for responding to our 
survey, and apparent misinterpretation of the applicable law in 
some instances, we are seeking assistance from the Inspectors 
General and other internal review offices to follow up on our 
preliminary conclusions that some officials and relatives 
received unauthorized transportation. 

Use of a government vehicle for home-to-work transportation 
is prohibited by 31 u.s.c. 1344, unless the individual fits one 
of the limited exceptions provided in that act or is exempted by 
one of a few laws related to specific agencies or specific 
agency officials. Appendix II, and related footnotes in our 
September 16, 1985, report will provide you with examples of 
various situations where use of a motor vehicle for home-to-work 
transportation was authorized and some situations where the use 
was not authorized. We are also enclosing a ~PY of a 1983 GAO 
legal opinion addressed to Chairman Brooks th'~ definitively 
reviews the existing law (enc. II). r ~ 

During April and May 1985, we sent letters to approximately 
250 federal organizations asking whether, since January 1~85, 
any officers or employees were permitted to use government 
vehicles to travel between their homes and places of employment 
and whether any relatives-of officers or employees were per­
mitted to use government vehicles to travel to any location. We 
asked each organization to identify the person receiving such 
transportation, the frequency of use of the vehicle, and the 
authority or justification relied upon for each such use. 



Solely on the basis of the justifications provided by the 
federal organizations, we reached preliminary concluaiona that 
aome officiala and relativea of officiala were receiving 
unauthorized transportation. (See app. II of the eneloeed 
report.) However, our concluaiona represented the preliminary 
view• of our Office of General Counsel, baaed on its review of 
the information provided by the organizations. Thus, they were 
tentative in nature and not formal decisions of the Comptroller 
General. Further legal and factual review is necessary to allow 
formal decisions to be made. 

In view of the above, we ask that you designate a aenior 
agency official, preferably the head of your internal review 
office if applicable, to take the following steps to aid us in 
responding to the Conunittee. 

--Assure that all officials' use of government vehicles for 
home-to-work transportation and relatives' use of motor 
vehicles for any purposes was identified and included in 
your organization's response to our survey request 
letter. 

--Verify the accuracy of the justifications provided to 
us for those officials and relatives receiving 
transportation. 

--Evaluate the legal and factual circumstances for (1) each 
use of a government vehicl·e that we tentatively concluded 
in our report was unauthorized and (2) any such usage 
that is identified as having been unreported in response 
to our survey request. 

--Compute the amount of reimbursement due the government 
from each official and/or relative since January 1, 1985, 
if it is determined that there was, in fact, unauthorized 
use of government vehicles. 

--Initiate collection actions for any reimbursement due the 
government. 

Our Office of General Counsel will assist the official you 
designate in reviewing the legality of the use of government 
vehicles in any cases where the official believes such 
assistance is needed. For assistance in this regard please 
contact Mrs. Rollee H. Efros, Associate General Counsel, on 
275-6263. Also, should it be determined that unauthorized . 
transportation has been provided, enclosure III outlines some of 
the factors which we believe should be considered in computing 
the amount due the government. 

If you or the official you designate have questions 
concerning other than legal issues related to this request, 
please contact Mr. Hugh Pollon on 557-2964. 
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We aek that the official you deai9nate report initial 
findings to ue within 30 days of the date of this letter and 
that further reports be provided every 30 days thereafter until 
all iaauee are resolved. Pleaae addreaa your organization•• 
reports aa followai 

Mr. William J. Anderson 
Director, General Government Division 
u.s. General Accounting Office 
Room 3866 
441 G. Street, N.W. 
Washington, D.C. 20548 

We will greatly appreciate your assistance in following up 
on this matter for the Conunittee. 

Enclosures 

Sincerely yours, 

Milton J. Socolar 
Special Assistant to the 

Comptroller General 
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THE WHITE HOUSE 

WASH I NG TON 

January 28, 1986 

MEMORANDUM FOR JACK CARLEY 
BOYDEN GRAY 
ALAN HOLMER 
PAUL THOMPSON 

FROM: Christopher Hick~ 
SUBJECT: Taxation of Commuting Benefit of Government 

Furnished Automobile -- Applicability to Federal 
Officials 

The Tax Reform Act of 1984 provides for the taxation of certain 
employer furnished "fringe-benefits". Included in these taxable 
benefits is the value of an employer supplied vehicle. 

Based on a preliminary review of the IRS Temporary Regulations 
issued December 23, 1985, it appears that the Vice President and 
the current and former U.S. Trade Representatives, National 
Security Advisers and OMB Directors, as well as the Deputy 
Director of OMB, will have reportable taxable income from such a 
fringe benefit for 1985. Specifically, the use of employer­
provided vehicles for commuting is taxable. This is true even 
when the automobile is provided because of security concerns. 
Additionally, except in the case where there is a security basis 
for the use of the automobile, the value of the chauffeur's 
service is also taxable. 

Because the Office of Administration handles payroll for the EOP, 
I am required to notify your current and former principals of the 
value of these fringe benefits for tax year 1985, and to withhold 
wages toward payment of any tax liability. Before I can do that, 
however, I would like to arrange a brief meeting to discuss with 
you further details and explain what procedures my off ice pro­
poses. 

Later today, my secretary will call to set up a mutually con­
venient time. My office will have to issue a notice to your 

. principals about this tax liability by January 31, 1986. Con­
sequently, if you are not in a position to attend the meeting 
(today or tomorrow at the latest) please designate an alternate 

who can speak for you. 

If you want more information before the meeting, you may wish to 
call Arnold Intrater, General Counsel of the Office of Administra­
tion, at extension 6226. I have attached a copy of the relevant 
law and regulations. 

cc: John Roberts 
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DEFICIT REDUCTION ACT OF 1984 

-:~~fined benefit plan shall be treated as an annual addition to a 
·Jefined contribution plan for purposes of subsection (c). 

"(2) INDIVIDUAL MEDICAL BENEFIT ACCOUNT.-For purposes of 
;x:ragraph (1), the term 'individual medical benefit account' 
,-;; eans any separate account-

"(A) which is established for a participant under a de-
fined benefit plan, and · 

"fB) from which benefits described in section 40l(h) are 
payable solely to such participant, his spouse, or his de­
pendents." 

; ·:1sQL1IREMENT THAT SEPARATE AccouN'l' BE MAINTAINED FOR 5-
Pi ~. ' :':T OWNER.-Subsection (h) of section 401 (relating to medical, 
t :c :;enefits for retired employees and their spouses and depenci-

!"'. '. i~ amended by striking out "and" at the end of paragraph l-4;, 
~Y :=..:·!king out the period at the end of paragraph (5) and inserting 
i!'! i:.:u thereof ", and", and by adding at the end thereof the 
;.J).cv.1ng new paragraph: 

"16) in the case of an employee who is a &-percent owner, a 
~l?parate account is established and maintained for such bene-
1'.t:-: payable to such employee (and his spouse and dependents) 
1 :id such benefits (to the extent attributable to plan years 
h·-·rdnning after March 31, 1984, for which the employee is a .'). 
i '':-ri::-ent owner) are only payable to such employee (and his 
;;;·iouse and dependents) from such separate account. 

F'1 ' :.-11rposes of paragraph f6), the term '&-percent owner' means any 
•r:-1v,1yee who, at any time during the plan year or any preceding 
pl: n :,ear during which contributions were made on behalf of such 
>:'.' ;)bvee, is or was a 5-percent owner (as defined in section 
;:,, 1:·l1\Bi°1." 

''- LFFECTIVE DATE.-The amendments made bv this section shall 
<.:Pt:·. to years begjnning after March 31, 1984. • 

~E< ;i29. CERT.UN ALIMONY TREATED AS COMPENSATION. 

· 0 · IN GENERAL.-Paragraph (1) of section 219\f) (defining compen·· 
~ .. -:~;!'. · is amended by adding at the end thereof the following new 
.,.. ... <.;:·u:::e: "The term 'compensation' shall include any amount in­
c;ucLb1e in the individual's gross 'income under section 71 with 
r.,.~~ct to a divorce or separation instrument described in subpara­
grn ph \A) of section 71(b)(2}." 

I bl CoNFORMlNG AMENDMENT.-Subsection (b) of section 219 ls 
an:.~nded by striking out paragraph (4). 

tci EFFECTIVE DATE.-The amendments made by this section shall 
apply to taxable years beginning after December 31, 1984. 

Subtitle C-Tax Treatment of Fringe Benefits 

SEC. 531. EXCLUSION OF CERTAIN FRINGE BENEFITS FROM GROSS 
INCOME. 

fa) EXCLUSION OF CERTAIN FRINGE BENEFITS.-
fl) IN GENERAL.-Part III of subchapter B of chapter 1 (relat­

ing to items specifically excluded from gross income) is amended 
by redesignating section 132 as section 133 and by inserting 
after section 131 the following new section: 

98 STAT. 877 

P.L. 98-369 
Sec. 5.'H 



P.L. 98-369 
Sec. 531 

LAWS OF 98th CONG.-2nd SESS. 

"SEC. 132. CERTAIN FRINGE BENEFITS. 

"(a) EXCLUSION FROM GROSS INCOME.-Gross income 
·JJD1' include any fringe benefit which qualifies as a-
:--v "( 1) no-additional-cost service, 

"(2) qualified employee discount, 
"(3) working condition fringe, or 
"(4) de minimis fringe. 

"th) No-ADDITIONAL-COST SERVICE DEFINED.-For purposes of 
section, the term 'no-additional-cost service' means any service p 
vided by an employer to an employee for use by such employee· 

''ll l such service is offered for sale to customers in the o 
nary course of the line of business of the employer in which 
employee is performing services, and 

"\2) the employer incurs no substantial additional cost 
eluding forgone revenue) in providing such service to the . 
ployee (determined without regard to any amount paid by · 
employee for such service). 

"(cl QUALIFIED EMPLOYEE DISCOUNT DEFINED.-For 
this section-

"( I) QUALIFIED EMPLOYEE DISCOUNT.-The term 'qualified 
ployee discount' means any employee discount with respect 
qualified property or services to the extent such discount d 
not exceed- _ 

"(Al in the case of property, the gross profit percentage 
the price at which the property is being offered by 
employer to custt>mers, or . 

''(Bl in the case of services, 20 percent of the price 
which the services are being offered by the employer 
customers. · 

"(2l GROSS PROFIT PERCENTAGE.-
"(A l IN GENERAL-The term 'gross profit percen " 

means the percent which- · 
"(0 the excess of the aggregate sales price of pro 

sold by the employer to customers over the aggreg 
cost of such property to the employer, is of 

"tiil the aggregate sale price of such property. 
"{B) DETERMINATION OF GROSS PROFIT PERCENTAGE.-G 

profit percentage shall be determined on the basis 
"ti) all property offered to customers in the ordin 

course of the line of business of the employer in wh· 
the employee is performing services (or a reasonati 
classification of property selected by the employer), 

"(ii) the employer's experience during a represen 
tive period. · · 

"t3) EMPLOYEE DISCOUNT DEFINED.-The term 'employee 
count' means the amount by which- ' 

"(A) the price at which the property or services , 
provided to the employee by the employer, is less t 

"(B) the price at which such property or services 
being offered by the employer to customers. 

''(.~) QUALIFIED PROPERTY OR SERVICES.-The term 'qualifi' 
property or services' means any property (other than real p 
erty and other than personal property of a kind held for inv 
mentl or services which are offered for sale to customers in 
ordinary course of the line of business of the employer in w 
the employee is peforming services. 

98 STAT. 878 



;uly 18 DEFICIT REDUCTION ACT OF 1984 

"td) WoRBJNa C.ONDmoN FluNos Dunnm.-For purposes of this 
-ection, the term 'working condition fringe' means any property or 
.ervices provided to an employee of the employer to the extent that, 
' foa employee paid for such property or services, such payment 
.;o:.;id be allowable as a deduction under section 162or167. 

·:e1 DE MrNIMlS FRINGE DEPINED.-For pu.rpoees ofthis section-
"(!) IN GENERAL-The term 'de minimis fringe' means any 

property or service the value of which is (after ta.king into 
<iccount the frequency with which similar fringes are provided 
tv the employer to the employer's employees) so small as to 
:nake accounting for it unreasonable or administratively im­
nracticable. 

"(2) TREATMENT OF CERTAIN EATING FACILITIES.-The oper­
::o.tion by an employer of any eating facility for employees shall 
be treated as a de minimi.s fringe if-

"(A) such facility is located on or near the business 
premises of the employer, and 

"(B) rewmue derived from such facility normally equals 
or exceeds the direct operating cOEit.s of such facility. 

The preceding sentence shall apply with respect to any officer, 
owner, or highly compensated employee only if access to the 
,·acility is available on substantially the same tenns to each 
member of a group of employees which is defined under a 
reasonable classification set up by the employer which does not 
discriminate in favor of officers, owners, or highly compensated 
employees . 

. fl CERTAIN INDIVIDUAL~ TREATED AS EMPLOYEES FOR PtJRPOSES OF 
· . :;:'.'.:CTJONS (a) (1) AND r2).-For purposes of paragraphs (1) nnd 1.2) 
·.; ~'•bseciion (a)-

"\ lJ RETIRED AND DISABLED EMPLOYEES AND SURVIVING SPQUSE 
(;f EMPLOYEE TR'&ATED AS EMPLOYEE.-With respect to a line cf 
business of an employer, the term 'employee' includes-

"(A) any individual who was formerly employed by such 
employer in mch line of business and who separated from 
service with such employer in such line of business by 
reason of retirement or disability, and 

"(B) any widow or widower of any individual who died 
while employed by such employer in such line of business or 
while an employee within the meaning of subparagraph (A). 

"(2) SPOUSE AND DEPENDENT CHll.I>REN.-
"(A) IN GENERAL.-Any use by the spouse or a depend· 

cnt child of the employee shall be treated as use by the 
employee. 

''(B) DEPENDENT CHILD.-For purposes of subparagraph 
(A), the term 'dependent child' means any child (as defined 
in section 151(e)(3)) of the employee-

"(i) who is a dependent of the employee, or 
"(ii) both of whose parents are deceased. 

For purposes of the preceding sentence, any child to whom 
section 152(e) applies shall be treated 88 the dependent of 
both parents. 

"($) SPICCL\L RULBS RELATING TO ElaLOYD.-For purposes of this 
St:!ctlon-

"(l) C.ONTROLLBD GROUPS, STC.-All employees treat.ed 88 em­
ployed by a Bingle employer under subsection (b), (c), or (m) of 
section 414 shall be treated as employed by a single employer 
for pu.rpoees of this section. 

012 C::T AT A7Q 

P.L. 98-369 
Sec. 531 



P.L. 98-369 
Sec. 531 

LAWS OF 98th CONG.-2ncl SESS. 

"(2) RECIPROCAL AGREEMENTS.-For purpoees of par·agi'911..., 
of subsection (a), any service provided by an employer 
employee of another employer shall be treated as pro · 
the employer of such employee if­

"(A) such service is provided pursuant to a written 
ment between such employers, and 

"(B) neither of such employers incurs any substan: 
additional cost (including forgone revenue) in p 
such service or pursuant to such agreement. 

"(hl SPECIAL Ru~.-
"(1) EXCLUSIONS UNDER SUBSECTION (8) m AND (2) APP!; 

OFFICERS, ETC., ONLY IF NO DlSCRIMINATION.-Paragraphs (l} 
(2) of subsection (a) shall apply with respect to any fringe be 
described therein provided with respect to any officer, owner. 
highly compensated employee only if such fringe ben 
available on substantially the same terms to each member 
group of employees which is defined under a reasonable 
cation set up by the employer which does not discrimina 
favor of officers, owners, or highly compensated empl 

"(2) SPECIAL RULE FOR LEASED SECTIONS OF DEPA . , 
STORES.­

"(A) IN GENERAL.-For purposes of paragraph (2) ol 
section (a), in the case of a leased section of a de -
store­

"(i) such section shall be treated as part of the · 
business of the person operating the department 
and 

"(ii) employees in the leased section shall be 
as employees of the person operating the denA1-t.m• 
store. 

"(B) LEASED SECTION OF DEPARTMENT STORE.-For 
poses of subparagraph (A), a leased section of a de 
store is any part of a department store where over 
counter sales of property are made under a lease or · 
arrangement where it appears to the general public 
individuals making such sales are employed by the 
operating the department store. 

"(3) AUTO SALESMEN.­
"(A) IN GENERAL.-For purposes of subsection (a)(3), q 

fled automobile demonstration use shall be treated 
working condition fringe. 

"(B) QUALIFIED AUTOMOBILE DEMONS'l'RATION USE.­
purposes of subparagraph (A), the term 'qualified au 
bile demonstration use' means any use of an automobile 
a full-time automobile salesman in the sales area in w · 
the automobile dealer's sales office is located if-

"(i) such use in provided primarily to facilitate 
salesman's performance of services for the emp 
and 

"(ii) there are substantial restrictions on the 
use of such automobile bZ.!~ch salesman. · 

"(4) PA.IUUMo.-The term 'wor · condition fringe' incl 
parking provided to an employee- on or neei- the buaineea 
iaee of the employer. · • 

"'(5) ON·PllDllSBS GYMS AND OTH!lll ATllLl'l'IC l'ACilJTlat.- ' -
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"(A) IN GENERAL.-Gross income shall not include the 
value of any on-premises athletic facility provided by an 
employer to his.employees. 

"(B) ON-PREMISES ATHLETIC FAClIJTY.-For purposes of 
this paragraph, the term 'on-premises athletic facility' 
means any gym or other athletic facility-

"(i) which is located on the premises of the employer, 
"(ii) which is operated by the employer, and 
"(ill) substantially all the use of which is by employ­

ees of the employer, their spouses, and their dependent 
children (within the meaning of subsection (t)). 

. '( iJ CUSTOMERS NOT To INCLUDE EMPLOYEES.-For purposes of this 
:,:Prtion (other than subsection (c)(2)(B)), the term 'customers' shall 
cP. :: include customers who are not employees. 

·u> SECTION NOT To APPLY TO FRINGE BENEFITS ExPRESSLY PRo­
vrDED FOR Et.sEWHDE.-This section (other than subsection (e)) shall 
noi apply to any fringe benefits of a type the tax treatment of which 
is expressly provided for in any other section of this chapter. 

"1k) REGULATIONs.-The Secretary shall prescribe such regula­
tions as may be necessary or appropriate to carry out the purposes 
of this section." 

t2) CLERICAL AMENDMENT.-The table of sections for such part 
III is amended by striking out the item relating to section 132 
and inserting in lieu thereof the following: 

"Sec. 132. Certain fringe bene(its. 
"Sec. 133. Cross references to other Acts." 

(b) CAFETERIA PLAN.-
(1) DEFINITION OF CAFETERIA PLAN.-Paragraph (1) of section 

125<d) (defining cafeteria plan) is amended to read as follows: 
"(1) IN GENERAL.-The term 'cafeteria plan' means a written 

plan under which-
"(A) all participants are employees, and 
"(B) the participants may choose among 2 or more bene­

fits consisting of cash and statutory nontaxable benefits." 
(2) DEFINmON OF STATUTORY NONTAXABLE BENEFIT.-

(A) IN GENERAL.-Subsection (f) of section 125 is amended 
to read as follows: 

"(f) STATUTORY NONTAXABLE BENEFITS DEFINED.-For purposes of 
this section, the term 'statutory nontaxable benefit' means any 
?enefit which, with the application of subsection (a) is not includible 
11:1 the gross income of the employee by reason of an express provi­
s1o;:i of this chapter (other than section 117, 124, 127, or 132). Such 
terin includes any group term life insurance which is includible in 
gross income only because it exceeds the dollar limitation of section 
19.'' 

(B) CoNFORMING AMENDMBNT.-Subeection (c) of section 
125 is amended by striking out "nontaxable benefits" each 
place it appears and inserting in lieu thereof "statutory 
nontaxable benefits". 

(3) ExCBPTtON FOR DY DIPLOYDS.-Subsection (b) of section 
125 (relating to exception for highly compensated participants) 
is amended to read as follows: 

E 
"(b) ExCEP'l'ION POil HIGHLY C.0MPBNSATBD PARTICIPANTS AND KBY 

MPLOYDS.-
0(1) HIGHLY OOMPiNSATD PAllTICtPANT&-ln the case of a 

highly compensated participant, subsection (a) aha.II not apply 

6AU.SCong.Nwt'N-14 98 STAT. 881 

P.L. 98-369 
Sec. 531 
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LAWS OF 98th CONG.-2nd SES~. 

to any benefit attributable to a plan year for which t 
discriminates in favor of­

"(A) highly compensated individuals as to ell · 
participate, or . 

"(B) highly compensated participants as to cont · . 
and benefits. 

"(2) KEY EMPLOYEES.-ln the case of a key employee ( 
the meaning of section 416(i)(l)), subsection (a) shall not 
any benefit attributable to a plan for which the st.a · · 
nontaxable benefits provided to key employees exceed 25. 
cent of the aggregate of such benefits provided for all empl 
under the plan. For purposes of the preceding sentence, 
torv nontaxable benefits shall be determined without 
the last sentence of subsection (f). 

''(3) YEAR OF INCLUSION.-For purposes of determin' 
taxable year of inclusion, any benefit described in paragr1111 
or (2) shall be treated as received or accrued in the tax 
of the participant or key employee in which the p 
ends." 

(4) REPORTING REQUIREMENTS.­
(A) Section 125 (relating to cafeteria plans) is atne 

redesignating subsection (h) as subsection (ii and by· 
ing after subsection (g) the following new subsection: -,1 · 

"(h) REPORTING REQUIREMENTS.- ·~ 
"(l) Ix GENERAL.-Each employer maintaining a cafi 

plan during any year which begins after December 31 •. 1984.;i 
to which thi~ section applies shall fi!e a return (at such t• 
in such manner as the Secretary shall by regulations p 
with resp~t to such plan showing for such year- . 1 

"(A) the number of employees of the employer, · · 
"(B) the number of employees participating under 

plan, -·,_: 
··cc; the total cost of the plan during the year,. 
"(D) the name, address, and taxpayer identifi 

number of the employer and the type of business in 
the employer is engaged. 

"(2) RF<:'ORDKEEPING REQUIREMENT.-Each employer main 
ing a cafeteria plan during any year shall keep such reco . 
may be nt>cessary for purposes of determining whethet 
requirements of this section are met. 

"(3) ADDITIONAL INFORMATION WHEN REQUIRED BY THE .. 
TARY.-Any employer­

"(A) who maintains a cafeteria plan during any 
which a return is required under paragraph (1), and 

''(B) who is required by the secretary to file an addi 
return for such vear, 

shall file such additional return-. Such additional return s 
filed at such time and in such manner as the Secretary 
prescribe and shall contam such information as the Sec 
shall prescribe." " "~ 

(B) Subsection (fl of section 6652 is amended-
(i) by striking out "or 6047 (relating to info 

relating to certain trusts and annuity and hon 
cbue plans)" and inserting in lieu thereof ", 
(relating to information relating to certain ~.­
annuity and bond purchue plans), or 125(h) (rel&' 
information with respect to cafeteria plansY', a{ld~ 
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(ii) by striking out "DEFERRED CoMPENSATION.-" in 
the subsection heading and inserting in lieu thereof 
"DEFERRED CoMPENSATION; ETC.-". 

(5) Ex.CEPTION FOR CERTAIN CAFETERIA PLANS AND BENEFITS.-
(A) GENERAL TRANSmONAL RULE.-AnY. cafeteria plan in 

existence on February 10, 1984, which failed as of such date 
and continued to fail thereafter to satisfy the rules relating 
to section 125 under proposed Treasury regulations, and 
any benefit offered under such a cafeteria plan which failed 
as of such date and continued to fail thereafter to satisfy 
the rules of section 105, 106, 120, or 129 under proposed 
Treasury regulations, will not fail to be a cafeteria plan 
under section 125 or a nontaxable benefit under section 105, 
106, 120, or 129 solely because of such failures. The preced­
ing sentence shall apply only with respect to cafeteria plans 
and benefits provided under cafeteria plans before the ear­
lier of-

(i) January 1, 1985, or 
(ii) the effective date of any modification to provide 

additional benefits after February 10, 1984. 
(B) SPECIAL TRANsmoN RULE FOR ADVANCE ELECTION BEN· 

EFIT BANKS.-Any benefit offered under a cafeteria plan in 
existence on February 10, 1984, which failed as of such date 
and continued to fail thereafter to satisfy the rules of 
section 105, 106, 120, or 129 under proposed Treasury regu­
lations because an employee was assured of receiving (in 
cash or any other benefit) amounts available but unused for 
covered reimbursement during the year without regard to 
whether he incurred covered expenses, will not fail to be a 
nontaxable benefit under such applicable section solely 
because of such failure. The preceding sentence shall apply 
only with respect to benefits provided under cafeteria plans 
before the earlier of-

(i) July 1, 1985, or · 
(ii) the effective date of any modification to provide 

·additional benefits after February 10, 1984. 
Except as provided in Treasury regulations, the special 
transition rule is available only for benefits with respect to 
which, after December 31, 1984, contributions are fixed 
before the period of coverage and taxable cash is not avail­
able until the-end of such period of coverage. 

(C) Pt.ANS FOR WHICH SUBSTANTIAL IMPLEMENTATION COSTS 
WERE INCURRED.-For purposes of this paragraph, any plan 
with respect to which substantial implementation costs had 
been incurred before February 10, 1984, shall be treated as 
in existence on February 10, 1984. 

(6) STUDY OF EFFECTS OF CAFETERIA PLANS ON HEALTH CARE 
COSTS.-

(A) 8TUDY.-The Secretary of Health and Human Serv­
ices. in cooperation with the Secretary of the Treasury, 
shall conduct a study of the effects of cafeteria plans 
(within the meaning of section 125 of the Internal Revenue 
Code of 1954) on the containment of health care costs. 

(ll) RBPollT.-The Secretary of Health and Human Serv· 
ices, in cooperation with the Secretary of the Treasury, 
aball submit a report on the study conducted under sub­
paragraph (A) to the Committee on Ways and Means of the 
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House of Representatives and the Committee on Finance 
the Senate by no later than April 1, 1985. 

(c) CLARIFICATION THAT FRINGE BENEFITS NOT CoVERED BY STA 
TORY EXCLUSION INCLUDED IN GROSS INCOME.-Paragraph (1) 
section 61(a) (defining gross income) is amended by striking o 
"commissions, and similar items" and inserting in lieu ther 
"commissions, fringe benefits, and similar items". 

(d) CoNFORMING AMENDMENTS TO EMPLOYMENT TAXF.S.­
(1) 8ocIAL SECURITY TA.XF.S.­

(A) Subsection (a) of section 3121 (defining wages) · 
amended-

(i) by striking out "all remuneration paid in an 
medium" in the material preceding paragraph (1) 
inserting in lieu thereof "all remuneration (inclu · 
benefits) paid in any medium", and 

(ii) by striking out "or" at the end of paragraph (1 
by striking out the period at the end of paragraph (1. 
and inserting in lieu thereof "; or", and by inse · 
after paragraph (19) the following new paragraph: 

"(20) any benefit provided to or on behalf of an employee if 
the time such benefit is provided it is reasonable to believe 
the employee will be able to exclude such benefit from inco 
under section 117 or 132." 

(B) Section 209 of the Social Security Act is amended 
(i) by striking out "all remuneration paid in 

medium" in the material preceding subsection (a) 
inserting in lieu thereof "all remuneration (inclu · 
benefits) paid in any medium", and 

(ii) by striking out "or" at the end of subsection ( 
by striking out the period at the end of subsection 
and inserting in lieu thereof "; or", and by inse · 
after subsection (r) the following new subsection: 

"(s) Any benefit provided to or on behalf of an employee if 
the time such benefit is provided it is reasonable to believe 
the employee will be able to exclude such benefit from in · ' 
under section 117 or 132 of the Internal Revenue Code of 19 

(2) RAILROAD RETIREMENT TAX.-Subsection (e) of section 3 
(defining compensation) is amended by adding at the 
thereof the following new paragraph: 

"{5) The term 'compensation' shall not include any hen 
provided to or on behalf of an employee if at the time 
benefit is provided it is reasonable to believe that the emplo .. 
will be able to exclude such benefit from income under · 
117or132." · 

(3) UNEMPLOYMENT TA.X.-Subsection (b) of section 3306 {d -
ing wages) is amended-

(A) b:r, striking out "all remuneration paid in 
medium ' in the material preceding _paragraph (1) . 
i~ .in lieu the~f "all remuneration (including , 
fits) paid m any medium", and · 

(B) by striking out "or" at the end of paragraph (1-0,. _ 
striking out the period at the end of paragraph (15)~ 
imerting in lieu thereof "; er", and by inserting 
paragraph (15) the following new paragraph: . ;. .~ 

"(16) any benefit provided t.o or on. behalf of an emplo~ 
the time such beilefii is provided it is ~le to .believe . 
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the employee will be able to exclude such benefit from income 
under section 117 or 132/' 

(4) WlTHHOLDlNG.-SUbeection (a) of section 3401 (defining 
wages) is amended- ,~ 

(A) b~ striking out "all remuneration paid in any 
medium ' in the material preceding paragraph (1) and in­
serting in lieu thereof "all remuneration (including bene­
fits) paid in any medium", and 

(.8) l'>l striking out "or" at the end of paragraph (18), by 
strikiQi out the period at the end of paragraph (19) and 
insertifig in lieu thereof"; or", and by adding at the end 
thereof the following new paragraph: 

"(20) any benefit provided to or on behalf of an employee if at 
the time such benefit is provided it is reasonable to believe that 
the employee will be able to exclude such benefit from income 
under section 117or132." 

(5) METffoD OF COLLECTING TAX FROM NON-CASH FRINGE BENE· 
FITS.--Bection 3501 (relating to collection and payment of taxes) 
isamended-

(A) by striking out "The tues" and inserting in lieu 
thereof the following: 

"(a) GENERAL RULE.-The taxes", and 
{B) by adding at the end thereof the following new subsec­

tion: 
"(b) TAXF.S WITB llDPECT TO NoN-CASH FRINGE BENEFITS.-The 

taxes imposed by this subtitle with respect to non-cash fringe bene­
fits shall be collected (or paid) by the employer at the time and in 
the manner prescribed by the SeCretary by ~tions." 

(e) ELEcnoN WITH REsPECT TO CERTAIN EXlsnNG LINES OF BUSI­
NESS.-

(1) IN GBNDAL.--chapter 43 (relating to qualified pension, 
etc., plans), as amended by this Act. is amended by adding at the 
end thereof the following new section: 

.. SEC. (977. TAX ON CERTAIN FRINGE BENEFITS PROVIDED BY AN 
EMPLOYER. 

"(a) IMPosmoN OF TAX.:-ln the case of an employer to whom an 
election under this section applies for any calendar year, there is 
hereby imposed a tax for such calendar year equal to SO percent of 
the excess fringe benefits. 

"(b) ExcBSS hiNGB BENVlTS.-For purposes of subsection (a), the 
term 'excess fringe benefits' means, with respect to any calendar 
year-

"(1) the aggregate value of the fringe benefits provided by the 
employer during the calendar year which were not includible in 
gross income under paragraphs (1) and (2) of section 132(a), over 

"(2) 1 percent of the aggregate amount of compensation­
"(A) which was paid by the employer during such calen­

dar _Iear to employees, and 
"(B) was includible in gross income for purposes of chap­

ter 1. 
"(c) Erner OF EucnoN ON SECrioN 132(a).-lf-

"(1) an election under this section is in effect with respect to 
an employer for any calendar year, and 

"(2) as cl January 1, 1984, substantially all of the employees of 
the employer were entitled to employee discounts or services 
provided by the employer in l line of business, 
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for purposes of paragraphs (1) and (2) of section 132(a) (but not ~ 
purposes of section 132(g)(2)), all employees of any line of business 1 

the employer which was in existence on January l, 1984, shall l: 
treated as employees of the line of business referred to in paragrap 
(2). 

"(d) Pu.loD OF ELEC'l'ION.-An election under this section sha 
apply to the calendar year for which made and all subsequet 
calendar years unless revoked by the employer. 

"(e) 'TREATMENT OF CoNTROLLED GROUPS.-All employees treate 
as employed by a single employer under subsection (b), (c), or (m) c 
section 414 shall be treated as employed by a single employer fa 
purposes of this section." 

(2) CLERICAL AMENDMENT.-The table of sections for chapte 
43 is amended by adding at the end thereof the following nel 
item: 

''Sec. 4977. Tax on certain fringe benefits provided by an employer." 
(f) DETERMINATION OF LINE OF BUSINESS IN CASE OF AFFILIATl:I 

GROUP OPERATING RETAIL DEPARTMENT 8ToRF.S.-lf-
(1) as of October 5, 1983, the employees of one member of 8l 

aftlliated group <as defined in section 1504 of the Interns 
Revenue Code of 1954 without regard to subsections (bX2> am 
(b)(4) thereof) were entitled to employee discounts at the ret.ai 
department stores operated by another member of such affili 
ated group, and ~ 

(2) the primary business of the affiliated group is the ope(! 
ation of retail department stores, ,;.i 

then, for purpose of applying section 132(a)(2) of the Internal Reva 
nue Code of 1954, with respect to discounts provided for suc!j 
employees at the retail department stores operated by such oth 
member, the employer shall be treated as engaged in the same · 
of business as such other member. 

(g) MORATORIUM ON lssUANCE OF REGULATIONS RELATING TO F 
tn:.'rY HOUSING.-

(}) IN GENERAL.-Any regulation providing for the inclusi 
in gross income under section 61 of the Internal Revenue 
of 1954 of the excess (if any) of the fair market value of qu · _ 
campus lodging over the greater of- - : 

(A) the operating costs paid or incurred in furnis • 
such lodging, or . 

(B) the rent received for such lodgirg, 
shall not be issued before January 1, 1986. 

(2) QuA.LIFIED CAMPUS LODGING.-For purposes of this SU 
tion, the term "qualified campus lodging" means lodging whl 
is­

(A) located on (or in close proximity to) a campus of 
educational institution (described in section 170(bXl)(A 
of the Internal Revenue Code of 1954), and 

OJ) provide by such institution to an employee of su 
institution, or to a spouse or dependent (within the me · _ 
of section 152 of such Code) of such employee. · 

(8) APPl.JcAnoN or SUBDCTJON.-This subsection shall ap 
with respect to lodging furnished after December 31, 1983, 
before January 1, 1986. · 

(h) ErncnvB DAn.-The amendments made by this section 
take effect on January 1, 1985. 

98 STAT. AAA 



July 18 DEFICIT REDUCTION ACT OF 1984 P.L. 98-369 
Sec. 541 

SEC. 532. EXCLUSION OF CERTAIN REDUCTIONS IN TUITION FROM GROSS 
INCOME. 

<a) IN GENERAL.-8ection 117 (relating to scholarships and fellow~ 
ship grants) is a.mended by adding at the end thereof the following 
new subsection: 

"(d) QuALIFIED TumoN REDUCTIONS.-
"(!) IN GENERAL.-Gross income shall not include any quali­

fied tuition reduction. 
"(2) QUALIFIED rumoN REDUCTION.-For purposes of this sub­

section, the term 'qualified tuition reduction' means the a.mount 
of any reduction in tuition provided to an employee of an 
organization described in section 170(bXl)(A)(ii) for the educa­
tion (below the graduate level) at such organization (or another 
organization described in section 170(bXlXAXii)) of-

"(A) such employee, or 
"(B) any person treated as an employee (or whose use is 

treated as an employee use) under the rules of section 
132(£). 

"(3) REDUCTION MUST NOT DISCRIMINATE IN FAVOR OF HIGHLY 
COMPENSATED, ETC.-Paragraph (1) shall apply with respect to 
any qualified tuition reduction provided with respect to any 
officer, owner, or highly compensated employee only if such 
reduction is available on substantially the same terms to each 
member of a group of employees which is defined under a 
reasonable classification set up by the employer which does not 
discriminate in favor of officers, owners, or highly compensated 
employees." 

(b) EFFEcTIVE DATE.-The amendment made by this section shall 
apply to qualified tuition reductions (as defined in section 117(d)(2) 
of the Internal Revenue Code of 1954) for education furnished after 
June 30, 1985, in taxable years ending after such date. 

Subtitle D-Employee Stock Ownership Plans 

SEC. 541. NONRECOGNITION OF GAIN ON STOCK SOLD TO EMPLOYEE 
STOCK OWNERSHIP PLANS OR CERTAIN COOPERATIVES IF 
QUALIFIED REPLACEMENT PROPERTY ACQUIRED. 

(a) IN GENERAL.-Part m of subcbapter 0 of chapter 1 (relating to 
nontaxable exchanges), as a.mended by this Act, is a.mended by 
adding at the end thereof the following new section: 

"SEC. 104%. SALES OF STOCK TO STOCK OWNERSHIP PLANS OR CERTAIN 
COOPERATIVES. 

"(a) NoNRECOGNmON OF GAJN.-H-
"(1) the taxpayer elect.a the application of this section with 

res~t to any sale of qualified securities, 
' (2) the taxpayer purchases qualified replacement property 

within the replacement period, and 
"(3) the requirements of subsection (b) are met with respect t.o 

such sale, · 
then the gain (if any) on such sale shall be recognized only to the 
extent that the amount realized on such sale exceeds the cost to the 
taxpayer of such qualified replacement ~roperty. 

"(b) REQUIREMENTS TO QuAUFY l'OR NoNBECOGNmoN.-A sale of 
qualified securities meets the requirements of this subsection if-
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computed under the Formula, in 
accordance with§ 990.105. 

Heating Degree Days. The annual 
arithmetic sum of the positive difference 
(those under 65 degrees) of the average 
of the lowest and highest daily outside 
temperatures in degrees Fahrenheit, 
subtracted from 65 degrees Fahrenheit. 

HUD Field Office. The HUD Field 
Office that has been delegated authority 
under the United Slates Housing Act of 
1937 to perform functions pertaining to 
this subpart for the area in which the 
PHA is located. 

Interim Formula. The HUD system. 
which has been replaced by PFS. for 
determining the amount of operating. 
subsidy that applied to PHA fiscal years 
which commenced on or after October 1. 
1972. and before April 1, 1975. 

Local Inflation Factor. The weighted 
average percentage increase in local 
government wages and salaries for the 
area in which the PHA is located and 
non-wage expenses based upon the 
Implicit Price Deflator for State and 
Local Government Purchases of Goods 
and Services. This weighted average 
percentage will be supplied by HUD. 
HUD anticipates that it will update the 
Local Inflation Factor each year. This 
revised Local Inflation Factor is 
applicable to PHA fiscal years beginning 
January 1, 1982. and for all fiscal years 
thereafter. 

Operating Budget. The PHA's 
operating budget and all related 
documents. as required by HUD. to be 
submitted in accordance with the 
Annual Contributions Contracl 

Other Income. Income other than 
dwelling rental income and income from 
investments, except the following items 
are excluded: grants and gifts for 
operations. other than for utility 
expenses. received from Federal, State 
and local governments, individuals, or 
private organizations; amounts charged 
to tenants for repairs for which the PHA 
incurs an offsetting expense; and legal 
fees in connection with eviction 
proceedings. when those fees are 
lawfully charged to tenants. 

Project. Each project under an Annual 
Contributions Contract to which PFS is · 
applicable. as provided in § 990.103. 

Project Units. All dwelling units of a 
PHA's Projects. 

Projected Operoting Income Level. 
The per unit per month dollar amount of 
dwelling rental income plus nondwelling 
income, computed as provided in 
§ 990.109. 

Range. $10.31 below to $10.31 above 
the PHA's Formula Expense Level for 
the Base Year. The dollar amount is 
subject to change from time to time by 
HUD in connection with updating of the 
Formula. The Range is used in 

connection with determination of the 
Allowable Expense Level, as provided 
in § 990.105, the qualification for 
transition funding. as provided in 
§ 990.106, and in consideration of 
requests for adjustments of the Base 
Year Expense Level under§ 990.110. 

Requested Budget Year. The budget 
year (fiscal year) of a PHA followin~ the 
Current Budget Year. 

Rolling Base Period. The 36-month 
period that ends 12 months before the 
beginning of the PHA Requested Budget 
Year, which is used to determine the 
Allowable Utilities Consumption Level 
used to compute the Utilities Expense 
Level. 

Transition Funding. Funding for 
excessively high-cost PHAs. as provided 
in § 990,100. 

Unit Approved for Deprogramming. 
{a) A dwelling unit for which HUD has 
approved the PHA's formal request for 
removal from the PHA's invento'ry and 
the Annual Contributions Contract, but 
for which removal. i.e., deprogramming 
has not yet been completed, or (b) a 
nondwe!ling structure or a dwelling unit 
used for nondwelling purposes that the 
PHA has determined will no longer be 
used for PHA purposes and for which 
HUD has approved removal from the 
PHA's inventory and Annual 
Contributions Contract. 

Unit Months Available. Project Units 
multiplied by the number of montlTs the 
Project Units are available for 
occupanc)' during a given PHA fiscal 
year. Except as provided in the 
followipg sentence, for purposes of this 
part. a unit is considered available for 
occupancy from the date on which the 
End of the Initial Operating Period for 
the Project is established until the time 
it is approved by HUD for 
deprogramming and is vacated or is 
approved for nondwelling use. On or 
after July 1. 1991, a unit is not 
considered available for occupancy in 
any Pl IA Requested Budget Year if the 
unit is located in a vacant building in a 
project that HUD has determined is 
nonviable. 

Utilities. Electricity, gas. heating fuel, 
water and sewerage sen·ice. 

Utilities Expense Level. The per unit 
per month dollar amount of Utilities 
expense, computed as provided in 
§990.107. 

§990.105 [Corrected] 
· 2. Section 990.105(e)(4) is corrected by 
removing the phrases "in calendar year 
1985" and "in 1985" each time they 
appear, and adding in their place the 
phrase "before April 1, 1986". · • 

3. Section 990.105(e)(5} is corrected by 
removing the phrase '.'in calendar year 
1986'and thereafter" each time it 

appears. and adding in its place the 
phrase "on or after April 1, 1986". 

(42 u.s.c. l437g) 
Dated: December 17, 1985. 

Grady J. Norris, 
As1ustan/ General Counsel for Regulations. 
IFR Doc. 30231Filed12-zo....as; 8:45 am) 
BILLING CODE 4211>-33-11 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service · 

26 CFR Parts 1 and 602 

[T.D. 8063] , 

Income Taxes; Temporary Regulations 
Relating to the Taxation of Fringe 
Benefits and Exclusions From Gross 
Income for Certain Fringe Benefits 

AGENCY: Internal Revenue Service. 
Treasury. 
ACT10N: Temporary regulations. 

SUMMARY: This document contains 
temporary regulations concerning the 

=~-=--'> .. ~. ~~ 
certain fringe benefi~~ nges to the 
applicable law were ma e by the Tax 
Reform Act of 1984 {98 Stat. 677). The,,,. 

:~::~l/:~~ab!'ri~;ovidittg 
regulations provide these persons with 
the guidance necessary to comply with 
the law. 

s 

DATE: The regulations are effective as of 
January 1, 1985. 
FOR FURTHER INFORMATION CONTACT: 
Annette ). Guarisco of the Legislation , 
and Regulations Division of the Office.of 
Chief Counsel. Internal Revenue 
Service. {202-566-3918, not a tolf..free . 
number}. 
SUPPLEMENTARY INFORMATION:. 

Background 

This document contains temporary 
regulations relating to the taxation and 
valuation of fringe benefits.and 
exclusions from gross income for certain 
fringe benefits. Section 61 of the Internal 
Revenue Code Jf 1954 (Code) was 
amended. and aection 132 was added to 
the Code. by section 531 of the Tax 
Reform Act of 1984 (98 Stat. 877). 
Temporary anc proposed regulations 
were published in the Federal Register 
for January 7, 1985 (50 FR 747, 836). 
These regulations were later amended in 

·part in the Federal Register for February 
20, 1985 {50 FR 7038. 7073). 

Subsequently, Pub. L. 99-44 (Repeal of 
Contemporaneous Recordkeeping 
Requirements) affected the proposed 



and temporary regulations published in 
February. To implement the provisions 
of Pub. L. 99-44. the Service withdrew 
the affected proposed and temporary 
regulations published in February 1985 
(50 FR 46004, 46086, Nov. 6, 1985} and 
published new proposed and temporary 
regulations on November 6, 1985 (50 FR 
46006, 46087). 

Many comments were received.from 
the public concerning the provisions in 
the proposed and temporary regulations 
previously published in 1985. In . 
addition, on April 16, 11, and ta, 1985, . 
the Internal Revenue Service (Service) 
held public hearings on the proposed 
regulations. In respon~e to the 
comments and the statements made at 
the public hearings, the regulations have 
been amended. Due to the extent of the 
amendments. daeSllr!!ikll ill'illutng tb 
~tiouiD temporary1'811ietthan· 

.. final form ,...d ia providina a cro~ 
reference-aotiee· of proposechulemaking 

? (lee dae Ptopeeed Rules section of this 
tuue of the.Federal Reaiat.,).lfbis will 

• provide the public with an opportunity 
to comment on the revised provisions of 
the regulations before they become final. 
The Service expects to hold public . 
hearings on the regulations early next 
year. 

The regulations contain generahules 
relating to valuation offringe benefits 
and special rules that may be used to 
value certain fringe benefits, including 
the availability of employer-provided 
automobiles, the use of employer­
provided vehicles for personal purposes 
or for commuting only, flights on 
employer-provided aircraft, and taxable 
flights on commercial airlines. 

Summary of Comments and Explanation 
of Provisions 

In General· 

All of the regulations issued in 
January, February, and November of 
1985 under sections 61 and 132 (the 
"proposed regulations") were removed 
and are replaced by these revised 
temporary regulations (the "new 
temporary regulations"}. Many of the . 
provisions contained in the proposed 
regulations were revised in response to 
comments received. The explanation of 
provisions describes the changes made 
to the proposed regulations and the 
reasons that certain comments are not 
reflected in the new temporary 
regulations. Many of the comments 
received are not included in this I , 

. sun1mary because they suggested . , 
changes that were contraey_tq the , . 
statutoi'Y _amendments or !he.l~si~atjve 

a .. 
In addition to revised rufes, the new 

temporary regulations contain rules 
relating to areas not addressed in the 
proposed regulations. For example, the · 
regulations contain a special rule that 
may be used to value meals provided at 
an employer-operated eating facility for 

. employees. This section contains an . 
explanation of many of these new rules. 

Valuation of Employer-Provided · · 
Vehicles Determination of Fair Market 
Value ·: 

The proposed regulations provided · 
that the Annual Lease Value is · 
determined by reference to the fair, . _ 
mnket wel•of the. e~Q¥1f~Dmrldell 
11HtHn6"ite 1ftadeu1ilable to -tie . 
~Many commentattfrs 
suggested that the regulations provide 
additional guidance concerning 
determination of the fair market value of 
the automobile. In response, the new 
temporary regulations provide fair· 
market value safe harbor rules. Many . 
commentators requested that the · 
proposed regulations allow the use of an · 
automobile pricing gilide to determine 
fair market value. Other commentators 
suggested that the cost of purchasing the 
automobile may be treated as the fair 
market value of the automobile, either 
with or without an adjustment reflecting 
any group or volume discount secured 
by the employer. In response, the new· 
temporary regulations provide that for 
an automobile owned by an employer, 
the employer's cost of purchasing the 
automobile be treated as the fair market 
value of the automobile, provided the 
purchase is made at ami's length. For an 
automobile that is leased or revalued by 
an employer. the retail value provided in 
any nationally recognized publication 
that regularly reports retail automobile 
values may be treated as the fair market 
value of the automobile, provided the 
value is reasonable with respect to the 
automobile. · 

Many commentators suggested that. · 
the regulations provideJhat the fair · 
market value of an automobile be :­
reduced by the value of specie.I · ·· 
equipment contained in the automobile. 
In response, the new temporary . 
regulations provide that the fair market · 
value of an automobile does not include 
the fair market value of any specialized 
equipment that is added to or carried in 
the automobile if the presence of the . , 
equipment is necessitated by, and . 
attributable solely to, the business 
needs of the employer. This ru.le does 

. not apply to equipment susceptible to 
personal use .. , . : . .. . '· , ... 

First-Average Valuation Rule 

The proposed regulations provided 
that the Annual Lease Value of each 
automobile must be determined based 
on its fair market value. Commentators 
suggested that this rule would be ·" 
difficult to administer when an employer_ 
has a large fleet of automobiles. The .".· 
new temporary regulat~ons provide that • ~ 
employers may determine a fleet- · .: 
average value of the automobiles in the ~~ 
fleet that may be used. to determine an ·: 
Annual Lease Value for all the · · .; 
automobiles in the fleet. The rule is ~..-; 
available for an automobile the value of ~" 
which does not exceed $16,500 and that · -~ 
is regularly used in the employer's 
business. · 

Provisions of Fuel in Kind · 

The proposed regulations provided 
that the provision of fuel in kind may be 
valued at 5.5·cents-per-mile . 
Commentators indicated that employers 
with large fleets of automobiles need a 
special rule to value fuel where fuel is 
not provided from a company pump but 
the cost is reimbursed by or charged to ,. :: 
the employer. In response fo this 
comment, the new temporary 
regulations provide that an employer 
may value the provision of fuel for 
automobiles eligible for the fleet- . 
average valuation rule by reference to · 
average fuel costs and miles-per-gallon 
rates determined by sampling the 
greater of 10 percent of the automobiles 
in the fleet or 20 automobiles. . 

Redetermination of Annual Lease Value 

The Annual Lease Values contained 
in the proposed regulations are based on 
a four-year. level-payment lease. Thus, 
the proposed regulations provided that 
the Annual Lease Value amount must ' 
generally be used for the period 
beginning on the day the special rule is 
first used and ending on December 31 of 
the fourth full year folloWing that date. 
A number of commentators stated that 
the Annual Lease Value amount should 
be redetermined more frequently than 
every four years. Because the Annual · 
Lease Values are based on a four-year, · 
level-payment lease, however. it would 
be inappropriate to.redetermine the 
Annual Lease Value mor.e frequently. 
An alternative would be to base the 
Annual Lease Values on a shorter lease 
period. This alternative would require 
an increase in the Annual Lease Values 
to reflect the shorter lease term. 

µse of Daily Lease Value 

. The prop~sed regulations provided 
that a pro~rated Annual Lease Value 
may be used when the automobile is 
ayailable to a!l employee for at least 30 
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days. If the automobile is available for 
less than 30 days, the availability of the 
automobile may be valued by applying 
the Daily Lease Value to the number of 
Jays the automobile is available to the 
employee. Alternatively, the availability 
may be valued by deeming the 
outomobile available to the employee 
for at least 30 days. Some commentators 
suggested that the regulations provide 
that a pro-rated Annual Lease Value be 
used regardless of the number of days of 
availability. This sugge·stion was not 
adopted because the Daily Lease Value 
amount was based on an approximation 
of the lowest fair market rental values. 
The lessors' charge is higher for leases 
for shorter periods. The Service's market 
analysis indicated that a daily lease 
value is typically 700 percent of the 
daily pro-rated four-year lease rate in 
the proposed ·regulation. Consequently. 
the new temporary regulations retain the 
rules regarding Daily Lease Values. 

Vehicle cents-per-mile Special Rule 

The proposed regulations provided 
that the availability of an automobile 
cannot be determined by reference to a 
cents-per-mile rate multiplied by the 
number of miles driven. This rule was 
provided because automobiles are 
generally not leased on a cents-per-mile 
basis, but rather on the basis of the 
amount of time the automobile is 
available to the lessee. 

Many commentators suggested that 
the regulations allow the use of a cents­
per-mile rate, such as the standard 
mileage rale. to determine the value of 
the personal use of employer-provided 
automobiles. In response, the new 
temporary regulations provide that the 
standard mileage rate (21 cents-per-mile 
in 1985) may be used to determine the 
\·alue of the personal use of an 
employer-provided vehicle (including an 
automobile) that is (1) reasonably 
expected to be regularly used in the 
employer's business or [2} actually 
d1 iven {primarily by employees) at least 
10,000 miles in a calendar year. This rule 
may be used for any vehicle the value of 
which in the calendar year in which it is 
first made available to an employee for 
personal use. or, if later, January 1, 1985, 
does not exceed the sum of the 
maximum recovery deductions 
allowable under section 280F(a}(2) for 
the first three taxable years in the 
recovery .period for an automobile first 
placed in service during that calendar 
year. For 1985, that value is $12,800. 

The reason for the regular!~ used in 
the employer's business requirement 
(and the alternative mileage rule} is that 
the vehicle cents-per-mile rule assumes 
that at least a fixed number of personal 
miles will be driven in a year {Le., 

15.000). Therefore. unlimited use of the 
special vehicle cents-per-mile rule 
would result in a significantly lower 
valuation for the use of an employer­
provided vehicle in certain . 
circumstances. For example, an 
employee who drives .an employer­
provided automobile valued at $12..000 
for 5.000 miles (all personal) in a year, 
but who is not provided fuel by his 
employer. will include $775 in income. 
Under the Annual Lease Value table, 
which generally reflects the market 
value of the availability of an 
automobile for a year, the employee 
would include $3,600 in income. Because 
the valuation distortion is so great, use 
of the vehicle cents-per-mile rule is 
permitted only if the vehicle satisfies the 
regularly used in business requirement 
or the alternative mileage rule. The 
alternative mileage rule is intended to 
provide a mechanical alternative to the 
more general concept of "regularly used 
in business." The reason that the · 
mileage must be primarily by 
employees, rather than. for example, by 
employees' families, is precisely 
because the mileage rule is intended as 
a mechanical alternative to the business 
use rule. 

It should also be noted that in certain 
situations use of the cents-per-mile rule 
will result in a higher inclusion than will 
the automobile lease valuation rule. 

Commuting Special Valuation Rule 

Tile proposed regulations provid~ 
that the value of the commuttnguselJf, 
an employer-provided vehicle may b(t 
valued at $3.ppper one-way or round~ 
tripamlbWt~tThe new temporary 
regulations clarify that the value of the 
commuting use is $1.50 per one-way 
commute. In the case where more than 
one employee commutes in an employer­
provided vehicle. such as in the case of 
an employer-sponsored car pool. the 
value of the commuting use is $1.50 per 
one-way commute per employee. 

The proposed regulations provided 
that the commuting special rule may not 
be used to value the commuting use of 
an employer-provided vehicle by an 
officer or a five-percent owner of the 
employer. Many commentators 
requested that the regulations define an 
officer, especially for government 
employees. The new temporary 
regula~~.91,1s provjde that, for commuting 
that accW'a· after 1985, tile special nde . 
~nnot be uSed to value the commuting 
use of ell empley•provided .vehicle btl·l~· 
a "control employee" •. Thil term (whi~ . 
is defined differentlyfor other:pUJ1k>Se•), 
includes certain:omcen. directors, and . 
awnel'I and is defined in the regulations. 
for both govemment and non- . . 
government emploJeD. The new 

temporary regulation&;ptMide .. t the8 
office!' component of the eontrof'' 

yee definition may be applied tO 
av officer in 1985. 

Valuation of Ffights on Employer­
Pro1ddea Aircraft 

The proposed regulations provided a 
special rule that may be used to value 
certain flights on employer-provided 
airplanes. The value determiried under 
the special rule depended on the 
purpose of the trip by the airplane and 
on whether the employee receiving the 
fringe benefit was a "key employee". 

Many commentators stated that the 
values provided under the special rule 
were excessive and that the rule was 
complicated and too "fact-sensitive" to 
administer. In response to taxpayer and 
congressional concems. the Treasury 
Department indicated in a letter to 
Senator Robert Dole {131 Cong. Rec. • 
S6369 {daily ed. May 16, 1985)) that the 
regulations would be amended. The new 
temporary regulations adopt the 
provisions set out in that letter. 
Accordingly, under the new temporary 
regulations, the value of a flight under 
the special rule depends on the weight 
of the aircraft and whether the employee 

· receiving the benefit is a control 
employee {defined separately for 
government and non-government 
employers}. 

Generally, the value of a flight 
determined under the new temporary 
regulations is lower than the value of a 
flight determined under the proposed · 
regulations. Under certain 
circumstances, however, the value of a 
flight determined under the proposed 
regulations would be lower than the 
value of a flight determined under the 
new temporary regulations. Therefore, 
the new temporary regulations provide 
that the value of a flight taken in 1985 
may be valued at the lower of the value 
determined under the proposed 
regulations or the value determined 
under the new temporary regulations. 

The new temporary regulations retain 
the use of the Standard Industry Fare 
Level {SIFL} ratPs to determine the value 
of flights on employer-provided aircraft. 

. The regulations provide the new SIFL 
rates that may be used to determine the 
value of flights taken during the last six 
months of 1985. As in the proposed 
regulations; the multiples used are 
intended to approxilJlate coach and first­
class fares on commercial airlines (e.g., 
125 percent of the SIFL rates ... 
approximates coach fare and 200 . 
percent of the .SIFL.rates approximates .. 
first-class fare}. 

The proposed regulations provided 
that the special valuation rule may only 
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be used to value flights on employer­
provided airplanes, rather than all 
aircraft (such as helicopters). The new 
temporary regulations provide that the 
special rule may be used to value flights 
on all employer-provided aircraft.. 

The proposed regulations also 
provided that the special valuation rule 
may not be used to value international 
flights. The new temporary regulations 
remove this restriction. 

Many commentators noted that if an 
aircraft makes a certain flight for a 
business purpose, there is no additional 
cost incurred by the employer in 
allowing other persons to fly for 
personal purposes on such trip. They 
argued. therefore. that no income should 
be imputed to those persons who fly for 
personal purposes under such 
circumstances. Whether the employer 
incurs an additional cost. however. is 
not relevant to whether an employee 
receives a benefit. Certainly. those 
employees who are allowed to fly for 
personal purposes place some value on 
the flight provided. 

It should be noted. however. that the 
proposed regulations provide that where 
at least 50 percent of the regular seating 
capacity of an aircraft is occupied by 
individuals whose flights are primarily 
for the employer's business (and whose 
flights are excludable as working 
condition fringes). the value of flights 
provided to employees (and certain 
others) will be considered to be zero. 
The inclusion of this special rule in the 
proposed regulations is intended to be a 
limited provision and is not to be 
interpreted as an exception to the 
general valuation principles which the 
Service will continue to apply outside 
the scope of this rule. 

Valuation of Taxable Flights on 
Commercial Airlines 

The proposed regulations provided a 
special valuation rule under which 
certain taxable flights on commercial 
airlines (i.e •. stand-by or space-availtible 
flights) may be valued at 50 percent of 
the highest unrestricted coach fare of 
the flight taken. Many commentators 
protested that the 50 percent value was 
excessive in light of the restrictions 
imposed on the persons taking the 
flights. such as the lack of a guaranteed 
seat. The commentators submitted 
relevant data and suggested that 25 
percent of the highest unrestricted coach 
fare is a more appropriate value of the 
benefit received. In response. the new 
temporary regulations provide that 
stand-by or space-available flights on 
commercial airlines may bt? valued at 25 
percent of the highest unrestricted coach 
fare. 

Valuation of Meals Pro~·ided at 
Employer-Operated Eating Facilities for 
Employees 

The new temporary regulations 
contain a special valuation rule that 
may be u!led to.value meals provided at 
employer-operated eating facilities for 
employees. Pursuant to the special rule, 
the fair market value of all meals 
provided at the facility {the "total meal 
value") will be deemed to equal 150 
percent of the facility's direct operating 
costs. This total meal value. less the 
actual gross receipts of the facility (the 
"total meal subsidy"), may then be 
allocated among employees in any 
manner reasonable under the· 
circumstances. Alternatively, the 
employer may determine the fair market 
value of the taxable part of meals 
provided to a particular employee under 
a special "individual meal subsidy" rule. 

Section 132 Regulations 

In General 
The new temporary regulations 

provide rules relating to the exclusion 
from gross income for certain fringe 
benefits. Section 132 provides that 
certain fringe benefits, such as no­
additional-cost services, ualified 

· employee discounts.. . Ji.on 
fri~am:lde · · . . mvybe 
exdddatil• from the income of 
emfjfoyees recemns the benefits. The 
regulations provide that, for purposes of 
the no-additional-cost service and 
qualified employee discount exclusions, 
the term "employee" .means any 
individual who is currently employed by 
the employer. who was employed by the 
employer but separated from service by 
reason of retirement or disability, or 
who is a widow or widower of an 
employee. The regulations provide that 
a partner who performs services for a 
partnership is considered employed by 
the partnership. 

The regulations provide that any 
individual listed above who could 
exclude from income no-additional-cost 
services or qualified employee discounts 
may exclude from income working 
condition fringes. In addition, solely for 
purposes of administrative convenience. 
the rt .;ulations provide that directors of 
the eraployer and independent 
contractors who perform aemcea for the 
employer may senerally exclude from · 
incoir.e working conditi.on fringes; Thie 
special ntle ia only available when. .es · 
set forth in Rev. Rul. 84-lSt, any amount. 
included in income would also be 
deductible as an ordinary and necessary 
business expense. Therefore. this 
special rule does not apply. for example. 
to exclude from the income of an 
Independent contractor or a director as 

a working condition fringe the \·aluf' of 
the use of consumer goods under a 
product testing program. Directors and 
independent contractors are not treated 
as employees for any other purposes. 

There is no limitation under section 
132 as to who may exclude a de minimis .,. 
fringe from income. Therefore. the 
regulations provide that any recipient 
may exclude a de minimis fringe from 
income. 

Line of Business Limitation 

No-additional-cost services and 
qualified employee discounts are 
available to employees of the line of · 
business providing discounts or 
services. The regulations define a line of 
business based on the Enterprise 
Standard Industrial Classification 
Manual (ESIC Manual) prepared by the 
Statistical Policy Division of the U.S. 
Office of Management and Budget. An 
employer is generally considered to 
have more than one line of business if 
the employer offers for sale to customers 
property or services in more than one 
two-digit classification ref erred to in the. 
ESIC Manual. Examples of two-digi_t 
classifications are general retail 
merchandise stores; hotels and other 
lodging places; and auto repair, services. 
and garages. · · 

The regulations also provide special 
rules under which an employer's 
separate lines of business will be 
aggregated. Under one rule, if it is 
uncommon in the employer·s industry 
for any of the separate lines of b\1$iness · 
to be operated without the others, the 
separate lines of business are treated as 
one line of business. Under another rule. 
separate lines of business are 
aggregated if it is common for a 
substantial number of employees (other 
than those employees who work at the 
headquarters or main office of the 
employer} to perform substantial 
services for more than one line of 
business of the employer so that any 
determination of which employees 
perfom1 substantial services for which 
lines of business would be difficult. 
Under another aggregation rule, 
separate retail lines of business located 
on the same premises are generally 
treated as the same line of business. 

Working Condition Fringes 

.Bmployef..Pro~ Transportation for 
Securit)':Reasona . · 

· The proposed resulations provide that 
the vahnf afnuportation provided by 
the 8ntplOyer rouecurity rea8'ona 1nay 

. be excfUd&btll! ··~ woddilg·condition . . 
f ....,..,deduction under 
a . O,,iiJ1 would be allowable to 
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. . ny commentators 
requeste that the Service provide 
additional guidance concerning the 
appropriateness and amount of any 
working condition fringe exclusion for 
the value of security provided for bona 
fide business-oriented security reasons. 
In response, thenew r 
regulations pn>fl' 
ex1$tnwot' 
&ecurityreasons apd the effect 
m~tttmt·wemmtJ•~ . · ... · . 
the emp1oyeraitil'itlf employees~"'l'he 
new temporary regulations also contain 
several examples of the application of 
the rules. 

Product Testing 
The regulations provide that the value 

of the use of consumer goods may be 
excludable as a working condition fringe 
if certain conditions are met. This 
portion of the regulations is based on 
the legislative history of section 531 of 
the Tax Reform Act of 1984. The 
exclusion for product testing is limited 
so as to permit employers to have the 
benefit of product testing programs 
v>'ithout allowing a major deviation from 
the general overall legislative intent of 
taxation of nonstatutory fringe benefits. 

Qualified Automobile Demonstration 
Use 

The value of qualified automobile 
demonstration hse is excludable from 
income as a working condition fringe. 
The regulations provide guidance 
concerning when the exclusion is 
available. In addition, the regulations 
provide a safe harbor rule that defines 
the sales area in which an automobile 
dealership is located. 

Parking 

The value of parking may be excluded 
as a working condition fringe. The 
regulations provide rules rela.ting to 
when the 1!xclusion is available. 

Employer-Operated Athletic Facilities 

Under a special rule, the value of the 
use of employer-operated athletic 
facilities may be excludeJ from income. 
The regulations provide rules concerning 
the definition of an employer-operated 
athletic facility and when the exclusion 
is available. · 

Nondiscrimination Rules 
No-additional-cost services, qualified 

employee discounts. and meals provided 
at employer~operated eating facilities for 
employees are only excludable from the 
income of an employee who is an 
officer, owner, or highly compensated 
employee {i.e .. a member of the 
"prohibited group") if the benefits are 

offered on substantially the same terms 
to each member of a group of employees 
that is defined under a reasonable 
classification set up by the employer 
that does not discriminate in favor of the 
members of the prohibited group. Many 
commentators suggested that the 
definitions of owner and highly 
compensated employee contained in the 
proposed regulations were arbitrary and 
mechanical. The definitions were not 
amended in the new temporary 
regulations because, based on data 
submitted by commentators, the Service 
believes that the definitions comprise a 
reasonable and appropriate framework 
for identifying employees as members of 
the prohibited group. In addition, many 
commentators requested that the 
Service retain definitions that provide 
certainty. 

The regulations provide that a 
classification is nondiscriminatory 
under section 132 if the classification 
would be nondiscriminatory under the 
rules provided in the qualified plan area 
(section 410(h}(1)(B) of the Code and the 
regulations thereunder). 

Employer-Operated Eating FacHities for 
Employees 

The value of meals provided at 
employer-operated eating facilities for 
employees are excludable from income 
as de minimis fringes if the revenues 
from the facility equal or exceed the 
direct operating costs of the facility and 
the nondiscrimination requirements of 
section 132 are satisfied. In response to 
comments, direct operating costs are 
narrowly defined as the cost of food and 
beverages and the cost of labor for 
personnel whose services relating to the 
facility are performed primarily on the 
premises of the eating facility. If meals 
provided at an eating facility are not 
excludable because, for example, the 
direct operating costs of the facility 
exceed revenues from the facility, the 
special meal valuation rule provided in 
the regulations under section 61 
{described above) may be used to value 
the meals provided at the facility. 

Special Analyses 

The Commissioner oi Internal 
Revenue has determined that this 
temporary rule is not a major rule as 
defined in Executive Order 12291. 
Accordingly, a Regulatcry Impact 
Analysis is not required. 

No general notice of proposed 
rulemaking is required by 5 lJ.S.C. 553(b) 
for temporary regulations. Accordingly, 
the temporary regulations do not · 
constitute regula lions subject to the· 
Regulatory Flexibility Act (5 U.S.C. 
chapter 6). · 

The collection of information 
requirements contained in these 
regulations have been submitted to the 
Office of Management and Budget 
(OMB} in accordance with the 
requirements of the Paperwork 
Reduction Act of 1980. These 
requirements have been approved by 
OMB. Control number [1545-0771]. 

Drafting Jnfonnation 

The principal author of these 
regulations is Annette J. Guarisco of the 
Legislation and Regulations Division of · 
the Office of Chief Counsel, Internal 
Revenue Service. However, personnel 
from other offices of the Internal 
Revenue Service and Treasury 
Department participated in developing 
the regulations on matters of both 
substance and style. 

List of Subjects 

26 CFR 1.61-1-281.4 

Income taxes, Taxable income. 
Deductions, Exemptions. 

26 CFR Part 602 

Reporting and recordkeeping 
requirements. 

Adoption of Amendment to the 
Regulations 

Accordingly, 26 CFR Parts 1 and 602 
are amended as follows: 

PART 1-[AMENDEOJ 

Paragraph 1. The authority for Part 1 
is amended by adding the following 
citation: 

Authority: 26 U.S.C. 7805 • • • 1.61-2T. 
1.132-lT, 1.132-2T, 1.132-3T, 1.132-4T, 1.132-
ST, 1.132-6T, 1.132-7T, and 1.132~T also 
issued under 26 U.S.C. 132. 

Par. 2. Section 1.61-2T is removed and 
a new § 1.61-2T is added in its place, as 
follows: 

§ 1.61-2T Taxation of fringe benefits 
(Temporary). 

(a} Fringe benefits-{1} In general. 
Section 61{a)(l) provides that, except as 
otherwise provided in subtitle A, gross 
income includes compensation for 
services. including fees, commissions, 
fringe benefits, and similar items .. 
Exagiples of fringe benefits include: an 
employer-provided automobile, a flight 
on an employer-provided aircraft. an 
employer-provided free or discounted 
commercial airline flight, an employer­
provided vacation, and employer­
provided discount on property or 
services, and enM:>Ioyer-provided 
membership in a'country club or other 
social club, and an employer-provided 
ticket to an entertainment or sporting 
event. · 
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(2) Fringe benefits excluded from 
income. To the extent that a particular 
fringe benefit is specifically excluded 
from gross income pursuant to another 
section of subtitle A, that section shall 
govern the treatment of the fringe 
benefit. Thus. if the requirements of the 
governing section are satisfied. the 
fringe benefits may be excludable from 
gross income. Examples of excludable 
fringe benefits are qualified tuition 
reductions provided to an employee 
(section 177(d)); meals and lodging 
furnished to an employee for the 
convenience of the employer (section 
119); and benefits provided under a 
dependent care assistance program 
(section 129). Similarly, the value of the 
use by an employee of an employer­
provided vehicle or a flight provided to 
an employee ci.n an employer-provided 
aircraft may be excludable from income 
under section 105 (because. for example, 
the trnsportation is provided for medical 
reasons} if and to the extent that the 
requirements of that section are 
satisfied. Section 61 and the regulations 
thereunder shall apply, however, to the 
extent that they are not inconsistent 
with such other section. For example. 
many fringe benefits specifically 
addressed in other sections of subtitle A 
are excluded from gross income only to 
the extent that they do not exceed 
specific dollar or percentage limits. or 
only if certain other requirements are 
met. If the limits are exceeded or the 
requirements are not met. some or all of 
the fringe benefit may be includible in 
gross income. See paragraph {b){3) of 
this section. 

{3) Compensation for services. A 
fringe benefit provided in connection 
with the performance of services shall 
be considered to have been provided as 
<:ompensation for servcies. Refraining 
from the performance of services {such 
as pursuant to a covenant not to 
compete) is deemed to be the 
performance of services for purposes of 
this section. 

(4) Recipient of a fringe benefit-{i) 
Definition. A fringe benefit is included 
in the income of the "recipient" of the 
fringe benefit. The recipient of a fringe 
benefit is the person performing the 
services in connection with which the 
fringe benefit is provided. Thus, a 
person may be considered to be a 
recipient. even though that person did 
not actually receive the fringe benefit. 
For example, a fringe benefit provided 
to any person is connection with the 
performance of services by another 
person is considered to have been 
provided to the person who performs the 
services and not the person who 
receives the fringe benefit. In addition. if 

a fringe benefit is provided lo a person, 
but taxable to a second person as the 
recipient. such benefit is referred to as 
provided to the second person and use 
by the first person is considered use by 
the second person. for u 

~lflan:aut~b 
.. ~~IJ>OUH bf the emplOyet is . 

t . ..·toUJa$flo,ee'8·llt••Pi~t. 
The automobile is referred to af:;(!I 
available to the employee and use by 
the employee's spouse is considered use 
by the employee. 

(ii) Recipient may be other than an 
employee. The recipient of a fringe 
benefit need not be an employee of the 
provider of the fringe benefit. but may 
be a partner. director, or an independent 
contractor. For convenience. the term 
"employee" includes a reference to any 
recipient of a fringe benefit, unless 
otherwise specifically provided in this 
section. 
. (S) Provider of a fringe benefit. The 
"provider" of a fringe benefit is that 
person for whom the services are 
performed, regardless of whether that 
person actually provides the fringe 
benefit to the recipient. The provider of 
a fringe benefit need not be the 
employer of the recipient of the fringe 
benefit, but may be, for example, a 
client or customer of an independent 
contractor. For convenience, the term 
"employer" includes a reference to any 
provider of a fringe benefit, unless 
otherwise specifically provided in this 
section. 

(6) Effective date. This section is 
effective as of January l, 1985. No 
inference may be drawn from the 
promulgation or terms of this section 
concerning the application of law in 
effect prior to January 1, 1985. 

(b) Val11ation offringe benefits-(1} In 
general. Aa employee m.\llt include in 
gross m~ the amount by which the 
fair market value of the frin8e benefit 
exceeds tile sum of (i) the amount. if 
any; paid for the benefit. and (ii) the 
amount, if any, specifically excluded 
from gross income by some other section 
of subtitle A. Therefore, for example, if 
the emptor~ pays fair 11;1arket \ralue for 
what .ll received. no amount it 
includlble hl dJe ll'QH inceme of the 

must be disregarded. This also means 
that an employee's subjective perception 
of the value of a fringe benefit is not 
relevant to the determination of a friJlBe 
benefit's fair market value. In addition. 
the cost incurred by the employer is not 
determinative of the fair market value of 
the fringe benefit. For special rules 
relating to the valuation of certain fringe 
benefits, see paragraph (c) of this 
section. · , 

(3) Exclusion from income based on 
cost. If a statutory exclusion phnised in 
terms of cost applies to the provision of 
a fringe benefit. section 61 does not 
require the inclusion in the recipient's 
gross income of the difference between 
the fair market value and the excludable 
cost of that fringe benefil. For example. 
section 129 provides an exclusion from 
an employee's gross income for amounts 
paid or incurred by an employer to 
provide dependent care a:isistance to 
employees. Even if the fair market value 
of the dependent care assistance 
exceeds the employer's cost. the excess 
is not subject to inclusion under section 
61 and this section. If the statutory cost 

·exclusion is a limited amount. however, 
then the fair market value of the fringe 
benefit attributable to any excess cost is 
subject to inclusion. 

(4) Fair market value of the 
availability of an employer-provided 
vehicle. If the vehicle special valuation 
rules of paragraph (d). (e). or (f) of this 
section are not used by a taxpayer 
entitled to use such rules. the value of 
the availability of an employer-provided 
vehicle is detennined under the general 
valuation principles set forth in this 
section. In general,.auch valuation must 
be detennined by reference to the cost 
to a hypo of leasing from 
a hypoth rty the same or 
compara .. . e On the same or 
comparabhtt~m theteogJ11phic area 
in which the f1 available for use. U-m · · can subltantiate 
thafth., ble vehicle 
co\ikt;... .~DcAi cents-per-
mil-·:R the avtdlability 
of the . be detennined by 
referenctft91'·~·mile rate 
appli.-1 --i~of miles the 
veJllCle ISdii:Vm. An example of ! 

employee. . 
{2) Fair market value. In general. fair i \ 

market value is determined on the basis I 
of all the facts and circumstances. 

comparable )ease tenn is the am uni of 
time that the vehicle is availab!r 'o the 
employee for use. e.g .. a one-ye;i: prriod. 

(5) Fair market value of a /Ji~!- on an 
employer-p:·ovided aircraft. If th< non­
commercial flight special valuation rule 
of paragraph (g) of this section is not 
used (or is not properly used) by a 
taxpayer entitled to use such rule. the 
value of a flight on an employer· 
provided aircraft is determined under 
the general valuation principles ~et forth 

Spe ~'Jlµ>.·'2J&rJcat val. ue of a 
• t 11 wat llllliDt a 

penon '@lld~ve to pay 
.. . · 1tDitdilrtJ'.ftl·· ... titafa•(te., 
•,1ea1e) theparticwar fringe 

hen us, for example. the effect of 
any special relationship that may exist 
between the employer and the employee 

• . 
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in this $ection. An example of how the 
general valuation principles would 
apply is that if an employee whose flight 
is primarily personal controls the use of 
an aircraft with respect to such flight, 
such flight is valued by reference to how 
much it would cost a hypothetical 
person to charter the same or 
comparable aircraft for the same or 
comparable flight. The cost to charter 
the aircraft must be allocated among all 
employees on board the aircraft based 
on all the facts and circumstances. 
including which employees controlled 
the use of the aircraft. Notwithstanding 
the allocation required by the preceding 
sentence, no additional amount shall be 
included in the income of any employee 
whose flight is properly valued under 
the special valuation rule of paragraph 
(g) of this section. 

(c} Special valuation rules-{1) In 
general. Paragraphs (d) through (j) of 
this section provide special valuation 
rules that may be used under certain 
circumstances for certain commonly 
pro\·ided fringe benefits. Paragraph (d) 
provides a lease valuation rule relating 
to employer-provided automobiles. 
Paragraph (e} provides a cents-per-mile 
valuation rule relating to employer­
provided vehicles. Paragraph (f} 
provides a commuting valuation rule 
relating to employer-provided vehicles. 
Paragraph (g) provides a flight valuation 
rule relating to flights on employer­
provided aircraft. Paragraph (h) 
provides a flight valuation rule relating 
to flights on commercial airlines. 
Paragraph(i) is reserved. Paragraph {j) 
provides a meal valuation rule relating 
to employer-operated eating facilities for 
employees. For general rules relating to 
the valuation of fringe benefits not 
eligible for valuation under the special 
valuation rules, see paragraph (d) of this 
section. 

{2) Use of the special valuation 
rules-(1) In general. The Special 
valuation rules may be used for income, 
employment tax, and reporting 
purposes. Use of any of the special 
valuation rules is optional. An employer 
need not use the same vehicle special 
valuation rule for all vehicles provided 
to all employees. For example, an 
employer may use the automobile lease 
valuation rule for automobiles provided 
to some employees, and the commuting 
and vehicle cents-per-mile valuation 
rules for automobiles provided to other 
employees. Except as otherwise 
provided. however, if either the 
commercial flight valuation rule or the 
noncommercial flight valuation rule is 
used, such rule must be used by an 
employer to value all flights taken by 
employees in a calendar year, Effective 

rules of this paragraph (c)(2)[ii)(B} also 
apply to employees using the special 
valuation rules of paragraphs {d) or {e) 
of this section. 

(C) Employee's use of special 
mluation rules for 1985. An employee 
may use a special valuation rule (other 
than the rule in paragraph (e) of this 
section relating to the vehicle cents·per­
mile valuation rule) during 1985 even if 
the employer does not use the same 
special valuation rule during 1985. An 
employee's use of a special valuation 
rule in 1986 and thereafter must be 
consistent with his employer's use of the 
rule as required under paragraph (c)J2)(i) 
of this section. · 

(D) Examples. The following examples 
illustrate the rules of paragraph (c}!2){ii) 
of this section: 

January 1. 1986, if an employer uses one 
of the special rules to value the benefit 
provided to an employee, the employee 
may not use another special rule to 
value that benefit. The employee may. 
however. use general valuation rules 
based on facts and circumstances {see 
paragraph (b) of this section). Effective 
January 1. 1986, an employee may only 
use a special valuation rule if the 
employer uses the rule. If a special rule 
is used. it must be used for all purposes. 
If an employer properly uses a special 
rule and the employee uses the special 
rule, the employee must include in gross 
income the amount determined by the 
employer under the special rule less any 
amount reimbursed by the employee to 
the employer. The employer and the 
employee may use the special rules to 
determine the amount of the 
reimbursement due the employer by the Example {1). Assume that an employer 

properly uses the automobile lease valuatiOn 
employee. If an employer properly uses rule in 1985. The employer may use the 
a special rule and properly determines vehicle cents-per-mile valuation rule in 1986 
the amount of an employee's working if the requirements of the vehicle cents-per-
condition fringe under section 132 and mile valuation rule are satisfied. 
§ 1'32-1T (under the general rule or Example (2). Assume that an employer 
under a special rule), and the employee does not use a special valuation rule to value 
uses the special valuation rule, the the availability of an automobile in 1965. The 
employee must include in gross income employer may use any of th~ special 
the amount determined by the emplouer valuation rules In 1986 if the requirements of 

" the rule chosen are satisfied. The same 
less any amount reimbursed by the applies for 1987. 
employee to the employer. Example (3). Assume that an employer 

(ii) Transitional rufes-(A) Use of properly uses the vehicle cents-per-mile 
l'ehicle special l'aluation rules for 1985 valuation rule in 1985. The employer may 
and 1986. For purposes of valuing the continue to use to the rule or use any of the 
use or availability of a vehide. the other special valuation rules to value the 
consistency rules provided in benefit provided in 1986 if the requirements 
paragraphs (d){6) and (e}[5) of this of the rule chosen are satisfied. Alternali'.-ely, 

the employer may use none of the special 
section (relating to the'ftutomobile lease valuation rules in 1986 but use any of the 
valuation rule and the vehicle cents-per- rules in 1987 if the requirements of the rule 
mile valuation rule, respectively} apply chosen are satisfied. 
for 1987 and thereafter. Therefore, for Example (4). Assume that an employee 
1985 and 1986.~ .• ~ployer {and . properly uses the automobile lease valuation 
employee, 8Ubjecttoparagraph (c}(2}{i) rule in 1985. In 1986 and ~ereafter ~e 
of this section} may.· ··• ··.u.se ~applicable 2.. empl?yee may use a.special valuation rule 
special valuation rule {Of.U18Pecial ~ 

0 
only 1f the .employe~ s employer uses the • 

valuation rule} to·vaJue the use or same special valuation .rule. ~e. employee 
. . . · · . ·• 1 · • may use general valuatmn pnnc1ples to valut! 

ava1lab1l1ty or a veh1c e. sub1ect to the benefit provided in 1986 and thereafter. 
paragraph (c){ZJ{liJ{B) of this section. 

(BJ Consistency Rules for 1985 and {3) E!ection to u~e the special 
1986. If an employer uses the automobile valuat10n rules-{1) In general. A 
lease valuation rule of paragraph (d) of particular special valuation rule is 
this section in 1985 or 1986 with respect deemed to have been elected by the 
to an automobile, such rule must be used employer {and, if applicable, by the 
for the entire ca\endar year with respect emp~0vee), if the employer {and. i.f 
to the automobile except for any period apph, 3ble, the en;ployee} determu~es 
during which the commuting valuation the v<:lu~ of the fring~ benefit provided 
rule of paragraph (f) of this section is by ap;:ilymg the special valuation rule 
properly used. If an employer uses the and treats sue~ value as. the f~ir market 
vehicle cents-per-mile valuation rule of value of the fringe benefit f~r income, 
pararaph {e} of this section in 1985 or employment !ax. and reporting 
1986 with respect to a vehicle. such rule purposes. ~e1the: the empl~yer nor the 
must be used for the entire calendar employee 1s required to notify the 
year with respect to the vehicle except Internal Revenue Service of the election. 
for any period during which the (ii} Notification to employee. Effective 
commuting valuation rule of paragraph January 1. 1987, an employer who elects 
{f) of this section is properly used. The to use a special valuation rule must 
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notify the employee of the election by · 
the later January 31 of the calendar year 
for which the election is to apply or 30 
days after the employer first provides 
the benefit to the employee. An 
employer who electa to use a special 
valuation rule with respect to 1966 must 
notify the employee of the election by 
the later of March 31, 1966, or 30 days 
after the employer first provides the 
benefit lo the employee. An employer 
who elects to use a special valuation -
rule with respect to 1985 need not 
provide notification of this election lo 
the employee. 

(4) Application of section 414 to 
employers. For purposes of paragraphs 
(c} through (j) of this section, except as 
otherwise provided therein. the term 
"employer" includes all entities required 
to be treated as a single employer under 
section 414 (b), {c), or {m). 

(5} Valuation formulas contained in 
the special valuation rules. The 
valuation fonnulas contained in the 
special valuation rules are provided 
only for use in connection with such 
rules. Thus, when a special valuation 
rule is properly applied to a fringe 
benefit, the Commissioner will accept 
the value calculated pursuant to the rule 
as the fair market value of that fringe 
benefit. However, when a special 
valuation rule is not properly applied to 
a fringe benefit (see, for example. 
paragraph (g}(11) of this section), or . 
when a special valuation rule is not 
used to value a fringe benefit by a 
taxpayer entitled to use the rule, the fair 
market value of that fringe benefit may 
not be determined by reference to any 
value calculated under any special 
valuation rule. Under the circumstances 
described in the preceding sentence, the 
fair market value of the fringe benefit 
must be determined pursuant to 
paragraph {b} of this section. 

. (6) Modification of the special 
valuation rules. The Commissioner may. 
if he deems it necessary, add. delete, or 
modify the special valuation rules, 
including the valuation formulas 
contained herein, on a prospective basis. 

(7) Special Accounting Period. If the 
employer is using the special accounting 
rule provided in Announcement 85-113 
{1985-31 l.R.B .• August 5, 1985) (relating 
to the reporting of and withholding on 
the value of noncash fringe benefits), 
benefits which are deemed provided in a 
subsequent calendar year pursuant to 
such rule are considered as provided in 
such subsequent calendar year for 
purposes of the special valuation rules. 
Thus, if a particular special valuation 
rule is in effect for a calendar year, it 
applies to benefits deemed provided 
during such calendar year under the 
special accounting rule. 

(d) Automobile lease valuation rultr:­
(1) Jn genera.1-{i} Annual Lease Value. use prior to January 1, 1965, by · 

determining the fair murk et value as or -
~~-.v:~~ 
. . WftlW·ftttM11llile.tbat la 

· aaen~· ... ~ 
..... .td.he•· ............. v.wr. 
(a1111mtnethmclerpmqr!pbtd}(at Qf. 
tMsaeedonJ'Of1tlanulomobUi: Exd!pt/ 
aa. otherwlae provided, for an 
automobile that ls available to an 
employee for less than an entire 
calendar year, the value of the benefit 
provided is either a pro-rated Annual 
Lease Value or the Daily Lease Value 
(as defined in paragraph (d}{4) of this 
section), whichever is applicable. 
Absent any statutory exclusion relating· 
to the employer~provided automobile 

·[see, for example, section 132{a)(3) and 

available to the employee for personal· .,.~ 

· January 1, 1985. If the employer is also . ~~ 
using the special rule of this paragraph · . 
(d), however, then the employee to .. · . 
whom the automobile is made available 11 
must use the special rule. if at all, by .. ::a 
using the Annual Lease Value calculated -~ 
by the employer. The rules of this . 
paragraph (d){2){ii} apply only for 1985. · · 

§ 1.132-ST{b)), the amo'unt of the Annual 
Lease Value (or a pro-rated Annual 
Lease Value or the Daily Lease Value, 
as applicable) is included in the gross 
income of the employee. 

(ii) Definition of automobile. For · 
purposes of this paragraph (d), the term 
"automobile" .means any four-wheeled. 
vehicle manufactured primarily for use 
on public streets, roads, and highways. 

{2) Calculation of Annual Lease 
Value-{i) In general. The Annual Lease 
Value of a particular automobile is 
calculated as follows: 

{A) Determine the fair market:valq,e ~f 
the~e as of the &r.tciate.on 
wbichtbe aulemoblle t. made av&ilable 
to any employee of the employer for 
pmaona1 use;-For an automobile first 
made available to any employee for 
personal use prior to January 1. 1985, 
determine the fair market value as of 
January 1, 1965. For rules relating to 
determination of the fair market value of 
an automobile for purposes of this 
paragraph (d), see paragraph {d)(5} of 
this section. . 

(B} Select the dollar range in colµmn 1 
of the Annual Lease Value Table. set 
forth in paragraph (d)(2)(iii) of this 
section, coITesponding to the 'fair market 
value of the automobile. Except as 
otherwise provided in paragraphs ( d)(2) 
(iv) and (v) of this section;the Annual 
Lease Value for each year of availability 
of the automobile is the corresponding 
amount in column 2 of the Table. .._ 

(ii} Use by employee only in 1985. 1f 
the employee, but not the employer. is 
using the special rule of this paragraph 
(d), the employee may calculate the 
Annual Lease Value in the same manner 
as described in paragraph {d}(2){i){A) of 
this section, except that the fair market 
value of the automobile is determined as 
of the first date on which the automobile 
is made available to the employee for 
personal use ~r. for an automobile made 

(iii) Annual Lease Value Table. 

(fl 

so to 1999 ··-··---.:... ___ _ 
$1,000 to S1.999---··--·-----· 
$2.000 to S2.999---------. 
$3,00010 $3,999-.-· .. --------4 
$4.000 IO $4,999_ -·--·-··--·---· 
$5,000 ID $5.999 . 
$6,000 to 16.999--------· 
$7,000 to $7,999-·---·-····-·----·--·--·····--
$8,000 to $8.999----­
$9.000 to $9,999,----·--
$10,000 to $10,999 _ ........ ---··---·--·--·--·- . 
$11.00010 SU,999 ---·----·-·-·---· 
$12.000 to $12,999 ·-·--­
$13,000 to $13,999 - .. ---·----­
$14,000 to $14,999 --·-·--------·· 
$15,000 to $15,999--------1 
$16.000 lo $16,999 -----$17,00010 $17,999 __ . _______ ,_, 

$18,000 to $18.999 
$19,000 to $19.999-------·-
$20,000 to $20,999 ··---··-·---·--·-··­
$21,000 to $21,999 ·---···---···--···-··-··-·--
$22,000 to S22.ll99 --------· 
$23,000 to 523,999 ··-----------$24.000 to $24,1199 _. ______________ ... _ .• 

$25,000 to $25.999--·-----­
$26,000 to $27,999--------
$28,000 to $29,999 •. .,. ... --... -~·-·-·-·-------··" 
$30.000 to S31,999 -·--·······--·---··-·-·-
$32,000 to S3:i.999 ---·---·---$34,000 to 535.999 ... __ .... _ ............ _______ _ 
136,000 ID $37,999 _._ .. _ ..... _ •. _ .. _,.._,.,_ .•.•. 

$38.000 ID $39,999 -------­
$40,000 to $41,999 - . 
$42.000 to $43.999-······-···-··-··-·--·-·-.. --
$44,000 to $45.999---­
$46,000 to $47.999-·------ . 
$48.000 to $49,999 ....... - ...... - ............... - ......... _ 
$50,000 to $51,999-·-·-··--··--.. ···--·-··-····· 
552..000 to 553.999-----·-.. --. 
$54.000 10 $55.999 .• _ .............. - ..• , ...................... _ 
S56.000 to $57.999 -·--· .. ·--·-------......... --...... , 
$58,000 to $5Q,999 --·--------

For vehicles hav\ng a fair market value­
in excess or $59.999. the Annual Lease 
Value is equal to: (.25 X the fair market 
value of the automobile) + $500. 
. (iv) Recalculation cf Annual Lease 
Value. The Annual Lease Values 
determined under the rules of this 
paragraph {d) are based on a four-year 
lease term. Therefore, except as 
otherwise provided in paragraph 
{d}(2){v} of this section, the Annual 
Lease Value calculated by applying 
paragraph {d)(2} (i) or {ii) or this section 
shall remain in effect for the period that 
begins with the first date the special 
valuation rule of paragraph {d) of this 
section is applied by the employer to the 
automobile and ends on December 31 of 
the founh full calendar year following 
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that date. The Annual Lease Value for 
each subsequent four-year period is 
calculated by determining the fair 
market value of the automobile as of the 
January 1 following the period described 
in the previous sentence and selecting 
the amount in column 2 of the Annual 
Lease Value Table corresponding to the 
appropriate dollar range in column 1 of 
the Table. lf. however, the employer is 
using the special accounting rule 
provided in Announcement 85-113 
(1985-31 I.R.B .• August 5, 1985) (relating 
to the reporting of and withholding on 
the value of noncash fringe benefits), the 
employer may calculate the Annual 
Lease Value for-each subsequent.four­
year_period as of the beginning of the 
special accounting period that begins 
immediately prior to the January 1 
described in the previous aentence. For 
example. asswne that pursuant to 
Announcement 85-113, an employer 
uses the special accounting rule. 
Assume further that beginning on 
November 1, 1985. the special 
accounting period is November 1 lo 
October 31 and that the employer elects 
to use the special valuation rule of this 
paragraph {d} as of January 1. 1985. The 
employer may recalculate the Annual 
Lease Value as of November 1, 1988, 
rather than as of January 1, 1989. · 

(v) Transfer of the automobile to· 
another employee. Unless the primary 
purpose of the transfer is to reduce 
Federal taxes. if an employer transfers 
an automobile from one employee to 
another employee. the employer may 
recalculate the Annual Lease Value 
based on the fair market value of the 
automobile as of January 1 of the year of 
transfer. If. however. the employer is 
using the special accounting rule 
provided in Announcement 85-113 
(1985-311.R.B., August 5, 1985) (relating 
to the reporting of and withholding on 
the value of noncash fringe benefits), the 
employer may recalculate the Annual 
Lease Value based on the fkir market 
value of the automobile as of the 
beginning of the special accounting 
period in which the transfer occurs. lf 
the employer does not;recalculate the 
Annual Lease ValUe, and the employee 
to whom the automobile is transferred 
uses the special valuation rule. the 
employee may not recalculate the 
Annual Lease Value. 

{3} Services included in, or excluded 
from. the Annual Lease Value Table-{i} 
Maintenance and insurance included. 
The Annual Lease Values contained in 
the Annual Lease Value Table include 
the fair market value of maintenance of. 
and insurance for, the automobile. 
Neither an employer nor an employee · 
may reduce the Annual Lease Value by 

the fair market value of any service 
included in the Annual Lease Value that 
is not provided by the employer, such as 
reducing the Annual Lease Value by the 
fair market value of a maintenance 
service contract or insurance. An 
employer or employee may tiJke into 
account the services actually provided 
with respect to the automobile by 
valuing the availability of the 
automobile under the general valuation 
rules of paragraph (b) of this section. 

(ii) Fuel excluded-{A} In general. The 
Annual Lease Values do not include the 
fair market value of fuel provided by the 
employer. regardless of whether fuel is 
provided in kind or its cost is 
reimbursed by or charged to the 
employer. 

{B) Valuation of fuel provided in kind. 
The provision of fuel in kind may be 
valued at fair market value based on all 
the facts and circumstances or. in the 
alternative. it may be valued at 5.5 cents 
per mile for all miles driven by the 
employee. However, the provision of 
fuel in kind may not be valued at 5.5 
cents per mile for miles driven outside 
the United States, Canada, and Mexico. 
For purposes of this section. the United 
States includes the United States and Its 
territories. 

(CJ Valuation offuel where cost 
reimbursed by or charsed to employer. 
The fair market value of fuel, the cost of 
which is reimbursed by or charged to an 
employer, is generally the amount of the 
actual reimbursement or the amount 
charged, provided the purchase of the 
fuel is at arm's length. lf an employer 
with a fleet of at least 20 automobiles 
that meet the requirements of paragraph 
(d)(5)(v)(C) of this section reimburses 
employees for the cost of fuel or allows 
employees to charge the employer for 
the cost of the fuel. however, the fair 
market value of fuel provided to those 
automobiles may be determined by 
reference to the employer's fleet-average 
cents-per-mile fuel cost. The fieet­
average cents-per-mile fuel coat in equal 
to the fleet-average per-gallon fuel coat 
divided by the fleet-average miles-per­
gallon rate. The averages described in 
the preceding sentence must be 
determined by averaging the per-gallon 
fuel costs and miles-per-gallon rates of a 

. representative sample of the 
automobiles in the fleet equal to the 
greater of ten percent of the automobiles 
in the fleet or 20 automobiles for a 
representative period. such as a two 
month period. 

(iii) All other urvie111 excluded. _The· 
fairmaat._tlf..,._....llDl 
~ ...................... 
.(d)(l)(i) el ttil&~ diiltil provide4, 
'bJ6e . .......,..1lflliHl(l"iRtoa . 

~ha"'. 
1.e .... V, 
deh!t rrer 
beneftt provided. 

(4) Availability of an automobile for 
Jess than an entire calendar year-{i) 
Pro-rated Annual Lease Value used for 
continuous availability of 30 or more 
days. Except as otherwise provided in 
paragraph (d)(4)(iv} of this section. for 
periods of continuous availability of 30 
or more days, but less than an entire 
calendar year. the value of the 
availability of the employer-provided 
automobile is the pro-rated Annual 
Lease Value. ntproo~~~ual 
Lease Value it ealcul · fins 
the applicable Ann · a 7 
fraction. the n'111e,.tm:1. 
number of,J!aya:of av~­
denominalor otwhich ft . 

(ii) Daily Lease Value used for 
continuous availability of Jess than 30 
days. Except as otherwise provided in 
paragraph (d)(4}(iii) of this section, for 
periods of continuous availability of one 
or more but less than 30 days. the value 
of the availability of the employer­
provided automobile is the Daily Lease 
Value. The Daily Lease Value is 
calculated by multiplying the applicable 
Annual Lease Value by a fraction, the 
numerator of which is four times the 
number of days of availability and the 
denominator of which is 365. 

(iii) Election to treat all per/Ods as 
periods of at least 30 days. A pro-rated 
Annual Lease Value may be applied 
with respect to a period ofcontinuous 
availability of less than 30 days, by ·· 
treating the automobile as if it had been 
available for 30 days. if to do so would 
result in a lower valuation than applying 
the Daily Lease Value to the shorter 
period of actual availability. 

(iv) Periods of unavailability-{A) 
General rule. In general, a pro-rated 
Annual Lease Value {as provided in 
paragraph (d}{4)(i) of this section) ii 
used to value the availability of an 
employer-provided automobile when the 
automobile is available to an employee 
for a period of continuous availability of 
at least 30 days but less than the entire 
calendar year. Neither an employer nor 
an employee may use a pro-rated 
Annual Lease Value when the reduction 
of Federal taxes is the primary reason 
the automobile is unavailable to an 
employee during the calendar year. 

1 
(B} Unavailability for personal 

reasons of the employee. If an 
automobile is unavailable to an 
employee because of personal reasons 
of the employee. such as while the 
employee is on vacation_.go-rated 
Annual Lease Value ma~be used. 
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For example. assume an automobile ls 
available to an employee during the first 
five months of the year and during the 
last five months of the year. Assume 
further that the period of unavailability 
occurs because the employee Is on 
vacation. The Annual Lease Value. If it 
Is applied, must be applied with respect 
tu the entire 12 month.period. The 
Annual Lease Value may not be pro-f 
rated to take into account the two- I 
month period of unavailability. I• 

(5} Fair market value-:{i} In general. 
For purposes of determining the Annual 
Lease Value of an automobile under the 
Annual Lease Value Table, the fair 
market value of an automobile is that 
amount a hypothetical person would, 
have to pay a hypothetical third party to 
purchase the particular automobile 
provided. Thus. for example, any special 

:.1· l relationship that may exist between the 
employee and the employer must be 
disregarded. Also. the employee's 
subjective perception of the value of the 
automobile is not relevant to the 
determination of the automobile's fair 
market value. In addition, except as 
provided in paragraph (d){5} (ii) of this 
section, the cost incurred by the . 
employer of either purchasing of leasing 
the automobile is not determinative of 
the fair market value of the automobile. 

(ii} Safe_-harbor valuation rule. For 
purposes of calculating the Annual 
Lease Value of an automobile under this 
paragraph (d), the safe-harbor value of 
the automobile may be used as the fair 
market value of the automobile For an 
automobile owned by the employer, the 
safe-harbor value of the automobile is 
the employer's cost of purchasing the 
automobile, provided the purchase is 
made at arm's length. For an automobile 
leased by the employer, the safe-harbor 
value of the automobile is the value 
determined under paragraph (d)(5){iii} of 
this section. 

(iii) Use of nationally recognized 
pricing guides. The fair market value of 
an.automobile that is (A} provided to an 
employ~e prior to January 1, 1985, (B} 
being revalued pursuant to paragraphs 
(d)(2} (iv) or (v) of this section. or (C) Is 
a leased automobile being valued 
pursuant to paragraph (d}(5)(ii} of this 
section. may be determined by using the 
retail value of such automobile as 
reported in a nationally recognized 
publication that regularly reports new or 
used automobile retail values, 
whichever is applicable. The values 
contained in {and obtained from) the 
publication-must be reasonable with 
respect to the automobile being valued. 

·(iv) Fair market value.of special · 

==~~J;;==e:r'~n. - aut01D016:1iif:llilJ,...Bie.fair ... 

-.c· -·· Pr'' ···.• ... . .... . ). 
••ll•''ltijiil .. bte to. the 
iii ............ ~. 

{B) Use of specialized eq11ipment 
outside of employer's business. The 
value of specialized equipment must be 
included, however, if the employee to 
whom the automobile is available uses 
the-specialized equipment in a trade of 
business of the employee other than the 
employee's trade or ~usiness of being an 
employee of the employer. . 

{C) Equipment susceptible to personal 
use. The exclusion rule provided in this 
paragraph (d)(5)(iv) does not apply to 
specialized equipment susceptible to 
personal use. 
- (v) Fleet-avlll'fl# vaJu 
In •Ml~M · .... ·······•· 
20 ~~Ole ....... tti. 
averalcl vale. fOr ,., 1111·. 
.calculm:t.~ · · .··· 
the ao:riGdi ladieleet: 
average value is the average of the fair· 
market values of each automobile in the 
fleet. The fair market value of each 
automobile in the fleet shall be 
determined, pursuant to the rules of 
paragraphs {d)(5} (i} through {iv) of this 
section. as of the later of January 1, 1985, 
or the first date on which the automobile 
is made available to any employee of 
the employer for personal use. 

(BJ Period for use of rule. The fleet­
average valuation rule of this paragraph 
{d}(5)[v} may be used by an employer as 
of January 1 of any calendar year ·• 
following the calendar year in which the 
employer acquires a fleet of 20 or more 
automobiles. The Annual Lease Value . 
calculated for the automobiles in the 
fleet. based nn the fleet-average value. 
shall remain in effect for the period that 
begins with the.first January 1 the fleet· 
average valuation rule of this paragraph 
(d}(5)(v} is applied by the employer to 
the automobiles in the fleet and ends on 
December .31 of the subsequent calendar 
year. The Annual Lease Value for each 
subsequent two year period is · 
calculated by determining the neet­
average value of the automobiles in the 
fleet as of the first January 1 of such 
period. An employer may cease using 
the fleet-average valuation rule as of 
any January t. The fleet-average 
valuation rule does not apply as of 
January 1 of the year in whic~ the 
number of automobiles in the e_mployer'e 
fleet declines to fewer than 20. If, 
however, the employer is using the 
special.accounting rule proVided in 
Announcement 85-113 (l.R.B. No. 31, 
August 5, 1985}, the employer may apply 
the rules of this paragraph (d)(5)(v)(B) 
on the ba~is of the special accounting. 

~· 

period rather than the calendar year. "' 
(This is accomplished by substituting (1) < .• 

' ... 
the beginning of the special accounting ;-
period that bP.gins immediately prior to ;~ 
the January 1 described in this 
paragraph {d)(5)(v)(B) for January 1 
wherever it appears in this paragraph 
(d)(5)(v)(B) and (2} the end of such 
accounting period for December 31.) The 
revaluation rules of paragraph (d)(2) (iv) :. 
and.(v} of this section do not apply to ·­
automobiles valued under this 
paragraph (d)(5}(v). 
. (C) Limitations on use of fleet-average 
rule. The rule provided in this paragraph ··1-" 
(d1(5)(v) may not be used for any 
automobile whose fair market value 
(determined pursuant to paragraphs :& 
{d}(S) (i) through (iv) of this section as of ll 
either the first date on which the ' 
automobile is made available to any -~-
employee of the employer for personal . ';.,.· · 
use or, if later. January 1, 1985) exceeds .'!1!11 

$16,500. In addition. the rule provided in 
this paragraph (d}(5)(v) may only be 
used for automobiles that the employer 
reasonably expects will regularly be 
used in the employer's trade or business. · 
Infrequent use oi the vehicle, such as for · 
trips to the airport or between the 
~mployer's multiple business premises, · · 

does not constitute regular use of the : ... ~.·~·-J_· vehicle in the employer's trade or : _ 
business. 

(D} Additional automobiles added ta 
the fleet. If the rule provided in this " 
paragraph (d)(5}(v) is used by an -

employer, It must be used for every _ --1~_.··~ automobile included in or added to the 
fleet that meets the requirements of 
paragraph (d}(5){v)(C) of this section. 
The fleet-average value in effect at the 
time an automobile is added to the fleet 

is treated as the fair market value of the .·.·1. automobile for purposes of determining 
the Annual Lease Value of the 
automobile until the fleet-average value 
changes pursuant to paragraph 
(d)(5)(v)(B) of this section. 

(E) Use of the fleet-average rule by 1 
employees. An employee can only use 1 
the fleet-average value if it is used by -~ 
the employer. If an employer uses the 1 
fleet-average value. and the employee ;.> 

uses the special valuation rule of ~ 
· paragraph (d) of this ~ ~ction. the · ~ 

employee must use the. fleet-average · -i(i 
value. -

(6) Consistency rules-(i) Use of the 
auton1obile lease vaiuJtion role by an : -~ 
employer. Except as provided in , 
paragraph (d)(5} (v)(B} of thit 1e1:tion, an '';j 
employer may adopt the automobile · ,! 
lease valuation rule of th11 paragraph (d) i! 
for an automobile only if the rule la · ~ 
adopted with respect to the la tar of the · 1 
period that begins on January 1. 1987, or ·' .­
tlwr Ont p<riod ln which the .. loO>obile J 

~., 

i' 
~ 
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is made available to an employee of the 
emplo~·er for personal use or. if the 
commuting valuation rule of paragraph 
(f) of this section is used when the 
automobile is first made available to an 
employee of the employer for personal 
use. the first period in which the 
commuting valuation rule is not used. 

·(ii) An employer must use the 
automobile lease valuation rule for all 
subsequent periods. Once the 
nutomobile lease valuation rule has 
been adopted for an automobile by an 
employer, the rule must be used by the 
employer for an subsequent periods in 
which the employer makes the · 
automobile available to any employee. 
except that the employer may. for any 
period during which use of the 
automobile qualifies for the commuting 
valuation rule of paragraph (0 of this 
section, use the commuting valuation 
rule with respect to the automobile. 

(iii} Use of the automobile lease 
rnluation rule by an employee. Except 
as provided in paragraph (c){2)(ii)(C) of 
this section. an employee may adopt the 
automobile lease valuation rule for an 
automobile only if the rule is adopted 
(A) by the employer and (B) with respect 
to the first period in which the 
automobile for which the employer 
{consistent with paragraph (d}(£)(i) of 
this section) adopted the rule is made 
available to that employee for personal 
use. or, if the commuting valuation rule 
of paragraph lf) of this section is used 
when the automobile is first made 
available to that employee for peri;onal 
use, the first period in which the 
commuting valuation rule is not used. 

(iv) An employee must use the 
automobile lease valuation rule for all 
subsequent periods. Once the 
automobile lease valuation rule has 
been adopted for an automobile by an 
employee. the rule must be used by the 
employee for all subsequent periods in 
which the automobile for which the rule 
is used is avai1able to the employee. 
except that the employee may, for any 
period during which use of the 
automobile qualifies for use of the 
commuting valuation rule of paragraph 
(f) of this section and for which the 
employer uses the rule. use the 
commuting valuation rule with respect 
to the automobile. 

(v) Replacement automobiles. 
Notwithstanding anything in this 
paragraph {P)l6} to tbe contrary, if the 
automobile lease valuation rule is used 
by an employer. or by an employer and 
an employee. with respect to a 
particular liutomobile. and .a 
replacement automobile is provided to 
the employee for the primary purpose of 
reducing Federal taxes. then the 
employer, or the:employer and the 

employee. using the rule must continue 
to use the rule with respect to the · 
replacement automobile. · 

(e) Vehicle cents-per-mile valuation 
rule-{1) In general-{i) General rule. 
Under the vehicle cents-per-mile 
valuation rule of this paragraph (e), if an 
employer provides an employee with the 
use of a vehicle that (A) the employer 
reasonably expec~ will be regularly 
used in the employer's trade or business 
throughout the calendar year (or such 
shorter period as the vehicle may be· 
owned or leased by the employer) or {BJ 
satisfies the requirements of paragraph 
(e)(l)(ii) of this section. the value of the 
benefit provided in the calendar year is 
the standard mileage rate provided in 
the applicable Revenue Ruling or 
Revenue Procedure ("cents-per-mile 
rate") multiplied by the total number of 
miles the vehicle is driven by the 
employee for personal purposes. For 
1985. the standard mileage rate is 21 
cents per mile for the first 15,000 miles 
and 11 cents per mile for all miles over 
15,000. See&y. • ~ 
sta~mno•• •· . 'ed 

. ~~::::::a:1~w;' ~rixample. if an 
employee drives 20.000 personal miles 
and 35,000 business miles in 1985. the 
value of the personal use of the vehicle 
is $3,700 {1s.oooxs.21+s.oooxs.11}. For 
purposes of this section. the use of a 
\'Chicle for personal purposes is any use 
of the vehicle other than use in the 
employee's trade or business of being ar.i 
employee of the employer. Infrequent 
use of the vehicle, such as for trips to 
the airport or between the employer's 
multiple business premises. does not 
constitute regular use of the vehicle in 
the employer's trade or business. 

(ii} Mileage Rule. A vehicle satisfies 
the requirements of this paragraph 
(e)(l)(ii} in a calendar year lf (A) it is 
actually driven at least 10.000 miles in 
the year. and (B) use of the vehicle 
during the year is primarily by 
employees. For example, if a vehicle is 
used by only one employee during the 
year and that employee drives a vehicle 
at least 10.000 miles in a calendar year, 
such vehicle satisfies the requirements 
of this paragraph (e}(1}{ii) even ;fall 
miles driven by the employee are 
personal. The requirements of this 
paragraph (e)(l)(ii), however. will not be 
satisfied if during the year the vehicle is 
transferred among employees in such a 
way which enables an employee whose 
use was at a rate significantly less that 
10.000 miles per year to meet the 10,000 
mile threshold. Assume 1hat an 
employee uses a vehicle for the first six 
months of the year and drives 2.000 
miles. and that vehicle Is then used by 
other employees who drive the vehicle 

8.000 miles in the last six months of the 
year. Because the rate at which miles 
were driven in the first six months of the 
year would result in only 4.000 miles 
being driven in the year, and because 
the first employee did not use the 
vehicle during the last six months of the 
year. the requirements of this paragraph 
(e)[l)(ii) are not satisfied. The 
requirement of paragraph (e}(l)(ii){B) of 
this section is deemed satisfied if 
employees use the vehicle on a 
consistent basis for commuting. If the 
employer does not own or lease the 
vehicle during a portion of the year. the 
10,000 mile threshold is to be reduced 
proportionately to reflect the periods 
when the employer owned or leased the 
vehicle. For purposes of this paragraph 
(e){l)(ii), use of the vehicle by an 
individual {other than the employee} 
whose use would be taxed to the 
employee is not considered use by the 
employee. L-

(iii) Limitation on use of the vehicle -;:-r::--
.cents-per-mile valuation rule. The value 
of the use of an automobile (as defined 
in paragraph (d)(l)(ii) of this section} 
may not be detennined under the 
vehicle cents-per-mile valuation rule of 
this paragraph (e} if the fair market 
value of the automobile (determined 
pursuant to paragraphs {d)(S) (i) through 
{iv) of this section as of the later o~ , 
January 1, 1985, or the first date on 
which the automobile is made available 
to any employee of the employer for 
personal use) exceeds the sum of the 
maximum recovery deductions 
allowable under section 280F(a}(2) for 
the first three taxable years in the 

placed · rvice during that ealen&a.r.,... 
recovery period for an automobile first I J 
yea or 1985, that value is $12.800. 

(2) e 1 · . r purposes 
of this paragraph (e). the tenn "vehicle" 
means any motorized wheeled vehicle 
manufactured primarily for use on 
public streets, roads, and highways. The 
term "vehicle" includes an automobile 
as defined in paragraph (d){l)(ii) of this 
section. , 

(3} Services included in. or excluded 
from. the cents-per-mile rote-(iJ 
Maintenance and insurance included. 
The cents-per-mile rate includ 0 s the fair 
market value of maintenance L f, and 
insurance for. the vehicle. An employer 
may not reduce the cents-per-mile rate 
by the fair market value of any service 
included in the cents-per-mile rate but 
not provided by the employer. An 
employer or employee may take into 
account the services provided with 
respect to the automobile by valuing the 
availability of the automobile under the 
general valuation rules of paragraph (b) 
of this section. 
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(ii) Fuel provided by the emp/O}'er-­
{A) Miles driven in the United States. 
Canada. and Mexico. With respect to 
miles driven in the United States. 
Canada, and Mexico, the cents-per-mile 
rate includes the fair market value of 
fuel provided by the employer. If fuel is 
not provided by the employer, the cents­
per-mile rate may be reduced by no 
more than 5.5 cents or the amount 
specified in any applicable Revenue 
Ruling or Revenue Procedure. For 
purposes of this section, the United 
States includes the United States and its 
territories. 

{B} Miles drfren outside the United 
States. Canada. and Mexico. With 
respect to miles driven outside the 
United States. Canada, and Mexico, the 
fair market value of fuel provided by the 
employer is not reflected in the cents­
per-mile rate. Accordingly, the cents­
per-mile rate may be reduced but by no 
more than 5.5 cents or the amount 
specified in any applicable Revenue 
Ruling or Revenue Procedure. If the 
employer provides the fuel in kind, it 
must be valued based on all the facts 
and circumstances. If the employer 
reimburses the employee for the cost of 
fuel or allows the employee to charge 
the employer for the cost of fuel. the fair 
market value of the fuel is generally the 
amount of the actual reimbursement or 
the amount charged. provided the 
purchase of fuel is at arm's length. 

(4) Valuation,of personaJ us1H1!J/y. 
The vehicleoents-per-mlle ulualion 
rule of this parqrapia (e) lllllJ emybe 
used to value the Jni1-clriven fi 
personal purpGIU; Thu. ..... · er 
tnut ............. ;,;;; { 
employee'• income with ~filie 
use ofa vehicle tbat ia equal't,: .. 
prodaet ehbe munber of ~miles 
driven by dae employee..-.,;; 
apprepriete C'lldl-per-mtle ..... The 
employer may not include in income a 
greater or lesser amount; for example, 
the employer may not include in income 
100 percent (all business and personal 
miles) of the value of the use of the 
vehicle. The term ''personal miles" 
means all 11tiles driven by the employee. 
except miles driven by the employee is 
the employee's trade or business of 
being an employee of the employer. 

(5} Consistency rules-{i} Use of the 
vehicle cents-per-mile valuation rule by 
on employer. An employer must adopt 
tht> vehicle·cents-per-mile valuation rule 
of this paragraph (e} for a vehicle by the 
later of the period that begins on 
January t, 1987, or the first period in 
which the vehicle is used by an 
employee of the employer for personal 
use or. if .the commuting valuation rule· 
of paragraph (f) of this section ls used 

when the vehicle is first used by an 
employee of the employer for personal 
use. the first period in which the 
commuting valuation rule is not used. 

(ii} An employer must use the vehicle 
cents-per-mile valuation rule far all 
subsequent periods. Once the vehicle 
cents-per-mile valuation rule has been 
adopted for a vehicle by an employer, 
the rule must be used by the employer 
for all subsequent periods in which the 
vehicle qualifies for use of the rule. 
except that (A) the employer may. for 
any period during which use of the 
vehicle qualifies for the commuting 
valuation rule of paragraph {f) of this 
section, use the commuting valuation 
rule with respect to the vehicle, and (B) 
if the employer elects to use the . 
automobile lease valuation rule of 
paragraph (d) of this section for a period· 
in which the vehicle does not qualify for 
use of the vehicle cents-per-mile 
valuation rule. then the employer must 
comply with the requirements of 
paragraph (d}{6) of this section. If the 

• vehicle fails to qualify for use of the 
vehicle cents-per-mile valuation rule 
during a subsequent period, the 
employer may adopt for such 
subsequent period and-thereafter any 
other special valuation rule for which 
the vehicle then qualifies. For purposes 
of paragraph (d)(6} of this section, the 
first day on which an automobile with 
respect to which the vehicle cents-per­
mile rule had been used fails to qualify 
for use of the vehicle cents-per-mile 
valuation rule may be deemed to be the 
first day on which the automobile is 
available to an employee of the 
employer for personal use. 

{iii) Use of the vehicle cents-per-mile 
valuation rule by an employee. An 
employee may adopt the vehicle cents­
per-mile valuation rule for a vehicle only 
if the rule is adopted (A) by the 
employer and {B) with respect to the 
first period in which the vehicle for 
which the employer {consistent with 
paragraph {e){S)(i) of this section) 
adopted the rule is available to that 
employee for personal ust:. or, if the 
commuting valuation rule of paragraph 
(f) of this section is us .d by both the 
employer and the empioyee when the 
vehicle is first used by an employee for 
personal use, the first period in which 
the commuting valuation rule is not 
used. 

{iv} An employee must use the vehicle 
cents-per-mile valuation rule for all 
subsequent periods. Once the vehicle 
cents-per-mile valuation rule has been 
adopted for a vehicle by an employee, 
the rule must be used by the employee· 
for all subsequent periods of personal 
use of the vehicle by the employee for 

;:"> 
which the rule is used by the employer, .... 
except that the employee may, for any 
period during which use of the vehicle 
qualifies for use of the commuting 
valuation rule of paragraph {f) of this 
section and for which such rule is used 
by the employer. use the commuting 
valuation rule with respect to the 
vehicle. · 

{v) Replacement vehicles. 
Notwithstanding anything in this . . 
paragraph (e}{5) to the contrary, if the ... 

vehicle cents-per-mile valuation rule is · .,. . .. 
used by an employer, or by an employer . 
and an employee, with respect to a ~ 
particular vehicle. and a replacement • 
vehicle is provided to the employee for 
the primary purpose of reducing Federal ~ 
taxes, then the employer, or the ~ 
employer and the employee, using the _· · • · 
rule must continue to use the rule with · 
respect to the replacement vehicle if the 
replacement vehicle qualifies for use of 
therule. ~; 

(f) Comm ~ 
senera/. U . . .. ·· ... · 
rule of this paragraph (£), the v.a ue 
the commuting use of an employer· 
provided vehicle may be determined - -
pursuant to paragraph (f)(S) of this 
section if the following criteria are met 
by the employer and employees with 
respect to the vehicle: 

{i) The vehicle is owned or leased by 
the employer and is provided to one or 
more employees for use in connection 
with the employer's trade or business 
and is used in the employer's trade or 
business: 

(ii} F.- IJona fide noncoa~satory 
busineffre~the i~ehequires 
the employee to commute to and/ or . 
from work in the vehicle; 

(iii) "nle employer baa established a 
written.policy \,\Dder which the 
employee may not use the vehlde £or .. 

~::J:~:::.=luse · j 
(such as a stop for a personal errand, on ' 
the way between .a business delivery · • .~ 
and the employee's home); · 11 

{iv) Except for de minimis personal · ~ 
use. the employee does not use the · · ·'<! 

vehic~ '9r any personal purpose other : . :: 
than co1nnn1tiDs: and ~ i 

{v) The employee required to use the .'~ 
vehicle for commuting is not a control ?. 
employee of the employer (u defined in ·~ 
paragraphs [f) (5) and (6) of this section).·-~ 
If the vebic<lt ia a cba'IA,.n · · • i 
· vehiae;1Ji8:-~tfi&~ ~rule of J·~ 
thia~*@·~--~to .;'.., 
·vab.ie.,commlltkllut -.IQY .. ·.: 
passenger wbo· coainiut*llt1he vehicle: ·:. ! 
1berutemay1'eu.ed.....-,tovalue: · 
the colfunutb\a•of•cUvtf••· ;J 
Personal use of a vehicle i1 all use of the. · 4 

vehicle by the employee that la not used '..¥ ... 
..: ;\ 
. ·it 

.~ 
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in the employee's trade or business of 
being an employee of the employer. 

(2) Special rules. Notwithstanding 
anything in paragraph (f}(~) of this 
section to the contrary. the following 
special rules apply- · 

(i) Written policy not required i111985. 
Th•1"JHcJ• ...... •' aaraph 
(l'J(t)(iii) Gf tMi . . .. ·. .·. • ... ·• 111. -

penonel uae neelnot.lfe wntt~ with . 
respec;t t,e, .•• ~,.ifttiilaie wlildl 
occun pri«tO f8uery1, 1986; 

{ii) Commuting use during 1985. For 
commuting use that occurs after 
December 31, 1984. but before January 1, 
1986, the restrictions of paragraph 
(f)(1)(v) of this section shall be applied 
by substituting "an employee who is an 
officer or a five-percent owner of th~ 
employer" in lieu of "a control 
employee". For purposes of determining 
who is a five-percent owner. any 
individual who owns (or is considered 
as owning) five or more percent of the 
fair market value of an entity (the 
"owned entity") is considered a five­
percent owner of all entities that would 
be aggregated with the owned entity 
under the rules of section 414 (b), (c), or 
(m). An employee who is an officer of an 
employer shall be treated as an officer 
of all entities treated as a single 
employer pursuant to section 414 (b), (c), 
or (m). The definitions provided in 
paragPaphs (f)(S)(i) and (1)(6) of this 
section may be used to define an officer; 
and 

(iii} Control employee exception. If the 
\'chicle in which the employee is 
required to commute is not an 
automobile as defined in paragraph · 
(d)[l}(ii) of this section. the restrictions 
of paragraph {O(l){v} of this section do 
not apply. 

{3} Commuting value-(i) $1.50 per 
one- way commute. If the requirements 
of this paragraph {f) are satisfied, the 
value of the commuting use of an 
employer-provided vehicle is $1.50 per 
one-way commute (e.g .• from home to 
work or from work to home). 

(ii) Value per employee. If there is 
1:1ore than one employee who commutes 
in the vehicle, such as in the case of an 
rmployer-sponsored car pool. the 
am'ount indudible in the income of each 
employee is $1.50 per one-way commute. 
Thus. the amount includible for each 
round-trip commute is $3.00 per 
employee. 

{4) Definition of ~·ehicle. For purposes · 
of this paragraph (f}, the term "vehicle" . 
means any motorized wheeled vehicle 
manufactured primarily for use on. 
puulic streets. roads, and highways. The 
term "vehicle" includes an automobile 
as defined in paragraph (d}(l}(ii) of this . 
section. 

(5) Control employee defintld-Non-
govemment employer. For purposes of 
this paragraph (f}, a control employee of 
a non-gove~ent employer is any 
employee-

{i} Who is a Board- or shareholder­
appointed. confirmed. or elected officer 
of the employer. 

(ii) Who is· a director of the employer, 
or 

{iii) Who owns a one-percent or 
greater equity. capital, or profits interest 
in the employer. 
For purposes of determining who is a 
one-percent owner under paragraph 
(f}(S)(iii) of this section. any individual 
who oWns (or is considered as owning 
under section 318(a) or principles similar 
to section 318(a) for entities other than 
corporations) one percent or more of the 
fair market value of an entity (the 
"owned entity") is considered a one­
percent owner of all entities which 
would be aggregated with the owned 
entity under the rules of section 414 (b), 
(c), or {m). An employee who is an 
officer of an employer shall be treated 
as an officer of all entities treated as a 
single employer pursuant to section 414 
(b), {c) or [m}. 

(6) Control tNnP/OytNJ ~ 
Government employer. For purposes of• 
this paragraph {f), a cOiltrol employee of 
a government employer if any- . 

(i} !lected official, 
(ii) Federal employee who ii 

appointed by the.Pmidebt and 
confumed by the Senate. Jn the case of 
commissioned officers of the United 
States ~ed Forces, an officer is any 
individual with the rank of brigadier 
general or above or the rank of rear 
admirJd {lower half) or above; or 

(iii) State or 1oc:a.l executiv• officer 
compaiable to tbe individuals described 
in paragraph (f){6) {i) and {ii) of this 
section. 
For purposes of this paragraph (f). the 
term "government" includes any 
Federal. state, or local governmental 
unit. and any agency or instrumentality 
thereof. 

(g) Non-commercial flight valuation 
rule-(1) In general. Under the non­
commercial flight valuat!-:>n rule of this 
paragraph (g). if an employee is 

{2} Eligible flights and eligible 
aircraft. The valuation rule of this 
paragraph (g) may be used to value 
flights on all employer-provided aircraft, 
including helicopters. The valuation rule 
of this paragraph (g) may be used to 
value international as well as domestic 
flights. The valuation rule of this 
paragraph (g) may not be used to value 
a flight on any commercial aircraft on 
which air transportation is sold to the 
public on a per-seat basis. For a special 
valuation rule relating to certain flights 
on commercial aircraft, see paragraph 
(h) of this section. 

(3) Definition of a f/ight-(i} General 
rule. Except as otherwise provided in 
paragraph (g}{3)(iii) of this section 
(relating to intermediate stops). for 
purposes of this paragraph (g), an 
individual's flight is the distance (in 
statute miles) between the place at 
which the individual boards the aircraft 
and the place at which the individual 
deplanes. 

(ii) Valuation of each flight. Under the 
valuation rule of this paragraph (g}. 

• value is determined separately for each 
flight. Thus, a round-trip is comprised of 
at least two flights. For example, an 
employee who takes a personal trip on 
an employer-provided aircraft from New 
York, New York to Denver, Colorado, 
Denver to Los Angeles. California. and 
Los Angeles to New York bas taken 
three flights and must apply the aircraft 
valuation formula separately to each 
flight. The value of a flight must be 
determined on a passenger-by­
passenger basis. For example, if an 
individual accompanies an employee 
and the flight taken by the individual 
would be taxed to the employee, the 
employee would be taxed on the special 
rule value of the flight by the employee 
and by the individual. 

provided with a flight on an employer­
provided aircraft, the value of the flight 
is calculated using the aircraft valuation 
formula provided in paragraph {g)(S) of 
this section. Except as otherwise 
provided. for purposes of this paragraph 
(g). a flight provided to.a person whose · 
flight would be taxable to an employee_ 
as the recipient is referred to as 
provided to the employee. and a flight 
taken by such person is considered a 
flight taken by the employee. 

'. > .• ' ••• 

(iii} Intermediate stop. If the primary 
purpose of a landing is necessitated by 
weather conditions. by an emergency, 
for purposes of refueling or obtaining 
other services relating to the aircraft, or 
for purposes of the employer's business 
unrelated to the employee whose flight 
is being valued {"an intermediate stop"), 
the distance between the place at which 
the trip originates and the place at 
which the intermediate. stop occurs is 
not considered a flight. For example. 
assume that an employee's trip 
originates in St. Louis. Missouri. on 
route to Seattle, Washington. but, 
because of weather conditions. the 
aircraft lands in Denver, Colorado, and 
the employee stays in Denver overnight. 
Assume further that the next day the 
aircraft flies to Seattle where the 
employee deplanes. The employee's 
flight is the distance between the airport 
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in St. Louis and the airport in Seat\le. 
Assume that a trip originates in New 
York. New York, with five passengers 
and makes an intermediate stop in 
Chicago, lllinois. before going on to Los 
Angeles. California_ If one of the five 
passengers deplanes in Chicago, the 
distance of that passenger's flight would 
be the distance between the airport in 
New York and the airport in Chicago. 
The intermediate stop is disregarded 
when measuring the flights taken by 
each of the other passengers. Their 
flights would be the distance between 
the airport in New York and the airport 
in Los Angeles. 

(4) Personal and non-personal 
flights-(i) In general. The valuation 
rule of this paragraph {g) applies to 
personal flights on employer-provided 
aircraft A personal flight is one the 
value of which is not excludable under 
another section of subtitle A, such as 
under section 132(d) (relating to a 
working condition fringe). However. 
solely for purposes of paragraphs 
(g)(4)(ii) and {g){4)(iiiJ of this section. 
references to personal flights do not 
include flights a portion of which would 
not be excludable by reason of section 
274.(c). 

(ii} Trip primarily for employer's 
business. If an employee combines. in 
one trip, personal and business flights 
on an ~mp!oyer-provided aircraft and 
the employee's trip is primarily for the 
employer's business (see § 1.152-
2(b )(2)). the employee must include in 
income the excess of the value of all the 
flights that comprise the trip over the 
value of the flights that would have been 
taken had there been no personal flights 
but only business flights. For example, 
assume that an employee flies on an 
employer-provided aircraft from 
Chicago. Illinois to Miami. Florida, for 
the employer's business and that from 
Miami the employee flies on the 
employer-provided aircraft to Orlando. 
Florida, for personal purposes and then 
flies back to Chicago. Assume further 
that the primary purpose of the trip is for 
the employer's business. The amount 
includible in income is the excess of the 
value of the three flights {Chicago to 
Miami. Miami to Orlando, and Orlando 
lo Chicago), over the value of the flights 
that would have been taken had there 
been no personal flights but only 
business flights {Chicago to Miami and 
Miami to Chicago). 

(iii} Primarily personal trip. In an 
employee combines, in one trip, 
personal and business flights on an 
employer-provided aircraft and the 
aircraft's trip is primarily personal {see 
§ 1.162-2(b}{2)}, the amount includible in 
the employee's income is the value of 

the personal flights that would have 
been taken had there been no business 
flights but only personal flights. For 
example. assume that an employee flies 
on an employer-provided aircraft from 
San Francisco. ·California. to Los 
Angeles. California. for the employer's 
business and that from Los Angeles the 
employee flies on an employer-provided 
aircraft to Palm Springs. California. 
primarily for personal reasons and then 
flies back to San Francisco. Assume 
further that the primary purpose of the 
trip is personal. The amount incJudible 
in the employee's income is the value of 
personal flights that would have been 
taken had there been no business flights 
but only personal flights (San Francisco 
to Palm Springs and Palm Springs to San 
Francisco). 

(iv) Application of section 274{c). The 
value of employer-provided travel 
outside the United States away from 
home may not be excluded from the 
employee's gross income as a working 
condition fringe, by either the employer 

. or the employee. to the extent not 
deductible by reason of section 274(c}. 
The valuation rule of this paragraph {g) 
applies to that portion of the value of 
any flight not excludable by reason of 
section 274(c}. Such value must be 
included in income in addition to the 
amounts determined under paragraphs 
(g)(4}[ii) and (g){4){iii) of this section. 

(v} Flight by individuals who are not 
personal guests. If an individual who is 
not an employee of the employer 
proviliing the aircraft is on a flight. and 
the individual is not the personal guest 
of any employee, the flight by the 
individual is not taxable to any 
employee of the employer providing the 
aircraft. The rule in the preceding 
sentence applies where the individual is 
provided the flight by the employer for 
noncompensatory business reasons of 
the employer. For example. assume that 
G, and employee of company Y, 
accompanies A. an employee of 
company X. on company X's aircraft for 
the purpose of inspecting land under 
consideration for purchase by company 
X from company Y. The flight by G is 
not taxable to A. 

(5) Aircraft valuation formula. Under 
the valuation rule of this paragraph (g), 
the value of a flight is determined by 
multiplying the base aircraft valuation 
formula for the period during which the 
flight was taken by the appropriate 
aircraft multiple (as provided in 
paragraph (g)(7) of this S!Ction) and then 
adding the applicable terminal charge. 
The base aircraft valuation formula 
(also known as the Standard Industry 
Fare Level formula or SIFL} in effect on 
June 30, 1985, is as follows: {$.1402 per 

mile for the first 500 miles. S.10G9 per 
mile for miles between 501 and 1500. 
and $.1028 per mile for miles over 1500}. 
The terminal charge in effect on June 30. 
1985. is $25.62. The SIFL cent.s-pt:r-milc 
rates in the formula and the terminal 
charge are calculated by the Department 
of Transportation and are revised semi­
annually. 

(6) SJFL formula in effect for a 
particular flight. For purposes of this 
paragraph (g}, in determining the value 
of e particular flight during the first six 
months of a calendar year, the SIFL 
formula (and terminal charge) in effect 
on December 31 of the preceding year 
applies, and in determining the value of 
a particular flight during the last six ' 
months of a calendar year. the SIFL 
formula (and terminal charge) in effect 
on June 30 of that year applies. The 
following is the SIFL formula in effect on 
December 31, 1984: {$.1480 per mile for 
the first 500 mHes, $.1128 per mile for 
miles between 501 and 1500, and $.1085 
per mile for miles over 1500}. The 
terminal charge in effect on December 
31, 1984, is $27.05. 

(7) Aircraft multiples-{i) In general. 
The aircraft multiples are based on the 
maximum certified takeoff weight of the 
aircraft For purposes of applying the 
aircraft valuation formula described in 
paragraph (g}{5) of this section. the" 
aircraft multiples ere as follows: 

(In peteant] 

Maximum C8l'1ified takeol1 w<ligtlt al I 1he ~ Control ,..,,,.. 
~ CO'lltOI 

6.000 lb&. Ot ---------·-i 62.5 -:: 
6.001lo10.000 lbs---·-·····---···-·· 1250 r.l' 
10.001 IQ 25.000 lbs.,_ ......... _ ...••. - .... I 300 0 31 .3 
25.001 lbL er""'"'·--·-----·-~ 400 o 31.3 

' 

(ii) Flights treated as provided a to 
control employee. Except as provided in 
paragraph (g)(lO) of this section. any 
flight provided to an individual whose 
flight would be taxable to a wntrol · 
employee {as defined i:: paragraph (g)(B) 
and (9) of this section) as the recipient 
shall be valued as if such flisht has been 
provided to that control employee. For 
example, assume that the chief 
executive officer of an employer. his 
spouse. and his two children fly on an -
employer-provided aircraft for personal 
purposes. Assume further that the 
maximum certified takeoff w.oight of the 
aircraft is 12,000 lbs. The amount · 
indudible in the employee's income is 4 
x ((300 percent x base aircraft valuation 
formula} plus the applicable terminal ... 
charge). 
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(8) Control t:'mployee dcfined­
Nongm·ernment employer. For purposes 
of this paragraph (g}. a control employee 
of a non-government employer is any 
employee-

{i) Who is a Board- or shareholder. 
appointed. confirmed. or elected officer 
of the employer, limited to the f esser of 
(A) one-percent of all emplo~'ees 
(increased to the next highest integer. if 
not an integer) or (BJ ten employees: 

(ii) Whose compensation equals or 
exceeds the compensation of the top one 
percent most highly-paid employees of 
the employer (increased to the next 
highest integer, if not an integer) limited 
to a maximu91 of 25 employees; 

{iii) Who owns a ten-percent or 
greater equity, capital or profits interest 
in the employer; or 

(iv) Who is a director of the employer. 
For purposes of this paragraph (g). any 
employee who is a family member 
{within the meaning of section Z67(c)(4)) 
of a control employee is also a control 
employee. Pursuant to this paragraph 
(g)(8). an employee may be a control 
employee under more than one of the 
requirements listed in paragraphs (g)(8} 
(i} through (iv} of this section. For 
example. an employee may be both an 
officer under paragraph (g)(8)(i) of this 
section and a highly-paid employee 
under paragraph (g){8)(ii) of this section. 
ln this case, for purposes of the officer 
limitation rule of paragraph (g}(8)(i) of 
this section and the highly-paid 
employee limitation rule of paragraph 
(g)(B)(ii) of this section. the employee 
would be counted as reducing both such 
limitation rules. In no event shall an 
employee whose compensation is less 
than $50.000 be a control employee 
under paragraph (g}(8)(ii) of this section. 
For purposes of determining who is a 
ten-percent owner under paragraph 
(g)(R)(iii) of this section, any individual 
who owns (or is considered as owning 
under section 318(a) or principles similar 
to section 318(a) for entities other than 
corporations} ten percent or more of the 
fair market value of an entity (the 
"owned entity") is considered a ten· 
percent owner of all entities which 
would be aggregated with the owned 
entity under the rules of section 414 (b), 
(c). or (m). For purposes of determining 
who is an officer under paragraph 
(g)(S)(i) o~ this section. notwithstanding 
anything in this section to the contrary. 
if the employer would be aggregated 
with other employers under the rules of 
section 414 {bl. (c). or {m). the officer 
definition and the limitations are 
applied to each separate employer 
rather than to the aggregated employer. 
If applicable, the officer limitation rule 
of paragraph (g}(8)(i) of this section is 

applied to employees in descending 
order of their compensation. Thus. if an 
employer has 11 board-appointed 
officers. the employee with the least 
compensation of those officers would 
not be an officer under paragraph 
{g)(B)(i) of this section. For purposes of 
this paragraph (g). the term 
"compensation" means the amount 
reported on a Form W-Z as income for 
the prior calendar year. Compensation 
includes all amounts received from all 
entities treated as a single employer 
under section 414 (b), (c). or (m). 

(9) Control employee defined­
Go~·ernment. For purposes of this 
paragraph {g). a control employee of a 
go\'ernment employer is any-

(i) Elected officials; 
(ii) Federal employee who is 

appointed by the President and 
confirmed by the Senate. In the case of 
commissioned officers of the United 
States Arm~d Forces, an officer is any 
indi\'idual with the rank or brigadier 
general or above or the rank of rear 
admiral {lower half) or above; or 

(iii) State or local executive officer 
comparable to the individuals in 
paragraph (g}(9)(i) and (ii) of this 
section. 

For purposes of this paragraph (g). the 
term "government" includes any 
Federal. state, or local government unit, 
and aoy agency or instrumentality 
thereof. 

(10) Seating capacity rule-{i) Jn 
general. Where 50 percent of more of the 
regular passenger seating capacity of an 
aircraft (as used by the employer) is 
occupied by individuals whose flights 
are primarily for the employer's 
business (and whose flights are 
excludable from income under sectiog 
132[d)), the value of a flight on that 
aircraft by any employee who is not 
flying primarily for the employer's 
business (or who is flying primarily for 
the employer's business but the value of 
whose flight is not excludable under 
section 132(d) by reason of section 
274{c)J is deemed to be zero. See 
§ 1.132-ST which limits the exclusion 
under section 13Z{d} to situations where 
the employee receives the flight in 
connrction with the performance of 
services for the employer providing the 
aircraft. For purposes of this paragraph 
(g){lO), the term "employee" includes 
only employees and partners of the 
employer providing the aircraft and does 
not include independent contractors and 
directors of the employer. 

For purposes of this paragraph (g)(10), 
the second sentence of paragraph (gJ(l) 
of this section will not apply. Instead. a 
fli~ht taken by an individual who is 
either treated as an employee pursuant 
to section 13Z(f}{l) or whose flight is 

tn~atcd as a flight taken by an employee 
pursuant to section 132( f)[Z) is 
considered a flight taken by an 
employee. If (A) a flight is considered 
taken by an individual other than an 
employee (as defined in this paragraph 
{g)(lO)). (BJ the v1:1lue of that individual's 
flight is not excludable under section 
132(~}. and (C) the seating capacity rule 
of this paragraph (g)(lO} otherwise 
applies. then the value of the flight 
provided to such an individual is the 
value of a flight provided to a non­
control employee1even if the individual 
who would be taxed on the value of 
such individual's flight is a control 
employee). · 

(ii) Application of SO-percent test to 
multiple flights. The sealing capacity 
rule of this paragraph {g)(10) must be 
met both at the time the individual 
whose flight is being valued boards the 
aircraft and at the time the individual 
deplanes. For example. assume that 
employee A boards an employcr­
provided aircraft for personal purposes 
in New York, New York, and that at that 
time 60 percent of the regular passenger 
seating capacity of the aircraft is 
occupied by individuals whose flights 
are primarily for the employer's 
business (and whose flights are 
excludable from income under section 
132(d)J ("the business passengers"). If 
the aircraft flies directly to Hartford. 
Connecticut where all of the passcn~rrs. 
including A. deplane, the requircmer.ts 
of the seating capacity rule of this 
paragraph (g)(10) have been satisfH·d If 
instead, some of the passengers. 
including A. remain on the aircraft in 

Hartford and the aircraft continue5 u:-: ~" 
Boston. Massachusetts. where thn· all 
deplane. the requirements of the s~1i: ~i;: 
capacity rule of this paragraph [gl(Hl) 
will not be satisfied unless at led st ~o 
percen1 of the seats comprising the 
aircrcift's regular passenger seat1m2 
capacity were occupied by the buc•nr''' 
passen~ers at the time A deplanes 1r 
Boston. 

(iii) Regular passenger seatinp: 
capacity. The regular passenger st;,,lir.ii 
capacity of an aircraft is the maxirnum 
number of seats that have at ar.r time 
been on the aircraft (while ownerl or 
leased by the employer). Except to t! 
extent excluded pursuant to paragr"; 
{gl(10)(v) of this section, regulc.r sC'u • ·~ 
capacity includes all seats which r... , 
be occupied b;• members of the f11iih: 
crew. It is irrelevant that on a part1c~.<1r 
flight. less than the maximum numbt:r .,f 
seats are available for use. becai.:5e. fur 
example, some of the seats are remrl\ P<l 
When determining the maximum 
number of seats. those seats that cor.r'"' 
at any time be legally used during 



takeoff and are not any time used during 
takeoff are not counted. 

(iv} Examples. The rules of paragraph 
(g){lOj{iii} of this section are illustrated 
by the following examples: 

E;icomple (1). Employer A and employer B 
order the same aircraf(. except that A orders 
it with 10 seats and Borders it with eight 
seats. A always uses its aircraft as a 10-seat 
aircraft; B always uses its aircraft as an eight· 
seat aircraft. The regular passenger seating 
capacity of A ·s aircraft is 10 and of B's 
aircraft is eight. 

Example (2). Assume the same facts as in 
example (l ). except that whenever A's chief 
executive officer and spouse use the aircraft 
eight seats are removed. Even if substantially 
all of the use of the aircraft is by the chief 
executive officer and spouse the regular 
passenger seating capacity of the aircraft is 
10. 

Example (3). Assume the same facts as in 
example {1). except that whenever more than 
eight people want lo fly in B's aircraft, two 
extra seats are added. Even if substantially 
all of the use of the aircraft occurs with eight 
seats, the regular passenger seating capacity 
of the aircraft is 10. 

(v) Seats occupied by flight crew. 
When determining the regular passenger 
seating capacity of an aircraft, any seat 
occupied by a member of the flight crew 
(whether or not such individual is an 
employee of the employer providing the 
aircraft} shall not be counted, unless the 
purpose of the flight by such .individual 
is not primarily to serve as a member of 
the flight crew. If the seat occupied by a 
member of the flight crew is not counted 
as a passenger seat pursuant to the 
previous sentence, such member.of the 
flight crew is disregarded in applying 
the 50 percent test described in the first 
sentence of paragraph (g)(lO}{i} of this 
section. For example, assume that, prior 
to the application of this paragraph 
{g}(lO)(v), the regular passenger seating 
capacity of an aircraft is two seats. 

Assume further that an employee 
pilots the aircraft and that the 
employee's flight is not primarily for the 
employer's business. If the employee's 
spouse occupies the other seat for 
personal purposes, the seating capacity 
rule is not met and the value of both 
flights must be .included in the 
employee's income. If. however, the 
employee's flight were primarily for the 
employer's business {unrelated to 
serving as a member of the flight crew}, 
then the seating capacity rule is met and 
the value of the flight for the employee's 
<;pouse is deemed to be zero. If the 
tmlployee's flight were primarily to serve 
as a member of the flight crew. then the 
seating cap13city rule is not met and the 
value of a flight by any passenger for 
primarily personal reasons is not 
deemed lo be zero. . 

(11) Erroneous use of the non­
commercial flight valuation rule-{i) In 
general. If the non-commercial flight 
valuation rule of this paragraph {g) is 
used by an employer or a rontrol 
employee, 88 the case may be, on a 
return 88 originally filed, on the grounds 
that either the control employee is not in 
fact a rontrol employee, or that the . 
aircraft is within a specific weight 
classification. and either position is 
subsequently determined to be 
erroneous. the valuation rule of this 
paragraph {g) (including paragraph 
(g)(13) of this section) is not available to 
value the flight taken by that control 
employee by tl:te person or persons 
taking the eITOneous position. With 
respect to the weight classifications, the 
previous sentence does not apply if the . 
position taken is that the weight of the 
aircraft is greater than it is subsequently 
determined to be. If. with respect to a 
flight by a control employee, the seating 
capacity rule of paragraph {g){10) of this 
section is used by an employer or the 
control employee, as the case may be, 
on a return as originally filed, and it is 
subsequently determined that the 
requirements of paragraph (gJ{lO) of this 
section were not met, the valuation rule 
of this paragraph {g) {including 
paragraph (g)(13) of this section) is not 
available to value the flight taken by 
that control employee by the person or 
persons taking the erroneous position. 

(ii) Value of flight excluded as a 
working condition fringe. 1f either an 
employer or an employee, on a return as 
originally filed. excludes from the ' 
employee's income or wages the value 
of a flight on the grounds that the flight 
was excludable as a working condition 
fringe under section 132, and that 
position is subsequently determined to 
be erroneous. the valuation rule of this 
paragraph [g) (including paragraph 
{g)[13) of this section) is not available to 
value the flight taken by that employee 
by the person or persons taking the 
erroneous position. 

{12} Consistency rules-{)) Use by the 
employer. Except as otherwise provided 
in paragraphs {g)(ll) an.d (g)(13}(iv) of 
this section. if the non-commercial flight 
valuation rule of this paragrc ih (g) is 
used by an employer to valu<:- flights 
provided in a calendar year, the rule 
must be used to value all flight's 
provided in the calendar year. 

{ii) Use by the employee. Except as 
otherwise provided in paragraphs {g}(ll) 
and {g){13}{iv) of this section. if the non­
commercial flight valuation rule of this 
paragraph (g) is used by an employee to 
value a flight taken in a calendar year, 
the rule must be used to value all flights 
taken in the calendar year. 

(13) Transitional valuation rule-{i) In · 
general. Uthe value of a flight •1 
determined under this paragraph (g)(13) :·· 
is lower than the value of the flight j 
otherwise determined under paragraph ·-;; 
(g} of this section. the value of the Hight .,. 
is the Jower amount. The transitional ... 
valuation rule of this paragraph (g)(13) is "'.". 
available only for flights provided after ·,.. 
December 31. 1984, end before January ~ 
l, 1966. . ·1 

(ii) Transitional valuation rule ' [f 
aircraft multiples. The appropriate :1 
air~ multiples under the transitional. i-1 
valuation rule are as follows: -7~ 

{A) 125 percent of the base aircraft . ~\ 
valuation formula, plus the applicable ·.~ 
terminal charge, for any flight by any 
employee who is not a key employee {as 
defined in paragraph {g](13)(iii) of this -~ 
section.) 

(B} izs percent of the base aircraft 
valuation formula, plus the applicable 
terminal charge, for a flight by a key 
employee if there is a primary business 
purpose of the trip by the aircraft. For 
purposes of this paragraph (g}(13}[ii} (B}, 
entertaining an employee or other 
individual is not a business purpose. 

{C) 600 percent of the base sircraft 
valuation formula, plus the applicable .~ 
terminal charge, for a flight by a key 
employee if there is not primary 
business for the trip by the aircraft. 

. Where there is no business purpose for 
the trip by the aircraft, the alternative 
valuation rule may not be used to value 
a flight by a key employee. For purposes 
of this section, compensating an 
employee is not a business purpose. 

{iii} Key employee defined. A "key 
employee .. is any employee who is a 
five-percent owner or an officer of the 
employer, or who, with respect to a 
particular trip by the aircraft. controls 
the use of the aircraft. For purposes of 
determining wbo is a five-percent 
owner, any individual who owns (or is 
considered as owning) five or more 
percent of the fair market value of an 
entity {the "owned enti1y") is considered 
a five-percent owner of all entities that 
would be aggregated with the owned 
entity under the rules of section 414{b), 
(c). or (m). 

{iv} Erroneous use of transitional 
valuation role. If the transitional 
valuation rule is used by an employer or 
a key employee. as the case may be. on 
a return as originally filed, on the 
grounds that-

(A) The key employee is not .in fact a · 
key employee. 

(B) An aircraft trip had a primary 
business purpose. or 

(C) An aircraft trip had some business 
pmpose. 
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and such position is subsequently 
determined to be erroneous, neither the 
transitional valua,tion rul~ nor the non­
commerdal flight valuation rule of this 
paragraph (g) is available to value &uch 
flight taken by that key employee by the 
person or persons taking the erro:1cous 
position. -

(h) Commercial flight valuotioll ru/e­
(1) In genera!. Under the commercial 
flight valuation rule of this paraizraph 
(h}, the value of a space-available flight 
(as defined in paragraph {h)(2) of this 
section) on a commercial aircraft is 25 
percent of the actual carrier's highest 
UIJ.Testricted coach fare in effect for the 
particular flight taken. 

(2} Space-o·•cilable flight. The 
corumercial flight valuation rule of this 
paragraph {h) is available to value a 
space-available flight. The term "spac.e­
available flight" means a flight on a 
commercial aircraft (i} for which the 
airline (the acutal carrier) incurs no 
substantial additional cost (including 
forgone revenue} determined wit.lieut 
rega:-d to an)' amount paid for the flight 
and Cii) which is subject to the same 
types of restrictions customarily"' 
associated with flying on an employee 
"standby" or "space-available" basis. A 
flight may be a space-available flight 
even if the airline that is the actual 
carrit:r is net the employer of the 
e?nplcyee. 

(:i) Commercial aircraft. IC the actual 
earner does not offer. in tlie ordinary 
course of its business, air trani;portation 
tc customers on a per-seat basis. the • 
commercial flight valuation rule of this 
paragraph (h} is not available. Thus. if. 
in the ordinary course of its line of 
business, lhe employer only offers air 
transpcrtation to customers on a charter 
basis, the com.merical flight valuation 
r..ile of this paragraph {h) may not be 
used to v&bP. a space-available flight on 
the employer's aircraft. Similarly, if. in 
tbf. ordina:r course of its line of · 
business, an employer only offers air 
transportation to customers for the 
transport of cargo, the commercial flight 
vaiuation rule of this paragraph (h) may 
not be used to value a space-available 
flight on the employer's aircraft. 

(4) Timing of inclusion. The date tliat 
the flight is taken is the relevant date for 
purposes of applying section 61{a){l) 
and this section to a space-available 
flight on a commercial aircraft. The date 
of purchase or issuance of a pass or 
ticket is not relevant. Thus, this section 
spplies to a flight taken on or after 
January 1, 1985, regardless of the date on 
which the pass or ticket for the flight 
was purchased or issued. 

(5) Co11siste:1cy ru/es-{i} Use by 
employer. If the commercial flight 
valuation role of this paragraph th} is 

used by an employer to value flights 
provided in a calendar yenr, the rule 
m\lst be used to value all flights 
provided in the calendar year. 

(ii) Use by employee. If the 
commercial flight valuation rule of th:s 
pi:m::graph (h) is used by an employee to 
value a flight taken in a calendar year, 
the rule must be used to value all flights 
taken hy such employee in the calendar 
year. 

(i} [Reserved[ 
(j) Valuation of meals prO'lrided ot an 

emp!o;·er-operatod eating facility for 
employees-{1) Jn general. The 
valuation rule of this paragraph m may 
be used to value a meal provided at an 
employer·operatt::d eating facility for 
employees (as defined in§ 1.132-7T}. 
For r.tles r13lating to an exclusion for the 
value of meals provided at an employer· 
ope1atl!d eating facility for employees, 
see § 1.132-7T. 

(2) Va/I.!a!ion formula-(i) In gerrerol. 
The \'alue of all meals provided at an 
err.ploycr-operated eating facility for 
employees during a calendar year is 150 
percent of the direct operaitng costs of 
the eating facility {''total meal value"). 
For purposes of this paragraph (j), tt.e 
definition of direct operating costs 
provided in § 1.132-7T applies. The 
laxa!::le value of meals provided et an 
eating faci!Hy may be determined in two 
ways. The "individual meal subsidy" 
may be treated as the taxable value of a 
meal provided at the eating fecility (see 
paragraph (j} {2) (ii) of this section). 
Alternatively, the employer may 
allocate the .. total meal subsidy" among 
employees (see paragraph rn (2) (iii} of 
this section). · 
· {ii) '1ndi;•idual meal subsidy" def.'ned. 

The "individual meal subsidy" is 
determined by multiplying the price 
charged for a particular meal by a 
fraction, t.lie numerator of which is the 
total rr.eal value a."ld the denornina:or of 
which is the gross receipts of the eating 
facility, and then subtracting the amount 
paid for !lie meal. The taxable value of 
meals provided to a particular employee 
during a calendar year. therefore, is the 
su..m of the individual meal subsidies 
provided to the employee during the 
calendar year. 

(iii} Allocation of "total meal 
subsidy." Instead of using the individuc.l 
meal value method, the employer may 
allocate the "total meal subsidy" (total 
meal value less the gross receipts of the 
facility} among employees in any. 
manner reasonable tinder the 
circumr. tances. 

Par. 3. Section 1.132-1T is removed 
and a new§ 1.132-1T is added in its 
place. as follows: 

§ t.132-1T Eiccfualon from groat Income 
of certlln fringe benefits (Temporary). 

{a) In gt:nerol. Gross inco:ne does not 
include any fringe benefit which 
qualifies 0s a-

{1) No-additional-cost service. 
(2) Qualified employee dis-:.;ount, 
(3) Working condition frir:ge. or 
{4) De minimis frint:e. 

Special rules apply with respect to 
certain on-premises gyms and o\her 
athletic facilities(§ 1.132-lT (e)}, 
demonstration use of emplo}'er-pro\'ided 
auto:nobi!es by fy.ll-time automobile 
salesmen(§ 1.132-1T (n)}, parking 
provided to an employee on or near the 
business premises of the emr·loyer 
(§ 1.132-ST (o}}. and on-premises eating 
facilities(§ 1.132-7T). 

(b) Definition of emplo;ree-{1) No­
odditfcr:a!-cost services and qualified 
employee discounts. For purposes of 
sec.tion 132 (a) (1} (rel3ting tono­
additicnal-cost services} and section 132 
(a) {2) (relating to qualified employee 
discounts}. the term "employee" [with 
respect to a line of business of an 
employer) means-

(i) Any individual who is currently 
employed by the employer in the line of 
business. • 

(ii) Any indi\'idual who was formerly 
e:nployed by the employer in the line of 
business and who !'eparatcd from 
service with the employer in the li:tc of 
business by reason of retirement or 
disability, and 

(iii) Any widow or widower of an 
individual who died while employed Ly 
the employer in the line of business or 
who separated from service wit.lithe 
employer in the line of business by 
reason of retirement or disability. 
For purposes of this paragraph (b) {1), 
any partner who pe1-forms service& for a 
partnership is considered employed by 
the partnership. In addition, any use by 
the spouse or dependent child (as 
defined in this paragraph (b}} of the 
employee will be treated as use by the 
employee. 

(2} Working condition fringes. For 
purposes of section 132(a)(2) {relating to 
working condition fringes), the term 
"employee" means-

(i} Any individual who is currently 
employed by the employer. 

{ii} Any partner who performs 
services for the partnership, 

(iii) Any director of the employer, and 
(iv} Any independent contractor who 

performs sel'vices for the employer. 
Notwithstanding anything in th1s 
paragraph (b)(2} to the contrary, any 
independent contractor who performs 
services for the employer cannot 
exclude the value of parking or the use 
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of consumer goods proviJed pursuant to 
a product testing program undrr § 1.132-
ST (n): in addition. any director of the 
employer cannot exclude the value of 
the use of consumer goods pro\'ided 
pursuant to a product testing program 
under§ 1.132-ST (n). 

(3) De minimis fringe. For purpose of 
section 132(a)(4) {relating to de minimis 
fringes). the term "employee" means any 
recipient of a fringe benefit. 

(4) Dependent child. For purposes of 
this paragraph (b). the term "dependent 
child" means any son. stepson, daughter 
or stepdaughter of the employee who is 
a dependent of the employee. or both of 
whose parents are deceased. Any child 
to whom section 152(e) applies will be 
treated as the dependent of uoth 
parents. 

(c) Special rules for employers­
Effect of section 414. All employees 
treated as employed by a single 
err.ployer under section 414{b), (c) or (m) 
will be treated as employed by a single 
employer for purposes of this section. 
Thus. employees of one co:poration that 
is pc:rt of a controlled group of 
corporations may under certain 
circumstances be eligible to receive 
section l32 benefits from the other 
corporations that comprise the 
controlled group. However, the 
aggregation of employers described in 
this paragraph (c) does not change the 
other requirements for an exclusion. 
such as the line of business requirement. 
Thus. for example, if a con.trolled group 
of corporations consists of two 
corporations that operate in different 
lines of business, the corporations are 
not treated as operating in the same line 
of business even though the 
corporations are treated as one 
employer. 

(d) Customers not to include 
employees. For purposes of section 132 
and the regulations thereunder. the term 
"customer" means customers who are 
not employees. However, the preceding 
sentence does not apply to section 
132(c)(2) (relating to the gross profit 
percentage for determining a qualified 

. employee discount). Thus. an employer 
that provides employee discounts 
cannot exclude sales made to emj'.oyees 
in determining the aggregate sales to 
customers. 

(e} Treatment of on-premises at. Ietic 
fccilities-(1) In general. Gross income 
does not include the value of any on­
premises athletic facility provided by 
the employer to its employees. For 
purposes of section 132 and this 
paragraph (e). the term "on-premises 
athletic facility" means any gym or 
other filhletic facility (such as a pool. 
tennis court. or golf course)-

(i) Which is located on the premises of 
the employer, 

(ii} Which is operated by the 
employer. and 

{iii) Where substantially all of the use 
of which is. during the calendar year, by 
employees of the employer. their 
spouses. and their dependent children. 

for purposes of this paragraph {e) {1) 
(iii), the term "dependent children" has 
the same meaning as the plural of the 
term "dependent child" in paragraph (b} 
(4) of this section. The exclusion of this 
paragraph {e) does not apply to any 
athletic facility if access to the facility is 
made available to the general public 
through the sale of memberships, the 
rental of the facility. etc. 

(2) Premises of the employer. The 
athletic facility need not be located on 
the employer's business premises. 
However. the athletic facility must be 
located on premises of the employer. 
The exclusion provided in this 
paragraph (e) applies whether the 
premises are owned or leased by the 
employer; in addition. the exclusion is 
available even if the employer is not a 
named lesse on the lease so long as the 
employer pays reasonable rent. The 
exclusion provided in this paragraph (e) 
does not apply to any athletic facility 
that is a facility for residential use. 
Thus. for example, a resort with 
accompanying athletic facilities (such as 
tennis courts, pool. and gym) would not 
qualify for the exclusion provided in this 
paragraph (e). 

(3) Application of rules to membership 
in an athletic facility. The exclusion 
provided in this paragraph (e) does not 
apply to any membership in an athletic 
facility (including health clubs or 
country clubs) unless the facility is 
owned {or leased) and operated by the 
employer and substantially all the use of 
the facility is by employees of the 
employer, their spouses, and their 
dependent children. Therefore, 
membershjp in health club or country 
club not meeting the rules provided in 
this paragraph (e) would not quality for 
the exclusion. 

(4} Operation by the.employer. An 
employer is considered to operate the 
athletic facility if the employer itself 
operates the facility through its own 
employees, or if the employer contracts 
out to another to operate the athletic 
facility. For example, if an employer 
hires an independent contractor to 
operate the athletic facility for the 
employer's employees. the facility is 
considered to be operated by the 
employer. In addition, if an athletic 
facility is operated by more than one 
employer. it is considered to be operated 
by each employer. For purposes of 
paragraph {e) (1) (iii) of this section. 

substanti<1lly all the use of a facility 
operaied by more than one employer 
must be by employees of all of the 
employers. their spouses, and their 
dependent children. Where the facility is 
operated by more th;:;n one emp!oyer, an 
employer that either pays rent directly ~ 
to the owner of the premises or pays .. 
rent to a named lessor of the premises jj'?, 
eligible for the exclusion. i:'.··· 

(5} Nonapplicability of ·-:t 
nondiscrimination rules. Ttre · 
nondiscrimination rules of section 132 ··-t 
and § 1.132-8T do not apply to on- _, 
premises athletic facilities. _., 

(f) Nonapplicability of section 132. If ;:_ 
the tax treatment of a particular fringe -~ 
benefit is expressely pro\'ided for in · 
another section of Chapter 1. section 132 , 
and the applicable regulations (except ·111 
for section 132 (e) and the regulations ·$. 
thereunder) do not apply to such fringe -~ 
benefits. for example. since section 129 -. 
-provides an exclusion from gross incomv · 
for amounts paid or incurred by the ,'.~ 
employer for dependent care as:;istance : 
for an employee, the exclusions under 
sectiop 132 and this section do not apply 1 

to the provision by an employer to an -~ 
employee of dependent care assistance. 

Par. 4. The following new § 1.132-ZT is 
added at the appropriate place: 

§ 1.132-2T No-additional-cost service 
(Temporary). , . 

{a) In gcneral-(1) Definition Gross . 
income does not include the value of a : 
no-additional-cost service. The term } 
"no-additional-cost service" means any . 
service provided by an employer to an 
employee for the employee's personal 
use if-

(i) The service is offered for sale to 
customers in the ordinarv cou~se of the 
line of business of the employer in 
which the employee performs 
substantial services. and 

(ii) The employer incurs no substantial 
additional cost in providing the service 
to the employee (including forgone 
revenue and excluding any amount paid 
by or on behalf of the employee for the 
service). 
For rules relating to the line of business 
limitation. see § 1.132-4T. 

(2) Examples. Services that are eligibh 
for treatment as no-additional-cost 
services are excess capacity services 
such as hotel accommodations; 
transportation by aircraft. train. bus. 
subway. or cruise line; and telephone 
services. Services that are not eligible 
for treatment as no-additonal-cost 
services are non-excess capacity 
services such as the facilitation by a 
stock brokerage firm of the purchase of 
stock. Employees who receive non­
excess capacity services may, however. 
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be eligible for a qualified employee 
discount of up to 20 percent of the value 
of the service provided. See § 1.132-3T. 

(3) Cash rebates. The exclusion for a 
no-additional-cost service applies 
whether the service is provided at no 
charge or at a reduced price. The 
exclusion also applies if the benefit is 
provided through a partial or total cash 
rebate of an amount paid for the service. 

(4) Applicability of nondiscrimination 
rules. The exclusion for a no-additional­
cost service applies to officers, owners. 
and highly compensated employees only 
if the service is available on 
substantially the same terms to each 
member of a group of employees that is 
defined under a reasonable 
classification set up by the employer 
that does not discriminate in favor of 
officers. owners, or highly compensated 
employees. See § 1.13278T. 

(5) No substantial additional cost-{i) 
In general. The exclusion for a non­
additional-cost service applies only if 
the employer does not incur substantial 
additional cost in providing the service 
to the employee. For purposes of the 
preceding sentence, the term "cost" 
includes revenue that is forgone because 
the service is provided to an employee 
rather than a nonemployee. (For 
purposes of determining whether any 
revenue is forgone. it is assumed that 
the employee would not have purchased 
the service unless it were available to 
the employee at the actual price charged 
to the employee.) Whether an employer 
incurs substantial additional cost must 
be determined without regard to any 
amount paid by the employee for the 
service. Thus, any reimbursement by the 
employee for the cost of providing the 
service does not affect the 
determination of whether the employer 
incurs substantial additional cost. 

(ii) Labor intensive services. An 
employer must include the cost of labor 
incurred in providing services to 
employees when determining whether 
the employer has incurred substantial 
additional cost. An employer has 
incurred substantial additional cost. An 
employer incurs substantial additional 
cost, whether or not non-labor costs are 
incm ed. if a substantial amount of time 
is sprnt by the employer or its 
employees in providing the service to 
employees. This would be the result 
whet\er or not the time spent by the 
employer or its employees in providing 
the services would have been "idle", or 
if the services were provided outside 
normal business hours. An employer 
generally incurs no substantial 
additional cost, however, if the 
employee services provided ere merely 
incidental to the primary service being 
provided by the employer. For example, 

the in-flight services of a flight attendant 
provided to airline employees traveling 
on a space-available basis are merely 
incidental to the primary service being 
provided (i.e., air transportation). In 
addition, the cost of in-flight meals 
provided to airline employees is not 
considered substantial in relation to the 
air transportation being provided. 

(b} Reciprocal agreements. For 
purposes of the exclusion for a no­
additional-cost service, any service 
provided by an employer to an 
employee of another employer shall be 
treated as provided by the employer of 
such employee if all of the following 
requirements are satisfied: 

(l} The service is provided pursuant to 
a written reciprocal agreement between 
the employers under which a group of 
employees of each employer, all of 
whom perform substanfial services in 
the same line of business, may receive 
no-additional-cost services from the 
other employer; 

(2) The service provided pursuant to 
the agreement to the employees of both 
employers is the same type of service 
provided by the employers to customers 
both in the line of business in which the 
employees perform substantial services 
and the line of business in which the 
service is provided to customers; and 

(3) Neither employer incurs 
substantial additional cost {including 
forgone revenue) in providing the 
service to the employees of the other 
employer or pursua.nt to the agreement. 
If one employer receives a substantial 
payment from the other employer with 
respect to the reciprocal agreement. the 
paying employer will be considered to 
have incurred a substantial additional 
cost pursuant to the agreement. 

Par. 5. The follo\\-ing § 1.132-ST is 
added at the appropriate place: 

§ 1.132-3T Qualified employee discount 
(Temporary). 

(a) In general-11) Definition. Gross 
income does not include the value of a 
qualified employee discount. The term 
"qualified employee discount" means 
any employee discount with respect to 
qualified property or services provided 
by an employer to an employee for the 
employee's personal use to the extent 
the discount does not exceed-

(i) The gross profit percentage of the 
price at which the property is offered to 
customers, for discounts on property, or 

(ii} 20 percent of the price at which the 
services are offered to customers, for 
discounts on services. 

(2) Qualified property or services-Ci) 
In general. The term "qualified property 
or services" means any property or 
services that are offered for sale to 
customers in the ordinary course of the 

line of business of the employer in 
which the employee performs 
substantial services. For rules relating to 
the line of business limitation, see 
§ 1.132-4T. 

(ii] Exception for certain property. 
The term "qualified property" does not 
include real property and It does not 
include personal property (whether 
tangible or intangible) of a kind 
commonly held for investment. Thus, an 
employee may not exclude from gross 
income the amount of an employee 
discount provided on the purchase of 
either residential or commercial real 
es·tate, securi,ties, commodities, or 
currency, whether or not the particular 
purchase is made for investment 
purposes. 

{iii) Property and services not offered 
in ordinary course of business. The term 
"qualified property or services" does not 
include any property or services of a 
kind that is not offered for sale to 
customers in the ordinary course of the 
line of business of the employer. For 
example, employee discounts provided 
on property or services that are offered 
for sale only to employees and their 
families {such as merchandise sold at an 
employee store or through an employer­
provided catalog service} may not be 
excluded from gross income. 

(3} No reciprocal agreement 
exception. The exclusion for a qualified 
employee discount does not apply to 
properll' or services provided by 
another employer pursuant to a written 
reciprocal agreement that exists 
between employers to provide discounts 
on property and services to employees 
of the other employer. 

-(4) Cash or third-party rebates-(i} 
PropertJ' or sen·ices provided without 
charge or at a reduced price. The 
exclusion for a qualified employee 
discount applies whether the property or 
service is provided at no charge (in 
which case only part of the discount 
may be excludable as a qualified 
employee discount) or at a reduced 
price. The exclusion also applies if the 
benefit is provided through a partial or 
total cash rebate of an amount paid for 
the property or service. 

(ii) Property or services provided 
directly by tlze employer or indirectly 
through a third party. A qualified 
employee discount may be provided 
either directly by the employer or 
indirectly through a third party;For 
example, an employee of an appliance 
manufacturer may receive a qualified 
employee discount on the 
manufacturer's appliances purchased at 
a retail store that offers such appliances 
for sale to customers. The employee 
may exclude the amount of t11e qualified 
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employee discount whet.ier the 
employee is provided the appliance at 
no charge or purchases it at a reduced 
price, or whether the employee receives 
a partial or total cash rebate from either 
the employer-man11facturer or the 
retailer. If an employee receives 
additional rights associated with the 
property that are not provided by the 

·employee's employer fo customers in the 
ordinary course of the line of business in 
which the employee performs 
substantial services (such as the right to 
return or exchange the property or 
special warranty rights). the employee 
may only receive a qualified employee 
discount with respect to the property 
and not the additional rights. Receipt of 
such additional rights may occur. for 
example. when an employee of a 
manufacturer purchases property 
manufactured by the employee's 
employer at a ret&il outlet. 

(5) Applicability of nondiscrimination 
rules. The exc1usion for a qualified 
employee di$count applies to officers. 
owners. and highly compensated 
employees only if the discount is 
available on substantially the same 
terms to each member of a group of 
employees that is defined under a 
reasonable classification set up by the 
employer that does not discriminate in 
favor of officers. owners. or highly 
compensated employees. See § 1.132~T. 

(b) Employee discount-(1) Definition. 
The term "employee discount" means 
the excess of-

(i) The price at which the property or 
service is being offered by tl1e emplo}'er 
for sale to customers. over 

(ii) The price at which the property or 
service is provided by the employer to 
an employee for use by the employee. 
A transfer of property by an employee 
without consideration h<J considered use 
by the employee for purposes of this 
section. Thus, for example. if an 
employee receives a discount on 
property offered for sale by his 
employer to customers and the 
employee makes a gift of the property to 
his p:irent. the property will be 
considered to be provided for use by the 
employee, thus enabling the discount to 
be eligible for exclusion as a qualified 
employee discount. 

(2) Price to custvmers-{i) Determined 
at time of sale. In determining the 
amount of an employee discount. the 
price at which the property or service is 
being offered to custQmers at the time of 
the employee's purchase is r:untrolling. 
For example. assume that an employer 
offers a product to customers for $20 
during the fU'st six months of a calendar 
year bUt at the time the employee 
purchases the product at a discount. th~ 

price at which the product is being 
offered to customers is $25. In this case. 
the price from which the employee 
discount is measured is $25. 

(ii] Quantity discount not re.fleeted. 
The p;-ice referred to in paragraph 
{b)(Z){i} of this section cannot reflect any 
quant!ty discount unless the employee 
actually purchases the requisite quantity 
of the property or service. 

(iii) Customers of employee's 
employer controls. In determining the 
amount of an employee discount, the 
price at which the property or service is 
offered to customers of the employee's 
employer is controlling. Thus, the price 
at which property is sold to the 
wholesale customers of a manufacturer 
will generally be lower than the price at 
which the same property is sold to the 
customers of a retailer. However. see 
paragraph (a)(4}(ii) of this section 
regarding the effect of a wholesaler 
providing to its employees additional 
rights not provided to customers of the 
wholesaler in the ordinary course of its 
business. 

{iv) Discounts to discrete customer or 
consumer groups. In determining the 
amount of an employee discount, if an 
employer offers for sale property or 
services at one or more discounted 
prices to discrete customer or consumer 
groups. and sales at all such discounted 
prices comprise at least 35 percent of the 
employer's gross sales for a 
representative period, then the price at 
which property or service is being 
offered to customers is a discounted 
price. The applicable discounted price is 
the current undiscounted price, reduced 
by the percentage discount at which the 
greatest percentage of the employer's 
gross sales are made for such 
representative period. If sales at 
different percentage discounts equal tire 
same percentage of the employer's gross 
sales. the price at which the property or 
sel'\'ice is being provided to customers 
may be reduced by the average of the 
two group discounts. For purposes of 
this section, a representative period is 
the tax:iblc year of the employer • 
immediately preceding the taxable year 
in which the property or service is 
provided to tbe emplo~·ee at a discount. 
If more than one employer would be 
aggregated under section 414 (b}. (c). or 
{m). and all or the employers cki not 
have the same taxable year. the 
employers required to be aggregated 
must designate the 12-month period to 
be used in determining gross sales for a 
repres~ntative period. 

(v) Excmpl.es. Thf' rules provided in 
this paragraph {b](2) are illustrated by 
the following examples~ 

Example (1}. A~~unw th11 1 u "t .. ·l·:"ilr 
employer ofter~ J>r\'J't'•f) for ~' !t· h · · "·u 
diac~t~ c11~tonwr !lrou~·' a~ d:f.t"rtr.;. pr1c1•s, 
Assumr. lur!lwr that dunr.1; the pr11•· t;Pabll' 
year of thC' emplcwcr, :'O pc-1 :.1·n! of ti.,. 
e:nploy~r's !lro,s sal1•s alt' n • .,r,,. ul ~ 15· 
perctnt dt~Ccunt and JO µern•nt at no 
discount. Thr currt·nf und1scounH•f; r~icf' at 
which the propcrtv or pervic~" br:-.; offned 
by the e~ploycr for ~air to cu~tmr:i'':: rru•y be 
reduced by the ts-percent d1<>coun: 

Example {2/. Assume that a T'Pln:l PmpinvPr 
offers a 20 percent discount to n;prr>hr•rs of 
the American Bar Association a 15 pe•cpnt 
discount to members of the American 
Medical Association. and a ten pt>rcent 
discount to employees of the Ff'dPral 
Go\'emmcnt. Assume further that du~rng the 
prior taxable year of the employer. sale~ to 
American Bar As~ociation member;; i!qual 15 
peicent of the employer's gross •nks. s;,les to 
American Medir.al Association members 
equal 20 percent of the employer'~ ~o&~ 
sales. and sales to Federal Gcwernm1:nt 
employees eqt1al ZS percent of the employer's 
gross sales. Tht' current und:swuntcd price at 
which the property or service is b1:in~ offered 
by the employer for sale to customPrs may be 
reduced by the ten percent Federal 
Go>emment discount. 

(3} Damaged. distressed. or returned 
goods. If an employee pays at least fair 
market value for damaged. di~tressed. or 
returned property. such emp!nyec will 
ncrt have income attrihutablc tci such 
purchase. 

(c) Gross profit perceniLJt:<'-{ 1) In 
general-{i) General rult.! An e>.clusion 
from gross income for an emplovce 
discount on qualified propcrt~ 1s l:mited 
to the price at which the prope:t:. is 
being offNed to custo!T'ers 1r. ~he 
ordinary course of the ernplo~ ,·r s lt:-ie of 
business. multiplied l;y the err.pkyer's 
gross profit percentage Thi' ler:-:- · gruss 
profit percentage" mean~ the ncesF of 
the aggregate sales price of t:it: ;;rr'perty 
sold by the employer tc cu~l<>r"'.""~ 
(including employees) 01-er tr ... , 
employer's aggregate cost of t!':e 

property. then divided b:i thl' dl(>~egnle 
sales price. 

{ii) Calculation o.r gross r·· .r.: 
percentage. The gross profit r• !• •'nta~e 
must be calculated 5epci~dtt' 1 1 f.-: each 
line of business based on t!1r "i=lll'Ppi te 
sales price and aggre~;ite a"! of 
property in th<it line of bt:\1r.n~ for a 
representative period. For P•·•f'<1~Ps of 
this !>er:tion. a repre~ent;-t"" r"" nd is 
the taxaLle year of thr rr".r!· 'rr 
immediately preceding !hr td,,,:,;e year 
in which thf' discount 1' a, .. : ·'•!P For 
example, if the aggn'ga ti' 'd :,.~ nf 
property in an employt·r·r. !'"" d 
business for the prior,.,,.,!'" H'-r ,..,.ere 
$800,000. and the ai::gn·i;:,,•r rr-t of the 
property for the yrnr wf'rt· ~1/YlU. the 
gross profit percentiisi< ~ ruld hf ZS 
percPnl {$800.000 m;n1.'1i !HlO 000 then 
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divided by $800,Q.'10). If more than one 
employer would be aggregated under 
section 414 (b). (c). or (m), and all of the 
employers do not have the same taxable 
year, the err.ployers reqliired to be 
aggregated must designate the 1_2-mrJnth 
period to be used in determining the 
gross profit percentage. If an employee 
performs substantial services in more 
than one line of business. the gross 
profit percentage of the line of business 
in which the property is sold determines 
the amount of the excludable employee 
discount. 

{iii) Special rule for employe!'S in their 
first year of existence. An employer in 
its first year of existence may estimate 
the gross profit percentage of a line of 
business based on its mark-up from the 
cost. Alternatively. an employer in its 
first year of existence may determine 
the gross profit percentage by reference 
to an appropriate industry average. 

{iv} Redetermination of gross profi't 
percentage. If substantial changes in an 
employer's business indicate at any time 
that it is inappropriate for the prior 
years' gross profit percentage to be used 
for the current year. the employer must, 
within a reasonable period, redetermine 
the gross profit percentage for the 
remaining portion of the current year as 
if such portion of the year were the first 
year of the employer's existence. 

(2) Line of business. In general. an 
employer must determine the gross 
profit percentage on the basis of all 
property offered to customers (including 
employees) in each separate line of 
business. An employer may instead 
select a classification of property that is 
narrower than the applicable line of 
business. However, such classification 
must be reasonable. For example, if an 
employer computes gross profit 
percentage according to the department 
in which products are sold, such 
classification is reasonable. Similarly. it 
is reasonable to compute gross profit 
percentage on the basis of the type of 
merchandise sold (such as high mark-up 
and low mark-up classifications). It is 
not reasonable. however. for an 
employer to classify certain low mark­
up products preferred by certain 
employees (such as officers, owners. 
and highly compensated employees) 
with high mark-up products or to 
classify certain high mark-up products 
preferred by other employees with low 
mark-up products. 

(3) Generally accepted accounting 
principles. In general, the aggregate 
sales price of property must be 
determined in accordance with 
generally accepted accounting 
principles. An employer must compute 
the aggregate cost of property in the 
same manner in which it is computed for 

tl::.e employer's Federal income tax 
liability, pursuant to the inventory rules 
in section 471 and the regulations 
thereunder. 

(d) Treatment of leased sect/ans of 
depart:llent stores-(1) ln general-{i) 
General rule. For purposes of 
determining whether employees of a 
leased section of a department store 
may receive qualified employees 
discounts at the department store and 
whether employees of the department 
store may receive qualified employee 
discounts at the leased section of the 
department store, the leased section is 
treated as part of the line of business of 
the person operating the department 
store. and emplol·ees of the leased 
section are treated as employees of the 
person operating the department store 
as well as employees of their employer. 
The term "leased section of a 
department store" means a section of a 
department store where substantially all 
of the gross receipts of the leased 
section are over-the-counter sales of 
property made under a lease, license, or 
similar arrangement where it appears to 
the general public that individuals 
making such sales are employed by the 
department store. An example of a 
leased section of a department store is a 
cosmetics firm that leases floor space 
from a department store. 

{ii) Calculation of gross profit 
percentage. When calculating the gross 
profit percentage of property and 
services sold at the department store 
under paragraph (c) of this section. sales 
of property and services sold at the 
department store, as well as sales of 
property and services sold at the leased 
section, are considered. The rule 
provided in the preceding sentence does 
not apply, however. if it is reasonable to 
calculate the gross profit percentage for 
the department store and leased section 
separately, or if it would be 
inappropriate to combine them {such as 
where either the department store or the 
leased section. but not both. provides 
employee discounts). 

(2) Employees of the leased section­
(i) Definition. For purposes of this 
paragraph {d}. "employees of the leased 
section" means all employees who 
perform substantial services at the 
leased section regardless of whether the 
employees engage in over-the-counter 
sales of property or services. The term 
"employee·• has the same meaning as in 
section 133{0. 

(iii} Discounts offered to either 
department store employees or 
employees of the leased section. If the 
requirements of this paragraph (d) are 
satisfied. employees of the leased 
section may receive qualified employee 
discounts at the department store 

regardless of whether employees of the 
department store are offered discounts 
al the leased section. Similarlv 
regardless of whether employ~~s of tre 
leased section are offered discounts at 
the department store. employees of the 
department store may receive qualified 
employee discounts at the leased 
section. • 

(e) Excess discounts. Unless 
excludable under a statutory pro\.·ision 
other than section 132(a)(2). an 
employee discount provided on property 
is excludable to the extent of the gross 
profit percentage multiplied by the price 
at which the property is being offered 
for sale to customers. If an employee 
discount exceeds the gross profit 
percentage. the excess discount is 
includible in the employee's income. For 
example, if the discount on property is 
30 percent and the employer's gross 
profit percentage for the period in the 
relevant line of business is 25 percent. 
then 5 percent of the price at which the 
property is being offered for sale to 
customers is includible in the emloyee's 
income. With respect to services. an 
employee discount of up to 20 percent 
may be excludable. If an employee 
discount exceeds 20 percent. the excess 
discount is includible in the employee's 
income. 

Par. 6. The following § 1.132-4T is 
added at the appropriate place: 

§ 1.132-4T Line of buslneu limitation 
{Temporary). 

(a) In general-{1) Applicability-(i) 
General rule. A no-additional-cost 
service or qualified employee discount 
provided to an employee must be for 
property or services that are offered for 
sale to customers in the ordinary course 
of the same line of business in which the 
employee receiving the property or 
service performs substantial services. 
Thus. an employee who does not 
perform substantial services in a 
particular line of business of the 
employer may not exclude the value of 
services or employee discounts received 
on property or services in that line of 
business. 

(ii) Property and services sold to 
employees rather than customers. Sir .e 
the property or services must be offer. J 
for sale to customers in the ordinary 
course of the same line of business in 
which the employee performs 
substantial services. the line of busine3s 
limitation is not satisfied if the 
employer's products or services are sold 
to employees of the employer. rather 
than to customers. Thus. for example. an 
employer in the banking line of business 
is not considered in the variety store 
line of business if the employer 

;, l;_,f ' •t 
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establishes an employee store that 
offers variety store items for sale to the 
employer's employees. 

(iii) Performance of substantial 
seri·ices in more than one line of 
business. An emplo;·ee who performs 
services in more than one of the 
employer's lines of business may only 
exclude no-additional-cost services and 
qualified employee discounts in the lines 
of business in which the employee 
performs substantial se:1:ices. 

(iv} Performance of services that 
directly benefit more than one line of 
business-(A} Jn general. An employee 
who performs substantial services that 
directly benefit more than one line of 
business of an employer is treated as 
performing substantial services in all 
such lines of business. For example. an 
employee who maintains accounting 
records for an employer's three lines of 
business may receive qualified 
employee discounts in all three lines of 
business. 

(BJ Significantly interrelated minor 
line of business. The employees of a 
minor line of business of an employer 
that is significantly interrelated with a 
major line of business of the employer 
who perform substantial services that 
directly benefit both the major and the 
minor lines of business are treated as 
employees of both the major and the 
minor lines of business. Employees of 
the minor line of business who do not 
perform substantial services which 
directly benefit the major line of 
business are not treated as employees of 
the major line of business. A minor line 
of busines!!_ is significantly interrelated 
with a major line of business when. for 
exam~ \he activ:il·;a of the minor line r:ti 
business is direct!'rrelated to but is a 
minor part of the major line oit.siness 
(such as laundry services provided at a 
hospital). 

(C) Examples. The rules provided in 
this paragraph are illustrated in the 
follcwing examples: 

Example (1}. Assume that employees of 
units of an employer pro\ide repair or 
financing services. or sell by catalog. with 
respect to retail merchandise sold by thE 
employer. Such employees may be 
considered as employees of the retail 
merchandise line of business under this 
paragraph (a}{l}(iv). 

Example (2). Assume that an employer 
operates a hospital and a laundry sel"\"ice. 
Assume further that some of the gross 
receipts of the laundry service line of 
business are from laundry sel"\"ices sold to 
customers other than the hospital employer. 
Only the employees of the laundry service 
who perform substantial sen·iccs which 
directly benefit the hospital line of business 
(through the pro\'ision of laundry seNices to 
the hospital} will be treated as employees of 
the hospital line of business. Other 

employees of the laundry sen·ice line of 
business will not be treated as employees of 
the hospital line of business. 

£>.ample (J). Assume the same facts as in 
example {2). except that the minor line of 
business also operates a chain of dry 
cleaning stores. Employees who perform 
substantial services which directly benefit • 
the dry cleaning stores but who do not 
perfonn substantial services that directly 
benefit the hospital line of business will not 
be treated as employees of the hospital line 
of business. 

(2) Definition-(i) In general. An 
employer's line of business is 
determined by reference to the 
Enterprise Standard Industrial 
Classification Manual (ESIC Manual) 
prepared by the Statistical Policy 
Di\ision of the U.S. Office of 
Management and BudgeL An employer 
is considered to have more than one line 
of business if the employer offers for 
sale to customers property or services in 
mOl'e than one two-digit code 
classification referred to in the ESIC 
Manual. 

(ii) Examples. Examples of two-digit 
classifications are general retail 
merchandise stores; hotels and other 
lodging places; auto repair, services, and 
garages; and food stores. 

(3) Aggregation of two-digit . 
classifications. If. pursuant to paragraph 
(a)(2) of this section, an employer has 
more than one line of business. such 
lines of business will be treated as a 
single line of business where and to the 
extent that one or more of the following 
aggregation rules apply: 

{i) If it is uncommon in the industry of 
die employer for any of the separate 
lines of;husiness of the 'employer to be 
operated witliiout the others. the 
separate lines of business are treated as 
one line of business. 

{ii) If it is common for a substantial 
number of employees (other than those 
employees who work at the 
headquarters or main office of the 
employer) to perform substantial 
f.ervices for more than one line of 
business of the employer. so that 
determination of which employees 
perform substantial services for w~ich 
line of business would be difficult. :hen 
the separate lines of business of the 
employer in which such employees 
perform substantial services are treated 
as one line of business. For examp.e. 
assume that an employer operates a 
delicatessen with an attached service 
counter at which food is sold for 
consumption on the premises. Assume 
further that most but not all employees 
work both at the delicatessen and at the 
service counter. The delicatessen and 
the service counter are treated as one 
line of business. 

(iii) If the retail operations of an 
employer that are located on the same 
premises are in separate lines of 
business but would be considered to be 
within one line of business under 
paragraph (a)(Z) of this section if the 
merchandise offered for sale in such 
lines of business were offered for sale at 
a department store, then the operations 
are treated as one line of business. For 
example, assume that on the same 
premises an employer sells both 
women's apparel and jewelry. Since. if 
sold together at a department store, the 
operations would be part of the same 
line of business. the operations are 
treated as one line of business. 

(b) Grandfather rule for certain retail 
stores-(1) In general. The line cf 
business limitation may be relaxed 
under a special grandfather rule. lf-

(i) On October 5. 1983, 85 percent of 
the employees of one member of an 
affiliated group (as defined in section 
1504 without regard to subsections {b)lZ) 
and (b)(4) thereon were entitled to 
employee discounts at retail department 
stores operated by another member of 
the affiliated group, and 

(ii) More than 50 percent of the 
current year's sales of the affiliated 
group are attributable to the operation 
of retail department stores, 
then for purposes of the exclusion from 
gross income of a qualified employee 
discount. the first member is treated as 
engaged in the same line of business as 
the second member (the operator of the 
retail department stores). Therefore, 
employees of the first member of the 
affiliated group may exclude qualified 
employee discounts received et the 
retail department stores operated by the 
second member. However, employees ol 
the second member of the affiliated 
group may not exclude any discounts 
received on property or services offered 
for sale to customers by the first 
member of the affiliated group. 

(Z) Taxable year of affiliated g:oup. If 
all of the members do not have the same 
taxable year. the affiliated group must 
designate the 12-month period lo be 
used in determining the "current year's 
sales" (as referred to in this paragraph 
(b)}. The 12-month period designated. 
however. must be used consistently. 

(3) Definition of "sales". For purposes 
of this paragraph (b). the term "sales" 
means the gross receipts of the affiliRted 
group, based upon the accounting 
methods used by its members. 

, (4) Retired and disabled employees. 
For purposes of this paragraph (b). an 
employee includes any individual who 
was, or whose spouse was, formerly 
employed by the first member of the 
affiliated group and who separated from 

" -.,1. 
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service w~th the member by reason of 
i-et;rement or disability if the second 
member cf the group provided employee 
discounts to such individuals on 
October 5. 1983. 

(5} Increase cf employea discount. If. 
after October 5. 1983, the employee 
discount de$!:ribed in this paragraph (b) 
is increased, the grandfather rule of t.1tis 
paragraph (b) does not apply to the 
amount of the increuse. For example. if 
on January 1. 1985, the employee 
discount is increased from 10 percent to 
15 percent, the grandfather rule will not 
apply to the additional five percent 
discount. 

(c) Relaxation of line of business 
requirement. The line of busbess 
requirerr::ent may be relaxed under an 
elective grandfather rule provided in 
section 4977. For rules relating to the 
secticn 4977 eiection, see § 54.4977-1. 

Par. 7. The following § 1.132-5T is 
added at the appropriate place: 

§ 1.132-ST Working condition fringe 
(Temporary). 

l•l.{;t fi{Jitir,n. Gross 
income xtl• "'l:ue (»f a 
worftiaa: . . The term 
"worJdn8 . ~means any 
property 0r aem ed to an 
employee of an eft\P.. .. to the extent 
that. if the employee. paid for the 
property or service, the amount paid 
would be allowable 8! a deduction 
under section 162 or 161. If, under 
section 274 or any other section. certain 
substantiation requirements must be met 
in order for a deduction under section 
16Z or 167 to be allowable. those 
substantiation requirements apply to the 
determination of a working condition 
fringe. An amount that would be 
deductible by the employee under. for 
example. section 212 is not a working 
condition fringe. 

lZ} Trade or business of the employee. 
If the hypothetical payment for the 
property or service would be allowa!:ile 
as a deduction with respect to a trade or 
business of the employee other than the 
employee's trade or business of being an 
employee of the employer, it cannot be 
taken into account for purposes of 
determining the amount, if any. 0f the 
working condition fringe. Fore; ample. 
assume that. unrelated to comp<.r.y X's 
trade or business and unrelated to 
company X's employee's trade or 
business of being an employee of 
company X. the employee is a member 
of the board of directors of company Y. 
Assume further that company X 
provides the employee with air 
transpo:·tation to a company Y board of 
director's meeting. The employee may 
not exclude the value of the air 
transportation to the meeting as a 

working condition fringe. The employee 
may. however, deduct such amount 
uP.dcr section 162 if the section lfi2 
requirements are sa!isfied. The result 
would be the same whether the air 
transportation was provided in the form 
of a flight on a commercial airline or a 
seat on a company X airplane. 

(b) Vehicle allocation rules-{1) In 
general-{i} General rule. ln general, 
with respect to an employer·providetl 
vehicle. the amQ\Ult e.xcludable as a 

:~~uid1!:m :-::.::.~~ 
under sectionJ&.2oftl1if1tfe einployee 
paid for the a'failability ef'tli•vditle. 
For example. assume that the value of 
the availability of an em:;>loyer·provided 
vehicle for a full year is $2.000. without 
regard to any working condition fringe 
(i.e .. assuming all personal use). Assume 
further that the employee drives the 
vehicle 6,000 miles for his employer's 
business and 2.000 miles for reasons 
other than the employer's business. In 
this situation, the value of the working 
cc::idition fringe is S2.000 multiplied by a 
fraction. the numerator of which is the 
business-use mileage (6,000 miles) and 
the denominator of which is tJ1e total 
mileage (B.000 miles). Thus, the value of 
the working condition fringe is $1.500. 
The total amount iucluduble in the 
employee's gross income on account of 
the avuilability oi fae vehicle is $500. 
For purposes of this section. the term 
"vehicle" has the same meaning given 
the termini 161-2T(e)(2). Generally. 
when determining the amount of an • 
employee's working condition fringe. 
rr.iles accumulated on the vehicle by all 
employees of the employer durir.g the 
period in which the vehicle is available 
to the employee must be considered. For 
example. assume that an employee of 
the employer i& pro\ ided the availability 
of an automobile for one year. Assume 
further thut during the year. the 
automobile is regularly used ir1 the 
employer's businec;s by other 
employees. All miles accumulated on 
the automobile by all employees cf the 
employer during the year must be 
considered. If. however. substantially all 
the use of the automobile by other 
employees in the employet's business is 
permitted during a certain period. such 
as the last three months of the year, the 
miles driven by the other employees 
during that period would not be 
considered when determining the 
employee's working condition fringe 
exclusion. 

(ii) Use by an individual other than 
the employee. For purposes of this 
section. if the availability of a vehicle to 
an individual would be taxed to an 
employee. use of the vehicle by the 

individual is include<l in rcf::rences t::i 
use by the employee. 

(iii) Provi'sion of an expensive i·ehicle 
for personal use. Assume a:i employer 
provides an employee with an expensh·e 
vehicle that an employee may use in 
part for personal purposes. Even though 
the decision to pro\.ide an expensive 
rather than an inexpensive vehicle is 
made by the employer for bcna fide 
noncompensatory business reasons. 
there is no working condition frinbe 
exclusion with respect to the personal 
miles driven by the employee. lf the 
employee paid for the avai!dbility of the 
vehicle, he would not be entitled to 
deduct any part of the pay'tllent 
attributable to personal miles. 

(2) Use of different employer·pron'ded 
automobiles. The working condition 
fringe exclusion must be applied on an 
automobile by automobile basis. Fer 
example, assume that automobile Y is 
available to employee D for 3 days in 
January and for 5 days in March, and 
automobile Z is available to D for a 
week in July. Assume further that the 
Daily Lease Value. as defined in§ 1.61-
2T, of each automobile is S50. For the 
eight days of availability ofY in Jar.uary 
and March. D uses Y 90 percent fer 
business {by mileage}. During July. 0 
uses Z 60 percent for business (by 
mileage). The vake of the working 
condition fringe is determined 
S€parately for each automobile. 
Therefore. the working condition fringe 
for Y is $360 ($400 x .90) leaving an 
income inclusion of $40. The working 
condition fringe for Z is SZHl ($350 x .60) 
leaving an income inclusion of $140. If 
the value of the availability of an 
automobile is determined under the 
Annual Lease Value rule for one period 
and Daily Lease Value rule for a second 
period (see§ 1.61-2T}. the working 
condition fringe exclusion must be 
calculated separately for the two 
periods. 

(c) Applicability of sectior;s 152 and 
2i4(d}-(1} Jn general. The value of 
property or aervices provided to an 
employee may not be excluded from the 
employee's gross income as a working 
condition fringe, by either the employer 
or the employee,~ the applicable 
substantiation requirements of either * 
section 274{d) or section 162 {whichev 
is applicable) and the regulations 
thereunder are statisfied. With re~pect 
to listed property, the substantiation 
requirements of section 2.74[d) and the 
regulations thereunder do not apply to 
the determination of an employee's 
working condition fringe exclusion prior 
to the date that those requirements 
apply to the first taxable year of the 
employer beginning after December 31. 
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1935. For example. if an employer's first 
taxable year beginning after December 
31, 1985, begins on July 1. 1986. with 
respect to listed property. the 
substantiation requirements of section 
2i4(d} apply as af that date. The 
substantiation requirements of section 
274(d) apply to an employee even if the 
requirements of section 274 do not apply 
to the employee's employer for 
deduction purposes (such as when the 
employer is a tax-exempt organization 
or a governmental unit}: in these cases. 
the requirements of section 2i4(d) apply 
to the employee as of January 1. 1986. 

{~}~'ii: · · .men ts. The 
sunti Hction 
274{~),are . Jte. 
recol'dl.w · 
corrobora 
statemettt;.: 
evidence pro d by the employee. and 
relied upon by the employer to the 
extent permitted by the regulations 
promulgated under section 274(d). will 
be sufficient to substantiate a working 
condition fringe exclusion. 

(cl} Safe harbor rules-(1} In general. 
SPction 1.274--0T provides that tbe 
substantiation requirements of section 
274(d) and the regulations thereunder 
mav be satisfied. in certain 
circumstances, by using one or more of 
the safe harbor rules prescribed in 
§ 1.274--0T. If the employer uses one of 
the safe harbor rules prescribed in 
§ 1.274-6T during a period with respect 
to a vehicle (as defined in § 1.61-2T}. 
that rule must be used by the employer• 
to substantiate a working condition 
fringe exclusion with respect to that 
vehicle during the period. An employer 
that is exempt from Federal income tax 
may still use one of the safe harbor rules 
(if the requirements of that section are 
otherwise met during a period) to 
substantiate a working condition fringe 
exclusion with respect to a vehicle 
during the period. If the employer uses 
one of the methods prescribed in 
§ 1.274-6T during a period with respect 
to an employer-provided vehicle. that 
method may be used by an employee to 
substantiate a working condition fdnge 
exclusion with respect to the same 
vehicle during the period. as long as the 
employee includes in gross income the 
amount allocated to the employee 
pursuant lo § 1.274-6T and this section. 
{See § 1.61-:?T(c}(2)(i) for other rules 
concerning when an employee must 
include in income the amount 
determined by the employer.} If, 
however. the employer uses the safe 
harbor rule prescribed in § 1.274--0T(al 
(2) or (3) and the employee without the 
empluyer's knowledge uses the vehicle 
for purposes other than de minimis 

personal use (in the case of the rule be attributed to an employee) to whom 
prescribed in§ 1.274-6T[a}(2}}. or for the vehicle w.:is available. This 
purposes other than de minimis personal allocation must be done in a reasonable 
use and commuting (in the case of the manner to reflect the personal use of the 
rule prescribed in § l.274--6T(a)(3)). then vehicle by the individuals. An amount 
the emplo~·ee rr:ust include additional that would be allocated to a sole 
income for the unauthorized use of the proprietor reduces the amounts that may 
vehicle. be allocated to employees but are 

(2) Period for use of safe harbor rules. otherwise to be disregarded for 
The rules prescribed in this paragraph purposes of this paragraph (g). For 
{d] assume that the safe harbor rules purposes of this paragraph (g). the value 
prescribed in § 1.274--0T are used for a of the availability of a vehicle may be 
one-year period. Accordingly. references calculated as if the vehicle were 
to the value of the availability of a available to only one employee 
vehicle. amounts excluded es a working · continuously and without regard to any 
condition fringe. etc., are based on a working condition fringe exclusion. 
one-year period. If the safe harbor rules (3) Examples. The following examples 
prescribed in § 1.274-6T are used for a illustrate a reasonable allocation of 
period of less than a year. the amounts gross income with respect to an 
referenced in the previous sentence employer-provided vehicle between two 
must be adjusted accordingly. For employees: 
purposes of this section, the term Example {l/. Assume that two farm 
"personal use" has the same meaning as employees share the use of a vehicle which 
prescribed in§ 1.274--6T(e)(5). for a calendar year is regularly used directly 

(e) Vehicles not available to in connection with the business of farming 
employees for personal use. For a and qualifies for use of the rule in § 1.274-6T 
vehicle described in § 1.274-6T(a}{2) [b). Employee A uses the vehicle in the 
(relating to certain vehicles not used for morning directly in connection with the 
personal purposes), the working business of farming and employee Buses the 
condition fringe exclusion is equal to the vehicle in the afternoon directly in 
value of the availability of the vehicle if connection with the business of farming. 
the employer uses the method Assume further that employee B takes the 

\'ehicle home in the evenings and on 
prescribed in§ 1.274-6T(a)(2). weekends. The employer should allocate all 

(f) Vehicles not available to the income attributable to the availability of 
employees for personal use other than the vehicle to employee B. 
commuting. For a vehicle described in Example (2). Assume that for a calendar 
§ 1.274--0T(a)(3) (relating to certain year. farm employees C and D share the use 
vehicles not used for personal purposes of a vehicle that is regularly used directly in 
other than commuting). the working connection with the business of farming and 
condition fringe exclusion is equal to the qualifies for use of the rule in § 1.Z7-H>T (b). 
value of the availability of the vehicle Assume further that the employees alternate 
for purposes other than commuting if the taking the vehicle home in the evening and 
employer uses the method prescribed in alternate the availability of the vehicle for 

I 
personal purposes on weekends. The 

§ l.274--0T(a)(3}. This rule app ie!l'only if employer should allocate the income 
the special rule for valuing commuting attributable to the availability of the vehicle 
use. as prescribed in § 1.61-2T. is used for personal use (25 percent of the value of 
and the amount determined under the the availability of the vehicle) equally 
special rule is either included in the between the two employees. 
employee's income or reimbursed by the Example (3). 'Assume the same facts as in 
employee. example (2) except that C is the sole 

(g) \'ehicles used in connection with proprietor of the farm. Based on these facts. c 
the business of farming that are should allocate the same amount of income\, 
available to employees for personal Das was allocated to Din example {2). No 

other income attributable to the availability 
use-(1) ln general. For a vehicle of the vehicle for personal use should be 
described in § 1.274-6T(b) (relati ?g to allocated. 
certain vehicles used in connecti0n with 
the business of farming}. the workil)g ? (h) Qualified non·personol use 
condition fringe exclusion is calculated 

0 
vehicles. Effective January 1. 1985, 100 

by multiplying the value of the percent or the value of the use of a 
availability of the vehicla by 75 percent. qualified nonperaonal use vehicle (as 

(2) Vehicles arailable to more than described in l 1.27WT (k}} is excluded 
one indiridual. If'the vehicle is available from 8f088 income as a working 
to more than one individual. the condition frinsf, provided that. in the 
employer must allocate the gross income caae of a yehi~19.described ~ paragrapl 
attributable to the vehicle {25 percent of (k} (3} tbrouah (7) oftbat Md.ion. the us1 

the value of the availability of the or the vellides confotml to the. 
vehicle} among the employees (and requirements of that paragraph; 
other in.dividuals whose use would not {i) [Reserved}. 
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{j) Application of section 280F. In 
determining the amount. if any. of an 
employee's working condition fringe. 
section 280F and the regulations 
thereunder do not apply. For example. 
assume that an employee has -available 
for a calendar year an employer­
provided automobile with a fair market 
value of$28,000. Assume further that the 
special rule provided in I 1.61-2T is 
used and that the Annual Lease Value. 
as defined in I 1.61-2T. is $7 ,750, and 
that all of the employee's use of the 
automobile is in the employer's 
business. The employee would be 
entitled lo exclude the entire Annual 
Lease Value as a working condition 
fringe, despite the fact that if the 
emplo~·ee paid for the availability of the 
automobile. an income inclusion would 
be required under§ 1.280F-5T(d)(1). 
This paragraph (j} does not affect the 
applicability ot section 280F to the 
employer with respect to such empl<>yer­
provided automobile. nor does it affect 
the applicability of section 274. For rules 
concerning substantiation of an 
employee's working condition fringe, see 
paragraph (c} of this section. 

(k) Aircraft allocation rule. In general, 
with respect to a flight on an employer­
provided aircraft. the amount 
excludable as a working condition fringe 
is the amount that would be allowable 
as a deduction under section 162 or 167 
if lhe employee paid for the flight on the 
aircraft. For example. if employee P flies 
on P's employer's airplane primarily for 
business reasons of P's employer, the 
value of P's flight is excludable as a 
working condition fringe. However. if P's 
spouse and children accompany P on 
such airplane trip primarily for personal 
reasons. the value of the flights by P's 
spouse and children are includable in 
P's gross income. See I 1.61-2T(g) for 
special rules for valuing personal flights. 

(I) (Reserved}. 
(Ill} 

for _ 
The amount of a working con t orf 
fringe exclusion with respect to 
employer-provided tr.;nsportation Is the 
amount that would be allowable as a 
deduction under section 162 or 167 if the 
employee paid for the transportation. 
Generally, if an employee pays for 
transportation taken for primarily 
personal purposes. the employee may 
no.t t~duct any part of the amount paid. 
Thus: the employee may not generally 
exclude the value of employer-provided 
transportation as a working condition 
fringe if aµch transportation i~ rimarily 
perso ·· · ·· 

, . . .. ·· the 

pro'J7!.tW:ft::!':i that 

.Wftl~toaed 
vehic;le, the phrase "the same mode of 
transportation" means use 0£ the same 
vehicle without the additional security 
aspects. such as bulletproof glass. With 
respect to air transportation. the phrase 
"the same mode or transportation" 
means coll'lparable air transportation. 

•1:••,~-~~ 
if an employer provides·a1r yee 
with an automobile for commuting and, 
fer bona fide·busines&-oriented security 
concerns, the automobile is specially 
de!ligned for security, then the employee 
may exclude the value of the special 
security design as a working condition 
fringe if the employee's automobile 
would not have had such security design 
but for the bona fide business-oriented 

·ru · ~.Wa:iliiiio..a-

::~·"tfdlt'*tafi\V~~~.~~:;;···. . ..... ••. ·." .. ·· ~.~OOJ!"'lilll frolft.-•:• ·· ···· · · · eonwuoa 
frintf~ ,• .··1 •• 
n~ ........... . 
Similarly. ff:arr~ traft!s on a 
personal trip in an employer-provided 
aircraft for bona fide business-oriented 
security concerns. the employee l!lay 
exclude the excess, if any. of the value 
of the flight over the amount the 
employee would have paid for 
comparable air transportation. but for 
the bona fide business-oriented security 

conce .. ,,~:vii i!e] 
. . .... ,. .... poy 

_,. , . . 'tie tetahalue of the 
~ ................ friDae. 

(2} Demonstration of bono fide •· 
business-oriented security concerns-(i) 
Jn general. For purposes of this 
p~ragraph (m), the existence of a bona 
fide business-oriented security concern 
for the furnishing of a specific form of 
transport11ct~C)P. to 11J ~p-qyeeJ• 
det~.atW..,...tillllaefacts 
amt~ wltldn tile following 
guideltnetr. · · 

(A} Services performed outside the 
United States. With respect to an 
employee performing services for an 
employer in a geographic area other 
than the United States, a facto.r,. 
indicating a bona fide business~oriented 
security concern is a recent history cf 
violent terrorist activity in such 
geographic area (such 8& bombings or 
abductions for ransom). unless such 
activity is focused on a group of 
i11dividuals which does not include the 
employee or a similarly situated 

employee or on a section of the 
geographic area which does not incude 
the employee. 

(B) Scn·ices pcrf ormed in the United 
States. With respect to an employee 
performing services for an employer in 
the United States. a factor indicating a 
bo · · J,\l~pcurity 

.employer. 
(ii) Establishment of overall security 

pn1gram. Notwithstanding anything in 
paragraph (m · · · n. to the 
co ' ted 

•·· 'st 

ee 
must otected while traveling. 
whether for business or personal 
purposes. An overall security program 
would indude the provision of a 
bodyguard/driver who is trained in 
evasive driving techniques; and 
automobile specially equipped for 
Eecurity; guards. metal detectors. 
alarms. or similar methods of contro!ing 
acc!!ss to the employee's workplace and 
residence; and, in appropriate cases, 
flights on the employer's aircraft for 
business and personal reasons. 

(B) Application~ There ia RO overall 
security ,...... .. wfien. for example, 
security ia pl()vided. at the employee· s 
workplace but not ,_ttbe employee's 
ruki8ne.r.flte ..... llaafact that an 
employer req. ~. a,n e.m mp l1oyee to travel 
on the empl .ireraft. or in an 
employer.. .· velUcle tbat contains 
special sec\lli · .~not alone 
constitute an o t¥ program. 
The preceding sentence applies 
regardless of the existence of a 
corporate or other resolution requiring 
the employee to travel in the employer's 
airplane or vehicle for personal as well 
as business reasons. Similarly, the 
existence of an independent security 
study particular to tl!e employer and its 
employees, or to the employee involved. 
does not alone constitute an overall 
security program. 

{iv} Effect of an independent security 
study. An overall security program with 
respect to an employee is deemed to 
exist even though security is not 
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provided to an employee on a 24~our 
basis if the conditions of this paragraph 
(m)(2}(iv) are eatt.rHtd: 

(A) A rmed with 

(B) The security study is based on an 
objective assessment of all the facts and 
circumstances; 

and 
(D) The employer applies the specific 

security recommendations contained in 
the security study to the employee on a 
consistent basis. 
The value of the security provided 
pursuant to a tJeCUrity study that meets 
the requirements of this paragraph 
(m){2}{iv} may be excluded from income. 
if the security study conclusions are 
reasonable end. but for the bona tide 
business-oriented security concerns, the 
employee would not have had such 
security. No exclusion from income 
applies to security provided by the 
employer that is not recommended in the 
security study. Security study 
conclusions may be reasonable even if, 
for example. it is recommended that 
security be limited to certain geographic 
areas, as in the case where air travel 
security is provided only in certain 
foreign countries. 

( v) Application of security rules lo 
spouses and dependents. The 
availability of a working condition 
fringe exclusion based on the existence 
ofa.IJilna-- fm'ell .,...._1.-:urity 
..................... .tnd 
d., ...... ., .. ..,..,.. •. 

••pouse ... 
esta 

(Vi) Wo · fng condition safe harbor. 
Under the .special rule of this paragraph 
{m)(2)(vi). if. fora bona fide business­
oriented security concern, the employer 
requires that the employee travel on an 
employer-provided aircraft for a 
personal trip, the employer and the 
employee may exclude, as a working 
condition !rinse. the excess value of the 
trip over comparable first-class airfare 
without havins to show that but for the 
bona fide business-oriented security 
concerns. the employee would have 
flown first-class on a commercial 
aircraft. If the special valuation rule 
provided in § 1.61-ZT is used. the excess 
over the amount determined by 
multiplying an aircraft multiple of 200-

percent by the base aircrait valuation 
formula may be excluded as a working 
condition fringe. 

{3) Examples. The provisions of this 
parasraph {m) may be illustrated by the 
following exampJes: 

Example {1}. Assume that in response to 
several death threats on the life of A. the 
president of a multinational company 
(company X). company X 11stablishes an 
overall tecurity program for A. including an 
alarm system at A'a home and guards at A's 
workplace. the use of a vehicle that i1 
specially equipped l'>'ith !llarms. bulletproof 
Blass. and annorplating and a bodyguard/ 
driver who a trained in evasive driving 
techniques. Assume further that A is driven 
for both personal and business reasons in the 
vehicle. Also. assume that but for the bona 
fide business-oriented security concerns. no 
part or the overall suecurity program would 
been provided to A. With ,.""ct to the 
tran · · 
A 
the' 
tlur e 

e 
specially equippe vehicle is $40.000, and the 
value of the vehicle without the security 
features is $25.000. A may determine A's 
income attributable to the vehicle a1 if the 
vehicle were v.·orth $25.000. A must include in 
Income the value of the availability of the 
vehicle . nal use. 

;. c i~··•'lli*9ddet' 
ex«U .ra'~ 
corporation (company Y). Aniune further 
that there have been kidnapping attempts 
and other terrorist activities in the foreign 
countries in which B performs services and 
that at least some of such actMties have 
been directed &8a-inst B or similarly situated 
employees. In response to these activities. 
company Y provides B with an overall 
security program. including an alarm system 
at B's home and bodyguards at B's 
workplace. a bodyguard} driver who is 
trained in evuive dri\•ing techniques. and a 
vehicle apecially designed for security during 
B's overseas travels. In addition. assume1hat 
company Y requires B to travel ill company 
Y's airplane for business and personal trips 
taken to. from. and within these foreign 
countries. Also, assume that but for bona fide 
business-oriented security concerns. no part 
of the overall sucurity prosram would have 
been pr~id~ to 8. IJ;t119ftl!J4e u a 
·~~~qn~--~-oftlae aptctalHCUrity t'ea\\U'81 ofithe au~omobile 
uct•valu& attiQJu~Weto the bactJluards 
and the bocfnuardf~,;IJ may also 
exclude as t working•COl'lifWon fringe the 
excess. if any. of the value of personal fiiBhts 
in the company Y airplane over first-clasi 
airfare {a.determined under the apeciai 
valu8'ien rule provided in I 1.61-2T iI the 
safe harbor described la p&raara~ (m){2)(vi} 
of this section is · · • 
inco••'1( .· 

value 
flight determined er · . 
personal flight taken by B in company Y'• 
airplane. 

Example (3). Assume the ume facts as In 
example (2) except that company Y alsv 
requires B to travel in company Y'a airplane 
within the United States. and th 

, '~- «:HO,C< 

ssume 
further that compan)· Y also requires B's 
spouse and dependents to travel in company 
Y's airplane for pers fii ts. ill. theUniled 
Sta . )eel 

· trJtravel 
any 

of the 
hailtthe 

·~lb Income 
·· Ofdwveblcle 

fn addition. B 
may no ex ·on ofthe value 
attributable '° personal flights by B or B's 
spouse and dependents on company Y'1 
~irplane. Thus. B must include in income the 
value attributable to the penonal use of 
company Y's airplane. See f 1.61-2T for rules 
relating to the valuation of personal flights on 
employer-pro\•ided airplanes. 

Example {41: Assume that company Z 
retains an independent security consultant to 
perform a security study with respect to its 
chief executive officer. Assume further that. 
based on an objective assessment of the facts 
and circumstances. the security consultant 
reasonably recommends that the employee 
be.provided security at his workplace and for 
8round transportation. but not for air 
transportation. If company Z follows the 
recommendations on a consis1ent basis. an 
overall security program will be deemed to 
exist with respect to the workplace and 
ground transportation security only. 

Example (5). Assume the same facts as in 
example {4) except that comp!lny Z only 
provides the employee security "'hile 
commuting to and from work. but not for an)' 
other ground transportation. Since the 
recommendations of the independent security 
study are not applied on a consistent basis. 
an 13verall security program ,.'ill not be 
deemed to exisl 

(n) Product lesting-{1) In general. 
The fair market value of the use of 
consumer goods.. which are 
manufactured for sale to nonemployees. 
.for product testing and evaluation by an 
employee outside the employer's 
workplace is excludable a& a working 
condition fringe if-

lij Qmsumer tei;ting and evaluation of 
the product is an onfinaiy and 
necessary business expense of the 
employer. 

(ii) Business reasons necessitate that 
the testing and evaluation.of the product 
be performed off the employer's 
business premises ~ emplo~ ees {i.e .• 
the testins and evaluation .cannot be 
~rried out adequately in the employer's 
office or in laboratory testing facilities). 

(iii) The product is furnished to the 
employee for purpose• of testing and 
evaluation. 

{iv) The product is made a\·ailable to 
the employee for no longer than 

·~ 

.\ . ,. 

.. 
r. 
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r.ecessary to lest and evaluate its 
pt:rformnnce and must be returned to 
the employer at completion of the 
testing and evaluation period, 

(v} The employer imposes limitations 
of the employee's use of the product 
which significantly reduce the value of 
any personal benefit to the employee, 
and 

(vi) The employee must submit , 
detailed reports to the employer on the 
testing and evaluation. 

The length of the testing and evaluation 
period must be reasonable in relation to 
the product being tested. 

(2) Employer-imposed limitations. The 
fequirement of paragraph (n)(l)(v} of 
this section is satisfied if-

(i) The employer places limitations on 
the employee's ability to select among 
different models or varieties of the 
consumer product that is furnished for 
testing and evaluation purposes, 

(ii) The employer's policy provides for 
the employee, in appropriate cases. to 
purchase or lease at his or her own 
expense the same type of product as 
that being tested {so that personal use 
by the employee's family will be 
limited}. and 

(iii) The employer generally prohibits 
use of the product by members of the 
employee's family. 

(3) Discriminating class1fications. If 
an employer furnishes products under a 
testing and evaluatfon program only to 
officers. owners. or highly compensated 
employees. this fact may be considered 
in a determination of whether the 
products are furnished for testing and 
evaluation purposes or for compensation 
purposes, unless the employer can show 
a business reason for the classification 
of employees to whom the products are 
furnished (e.g .• that automobiles are 
furnished for testing and evaluation by 
an automobile manufacturer to its 
design engineers and supervisory 
mechanics). 

(4) Factors that negate the existence 
of a product testing program. If an 
employer fails to tabulate and examine 
the resuits of the detailed reports within 
a reasonable period of time after 
expiration of the testing period, the 
program will not be considered a 
product testing program. Existence of 
one or more of the following factors may 
also establish that the program is not a 
bona fide product testing program: 

(i) The program is in essence a leasing 
program under which employees lease 
the consumer goods from the employer 
for a fee; 

(ii) The nature of the product and 
other considerations are insufficient to 
justify the testing program; or 

(iii) The expense of the program 
outweighs the benefits to be gained from 
testing and evaluation. 

(5} Failure to meet the requirements of 
this paragraph (n). The fair market value 
of the use of property for product testing 
and evaluation by an employee outside 
the employee's workplace. under a 
product testing program that docs not 
meet all of the requirements of this 
paragraph (n). is not excludable as a 
working condition fringe. 

(6) Example. Assume that an employer that 
manufactures automobiles establishes a 
product testing program under which 50 of its 
5.000 emp!oyees test and evaluate the 
automobiles £or 30 days. Assume further that 
the 50 employees represent a fair cross 
section of all of the employees of the 
er:iploycr. such employees submit detailed 
reports to the employer on the testing and 
evaluation, the employer tubulates and 
examines the test results within a reasonable 
time. and the use of the uutomobiles is 
restricted to the employees. If the rules of 
pJragraph (nl[Z) of this section are also met, 
the employees may exclude the value of the 
use of the automobile during the testing and 
evaluation period. 

(CJ) Qualified automobile 
demonstration use-(1) In general. The 
value of qualified automobile 
demonstration use is excludable from 
gross income as a working condition 
fringe. The term "qualified automobile 
demonstration use" means any use of a 
demonstration automobile by a full-time 
automobile salesman in the sales area in 
which the automobile dealer's sales 
office is located if-

(i) Such use is provided primarily to 
facilitate the salesman's performance of 
services for the employer, and 

(ii} There are substantial restrictions 
on the personal use of the automobile by 
the salesman. 

(2) Full-time automobile salesman-(i) 
Definition. The term "full-time 
automobile salesman" means any 
individual who-

{A} ls employed by an automobile 
dealer, 

{B) Customarily spends substantially 
all of a normal business day on the sales 
floor selling automobiles to customers of 
the automobile dealership, 

lC) '~ustomarily works a number of 
hours r:onsidered full-time in the 
industry (but at a rate not less than 1,000 
hours per year), and 

(DJ ;)erives at least 85 percent of his 
or her gross income from the automobile 
dealership directly as a result of such 
automobile sales activities. 

An individual, such as the general 
manager of an automobile dealership, 
who receives a sales commission on the 
sale of an automobile is not a full·time 
automobile salesman unless the 
requirement~ of this paragraph (o}(2}(i) 

arc met. The exclusion provided in this 
paragraph (o} is available to an 
individual who meets the definition of 
this paragraph (o}(2}(i) regardless of 
whether the individual performs 
services in addition lo those described 
in this paragraph (ol(Z)li). For example, 
an individual who is an owner of the 
automobile dealership but who 
otherwise meets the requirements of this 
paragraph (o}(2}(i) may exclude from 
gross income the value of qualified 
automobile demonstration use. 

(ii) Use by an individual other than a 
full-time automobile salesman. Personal 
use of a demonstration automobile by 
an individual other than a full-time 
automobile salesman is not treated as a 
working condition fringe. Therefore. any 
personal use. including commuting use, 
of a demonstration automobile by a 
part-time salesman, automobile 
mechanic, manager, or other individual 
is not "qualified automobile 
demonstration use" and thus not 
excludable from gross income. 

(3) Demonstration Automobile. The 
exclusion provided in this paragraph {o} 
applies only to qualified use of a 
demonstration automobile. A 
demonstration automobile is an 
automobile that is-

(i) Currently in the inventory of the 
automobile dealership, and 

(ii) Available for test drives by 
customers during the normal business 
hours of the employee. 

(4) Substantial restrictions on 
personal use. Substantial restrictions on 
the personal use of demonstration 
automobiles exist when all of the 
following conditions are satisfied: 

(i) Use by individuals other than the 
full-time automobile salesmen {e.g., the 
salesman's family} is prohibited, 

(ii} Use for personal vacation trips is 
prohibited, 

(iii) The storage of personal 
possessions in the automobile is 
prohibited, and 

{iv) The total use by mileage of the 
automobile by the salesman outside the 
salesman's normal working hours is 
limited. 

(5) Sales area-(i) Jn general. 
Qualified automobile demonstration use 
must be use in the sales area in which 
the automobile dealer's sales office is 
located. The sales area is the geographic 
area surrounding the automobile 
dealer's sales office from which the 
office regularly derives customers. 

{ii) Sales area safe harbor. With 
respect to a particular full-time 
salesman. the automobile dealer's sales 
area may be treated as the larger of the 
area within a 75 mile radius of the 
dealer's sales office, or the on-way 
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commuting distance (in miles} of the 
particular ~alesman. 

determine frequency with respect to 
individual employees. the frequency 
with which similar fringes are provided 
by the employer to the employer's 
employees is determined by reference to 
the frequency with which the employer 
pro\'ides the fringes to the employees 

n and not the frequency with which 
applies whether the employer owns or individual employees receive them. Jn 
rents the parking facility or parking these cases. if an employer occasionally 
space. provides a fringe benefit of de minimis 

(2} Reimbursement of parking value to the employer's employees. the 
expenses. Any reimbursement to the de minimis fringe exclusion may apply 
employee of the ordinary and necessary even though a particular employee 
expenses of renting a parking space on receives the benefit frequently. For 
or near the business premises of the example. if an employer exercises 
employer is excludable as a working sufficient control and imposes 
condition fringe. The preceding sentence significant restrictions on the personal 
does not apply. however. to cash use of a company copying machine so 
payments that are not actually used for that at least 85 percent of the use of the 
renting a parking space. Thus, that part machine is for business purposes, any 
of a general transportation allowance personal use the copying machine by 
that is not used for parking is not particular employees is considered to be 
excludable as a working condition fringe a deiniJiin;tisfringe •.• 
under this paragrap~ (p).. {c) AdministrablJity. Unless 

~3} Parking on residential prol?erty. by a statutory provision other th ... 
With respect to an employee, this section t32(a)[t); ... _value of any 
para~raph ~P) does not apply to any , I benefit that we>uldnotbe unreasonab e 
parkmg facility or space located ?n . or adaUnistratfvll)t fmpracticable tc 
property owned or leased for residential I account.for mut.taindudeo-in the 
purposes by th.e e~~loyee. empJoyee't gross ihcome. ~xcept 

(q) !Jon_appb~~bility of as otherwise provided in this se'ction. 
nondiscnm~na. 1'?n rules. Except to the the pro\'ision of any cash fringe benefit 
ex.tent P:ov1ded in pa:ag~a~h fn)(3) of (or any fringe benefit provided to an 
this se~tJon, the nond1scnmmat10n rules employee through the use of a charge or 
of section .l32(h)(1) ~~d § 1.132-ST do. credit card) is not excludable as a de 
not apply in d~tennmu:~g. the a_mount, if minimis fringe. For example, the 
any, of a working c~ndition fringe.. ovision of cash to an employee for 

Par. 8. The following § 1.132-6T is pr . . 
add t~e appropriate place: personal entertauunc:it.1s .not. 
..;:;.=---~:::.: ~ ''"'~'1' excludable as a "de m1mm1s fringe. 

..........,~,.. I 1.13241' ""'*'*frfnle(T....l'Jiry). (d) Special ru1es-(1) Transit passes. 
a n general Gross income does not A transit pass provided to an employee 

include the value of a de minimis fringe at a discount not exceeding $15 per 
provided to an employee. The term "de month may be excluded as a de minimis 
minimis fringe" means any property or fringe. The exclusion provided in this 
service the value of which is (after paragraph (d) also applies to the 
taking into account the frequency with provision of $1~ in. t~kens or fare cards 
which similar fringes are provided by that enable an mdmdual to travel on 
the employer to the employer's the transit system. The exclusion 
employees) so small as to make provided in this P~.agraph (d) does not 
accounting for it unreasonable or apply to any prov1s1on of cash or other 
administratively impracticable. benefit to defray transit expenses 

(bJ Frequency. Generally, the incurred for personal travel. 
frequency with which similar fringes are (2) Occasional meal money or local 
provided by the employer to the transportation fare. Occasional meal 
employer's employees is determined by money or local transportation fare 
reference to the frequency with which provided to an employee because 
the employer provides the fringe to each overtime work necessitates an extension 
individual employee. For example, if an of the employee's normal workday is 
employer provides a free meal to one excluded as a de minimis fringe. 
employee on a daily basis, but not to (3) Use of special rules to establish a 
any other employee, the value of the general rule. The special rules provided 
meals is not de minimis with respect to in this paragraph (d) may not be used to 
that one employee even though with establish any general rule. For example. 
l'P-Spect to the employer's entire the fact that $180 {$15.per month for 12 
workforce the meals are provided months) worth of transit passes can be 
"infrequently." However. where it excluded in a year does not mean that 
would be administratively difficult to any friDge benefit with a value equal to 

or less than $180 may be excluded as a 
de minimis fringe. 

(4) Benefits exceeding value and 
frequency limitations. If the benefit 
provided to an employee is not de 
minimis because either the value or 
frequency exceeds a limit provided in 
this paragraph (d}, no amount of the 
benefit is considered to be de minimis. 
For example. if an. employer provides a 
$20 monthly tr&nsit pass. the entire $20 
must be included in income, not just the 
excess value over $15. 

l,~ 

ls 
~mpfciYet~' .... ... . . .· ....... . 

(f) Examples-(l) Benefits excluda~e 
from income. Examples of de minimis 
fringe benefits are occasional fl'Ping of 
personal letters by a company secretary; 
occasional peTSonal use of an 
employer's copying machine. provided 
that the employer exercises sufficient 
control and imposes significant 
restrictions on the personal use of the 
machine so that at least 85 percent of 
the use of the machine is for business 
purposes; occasional cocktail parties or 
picnics for employees and their guests; 
traditional holiday gifts of property {not 
cash) with a low fair market value; 
occasional theatre or sporting event 
tickets; and coffee and doughnuts . 

(2) Benefits not excludable as de 
minimis fringes. Examples of fringe 
benefits that are not excludable from 
income as de minimis fringes are: 
season tickets to sporting or theatrical 
events; the commuting use of an 
employer-provided automobile or other 
vehicle more than once a month; 
membership in a private country club or 
athletic facility, regard.less of the 
frequency with which the employee uses 
the facility; and use of employer-owned 
or leased facilities (such as an 
apartment, hunting lodge. boat. etc.} for 
a W• ekerid. Some amount of the value of 
these fringe benefits may be excluded 
under other statutory provisions. such as 
the exclusion for working condition 
fringes. See§ U32-5T. 

Par. 9. The following §1.132-7T is 
added at the appropriate place: 

§ 1.132-7T Treatment of etnJ>loyer­
operated eating facilities (Temporary). 

(a} In general-(1) General role. The 
value of meals provided to employees at 
an employer-operated eating facility for 
employees ia excludable from groH 
income as a de minimis fringe only if-

v·,--

. 

t~ 
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ti) On an annual basis. the revenue 
f111m the facility equals or exceeds the 
1Un•d operating costs of the facility, and 

(ii) With respect to any officer, owner 
111· hl!~hly compensated employee, access 
111 the facility is available on 
1111hflluntially the same terms to each 
1111·mhcr of a group of employees that is 
cl1•fmed under a reasonable 
d1111sification set up by the employer 
thut docs not discriminate in favor of 
11Hii:crs. owners, .and highly 
1:ompcnsated employees. See § 1.132-ST. 

(2) Employer-operated eating facHitJ' 
forc:mp/oyees. An employer-operated 
i•11ling facility for employees is .a facility 
thul meets all ofthe following 
i:onditions-

(i) The facility is owned or leased by 
the employer. 

(ii} The facility is operated by the 
c•mployer. 

(iii) The facility is located on or near 
the business premises of the employer. 

(iv) Substantially all of the use of the 
t.ii:ilily is by employees of the employer 
operating the facility. and 

(v) The meals furnished at the facility 
ur1· pro\·ided during, or immediately 
bdorc or after. the employee's workday. 
For purposes of this section, the term 
"meals" means food, beverages, and 
rdutcd 5ervices pro"ided at the facility. 
H un emptoyer·can determine the 
number of employees who receive meals 
thut are excludable from income under 
i.1·i:tion 119, the employer may, in 
.ll'lt~rmining whether the requirement of 
paragraph (a}(1){i) of this section is 
sutisfied, disregard all costs and 
n•vcnues attributable to such meals 
provided to such employees. For 
purposes of this section. each dining 
room or cafeteria in which meals are 
served is treated as a separate eating 
focilily. regardless of whether each such 
dining room or cafeteria has its own 
l..itchen or other food-preparation area. 

(3) Operation by the employer. Han 
employer contracts with another to 
operate an eating facility for its 
t!mployees. the facility is considered to 
lie operated by the employer for 
purposes of this section. If an eating 
facility is operated by more than one 
1·mployer, it is considered lo be operated 
hy each employer. 

[bl Direct operating costs. The direct 
operating costs test must be applied 
separately for each dining room or 
cafeteria. For purpose of this section. the 
direct operating costs of an eating 
facilities are: (l) The cost of food and 
beverages and (2) the cost of labor for 
personnel whose services relating to the . 
facility are performed primarily on the 
premises of the eating facility. Direct' 
operating costs do not include the cost 

of labor for personnel "·hose services 
relating to the facility are not performed 
primarily <in the premises of the eating 
facility. Thus. for .example, the tabor 
cost for <:aoks. waiters, and waitresses 
is included in direct operating costs. but 
the labor cost for a manager of an eating 
facility whose services relating to the 
facility are not primarily performed on 
the-premises of the eating facility is not 
included in direct operating costs. If an 
employee perfoms services both on and 
off the premises of ihe ilating facility. 
only the applicable percentage of the 
total labor cost of the employee that 
bears the same proportion as time spent 
on the premises bears 10 total time is 
included in direct operating costs. For 
example, assume that 60 percent of the 
services of the cooks in the .above 
example are not related to the eating 
facility. Only 40 percent of the total 
labor cost of the .cooks is includible in 
direct operating .costs. For purposes of 
this section. labor t:osts include ail 
.compensation required to be reported on 
a Form W-2 for income tax purposes 
and related employment taxes paid by 
the emp1oyer. 

{c) Valuation of non-excluded meals 
provided at an emplo;:er-operated 
eating f acilifJ' for employees. If the 
exclusion for meals provided at an 
emplo~·er-operated eating facility for 
employees is not available. the recipient 
of meals provided at such facility must 
include in income the amount by which 
the fair market va1ue of the me 
pro\ri~·<:e 
· tfiaay. 

§ 1.132-ST Nondiscrimination rules 
(Temporary). 

{a) Application of nondiscrimination 
rules-{1) General rule. To qualify under 
section 132 for the exclusions for non­
additional-cost services, qualified 
employee discounts, or meals provided 
at employer-operated eating facilities for 
employees. the fringe benefit must be 
available on substantially the same 
terms to each member of a group of 
employees which is defined under a 
reasonable classification set up by the 
employer that does not discriminate in 
favor of officers. owners, or highly 
compensated employees (the 
"prohibited group employees"). 

(2) Consequences of discrimination. If 
the a\'ailability of or the provision of the 
fringe benefit does not satisfy the 
nondiscrimination rules provided in this 
section, the exclusion applies only to 

those employees (if any) who receive 
the benefit and who are not prohibited 
group employees. For example. if an 
employer offers a 20 percent discount 
(which otherwise satisfies the 
requirements for a qualified employee 
discount} to all nonprohibited group 
employees and a 35 percent discount to 
all prohibited group employees, the 
entire value of the 35 percent discount 
{not just the excess over 20 percent) is 
includible in the gross incomfi and 
wages of the prohibited group 
~mployees who make purchases at a 
discount. 

{3) Scope of the nondiscrimination 
rules provided in this section. The 
nondiscrimination rules provided in this 
section apply ()nly to fringe benefits 
provided pursuant to section 132 (a)(l}. 
(a)(2), and (e)(Z). These rules have no_ 
application to any other employee 
benefit that may be subject to 
nondiscrimination requirements under 
any other section of the Code . 

(b] Coverage requirement-(1) Section 
132 (a)[1} and (2). For purposes of the 
exclusions for no-additional-cost 
services and qualified employee 
discounts, the nondiscrimination rules of 
this section are applied by aggregating 
the employees of all related employers 
(as defined in § 1.132-lT (c)), but 
without aggregating employees in 
different lines of business (as .defined in 
§ 1.13Z-4T). Employees in different lines 
of business will be aggregated, however. 
if .the line of business 'limitation has 
been relaxed pursuant to either section 
1.132-4T {b} or (c}. Except as provided in 
paragraph (e] of this section, the 
nondiscrimination nlles of this section 
are generally applied separately to each 
fringe benefit program of an employer. 

{2) Section 132{e){2). For purposes of 
the exclusion for meals provided at 
employer-operated eating facilities for 
employees. the nondiscrimination rules 
of this section are applied by 
aggregating the employees of all related 
employers. without regard to different 
lines of business, who regularly work at 
or near the premises on which the eating 
facility is located. The 
nondiscrimination rules of this section 
are applied separately to each eating 
facility. Each dining room or cafeteria in 
which meals are served is treated as a 
separate eating facility, regardless of 
whether each such dining room or 
cafeteria has its own kitchen or other 
food-preparation area. 

· (3) Classes of employees who may be 
excluded. Except as otherwise provided 
in this section. for purposes of applying 
the nondiscrimination rules of this 
section to a particular fringe benefit 
program, there may be excluded from 
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consideration the following classes of 
employees pro\'ided that. with respect to 
each class (other than the class 
described in paragraph (b}(3J(iii) of this 
section}. all emp1oyees in the class are 
excluded from participating in the 
particular fringe benefit program-

(i} All part-time or seasonal 
employees who are (or who are 
reasonably expected to be) credited 
with less than 1.000 hours (or such lesser 
number required for the program) of · 
service during a calendar year; 

(ii} All emplo~·ees who are included in 
a unit of employees covered by an 
agreement with the Secretary of Labor 
finds to be a collective bargaining 
agreement between employee 
representatives and one or more 
employers. if there is evidence that the 
particular fringe benefit program was 
the subject of good faith bargaining 
between such employee representatives 
and such employer or employers (and if, 
after March 31. 1984. the additional 
condi1ion of section 7701(a)[4G) is 
satisfied): 

(iii) All employees who arc 
nonresident aliens and who receive no 
earned income (within the meaning of 
section 911(d)(2}) from the employer 
which constitutes income from services 
within the United States (within the 
meaning of section 861(a)(3}); 

(iv) All employees who have not 
completed at least one year {or such 
lesser period required for the program) 
of service with the employer; 

{v} All employees who have separated 
from the service of the employer in a 
year prior to the current year (regardless 
of the reason for the separation); 

{vi) All employees who ha\'e 
separated from the service of the 
employer in a year prior to the current 
year except for retired and/or disabled 
employees {either with or without a time 
limit based on a set number of years 
since separation from the service of the 
employer): and 

(\·ii) All employees of a leased section 
of a department store. 

(c} Classification requirement-{l) 
General rule. The determination of 
whether a particular classification 
established by an employer 
discriminates in favor of the prohibited 
tzroup will depend on the facts and 
c:ircumstances involved. based on 
principles similar to those applied in the 
qualified plan area (see section 
'4lO(b)(l)(B) and the regulations 
thereunder). In general. except as 
otherwise provided in this section, a 
classification that would be determined 
to be nondiscriminatory pursuant to the 
application of the nondiscrimination 
standards that are applied in the 
qualified plan area shall be deemed to 

be nondiscriminatory for purposes of 
section 132. 

(2} Class1fications that are per se 
discriminatory. A classification that. on 
its face. makes fringe benefits aYailable 
only to prohibited group employees is · 
per se discriminatory, and no exclusion 
from gross income is available to any 
prohibited group employee under 
section 132. In addition, a classification 
that is based on either an amount or rate 
of compensation is per se discriminatory 
if it favors those with the higher amount 
or rate of compensation. On the other 
hand. a classification that is based on 
factors such as seniority, full-time vs. 
part· time employment. or job 
description is not per se discriminatory 
but may be discriminatory as applied to 
the workforce of a particular employer. 

(3} Former employees. When 
determining whether a classification is 
discriminatory, former employees shall 
not be considered together with other 
employees of the employer. Therefore. a 
classification is not discriminatory if the 
employer does not make the fringe 
benefits available to any former 
employee. Whether a classification of 
former employees discriminates in favor 
of prohibited group employees will 
depend on the facts and circumstances. 
The rules of this section shall apply 
separately to the former employee 
classification. 

{4) Employer-operated eating 
facilities for empfoyees-(i) General 
rule.J.f access to an employer-operated 
eating facility for employees is available 
to a classification of employees that 
discriminates in favor of highly 
compensated employees. the 
classification will not be treated as 
discriminating in favor of the prohibited 
group employees unless the facility is 
used, more than a de minimis amount, 
by any executive group employee. 

(ii) Executive group employ<'es. For 
purposes of this paragraph (c)(4). the 
term "executive group employees" has 
the same meaning as the term 
"prohibited group employees" {as 
defined in paragraph{g) of this sectirm). 
except that for purposes of identifying 
highly compensated employees-

(A) The exception provided in 
paragraph {g)(l)(i)(A) of this section 
does not apply, and 

(B) The phrase "highest-paid one 
percent of all employees of an 
employer" is substituted for the phrase 
"highest-paid ten percent of all 
employees of an employer" in paragraph 
(g)(l ){ii}(A} of this section. 

{d) Substantially-the-same-terms 
requirement-(1) General rule. Fringe 
benefits available to a particular 
classification of employees must be 
available to each employee in the 

classification on substantially the same 
terms. The determination of wht'ther 
this requirement is met shall depend on 
the facts and circumstances im·olved. 
For example. if a department store 
provides a 20 percent qualified 
employee discount to its employees on 
all merchandise-. the substantially-the­
same-terms requirement will be 
satisfied. Similarly. if the discount 
provided to all employees is 30 percent 
on certain merchandise (such as 

, apparel). and 20 percent on all other 
merchandise. the substantially-the­
same-terms requirement will be 
satisfied. However. if the discount 
provided is 20 percent on all 
merchandise for hourly employees and 
30 percent on all merchandise for 
salaried employees. the substan!ially­
the-same-terms requirement will not be 
satisfied. In addition. if the percentage 
discount varies depending on either an 
employee's amount or rate of 
compensation. or volume of purchases. 
the substantially-the-same-terms 
requirement will not be satisfied. In 
order to determine whether such a 
discount program satisfies the 
nondiscrimination requirements of 
section 132, each group of employees 
that does receive fringe benefits on 
substantially the same terms must be 
treated as a separate classification. 
However. subject to the rules of 
paragraph (e) (2) of this section. an 
employer may divide a fringe benefit 
program into two pPOgrams for purposes 
of aggregating groups of employees. See 
Example (1) of paragraph (d) {3) of this 
section. 

(2) Terms relating to prionty. Certain 
fringe benefits made available to 
employees are available only m limited 
quantities that may be insufficient to 
meet employee demand. This may occm 
either because of employer policy {such 
as where an employer determines that 
only a certain number of units of a 
specific product will be made a\'ailable 
to employees each year) or because of 
the nature of the fringe benefit (such as 
where an employer provides a no· 
additional-cost transportation ser .. ce 
that is limited to the number of sez.ts 
available just before departure). U:1der 
these circumstances. an employer r.1ay 
find it necessarv to establish some 
method of allocating the limited fringe 
benP.fits among the employees eligible t 
receive the fringe benefits. An allocatio 
among employees on a .. first-come. firs1 
served" basis will not violate the 
substantially-the-samP-terms 
requirement provided thllt such an 
allocation is not discriminatory in 
practice. In addition. an .sllocation 
among employees on a lottery basis wi 
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not violRle the substantiall)•-the-!'lame­
tprms requirement provided that sud1 an 
« llur.ation is nondiscriminatory in 
prastice. For example. assume that an 
t•mployer has a limited number-of a 
p.;rticular t>enefit to offer to its 
cmployc-es. Assume further that the 
c:T'ployees interested tn receiving the 
benefit submit their names to the 
employer who then selects a number of 
names, at random. equal to the number 
of fringe benefits available. This lottery 
sn;tem would not \'iolate the 
~~bsLmlially-1he-same-terms 
requirement. An allocation among 
employees on other than a .. first-come. 
firi:t-served", lottery. or similar basis 
will \'iolate the substantially-the-same­
tcrms req!.lirement. Therefore. an 
ullocation based on seniority. full-tim~ 
vs. part-time employment. or job 
description will violate the 
!iubstantia!ly-the-same-terms 
raquirPment. In order t-0 dete11nine 
whether such a fringe benefit program 
~a tis fies the nondiscrimination 
rr;quiremenls of section 132, each group 
l•f omplosees that does receive fringe 
l•enefits on substantially the same terms 
must be treated as a separate 
t:lassifir.ation. For purposes of this rule. 
thP last two sentences of para~raph {d) 
(I) of this section apply. 

(3) £\amp/es. The followings 
<'xarnp!Ps illustrate 1he provisions of this 
p;iragraph (d): 

D.ample 1. Assume that wilh r.cspect lo;a 
ht·nrfit civailablc in limited quantities .an 
Pn:p!r1yer pro\·ides priority to employees 
l'<:Fed <'n .,.eniority. A~sume further that all 
non-prohihi\ed group .emp!o~·ees hilve ten 
.\E'ars of .seniority .an.d all prohibited group 
Pmployccs have nine~ ell~ 1leniori1y. H each 
of Wei<f' woups were tested scparatrly. thP 
benefits offered to p~ohibited gruup 
•·mployecs would bE' discrirr.in<JtOrj under 
this section. ln 1his case. the employer could 
di\iUE' 1he fringe bf'nt'fil prngram provided to 
:10:1-rroliihited f!1r.oup emplo)'ees into two 
~1: on11 relating to nint: yean; of seniority 
<>t•d une N"lating lo .an additional ~·ear of 
"'n:nnl\. As restructured in this manner. all 
··mplu.' •~·t·~ n•Lciive thf> benefit relating to ninr 
'""'"~ ~t '"ority and only non-prnhiliit<'d grm•p 
<:mplo~-,-.·~ receive the benefit rel .. ting to an 
ndd11inr:a: year of senion1y. B11th group~ (dll 
.. rn11lo} t't!S and all non.prohibited group 
Pa:ployees) art> nondiscriminatory 'l?nlUp~. 

£.\a«:p.'1' 2. Asl'ume that prir<:~ .charged lo 
pr.ol11L1:tt•d p:roup emple;.-•·cs at .aE crr.ployci­
i.•µr.r•led e<1ting foc.il»y fur rn1ph1yr.1:s are 
lower than prices c:hari::cd to non-pruhiliitcd 
~rm1p rm1•lcyees. 11w ~uh~tan1iall:•·1hf'-~t1mf' 
ff'q•an•inf"r:\ ~not fii:ti~fif'd. 

{4} Uisproportiu1:a/.J.' use nf eating 
_f(Jcil/1_1. If access 10 nn -cmp1nycr· 
(Jpcrr!li d eating farility for cmploym~s is 
lt>clmic ;;\1y available on suliswntialls· 
tlic-~amt!·lerms jlo {i} a11-cmployet's who 
it,gofarl:;,.,·ork a1~r m,ar1he premises 
on ,,·hir.t11he ming facility 1'. 101.."ated 

(the employee group). -0r (ii} a 
nondiscriminatory classification of the 
employee group. but in practice a highly 
disproportionate flumber of the 
prohibi1ed group ~mployees in the 
employee ~roup. compared to the non­
prohibited group employees in the 
employee group. use the facilit;'. the 
substantially-the-same-terms 
requirement will not be satisfied unless 
no member of the .executive group eats 
there more than a rle minimis .amount. 

(e) Aggregation of separate fringe 
benefit programs-{)) General rule. If an 
employer maintains more than one 
fringe benefit program. i.e .. two or more 
classifications of employees providing 
either identical or different fringe 
benefits. the nondiscrimination 
requirements of section 132 will 
generally be applied separately 10 each 
such 'Program. Thus, a determination 
that one fringe benefit program 
discriminates in favor of prohibited 
group employees generally will not 
cause other fringe benefit programs 
covering the same prohibited group 
employees to be treated as 
discriminatory. 

(2) Exception-(i) Related fringe 
benefit programs. If one of a ogroup of 
fri.."lge benefit programs discriminates in 
fa\'or of prohibited group employees. no 
related fringe benefit provided to such 
prohibited gremp employees under an~· 
other fringe benefit program rna~' be 
excluded from the gross income of such 
prohibited group employees. for 
example. assume a department store 
provides a 20 percent merchandise 
discount to all employees under one 
fringe benefit program. Assume further 
that Linder a se.c-0nd fringe benefit 
program. the department store provides 
an addilk•nal 15 percent merchandise 
discount lo a group Df emplo~·ees 
defined under a classification which 
discriminates in favcr o! the prohibited 
group. Because the second fringe benefit 
program is discriminator}·. the 15 
percent merchandise discount prodded 
to the prohibited group employees i& not 
a qucl!fied emplo.) ce discount. In 
<iclt.lition, becaulic lhe ZO percent 
mrrchandise discount pro\·ided under 
the first fringe benefit program is related 
to the fringe benefit provideJ under the 
ser.ond fringe benefit program. the ZO 
percrnl merchandise discount pro\·ided 
the prohibited group employees is not a 
qualified emp1o»ee discount. Thus. the 
entire 35 percenl merchandi!'le dif.coun1 
pro\'idrd lo th!' prohibited group 
emplo_yees is indudible in .such 
employees' gross incomes. 

1ii) '£mplnrer-Dpercrtt•d eating 
facilities for Pmployees. for purposes of 
paragraph lei 12) Ul of this section. 
meuls at different ernployer-openited 

eating facilities for employees are not 
related fringe benefits, so that a 
prohibited group emplo~·ee mBy exclude 
the value of a meal at a 
nondiscriminstory facility e\·en though 
any mea\5 pro\•ided lo him or her at the 
discriminatory facility cannot be 
excluded. 

{f) Cash bonuses or rebates. A cash 
banus or rebate provided to an 
employet? by 11n employer that is 
determined pursuant to the value <>f 
employer-provided propert;· or services 
purchased by the employee. is treated as 
an equivalent employee discount. For 
example. l!Ssume a department store 
provides a 20 percent merchandise 
discount to all employees under a frjnge 
benefit program. In addition, assume 
that the department store provides cash 
bonuses to a group of employees defined 
under a classification which 
discriminates in favor of the proh.ibited 
group. Assume further that such cash 
bonuses equal 15 percent of the value of 
merchandise purchased by each 
employee. This aITangement is 
substantively identical 10 the example 
described in paragraph (e) {2) of this 
section. Thus. both 1he 20 percent 
merchandise discount and the 15 
percent cash bonus provided to the 
prohibited group employees are 
includible in such employees· gross 
incomes. 

{g} Prohibiled group employees-{1) 
Highly compensated-Ii) General role. 
Except as otherwise provided in this 
paragraph {g) {1} {i). any emp1o~'ee of an 
employer who has {or is reasonably 
expected lo have) .compensation ill.iring 
a calendar year equal to or.greater than 
the employer's base compensation 
amount is highly compensated. There 
are two exceptions to this rule: 

lA) Any employee who has ·(or is 
reasonably expected to have) 
compensation during a calendar year 
equal to or g:eater than $50.000 is highly 
compensated. regardless of whether 
such -compensation is ir. exr.ess of the 
Lase compensation amount. 1:1nd 

(B) Any employee whu i;. rea~on11bly 
expeci• 1 to han: comrensC:t ti on during a 
calencL 1 yeo.r equal to or less than 
$20.000 :!>not h;ghly compen>-oted. 
unless no €!!1ploye~ of the employer is 
rr;usor.< bly expected 10 ha,·e 
compE>>;.;;ation "equal to or greater th<!n 
$35.000. 
The determination of whethn an 
employt-e is a high!~· compensated 
employee wm be determined based on 
the entire employee w<Jrkforce <>fall 
employ1'rs a~rega\c.d pursuant to the 
rol<'s <.Jf section <4t4 {b). (c}. ur {m) 
without regard to the regular workplace 
of th1! emp~·ees. 

.... . 
'j, \ 
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(ii} Base compensation amount-{ A) 
General rule. The term "base 
compensation amount" is defined as 
that amount corresponding to the lowest 
annual compensation amount received 
by the highest-paid ten percent of all 
employees of an employer {the number 
of employees in the top ten percent will 
be increased to tba.~ext highest integer 
if necessary}. determined on the basis of 
the preceding calendar year. For 
purposes of this paragraph (g) (1) {ii), the 
term "employer" includes all entities 
that would be aggregated pursuant to 
the rules of section 414 (b), (c}. or (m). 

(B} Employees that are excludt>d. For 
purposes of determining the base 
compensation amount with respect to a 
fringe benefit program, employees 
described in paragraph (b){3) of this 
section are excluded whether or not 
they are covered under the fringe benefit 
program. except that: (1) Employees 
described in paragraph (b)(3)(ii) of this 
section are taken into account with · 
respect fo the program even if they are 
excluded under paragraph (b)(3), and {2) 
employees described in paragraph (b)[3) 
{i} and (iv} of this section are taken into 
account with respect to the program 
unless they are excluded under 
paragraph {b)(3}. 

(C} Exception to preceding calendar 
year rule. In the case of an employer's 
first year of operation, or where an 
employer's business has changed · 
significantly from the prior calenddr 
year (e.g .. due to an acquisition or 
merger}, the employer must make a good 
faith attempt to either determine or 
adjust the base compensation amount 
for the current year based on reasonable 
estimates of current year compensation. 

(iii) Compensation. The term 
"compensation" is defined as the 
amount reportable on a Form W-Z as 
income. Amounts that would be 
excluded from income but for section 
132(h)(1} are not included in 
compensation for purposes of this 
paragraph (g){l). Compensation includes 
amounts received from all entities which 
would be treated as a single employer 
under secticn 414 {b), (c}. or (m) and is 
not restricted to amounts recei\'ed with 
respect to any one line of business. 

{iv) Employee. Generally. for purposes 
of determining whether an employee is 
highly compensated under this 
paragraph (g)(l), the term "employee" 
does not include any individual who 
does not perform services for the 
employer as an employee during the 
calendar year. For example. if an 
employer has active employees. retired 
or disabled employees. and widows or 
widowers who are "employees" under 
section 132(f}(l)(B). the general rule 
(described in p~ragraph (g}(l}(i) of this 

section} applies only to the active 
employees. 

(2) Owner-(i) General rule. For 
purposes of this section, the term 
"owner" means any employee who 
owns a one percent or greater interest in 
either the employer or in any entity that 
would be aggregated with the employer 
pursuant to the rules of section 414 (b}, 
(c), or (m}. In addition, such an 
employee shall be treated as an owner 
of all entities that would be aggregated 
with the employer pursuant to the rules 
of section 414 (b), (c}, or (m). 

(ii) Determining o~rnership. 
Ownership in a corporation shall be 
determined pursuant to the rules of 
section 318(a). For purposes of 
determining ownership in an entity other 
than a corporation, the rules of section 
318(a) shall apply in a manner similar to 
the way in which they apply for 
purposes of determining ownership in a 
corporation. For non-corporate interests, 
capital or profits interest must be 
substituted for stock. 

{3) Officer.-(i) Non-gai·ernment. For 
purposes of this section, an officer of a 
non-government employer is any 
employee who is appointed. confirmed. 
or elected by the Board or shareholders 
of the employer. An employee who is an 
officer of an employer shall be treated 
as an officer of all entities treated as a 
single employer pursuant to section 414 
{b), (c], or (m). The number of officers is 
not to exceed one-percent of the total 
number of employees of all entities 
treated as a single employer pursuant to 
section 414 (b), {c), or (ml (increased to 
the next highest integer, if necessary). If 
the number of officers exceeds one­
percent of all employees. then the 
limitation is to be applied to employees 
in descending order of compensation {as 
defined in paragraph (g)(l)(iii] of this 
section). Thus. if an employer with 1,000 
employees has 11 board-appointed 
officers. the employee v..ith the least 
compensation of l'1ose officers would 
not be an officer under this paragraph 
(g]{3)(i}. In determining the total number 
of employees with respect to a fringe 
benefit program. employees described in 
paragraph (b)(3} of this section are 
excluded whether or not they are 
covered under the fringe benefit 
program, except that (A) employees 
described in paragraph (b){3)(iij of this 
section are taken in•o account with 
respect to the program even if they are 
excluded under paragraph (b)(3), and (B) 
employees described in paragraph (b}(3) 
{i) and (iv) of this section are taken into 
account with respect to the program 
unless they are excluded under 
paragraph (b}(3). 

mended] 

Par. 11. Paragraph (b} of§ 1.1'l2-2:iT is 
amended by removing the words "(as 
defined in § 1.61-2T Q/ A-20)" and 
addi:lg in their place the words "(as 
defined in § 1.61-2T(e)(2))". 

~ 1.274-ST (Amended] 

Par. 12. Section 1.274-ST is ar.12nded 
u5 follows: 

1. Paragraph (e)(l ){ii) is a:rH:r1ced by 
removing the words "(as dl:fincd in 
§ 1.61-2T Q/ A-20)" and add mg m their 
place the words "(as defined in § 1.61-
2T(e)(2))". 

2. The first sentence of pa:~ii~"f'h (1) is 
revised to read as follows ... for 
purposes of section 274(d) anJ this 
section. the terms "automobdt-" dnd 
"vehicle" have the same mea~:!',gs as 
prescribed in§ 1.G1-2T(d)(l)l:iJ and 
§ 1.61-2T(e)(2), respective!:,.· 

3. The third sentence of par~ilraph (m) 
is amended by removing the v. ords 
"except as provided in § 113Z-1T Qi'\-
4b" and adding in their place the words 
"except as provided in§ 1.13:!-ST(h]". 

§ 1.274-&T (Amended I 

Par. 13. Section 1.274-6T is ar:-:ended 
cs follows: 

1. Paragraph (a}(3}l1)(EJ :s re\ 1sed to 
read as follows: "The emplo} ee required 
to use the vehicle for comrr:;.;11ng is not a 
control employee (as defined in § l.61-
2T(0 (5) and {6)) required to use an 
automobile (as defined int 1 61-
ZT(d}(l)(ii)), and". 

2. Paragraph (a)(3)(1)1FJ 11 a!':'lended bi 
removing the citation ··11 e1-;T Q/ A-
21" and adding in its place tt.e citation 
§ 1.61-2T(0(3}". 

3. Paragraph (a)(3)(1i} i1 am~nded by 
removing from the introductory text the 
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citation"§ Uil-::·1 Uf:'\-21" and addir.g 
in its r!uce th!' r itn111111 "§ 1.61-::T(f)(3)". 

4. ParagraI•h {;i)('ll(n)(E) is rrvisC'd .to 
read as follows: "Tlw 1·mployee requ1rf'd 
to use the vehic:lr· lnr c:ommuting is not a 
control e:nploy1·1 j11M d1·fincriin § 1.f\1-
ZT(f) (5) and (G) n•q1mrd to use an 
automobile (as df'firwd in § 1.61-
2T{d)(1 l(ii)), and". 

s. l'<m1graph {11J{:l)[i1J(FJ is amended 
by n~moving the t lt11tion "§ 1.61-2T Q/ 
A-21" nnd adding in its place the 
cilution "§ 1.61-2'llllf:IJ". 

6. l'ilrii!(T!iph {bl( l I is 11mended by 
removin~ from tlw tn ... t sf!nlr.nc,i; the 
citation"§ 1.132- rt (.}/A-4a(f) and 
adding in its plnr 1· tlw cit;ition "§ 1.132-

5T(g)". · d .db 
:-. Paruµ1uph {hlf:ll 1~ amen c y 

rrmovin~ frt•m tht·. last sentenc,7 the 
citation"§ 1.13:3-11 Q/A-4a(f) and 
<1ddinii in it~ plm •· t],,. citation"§ 1.132-

STI •]{:>)". . 
agP;mi"t11Ph {r·lPl '"amended by 

rcn;o\'inittlw c:il;tltttll "§ 1.61-2TQ/.A-
11 .. and iHltlini.i in iii; plucl' the c1tat1on 
"i 1.61-:Ttdl!l Hi!)". 

9. Pura)lrnph t•· 11'1 l is amended by 
remo\·ing tht' nlulHlll "§ 1.61-ZT. Q/.A-
20 .. and ad<lini.: in it~. place the c1tat1on 
"t Ui1-ZT(ell;!)". 

PART I02-l AMENDED I 

Par. H. Tht! ,111 thonty for Part 602 
conunuc11 to n•111l 11i. f1•1lows: 

~l)':Z6l'.~C :'1105. 

, ... ,., (Amtmd~d} 

. Pw.11. Sectnlll H0:!.101(c) is amended 
bJ e...rtlns in th1• uppropriate place in 
dwtllbW t 1.61-ZT ... 1545--0771; 1.132-
tf •• • 1M$..():"'."l; und § 1.132-5T. ... ,. .. , 
11111[111111..laer.Jr .. 
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information returns. stdtr:nents. and 
notifications requirl'd where there is a 
sale or exchange of certain partnership 
interests. The text of the temporary 
reg:.ilations set forth in this document 
also serves as the text ofthe proposed 
regulations cross-referenced in the 
notice of proposed rulemaking in the 
Proposed Rules Section of this issue of 
the Federal Register. The temporary 
regulations reflect changes to the 
applicable tax law made by section 149 
of the Tax Reform Act of 1984 e.nd 
provide guidance on the manner of filing 
and contents of required information 
returns. statements, and notifications 
under section 6050K of the Internal 
Revenue Code of 1954. 
DATE: The regulation~ contained in this 
document are effective with respect to 
sales or exchanges of partnership 
inte:-es:s made after December 31. 1984. 
FOR FURTHER INFORMATION CONTACT: 
Robert E. Shaw of the Legislation and 
Regulations Division. Office of Chief 
Counsel. Internal Revenue Service, 1111 
Constitution Avenue. NW .. W;:ishington, 
DC 20224 (Attention: CC:LR:T LR-129-
85). Telephone. 202-566-3297 (not a toll· 
free call). 
SUPPLEMENT ARY INFORMATION: 

Explanation of Pro\'isions 

Under section 6050K (a) and 
§ 1.6050K-1T a partnership must file a 
return on Form 8308 when there is a sale 
or exchange described in section 751 (a) 
(a .. section 751 (a) exchange") of any 
interest in that partnership during any 
calendar year after 1984. A section 751 
(a) exchange occurs when any portion of 
any money or other property received 
by a transferor partner in exchange for 
all or a part of his or her interest in the 
partnership is attrlbutable to section 751 
property (unrealized receivables and 
s11bstantially appreciated inventory 
items as defined in seciton 751 (c) and 
(d)). Generally, a sale or exchange of an 
interest in a partnership (or a portion 
thereof) at a time when the partnership 
has any section 751 property will 
constitute a section 751(a) exchange. 

A return on Form 8308 must be filed 
with respect to each sale.or exchange. 
Section 1.6050K-1T (a) (2). however. 
provides that the Commissioner may. at 
a future date, authorize the use of a 
single document which includes all of 
the partnership's returns for a calendar 
year. or of a composite document, by 
partnerships that are required to file 25 
or more separate returns in any calendar 
year. The information to be supplied on 
Form 8308 includes the names. 
addresses. and taxpayer identification 
numbers of the transferee and transferor 
in the exchange and of the partnership, 

the date of the excha.ngc. and such other 
information as may be required by Form 
8308 or its instructions. Form 8308 shall 
contain a printed notice that the 
information on the Form has been 
supplied to the Internal Revenue 
Service. that the transferor is required to 
treat a portion of.the gain realized from 
the section 751 [a) exchange as ordinary 
income. and that the transferor in a 
section 751 (a) exchange is required 
under § 1.751-1 (a) (3) to attach a 
statement relating to the exchange to his 
or her income tax return for the taxable 
year in which the exchange occurred. 
The partnership return on Form 8:W8 is 
to be filed as an attachment to the 
partnership's Form 1065 for its taxable 
year in which the calendar year in 
which the section 751 {a) exchange 
occurred ends. 

Under section 6050K (b) and the 
temporary regulations all partnerships 
that are required to file returns under 
section 6050K (a) must furnish a 
statement to each person whose name 
appears on the partnership's Form 8308 
showing the name and address of the 
partnership in addition to the 
information sho\\.11 on the Form 8308 
with respect to that person. A copy of 
Form 8308 is to be used as the 
statement. The statement must be 
furnished on or before January 31 
following the calendar year in which the 
section 751 (a) exchange occurred (or. if 
later. 30 days after the partnership has 
notice of the exchange). Thus. under the 
statute the partnership must generally 
prepare Form 8308 prior to the time it 
must be filed so as to allow the timelv 
furnishing of statements to the · 
transferor and transferee. 

Section 6050K (c)(l) and the 
temporary regulations require the 
transferor of a partnership interest in a 
section 751 {a} exchange to notify the 
partnership of the exchange, in writing. 
on or before the thirtieth day after the 
date of the exchange [or. if earlier. 
January 15 of the calendar year 
following the calendar year in which the 
exchange occurred]. The written 
notification from the transferor must 
include the narr.es and addresses of the 
transferor and transferee, the date of the 
exchange. and the taxpayer 
identification numbers of the transferor 
and. if known, of the transferee. 

Under section 6050K {cl {2) and the 
temporary regulations the partnership is 
not required to file a return or furnish 
statements under section 6050K until the 
partnership has notice of the section 751 
(a) exchange. Section 1.6050K-1T (e) 
clarifies that a partnership has notice of 
a section 751 (a) exchange when either 
(1) the partnership receives the wntti:n 
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Public Law 99-44 
99th Congress 

An Act 
To amend the Internal Revenue Code of 1954 to repeal the contemporaneous 

recordkeeping requirements added by the Tax Reform Act of 1984, and for other 
purposes. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, 

SECTION 1. REPEAL OF CONTEMPORANEOUS RECORDKEEPING REQUIRE· 
MENTS.ETC. 

(a) CONTEMPORANEOUS RECORDKEEPING REQUIREMENTS.-Subsec· 

99 STAT. 77 

May 24, 1985 
[H.R. 1869] 

Taxes. 

tion (d) of section 274 of the Internal Revenue Code of 1954 (relating 98 Stat. 718. 
to substantiation requirements for certain deductions and credits) is 26 USC 274. 
amended by striking out "adequate contet;n,p9ranequs. r~cords" and 
inserting in lieu thereof "~u,a~ ~,·,~ suftieient riidem:ee 
corroborating the taxpayer's 0"111 statement , and the Internal 26 USC 274 note. 
Revenue Code of 1954 shall be applied and administered as if the 26 USC l et seq. 
word "contemporaneous" had not been added to such subsection (d). 

(b) PROVISIONS RELATING TO RETURN PREPARERS AND NEGLIGENCE 
PENALTY.-Paragraphs (2) and (3) of section 179(b) of the Tax Reform 
Act of 1984 are hereby repealed, and the Internal Revenue Code of 98 Stat. 713. 
1954 shall be applied and administered as if such paragraphs (and 26 use 6695, 
the amendments made by such paragraphs) had not been enacted. ~~5~·sc 6653 

(c) REPEAL OF REGULATIONS.-Regulations issued before the date of note. 
the enactment of this Act to carry out the amendments made by 26 USC 274 note. 
paragraphs (l)(C), (2), and (3) of section 179(b) of the Tax Reform Act 
of 1984 shall have no force and effect. 

SEC. 2. SUBSTANTIATION REQUIREMENTS NOT TO APPLY TO CERTAIN 
VEHICLES WITH LITTLE PERSONAL USE. 

(a) IN GENERAL.-Subsection (d) of section 27 4 of the Internal 
Revenue Code of 1954 (relating to substantiation required) is 
amended by adding at the end thereof the following new sentence: 
"This subsection shall not apply to any qualified nonpersonal use 
vehicle (as defined in subsection (i))." 

(b) QUALIFIED NONPERSONAL UsE VEHICLE DEFINED.-Section 274 
of such Code is amended by redesignating subsection (i) as subsec· 
tion (j) and by inserting after subsection (h) the following new 
subsection: 

"(i) QUALIFIED NoNPERSONAL USE VEHICLE.-For purposes of 
subsection (d), the.ter_m 'qualified-nal use v_ehicle' means 
any vehicle which. by reason of i not likely to be used 
more than a de minimis amount for purposes." 

SEC. 3. EXEMPTION FROM REQUIRED INCOME TAX WITHHOLDING FOR 
CERTAIN FRINGE BENEFITS. 

Section 3402 of the Internal Revenue Code of 1954 (relating to 
income tax collected at source) is amended by adding at the end 
thereof the following new subsection: 

"(s) EXEMPTION FROM WITHHOLDING FOR ANY VEHICLE FRINGE 
BENEFIT.-

51-139 0 - 85 (44) 

26 USC 274. 

26 USC 3402 
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99 STAT. 78 

26 USC 6051. 
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"(1) EMPLOYBB ELBCTION NOT TO WlTHHO~ .. ":-'fbe employer 
may elect not to deduct IUld witlijiold anJ tai under this 
chapter with respect to &h_y veljCle .. ~ benefit pt'OVi.ttKI I> 
any employee if such employee ii 'notified tiy t~ employer of ;~ 
such election (f:lt such time and in such manner as the Secretary 
shall by regulltions prescribe). The preceding sentence shall not 
apply to any vehicle fringe benefit unless the amount of such 
benefit is included by the employer on a statement timely 
furnished under section 6051. 

"(2) EMPLOYBB MUST FU11.NJSH W-t.-An 
fit shall be treat.eel as w · · ~ wll~ll 
to be deducted and withh81fct mtaii'ttfii 
section 60il. · 

"(3) VEHICLE FRINGE BENEFIT.-For purposes of this subsec­
tion, the term 'vehicle fringe benefit' means any fringe 
benefit-

"(A) which constitutes wages (as defined in section 3401), 
and 

"(B) which consists of providing a highway motor vehicle 
for the use of the employee." 

SEC. 4. REDUCTION IN LIMITATIONS ON INVESTMENT TAX CREDIT AND 
DEPRECIATION FOR LUXURY AUTOMOBILES. 

(a) GENERAL RuLE.-
(1) INVESTMENT TAX CREDIT.-Paragraph (1) of section 280F(a) 

98 Stat. 713. of the Internal Revenue Code of 1954 (relating to investment tax 
26 use 280F. credit) is amended by striking out "$1,000" and inserting in lieu 

thereof "$675". 
(2) DEPRECIATION.-Paragraph (2) of section 280F(a) of such 

Code (relating to depreciation) is amended-
(A) by striking out "$4,000" in subparagraph (A)(i) and 

inserting in lieu thereof "$3,200", and 
(B) by striking out "$6,000" each place it appears in 

subparagraphs <A:Xii) and (B)(ii) and inserting in lieu 
thereof "$4,800". 

(b) 4-YEAR DEFERRAL OF INFLATION ADJUSTMENT.-
(1) ADJUSTMENT AFTER 1988.-Subparagraph (A) of section 

280F(d)(7) of such Code (relating to automobile price inflation 
adjustment) is amended by striking out "passenger automobile" 
and inserting in lieu thereof "passenger automobile placed in 
service after 1988". 

(2) 1987 BASE PERIOD.-Subclause (11) of section 280F(d)(7)(B)(i) 
of such Code is amended by striking out "1983" and inserting in 
lieu thereof "1987". 

(3) TEcHNICAL AMENDMENT.-Clause (i) of section 280F(d)(7)(B) 
of such Code is amended by striking out the last sentence. 

SEC. 5. NEW REGULATIONS. 

26 use 274 note. Not later than October 1. 1985, the Secretary of the Treasury or 

26 USC 274 note. 

Ante, p. 77. 

his delegate shall prescribe regulations to carry out the provisions of 
this Act which shall fully reflect such provisions. 

SEC. 6. EFFECTIVE DATES. 

(a) REPEALS.-The amendment and repeals made by subsections 
(a) and (bl of section 1 shall take effect as if included in the 
amendments made by section 179tb) of the Tax Reform Act of 1984. 
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(b) RESTORATION OF PRIOR LAW FOR 1985.-For taxable years 
beginning in 1985, section 27 4(d) of the Internal Revenue Code of 
1954 shall apply as it read before the amendments made by section 
179(bX1) of the Tax Reform Act of 1984. 

(c) EXCEPTION F'RoM SUBSTANTIATION REQUIREMENTS FOR QUALI­
FIED NoNPERSONAL UsE VEHICLES.-The amendments made by sec­
tion 2 shall apply to taxable years beginning after December 31, 
1985. 

(d) WITHHOLDING AMENDMENT.-The amendment made by section 
3 shall take effect on January 1, 1985. 

(e) REDUCTION IN LIMITATIONS ON INVESTMENT TAX CREDIT AND 
DEPRECIATION.-

(1) Except as provided in paragraph (2), the amendments 
made by section 4 shall apply to-

(A) property placed in service after April 2, 1985, in 
taxable years ending after such date, and 

(B) property leased after April 2, 1985, in taxable years 
ending after such date. 

(2) The amendments made by section 4 shall not apply to any 
property-

( A) acquired by the taxpayer pursuant to a binding con­
tract in effect on April l, 1985, and at all times thereafter, 
but only if the property is placed in service before August 1, 
1985,or 

(B) of which the taxpayer is the lessee, but only if the 
lease is pursuant to a binding contract in effect on April l, 
1985, and at all times thereafter, and only if the taxpayer 
first uses such property under the lease before August 1, 
1985. 

Approved May 24, 1985. 
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Guidelines for Reporting and 
Withholding on Taxable Noncash 
Fringe Benefits 

Announcement 85-1131 

This announcement provides 
gllidelines f 
~~on' 
eftls:.(:~~''t. Taxpayers may 
rely on these guidelines until the issu­
ance of regulations that will supersede 
Notice 726 issued in January 1985, and 
the temporary and proposed regulations 
published in the Federal Register on 
January 7 and February 20, 1985. The 
guidelines in this announcement may 
be revised by the new regulations, but 
any such revisions will have prospec­
tive effect only. This announcement 
also extends to September I , 1985, the 
date by which an employer must notify 
its employees of its decision not to 
withhold income taxes on the value of 
the personal use of employer-provided 
highway motor vehicles (see section 4 
below). 

l. Period of withholding, deposits, 
and reporting. 

Employers may elect, for employ­
ment tax and withholding purposes, to 
treat fringe benefits (including the per­
sonal use of employer-provided high­
way motor vehicles) as paid on a pay 
period, quarterly, semi-annually, an-

. nual, or other basis, provided that the 
benefits are treated as paid no less fre­
quently than annually. Employers do 
not have to make the same election for 
all employees. Therefore, the employer 
may withhold more frequently for some 
employees than for others. Employers 
may change their election as frequently 
as they desire so long as they treat all 
the benefits provided in a calendar year 
as paid no later than December 31 of 
the calendar year. For example, an em­
ployer may treat benefits provided in a 
calendar year as paid on July 31, Au­
gust 31, and December 31 of the calen­
dar year. 

An employer may treat the value of a 

1Based on News Release lR-85-70. dated July 
19, 1985. 

single fringe benefit as paid on one or 
more dates within the same calendar 
year, even if the employee receives the 
entire benefit at one time. For example, 
if the employee receives a fringe bene­
fit valued at $1,000 in one pay period, 
the employer may treat the $1,000 
fringe benefit as made in four payments 
of $250, each in a different pay period, 
rather than as a $1,000 payment in one 
pay period. 

A formal election of payment dates 
is not required and the Internal Reve­
nue Service need not be notified; 
rather, employers are treated as making 
the election or elections simply by 
treating the fringe benefits provided in 
a calendar year as paid on the date or 
dates the employer chooses but no later 
than December 31 of the calendar year 
in which the benefits ~re provided. 

The election to treat fringe benefits 
as paid no later than December 31 of 
the year in which the benefit is pro­
vided does not apply when the fringe 
benefit is the transfer of personal prop­
erty (either tangible or intangible) of a 
kind normally held for investment or 
the transfer of real property. 

2. Withholding and deposits. 
The employer may add the value of 

the fringe benefits to the regular wages 
for a payroll period and compute with­
holding taxes on the total. 
Alternatively, the employer may with­
hold from regular wages federal income 
taxes on the value of the fringe benefits 
at the flat 20 percent rate presently ap­
plicable to supplemental wages. 

In general, the employer must with­
hold the applicable income, social se­
curity. and railroad retirement taxes on 
the date or dates it elects to treat the 
benefits as paid and must deposit the 
withheld taxes and the employer taxes 
under the regular rules for tax deposits. 
The employer may make a reasonable 
estimate of the fringe benefits provided 
on the date or dates it elects to treat the 
benefits as paid for purposes of meet­
ing the timely deposit requirements. 

The estimated deposit amount is de­
termined by calculating the amount the 
employer would be required to deposit 
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had the employer paid cash wages 
equal to the estimated value of the 
fringe benefits provided on the date or 
dates selected and withheld taxes from 
those cash wages. Thus, the employer 
should estimate the value of the fringe 
benefits provided on the date or dates 
selected and then calculate the amount 
of income and employment taxes due 
with respect to the estimated value of 
the fringe benefits. This procedure 
should be followed even if the em­
ployer does not know which employee 
is the recipient of the fringe benefit on 
the date the deposit is due, as may be 
the case when a guest of an airline em­
ployee receives a free or discounted 
taxable flight at the close of the calen· 
dar year. 

If the employer underestimates the 
value of the fringe benefits and thereby 
makes an underdeposit of the amount 
required to be deposited (that is, the 
amount the employer would be required 
to deposit if the employer had withheld 
the applicable taxes), the employer may 
be subject to the failure to deposit pen­
alty. If the employer overestimates the 
value and deposits more than the 
amount required, the employer may 
claim a refund or elect to have the 
overpayment applied to the next Form 
941. Employer's Quarterly Federal Tax 
Return (or other employment tax re­
turn). (Any reference in this announce­
ment to the Form 941 is a reference to 
the Form 941 and any other employ­
ment tax return including Form 940. 
employer's Federal Unemployment 
(FUT A) Tax Return.) 

If the employer withholds Jess than 
the required amount of taxes from the 
employee, then the employer may re­
cover from the employee the social se­
curity or railroad retirement taxes and, 
§31.6205-1 (c)(4) of the Employment 
Tax Regulations notwithstanding. the 
income taxes paid on the employee's 
behalf. The recovery of income taxes 
must occur prior to April 1 of the fol­
lowing year. 

3. Amount reported on Form 941 
and W-2. 

The actual value of the fringe bene-

, . 
11 . I 
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fits provided during a calendar year (or 
other period as provided in section 5 
below) must be determined by January 
31 of the following year (the date Form 
W -2 must be furnished to the em­
ployee), and the employer must report 
the actual value of Form W-2 and the 
Form 941 for the fourth quarter of the 
prior year and pay any additional tax li­
ability. The employer must include the 
value of the fringe benefit and the re­
lated tax liabilities on Form 941 for the 
reporting period in which it treats the 
benefits as paid. 

4. Special rule for highway motor 
wlilc~lection not to withho1'f. 

Public Law 99-44 (Repeal of Con­
temporaneous Recordkeeping Require­
ments) permits an employer to elect not 
to withhold income taxes on the value 
of an employee's personal use of an 
employer-provided highway motor ve­
hicle. (The employer must, however, 
witbflokl,~ itJ>!lAcable social security 
or~'retfitifiilt taxes with respect 
tosue:b·benefit.) Employers do not 
have to make thei election for all em­
ployees. Therefore, the employer may 
withhold income taxes with respect to 
the value of the fringe benefits from the 
wages of some employees but not 
others. 

An employer elects not to withhold 
income taxes by (a}notifying the af­
fected employee that the employer has 
made the election not to withhold, and 
(b) including the amount of the benefit 
in box 10, "Wages, tips, and other 
compensation" and box 13, "Social Se­
curity Wages" on a timely furnished 
Form W-2, Wage and Tax Statement. 
The noAA~ to tt,ie employee must be in 
writinf·-ImlJt'tif<Ji'-IDiHs made 
for I · · ··· ber l, 

1985. 85, the 
empl°"'~:~ide the'.1notke to the 
employce··V,"'tt.1

·• er January 31 of 
the year for which the election is to ap­
ply or within 30 days after the date the 
employer first provides a vehicle to the 
employee. 

The employer must provide the no­
tice in a manner reasonably expected to 
come to the attention of all affected 
employees. This may be accomplished 
by providing the notice directly to the 
employee, for example, in a mailing or 
with the employee's paycheck, or by 
posting the notice. Employers may 
change their election not to withhold at 
any time by notifying their employees 

in the manner prescribed above. Em­
ployers need not notify the Service of 
this election. 

If the employer elects not to with­
hold income taxes on the value of the 
personal use of the vehicle and the em­
ployee does not have sufficient income 
tax withheld to pay the income tax at­
tributable to the personal use of the ve­
hicle, then the employee may increase 
the income tax withholding on his or 
her regular wages by filing a new Form 
W-4, Employee's Withholding Allow­
ance Certificate. If sufficient funds are 
withheld, the employee will not find it 
necessary to make estimated tax pay­
ments in order to avoid a penalty for 
underpayment of estimated taxes with 
respect to the fringe benefit. 

5. Special accounting rule. 
Under the general income tax and re­

porting rule, the employer must deter­
mine the actual value of the fringe ben­
efits provided in a calendar year by 
January 31 of the following calendar 
year. If the benefit is the personal use 
of a highway motor vehicle, the em­
ployer may either determine the actual 
value for the calendar year or deter­
mine the actual value as if the entire 
usage of the vehicle for the year by the 
employee is personal (100 percent in­
come inclusion). If the employer in­
cludes 100 percent in an employee's in­
come, the employee may calculate the 
value of his or her business use of the 
vehicle on Form 2106. Employee Busi­
ness Expenses, and deduct this amount 
on Form 1040, Individual Income Tax 
Return. 

For the administrative convenience 
of employers, a special accounting rule 
is available as an alternative to this 
general rule. The special rule may not 
be used if the fringe benefit is the 
transfer of personal property (either 
tangible or intangible) of a kind nor­
mally held for investment or the trans­
fer of real property. 

(a) Special accounting period. 
The employer may treat the value of 

the benefits provided during the last 
two months of the calendar year or any 
shorter period as paid during the subse­
quent calendar year. Under this rule, 
the employer may treat the value of the 
benefits provided in the period begin­
ning January I, 1985, and ending Octo­
ber 31, 1985. as the value of the bene­
fits provided in 1985. For years 
subsequent to 1985, the value of the 

32 

benefits actually provided in the last 
two months of the previous calendar 
year is treated as provided in the subse­
quent calendar year together with the 
value of the benefits provided in the 
first l 0 months of the subsequent calen­
dar year. (This rule does not mean that 
an employer who treats all benefits as 
provided during the last two months of 
a calendar year can defer including the 
entire value of such benefits until the 
subsequent year. Rather, only the value 
of the benefit actually provided during 
the last two months of the calendar 
year can be treated as provided in the 
subsequent calendar year.) 

(b) Conformity rules. 
Use of the special accounting rule is 

optional. An employer may use the rule 
for determining the value of some 
fringe benefits but not others. The pe­
riod fot which it is used need not be the 
same for each fringe benefit. However, 
an employer that uses the rule for a 
particular benefit must use the rule with 
respect to all employees who receive 
that fringe benefit. An employee may 
use the special accounting rule unless 
the employer uses the rule. 

If an employer uses the special ac­
counting rule, the employee must use 
the special accounting rule and must 
use it for the same period as the em­
ployer. In addition, the employee must 
use the special accounting rule and the 
same period for all purposes. Thus, de­
ductions of the employee with respect 
to a fringe benefit provided in a calen­
dar year are allowable in that calendar 
year only to the extent that the em­
ployer includes the value of the fringe 
benefit in the employee· s income for 
that calendar year. For example, as­
sume that an employer provides an em­
ployee with a vehicle throughout 1985 
for both business and personal use and 
that the employer includes I 00 percent 
of the value of the use of the vehicle in 
the employee's income. A~sume further 
that the employer elects to use the spe­
cial accounting rule and treat the value 
of the use of the vehicle during the last 
two months of 1985 as paid during 
1986. The employee may deduct for 
1985 that portion of the value of the 
vehicle attributable to the employee's 
business use of the vehicle for the first 
ten months of 1985. That .portion of the 
value of the vehicle attributable to the 
employee's business use of the vehicle 
for the last two months of l 985 must 



be deducted for 1986. However, any 
unreimbursed expenses incurred by the 
employee during ttie last two months of 
1985, that relate to the employee's 
business use of the vehicle during those 
months (such as fuel, parking. etc.), 
may be deducted for 1985. 

An employer elects to use the special 
accounting rule by determining the 
value of the benefits provided under the 
rule and treating the amount determined 
as a value for purposes of reporting and 
withholding and paying the applicable 
taxes. The employer need not notify the 
Service of the election. The employer 
may, for appropriate administrative rea­
sons, change the period for which the 
rule has been used without notifying 
the Service and without the consent of 
the Commissioner provided that the ap­
propriate amount of income is reported 
for the changed period, and the applica­
ble taxes are withheld and deposited. 

6. Information reported to 
employees. 

Employers that provide fringe bene­
fits to employees must include in box 
IO and. if applicable, box 13 of the 
Form W-1 the value of the fringe bene­
fits provide for purposes of reporting 
and withholding and paying the appli­
cable taxes. The employer need not no­
tify the Service of the election. The 
employer may. for appropriate adminis­
trative reasons. change the period for 
which the rule has been used without 
notifying the Service and without the 
consent of the Commissioner provided 
that the appropriate amount of income 
is reported for the changed period, and 
the applicable taxes are withheld and 
deposited. 

6. Information reported to 
employees. 

Employers that provide fringe bene-

fits to employees must include in box 
10 and, if applicable, box 13 of the 
Form W-1 the value of the fringe bene­
fits provided in a calendar year. Em­
ployers may. if they choose. include 
the value of the fringe benefits (and 
any other information relating to the 
benefits) on a separate Form W-2. Em­
ployers must report to employees the 
total value of the fringe benefits pro­
vided in the calendar year in box 16 of 
the Form W-2. In addition. if the em­
ployer provided the use of a highway 
motor vehicle and included 100 percent 
of the value of the vehicle in the em­
ployee's income, the employer must 
separately report this value (so that the 
employee can compute the value of any 
business use of the vehicle) in box 16. 
If sufficient space is not avail.able. em­
ployers must report this information to 
the employees on a separate schedule. 

Employers that elect to use. the spe­
cial accounting rule must notify the af­
fected employees that the special ac­
counting rule has been used and of the 
period for which it has been used. Em­
ployers must provide the notice directly 
to the employee at or near the time the 
employer provides the employee with 
the Form W-2; it must not be provided 
earlier than with the employee's last 
paycheck of the calendar year. 

7. Example. 
An employee, E, receives fringe 

benefits during 1985. E's employer. R, 
collects the information regarding the 
fringe benefits on a quarterly basis, 
processes the information during the 
next quarter, and treats the benefits as 
provided on the last payday of the next 
quarter. R withholds the applicable 
taxes from E's paycheck on that date, 
deposits the withheld taxes together 
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with the taxes imposed on the employer 
according to the regular rules for de­
positing payroll taxes, and files a Form 
941 at the end of the quarter reporting 
the fringe benefits it treated as paid 
during the quarter. For the last quarter 
of 1985, R elects to use the special ac­
counting rule provided in section 5 
above for the last two months of the 
calendar year. Thus, R collects the in­
formation regarding the fringe benefits 
provided through October 31, 1985. R 
treats the fringe benefits actually pro­
vided during the third quarter of 1985 
and during October 1985 as paid with 
the last paycheck of the fourth quarter 
of 1985, withholds the applicable 
taxes. deposits the withheld taxes to­
gether with the taxes imposed on the 
employer according to the regular rules 
for the deposit of payroll taxes. and 
files a Form 941 reporting the value of 
the fringe benefits it treated as paid 
during the quarter. On January 31, 
1986, R reports the value of the fringe 
benefits actually provided from January 
l , 1985, through October 31. 198 5. on 
a Form W-2 furnished to E. 

During 1986. R follov.'s the same 
procedure and again uses the special 
accounting rule for the last two nwnths 
of the calendar year. Accordingly. R 
treats the fringe benefits actually pro­
vided during the last two months of 
1985 as paid with the last paycheck of 
the first quarter of 1986. withholds the 
applicable taxes. deposits the taxes as 
required. and files a Form 9..+ I report­
ing the fringe benefits treated as paid 
during the quarter. On January 31. 
1987, R reports the value of the fringe 
benefits actually provided from No­
vember I, 1985. through October 31. 
1986, on a Form W-2 furnished to E. 
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purson.'lel from other offices of the 
Internal Revenue Service and Treasury 
Department participated in developing 
these regulations both on matters of 
substance and style. 
Roscoe L. Egger. Jr .. 
Commissioner of lntemal Revenue. 
[FR Doc. as-:30324 Filed 12-20-85: 9:22 am] 
91LLlllG COOE C3CMl1~ 

26CFRPart1 

(LR-216-84] 

T•i•Hlf~ ....... 
........... ., ..... of~ 
.......... & .. , 'ill· . 

AGENCY: Internal Revenue Service. 
Treasury. 
ACTION: Withdrawal of notice of · 
proposed rulemaking. 

tpthe 
{SO 

PR· ... 'f'R 7073). 
and Novem er .6. 1985 (50 FR 46006), 
relating to the taxation offringe · 
benefits. The text of the temporary 
regulations under sections 61 and 132 
served as the comment document for the 
notice of proposed rulemaking. In the 
Rules and Regulations portion of this 
issue of the Federal Register, the 
Internal Revenue Service is removing 
portions of those temporary regulations. 
This document withdraws portions of 
the notice of proposed rulemaking that 
relate to the remo:ved portions of the 
temporary .regulations. Changes to the 
applicable tax law were made by 
section 531 of the Tax Reform Act of 
1984 l98 Stat. 877). 
DATE: The withdrawal of porticns of the 
notice of proposed rulemaking is 
effective as of January 1. 1985. 
FOR FURTHER INFORMATION CONTACT: 
Annette J. Guarisco of the Legislation 
and Regulations Division of the Office of 
Chief Counsel. Internal Revenue 
Service, (202) 566-3918, not a toll-free 
call. 
SUPPLEMENTARY INFORMATION: 

Background 
Section i31 was &mended and section 

132 was added to the Internal Revenue 
Code of 19S4 (Code) by section 531 of 
the Tax Reform Act -0f 1984 (98 Stat. 
877}. Temporary regulations published in 
the Federal Register for January 1. 1985 
(50 FR 747), amended the Income Tax 
Regulations (26 CFR Part 1) 1o reflect 1he 
changes in the law :relating to the 
taxation of fringe benefits. These 

regulations were later amended in the 
Federal Register for February 20, 1985 
(50 FR 7038), and November 6. 1985 (50 
FR 46006). 

Many comments were received on the 
proposed and temporary regulations 
published during 1985. ln addition. on 
April 16, 17~ and 18. 1985. the lntemal 
Revenue Service held public hearings 
concerning the provisions of the 
proposed regulations. In response to the 
comments and the tstatements made at 
the public hearings. the rules provided in 
the proposed and temporary Tegulations 
have been amended. Due to the 1!xtent 
of the amendments, the regulations have 
been issued in t~mporary rather than 
final form. In addition. the temporary 
regulations (published in the Rules and 
Regulations portion of this issue of the 
FederaJ Register) also serve as the 
comment document for a notice of 
proposed rulemaking {published in the 
Proposed Rules portion of this issue of 
the Federal Register). Because the rules 
are being reissued as proposed and 
temporary regulations rather than final 
regulations, portions of the previously 
published notice of proposed rulemaking 
and temporary regulations must be 
withdrawn. The portion of the 
temporary and proposed regulations 
relating to.the election to aggregate lines 
of businen~r purposes of certain fringe 
benefit exclusions under section 4977 of 
the Code is not withdrawn. 

Drafting Information 

The principal author of this document 
is Annette J. Guarisco of the Legislation 
and Regulations Di.-ision of the Office of 
Chief Counsel. Internal Revenue 
Service. However. personnel from other 
offices of the Internal Re\'enue Service 
and Treasury Department participated 
in developing this document on matters 
of both substance and style. 

The proposed amendments to 26 CFR 
Part 1 under J l.61-2T and§ 1.132-lT 
published in the Federal Register for 
January 7, 1985. February 20. 1985. and 
November 6, 1985. are hereby 
withdrawn. 
Roscoe L. Egger. Jr .. 
Commissioner of Jnterna/Revenue. 
[FR Doc.-85-30163Filed12-16-85; 11:10 am) 
81LUHG CODE 4*30-01-tl 

(26 CFR Parts 1and602] 

[LR-216-84] 

Taxation of Fringe Benefits and 
Exclusions From Gross Income for 
Certain Fringe Benefits; Proposed 
Rulemaklng 

AGENCY: Jntemal Revenue Service, 
Treasul}'· 

ACTION: Notice of proposed rulemaking 
by cross-reference to temporary 
regulations. 

SUMMARY: In the Rules and Regulations 
portion of this issue of the Federal 
Register. the Internal Revenue Service is 
issuing temporary regulations relating to 
the taxation of .fringe benefits. The text 
of those temporary l'egulations •erves as 
the comment document for this proposed 
rulemaking. 

ADDRESS: Send comments and requests 
for a public hE:aring to: Commissioner of 
Internal Revenue, Attention: CC:LR:T 
(LR-216-84 and LR-37-85), Washington. 
DC20224. 
FOR FURTHER tNFCRMJ\TION CONTACT: 
Annette J. Guarisco of the Legislation 
and Regulations Division of the Office of 
Chief Counsel. Internal Revenue Sen·ice 
(202-566-3918, not a toll-free number). 
SUPPLEMENTARY INFORMATION: 

Background 

The temporary regulations in the 
Rules and Regulations portion of this 
issue of the Federal Register amend 
Parts 1 and 602 of Title 26 of the Code of 
Federal Regulations. The temporary 
regulations are designated by a "T .. 
following theinection citation. The final 
regulations, which this document 
proposes to base on those temporary 
regulations. would amend Parts 1 and 
602 of Title 26 of the Code of Federal 
Regulations. 

The regulations provide guidance on 
the tax treatment of taxable and 
non~axable fringe benefits. including the 
valuation of taxable fringe benefits for 
purposes of income and employment tax 
reporting and \\oithholding. '.fhe 
regulations provide.apeciaint!es f0r 
valuing employer-provided automobiles. 
use of employer-provided aircraft. free 
or discounted flights on commercial 
arilines, and meals provided at 
employer-operated eating facilities. The 
regulations also provide rules relating to 
the exclusions from gross income for 
certain fringe benefits and applicable 
nondiscrimination rules. 

Section 61 of the Internal Revenue 
Code of 1954 lthe Code) was amended. 
and section.132 was added to the Code. 
by section 531 cf the Tax 'Reform Act of 
1984198 Stat ll71). Temporary and 
proposed regulations were published m 
the Federal Register on January 7, 1985 
(50 FR 747, 836). These rej!ulations were 
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later amended in the Federal Register on 
February 20, 1985 (50 FR 7038, 7073}. 
. Subsequently, Pub. L 99-44 (Repeal of 
Contemporaneous Recordkecping 
Requirements) affected some of the 
proposed and temporary regulations 
published in Februaimplement the 
provisions of Pub. 99-44" the Service 
withdrew the affect osed and 
temporary regulations published in 
February (50 FR 46004, 46086) and 
published new proposed. and temporary 
regulations on November 6, 1985 (50 FR 
46006, 46087). This document replaces 
portions of llle previously issued 
proposed regulations. 

Many comments were received from 
the public concerning the provisions in 
the proposed and temporary regulations 
published earlier this year. In addition, 
on April 16, 17, and 18. 1985, the Internal 
Revenue Seri:ice (Service) held public 
hearings concerning the temporary and 
proposed regulations. In response to the 
comments and the statements made at 
the public hearings, the regulations have 
been amended. Due to the extent of the 
amendments, the Service is issuing the 
regulations in temporary rather than 
final form. This document contains the 
cross-reference notice of proposed 
rulemaking to provide the public with an 
opportunity to comment on the revised 
provisions of the regulations before they 
become final. The Service expects to 
hold public hearings on the proposed 
regulations early next year. 

For the text of the temporary 
regulations. see FR Doc. [T.D. 8.063} 
published in the Rules and Regulations 
portion of this issue of the Federal 
Register. The preamble to the temporary 
regulations contains a summary of the 
provisions of these regulations. 

Special Analyses 
The Commissioner of Internal 

Revenue has determined that this rule is 
not a major rule as defined in Executi\'e 
Order 12291. Accordingly, a Regulatory 
Impact Anal}1sis is not reguired. 

Although this document is a notice of 
proposed rulemaking that solicits public 
comments. the Internal Revenue Service 
has concluded that the regulations 
proposed herein are interpretative and 
that the notice and public procedure 
requirements of 5 U.S.C. 553 do not 
apply. Accordingly, no Regulatory 
Flexibility Analysis Is required by 5 
U.S.C. chapter 6. 

Comments and Requests for a Public 
Hearing 

Before adopting these proposed 
r . 

All comments will be available for 
public inspection and copying. When the 
public hearing is scheduled. notice of the 
time and place will be published in the 
Federal Register. 

Comments are particularly invited 
concerning the administrability and 
appropriateness of the special rules 
cont~ined in the temporary regulations 

employer-provi e a or 
discounted flights on commercial 
airlines, and meals provided at 
employer-operated eating facilities for 
employees. 

With regard to the automobile special 
valuation rule. comments are requested 
concerning the use of a four-year, level­
payment lease term as the basis of the 
Annual Lease Value Table. (For a 
further discussion of this rule, see the 
preamble to the temporary regulations 
contained in the Rules and Regulations 
portion of this issue of the Federal 
Register.) 

The proposed regulations provide 
guidance on valuing an automobile for 
purposes of determining the Annual 
Lease Value. In particular, the proposed 
regulations provide that forlhis purpose 
the value of an automobile does not 
include the value of specialized 
equipment which is not susceptible to 
personal use or of a telephone. An 
example of such equipment would be 
permanent shelving custom designed to 
hold special business tools. This 
provision does not mean that any 
property susceptible to personal use 
which is in an automobile must be 
valued as part of the automobile. The 
regulations are not intended to address 
the treatment of property which, 
although susceptible to personal use, is 
not commonly included in an 
automobile but when included in an 
automobile is commonly used for 
business while the automobile is being 
used for personal purposes. An example 
of such property is a car folephone, 
which may be used for business 
purposes while the car is being used for 
pP.rsonal purposes (e.g., a business call 
while an employee is commuting to 
work). Comments are requesting as to 
what other property falls into this 
economy and as to the appropriate tax 
treatment for personal use of such 
property. . 

The vehicle cents-per-mile rule may 
be used to value the personal use of 
employer-provided vehicles regularly 
used in the employer's business if the 
value of the vehicle does not exceed 
$12.600 (for 1985). Comments are 

requested concerning (1) the need for 
further definition of the regularly used in 
business standard. (2) suggestions for 
such a definition, and (3) the 
appropriateness of and suggestions for 
refining the alternative mileage rule for 
use of the vehicle cents-per-mile rule. 

·comments are also requested relating 
to the tax treatment of so-called 
"bonus" prog:-ams (such as "frequent 
flier" programs) under which a company 
provides benefits (such as free flights, 
automobile rentals, and hotel rooms) to 
their customers on the basis of the 
amount of business the customer does 
with the company. The issue of tax 
treatment arises when, for example. ·the 
business that gives rise to the benefits or 
bonuses is paid for by the customer's 
employer rather than the customer {i.e., 
business flights or hotel rooms are paid 
for by the employer and the company 
awards the bonus flight or hote~ room to 
the employee). Comments are requested 
on the need for special rules relating to 
the valuation of the benefits. the 
administrability of either withholding on 
or reporting the value of such benefits, 
and the appropriate party to charge with 
the responsibility for reporting. 
Comments are specifically requested 
regarding whether the benefits should 
be regarded as "wages" subject to 
withholding. 

In August 1985, the Service announced 
rules relating to reporting and 
withholding on the value of fringe 
benefits (Announcing 85-113 l.R.B. No. 
31, August 5, 1985}. Comments are 
requested relating to those withholding 
and reporting rules. 

The collection of information 
requirements contained in these 
regulations have been submitted to the 
Office of Management and Bu~et 
(OMB) in accordance with the 
requirements of the Paperwork 
Reduction Act of 1980. :omrnents on 
those requirements sho•1ld be sent to the· 
Office of Information and Regulatory 
Affairs of OMB. Attention: Desk Officer 
for Internal Revenue SE :-vice, New 
Executive Office Building. Washington. 
DC 20503. The Internal Revenue Service 
requests that persons submitting 
comments on those requirements to 
01\IB also send copies to the Service. 

Drafting Information 

The principal author of these 
regulations is Annette J. Guarisco of the 
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Legislation.and Regulations Di\ision of 
the Office of Chief Counsel. lntemal 
Revenue Service. However. personnel 
from other1:>ffices of the Internal 
RevenueSerVice and Treasury 
Department participated in developing 
the ttgulations ~n matters oT both 
substance.and "Style. 

list of Subjects 

26 CFR 1.61-1-1.281-4 

Income taxes, Taxable income. 
Deductions. Exemptions. .. 
26 CFR Part 602 

Reportiqg and recordkeeping 
requirements. 
ROllClOe L. £aer. fr., 
Commissioner of lrrtemal lle1umue. 
!FR Doc. 85-30162 Filed 12-1&-85; 11:09 am} 
lllUING CODE __.Mill 

DEPARTMENT OF JUSTICE 

Off'tee of the "ttomey -General 

28 Ct=R hrt :16 

tOn:JerNo.1114-IS] 

Revision of Department of .Justice fee 
Regulations lmplementing1he 
Freedom of Information A.ct 

AGENCY: Department .ofjustice. 
ACTION: 'Proposed Rule. 

SUMMARY: This nofioe sets forth a 
proposed :revision to 'the :procedural 
regulations of ithe t>epartmen1-0f 'Justice. 
28 CFR 16.10, settlll.g forth the lees to be 
chargea a.tnder 1he •Freedom ·oT 
Information Ac\1'1FGIA"}. 511.J.S.C. '552. 
It is proposed 1hat !this provision be 
amended, for the first time since 197$, to 
increase certain of the fees c'harged 
under file Act. :No cbange is -proposed in 
the current~ cif :$0.70 per :page for 
dup'lication. 
DA1'£! Comments must be recei'Vea on -or 
before ~nuary 22, '1986. 
ADDRESS: Comments 1ihould be directed 
to: K~in R. Jones. 'Deputy Assistant 
Attorney-General. Offit:e oTLegal'Policy. 
United States Department of Justice. 
Room 4224. Wasliington. DC'20530. 
FOR FURTHER INFORMAT.ION CONTACT: 
Daniel]. Metca1fe, t:o-1Jire.ctor. Office of 
Information and 'Privacy, United States 
Department ol]ustice. Washington. DC 
205301(202) 724-7400). 
SUPPL&MENTARV JNFORMATION: The 
regulation.a of .fhe Department.of jnstice 
implementing the .F.reedom .of 
Infonnation.Act. 5 .U.S.C • .551, .and .the 
PrivacyAct o!l.91,,S U.S.C. i52a. were 
ameruieB in .fhelr entir.aty. effecti"'e April 
30. 198'. 49 FR 12248 (Mar. 29, 1984}. Aa 

stated in the Supplementary la§Galation 
to that notice. revisions to the 
Department's FOIA fee regulation were 
still then under:eonsideraticin and would 
be dealth with in a teparate rolemaking 
proceeding. 49 FR at 12249. That review 
.has .now been completed. The-purpose 
of this .Notice of .Proposed Rulemaking is 
to propose certain changes in the fees 
charged to ftquesterumder thf:OOLA­
the costs Df .eaJdting for tiequested 
information and of related materials and 
services. including aumo tapes and 
computer services and materiaI.. No 
ch81lge is porposed in the £urrent 
duplication charge of S0.1-0 per page. 

The Deparu:ent's current lee 
regulations w.as first .adopted 4n 1975. in 
response to the 1974 amendments to the 
Freedom of lnfotmation Act that limited 
the allowable lees chargeable to 
requesters to the oost ofsearch for .and 
duplication of documents. 5 U.S.C. 
552(a}(4){A}: 28 CFR 16.9 (1983]. That 
regulation set the-charge for duplication 
at $0.10 per page . .and provided for a 
charge of $1.00 per quarter :hour .s,pent by 
clerical personnel in excess of ihe first 
quarter hour in searching for and 
retrieving requeated records, and a 
cha.rge of $2.00 per quarter hour far 
nonclerical. nonroutine .searches· where 
the time oT proTessiona1 or managerial 
personnel is required. That regulation 
also provided a schedule of charges for 
computer services and materials and 
audio tapes needed to reproduce 
computerized or audio records. 

These provisions have remained 
unchanged since 1975, except to 
renumber-them .as 28 CFR '16.10. 49 FR 
12257--58. The1:onsiderable inflftion 
since 'that time nas 1:2ndered these 
charges well out of date. For Federal 
employees, hoth :at .the clerical level :and 
the professional level. salary rates at 
specifk grades in the General Schedule 
have increased by .approximately 7.03 
since 1975. Moreover. thedm~s Ior 
computer time and materials and !or 
audio tapes are in most .cases Iar out ef 
line with .the .current actual-oo&ts of 
those services and Hems ta .the 
Department ioday. 

Accordiagly, jt a proposed otha't :the 
Department'negulation be.amended to 
increase the feesito.$1.15per:quar.ter 
hour afler'theiirst-quarterhourfor 
clerical searches and to.$3.50 per 
. quarter hour .after !he &st !or 
noocler.ical. prefeHional aearchu. The 
regulations soV«:ning.omnpuMl' aerv.icea 
and matel'ials.ana audio'tapes would.be 
revised to j)ro~ide ior:the cha~ of 
current aotuai costs to the Department 
of .those •en.~cea .and items. :However. 
no changelisjll'OJIOsed for thecmrent 
duplication dw.8e of SO.W per page. · 

it is proposed that thel)ro\i&ions in 
CUJTent 28 CFR 16.10, as amended. 
relating to .charges onr $25.00 and to the 
requirement of a deposit be retained 
with only minor ~e\isions. 

The 111andard for wai\·ing or reducing 
fees is proposed 'to be modified to 
.c81'1form more dosely to the-statutory 
language set forth in S U.S.C. ' 
552(a}(4)(A}. Tba' nction Tequires that 
document• be furnished at no charge or 
~t a reduced charge where the agency 
-(!etermines that a waiver.or reduction of 
fees is in the pliblic mterest because 
fumisbing 'the information l:Bn be 
<:onsidered as ,,rimaril~· benefiting the 
general t>ublic. 

These rules do not constitute ... major 
rules" Within the meaning of executive 
Order No. 12291 (lmpro\'ing Government 
Regulations). The requif.ements of the 
Regulatory Flexibility Act. 5 U.S.C. 
605(b), do not apply. 

List of Subjects m 28 CFR Part 16 

Freedom of lnTorma ti on. 

PART 16-lAMEHDEDl 

Accordingly, &oder the authority 
vested in me by 28 U.S.C 509 and 510 
and.SlJ.S.C. 301and.552.Part16<>f · 
Chapter I 'Of Title 28 ofthe Code of 
Federal Regulations is :proposed to be 
amended llS follows: 

1. The ~uthority citation for Part 16 
continues to read as fo1lows: 

Authority: 28 D.S.C. 509; o U.S.'C. 301. 552: 
31 U.S.C. 483a. unless otherwise noted. 

2. Se~ion 16.10 is revised to read as 
follows: 

§ 16.10 .Fees. 
{a} When charged. Fees pursuant io 31 

U.S.C. 9701 and 5 U.S.C. .552 shall be 
assessed BDCording to the schedule 
contained in paragraph {c) of this 
sectioD for 40ervices rendered by 
conwonents in responding to an.d 
processing requests for records under 
this subpart. All lees 10 assessed .ah all 
be charged to a requester. unless the 
requester makes a request for a waiver 
or reduction of .the lees and the -official 
of a :eomponent making a rieoision to 
gr.ant allDri>art of the request. or 
making the ,decision .on appeal, 
determines 1hat all or part of the fees 
irbould be waived. Docwnenta .shall be 
furnished witboltt charge or at a reduced 
charge if the ·official .determines that 
waiver or reduction tJf the fee is in 1he 
public interest because :furnishing the 
wormation can be considered .as 
primai:ily benefifing ttre general tiublic. 

fb) When nor charged. Feea ehaD not 
be charged where they would .amount. in 
the aggregate. for one Teque It or for • 


