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' 1980 

MEMORANDUM TO: VERONICA PICKMAN. 

MARIE ALLEN fYl~ FROM: 

SUBJECT: ISSUES REMAINING TO BE RESOLVED CONCERNING 
PRESIDENTIAL RECORDS ACT IMPLEMENTATION 

As you requested several days ago, I've put together a list of 
those issues still requiring resolution. I do not include 
in the decision items below those issues about which there is 
general agreement. The two major lists of decision items from 
which this summary is drawn come from the Final Report of the 
Working Group, Presidential Papers Task Force (1/21/80), and 
the Terman legal analysis report (7/21/80). 

(1) Assignment of Policy Responsibility for Presidential 
records. 

Counsel 

Chief of Staff 

Assistant for Ad~inistration 

Note: Michael Berman has suggested that the President 1 s 
Counsel and/or Chief of Staff might have the official 
responsibility for Presidential records, signing the major 
memoranda to the staff on the subject, while Hugh Carter 
assumed the administrative responsibility for recommending 
and implementing records decisions. 

It is generally agreed that the Vice ?resident's Counsel 
and Administrative Officer will assume similar functions 
for Vice Presidential records. 

(2) Assignment of records management responsibility for 
Presidential records • 

.. W.H.O. Office of Records Management 

Office of Administration 

Note: The Working Group report recommended that the 
White House Office of Records Management assume respon­
sibility for Presidential records wherever located in the 
EOP and that OA assume responsibility for federal records 
wherever located in the EOP. 

I 
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~(3) Division of EDP records into federal records and Presidential 
records. 

Council of Economic Advisors federal records 

Presidential records 

Drug Abuse Policy section of Domestic Policy Staff 

fede~al records 

Presidential records 

Note: There is gen~ral agreement that the following units 
create Presidential records: White House Office, Intelligence 
Oversight Board, Nationa1 Sec~rity Council--selected files, 
Office of Science and Technology Policy--selected files, 
Office of Administration--selected files, Council on Wage 
and Price Stability--selected files, and Domestic Policy 
Staff"-except possibly fdr files of Drug Abuse Policy section. 

(4) Decision concerning file break between records of 
President Carter's/Vice President Mondale's first and second 
terms. 

File break for Presidential records 

File break for Vice Presidential 
records 

Yes 

Yes 

(~) Coverage of domestic gifts received by President/Vice 
President by President~al Records Act. 

Domestic gifts are covered by Act 

~ are not covered by Act 

are partially covered by Act 

No 

No 

Note: If options 1 or 3 are chosen, the Gift Unit will 
need legal assistance in modifying current procedures. 

(6). Determination as to which documents are official records. 

exceptions: 

Terman list approved 

Terman list approved, with these 

Decision delegated to records 
management officials 

I . 
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(7) Disposal schedule for Presidential/Vice Presidential records 

Working Group draft approved 

Working Group draft disapproved 

(8) Handbook for Presidential/Vice Presidential records 

Official responsible for review 

Official responsible for signature 

(9) Training courses for Presidential staffers in Act and use 
of Handbook. 

(10) 

Training courses approved 

disapproved 

Responsibility for organization of training courses 
assigned to 

Restriction statement to be signed by President and Vice 
President claiming right to restrict documents in six 
categories for 12 years after the end of the Administration. 

Terman draft approved 

Working Group draft approved: short version 

long version -~ ......... ~~~~~~~-
0th.er 

(11) Guidelines for documents removed by departing staffers from 
White House complex. 

AddreGG~J in immediate memo from Counsel to staff 

Addressed in handbook for period after 1/20/80 

Not addressed at this time 



MEMO RAN DUN 

FROM: 

SUBJECT: 

OFFICE OF THE VICE PRE:SIDENT 

WASHINGTON 

Jtily22, 1980 

FOR HUGH CARTER 
/ 

~·lI KE CARDOZO 
MARY LAWTON 
MARIE ALLEN 
VERONICA PICKMAN 

MIKE BERMAN)U~ 
PRESIDENTIAL PAPERS ACT OF 1978 

The following are attached for your consideration: 

- a memorandum from Jim Terman (an attorney working 
in our off ice fof a short period of time) to me on issues 
raised by the Act and the Task Force Report. 

- Marie Allen's comments on a draft of the memorandum 
preceding the.draft that you are receiving. 

Jim Terman's responses to Harie Allen's comments. 

a chart which I requested fro2 Marie Allen relating 
to the basis for restricting access to certain kinds of 
papers under the Presidential Papers Act and FOIA. 

After an opportunity to digest this material, I 
believe we should have a meeting to discuss this memorandum 
and the Task Force Report. 

attachments 

MSB/meg 
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THE WHITE HOUSE 

WASHINGTON 

August 27, 1980 

MEMORANDUM FOR HUGH CARTER 

FROM: 

MIKE CARDOZA 
MIKE BERMAN 
VERONICA PICKMAN 
MARIE ALLEN 

LAWTON 

SUBJECT: Presidential Records Act 

Labor Day approaches and there are some significant decisions 
regarding the Presidential Records Act which must be made if 
we are to have sufficient lead time to implement the Act by 
January 20, 1981. 

The issues requiring most immediate resolution are the 
definition of Presidential and Vice Presidential Records and 
the question of whether to establish a file break. If there 
is to be a file break, the designation of an official in 
charge of implementation will also be essential. 

Definitions There are a number of sub-issues involved in 
arriving at an agreed-upon definition of records covered by 
the Act. True implementation cannot begin until we have 
resolved these and reached a definition. 

1. Elements of the EOP which produce Presidential Records 

Jim Terman's memo to Mike Berman contains recommendations on 
which elements and officials produce Presidential records and 
which do not. Marie Allen's comments question the distinction 
he makes between the Drug Abuse Policy Off ice and the rest 
of the Domestic Policy Staff (i.e. Records of the former are 
subject to FOIA and of the latter are Presidential.) I think 
this is a close question. I also question whether CEA can 
be considered outside FOIA. Otherwise I agree with Jim Terman's 
analysis. This matter should be brought to conclusion soon. 
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2. Coverage of Vice Presidential Records in the Senate 
Off ice 

Jim Terman concludes that records in the Vice President's Senate 
Office are not covered by the Act. I agree that all communications 
to the Vice President as President of the Senate are outside 
the scope of the Act. What remains to be determined is whether 
there are records of the Vice President as a part of the 
Administration which a.re also maintained at that office which 
might arguably be subject to the Act. We should ascertain the 
facts and resolve this issue. 

3. Coverage of Gifts 

Jim Terman concludes that domestic gifts are not subject to the 
Act except possibly those of special historic significance. 
I do not believe any of the gifts are subject to the Act although 
the log recording the gifts is a documentary record and it 
should be preserved under the Act. Whichever view prevails a 
decision should be reached soon. 

4. Official versus Personal Records 

The sharpest differences between Jim Terman and Marie Allen 
arise in the area of differentiating between official records 
and personal records. This included decisions whether drafts, 
"extra copies, 11 diaries, datebooks, communications from DNC, 
briefing materials for political trips and similar items are 
records. This is undoubtedly the most difficult aspect of 
defining records but it must be resolved before implementation 
of the Act can proceed any further. 

File Break There is no dispute, as a matter of law, that 
Presidential records of the first term are personal property 
and those of the second are government property. The issue 
is whether, if there is already a decision to donate first 
term records to the government, it is nevertheless desirable 
to impose a file break. 

The argument in favor of a file break is essentially the 
desirability of clearly asserting legal ownership and preserving 
flexibility and control over first term records by setjregating 
them from records .covered by the Act. 
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The argument against a file break is essentially practical -­
the enormous complexity of trying to separate records of two 
continious terms of off ice. To illustrate 

o If first term records ·are carted up and shipped 
to storage, they will be unavailable for reference 
on matters of continuing interest. 

o If records are retained but distinguishable by 
different file folders or some other visable mark, 
they will inevitably be comingled -- copy of 
first term memo attached to second term memo. 

o The value of memory typewriters is lost if all 
memory must be erased at the beginning of the 
second term. 

o The value of the Presidential handwriting computer 
file is diminished if a new and separate computer 
file must be initiated at noon, January 20. 

o Is a photo shot on the morning of January 20 but 
developed in the afternoon a first or second 
term record? 

If there is to be file break one central official or off ice 
will have to be designated to resolve these issues and many others 
as yet unanticipated. 

Recommendation I do not believe that a further exchange of paper 
will bring us any closer to resolving these issues. I suggest 
a meeting at which we can sit down and hammer them out. We can 
then get on with the business of recommending a decision to the 
President and Vice President and, based on that decision, · 
implementing the Act. 
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OFFICE OF THE VICE Pr-<ESIDENT 

W/IC:, HIN GTON 

July 21, 198 0 

MEMORl:.NDUM FOR .MICHAEL BERMAN 

FROM: 

HE: 

JIM rrERMAN 

LEGAL ANALYSIS OF HEPORT OF 'I'HE WOHl<:ING 
GROUP - PRESIDENTIAL, VICE PRESIDENTIAL 
PAPERS TASK FORCE - PRESIDENTIAL PAPERS 
ACT OF 1978 

This memorandum is divided into four sections. The 

first section proposes the major legal decision items that 

will have to be considered in implementing this Act. The 

second exnmines what government units are covered by the 

Presidential Records Act of 1978 (hereinafter referred to 

as the Act}. The third section examines the legnl dcf inition 

of a "Presidential recor<l" and "personal record". The 

final section proposes revisions in the draft and implementation 

documents prepared by the working group task force. 

DECISION ITEMS 

(1) Does the documentary materials received or cr~ated 

by the following government units generally constitute an 

official Presidential record? 

White House Off ice Yes No Recommendation - Yes 

Intelligence Oversight 
Board Yes No Hecommendation ·- Yes 

Off ice of Management 
and Budget Yes No Recommendation - No 

Domestic PoJ.icy Staf:f '· 
General Docnn1cn ts Yes No Hecommenc;!;:, t: ion - Yes 
Documents relating to 

Coore.Ii n.::1 l: ion of Di~ug 

l\buse Policy Y<'S No lZccornm::..'ndo l: ion - Ho 
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National Security 
Council 
General Documents 
Files of Brzezinski 
Files of Deputy Asst. 

Aaron 
Situation Room 

Council of Economic 
Advisors 

Off ice of Science and 
Technological Policy 
General Documents 
Selected Files of 

-2-

Yes 
Yes 

Yes 
Yes 

Yes 

Yes 

Director as Advisor 
to the President 

Council on Environmental 
. Quality 

Off ice of the Special 
Rep. for Trade Neg. 

Off ice of Administration 
Director of OA 

Office of the V.P. 
General Documents 
Documents retained as 

Pres. of Senate 

Council on Wage and 
Price Stability 
Director's Files 

Yes 

Yes 

Yes 

Yes --Yes 

Yes 

Yes 

Yes 
Yes 

No 
No 

No 
~--No 

No 

No 

No 

No 

'No 

No --No 

No 

No 

No 
No 

l<ecommendu.tion - No 
Recommendaiton - Yes 

Recommc:ndation - Yes 
Heconrmendation - Yes 

Recommendation - Yes 

Recommendation - No 

Recommendation - Yes 

· Recornmenda ti on - No 

l{ecornmenda ti on - No 

Recomrnendntion - No 
Recommendaiton - Yes 

Recommenc1a ti on Yes 

Recommendation No 

Recommendation No 
Recommendation Yes 

(2) Are documentary materials created or received by 

Presidential advisory boards and Presidential commissions 

to be generally considered off ici~l Presidential documents? 

Yes No Recommendation - No 

(3) Do the following documentary materials constitute 

official Presidential records? 

Domestic gifts 

All documentary materials 
relating to "political" 
trips of President and 

Yes 

Vice President Yes 

All speech drafts or, in 
the olternative, only 
speech drafts of historically 
significant occusions (i.e .. , 
inDugural ~ddress, acceptance 
speech before Dem. Convention) 

No Recommendation - No 

No Recommendation - Yes 

All speech drafts 

Historical drafts only 

Recommendation - Historical 
drafts only 



'.t 

l 
" ,; 
I 
j 

' 
.1 
I 

l • 
I 
I 

1 
! . 

l 
! 
I 

l 
. ' 

i 
1 

I 
• 1 
i 

J 
I 

.1 
'l 
·I 

i 
•1 

-3-

Draft Schedules Yes 

"Political" memos trad­
itionally prepared for 
the President during 
his travels Yes 

All documents received 
from DNC Yes 

Datebooks utilized by 
staff Yes 

Chronological files and 
subject matter files Yes 

Copies of Presidential 
records received by 
an agency outside 
of EOP Yes 

No Recommendation - No 

No Recommendation - Yes 

No Recommendation - No 

No Recommendation - Yes 

No Recommendation - Yes 

No Recommendation - No 

(4) Approval of letter to archivist providing 

notification of election to restrict access to Presidential 

documents. (Append ix B) 

Apprqved Revise 

WHAT GOVEHNMEl'J'r UNI~r·s AHE COVFHED BY THE: AC'I' 

~he government units that are covered by tbe Act is 

stated in the Act's definition of a "Presidential record" . 

A Presidential record is defined as "documentHry 

materials, or any reasonably segregable portion thereof, 

created or received by the President, !!is J...1.!1~1c~iC!t.e f3,_taff_.r_ 

or a unit or incl iv iclual of the Exc~cu tive Off ice of the 

President whose function is to advise and flssist the 

President:, in the course of conducting activities which 

relate to or have an effect upon the carrying out of the 

constitutional, statutory, or other official or ceremonial 
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duties of the President". 41 U.S.C. 2201. The Act 

specifically excludes from tho definition the official 

records of the "agency"' as defined in the Freedom of 

Information Act. 44 U.S.C~ 2201 (2bii). 

The Executive Off ice of the President is made up of 

the following government units: The White House Office, 

Office of the Vice President, Int~lligence Oversight Board, 

Off ice of Management and Budget, Domestic Policy Staff, 

National Security Council, Council of Economic Advisors, 

Office of Science and Technology Policy, Council on 

Environmental Quality, Off ice of Administration, Council 

on Wage and Price Stability, Office of the Special Rep­

resentative for Trade Negotiations. 

The key issue involved is that the Act specifically 

limits its application only to a unit or individual of the 

EOP "whose function is to advise and assjst the President" 

and to tho:::;e_government units that do not const~tut~ 
11 agencyn under the FOH\. In analyzing this er i ter ia, one. 

should closely examine three key paragraphs in the House 

Government Operations Committee Report dated August 14, 1978, 

on H.R. 1350 - Presidential Records Act of 1978. 

The report reads as follows: 

PresidEntial records does not include agency records 
subject to the Freedom of Information Act, stocks of 
publications, extra copies of documents or personal 
records. 

The Act does not modify the applicability of the 
Freedom of Information Act to White House and 
Executive Office records of a particular Administration 
during its tenure. That is, it does not redefine the 
term agency to include entities not riow covered by 
the FOIA. The conference report for the 1914 FOIA 
amendments st0ted that ~"with respect to the me<::rning 
of the term "Executive Office of the President, the 
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confc~rcc:J intend t:lic· re~:;uJt reached in Souci{: v. 
David, !J4B Fc,<1. 2nd LOG'/. Thr~ term i:=; ri_6_C."fiit:orprclcc1 
as···-rr1cJuc1ing the Pu::;icJentr:; irnmcdi.:1te pcr::;ona1 staf[ 
or units in the .Exc:cutive Office whose sole function 
is to Ddvise and assist the President". H. I<. 93-
1380, 93rd Congress, 2nd Session 13. 

'J.'he term "Presidentiul records" is intended, however, 
to encompass all White House and Executive Office 
records except those of a purely private or non-
public nature, which as a consequence of the conference 
report language, fall outside the scope of the FOIA 
because they are not agency records. In other words, 
that which is now ::;ub·j0ct to tho FOIA wouldr-0.maJ.n so 
aJ-ldthaT. which is noFn-ow- Sllb-fe-ctto f;OIA wouicT"-be-­
subje"ct to the Prc:sidentiaJ~cord::; Aci:-(c-mphaf:;Ts­
added }Ti1cl ucfing those -provisions --of ·-th-e Act which in 
specified circumstances specially apply the FOIA to 
these non-agency records after a President leaves 
office. II.R. 95-14B7, 95th Congress, 2nd Session 11. 

Therefore, based on the above paragraphs, one must 

first determine whether a government unit within the EOP 

falls under the FOIA. If it does then it 1 s work product 

does not become subject to the Presidential Records Act. 

If it does not fall within the FOIA then it falls within 

the ambit of the Presidential Records Act. (It should be 

noted that the preceding statement is slightly misleading 

in that eventually all Presidential records become subject 

to the FOIA at some point subsequent to the President's 

term of office. However, Presidential recor<ls are not sub­

ject to the FOIA while the President is in office.) 

For purposes of the FOil.\ the term "agency" is "each 

authority of the government of the United States whether 

or not it is within or subject to review by another agency" 

and includes any executive department, military department 

or other establishment in the Executive Branch of 

government (including the EOP) or any independent regulatory 

agency. 5 U.S.C. 551(1); 5 u.s.c. 552(e) 1976. Congress 

and the courts are excluded from coverage. 
~ 

'J'he Ibu se report on the FOii\ defined the term 

"established in the Executive Off ice of the P.rcsident 11 

meaning "such functional entities as the Office of 'l'clccom­

munications Policy, the OMB, the CEZ\, NSC, 
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Federal Property Coui1cil,ilnd other similar establishments which 

have been or may in the future be created by Congress 

through statute or Executive Order. H.R. 93-876, 93rd 

Congress, 2nd Session 8 (1976). 

The final conference report to the FOIA adjusted the 

House bill language. The conference report did not reject 

the House report's inclusion of Executive Office units 

which would be subject to the Act. It did state that 

"with respect to the meaning of the term EOP the conferees 

intend the result of Soucie v. David, 448 Fed. 2nd 1067 

(Cl>DC 1971). 'I'he term is not :~.o be int~~-E_preted 0s in­

cluding the President 1 s j.:~r:ied_!a ts:_J2er sonal staff or uni t~3 

in the Executive Office whose sole function is to advise 

and assist the President. H.R. 93-1380, 93rd Congress, 

2nd Session 13 (1974). (emphasis added) 

Briefly, Soncie v_. DC!vid involved a suit against the 

Off ice of Science and Technology for release of documents 

under the FOIA. OS'l1 contended tba t it was not an 11 agency" 

under the FOIA, but rather a part of the Office of the 

President. 'rhe court ruled that OS'l' was in fact an "agency" 

under the FOIA. It stated: 

if the OST's sole function were to advise and assist 
the President, that might be taken as an indication 
that the OST is part of the President 1 s staff and 
not a separate agency. In addition to that function, 
however, the OST inherited from the National Science 
Foundation the function of evaluating federal programs 
••. by virtue of its independent function of eval­
uating federal pro9rams 1 tlle OS'l1 must be regarded 
as an agency subject to the APA and the Freedom of 
Information Act. 4~B Fed. 2nd, Act 1075. 

Therefore, based on the above analysis the test in 
' determining whether a government unit witl1in the EDP falls 

under the Prerd.denti.:11. H.ccords Act. is whet.lier that unit's 
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sole function is to advise and assist the President. If 

tbe unit has addi tioncil 1 ndc:pendcn t functions, then it 

falls under the purview of the FOIA and the Federal Records 

Act and is not subject to the Presidential Records Act. 

It should be noted that there are presently individuals 

within u11its of the EOP that fall under the FOIA who presently 

consider their work product to be "Presidential documents" 

not subject to the FOIA. Assuming their work product is 

"reasonably segregable" and meets the test as described 

above, then it would appear that their actions would be in 

c9nformance with the Presidential Records Act. These 

selected individuals will be discussed in the following 

paragraphs. 

The following paragraphs examine the specific units 

within the EOP to determine whether said unit falls under 

the Presidential Records Act. 

WHITE HOUSE OFFICE 

~ccording to the Task Force Report the White House 

Off ice (WHO) presently consiaers their work product to 

be Presidential papers. Based on the above analysis it 

clearly appears that this office would be included under 

the purview of the Presidential Records Act. In support 

of this argument it should be noted that the court in 

Nixo12 v. Sampson relied on the aforementioned FOIA conference 

report to exclude the WIICI from the FOil\ s ta tin9 th.::t t its 

function is one of solely advising and assisting the 

President. 349 Federal Supplement 147 (DDC-1975). 

INTELLIGENCE OVERSIGHT~BOARD 
. ·------

According to the ~l'ask Force~ Hepor t the IOB pres(?nU y 

considers its work product to be classif icd as Presidential 
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PDpers. The IOD does not consider itself under the 

purview of th6 FOIA. Based on the writer's present know­

ledge of the functions of the IOB, their actions would 

appear to be in conformance with tbe PrcsidcntL:il Hecon1s 

Act. 

The IOB is a creature of Executive Order #11905 in 

1976 and amended by Executive Order #12036 dated January 24, 1978 

providin~ for the organization ~nd control of United State 

foreign intelligence activities. The IOB is to "function within 

the White House'' and is composed of three members appointed 

by the President from outside the ~overnment. It's functions 

include the review of the pr~ctices and procedures of the 

Inspector General and general counsels with respor1sibilities 

for intelligence agencies; review the internal guidelines 

of each intelligence agency with respect to legulity or 

propriety of its activities; report at least quarterly to 

the President on its findings; forward to the Attorney General 

reports concerning intelligence activities of questionable 

legality; and conduct such investigaitons of activities of 

intelligence agencies deemed necessary to carry out its 

functions. E.O. 12036 - 43 Fed. regs. 3674. (January 24, 1978). 

According t6 a Congressional Research Service report on 

the applic~bility of the FOIA to the Executive Off ice of 

the President (undated) : 

.••• it is not clear what, if any, independent authority 
the IOB exercises. It possesses broad review 
authority over a number of federal agencies, but 
whether Sl».::h rev ie1v includes the authority to 
evaluate and, on its own, recofumcnd courses of action, 
it in not known nor rn<:ld(~ c1cur from the functions as 
described in the Executive Order. The Board is to 
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report its "f indin•J'·" to the Pre~;idc~nt and such 
"findings" appear to re1ate to the products of its 
various review activities. If: that is its sole 
function (c:mc1 its pL:iccment within the WIIO may so 
ind icu te) , it may not be un "agency" for the pur­
poses of the FOIA. However, if the Board, in ad­
dition to its Presidential advisory role, evaluates 
and makes recommendations and decisions with respect 
to the policies and procedures of other federal 
agencies, it may, like the OST in Soucie be con­
sidered "un agency" under the FOil\. 

Of course, if the IOB was considered an agency under 

the FOIA its work product would therefore not classify 

as Presidential records under the Presidential Records Act. 

OFFICE OF MANAGEMENT AND BUDGET 

The OMB presently considers itself under the purview 

of the FOIA and Federal Records Act. None of its work 

product are considered Presidential documents. This 

policy would appear to be in conformance with the Presidential 

Records li,,ct. 

The OMB was specifically cited as an example of a govern­

mental unit falling within the purview of the FOIA in 

the aforementioned FOIA House report. It is a creature of 

statute and in addition to advising the President, has 

independent functions, among them overseeing the budgetary 

activities of all federal agencies. It has published FOIA 

regulations which not only apply to it but to all other 

entities within the Executive Off ice of the Presiderit (to 

the extent the FOIA is applicable) which do not have their 

own regulations. 5 CPR 1303 (1977)7 3 CFR 101.1 (1977). 
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DOMESTIC POLICY f:)'J'/\ 1 'F 

According to the Task Force Report, the DPS categorizes 

their work product as Presidential Papers and does not 

consider itself under the purview of the FOIA. This would 

appear to be in conformance with the Presidential Records 

Act except for possibly those documents of the DPS relating 

to the coordination of drug abuse policy which is discussed 

below. 

According to the Congressional Research Service study 

heretofore referred to, under the ieorganization plan of 

1977 the Doffiestic Council was replaced by the DPS. The DPS 

consists of "such staff personnel as are determined 

necessary by the President for advice in economic and 

domestic policy". H.R. 95-661, 95th Congress, 1st Session 

15 (1977). 

According to the CRS study, the DPS also "is responsible 

for the coordination of drug abuse policy and is to "provide 

an oversight capability to focus on drug abuse policy in 

the manner described in Public Law 237n. GAO Report on 

Reorganization of the Executive Office of the President 

{B-191694, April 21, 1978) reprinted in hearings on 

Treasury, Postal Service and General Government Appropriations 

for Fiscal Year 1979 before a subcommittee of House 

Committee on Appropriations, 95th Congress, 2nd Session, 

339, 346 (1978). (1979 Appropriations Hearings). 

Public Law 94-237, the Drug Abuse 'l'reatmc~nt l\ct 

of 1972 as amended, among other things directs the review 

and appr6isal of drug abuse policies of other federal 

departments. This review and evaluation process is to be 

performcu by the Dornc.stic P'oJicy Staff under the direction 
of the Special Assistnnt to the President for health issucD. 
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Accord inq to Lee ))O<Jo] off, DP[; Ass :i. st ant Di rector for 

Drug Abuse.= Policy, his c]j vird:on perform~::; a unique role 

compared with other units within DPS. In addition to its 

advisory duties, this division has oversight responsibility 

over other federal agencies. Pursuant to a Congresr.;ional 

mandate, Dogoloff mu~t report to Congress on an annual basis. 

Unlike other associate directors of DPS, Dogoloff testifies 

before Congress on a regular basis. In addition, Dogoloff 

meets monthly with various agency representatives coordinating 

drug abuse policy. 

Therefore, it could be argued 'that, with respect to 

drug abuse policy, the DPS may be performing an "independent 

function" of evaluating federal programs of other agencies 

in the drug abuse area in addition to its functions as 

advisor to the President on domestic issues. As such, 

documents pertaining to this particular area, if "rea::;onab1y 

segre9abler 11 may be subject ot tbe Presidential Records Act. 

NATIONAL SECURITY COUNCIL 

According to the Task Force Report, with the exception 

of the f ilcs of: the Assistant to t:be Presidentr Zbigniew 

Brzezinski, Deputy Assistant to the President David Aaron, 

and the files in the Situation Room, the NSC considers 

itself within the purview of the FOIIL Only the afore-­

mentioned files are considered Presidential documents not 

subject to the FOIA. 

The NSC has promulgated FOIA regulations and has been 

the subject of court cases under the FOI!\. It should also 

be noted that Mr. Brzezinski ahd Mr. Aaron and paid by and 

considcrell members of the White House Off: ice. 'l'be f i1es in 

the Situation Room, althoug~ in the custody of the NSC, 

contain communications between foreign governments, our 

embassies and the President. They have historically been 

considered White House documents . 
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It is tlie writer's opinion thot the NSC's prer:>cnt 

categorization of documents is in conformance with the 

Presidential Records Act. 

COUNCIL OF ECONOMIC l\DVISOHS 

The CEA has a very confusing history with respect to 

the FOIA and Presidential Papers. According to 

Ms. Marie Allen, author of .the Task Force Report, up until 

the Administration of President Ford, the CEA was not con­

sidered an 11 agency 11 under the FOIA.and all appropriate 

documents were considered Presidential documents and property 

of the President. Under the Ford Administration, the CEA 

documents were considered federal records and not 

Presidential documents. 

As of this date, the CEA does not consider it an 

"agency" under the FOIA and is presently undecided as to 

whether its documents are federal records or Presidential 

records. 

The basis for concluded that the CEA should be clas­

sified as an agency under the FOIA and therefore not falling 

within the ambit of the Presidential Records Act, emanates 

from the aforementioned CRS report. 

The report notes that the House report on the bill 

from which the final version of the definition of "agency" 

was taken, specifically mc~ntions the Council of Economic 

Advisors as an 11 establislnnent in the Executive Off ice of 

the Pres id en t" to be covered by the~ FOI!J.. II. R. 9 3-B76 ,. 

93rd Congress, 2nd Session 8 (1974). Furthermore, the 

reorganizationplan which estc:.ibli~>hcd the Office of Science 
' 
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and •rcchno.logy - held to b,~, u.n agency in .sou~J._C-:. under 
criteria subsequently adopted by the confcrcen in the 

1974 redefinition of "21qency 11 in the l"OIZ\'- der;cribed the 

OS'r as an cidministrativc unit, out[~idc the White House, 

but in the Executive Off ice of hte President on roughly 

the same basis as the Budget Bureilu, the Council of 

E~O!:!_~mic_l\c1vj:.~c.1rs, (emphasis added), the Natiorwl Security 

Council and the Office of Emergency Planning•r. 448 Fed., 

2nd at 1074, quoting from House Report 1635, 87th Congress, 

2nd Session 9 (1962). 

Therefore, based on the above argument, the CEA 

should be considered an "agency" under the FOIA. However, 

as indicated above, the CEA holds a contrary view. This 

is based on a legal opinion by Cecilia E. Wirtz, OMB 

Associate General Counsel and Legal Adyisor to the CEA. 

This opinion is c:ittached to this memorc:mdum as l\ppendix l\l. 

'l'he basic conclusion reached in this memorandum is 

that the CEA serves strictly in an advisory role to the 

President and therefore, does not fall within the ambit 

of the FOIA. With respect to the issue raised above where­

by the FOIZ\ House report cites the CEA as a specific exarnpJc: 

of an agency falling under the ambit of the FOIA, Ms. Wirtz 

submits that .the subsequent conference report to the FOIA, 

while not contradicting the substance of the House report, 

dropped the House language quoted above which cited the 

CEA and other agencies as examples of government units 

falling under the FOIA. Conference Report 93-1200, 12 U.S.C., 

Congressional and Administrative News, pg. 6221. 

This writer would concur with tile opinion of the CE/\ 

legal advj sor and feels tha,t documents received or created 

by the CEA should fall under the ~mbit of the Presidential 

Records Act. 
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by subject". As indi6atcd above, this would appear to be in 

conformance with the Presidential Records Act. 

The CEQ presently considers all of its documents f~deral 

records subject ot the FOIA. The CEQ has promulgated FOIA 

regulations. No documents are considered Presidential papers. 

This would appear to be in conformance with the Presidential 

Records Act. 

'fhe CEQ was estab.lish<::-d by statute (National Environmental 

Policy Act of 1969, 83 Stat. 852, 42 u.s.c. 4321) to formulate 

and recommend national policies to promote the improvement of 

the quality of the environment. The Council consists of three 

members appointed by the President by and with the consent of 

the Senate. According to the Congressional Research Scivice 

· report heretofore referred to, the CEQ has statutorily defined 

functions of appraising programs and policies of other federal 

agencies independent of its Presidential advisory role. See 

42 u.s.c. 43~2, 4314. 

It might be suggested that the fiJes of the Dirccl~.or of 

the CEQ by analyzed to determine whether they can nnd should be 

segregated in order that those documents which relate to the 

Chairman's role as advisor to the President should be clc:issified 

as Presidential records nnd handled pursuant to the provisions 

of the Presidential Records Act. According to the EOP records 

mariual heretofore referred to, a separate subject matter file 

does not presently exist • 

COUNCE, ON hTAGE AND PH.ICE ~)'I'l\BILJTY 

'1'he cowp~; prcscnl1y c01rnidcrs its documents fcdcrci.l 

records subject to l:hc FOIA cxccpl: for the Director's fi.len 
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who also serves c:is advir;or to t:be President on Inf lat ion und 

is paid by the White House Office. The Director's files are 

considered Presidential records. This would appear to be in 

conformance with the Presidenti<:il Records Act. 

The COWPS bas significant independent duties incJuding 

working with private industry anu government agencies to en­

courage price restraint, working with J.abor and management, 

conducting public hearings, monitoring the economy, reviewing 

and appraising federal agency programs, and intervening in 

administrative proceedings. 12 U.S.C. 1904 {1976). It has 

published FOIA regulations. 6 CFR 702 (1977). 

According to the EOP Records Program manual the Chairman's 

files are divided into two categories. The first is the 

Chairman's subject files which ''include correspondence, 

internal memoranda and pertinent background material on 

issues that are coordinated through the COWPS. The file is 

arranged alphabetically by agency, subj 0ct and commodity. " 

The above file is considered a federal record and 

forwarded to the Federal Records Center upon departure of 

the Chairman. 

The second file is the Chairman's alphabetical file. 

This file "includes copies of correspondence and internal 

memoranda that are included in the Chairman's subject files. 

These files are related to the Chairman's role as advisor to 

the President on inflation and are arranged alphabetically 

by name and clironologically thereunder". This file is tru.nsferred 

to tbe White House files upon cJepurture of the Chi..linnc:rn. 

As previously indicate_d, the above would appear to be 

in conform.::incc: with the Prcsidc~11ticJl Records Act. 



,. 

.. 

'I 
! ' 
: ! 

J 
·I 

,, 

-I 

j 
! 

'I 

i 
l' 

- J. '/-

0 FF I q~_.Q!'~--~r:.in~ s_~~\:_ I /\ r. __ !3 m:_EE ~~I~l~GI_'.{~ '1' I VE FO H 
'J'JU\DE NEGO'I'Il\'i'.l t.Jf-JS 

According to the Task Force Report the OSRTN hus 

tr ad it ionz.:11 ly considered its docurnen ts f eder a1 records and 

not Presidential records. This would appear to be in con­

foJ~mance with the Presidential RecordE; Act. 

The OSRTN has promulgated its own FOIA regulations. 

15 CFR 2004 (1977). It advises both the Congress and the 

President and is responsible for the administration of internal 

trade agreements. 19 U.S.C. 2171. 

OFFICE OF ADMINISTRATION 

According to the Task Force Report the OA presently 

considers its documents federal documents subject to the FOIA 

and not Presidential records? except for the Director's files 

which are considered Presidential documents. This would appear 

to be in conformance with tlie PresidentiaJ. Records Act. 

The Off ice of Administraiton "provides administrative 

support services to all units within the EOP, except those 

services which are in direct support of the President". 

1979-80 Government Operations Manual 101. 

~he Director of the OA also serves as Special Assistant 

to the President for Information Management as part of the 

White House Office. According to the EOP n.ecorcls Managemc::nt 

manual, the Dirc,ctor has one ulphabetical file. "'l'llese files 

nre related to the Director's role as Special Assistant to the 

President for Information Management and include correspondence 

memoranda and background information related to information 

management. These files nre 2H: ranged o.lphabet ical Jy by ;:~ubj cct. 

'l'bese files are to be tr.:insfcrred to the While IIouse files 

upon dc:p;:irturc of the Director". 

•!') ,'! 
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l\s previousJy inc1icc.d_ed, this would <:ippear to be in 

conformance with tbe Presidential Records l\.ct. 

OFFICE OF r1•rm VICE PRESIDEN'l' 

According to the Act, Vice Presidential records are 

to be treated in the same manner as Presidential records. 

44 U.S.C. 2207. It therefore appears that any documents 

created or received by the Office of the.Vice President 

would be classified as Vice Presidential documents (assuming 

that it met the additional criteria discussed below). 

The general exception to this rule are those documents 

created or received by the Vice President in his capacity 

as President of the Senate. There are many tjocuments that 

are received by the Office of the Senate President that re­

late solely to Senate functions. There is also a ledger kept 

by the Senate President 1 s staff indicating when these documents 

have been received and to whom they have been forwarded. 

In additio11, the Off ice of the Senate President generates 

correspondence by and between Senatorsr Congressmen and Senate 

staffers.· 

The writer submits that all documents received or created 

by the Vice President or members of his Senate staff in his 

capacity as President of the Senate, remain Senate property 

and are not intended to be considered Vice Presidential 

documents. 

A counter argument to this conclusion is that Vice 

Presidential records are to include all documents received 

or created in the course of conducting activities which re-
'" lates to the Vice Presidenti 1 s constitutional, statutory or 

other official duties. It can be argued that onn constitutional 
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duty of the Vice Prcsidcn L l;:; to ::,;crvc as Presicknt. of the~ 

Senate and, therefore, all documents created or received as 

a resu1t of performin<J this duty ore to be consiclerec1 

Vice Presidential documents. 

However, the Off ice of the Pre~.>ident of .the Senate is 

an independent constitutional office created under Article I 

of the Constitution, separate and apart from the Office of 

the Vice Prec;ident created under Article II of the Constitution. 

It can be argued that the offices have separa~e functions 

and duties and, in fact, operate within two separate branches 

of government. It is only that the Constitution mandates 

that the same individual shall hold both offices. Therefore, 

it is not intended that those documents created or received 

by the Office of the Senate President shall be included as 

official Vice Presidential documents. 

The Presidential Records Act does not specifically 

address the guestion of whether records of Presidential 

bocirds and commissions constitute "Presidential records" 

u~der the Act. It is this writer's opinion that generally 

Presidential commissions and boards do not f al 1 1,1i th:i n the 

ambit of "Presidential records". 

Traditionall~, the work product of Presidential boards 

and commissions have been considered federal records 

subject to the Freedom of Information Act and h~vc not 

constituted Presidential records. 

The Federal Advisory Co~nittee Act makes Presidential 

commissions and boards sub:}cct to the Freedom of Information 

Act. Public Law 92-463, 86 Stat. 770 (Section 12). 

Fur tberrnore, the Z\dv isory Act mandates that the r.ibr ury o[ 
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Congress c:stablish u depository for the reports and papers 

of the commissions and boards. Ed. at £)ection 13. 

Keeping in mind the overall general intent of 

Congress in drafting the Act - that which is presently 

subject to the FOIA should remain so and that which is not 

now subject to the FOIA should be subject to the Presidential 

Hecords Act - it appears that these commissions and boards 

should remain federal records. 

There may be exceptions to this general rule whereby 

under the tcs t of Soucie v. Q~:iv j.d_ the comrniss ion war.:~ ere a ted 

solely to advise and assist the President and has no other 

independent function. A list of existintj Presidential 

advisory boards and commissions is attached to t11is memorandum 

as Appendix A. These boards and commissions should probobly 

be examined on an individual basis to determine whether 

they fall within the confines of the Act. 

DOMES'I'J C GIF'l1S 

The Task Force RepoLt raised the issue of whether 

domestic gifts received by the President are intended to 

be "Presidential records" under the Act and therefore the 

property of the U.S. Government. Presently only foreign 

gifts over $100 under the Foreign Gifts and Decorations Act 

are considered government property. There is nothing in 

the legislative history of the Presidential Records Act 

which specifically refers to domestic gifts. 

The writer feels that domestic gifts generally should 

not. be considered 11 Presidcntial record~:;" under the Act. 
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In analyzing this issue one should tocus on the 

intent of the legislc:ition. Unlike the. Foreign Gifts l\ct, 

the legislation was created not to avoid possible conflicts 

of interest and influence buying, but rather to promote the 

creation of the fullest possible documentary record of the 

Administration and to make it available to the public as 

soon as reasonably possible. 

As previously discussed, documentary materials are 

defined as ''all books, correspondence, memoranda, documents, 

papers, pamphlets, works of art, models, pictures, photo­

graphs, plaques, maps, fi1ms and motion pictures". 

44 u.s.c. 2201. It certain1y can be argued that taken 

literally, certain gifts could be classified as documentary 

materials and therefore if received in the course of the 

President's oificial duties could be classified as 

Presidential records. 

However, what about clearly personal gifts - such 

as a fishing rod given to the Vice President? ~lso, should 

not the intention of the donor be considered. Was it the 

donor's intent for the President to personally retain the 

gift? Was it Congress' intention to override b<Jsic ccmmon 

law and override the donor's intent? 

It is the writer's contention that generally, such 

gifts are of little historic value and therefore were not 

intended to fall within the purview of the Pi:esioential 

Records Act and as such no dot constitute a Presidentia1 

record. This docs not menn that there cannot be any 

exceptions to this proposed general rule and that certain 

domestic gifts may have ~.rncJ1 historicul significc:rncc·· that 

they should L>e considered a PresidcntL:il record. 
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DIC'l'INC'l'ION::3 m~T\t/Em'-l PHEf.)JDEN'J'Tl\L HECOlrnS 

AND PEHSONJ\L nr;co1ms 

In the writer's opinion the first test in determining 

whether a document constitutes a Presidential record is to 

ask whether same was received or created by a member of the 

President's immediate staff or individual of a unit within 

the EOP that is not considered an "agency" under the POIJ.\. 

Even if the individual falls within an agency as defined in 

the FOIA one still must ask whether his work is reasonably 

segregable with respect to that portion of his work which is 

related to the sole function of advising and assisting the 

President. 

The next question is to determine whether the 

documen tury materials re_<::_~). veQ or created by th is individual 

or government unit is specifically excluded from the Act. 

{It should be emphasized that a Presidential Record is 

not limited to only those documents created by the President's 

staff. It include~3 those documents rec~ived by any member 

of the staff, provided of cours~ it meets the criteria 

hereinafter discussed.) 

'J'he l\ct def in es documentary materials as 11 al1 books, 

corre~:pondconce, mc~moranda 1 documents, papers, pamphJets, 

works of art, models, pictures, photographs, plaques, 

maps, films and motion pictures". 44 U.S.C. 2201. 

The Act specifically includes documentary materials 

relating to the political activities of the President if 

such activities relate to or have a direct effect upon his 

official duties. 

The ~ct specifically excludes documcntnry materials 

relating to personal records, stocks of publications und 
stationery, extra copies of ,documents, or official records of 

an "agency" tis dcfinc::d in the Freedom of Information Act. 

As indic0tcc1 above, the dl~fin:iUon o.C 11 <.:locumcntary 

materials" i:c; very inclu::.dve. '1'11c llous<:~ Government: 
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Operations report acknowleJycs that: 

the definition is an expansion upon the traditional 
notion of the form a government record may assume, 
but stilJ. relics h:::avilv on the definition of the 
term "record" in 44 u.s:c., Sc-:ction 301 and tbc 
practice thGt has evolved in the C1dminir:;tralion of 
chupter 29 of that title (Pederal Records Act) . To 
thP C)<tent thut certain catcgorit:::; of documentary-­
mat: e rT~Ts-ai:cn o tcoi1 s i(] cr:-0?71 t o-1.lE~: c c-6-rCf::;ll!1-c:Ter . th <:1 t 
chcq~: fi~1:--;- the r:; arn e e::-,1 t-c;gor-Io·~,----01:--mc~ t C:1--f1:1Ts·-~; e-n-61: a tecr·-
0-r-rcc::~~Iv ca -by-t11e Pr-~1~--rci(~r)f- a11cfT1:Cs c,\Tcfos -1,,J()\]ld-­
ge n cr2iLLy-faTl-oufi-; i d-(-;---Fh (1 -a Jl1 b i t-(;i w r1a·i:--c::-Oni;_t_ :Ct u t e s _a_r_c_c c)rc'l .--(-er11[)h-a~; Ts-'i[(f(}(~(f)--,:---ff~-R .9s=r:;ffff ;--~T5tE _______ _ 
co1ig-re~.~s-; 2nd session 10 (1978). 

The Federal Property Management Regulations has 

defined a term called 11 non-r:ecorc1 11 as "non---record material, 

such as extra copies of documents preserved by convenience 

of reference, stocks of proces~ea documents, preliminary 

work sheets, and similar papers that need not be made a 

matter of record shall not be incorporated in the official 

files of the agency". FPMR 101-11.401 - 3(d). 

The EOP Hecords Management Program rnanual de::;cribcf; 

types of non-record material as follows: 

(a) extra copies of record materials retained 
so1ely for convenience of reference; (b) inform­
ation and reference copies of correspondence and 
other papers or which no action is necessary; 
(c} preliminary drafts of letters, mernoroncla, 
reports, studies, preliminary worksheets and informal 
notes that do not add significant dnta or sub-
stance to the i:;rep0ration of an official rc:cord; 
(d) shorthand notes, includin<J stcnoqraphic note­
books and s tenotypc tilpe~; that bz.JV(~ been transcribed 
(e) abstrncts of correspondence, route slips and 
letters of transmittu1 Uizlt do not·. cont.:d_n si9nif ii:~ant 
inf or mat ion; ( f) stocks of publj c~•t ions and proccs.':;cd 
docurnc'nts maintaincd~for dist:.ribntion purposes; 
(g) cataloqucs, trcidC! :iournaJs <md olhe:1 r publiccitions 
or printed matcrL:d received from other (1overnmcnt 
<J.9c:ncies, comrncrcin1 firm::> or priv0Le instituUon;:; 
thc.1t require no uct:ion or ~:;upph'illc~nt the; officL:lJ 
record; (h) librury and museum m:1terial macle or rt!--
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quired solely for reference or exhibition purposes. 
EOP Records ManuD1, Chapter 2, pg. 7. 

The writer submits that based on the House report 

certain materials, as described above, received or created 

by the President's staff of the I::OP are not intended to 

be official "Presidential recordsu and therefore~ the 

permission of the archivist is not needed prior to their 

disposal. 

The basic question is whether we want to take the 

position, whish we clearly have the right to do, of de­

fining what is an official record and advising the archivist 

of our determination or whether we want to work with the 

archivist in determining what types of documents constitute 

an official record. 

Notwithstanding the above issue there are documentary 

materials that are specifically excluded from being defined 

official Presidential records under the Act. The basic 

categories that a staff person will have to deal with on 

a daily basis are as follows: 

as d i:;cussed above and/oi:· documentary materials that 2 re 

considered "PresidentiaJ records" under the l\ct but have no 

historic value and approvnl of the archivist i~> received in 

advance of their disposal; (2) _§Luff - pers,?r~al_do(;Li_1~~£1t_2: 

the employee'~ own personal documents unrelated to his 

official duties, i.e. personal diaries, personal insurance 

records, persona} bilJs, c~tc.; (3) the Presidc:nt'r; 

documenb:;: the President'n insuronce records, tax records, 

blind trust documents, (these documents are probably 

handlcci exclusively by the President's personal secretary 

and personal attorney) ; (4) ' 11 oerf:>011al uo1iticv1" c1ocumc-nts: 
.... -k.,~-~-~~---·---··---~~----J .. _,_. ____ ~·---· ... ·-~---·--·----~-·· ··---·-·-

pol it ic<tl c:ict iv :i. ties of the Pre~; i(Jcnt thu t do not have a 

dirc::cl: effect on the cnnyin9 oul of Ids oCLicjc:i1 dut:iN>. 

rrbis spc:-cificzilly includc'S m21tcri~1l~; rc.ldtin9 exc.lu;,;ivc•ly 

to the I'rc:3.icl<~nL'!3 own clc~ction <:HHl mntci:L:i1£> directly 
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reJ.atincJ to the elcctior oC a particular individual or 
individuals to federal, state or local office. 

The first category or non-record documents was 

discussed above. The second and third categories, Presidential 

personal and staff personal documents are pretty clearly 

understood. The fourth category, what the writer has called 

"persona] political documents" present somewhut of i.l 

problem. 

The Act specifically includes documentary materials 

relating to the political activities of the President th2t 

have a direct effect upon the carrying out of his official 

·duties. It appears that Congress intended most documentary 

materials relating to his political activities to fall 

within the ambit of the Act. 

The House report states: 

..• almost all of the President's political 
activities relate to or have a direct effect upon his 
official duties and as such records reflecting these 
activities would be included within the scope of what 
constitutes a Presidential record ... while 
the need to protect the Prc~ident 1 s First Amendment 
right of Freedom of Political Association is 
clear, an examination of the nature of political 
activities in which a President becomes involved 
~hows that few are truly private and unrelated 
to the performance of his duties. For example, 
political activities of a President might fall 
into the following categories: pnblic activities 
as leader of his party; actions taken privately 
as head of his political party involving the 
exchange o[ advice and informCttion a[f c:ctinq tbe 
for tunes of his pctr ty, p;::ir t ictd ar CClnd icla tc~r~ f.or 
off ice, or his leg is1c:1 ti vc progrc1m; c::ict ions in­
volving how own campaign (1Dd related fund-raising 
efforts seeking re--election as President; and 
actions involving th0 exercise as a private citizen, 
of his pol i L ical pref ere nee[:; by voting or making 
campaign contributions. Records pertaining to 
activities in all but the 1ast category would 
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app<!itr g('flcra11y to fa] J within the ambit of 
Presidcntia1 r0cords without presenting a serious 
threat of infringement of the President's First 
l\mcndment Hi9ht of F're(~dom of l\ssociation. Ilouse 
Report 95-1487 at pg. 12. 

_l!:__~ust. bc:.__r:.£>t.c:_<}_ that subsequent to the publication 

of this report the bill was amended, adding 44 U.S.C. 

2201 (3C) which specifically excluded from Presidential 

records "mziterials relating exclusively to the President's 

own election to the Off ice of the Presidency and 

materials relating to the election of a particular 

individual or individuals to federal, state or local office." 

stated: 

In introducing this amendment Congressman Brooks 

the definition of what constitutes a personal record 
bas bE~en rnodif ied to include those mater ia1s whicb 
relate solely to Uw Presi<Jent' s mvn election or 
re-election. This change observes more closely 
the court 1 s view in the N L:on case that some of the 
President's involvement in partisan politics may 
be prot0cted by the First Amendment in that compelled 
disclosure through assertion of government interest 
in certain papers could infringe 011 those protected 
r ighb>. The government 1 .s direct interest in 
campaign records is best served through enactment 
of: specic:i.1 J.egis1ation dea1ing specifically with 
camp2d.9i1 and election practices. Congressional 
Record 10/5/78, pg. H. 11756-7. 

Therefore, in the writer's opinion, few documents 

the layman calls "poJ. i ti cal documents". would be excludc~d 

from the Preside>ntial Records l\ct.. Political briefin9 

memos, traditionally given to the Preside11t and Vice President 

prior or during his traveJ.s would fall within the ambit. 

of the I~ct. Jt appears that only the most sensitive inform­

ation relating to the President's re-election would be 

excluded such as over al J. strategy rn2mos, memos de tt:d.1 ing over­

all re-cJ.cction efforts of other~; on the Prc~sidc~nt.'s bel1alf, 

propor;cd ca.mp;:d.911 bud9cts, propo::;cd long·- term tr avcl scheduJo~.:;, 

etc. 
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spr:crPIC I'J'J~MS: Ala': 'J'TlEY 01"FI CJ l\L PHl~E;IDEN':Pll\L HECOIWS? 

Below is a list of specific items that the writer 

assumes will be the subject matter of questions by staff 

members. 

(1) Diaries - "Diaries, journals, or other personal notes 
serving·-··as-the functional equivalent or a diary or journal 
which are not prepared or utilized for or circulated or 
communicated in the course of transacting government business" 
is specifically cited as ~ personal document in the Act. 
44 u.s.c. 2201 (3c). 

(2) Datebooks - If used solely or in part for official 
busil-le.::;s~--"Ehen it should qualify as an official recorcl. 

( 4) E>~tra copies of docurn~nts - specif icu.lly exampted 
from-the-statute. 

(5) Chronoloqical files and sub·ject matter file;; - They 
can Ee-coi1s i d-l~-r ed--h-rs-to_r_i CQ .'CCysignI £Tea n t anclthe ref ore 
should p~obably qualify as official documents. 

(6) Memo relatinq to politic~l slrateav to obtain oass~o0 
----~--.. ---------~-- _..;:,; __ , ·--·----~"""------- ------- ------ ----. ..-...-.::""-·-·- -------- -----~-----· r-_ --·--·-----"'--·-

of leqislation - Since this relates to the President's 
off :Ccial duties it should be classified as an off icia1 
document. 

{ 7 ) T,' • • ] ·- . v i- . f. f f ' r .: ~, ] · li t i ~ :::• 1 c; ·v,,, I -- B ' t l : _] _ _I_:~--· '.=-.S'..:'_:_::_S?:._ _9...: .. :.~_-::._.i~.::~.:.:._~~:.... .. P o ::.:::... .. :.: c:::. .:: .. ..::~:::. ~-"..! o 1 
of these documents should be consider~d PreGidential records. 

{8) Drafts of speeches - Generally these documents should 
not be_c.onsid0-r'<221'-"()ff fcial records. 'I'hen:-: probab1y should 
be some cxceptiorn:; t,o this general rule w:i.th regards to 
historically significant speeches (Inaugural Address -
acccpt:<.:mcc' r::;peech before Democratic Convention). It should 
be noted tlrnt the Task Force Report strongly disnents from 
this view. Ms. Morie Allen, author of the Task Force Report, 
feels that the use of a "historiczt1ly ~>i9nificant 11 test 
cannot bo properly implemented by u layman. 

Secondly, Ms. IUJen fec~l!:> that the sp;:::ech-\Jriting funct:icn 
of the Pte~;idcnt 1 s off ice plays a pr incip21l role in reflecting 
tho deve1opmcnt of the Pre~;iclcnt 1 ~; vie'\\':~ ;:rnd policies and, 
therefor0, all drafts/are historic~lly significant and were 
intended lo iJJ;,/(;las~~ificd a'!:-> Prc~c;idc,nU.u1 documents under 
the Act. (NC:;twitbstonding tbjs view, it is the writer's 

(which ur0~"' forwarded by ;_;pccchwr i ter to Pres idcn t and/or 
other staff members) 

' I 
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opinion thut routjh drafts of speeches constitute "non-record" 
i terns, and un1 ess the Pres idcn t e1<:~ctcd to do so, would 
therefore not be required to retain same. 

(9) Xeroxes of official Presidential documents - These can 
be r e-faTi:1ed-))ysta Cf:-pe r 80~1 n eT~-----

(10) "Political memoranaa traditionally prepared for 
Pr cs i Cf en t - a ncrvice-P r z;;:;· fcJ"c~-i1~: du r TnCi tr a vc' J 5--:-A. f.;i ii--q en er a 1 
ru_l_c;-t:-f1c-~'.iie--2fc-;-c-wnc:nts -[iTlo-uJ-d T)e-coi1s1c1e-rc2l-of£ ic iaJ - documents 
as, "except for the campaign season" they have nothing 
directly to do with the President's re-election campaign. 
It could bo argued that if these memos were specif:Lcal1y 
constructed to contain political aata only, excluded reference 
t? any substantive issues or other topics, that same could 
be classified as personal documents. This argument would 
rest on the strongest grounds during a re-election campaign. 

( 11) !g i S!:! i_1!_9._ _ _s:'._2}_E_~l__.2_pr~J~Lt:.d }?y__9dv ai:-i_s;e _per S?_12_~r::f 1 ~~~-~-l.!23. 
schedule and VIP's in attendance nt each Presidenbal 
anci-,T:L cc-Pre sI2ic:11-t i a 1 e v (~1 t - 'fi1e sc!-·croc-t1rne 6-ts sT1o-uTcf-
p r obaEiy- be --cor1~;fder-cd--oTf1cia1 documents as they usually 
reflect the lntest and therefore most accurate infon·1ation 
on the President's schedule and whom was in attendance at a 
particular event. 

{12) Documents received from the DNC - It would appear that 
mostdocunlent:S--receTve_Cf __ TrOin tnc!S'Nc would be cla.ssified 
as personal documents. Certainly all documents received 
containing poll or election data in reference to the 
President's r~-election or the election of other federal, 
state or local candidates would not be classified as official 
documents. 

II'1PLEMmJCrl\.TION OF J\C'1' - ES'l'l\BLI SHMEN'I' OP HECOEDS 

MANAGEMENT CONTROLS 

It should be noted that the Act mandat~s that the 

President imp1ement records man.:1qernent controls to assure 

that his activities are a<lequately documented and maintained. 

44 u.s.c. 2203. 

It further mandates that "to the extent practicable" 

documentary materials are cbtcgorized as Presidential records 

or personal records upon their crco.tion or receipt: and be 

filed separalcly. This essentially means that it is up to 

the ::;taff to ch:-termine what is a person;:1l c1ocrn1H:nt and what 

is an of [ ic i<:d docurncn t. 
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IMPLEMEN'TA'I'ION OF f\C'J' - DISPOS/\L OF DOCUlJJI::MTS 

rrhe Act requires that the~ approval of the archivj st 

must be obtained ~rior to the destruction of any documentary 

material defined as Presidential records. 

As indicated above, the term "Presidential record" 

is very broadly described. However, as heretofore discussed, 

there is legislative history which supports the argument 

that the Act was written with the intent that it be admin­

istered in a similar manner to the Federal Records Act; 

therefore, certain documents are intended to be "non-rc;-cords 11 

and therefore not requiring the approval of the archivist 

prior to its destruction. 

The opposing argument to this approach is that to 

avoid a dispute with the archivist and to avoid the 

destruction of a documentary material thaty may later be 

the subjc:ct matter of litigation and defined as a "Presidenticil 

record'', a list of all documentary materials that are in­

tended to be disposed of should be submitted to the 

archivist for approval. 

In any event, it should be noted taht the House 

repo1:t specificc:illy states that 11 it is anticipateu that 

the actual examination (by the archivist) will only involve 

a sampling of those records about which there is a question. 

There i.s no requirement nor is there an ex:p(~Ctation that 

the archivist wiJl find it ncc0s~;~1ry to rc.vicw each anr1 

every document proposed for disposal." House Report pg. 13. 

RESTRICTIONS ON ACCESS TO PRESIDENTIAL RECORDS 

The Act allows the President to restrict the public's 

accc~:;s to certain catcgor ies of documents spccif icd in 
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the !\ct for a period not to exceed 12 years. 'rhc bas .Le 

issue raised hy the T~sk Force Report is whether it is 

necessary for the President to specify the specific 

restrictive language at the commc:ncc::rnent of his second term, 

or whether he need only cl airn tlw right to restrict all 

categories of documents as defined in the stutute for the 

full 12-year period and subsequently define and liberalize 

his restrictions. 

The writer feels thDt the President clearly ha3 the 

right to intially claim the general. right to restrict 

these documents and can later liberalize J1is restrictions 

at any time. A proposed statement to the archivist to 

the effect is attached as Appendix B. 

FILE Bnl.~i\K ISSUE 

This issue basically concerns the question of 

whether it is necessary to implement a file break, or 

separation of first term and second term documents. 

The re"sons behind ;;uch a move vould be to sepnratr::: 

first term documents which are the President's person~! 

property and the second term Presidential records which are 

the property of the U.S. Government. The writer agrees 

with the 'l'usk Force H:::'por t thot failure to initiate a file 

break could jeopardize the Pre~ident's ability to sub­

sequently separate and take possession of the first term 

documents as there would then be a co-min0ling of personal 

documents (tlw first term documents) and the official 

Pn~sidenU.<:11 r(.:•cc1rds of the second term. 

From a practical Pt~r spl:'~ct i vc, in order to obt.::iin a 

sopCir u ti on, tld.1:; project would have to be imp lemon tcd at 

tlw outset of the second term. 
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The issue })asically is whether the President desires 

to implement a file break in order that he may retain the 

possession ~nd not jeopardize t1is personal property rights 

in his first term documents. 

The argument that a failure to separate first term 

and second term documents jeopardizes the President's sub­

sequent to claim title to first term docuinents, has its 

basis in 44 u.s.c. 2203 (b) of the Presidential Records Act. 

This section reads as follows: 

Documentary materials produced or received by the 
Presjdcnt, his staff or units or individuals in 
the Ex<?cutivc Office of the Prcsidc,ntt the function 
of .which is to advise and assist the PresiJcnt, 
shall, to the extent practicable, be c~teqorizcd os 
Pr0"s"Iar.:ntia1 records or personal recor G~-;;-r:>on--tEe-(r 
CJ- e"' O'i1 o,... --r--e·--c~e-1"'"j-~:;-t----:~-n-cr1~~-;;.--t::·1'-Tr=::c'i·--;::;_:;-:;::;:;-r-::i·;:-e·~-=-L~--;--·-----

. u _,~ ~ _, :~_: ___ :_t ___ ~---:_::__ __ :.=_:.:_~ ... ~_'.:::::.L.~_:_~_1:: __ :_2_::_ 

Effective January 20, 1981, all first term documents 

become "pE'1rsonal" documents and therefore, must be f ilcd 

separately from official Presidential documents. Whi1e the 

Act does not specify any sanctions for violating this 

provision of the Act; it. would appear that failure to make 

such a separ2tion is a direct violation of the Act, and 

as heretofore stated, could jeopardize the Prc::siCJent'r; right 

to subsequently claim title to his first term documents. 

The practical ramifications of the issue really rest 

with the Presidc·nt 1 s and Vice PrE';:d.dent' s interest in re-· 

tain:i n9 their property r :i (Jht;_; to the first term docurHcn t!-:. 

If they h.:ive no interest in f3amc,. then the issue is inool. 
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! :I' I~-~?\ ·e;.;12, ~I ~-:_[\~'II~ 1:3 I~, r 
c.:cYt111(; i 1 rJ J: l~cr;r1c;r.:i c l\ct 1:/ is c r -~ 

~) t.;J.tt1s of t!-1 (! c~ou r1cil 0£ 1zcortor:ti1.:=- X\c! vi:] t~r."s 
~ts c111 ;\~;er!cit fer P\1rJ.:o:~jr~:; oJ: ti11~ F.rr.:.~J(lor:t 
o:f Ir1f O.l~:::~" tior1 l\c t., 

Yc1.i h.2.V<~ .r0cp .. H::!S !;.::;<'} 0 1J . .r .:·~::;::;is ta.nee in rci:;p::n::cLLnq to .::.n · 
nnp~al of the ~cnial, i~ p~rt, of 2 rcqu2st fo~ infor~a­
tion yin.J"'= to Uw Co'rnci1 of EconoE~ic 2\d',~i:-~":~r:; (C:'::A) 

l, .... ~,....1·'1nt: t"' t-~·1° 171 " .. P'-"•'1 C""' ()1::: I•·1·-::u-~,..,,,..,_l~O.,. l'·ct:. (":'"'I71) - .rl.LJ..."'"J .. t"'.J... ....,, .. "-·- .i.J.. ........... Ji ... J.. • .t ... l -~~ .. <: •• \..... _ .. -.!i.. .$. ·-J ;. ... 

(S U.~~.C. '.>57)., ~f'o! ba.7<?. ).'.'CVic:•:r~::d. your f:.::.nctio1~<:> a~.:; 
ar~ e11tit'?{ i.n. t.:11(~ T.~~:c<..: 1-:ti\/·c (Jf.fic:~~ of th::~ T'J:-{::~)l.c!r::r~t: {~:;()?) , 
n11 1 :J i·t j~s Cll,1:" ori11ic11 tf~a t c::l\ is !l\J•t a11 H ~1:;t:~1·1c;;r 1 ~ ~3\.j,1)-~ 
jc;ct.. to the r<:"q~1ir(;,e1::~nb> of I'OI..:'\. 

J.:"or pl:tr;)(J3r~s ':):f~= POI!\ 1 th,:=: t<::r11 ° n~J~~~nc:y,.r, .is (1c~f i .. 11r.:d D~:J 
u,~<tC!h a.\).tho::.j~t:? rJ·f the Gcn..rt-;.~cnr.~E"~J"!.t:; t ~-s:cl i:n.cJ_t~(l2s a.:'..IY~t 
r::. ......... ""'" i·,r:'::... r:-;:_.~~-\...'"""'),_-.,-, ... ~ Tl-~] ·.t .... ·~ <":r.· -:)_--}-.r.•·.::-.-~- :::. \1'-:0~"'l ·:~··"'·,~~;-..... ,_c~i..:.c. . ·- -~·--;·-................ ~._, ... J. .l <~-.! ..... '.J4..t . ._ .. <;;.L1-1 ._.o,, . .t..\1._ .. __ 1,_ 

corporntion, Govcr~D2nt-controll2tl corpor~ticn, or 
c;tl1t':r c~;t(~tl')l~l.s~~..:1c?:1t 3..11 tl·11:~ E:·:{ ... ~c:t.1·t.i~1c:: })r~;::c!ll of t!:l~:; 
c;o"'lC:~r11r::t'!Tl ·t ( iricJ.~0.t·:; i 1~cr tl-:.t::! I::~cc"J. t. i '\TC:~ CJ ff :Le.::: C"t f t:.!10 
1~r~·:.:~~~~~.~!:) • -::-:~ir---·(s~:;!Ct.io;~-f;:)~:i{~c;)'~f--(::&i~pr;::i~i~l:-3~~~-itCXZf&f) ,. 

<"" ....... ..,ti•~ :"' t .. ...., ( "") '] ...... ,...~.~ -:t~,.,,...._ ~-...c (~ ~ ~,t -Jn-/ A ~.,l'.,.-:-r _1)-1-:-1""!: .. ,,....... -..·t·:: -r-1('· ~,--\. 
•-"~c 1.,n .>:.),,_ ,,_,. : >c.,_. pc.~,_ L·.:. _,').,, .L-· •; ····~.c.:n1... : . .:, ... C:> c .r ~i_,_J. ~ 

Its pu:r-poz;e ~;Q;;; to'c:la_r-i:F.y, Et.raI (~~/;_?.111cl, t":-1·,· i:}(":!fir~.it.icYrt 

of t.1-;(; tr.:::rr~1 a agE"!11c:.r 11
• :cri t..hr~ Coll f :..":!~CilCQ 1~:~ .. r)()!.-t .01~ tl1-?~ 

19 7 ·1 C!r~"':(:!ncb";tt:n ts / t~1e (~~Zf~L1r1 1:1er1 t.1cf iz1i tio11 "'i.:2;J €~~:pl~:;.i.:n.ex-1 
as follows: 

·'' .... · ,.~4i ti1 rc5:'c:::ei~-(~<~ to t110 r:1e::!11ir1~J of t:.11~ tc:r:r1 
'I~:~:ect1ti"'J~?; ()ff ice c)f t.!.1>:~ t)rc~!·Ji.:Jc~11·t t t:l:(~ ccJnf, .. ~rc(:';~:t 
.:tnt£~11c.1 ti~2 r'('!-5\11.t. r.·r:~~z~.(~;··!0t.1 i21 ~?c)1.1:;:i.cJ v .. f- r1z1;.1i 1J ( £~ li iJ 
F' # 2d l 0 Cl ( D. C ~ 19 71) ) • T1Hi}:---t-:~r~!-:l;e; 1:0 t-·-t·() bt~ 
:lnte:cn:r.ei.:c/; ,-~;,; ir:.ch"lin'J the :i:'rcsidc;1t. 1 s i:·~;>.'~::cli~1tt~ 
~~1.".!:rso11(11.. ~it,-1·fi: or lJ.~'its ~-n t.11.F-~ ·z·::.:i.!,~c;\xt:i"!v.~~ ()f;:5_c~-:'~ 
~-111;:) sf~ :> c}] \~~ ·~: 1: ~1 c·:: t c)r1-· ~3~·~;·-~· to~·-~ ~t·~}""~;~::-.;~---<;_-r~~·:~·-~.~~ 3 :; :·.; t: ..... ·cT~·,;-
... __ . __ ., __ ,,,. __ p····--~- .. ----~-------·---__,,~.,."--- ...... -----·--------·--·-...----~-----*-·--... --....... ,.,..~ 
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iU:. th::? th0 tfr:n e;f the ;]oHci:3 c-,,.,~. 1·}1'' <1,.t-nr~·11'rdnc f"CLC)'- 1'11 -·-·-·--~--.- ·--- r;:..: ..:..;...,,. l \ ...... '..- ~\- ~-.. .,, .,.J..., .... ....... .,., .i {.,., A. -

d2cidi.nrr 'rhotho:c an entity \J,l.;:; c:.:.n a:1r::;1cy, as C::efi:n0r1 by 
the Adreinistrativ2 Proc2dures Act (5 u.s.c. ~51). was 
-i,1hc thcr j_ t :!:'1c.d th:-~ aut:1o:r:-i t·r to r.1akc 1.lec i.sion:-; ~ In ~:o'-.1ci<":! 
t 1 l'"" c·'Q'' ..,...c_ h .-~Jr• c·- r1." .... t", n rJ i= r- ·1' "(• () :: ·~ ~ ~ "'·n ,. ~ J ~·r1 ,..., ,,, •• t) 1'0-::L--o·--,..-;~·::-" '~ - - c.<,. I... ,. ~ •. ' • -' ·~ ,. ·- . ,_ ,_ •• ,. ·' . 1. L. '·" J .... ' "·~ 1...:; 1 •. "! ... J. (...I..•-· • • ·:.i y 
((;·~','::') (·· 1" 1 icl1 11-'' ")'•···n ,,.,_,-.L·;v··'·L'r·h~:• ~-·1 tl-1·· ~'().'' 'i··r- . ., ·-co·1~c··1r-• ~ -- \·1;.. ....... "' .J. ..:,t· . .....i. >. \.:. ... -~..1. .. • :._..,._,. L...:-...-.L..JJ __ -a:.Jt1.'.....;:\,A . .t.1 .;, U .t. ... _ 1. -'.f · ... A. ..:... ... ~ ,-:.-<-~ . ..1..1.-

i;;;;_:u:;.:l_on plan) h:td an indcpendc;nt fn::-1ct:i.on o2 c1va.lu.u.tinrr 
Federal scientific progrru~s, and Wa3, therefore, an agancy 
for pnrposGs 0£ t'OJ:I>.. OS'l' was an .::9cncy b2c::tu.::i0! it ho.cl the 
o.1.1tho.rity to !'.1<1'.}:e tl.:ei~:-;io~1~.; rcg:-i.rdinq t:his cvalu;:ition funcLion .. 
I:.n .::.ddi tion, · 0'.-}'I' h:vJ rmblis:'.1'.3d not.icr.~ in t.he };'ci_!c:ra.1 R'..:~r:is t:er 
l '":-<' ' • ,_ .; 11 r• ... {;, 1·-" ~ • .... ; (': ;::q r 1 1 :-1-.1,-. r ·10 ,. 1·:·0 ·r 71 ::;;-:i··-;::-,·::;:- . -:,.-:-:-::.~------(.< .. .c.> Cr J_,) _ .. _J 11 ... :J~.i-.~tc~ .... nl .... 1:1 __ , ____ 1.:J •- U.h ..... r: ... ..rt, , .A1c, _n .... pJ.o 

c:-.;-Ju::::-r:~~; to b:'.! f oJ.j 01.-;~;.d to ob t~in ~;;1.1c:!·1 nr.:1t.criri1 ~ 'l'1v::: court 
H; "'"'"'«1'· "'i" ·i "" ·i ~1 t•:' ""'1-·"'t··" t'· 4 on \ ..... , r"'\(•r11 o c': J. ·1- ... c 1·• "',. "- "''-v.,,. ........... \....; .. L...•.-.J ..... .1 ..... J!·~'l..~i._.,;,, ... _. ,,,,._ './,..,J ... 1 ,.,__._, !J;.(1;.4.-\._....,,.~J~ 

support to the conclusion that it was a s0parate 
t:rat.ivc entity (·~'~G F. 2d a.t 1075). 

a:J lr:::ndin·:; 
ac.lt-::ini::.;-

Tl:.::~ ~:onc:i:~ court: r'licl. not, h.O'd<:!VGu::· 1 n;!Vi"~''' th·::: am~stion of 
::tr! c~J~c-.rt-;~-;-1l1()S ~! ;:::,101;3 f1.1rtr.:; tic~11 is t.o ~}_cJ·vi~;(~ a~r1c1 t-1s 3· i3 t t:l1\:! 
?r 1:~siJ~(~r;.t.o TJ-1i~; is~:t1c ,,.,,:ts tl-1(~ j:c~c"J.S ()f tl1e 197.·1 a~':ier1t}!~Jc11t.·lt::~ 

* It. !3l-l0'.116. l)C~ ll() t~~:::d t.11.~.t·t 'i:I1e Co11.f e:1:2r~C!(} l~C!"':·O:_'"' t <.J:-.~i t.t~::(! 
J~n11~;t1E1~~c~ '\·1!1ic:}1 }~ .. ~1i:'l u.:;pc~~1r<:<J. in t.110 I<io~.1s~ n.ey:ort: \'1"'h.ic;:l 112:1 
c1c;fj_~l·~-~<.!. -~~()~: ·t(J r·u)Z\;;. ":31-1.t~.11 f1.J:1(~(.:joiL::J.]~ c:;1r.:it.::i_(~;~ i1S tl1t.:~ Of·fJ_c!G 
of TcJcco;~·:r::mnic.:-t t:; c:1::-; -Policy, the Of r: ico of: ;.1< .• n<.v::rGne:nt 
.:.:i~d Ilu(l~·re t., th::--: Cmmci1 of: r~c.cnon:Lc Z\d7iscrs I b~c ::re:. d.0;1al 
(~''"'"'°~l· i-',.f cc-1'1"·'·L' 1 -;o;-1rl ;..]--,-., <Y'"'l 'l n.,-o,~;~·"·c.· ·r CC)U<1-~i 1 ")~1•" ._. _,.. ....... L-:.J- ........ .) ··l. J..,,, ..... ....... I ,___ ... _ ·-~ i_ ...... (_. ,_,,~L < ...... .J.., ""' ... _ .. ;/ -"),.. ~ - '" \_...__ L- ... ._.. 

ot[·1::~1: :;i~·~·,ilt-:.1.:- Ds·t\-:2~)l~L~~1-1~::(:11t~:> :1J1icl;, 11.J.-\,~c }::;e 1.:~n ():t:- r:~ay i11 tt~.2 

fut~•.:;,re be cr~:-a tod by Con~:rcss", 
at. p. 8 ~· 9 3,1 C20;1g 1 2(1 :3c:Js. 

\'n'< It is clc2.r t.h.J.t not all offices within tho r:=\OP are 
<"',, ... __ ,..,. ·t.o 170.,.~ ''1 ,_,·.;"0~1 ·~~ c;."",....,,....,,..o,, ?'{() P '''"'n J Q~; ,.}d,.l.JJt_.1,.,,..(:. .1.- . .L.::·1.,. _,1,_ t.·.:...:-~«-.A "•"'-~;.. .. ;.:.1~.)<.,,.,r-J1.__ -0•.J,,....:.1,.:·• ~·· 
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the~ an-ar. lic::iticn of t!1e Act.·:.: " . 

rrhis does !'lC't., !101.1~'.:Y\rcr I r<.JSOl\r"; the rn:o!JJ.C1i''t of rcspor1ding 
to the FOIA 2~p0al. A policy Jcciaion Dus~ still he ~ndo, 
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Advisory noonJ on Child /\bosc nnd f'k(jlcct O·lEW) (N) 
Advisory Comm ii lc<: on F edero! f'o; (f\CFV) 
Roord or Visitors, U.S. /\ir Force /\cm!erny (DOD) 
13oord of Visitors 1 U.S. /v'lilitory /\cock:rny (DOD) 
Board of Visitors, U.S. l·Joval Acufk~rny ·(DOD) 

Comrnl.ssio:-:i of f="iric /\rts (CF/\) 
Cornmis:--;ion on 1fy~ F<cvic~v; of ihc Fcdcrul lrnpc1c1 ;\id Proqrarn (HEW) {i"J) 
Commiil(:c; for the Prescrvnlion of the While Howx~ (DOI) 
Cornrni1 tee on ihc Sekclion of i:·c(hrol JucJiciol Officers (DOJ) 
F cdcrol Council on !he Aging (HEW) 

Generol /\dvisory Committee on Arms Con1ro! und Disorrnomenl (US/\COi•J 
Judicial l'-lorninoiinq Co~nmission for i!ic District of Puer1o F\ico (DOJ) (H) 
N1inirnum Wnqe Siu~.1)1 Corn1"11ission (DOL) 
t'-Jationol Advisor/ Committee for Juvcni!c Jus7ice ond Delinquency 

Prevention (DOJ) 
, Nu1ionol ;\d,risor y Co1T1mittcc on Oceons and /\ irnospherc (DOC) 

Noiionol /.\clvisory Council on /\(luli Education (1 lEW} 
Noiionol /vlvisory Council on Child l'-lutritic·n (USDJ\) 
Noiional /\dvisory Council on E(.:onornic Opportuniiy (CS/\) 
N . ' I t • ("' 'l l r- I • r f")" ' l ~~ •1,1 'I I'-\'') ot1ona i..r.v1sory .. ounc1 on tnc: .-.tiucol·1on ()1 1. !:;o(ivorlinqec l..1111v(Cn \r,L 1v 
Na1[onal Advisoi'y Council on Exh:n::;ion and Coniinuing EducGlion (l·~F:::\11) 

1'1otionoi Advisory Council on Moiernol, lnfont and Fclol hluiriii0n (USD1',) (t·n 
t·'1ciiionoi /\dvisory Councif on Vocolionol [duco1ion (! JEV/) 
t~ationo! /\dvisory Council on Worncn 1s Educoi ionoi Progron1s (HEW) 
Nailoi1cd /'dcohol Fuels Cornrnissicn (1·~1\FC) (l·D 
Noi iwwl Commissio:1 for Ernployrncnt Po[icy (DOU (l'J) 

Nolioncd Cornrnis:.1on for Mm1prJ\vc:i' Policy (DOU (T) 
Noliono! Conm1issi0:1 for the n.cvicw of /.\nii;rusi Lows f;nd l)roccdures (DOJ) 
l'\!o1ionol Cc-rn111iss[on on Ernp!oynwnt ond Unc.Tnployrr1(:;n1 Slolisiics (DOU 
l'-!otionol Cornrnissio;1 on th(! lnicrncdiono! Ycor of iho Child, [':/79 (NCiYC) 
Notionol Cornrnission on l'kighborhoods (!'!Chl) Cf) 

Nofional Con1rnis'.drn1 o:·, Sode! Sccurily (i".!(SS) (1·-J) 
NationrJI Commission on Unernploymcnt Con 1pcnsoiion (DOU 

(N) New ihis cok-nckw yeor (includ!}S flrs1 rcporli11J of corrnniitccD c:<hlinq 
prior lo ·this co!c,11dor year, and comrniticcs rees!ub!bhcd within this 
ca I end or ycor ). 

(T) 
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NC!lionol Tronsportntion Policy Study Commission 0'lTrSC) (T) 
reocc: Corps Advi~;or)' Council (PC) (f,1) 
Presi dcni 's Advisory Cornrni l tee for Worn en (F ormerl/ I' lol ionol Advisory 

CornmiHcc for Worncn) (DOU 

Prcsi d(:rd 's Ccncer Pone! (H[V!) 
Prcsiden1's Cornmission for o f'fofionci[ /\qendo for the· f:iqhtics (OMr)) 0'0 
PresidcnPs (Special) Cotnrnission for ihc Study of f:::lhico(Problcrns in Mcclicine 

ond Biomedicol end f3chovioro! l·\escmch (i:>C[MnJ (!'!) 
President's Cornrnission on 1hc /\ccidcnl ot Three Mile hlond (PC/\ Ttv'll) (t'1) (T) 
Prc:>idcni 1s Comrnissi on on the Cool Industry (PCCI) 

Prcsident1s Cornmission on r:-orciqn Lnnquoqc ond !nkrnotionol S1udics (l·iEV./) (T) 
Presicbni's Commission on the r+Jlocoust (D()l) (T) 
Prcsic1cnPs Commission on P(~nsion rolicy (f)CPP) 
Prcsidcrii's Cornrnission on \\lliiic House Fcllo;.vshirs (Of)t/1) 
Prcsidcni's Cornmi t1ee on tv'\cn1ol FZe1ardotion (Hi~W) 

Prcsidcn1 1s Cornrni1fcc on the l'fo1ionol Medo! of Science 0'-ISF) 
Prcsidcnt1s Councii on Physical f(tness and Spor1s (I-JEW) 
President's [>~por·l Council (f)OC) 

Subcornrni1ic:r· on [xpori Adrninisirolinn 
Prcsi den! 's Mona~J':rncnt I rnprovemcnt Council (OPiv'\) (i'l) 

Presidentiol /\dvisciry f3oor<l on /1_1nbossodorio! !"rpointm::;n1s (DOS) 
Presi deni iol Cornrnissim on World Hunqcr (PCNH) 
Select Comrnission on !mmigrrr!ion and f~cfuqee Policy (SCIRP) (N) 
Sino!! Business C.>nfcrcnce Cornrni~;sion (93A) 
United Stcrlc::s /\d'.'isor7' Comrnission on Public Diplomacy (i-onncr!y Uni 1 ,~c1 

Sioks /\clviSGi)' Ccrnrnission en lrrtcrnoiin~1a! Cornrnvnication, Cullvrat 
ond Educcdionol 1-\ffoirs) (!CJ\) 

United Siotes Circuii JuciJe Norninoi ing Comrnission (DOJ) 
Un[icd Stoics Courl of 1Vii!itory J\ppeols Nominotinq Commission (DOD) (N) 
Unlkd Sintc:s Tux Cour1 l'-lorninoiirig Commission (Tl{f:S) 
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Dear . . 

APPENDIX B 

PROPOSED LETTER TO ARCHIVIST 

Pursuant to 44 u.s.c. 2204 of the Presidential 
Records Act of 1978, you are hereby notified that I 
elect to restrict access to all Presidential records 
in all categories 1-6 of 44 u.s.c. 2204(1) for a 
period of 12 years. 

You are further advised that I reserve my right 
to remove or shorten said restrictions at a later 

date. 

Very truly yours, 

President Jimmy Carter 
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OFFICE OF THE VICE PRESIDENT 
'• .. 

WASHINGTON 

July 18r 1980 

MEMORANDUM FOR MICHAEL BERMAN 
.. 

FROM: 

RE: 

JIM TERMAN 

RESPONSE TO MARIE ALLEN'S COMMENTS ON 
LEGAL ANALYSIS OF REPORT OF WORKING GROUP, 
f'RESIDENTI·AL PAPERS TASK FORCE 

Attached is Marie Allen's comments to the legal 
analysis of the working group report. I've incorporated 

:certain suggestions into my revised memo. Other points 
raised by Marie Allen I have not incorporated into the memo 
but have discussed below for your edification. 

~lthough Marie did not specifically request that I 
present her.comments to you, I feel that, at a minimum; her 
point of view merits your attention notwithstanding the 
fact that I may disagree with some of her views. 

~ . The points discussed below correspond to the numerical 
items raised in Marie's memorandum: 

(1) I have concurred with Marie's suggestion and.added 
the Situation Room and Director of the Office of Administration 

---to the list of decision items. 

(2) i have followed Marie's suggestion and have contacted 
the DPS Associate Director for Drug Abuse Policy and the 
CEA. I have incorporated their response to my inquiries 
into the body of the revised memo. Basically, I have re­
vised my opinion with respect to the CEA and stated in the 
memo that same should fall within thi ambit of the 
Presidential Records Act. However, I still feel there is a 
strong argument to exclude the DPS Associate Director for 
Drug Abuse Policy and his subordinates from the Act. This 
is discussed in detail in the body of the memorandum. 

Marie also raises the question of whether the House 
report on the Presidential Records Act, which states that 

f 

.. 
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"that which is now subject to the FOIA would remain so and 
that which is not now subject to the FOIA would be subject 
to the Presidential Records Act 11 conflicts with my 
proposition that the DPS Office of Drug Abuse Policy should 
now fall under the FOIA. 

My proposition is based on the fact that presently 'the 
Off ice of Drug Abuse Policy of DPS is improperly excluded 
from the FOIA. While the above captioned quotation 
represents the general intent of Congress, it certainly is 
not Congress' intent not to correct an impropriety in the . 
implementation of the FOIA • 

. (3) Marie is correct in her statement that the Presidential 
Records Act does not apply to Cabinet officials. However, 
I believe we do have a strong legal basis in allowing the 
division of files within specific units of the EOP. 

Presidential records are defined as "documentary 
.materials or any reasonably segregable portion thereof 
created or received by the President, his immediate staff 
or a unit or individual of the Executive Off ice of the 
President whose function is to advise and assist the 
President ••• " 

't 

Based on tfie above I believe it is clear that any 
individual within the EOP who has a function of ad~ising 
and assisting the President may segregate those do6uments 
relating solely to their function as advising and assisting 
the President from other files withiti that government unit. 

{4) Marie raises the same issue here as ~he did in point 
number 2 above. From a legal perspective, I believe that 

-our initial answer is the correct one. From a practical 
perspective of what administrative and policy ramifications 
the application of the FOIA to the Drug Abuse division of 
DPS would have, probably merits further examination. 

(5) I have.reexamined the question of the applicability of 
the Act to those documents created or received by the 
Vice President in his capacity as President of the Senate. 
I have found that these documents should not be considered 
Vice Presidential documents. The reasons are stated in the 
revised memo. 

·(6) If, in fact, it is decided that only those gifts which 
are historically significant would fall under the Act, I 
believe that guidelines could be dr~wn up to that effect. 

f 
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(7) This issue probably represents Marie's strongest 
dissent with my memorandum. She has real problems in 
considering rough drafts of speeches to be non-record items 
as opposed to Presidential records. The first point raised 
is a difficulty in establishing a test of considering only 
those drafts of "historically significant» speeches to fall 
under the ambit of the Act. Secondly, she feels that speech­
writing is a major function of both the President's and 
Vice President's Office and essentially reflects the 
thinking of the President and his policies.· As such, they 
should be considered Presidential documents • .. 

I still believe that, from a legal perspective, 
generally speaking, rough drafts of speeches are 
"preliminary working documents" and as such, should be 
considered non-record i terns. ~ If the President and or Vice 
President elect to consider these documents as official 
records, it is my position that that is their privilege, 
but not_ their obligation. 

(8) Marie raises a practical question of how one is going 
to.determine whether or not their xerox is, in fact, an 
extra copy of official or record or whether this xerox is, 

f 

. in fact, the only copy of the record. This is a legitimate 
praceical question. Nevertheless, --I-.bel ieve-- -i t--is. clear-----·--·-·---·-- .. ·---- __ 
that ~xtra copies of documents do not constitute official 
Presidential records under the law. 

(9) ·Marie raises the question of whether staff ha~e- the 
r~ght to xerox official Presidential documents. She does 
raise a good point. Theoretically speaking, the official 
documents are U.S. property, and not the property of the 
staff. Certainly the President or his agent has the 
authority to prevent the copying of government property. 

-In some situations this procedure may be necessary. 
However, as ~ general rule it would obviously be foolish to 
attempt to.implement same. 

(10) Marie raises the issue of whether her disposal 
categories in the Task Force Report are sufficient. I 
believe it is premature to examine the disposal schedule 
until decisions are made with respect to the points raised 
in the memorandum. ' 

(11) I have attempted to. examine the file break issue in 
further detail and clarify my position in the body of the 
memorandum. 

(12) As you and I.discussed, I will hold off on preparation· 
of a definition statement until we get a sign-off on our 
memo. 

. ' 
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coa .. "1.ENTS ON JIM TERMAN'S LEGAL ANALYSIS OP REPORT OP' WORKING GROUP, 
PRESIDENTIAL PAPERS TASK FORCE 

(l) List of Decision Items, pages 1 & 2 

Add Situation Room records (a large quantity of important materials) 
to NSC list.Add Director's files as Adviser. to President to OA 
decision items. 

(2) Jim suggests, in the Decision Items and in the body of the report, 
expanding the applicability of the Freedom of Information Act (FOIA} 
to two units within the EOP to which it does not naN apply: the· 
DPS off ice of Drug Abuse Policy and the CEA. Because of the large 
administrative and poli~y co~sequences of this deGision, wouldn't 
it be advisable to include DPS and CEA officiais in the decision 
process? 

How does such a change in deterraination of FOIA status relate to the 
House Report concerning the Act (Presidential Records Act) quoted by 
Jim on page 5 of his report: " ••• that which is now subject to the 
FOIA would remain so and that which is not now subject to FOIA would 
be subject to the Presidential Records Act'1? 
~ 
' 

t 

. (3) 'In the ;irst several- pages--of the report,-Jim discusses- the-authorities-··-- . 
for determining whether units within the EOP are agencies or not, and 

,therefore subject or not subject to the FOIA. Do we have a strong 
-. legal basis for separa·ting specific files of the unit? This has­

never been done, as far as I know, for Cabinet officials: their 
files as advisers to the President are not separated from their 
departmental files. Are we on strong legal ground doing such a 
division as long as we stay within the EOP? This issue also bears 
directly on the DPS office of Drug Abuse Policy. OSTP / OA, COiiPS, 
etc. 

(4) On pages 11-12, Jim discusses whether or not the CEA should be considered 
an agency. His decision to choose agency is based on references in 
House reports at the time of the c...uending of the FOIA statute and to 
1971 references in the Soucie v. David case. This is certainly a 
reasonable position. Would it be in the President•s or CEA's interest 
to consider an alternative argu.~ent based on a comparison of CEA's 
functions with those of mrn and OSTP? I have heard the argument made. 
that CEA's functions are more clearly advisory than these other units. 
The current policy of the National Archives is to consider CEA an agency~ 

(5) On page 18, Jim discusses the VP office briefly, but.he does not mention 
the Senatorial documents held by the VP that are separately mentioned 
in the list.of decision items. How strong a legal basis do we have 
for considering the ledgers, nomination papers and other Senatorial 
types of papers held by the VP as being Vice Presidential? I have 
been informed by Senate staffers that they consider these materials 
to be Senatorial and that they believe no other Vice President has 
considered the materials to be Vice Presidential. I have no personal 
opinion in this matter, I just wonder what the 1egal bases are for 
a decision one way or the other. 
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(6) On page 20, Jim discusses the domestic gift issue. It would be very 
useful. to the Gift Unit if the arguments discussed on page 20 could 
be translated into specific guidelines. How would Gift Unit 
personnel separate "personal" gifts from "documentary materials 
relating to the Presidency"? 

(7) Jim raises first with regard to the domestic gift.issue, and then 
on page 26 with regard to drafts of speeches, the issue of whether 
an item,. or paper is "historically significant." I am very troubled 
by the application of this test. For one thing, the Presidential 
Records Act does not apply this test at any point--the direction 
of the Act is toward preserving the most complete documentary record that 
is practicable, not just those aspects of the documentary record that 
seem to a layman to be historically important. So, on the one hand, 

(B) 

I don't think this is an appropriate kind of test. Secondly, the 
determination of what is "historically i.-n..::>ortant n is an extremely 
difficult, if not ir:ipossible, determination to make. Lincoln's Gettys­
burg Address was considered, at the time it was given, to be of very 
little significance; only in retrospect, did it become an important 
and historic address. Historians of the future will define 
what is historically important by what they are interested in studying. 

· tHistorians may be much more interested °in speeches on a particular 
;subject important to the_Car.ter_Ad.'Tlinistration than _tl:ley. wiD: __ pe .Jn~_ 
speeches on more ceremonial or "historic" types of occasions, such. 
as the State of the Union address or the Inaugural address. 

;;-- " -~ 

Historian's and students in the future will come to the speech files 
of the Carter Library and the Mondale Archives primarily 1ooking for 
major drafts of Carter and Mondale speeches: the final texts of the 
speeches are usually available in published form. The major drafts of 
these speeches {usually those circulated for review) are important 
docurnentary evidence of the way in which the speechwri ting function 
.was carried out, and will be of increasing value in the archival 
_depositories.as the years go by. Any destru=tion of major speech 
drafts would be a great loss to both the Carter and Mondale Archives. 

I am also troubled by the possible misunderstanding of the nonrecord 
category--"extra copies of documents." Who makes the determination 
when a copy is an extra copy? If one office received a Xerox copy of 
a memorandum for study, does that office assume that since the document 
in question is a Xerox, it is therefore nonrecord? In fact, this 
Xerox copy may be the only copy in the office or it may be the only 
copy with special marginal notations from staffers. This should, I 
think, be qualified to read "extra copies of identical documents within 
the same file.folder, 0 with the provision that, when in doubt, documents 
should be routed to Central Files for a determination concerning their 
record status. · 

·. 

1 
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(9) On page 26, Jim states' that Xeroxes of official Presidential. documents 
can be retained by staff personnel. In the past, the President and 
Vice President have frequently established guidelines concerning 
what types of material could be copied by staffers. The Presidential 
Records Act still gives the President/Vice President responsibility 
for administering their official papers during thertenure in office• 
Vould·the President and Vice President wish to give up their right 
to establish guidelines for Xeroxing by staff me:rnbers in favor of a 
blank.et' approval policy? 

(lO) In Jim•s discussion of disposal, he does not specifically refer to the 
disposal categories 1n the proposed disposal schedule. A.re these 
appropriate? Sufficien~? It was never intended that archivists 
would examine each document destroyed: that is the purpose for a 
disposal schedule that lists recurring ca':egories of documents for 
disposal with a one-time approval by the Arcl1ivist. 

(11) On page 29, Jim brings up the file break issue raised in the Task 
Force Report. It is not clear to me whether he recommends for · 
or against the break. Is it important enough from a l_egal. point 
of view to merit the trouble? 

> 
' 

(12) One of ~he documents called for by the Act is a definitions statement, 
which was prepared in draft form by the Working Group of the Task Force. 
r don•t see any specific comment by Jim concerning the legal 
acceptability of this draft document. Should the draf€ definition be 

,~ expanded to also include a list of nonrecord items, as mentioned by 
Jim on page 22 of his report? 

_... MAR.IE B. ALLEN 
Director 
Presidential Papers Staff 
National A.rchives and Records Service 
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Maximum restriction periods for various types of restrictions applicable to Presid~~t~2: 
records created on or after January 20, 1981 

(1) Security classified 

(2) Relating to appointments 
to ?ederal office 

(3) Specifically exempted 
from disclosure by.statute 

( 4 ) 

( 5) 

( 6) 

(7) 

Tra~e secrets & commercial 
of financial information 
that is privileged or 
confidential 

ConfiC.ential 
to ?resident 
advisers 

advice given 
or between 

?ersonnel and medical 
files, when disclosure 
would be unwarranted 
invasion of personal 
privacy 

Ir.vestigatory records 

Tine Period 

1985-1997 I Post 1997 
t' 
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Rela~~~s ~o 2?poi~t­
~~s to ?eC.e:')al c:-.fice 

~pecifically exe~pted 
)~ disclosure by 
:.~u~e 
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Presijential/VP Restriction Cate~ory 

Act* Section 2204(a)(l) 
11 

( l) (A) speci:'ically authorized under 
Cl'ite2'i8. establisl10d by cm Executive 
Order to be kept secret in the interest. 
of national defense or foreign policy 
and (B) in fact properly classified 
pursuant to such Executive Order 11 

Pres/VP may impose nandatory 
restriction for up to 12 yrs 

Act~ 2204 (a)(2) 
11 relating to appointments to Federal 
of fie en 

Pres/VP may impose mandatory 
restriction for up to 12 yrs. 

Title 5 U.S.C. 552 
Exemption category (b)(l): 
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c:;.~iteria est.'.::.b1i~3hed by 2:1 

Executive Order to be kept 
secret in the interest o~ 
national defense or foreign 
policy and (B) are in f~ct 
properly classified pu~suant 
to such Exe-::!utive ordern 

No comparable FOIA exe~ption 
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Act S 2204 (a.) (3) Title 5 UtS'.Ct Section 552 ?he::--e is r:.c cc:-:-::::_;J.e·::.e \:.::: 
11 specificc.lly exempted from disclosure Exc:r:mtion (b) (J).; c::· E.':2.l ;:;:::.,::,s:'..tl~; ·:;,.::;:.~::~.-.~.-.·: 
by statute (other than sections 552 11 Spe;ificc,l-ly exempted fro:-;; ens: S~2.::·:.:es '.-:'.:::·~. ::.'~S ::::·.>:2 
and 552b of title 5~ United States Code), clos·:J.re by stat'..,lte (other- t:,s.n .S·J."::::::c:-:-:::. :.:;. :.;c:-:. ::::-<:. 
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that the material be wit~ e_ .ram~. e that such statute (A) requires that co~nilin~ s~~h a - ---
public in such a manner as to leave no the mRtters be w·ithheld from the public ·. ~ , 
discretion on the issue. or (B) establishes · 1 ' 1 ~ 1 ,,- ro • in suc1 a ~anne· as ~o _ea c ; 
particular criteria for withholding or discretion Qn the issue? er (3) 
refers to particular types of ma~erial to establishes particular cri~2~ia for 
be withheld; ll i.dthholding or refers to p2.l'ticu:.c.r 

Pres/VP may impose mandatory restric~ 
tion for up to 12 years - /\ 

types of matters to be w:)..thhelci.?n 
i~ 7? ~ ~. 
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~ l~ ad-=. ~ e c ~et s & 
!~cial & financial 
. that is privileged 
;::;!' i 0:m ti al 

Act § 2204 (a).(4); 
11 tfade s.ec:retE? and commercial or 
financial information obtairied 
fro~ a person and privileged or 
confidential; ti 

Pres/VP may impose mandatory 
restriction for up to 12 yrs 

Title 5 U.S.C. 552 
Exer.:1pti.Qn, (b) (.4); 
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fi~anc~~l lnfor~ation qbta!ned 
:('ro::1 a person and p:r:'~.Yi1eged o:;i 
conf'idei1tial? rt • 
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I~vesti;atory records 

Act ~ 2204 (a)(5): 
1iconfidential co:mnunications requesting 
or subnitting advice, bet1·1een the 
Pl"'0sickmt D.n.d his advisers, or between. 
such adviser~~; 11 

Pres/VP mD.y irrpose ma.ndntory 
restriction for up to 12 yrs 

Act§ 2204 (a)(6): 
npersonr:.el .::.nd. medical files and similar 
files the disclosure of which would 
co~stitute a clearly unwarranted 
inv2.sion of personal privacy, 11 

Pres/VP may impose mandatory 
restriction for up to 12 yrs 

No Pres/VP mandatory restriction 

No comparable FOIA exe~ption 
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which micht have covered si2~lar 
d o c.: um c n t ~" > vrn ~.; c r c c i r i c a 11 y 
cxcludl'.:d by Act 

' . ·,' .. ,.,;. ....... ' . 

Title 5 U.S,C, 552 
Exemption (b)(6); 
11 personnel and medical files 
similar files the disclosure of 
which would constitute a clearly 
unwarranted invasion of personal 
privacy; 11 
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law en!orcement purposes, but only to 
the extent that the production of such 
records would (A) interfere with. 
enforcesent proceedings (3) dep~i~e 
a person of a right to a f 2~r t~~&l er 
an impartial adjudication (~) cc~sti­
tute an unwarranted invasion of ne~sonal 
privacy " 
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