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Admittedly we have only recently held 
in connection with an unsuccessful at­
tempt to remove a pending State c-iv·il 
proceeding to a Federal court that § 245 
(b) 's interdiction of attempted injury, 
intimidation or interference "by force or 
threat of force" does not extend to a quo 
warranto action brought by the State of 
Mississippi to revoke the charter of a 
nonprofit corporation operating a fr ee 
hea lth service program for th e benefit 
of poor people, primarily Negroes. in 
Jackson and Hinds County. v\.illiams v. 
Tri-County Community Center, 5 Cir., 
1971, 452 F .2d 221.;:i Whatever the 
merits of such an approach in those cir­
cumstances, it cannot legitimately be ap­
plied here to bar removal of a pending 
State crirnirw.l prosecution. 

"Force Or Threat Of Force" 

In the first place, apart from the fact 
that arrest, confinement and criminal 
prosecution are all inherently coerci\'e 
in nature (and therefore inva riably 

full-time city-p:1icl personnel liire,1 :ts 
s uperviso rs .") 
Seetion (2) ( C) : "ap11l.rin~ for or en-

- joying cmpio)·mcnt. or nny perquisite 
thereof. by :my private employer or 
any agency of any ~tate or su b,Iivision 
thereof * • * •· ("We demand 30% 
of all employment in nll business e~­
tablishmcnts ns we nre 30% of the 
buying population. \\'e also cnll for 
employment of Bl:wk c-itizens in <'it)· 
hall, court house.") 
i'.lection (2) (F) : '·enjoying the goocls. 
services, facilities, privileges, n,lvantage~ 
or accommodations of any * • • 
restaurant, cafeteria, lull(•hroom, lunch 
counter. soda fou ntain. or other far·ilit .1· 
which serves the publie an,] which is 
principally engage,! in selling food or 
bevernges for consum]ltion on the ]lrem­
ises • * *" (' 'We demanrl the closing 
of nil bac-k-,loor C'afcs.' ' ) 

73. In reaching this C'Onclusion the Court 
incor11orated into its opinion as clictu.m, tlw 
Secon,1 Circuit's rensoning thnt '' intimi­
•lation 'by force or threat of force.' • • 
,lenotes violent activity, not the or,Iere,I 
functioning of state legal processes, what­
ever the motivntion." Xew York v. 
Horelick, 2 Cir., 1970, -t24 F .2,1 697, 703. 
cert. denied, 398 C.S. 939, 90 S.Ct. 1839, 
26 J..Ed.2d 273. However, the abortive 
removnl effo rt in llorPlick invoh·ecl n 

entail utilization of "threa ts of force" ), 
Congress plainly did not intend for the 
courts to narrowly circumscribe the ambit 
of impermissible intimidation prohibited 
by the Civil Rights Act of 1968. Title I 
was the legislative response to a long, 
sordid history of violent and nonviolent 
harassment directed against civil rights 
workers, black and \\'hite, who spoke out 
against the national disgrace of racia l 
segregation . K o one who pa rticipa ted in 
its enactment could _ha\'e been so nai\'e as 
to belie\·e that the offic ial and unofficial 
techniques for silencing dissent were con­
fined to physical brutality. The forc e 
employed assumed a variety of forms. 
from the sheriff's blackjack, cattle prod 
and tear gas to confinement for " in­
\·e.stigation" followed by co ld-blooded 
murder.7-1 There were al:,;o more covert 
measures. including mass arrests on 
trumped-up charges, denial of bai l, an d 
convictions g rounded on nonexistent ev i­
dence coupled with ridiculously severe 
sentences. We need undertake no exten-

eriminal rathe r than a ,·i di :l<'tion. " 
fo<"tor thnt might well ha,·c inrlnerv'N] tli <' 
f'nnrt's attPmpc to 1]p1•iph r r tl1e DPlphi ,· 
pronoun,·cm ent~ of * 2-t5(b ). The broad 
brush that the Second Ci rcuit found ad,•­
qn:tte to p:lint the limi ts of pe rmissihlc 
F ecleral intrusion into the aclministration 
of a State's ,·riminnl lnw need not neces­
sarily prol'e sufficient to hamllc a 1>rob­
lem of statutory constru<·tion in n ,·ivil 
context where. ns '.\fr . .TustiC',• Ste1rnrt hns 
pointed nut. "for various rpasons. the bal­
ance might be struck ,Jiffrrrntly.'' Young­
er r. I·Iarriti. 19il. -!01 T'.S. 3i. 55. !ll 
S.Ct. HG. i5i. 27 L.E,I.2d 669. 6S2 (ron­
curring opinion). 

74. See. e. g .. T'nite<l States ,·. Pr·iee, 196(), 
3,q3 U.S. 787. S6 S.Ct. 1152. J6 L.Ed.2d 
267 ancl Posey v. l'nitr,l Stntrs. 5 Cir., 
1969. -!16 F.2,I 5-!5, ce rt. ,l,•niPd, Snow,lcn 
v. Unitecl Stntcs. 1970. 3!)7 U.S. 046. 00 
S.Ct. 964, 25 L.Ecl.2ll 127. memorable 
<'ases im·olving three ..ivil rights workers 
-~lichael Schwerne r, Andrew Goollnrnn. 
nnd Jnmes F.,irl f'han<' _,·-w ho wprp rnur­
clere,I in the summrr of 19G-I by the '.\[is­
sissippi Ku Klux Kinn in roopcrntion with 
a Xeslroba Connty deputy sheriff. Earlier 
the sheriff hn,l arrested Chan\'.)' for 
·•s11eetling" (while he was fixing n flat 
tire ) an,1 had he!,! the othe r two mrn 
"for investigation." Se,, also .\ncler~on 
, •. X osser . . rn pra. 
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sive search for examples of the official point out that Congress explicitly adopted 
misuse of criminal processes for the pur- statutory language broader than 
pose of compelling meek subservience to "violence or threat of violence" because it 
the principle of white supremacy. Our wished to accomplish a broader result. 
cases are filled with them. 75 An aura of implausibility enshrouds any 

Faced with a problem of this magni- su ggestion that despite its monosyllab ic 
tude Congress might have responded with simplicity this purpose has somehow mis­
a law protecting proponents of racial carried. 
eq ualit~, against interference "by vio- Moreover, even if we were neverthe­
lence or th reat of violence." Instead it less to conclude that the ordinary crimi­
chose the term "force or threat of force. " nal prosecution does not constitute a 
No more than passing familiarity with "threat of force" depriving the defendant 
the English language is required to of equal civil rights, we could hardly 
discern the difference. The phrase that reach the same result when the evidence 
actually appears in § 245 (b ) is by far the conclusively establishes that the custodial 
broader of the two and comprehends not treatment of the petitioners was not 
merely threatened or actual physical in- merely violent but devastatingly brutal. 
timidation but all t he possible modes of Under such circumstances the ensuing 
compulsion, official or unofficial , con- proceedings cannot be artificially segre­
ceivable by the warped minds of those gated from the previous illegal force but 
few who seek to discourage or eliminate must be considered as an integral part of 

. individuals exercising Federally protected one cont inuous course of action initiated 
rights . In view of t he events that exclusively for the purpose of intimida­
prompted the statute, the prohibitory tion. The trial, no less t han the arrests 
language could hard ly haYe been less themselves and the violence t hat accom­
expansive. To exclude harassing crimi- panied. them, ;,s merely one more mani­
nal prosecutions from the scope of § fes tation of an intention t o ut ilize the 
245 (b) 's immun ity simply because beat- threat of official fo rce- whether by ar­
ings and killings may haYe provided the rest ing, conf inin g, and convict ing the de­
primary impetus for its enactment is to fondants or by beating them up-to ef­
pay homage to the ri ght while eviscer- fec tively neutralize the lawful exercise of 
ating the remedy. The ultimate conse- § 245(b ) ri ghts. 76 

quence of intimidation is the same, 
\\·hether the Yictim is in jail. in the 
hospital or in the grrl\"e. 

Stacked aga inst these considerations 
we haYe as an alternative only the e:r 
cathedrn 1n·onouncement that "force" 
means ''violence" and not "force." Some­
how the logic of this interp reta tion 
escapes me. Wi thout debating the 
qu(•stiunable propo!'-ition that a l,rn· de­
signeu to correct the abuses of a century 
should be strictly const ru ed. I need only 

75 . :-,(•1· . , •. /! .. An,le rsr,n \". :'\os, er. s upra: 
l'n it .. ,l ~tntes ,·. :\l c· LN"l. ,-; C'i r .. Hl07 , 
;:,.-, F.'.!.J , :;4: :\" .. \ .. \ .C' .I'. ,·. Tli o1 11pson. 
:, ('ii· .. ]!)00. 35i F.2<1 R31. ,·er t: 1knie<l 
~u l, no111. Johnson ,·. X .A.A.C'.P.. 3Si'> 
l' .~ . .-..20. Si !'s.C't . 4:i, li J..E<l.2d 5. : 
Tlihrnrtl, ,·. Hin<' r. ii ('ir .. HlC:i. 343 F.2,1 
2:!fi: Bnil,•y '"· f' :itt(• r,nn, ;"j Cir .. Hlf,'.1. 
.'; :::; F.:!,l '.!Ill: :°II <• rc·,li tl, ·,· . F ni r. :3 Cir .. 
HHi2 . .'!:.:~ F.2'1 :i,'-iO: l'nir, -d ~tntcs '" · 

J;~ 5F2d-3l2 , 

"Rights" v. "Benefits" 

Another objection that might be ad­
\'anced against the use of § 245(b ) as 
a vehicle fo r the exercise of removal 
jurisdiction is that since it is a criminal 
statute and b~· its terms does not explicit-
1:v confer substantive " r ights" it is there­
fo re not a law providing for "equal civil 
rights" with in the meaning of § 1443 (1 ) 
and Rachel." Such a position is totally 

Clark, S.D.A ln., H\05 . 2.J!l F.!'supp. 720 
(3-jmli:c court \ : S<'<' nl~o t he prf"•c-,linir 
footnote. 

76. C' f. X.A . .-\. C.P. ,·. Button . l 003. 3il r . 
S. 415. 433. S3 S.Ct. 32S. 33R. !l L .E,l.2,1 
405. 41 S. 

77. Tl, is possibility " ·ns sni:;.:-, •s t<'<l 1,~· the 
~econd C'in:n it in llorclicl.-, ., 11pra. note 
i3. 424 F.2,1 :it 702. but thr C'onrt found 
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incons isten t with our well-entrenched 
policy of according full effect to the 
broadly remedial objectives underlying 
the Congressional authorization of Fed­
eral civil rights jurisdiction. We have 
consistently heeded the sweeping exhor­
tation of 42 U.S.C.A. § 1988 to facilitate, 
rather than hinder, the vindication of 
those righ ts. See, e. g., l\Ioreno v. 
Henckel. 5 Cir., 1970. 431 F .2d 1299: 
Hall v. Garson , 5 Cir. , 1970, 430 F.2d 
430; Gomez v. Florida Sta te Employ­
ment Service, 5 Cir., 1969, 417 F.2d 
569; Brown v. City of Meridian, 5 Cir. , 
1966, 356 F.2d 602; Lefton v. Ci ty of 
Hattiesburg, 5 Cir ., 1964, 333 F.2d 280; 
Brazier v. Cherry, 5 Cir., 1961, 293 F.2d 
401. We cannot retreat from that po­
sition now as a result of some os tensi­
bly persuasive substantive difference be­
tween a Federal "right" and a F ede ral 
"benefit, " unless the judicial interpreta­
tion and application of the Civil Rights 
Act of 1968 is to degenerate into a sterile 
exercise in verbal manipulation. The 
facts here are grim enou gh to repel such 
linguistic frivolity. 

But there is an even more funda­
mental justification for rejecting the re­
strictive interpretation of § 245 that 
would limit its application to the ex post 
facto punishment of illegal coercion rath­
er than the prevention of it by way of re­
moval: neither § 1443 (1) nor Rachel 
speaks in terms of a law creating Federal 
equal civil rights but of a law providing 
for them.78 The "right" asserted within 
the context of this case is the prerogative 
to peacefully protest racial discrimination 
free of harassing, bad-faith prosecutions 

it unnecessary to tl e<·itle the qu es tion. 
Likewise Tri -f'onnty, .mJJra, s tates thnt 
··§ 245 is n <'riminnl statute that in terms 
<·onfers no rights. It prohibits a rnl pro­
,·,<lcs penalties for certain types of con­
duct r elnti ve to 11rote<"terl a1·t iv itics enu­
meratecl therein." 452 F.2,J at 223, n. 3. 

78. S ee note 24, su.pra; c: corgia v. nnchel, 
384 U.S. at 792, 86 S.Ct. nt 1790, 16 
I~E,I.2,1 at 933--934. 

79. See note 59, supra. 

80. Even if by some tortuous cons truction 
we coul<l somehow conr lmle thnt the term 

tri gge red exclus i\·ely by that acti\·ity . 
Such a right is, of course. pro,·idecl for 
and guaranteed under the Firs t Amend­
ment. i9 While Rachel t eaches that the 
broad protection afforded all citizens by 
the Constitution prec ludes the cha rac­
terization of any of its provisions as a 
"law providing fo r eq ua l civil r ights" 
within the meani ng of s 1443(1 ) , 
§ 245 ( h l ( 5 l ne\·er the lc;;s 1wo\·i des 
un ique, spec ifi c protection- phrased in 
terms of race- for t he Fi t·st Amendment 
r ight to protest segrega t ion . Conse­
quently it is a law providing for equal 
cid l rights, satisfying t he requ irements 
of t he civil ri ghts removal statute. 

Nothing in either § 245 (a ) < 1 l or § 245 
(c), wh_ic h the Cou r t quotes in closin g its 
oprn ron, suggests a cont rary r esult. 
Obviously t he first subprovision does no 
more than disclaim a Congress ional in tent 
to deprive the Sta tes of juri sc! ict ion to 
prosecute o the rwi se cr iminal miscond uct 
that al so constitutes a violat ion of ~ 

245 ,80 while the other secti on merely pro­
vides police officer s w ith immuni ty 
against possible Federal criminal prose­
cution for their otherwise lawful official 
acts. Neither of these provisions has 
any· r elevance to the facts revealed by the 
record of this case. 

In both its purpose (preventing un­
warranted interference with the exer­
cise of Federally protected equal civil 
rights) and the scope of its prohibition 
(against attempted injury, intimidation 
or interference by force or threat of 
force) § 245(b) is indistinguishable from 
the relevant provisions of the 1964 Civil 
Rights Act held sufficient to support re-

"offense'' in this eontex t ("":'.\oth ing in 
this section shnll * * * prcn' nt nny 
State * * * from exe rcis ing jurisdiction 
ove r a ny offe11 se o,·c r whi, -1, it wou ld h::i,·c• 
jurisdiction in th e nbscn, ·e of tl 1is se,·t ion 
* * * " ) refe rs to t ill' ,-oniluct ni tl1" 
petitioners in a remo\"nl :wt ion r:i tli r r 
than to the a<·t s of t hose who ,·iolatP 
§ 2-15 (the ohviouH referen t) . t li e1•p is 
s till no impediment he re. ·· Qffpnse·· mc:ins 
n criminnl act. These peti t iorH' rs commit­
ted no "offenses." They nre mc r·.,Jy t he 
virtims. 
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morn! jurisdiction in Rachel. Unlike cumstances to the question of whether or 
Peacock this case does not involve the not the prosecutions are removable under 
petition's failure to invoke a specific § 245(b) and Rachel. The Supreme 
Federal statute providing for equal civil Court,83 like the Fifth Circuit,84 has re­
rights in terms of race, either by failing jected the proposition that the defend­
to explicitly rely on such a statute or by ant's ultimate acquittal in a criminal 
neglecting to allege facts from which an trial invariably constitutes a sufficient 
exclusive purpose to prosecute protected vindication of Federal rights and an ade­
conduct may be inferred.8!. quate reason for denying anticipatory 

The only practical question remaining, Federal relief. If the petitioner who 
then, is the adequacy of the District seeks removal is able to allege and prove 
Court's finding that "no federal right that the very act of bringing him to 
" * " is being violated by a prose- trial in the State court violates rights 
cution of these charges * ·* * wheth- protected by a preemptive Federal law 
er groundless or not." providing specifically for equal civil 

rights in racial terms, his plea for help 
must be answered with protection from a 
Federal court. No matter how true, the 
alternative answer that the defendant 
will receive a fair trial and eventually 
will be acquitted in the State courts if he 
is innocent is, as the Supreme Court has 
phrased it, "no answer." Geor__gia v. 
Rachel , 384 U.S. at 805, 86 S.Ct. at 1797, 
16 L.Ed.2d at 941. 

The District Court's Findings: 
"Fair Trial" 

In its opinion accompanying the order 
remanding the prosecutions the District 
Court refers on two separate occasions to 
the absence of evidence establishing that 
the defendants will be denied a fair trial 
in the State courts.82 The Court here 
concludes that the finding is "supported 
by the evidence" and also refers to it 

- · twice. We are all agreed on this point, 
because I too ha,·e absolutely no doubt 
that the defendants' trials would be fair 
and impartial and that the Supreme 
Court of Mississippi would ultimately re­
dress any transgressions that mi ght re­
sult. 

Unfortunately this find ing, ho.weYcr 
indisputable it may be, is neYertheless to­
tally irreleYant under the present cir-

81. :--:. f•f• Jlof(l :t,) , ·"llj1ft/, 

82. "Tlic-rc is no ,·on tc·nt ion in tliis c-, 1sr· 
llll<l nn c·ndl' ll<"<· in this n•c·nrcl Jn s11pJ,<1rl 
:1nr -.:11gg,·~ti,111 rl1.:ir tlH•s" 111•titiu111 •r:-- 1·:tn• 

not :111cl "·ill 111 ,r n·,·, •i1· ,· a J1<•rf,·,·1ly fair 
trial r1f 1)1,·ir 1·:1.._, ... iii 1111' -.: t:1t1 c·1111rt. " 

( .-\pp. ::, 1. 1 ~('n•ral Ji" r:1;.:r:1 plis l:llPr ti,•• 
<'ourt :1g:till rq1(':its tl1:1t '"tl11 · r ,· is not t)t)P 

hreatl, of , 1·icl .. 11,·1• :111_n\"l1rrr t(J lw inund 
in t h is 1w·<,nl tu s11ppo rt nn,· sui:g-cstion 
[()r) i11 ft.ren,-, . tl 1n t c,·,.ry om• of tbrsl' 

pctiti<HH•rs " ·ill nut rr,·l'ill· a w •rf, ·etly 
fair tri al of !,is <·ns<• in tlic st:itc eourt. ' ' 
(App. 3-l.) 

83. t,.: el\ note 3S. :-, 111,ra: ~<'<' :il ~u Z\\·i 1·kler 
'" · K t>.,1:1. l!lti7. :~,,fl 1·.~. :.!-11. ,<.,.-; ~.C t. 
:)fl]. 1!l L. Ecl.:.!,l 4-H : I 10111 Lro"·ski ,·. 
Pfist er . mo;;, 3,0 l'.~. -iiU, 487, ,',5 ~. C' t. 
JllG, JJ~l. 1-l L. E,l.2,l 22. 2fl. 

There · is thus no civil rights removal 
"abstention doctrine." Cf. McNeese v. 
Board of Education, 1963, 373 U.S. 668, 
83 S.Ct. 1433, 10 L.Ed.2d 622; Monroe 
v. Pape, supra, note 70. If the allega­
tions and proof satisfy the requirements 
of § 1443( 1)-that is, of Rachel and 
Peacock-remoYal jurisdiction rnust be 
exerci sed regardless of the prospective 
fairness or unfairness of the State's 
criminal proceedings. 

84 . EH' ll ju~tifi:1Llc rPlinnrt• on State <·ourts 
for tl1e ultirnnt,• ,·in ,li c:nion of Fc•de r nl 
r·on,titurionnl or stnt utory righ ts '',loes 
11ot prut,. ;• t [cldcnil nnts] from liarnss-
11H·nt :111d inti111iclnrio11 liy t l1c l:1"· l• nfor,·P· 
lllt'lll :\g'f •n1 ·i•·!-- 11f tli<• t"it y. c·ount .,· , nnd 
~t :itr. l t cl<,cs 11ot pr<,tP<·t tl1rm from nr­
r, •st r11 1,wsse on fri1·olons or u11fou n,le<i 
<·linrgps: it drws not protc<: t tl1c111 from 
con ti nu e,! :tr r est :uul in cn rc:e rntion until 
hon<l c:ou l<l br ,lepnsi tPd for t h eir relcasC' : 
* * * it do rs not p rot<•c t tl1e1n fro m 
often cxpcn,i,·c litigation until thcir rights 
nrc finally ,·i111licnte1l: it does not protec-t 
tl1em from be ing frig-htc1w,l nwny from thl' 
l a wful nssc rtion of th ci r r i;.:hts :rnd lawful 
prot,,s t :1:rni nst tl1e ,·on tinu cd den ial of 
them." X.A.A .(' .I' . 1·. Tho1npson. 5 Cir .. 
19GO, 357 F.2<! 831, k38, cert. tlcnied sub 
n om. Johmon ,·. X.A.A.C.r .. 3.',5 1· .~- ,1;20 . 
.<:., ::, .C't. • 5. 17 L.Ed.2<1 58. 



l. 
Jl 

44 455 FEDERAL REPORTER, 2d SERIES 

The District Court's Findings : 
"Probable Cause" 

The District Court concluded that the 
defendants' Mendenhall protest activi­
ties and their subsequent arrests in ad­
joining Rankin County were entirely un­
related in a temporal, geographical or 
causal sense and that "they were not ar­
rested by these officers for doing any­
thing which they had a federal ri ght to 
do." (App. 35 ) . 85 As the forego ing di s­
cuss ion su ggests, this is the pi rn tal find ­
ing upon which all else turns. 

Ordinarily our review of such a de­
termination by the Trial Jud ge wou ld be 
sharply curtailed by the strin gent r e­
quirements of the "clearly erroneous" 
test pr escribed by F.R.Civ. P. 52. How­
ever , here it is abundantly clear that the 
District Cou rt was un de r the mis impres­
sion that the only factual issue relernnt 
to a determination of the motive for the 
prosecutions was the question of whether 
the initial arrests were supported by 
probable cause. Indeed, it is obvious 
from even a cursory reading of the Dis­
trict Judge's opinion that the finding of 
no "causal connection" betwe_en the exer­
cise of insulated § 245 (b) rights and the 
arrest,. was for the most part, if not 
entirely, the product of his findings that 
all of the arrests were made with proba­
ble cause. 

In other words, the District Court mis­
takenly assumed that a finding of prob­
able cause for the arrests was a suffi­
cient predicate for denying removal re-

85. The validity of this conclus ion is some­
what tainted by other statements in the 
District Judge's opinion whir-h suggest 
that he C'Ompletely misconceive,! our hold­
ings in Achtenber!J anti lrhat/ey, supra. 
For example, he clistinguishecl the present 
ruse from those the petitioners cited by 
pointing out that "the charges in e,·e ry 
one of those cases not only rela ted to. but 
actually s temmed from the enjoyment by 
those petitioners of a right positively g iven 
them by Congress under the public accom­
motlations section of the Ci vii Righ ts 
Act." (App. 36). 

Of course this is the discredited " scope 
of conduct" approach we have already re­
jected in Achte,iber9. The District Court 
simply assumed the petitioners were " not 

lief regardless of whether other evidence 
-no matter how strong-sugges ted that 
the whole affair was excl usi\·e ly the r e­
sult of the Mendenhall protest demon­
strations. Yet clearly the law is that the 
District Court in an evidentiar y hearing 
on a removal petition must cons ider all 
the evidence relatin g to the purpose of 
the arrests and prosecutions, not simply 
the single question of probable ca use .ll6 

The Judge here confi ned hi:c- inq uiry to 
the issue of probable cause anrl o\·er ­
looked e\·erything else . 

The legitimacy of this ·characte rization 
is confi rmed by the District Court's opi n­
ion. There are expl icit findin gs tha t all 
of the arrests were made with probable 
cause, that the Highway Pat rol mai·n­
tained surveillance acti vit ies on the l\fen­
denh all demons t ra tions, tha t Patrolman 
Baldwi'n knew none of the demonstra­
to rs before he arrested them and t hat he 
"apparently" was moti\·ated by no "ani­
mosity," and that the protest activities 
and subseq uent arres ts were unrelated. 

However, the Court made no explicit 
findin gs at all on the fo llowing relevant 
evidentiary issues and presumably de- ~ 
clined to consider them: 

(i) Whether the van was fo llowed 
from Mendenhall by a Miss issippi Hi gh­
way Patrol car, 

(ii) Whether Baldwin made the state­
ments attributed to him by Huemmer 
(referring to the defendants as "niggers" 
and threatening them because of their 
Mendenhall protests ) , 

arres te,l for tloing anything they hnd n 
fed e ral right to do"' beca use t hey were not 
c lc a r(fcd with what is undr r ~[i ssiss ip pi 
la w the r riminal o ffensp ot 111·ntPsti ng 
r,winl segregntion (see no te !l:i. infra). 
Such n fill(ling is witl1out an,· rP<kr ming­
Yalu e. 

86. The error he re is precisely t l, c same ns 
that inYolve,1 in \Yalhr "- Geo1·): ia. 5 f'i r .. 
19G0. ·H7 F.2tl 5 and t he earl ir r unn' · 
lated cnse of \Y nlker v . C: r,, rgi a. :i Cir .. 
1960, 405 F .2d 1101. In both of thos,• 
instances the D is trict Cour t hn,1 in r·o rre,·t· 
ly assumed that its fun ction w ns ,m l.,· to 
cletermine whether there wn~ ~omc ed­
dence justif,,·ing the alTC8 1s of th e defe nd­
ants. 



r evidence 
~ ted that 
ly the re-
;t demon. 
s t hat the 
>' hearing 
n ider all 
.u pose of 
ot simply 
• cause.86 
1quiry to 
nd over-

e ri zation 
rt's opin-
; that all 
p robable 
, 1 main-
.he Men-
it rolman 
nonstra-
that he 

:io "ani-
ctivities 
elated. 
explicit 
·clcvant 

f 
bly de-

i 

a llowed I i High-

l 
~ state-
emmer 
ggers" 
• their 

tel :t 

1111 t 

:i)l)li 
·till;.!' 

I'l l ). 

Ji11g- I 
l 

I 
:1s I •ir .. 

)1'1• -

I 
'ir .. 
OSC' 

~-r-
TO 

,,·i-
1,I. , 

! 

PERKINS v. STATE OF MISSISSIPPI 
Cite RS 455 F.2d 7 (1072) 

45 

(iii ) Whether Baldwin stated in his 
r:id io request for assistance, "I've got a 
•ruckload of niggers and there's a white .. ,, 
.. , ith them, 

1 ir ) Whether Baldwin said to the stu­
. :.t =' , "You niggers get back in the van," 

r ) Whether Huemmer was beaten by 
n :·firer Thames on the way to jail, and 
.,, ~.ether Thames had threatened Huem­
::.,• r because of his Mendenhall civil 
,i •hts activities, 

, ri ) Whether Thames had previously 
:i:rcatened Huemmer's life, 

, 1·ii) Whether Rev. Perkins swung at 
·.he sheriff, 

, rii i) Whether the sheriff beat Rev. 
!'l'l·kins with a blackjack, 

1 ix) Whether Rev. Brown had previ­
uus l.r been arrested earlier in the day by 
,,ne of the officers who was in the jail 
ha t night, 

(x) Whether the prisoners in the jail 
1rcre repeatedly referred to as "niggers," 
threatened or abused, 

(xi ) Whether the heads of two of the 
1, risoners were shaYed and moonshi ne 
whiskey poured on one of them, 

xii ) Whether the sheriff or his depu­
ti~s were drunk, 

!xi ii ) Whether Sheriff Edwards said , 
"This is the smart nigger, and thi s is a 
::,·11· ball game, ~•ou're not in Simpson 

l i . "'r!.(•y lll:IY IJl' i1111,w,·11t or guilty of tliCSl' 
.,ffens,,, but tl11• on ly tliing l wnnt ro find 
••ut fi~l ll'liar f1·dc•1·:li riglit ti1t' st' sta t <' of­
fite rs ,·iolntc>d for tlit>111 to hc> )le titi oners 
IF·1·<·. I ,!())1·r l,(•li .. ,·,. tl 1<' J1•·titi1,n1•1·s ,·n111-
i11;: here lin,·,, ,111,1· r igl,t to SJIC<•d o r r,,. 
.._j_,t :-1 1-r, •..;t ,,r c·a rr~· 1·01Jt{':d,·tl Wt·:1prJ11s . 

'l'ho~.-. :11·11 not fl •dt• r:tl ri;:l1ts * :i, >.< .. 

1T 1·. 1!;~.1 

"Thi-.: 1•(1\J l'l d1u •-.: 11111 find it 1w1·,•-..s:1ry i ll 

:I J11·op1•r dis1·l1:1r;.:1• of it~ fu1wtio11 f(1 dt•1·idl· 
:1, 111 t1H· ~uilt 111· i1n1rwp111•f' of nn,· of 

tl, .. st, J•<•titic,11<•r,." (.\pp. :-:2. ) · 
Tl"' C'ou n IH•r,• fa ll s into tlH· sanir 

fl':I JI wli(~ll it ~t:1t1 •s 1li:1t •· jf 1la\r f' i!',: i11 

fa,·t 11 0 liasis for ti,<• 1·li:1rg-1•s . tli:H dl'fi . 
l'ieney 11·iJI b,· PXJK•secl b.1· th<' eddell(_•,• 
nclclutecl nn,l n din•l'tc,l ,·c rdi c t of ne4uit­
r:1I will n c•• ·cssn rih· fo llow ns n mntter o f 
law.'' Sn, ·li n st:1~l'lll<'llt mny h<' pC'rfp1·rly 
:t)IJ11·11 p ri :1t~• wl1 t• 1J tl1('r1> i:--: ,\·umc r , ·idt:11<·t~ 

:1,h·,rnc:,•d l,.1· tit " :sr:11~ ro ju , tHy :i n in ­
frn•nc:p of g-ood-fni tl, criminal prosecution. 

County now, you are m Brandon" (see 
note 18, supra ), 

(xiv) Whether Sheriff Edwards 
forced Rev. Perkins to read the demands 
of the Mendenhall demonstrators (see 
note 19, supra ), 

(xv) Whether the charges against the 
two leaders of the Mendenhall demon­
strations and the circumstances sur­
rounding the alleged offense justified the 
$5,000 bond, 

(xvi ) Whether there was any evidence 
to support the charge of reckless driv­
ing against Huemmer or the charges 
against_ the students for resisting arrest 
and carrying a concealed deadly weapon, 

(xvii ) Whether there was any evidence 
to support the charges against Rev. 
Perkins, Rev. Brown and Joe Paul Buck­
ley for carrying concealed weapons, re­
sisting arrest and inciting to riot. 

In view of the evidence which the Dis­
trict Court failed to consider, his conclu­
sion that the defendants ."were not ar ­
rested by these officers for doing any­
thing which• they had a federal right to 
do" is not particularly su rprising. 

Throughout the hearing and its opin­
ion the District Court repeatedly dis­
claimed any intention to determine the 
guilt or innocence of the defendants.87 

Certainly the Judge was correct in as­
suming that he was not required to try 

l 'f. Ca11wro11 \'. .Jol,nson. s 1111rn, note (',4, 

:3no 1·.s . at G2 l - li22. 1'8 S.Ct. at 13-U. 
20 L .E d.2tl nt 190-lfl l . But it is not up .. 
JJl'OJiri nte when there is 11 0 cr id r 11cr 1rha t -
1·rcr tn sn)l)IP l' t any nf tlil' ,·li:1 1·;:,·s an ,! 
notlting :tt :ill in t l1e r·<•1 ·o rd f--ll~~C'stin~ le• 
g-it i111:11c• nwti1·('s for tit,, Jll'OSC'tutions. 
~ .. e tllJil's ;;.-.:. ;,.<.: . 01 a11d (icl. s111,ra . 

)ilon•o ,·t•1·. clP~pitf' sug-~Ps rions to tl1 t· eou­
rr:tr .,· h ,,· t!J1 1 ('1tu rt. \\·,, JH•,·d lianlly rP~ol n .• 
nl'dihi lity ,.J,oic·r•s or <'1lllfii1·t ing in fc rcn,·es 
t,1 n· :1c-l1 111.1· 1·01wlusictn. 'l'li <' P\'i,knrP 
r·o 111JH•ll i11;: it is 1111dis]t11 t(•cl. 111 any e 1·<'nt 

tl1 en • e :111 b<' no •·11111·1•in1Llr justifi<-ntion 
fn r }4 •:td ng- tl11.' :--l' :-;u1q111s4•1l .. ,, r f'1 lihili t~· 

,·l1c,i ,·L•s·· to r l,e ])i strict Court 11·!,en tlil' 
rec:o rd is c-! e:1r tbut w it!t n'spec·t to :-:e ,·<>n­
t cen mntcri a l issurs of fue t t!te Dis tl'i c>t 
Court ,ledin<• <l to m:1k,• a ny fin,liugs at 
nl l ln11 instl'ad ,·irw!'d tJ,.,sc issu<•s ns ir­
l' C' le1·:rnt t o tltl' 111osr i1 nJ1o rrnnt (] Hl'stion 
in t11t._1 ea st.• . ~t1£l t,•xt , .'tillJJl' {I . 
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State criminal charges in a Federal court 
on a petition for removal.88 But he went 
further and assumed that he was not 
even obligated to consider the sufficiency 
of the evidence as one of the factors-not 
as the sole factor, but as one of them­
in the ultimate determination of the pur­
pose for the arrest and prosecutions. In­
stead he relied on his findin gs of prob­
able cause.89 

The inadequacy of this sort of ap­
proach to the problems of proof present­
ed by a civil rights removal action is 
obvious. Since the testimony of the in­
terested parties is almost invariably con­
fusing and contradictory,90 an utter ab­
sence of evidence to support a criminal 
charge becomes of critical significance 
to a determination of whether or not 
the arrest and prosecution are racially 
motivated. There can be no meaningful 
assessment of official motives when the 
ultimate consequences of official action 
have remained unexplored.91 Particu­
larly is this true when most of the de­
fendants are black. It is no mere coin­
cidence that Negroes have figured promi­
nently in many of those cases in which 

88. Cf., my opinion for the Court in l:nited 
States v. Holmes County, 5 Ci r., 1967. 385 
F.2d 145, 1-!9. 

89. In only a single case have we even sug• 
geste1l that a fimling of probable muse. 
ap11rt from n consideration of nil the evi­
dence produced in the hearing. is by it~elf 
a sufficient ground for concluding that the 
arrest was not undertaken for an illegit• 
imate purpose. Presley v. City of Monti­
cello. 5 Cir., 1968, 395 F.2d 675, 676. 
In that case, howeyer, othe r testimony 
refuted the claim. While the petitioner 
contended that he had been arrested only 
for trying to use a '"white only" restroom 
at a service station, there was ind epend­
ent evidence es tablishing that he was loud 
and had been drinking. There is no eq uiv­
alent evidence here. 

90. See, e. g., note 104, infra. 

91. In connection with an equivalent prob­
lem involving the propriety of injunc­
tive relief under the Voting Rights Act of 
1965, Judge Wisdom has pointed out that 
"the Act does not exempt from its prohibi­
tion acts directed against persons guilt): 

the Supreme Court has re\·er,-ed State 
convictions grounded on e\·idencc so in­
sufficient as to constitute a denial of due 
process of law. Barr v. Columbia, 1964, 
378 U.S. 146, 84 S .Ct. 1734, 12 L.Ed.2d 
766; Taylor v. Louisiana, 1962. 370 U.S. 
154, 82 S.Ct. 1188, 8 L.Ed.2d :3!)5; Gar­
ner v. Louisiana, 1961, 368 U.S . 157, 82 
S.Ct. 248, 7 L.Ed.2d 207; Thompson v. 
City of Lou is\·ille, 1960, :362 lJ . . 199, 80 
S.Ct. G2-L -i L.Ed.2d 654 : 10lr \·. Ar­
kansa.;, 1948, 333 CS. 1% . GS S.Ct. 514, 
92 L.Ed. 644; cf. Palnn:r \". City of 
Euclid. 1971, 402 L".S. 554, 91 S.Ct. 1563, 
29 L.Ed.2d 98; Johnson v. :\I ississippi, 
1971, 403 U.S . 212, 91 S.Ct. 1778, 29 
L.Ed.2d 423; Bouie \". Columbia, 1964., 
378 L'.S. 347, 84 S.Ct. 1697. 12 L.Ed.2d 
8!)4. 

Given the indisputable fact that the 
Distr ict Cou rt's findin g regarding the 
purpose for the arrests and prosecu­
tions 92 is grounded on an inadequate as­
sessment of the evidence r esu lting from 
the erroneous application of an improper 
legal standard , we are not bound in re­
viewing this record by the familiar re­
strictions of Rule 52.93 The pertinent 

of <·rime. It does exempt acts done for 
1>urpo~es other th:111 in te rfering wif'h the 
right to rnte. It i · here tl1at the prnbable 
guilt or innocence of the person arre ·te,\ 
beeomes relevant. If the pNson is dea r­
ly guilty. the probability that the police 
have acted for a legitimate reason is mnch 
gre,uer thnn it is if the arr!' st is dearly 
baseless." l'nitetl ::States ,·. ~Icl.cod, 5 
Cir. , 1967, 385 F .:!tl 73,t, H,t. 

92. Perhaps the ~ingle gn•t\test short,·oming 
of the District Court's opi nion is that. 
while holding that the purpose of the ar­
rests wns not to intimidate th,, exercise of 
Federally prorecte1l rights, it d,ws not once 
suggest any other conce ivable k:;itimate 
motive thnt might ha,·e JH·omptc,l the 
State's action here. There can be no such 
suggestion, of course . he<·:tu:-.e there nre 
no legitimate motins undt'r\yini; thesP ar­
rests and prosecutions. 

93. ' ·\\·hen the fact-finder has foiled to em­
ploy the proper legal standard in makini.: 
its determination the findin;: may not 
staml." Ferran v. Flemming. 5 Cir., 1061, 
293 F.2tl 56,'l, 571; t;°nite,l ::States \". 
Pickett's Foo,l Ser\"ice, 5 Cir., l!l<iG, 0GO 
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testimony is almost wholly uncontradict­
ed by the State of Mississippi. No one, 
least of all the District Judge who con­
ducted the hea rin g, has yet suggested 
or could suggest that it does not accu­
rately and extensiYely present the full 
picture of what transpired during the 
l\fendenhall march on U. S. Highway 49 
and at the Rankin County jail on the 
night of February 7, 1970. Our prior 
decisions point the way. "Where there 
has been an adequate hearing and the 
undisputed facts show an utter absence 
of evidence to support the state charge, 
the proper cause is for this court to re­
mand to the di strict cou rt with direc­
tions to dismiss [the charge]." Walker 
v. Georgia, 5 Cir., 1969, 417 F.2d 1, 11. 

The ReleYance of Circumstantial 
Evidence 

Of course, when (as here) the conduct 
charged as a cr iminal offense is not the 
conduct immunized by Federal law 
against State criminal prosecution, the 
fact that there is not one shred of eYi­
dence to support the charges sti ll does 
not automatically mandate a finding that 
the proceedings ha Ye been initiated ex­
clus i\·ely for the proscribed purpose. As 
Pecicock teaches, e\·en fa lse charges 
against indi\·iduals who haYe · recentl~­
exerciscd equal e:i\·il rights are not re­
mornble on that showing alone. l\Iore­
·o\·er, if there is at least some evidence 
underlrin g the prosecutions, that fact 
may Yery well tip the balan e:e in farnr 
of the St.ate, c\·cn though its act ion may 
ha\·e racially · discriminator~- o\· ertones. 
The i>'sue i;; the nebulou,: an d ernsiYe one 
of JJurpose or motirntion, and in r esolv­
ing it we must ncc0~snri ly presu me t he 
legitimacy of the Sta te's purpose and 
the purity of its motiYes. 

But we mu st also take account of our 
own common experiences, not merely as 
Jud ges, but as men . When the Court 
-:tates in its opin ion that there is no 

F .:.!d :::J,,, :;~ 1 : I Hh1·u r t 11 Y. Hin er. (j 

Cir .. lfJ(j;"i , :{~;) F .2'1 2:!(i. :.!82 : :.Iirchell Y. 

:.lit ,· lwll Triwk l.i111·. Jn,- .. :; Cir .. 1DGJ , 
:!,(j F.:!d 7:.!l : I l,·ndt·r~" 11 ,·. Flemm ing. 

testimony that Baldwin knew the iden­
tities of · the van's occupants when he 
stopped it, and refers to his "undisputed 
testimony" that he made a "routine traf­
fic arrest," it is surely by implication 
prescribing a completely unrealistic 
standard of proof that could seldom be 
met, confined as it is to the testimony 
of the officer himself. No one but Bald­
win could possibly have offered direct 
testimony of his intentions that after­
noon on Highway 49. If the purpose of 
the arrests was in fact to forcefully in­
jure, intimidate or interfere with the 
petitioners because they had participated 
in the :rviendenhall demonstrations earlier 
in the afternoon, Baldwin would have 
been rather unlikely to admit it, particu­
larly since the maximum criminal pen­
alties for such conduct under § 245 are a 
$1,000 fine and imprisonment for one 
year when bodily injury does not result. 
We cannot obliquely require self-incrim­
inatory testimony as a precondition to 
the vindication of Federal rights. 

In assessing the legitimacy of the mo­
tives underlying official action we have 
previously recognized that the "coer­
ciYe purpose cannot be proYed by direct 
evidence. We must look to circumstan­
tial evidence and develop a standard to 
measure the adequacy of the * • • 
proof. " Gni ted States Y. McLeod, 5 Cir., 
196, , 385 F.2d 734, 741. Were we now 
suddenly to demand in every remoYal 
case an admission from the officer s who 
made the illegal arrests and filed the 
fri volous charges, § 1443(1 ) would ob­
Yi ously shrink to no more than a useless 
appenda ge on the body of Federal ci\·il 
rights 1.-rn·, a "remedy" in name only. 
Such an alternati ve does not easily com­
men d itself fo r serious consideration. 

Instead, we must consider a ll the rele­
van t eYidence, including that offered by 
the police officers, to determine whether 
the purpose of the arrests and charges 
was to intimidate Mendenhall demon­
strators, rather than to enforce conced -

5 Cir. , J!J GO. 2,':-3 F .:! ,l 1'8'..?: l" ni tt••l ::-tat l's 
,·. \Yilli:1m~on. G ( 'ir .. Hl5S. '..?3fi F.'..? ,l ;"il'..? : 
:.l i!t:hl'll ,·. n:iin ,•s. :; Cir., Jfl:iCT. :,!:;s F .'..?,I 
]~0. 
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edly legitimate State cr iminal laws 
against reckless driving, r es isting arrest 
and other \·arieties of impermi ss ible 
conduct. The Court' s oprn1orr he re 
makes a start in that direction by sug­
gesting three factors · tending to prove a 
lawful purpose: ( i ) Huemmer had nev­
er had an y previous encou nter with Of­
fi cer Baldwin prior to hi s arrest on 
Highway 49, ( ii ) neither H uemmer nor 
an y of the other demons trators had 
previously been arrested in Mendenhall. 
and ( iii ) the second Yehicle fo llO\\·ing­
t he Hu emmer van \\°aS not stopped.94 

The Court then finds that th is evidence 
"supports the findin g t hat these iru.uvid­
ua ls were not arrested because of their 
exercise of First Amendment, or other, 
Constitutional rights." 

But this analysis, correct as far it 
goes, does not go nearly fa1· enough. In 

94 . ll y impli<·:irion t l11• C'o11rt ,tlso suggesrs 
rhnt tl,e subsPqnent tl, r t'C :irrrsts nt rl11• 
Rnnkin County jnil \\"l't't' 111otin1trd hr 
lc;.: itim:itc fHtrposl's b(',•flnse the f\Ct h.1· 
t hree black llll'II of parking- ,1 1·:1 r contain ­
ing firen rms in front of n :\l iss issip pi j,lil 
on n ~ntmdny night. wl,il e not i!IPgal in 
itself. wns n('vertheless under tl1e rircu111-
s ta nces imprn1·id ent. immora l or "bellig ­
e rent."' E ven r-o neetl ing nil that, n r ­
rests fo r improvidr nce, immorality or brl­
ligeren,·e are sti ll not justi fie,I unde r 
~tate lnw a nd , in thi s casf' . und('r F ed­
e rnl law as well. 

95. "H.aees- socin l equality, ma rriages be­
tween-a1lvocacy of punished. 

Any J)e rson, firm or corporation who 
shall be guilty of printing, publish ing or 
circulating printed, tyJ)ew ri ttcn or writ ­
ten mat te r urg ing or presenting for pub ­
lic acceptance or gene ral information. 
arguments or suggestions in favor of 
social equality or of intermarriage be­
tween whites a nt! negroes , s hnll be guilty 
of a mis 1le 111eano r aml s ubject to a fine 
not exceeding five liuntlretl dollars · or 
imprisonment not exceeding si x mo nths 
or both fine aml im11risonm ent in the 
disc r etion of the r-o urt."' Miss.Co(le Ann. 
§ 2339. 

96. ' ·§ 4065.3. Compliance wi t h tl,c prin­
ciples of seg regation of the rnces. 

1. That the entire e xecutive branch 
of the government of tlt e State of Mis­
sissir>pi, and of its sub,livis ions, an,l all 
persons r es pons ible thereto, inclU<ling the 
governor, th e lieutenant governor, the 
heads of s t a t e departments, she riffs, 

considering the circum,-tanttal C\·idence 
we must al so necessarily cons ider the cir­
cumstances. 

Advocacy of soc ia l equa li ty between the 
white and black races-the activity in­
volved in the Mendenhall demonstrations 
a nd shelter ed aga inst prosecution by T itle 
I of the Civil Rights Act of 1968-is a 
crim inal offense in l\fi ss issippi.9-i On 
the date of the events in question all 
:\fo:;:iss ipp i law enforcement officer:; 
\\·ere under a statutor~· duty imposed by 

the State Legislature to "lawfully' ' pro­
hi bit any attempt to cause "a mixing or 
integration of the white and Negro races 
in public schools , public parks, public 
waiting rooms. public places of amuse­
ment, r ecreation or assembly"' in the 
Sta.te.91l \Vhil e that statute wa;; in ef-

boa rd:-: of :--npen·i:-;ors, 1·011:--rahl t1 :-:. rna,ror:-.. 
boards of al,lenncn and Mhrr gm·ern in;.: 
offa:iab o f municipfllities by wharc ,·er 
name known. ch iefs of poli r·1•, policrnwn. 
I,igh way patrolmen. nll board, of eounty 
superinrewlcnt., ,if erhwation. and nil or l,-
er persons fallin;: \\·irl,in ti11' rx,,r·uti1·p 
bran1; h uf ,aid state and ln,·nl g-o,·rr11rn l• IH ·­
in tl,e :-5tare of :.\I ississippi, wheth er spc ­
<: ifi, ·ally named herein or nor. as opposed 
:11111 tl isting-ui,he,l from mPmiJers of th e 
legislature anti jndi,·ial bran<:h<'s of tl1e 
go,·ernment of said ,tarr . lw anti rh !'y 
and Pach of them, in t/l ei r nffi(•i:tl ell ­
pacity are herl'b.1· requir,,,I. and t li<•y and 
eaPh of t h em ~hnll gi\'e full fo 1Te and 
effect in t he performance of tl 1e ir officia l 
and poli tical duties, to t he R esolut ion o f 
In te rpos ition , Senate Concn n en t Resolu­
tion Xo. 123, adopted by th e Legislature 
of the Stf\te of :\lississippi on the 29th 
<lay of February, 195G, wliir-h R eso lu tio n 
of Inte q10sition was adopted by virtue 
of and unde r authority of the r ese rved 
rights of the ::State of :\I issis~ipJ)i. ns 
guarant eed by the T enth .\ m en<lment to 
the Constitut ion of t he l"nite,l :-States: 
an,\ all of said members of th e ex!'<·r,tive 
b ranch be and they are he r eby directed 
to comply full y, with the C'onstitution of 
the S tate of i\Iississippi. th e Statut es 
of t he Stnte of Mississ ippi, nn<l suirl R es ­
olution of Interposition. anti nn' fu rth <'r­
tlirectell and r equired to prol,ibit. b.,· any 
lawful, p eaceful an,1 ,·011stitutional means. 
the impleme ntation of or t! ,e compl i­
ance wi th t he Integra tion Decisions of 
t he (;nitetl :::itates :::i u 11 r em e Court of 
May 17, 195-i ( [Brown v. B oard of Edu-
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feet this Court had occasion to consider Patrol has kept the march under rigor­
at least one instance in which a deputy ous surveillance, and one of the vehicle's 
sheri ff overzealously carried out hi s duty passengers notices a patrol car following 
b.1· conspiring with the Ku Klux Klan to them out of town. 
murder three young civil rights work- After placing the driver of the vehicle 
ers.9; And the law itself was no more in the patrol car, the officer asks him 
than a pale reflection of what Judge Wis- whether he and his passengers were par­
dom has termed l\Iississ ippi's "steel-hard , ticipants in the demonstration. Upon 
inflexible, undeviating official poli cy of receiving an affirmative answer, the pa­
segregation." United States v. City of trolman threatens his subject, refers to 
Jackson, 5 Cir., 1963, 318 F.2d 1, 5, on the passengers as "niggers," and then 
rehea rin g, 320 F.2d 87Q.9R radios for assistance. He calls to two of 

What the Record Reveals 

This is the context. Now for a quick 
recap of the testimony offered by the 
petitioners: a vehicle carryin g 18 blacks 
and 2 whites is stopped by a Mississippi 
Highway Patrolman a few hours after 
all of its occupants ha,·e participated in a 
peaceful march protesting racial discri mi­
nation in a nearby town. The Hi ghway 

,·ntion] ~:• 7 l'.~. -! .'<·:. i -1 S.('t. HS<i. !I.-: 
L.Ed. !-,j:~ 1 :iml of :\fo.,· ::n. rn.--,::; ( l l:rnw11 

I'. Doard of E,l11 c·a1ionJ ::-in l·.:-: . :.!!1-1. i~, 
S.C1. 7."i:J, ll!l L.Eil. Jo.-::: , . anil 111 prn• 
liilJit by :111,· la\\'fnl. 1>e:1,·ef11l. and ,·011-
stiruti011al rne:111~. t l t\' t·au~in;: of n 11tix­
i117 or intf';:r:1rir,11 of tlir white anal ~l)~r,, 
r:1,· ~s in 1>11l; li1- st·l,ool,. J>Ulili,· p:11·ks. J>llh­
li c· \\·a it in g- r·ou rn :--. puhlii· pl:1e(1s uf a111t1:-:"­

IIH·!:_t , n •t· n·n1io11 or as,t•mhl~· i11 rlti, 

,tall·. Ii_, :111.1· b r :1nf'!1 of 1 !11• fcod,•r:il ~(i\ '-

( ' J" l.!Jl \ 'llt . :1 11,r }H' l':--011 i·JJ JJduy<'d liy t lw 
f<••h· r~tl µ <n- t.1 r11 11 1t.·11 r . :t11 ,,· ,-omrni:-: :--:i o11. 
l,0:11 ·1 1 o r :1g( •11 1·y ,if t \1 ,• f,•ilf'ral ~-o, ,•n1-
mem. H I' :111 .1· ~ulid i1·i.,i11 11 .. r t l11• i'c•th-r:tl 

gOH' nllll (• llt. an,l 1r, prol1iliir. h.r :111 .r law­
fni. J>1•a ,·l'fu l n11d 1·tJJ»ti1111io11:il 111 e :t1 ,~ . 
tl1 (• iu1ph- m c•nt:1tiun of n11 .1· orders. rnlt- s 

or l't.'~ul:i t i11 11 :-: c,f :11 1,r li o :1 rd. c·o1n1 n i!-- :-: i,• H 
or :1µ11111·.r 11f t lu•. 1·1•d •·r: tl :.,,:r1n• r11 111,>1:1. 

h:1-..,.,J , ,n 1 lw ~,qq iu-.. , d :int l, nl' i t)· qf ...., :1id 
r 11ti ~ 1·;11 · ,. 1 1,.,.· ... i, ,1 .. - •, I , · :111 ... ,· :1 111i \ i I•;.'. 

or i n t 1•;.!T:t1i o11 o f tl 11• ,,·Jii1t• :ind .'\'1·;..:r11 
?'f!f•1 •, i 11 pu lil ii· !-,. 1•l1 o ol s. puldi, : p; I r J;: -.., . 

pul l!il· w :1i ti11;.:· 1'0(1111:-: , pllldic· pl:t(•(•!-- pf 

nmu ., .. 1nt·n t . n·,·r<':ttio11 or a"c·m lil.r in 
tlii :-: "- l:tt •' . 

. , Tl, ,. ]ll'Oiiibi1ioJH :111,I n1 :111,la1 ,,, of 

this net a1·p dirPl'tr•1l to rl,e nfor<>snitl 
ex ec:util·e lnnn<-11 of the gove rn ment of 
tlir St:11<• of :'ll i"issippi. :ill :iforP.,ni,1 
s ul ul i, i-..i 41 11 ,. l1oa rds. :111d :ill i11d i\'id11nl :-.: 
tl 1(• r,•nf i11 thc•ir nffi,·ial •·:q,a,·it.1· 011!y. 
('0 11 pli:11w,• wit 11 :-: ::id pr11l 1iliirio11:-:· and 
111n1 1.J:1 1,•, .,f th is :11·1 liy all of :1fores:1i d 
<•xr•1•,11il ,· .,ffi, ·i :il, ,1 1:111 !,p and is :l full 
.11111 1·t111 1Jtl••!1 1l, f,•t1,,• Ill :111,\· !--lli t w Ji:1 t -

the vehicle's occupants who have gotten 
out, "You niggers get back in that van." 
They do. 

A few minutes later between four and 
six patrol cars pull up, and the officers 
get out with drawn guns. Rather than 
ticketing the driver for a minor traffic 
offense, they arrest him and his passen­
gers, handcu ff them, and take them to 
jail. The driver cla ims that on the way 

soe,·e r in la"' o r Pquit.r, or of a ,·il'il 
or nimin:11 natu r e wl1i/J, rnny liereaftc•r 

be Lrun;.:l1t a;.:ai11st rl, e :1foresaid CX('l'll· 
tin· off i,·ns. officials. :1;.:e11ts o r cm• 
1>l c,.,·t·t•s of the exel'util·e brn11C'l1 of f-:tntr 
( ;o ,·er11 111 c11t of i\ l ississippi by any person . 

real or •·orporate. th(• State of i\li"is­
sip1,i <• r a11.r otl1c-r state o r by tl1P fcrl­
(•ral '"o,·ern111(•11t of tl,e L'11irrd Srnt<'s . 
:111 ., · 1·0111111is:--io11 . aµ·,,,w.,·. :--uhdh·i1,du11 11r 

(\111pl 11_,·,,p 1l1r1·0of." 

'!'! 11 • LP;:isl:11 n 1·p rt')ll':tl,,,I 1 l,is st:11111 <' 

(I]] .\pril ::, l!lill. St• (• S .l :. :.!: :.-:o. ,\,h·. 

S J11•t•t. (; l'll .. \t't s, 1 Hi ll :-: .. ss .. :',;o . 7 . p. -1. 
.\t t li l' sa11H' tim P it also n•p<>:iled ni1n­

inal l:111·s J>rol'irlin;.: for rn('inlly s<':.:r<•· 
;.:at ,•d rail road 1·:11', , f oilf't far·iliri!' .,, :111,i 

waiting- room:-: for e0111rno11 ,·ar-ri e l's . 
I.:1\\·:-:. 1 fl70. c·l1. }!7-L * 0 

97. ~,. ,. 11111" 7-1 . ·"" JJt'a. rJ'ltf' n1urdc•r:-: o f 
~, ·l11,,·(•r111· r. c ;uu,l1J1: 111 :11J1l C 'li:111<•.r pn1,·id­
•·d ~ig-nii' i1•a1n i111pc·tns fo r t•nnct 111rnt Ctf 
~ :.!-1.-, a11d ,,·t•rt• t·<.ipt•:1tt•dl.,· mc•11tio11Pd 
dnri11.~ ,Ji,J,ate 0 11 11,r 1110as11n• in Con­

;.:ress. See. c. g .. 11-1 ('on;.:. H cc·. H~.'>fi-fHI 
( lflfi~) (n•mn r ks of ('011g-rC' s!-:m :1n H y:111). 

98. " \\·e find tl1nt tenor linngk ovPr th<' 
X egr o in J\Iis s iksippi nJHl is ,111 l' XJ!C(•tnnr·y 
fo r tliosP \\')1 0 rd11 sf.' to n (·(·ept tli <' ir 
C'Olor n, :1 ha<l;.:c• of infrri.,ri1 .1·.' ' Rr•p o rt 
of tl1e :'lli ssissippi A,h·i,or,1· Commiss ion 
t o tJ,p 1· . S . Commission on ('il'il lti ;.:hts, 

Ad mi11isi rnti 011 of .l11sti,·e in :'ll ississip]>i 
23 < lfl(l3). I 

I 
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he is beaten by a Highway Pat rolman who 
has previously made threa ts to do pre­
cisely that, or worse. if he did not . give 
up his civil rights activities. 

Two of the Negro leaders of the protest 
march and a third black man, hearing of 
the arrests, go to the jail for the purpose 
of posting bond for those arrested. After 
parking in front of the jail and getting 
out of their car they a re immediately 
arrested by 12 officers and taken ins ide. 
One of them is beaten on the way . 

Once inside the jai l two of the three 
prisoners and the driver ar rested earlier 
are beaten with blackjacks, kicked , 
punched and verbally abused. Durin g 
these proceedings the county sher iff 
forces the leader of the afternoon demon­
stration to r ead the demands made by his 
group, after t ell ing him that he is a 
"smart nigger" and that his presence in 
the cou nty constitutes "a whole new ball­
game." The sheriff's son, who earlier 
participated in the Hi ghway P atro l sur­
veillance of the demonstration, is in the 
jail at t he time, as are approximately 15 
other law enforcement officers. 

Subsequently two of the . three organiz­
ers of the civil rights march have their 
heads shaved, and the sheriff himself 
pours moonshine whiskey over one of 
them. The prisoners are then kept in 
jail overnight and most are released the 
following day, although one-whose head 
has been split open with a blackjack­
remains in jail all day Sunday and is 
finally released on Monday after posting 
the $5,000 bond demanded by the sheriff. 

The State of Mississippi counters with 
the claim that it is all a coincidence and 
produces one witness-the sheriff-who 
denies that he struck anyone with a black­
jack, a denial similar to one he has made 
six years earlier under similar circum-

99. In N. A. A. C. P. v. Thompson, sttpra. 
note 84, the Court concluded on tlte basis 
of sim ilar facts that Federal injunctive 
relie f against th e municipal officials of 
,Jackson was warranted despite a holding 
by the District Court that it was not. 
' 'The reco rd discloses a pattern of con­
duct on the part of the officials of th e 
city of Jackson that lends us to the con­
clusion that defendants took advantage of 

stances. The sheriff says tha t after the 
civi l ri ghts leader s,vung at him he re­
sponded with two or three blow,; of his 
fist and that there was a genera l distu rb­
ance. Although he was in the room at 
the time, the sheriff cannot say "who hi t 
who ." The sheri ff denies that any of his 
men were drinking because he doesn't al­
low it. The sheriff admits that he per­
sonal ly poured moonshi ne whiskey on one 
of his pri soners after ordering their 
heads sha\·ecl. 

There are many other majur and minor 
details, of course, but these are the high­
li ghts. 1[y conception of a "routine traf­
fic arrest" is at variance with the Cou rt's. 
As a Judge I cannot be blind to what 
everyone else can see. United States v. 
:\Iississ ipp i. S.D.}I iss ., l!JG4, 229 F.Supp. 
925. 998 ( dissenting opinion i, re\·ersed, 
1965; 380 G.S. 128, 85 S.Ct. 808, 1:3 L.Ed. 
2d 717.99 

The Charges 

Certainly no violation of Federally 
protected rights is involved simply be­
cause a \·e hicle is stopped for a routine 
traffic \·iolation. Police officers enfon:­
ing the t raffic laws of their State are not 
at all hampered by the co incidence that 
the driver they are ticketing may ha,·e 
happened at some time in the near or re­
mote past to have taken part in · activi­
ties that Congress has seen fit to immu­
nize against official intimida tion. Such 
collateral incidents do not by themselves 
show the intimidatory purpose requisite 
for removal relief. 100 

As I have pointed out, however , the 
petitioners here have shown much more. 
They have establ ished that even though 
Patrolman Baldwin may not have known 
who they were prior to stopping the van, 
he was aware of their identities before 

eve ry opportunity, serious or trivial, to 
break up these demonst rations in protest 
agains t racial diserimination. and that a 
large numbe r of the ar res ts hacl no 
other motive, an cl some hat! no ju~tifi,·n · 
tiou whateve r, eithe r u111kr munici pal. 
State, or F ede ral law." 357 F.::?cl nt ~~~-

I 00. See note 50, supra. 
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he arrested them and took them all into them are totally without foundation. 
custody with the assistance of the offi- Rather than attempting to counter this 
c:ers he had called.101 They have demon- massive barrage of testimony, the State 
strated that Sheriff Edwards likewise of Mississippi stood virtually mute. Un­
knew before he beat them up that his der such circumstances silence by itself 
three late anivals included the two black constitutes evidence of the most convinc­
leaders of the Mendenhall civil rights ing character. Interstate Circuit, Inc. 
movement. They have presented abun- v. United States, 1939, 306 U.S. 208, 226, 
dant evidence that the sequence of events 59 S.Ct. 467, 474, 83 L.Ed. 610, 620. 
beginning on Highway 49 and ending in 
cells at the Rankin County jail was not 
simply an unforeseen coincidence aris­
ing only from a legitimate effort to en­
force State traffic laws. To this extent 
they have gone far toward proving the 
necessary causal relationship between the 
afternoon protest demonstration and the 
subsequent mass arrests several miles 
and several hours later. 

And yet, thus far , we have not even 
directly considered the most crucial fact 
of all: the undisputed and indisputable 
lack of any evi dence whatever to support 
the criminal charges against the defend­
ants. If there were some evidence--any 
evidence-tending to show that any of 
the petitioners committed a criminal of­
fense, it mi ght at least have some bear-
ing on the otherwise uncontested infer­
ences to be drawn from the ci rcumstances 
previously desc:ribed. We need not try 
the defendants here in order to c:onsider 
the point. The questio n is not wh ether 
they are innocent or gui lty . It is simpl~· 
\\'hether there are 011v facts in this rec­
ord, no matter hO\\' tenuous or r emote. 
suggesting that the crimina l charges 
have been brought in good fa ith for the 
justifiable purpose of enforcing Missis­
sippi law. 

There is no ,;ue-h evidence. At the 
hearing- in the District Court the peti ­
tioners JJresented OYCr\\"helming proof 
that all of the charges pending against 

IOI. ~ee not e 13 :111<1 tc•xt. s 11111·a. F or 
~ome inexplii•:-tble n•:bo11 the ('nu rt lia)',: 

3JIJ)a rently assnrnl·cl tli: tt tlir <· r·i ri,·nl isstl(' 
is whe th e r Dal<hvin knew wh en li e 
stopped th e van tlint it r·ontain!'<l tli e 
'.\Temlenlrall demonstrators. Of eourse . ab­
srnc·e of know]('d;:" nt thnt poi nt is i,•. 
n ·le1·a11t. Tl rP qnrst ion is wlretlier thl' 
<ll'ft>tr•latrts s11h,,•q1H·t rt 1.r we I'(• n rr rst <•<I. 
taken imo ,·us1ody :llld pros ec·ured only 
because of tlrrir pnr1idpatio11 in thr '.\frH• 

Considered from this perspective we 
must conclude that Douglas Huemmer 
and his 19 passengers were arrested 
and charged and now face prosecution 
in the State courts because-and only 
because-they had participated earlier in 
the day in the Mendenhall protests, ac­
tivities immunized against official in­
timidation by the Civil Rights Act of 
1968. Rev. Perkins, Rev. Brown and 
Buckley were similarly treated because­
and only because-they had_ dared to ex­
ercise their Federally protected right to 
protest racial segregation in Simpson 
County. There is simply no other ra­
tional explanation to account for what 
happened. 10-2 

The Highway 49 Arrests 

. The pending State prosecutions against 
Huemmer 's 19 passengers involve two 
cha r ges: ( i ) res istin g Huemmer's arrest, 
and ( ii ) possession of a concealed deadly 
\\·eapon, which Baldwin's arrest ticket 
describes as a brick. Huemmer is charg­
ed with ( i ) resisting his own arrest, ( ii ) 
brick-carrying, and ( iii ) reckless driv­
ing. 

Passive Resistance 

Th e first charge is preposterous. The 
students t estifi ed that the gr oup was 

1kn l,:1ll demonstration. Beforr nny of 
r l,ar 1 n111,pired tir e nrrrsting- offi< ·c rs 
kne"" rhei r identities. 

I 02 . 'l'lic conclusi\'e clraracter of tir e cir­
c:urnstantinl e l"id enc:e presente,l lrere is 
c ,·en ;;trong-n rlr on t lrnt in l'nite,l !--t :1 t e~ 
1·. '.\fi-Leod. s•I1,ra. note !ll, \\"here tlr <' 
Cou rt c·on..Jude,l tlrat ""a baseless arrest 
n11d prosc· c:uti on of a pe rso n promin ent]~· 
nc:r i1·e in a Yoring d rive 1·ompel~ tlie in-
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quiet and orderly. 103 By Baldwin's own 
account none of the 19 did or said any­
thing whatever that could rationally have 
been construed as resistance to Huem­
mer's arrest, nor did Huemmer. In fact, 
rn his testimony Baldwin was unable to 

ference of u11 unlawful JHl l'JHJse to inter­
ferr witl, thr rig-ht to ,·ot!'. ·• '.l.'<:i F.:.?d 
ar 7-1-1-7-J.,. 

I 03. For e:rn111plt', :\fa11 onis Odu111 r,,s rifip,i 
as follo ws: 

··o :\fr . Odum, did ,1·011 do anyrl,i11;: 
at all ru interfe re wit!, ti,,, dury of ti"· 
hig-hwuy patrolman on th e st·ene·! 

.\ :\o I did 11ot beeu11, e wl, cn I wus 
on!!'l'l'1l to ;:ct out of rhe ,·,111 rl ,Pn' 
,1· t• 1·p at !t·:ist four or fi rn p;ttrnlnwn 
out on rl1e g-round and wl 11) w:ls ~:uing­
ro do anyrl,ing- wh c11 the patrolnwn had 
g"Ul1S ? 

Q I >id you hl'ar any ,r11,l,,nt 111ak .- a 
threat 01· makP a11y oh:-:<·r11r' g-esrun· to 
rhe office rs., 

. \ :\o, I did 11or. 
Q \\'as tlie group loud '! 
.\ :\o th ey weren't. 
() Dirl the gro up cursP ·, 
A :\o. tl,ey dirl nor.'· 

(Tr. :.?:} ..... ) Tl1is testim1111y 11·a, 1·011-
;irmrtl by .Tucqucli11e .Toh11 son. 0111' of 
the oth e r students. :\eithPr Bald,,·in nor 
anyone else refuted it. 

I 04. "·Q ·:\ow Officer no11e of the people 
in the ,·an actua ll~· resisted your arrest 
th e re at Plain, di,1 tliey '? 

A Xo." (Tr. I:3:3. ) 

* * * * * 
''Q :\ow, wliy ditl yon arrest thes e 

peo11le that got out of the van, Officer? 
.A "'ell when they got out of tlie 

rnn I felt like tl, ey were putting my 
life in jeopar,ly. 

Q \\"hen they got out of the rnn ,lid 
they have any weapons in their hall(\s? 

A Xot that I saw, but you couldn't 
look nt nnybod~· 10 feet an,1 tell wh ere 
they've got weapons or not. 

Q Did they make any threats rlirec t­
ly to you? 

A Xot directly, no." 
(Tr. 1-!8.) 

* * * * 
BY THE COUR'l': \\'ell I want to 

finu out this. Tlii s man that wo.s 
,!riving the ca r, di<l he r es ist arrest? 

BY THE \YITXESS: Ile rlid when 
we got him to jail. 

BY THE COUR'l': Ile ,!idn't res ist 
when you stop11ed him? 

BY THE WITXESS: Xo sir, I 
didn't have him charged with resisting 
arrest when I stopped him. 

satisfacto ril y explain why he had arrest­
ed any of them at all, 10~ other than by 
suggesting that "someone"-not e\·ery­
one, or most of them, or e\·en two, but 
someone-had requested the arrest.10~ 

Such a request, e,·en if "someone" had 

lJY Tfll•: ('()1·1:T: Yn,1 ju,r c-1,ar;:Pd 
lii,n "·irh rl11 \ tr;1ft'i 1· ,i11l:11i1111 ·: 

1;1 TI!f': \\'TT .\'J•::,;:,; : y ,.,. ,ir. 
T]Y TllI·: c·or· 1:T : .\II ric:ht . a, of 

r l1:ir rimt•. ar tlw ,1r'. .:'.1 : :: ti!n,· 11 • 11 i, 
t ral'fi,· 1·:ul,11 ion. ,ii ,i a11 l,,,,Jy ,·!, ,·. ;1111·• 
hotly rt>t' •'tTing- tu rf11• J ;.;1 ...:,,•11'.!,'I"' <J ll 
rl1.1r 1,11 :-- . dirl :111 yll11d_\· ,.J..., •. d11 :111ytlii11 ;: 

towaJ'(l r es i:-: rin;.: a rT P:-: t ·: 

DY THE \\'IT:\!•~:,;~: :\,,. 11,il,od,·. 
lJY TIIE C'Ol'RT: But 11 P1r rrlH·· 

J,,:--s. you a1T1 •st, 1d :tl l o[ r lw111:1 

1:y THE \nT\'I·::-:-: y ,, , .. ,11·. 

J:Y THE l'Of.l:T : \\' har did ,rn u 

J:Y. TIIE \\'IT\'!•::,;:,; : l arrPst,'d t l11• 
n1H•:-; nut!--id t' f11r in rp1·t,•ri11 ~ wirl1 Ill,\ · 

dnty, th,1t's t h,• nnl .1· ch,tr;::,• t h:1t I !1ad 
ar rhat ti111r. 

BY THE ('Ol'RT: That's what I'm 
tr.dng tn fin d rrn t . \\'hat wrre thl',\' 
doing'! \\'ha t wl'n' rh ,•.1· doin;: to in­
t,.,•fp1·,, with ,·our ,lury " 

p,y 'l'JTE \\TrxE:,;:-;: \\'pl! tht·.1· 
starr • I <·o min;; out of th ,, tru, ·k ,1ftPr 
I told them to get ha ,·k in. ,Just the 
,lrin' r of the trw:k was out tl,e re and 
myself. and if more of them got out 
thrre w:1s a C' hance tha t th t',1· put my 

lifr in jeopardy right th rrP. 

* * * 
l3Y THE CO CRT: .\II of them. in­

duding these eigh'; that ;::ot out last, 
,li,ln't do anything at that time to,Yard 
res isting arrest'? I s t hn t ri;:h t? 

l3Y THE \\'IT\'E::i::i: Yt•s. sir. 
l3Y THE COuRT: D L1t ne,·e rthelcss. 

you c·hurged them with resisting arrest'? 
BY THE \YITXES S: I didn't cha rge 

them with tbut at the sr·ene. 
l3Y THE CO CRT: That's what I'm 

getting after. You did not d1ar;;c them 
with resisting arrest ,it the s,·enc. It 
\\':lS at the jail that you char;;c,I them 
with res isting urrest, is that what you're 
talking about? · 

BY THE WITXES::;: At the jail. 
yes, s ir." 

(Tr. 159-C~.) 
'l'he Di.·t ri ,-t C'ourt r·ondu,It-d 1hat "th!' 

pntrolma n was ,·c ry vague :1nd iudefiuitc 
in his testimony about the parti1· ip:1 tion 
of the nineteen students in resisring nr­
rcst * * * " (App. ~!).) 

I 05. ,';ee note 10, s11pra. 
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made it, could not have validated an oth- The Concealed Deadly Brick 
crwise illegal arrest of that person. Pier­
son Y. Ray, 1967, 386 U.S. 547, 558, 87 
S.Ct. 1213, 1219, 18 L.Ed.2d 288, 297. 

Baldwin might have been attemptin g 
to advance the explanation that Huem­
mer and the others did not actua lly re­
sist their arrests on the highway but 
waited until later, presumably for a more 
appropriate moment, until they were ac­
tually inside the jaiJ.1°6 This explana­
tion is patently frivolous in view of the 
fact that the arrests obviously took place 
on the highway, not within the security 
of the Rankin County courthouse. If 
somehow the custody ( including hand­
cuffs ) and r estraint of the prisoners' 
liberty did not constitute an arrest until 
after the defendants were actually at the 
jail-and such a supposition is utterly 
incredible-resistance there still could not 
be characterized as " r es isting arrest" if 
the prisoners were unlawfu lly confined 
or restrained in the fi rst place. It is not 
a crime in Mississippi to resist an unlaw­
fu l arrest but only to "obstruct or resi st 
b~"force, or Yiolence, or threats, or in any 
o her manner, [a] lau:ful arrest or the 
la1Cful arrest of anothe r per son." ?\Ii ss. 
Code Ann. § 2292.5 ( emphasis added ) . 
"The offense of resisting arrest presup­
poses a la,\·fu l arrest. A person ha s a 
right to use reasonable force to r esist an 
unlawful arrcs ." Smith Y. State. Jliss . 
S.Ct .. 196 . 2V So.2d 746, 747 and cases 
ci ted therein. On the basis of th is deci­
sion alone we may discount as absurd i­
ties all charges of resisting arrest. 

106. l"11f<1rtn11:t11 •l.1, 111· :11.,o ndrnitr,•d t!i at 
l i<· liatl !'-. P l'll 1w ,,1J1• 1: ·,i:--· ting- :u-r1•~ t tbt•n· 
(T l' . l fi / J. >J11,-,.,, ,,r. :!ll nf t11'· d,arg,,...: 
agai11;,,.. t 11i1· , 11:,h·t11:,.; w , •r 1· rl'turnablc\ t(1 

tli<· .Tusti ,·,· ,,f 1J,,, ]',.:11·1· :it FlorPnN•. " ·l,o 
l, arl j uris<l i1·1, .. n .,,,,r tli: ll p(oi11t at Jligli ­
way ·HI w! J(•n· tl,l' , an wns ~topped, and 
nll of the a r·r .. ,t ii c·k,,t, ,!,ow ecl Plain ns 

tire lor·:tti<m l<f t !11 aJJ,,,::,·il offc:nst•s. 
\Y!J C'n nsk, ·u wiry 111· Ira,! d rargrd J olin 

f';mi t lr witlr rC'sistin;.: nrrcst (sec AppC'n<lix 
A ), Baldwin <·ould not rC'mcmbcr nrnl 
dnubt!'<l w lr<'t hc-r Irr· <·0 111 11 r 1·en i,lrntify 
tlrat ,nili , i.J11:1l (Tr. 11;-11 . 

I 07. :·( ·:1rr .1 ii,;.: of d,·a,lly w,•apons . 
Any JH'rsirn ll'!ro ,·:irri,•s. concealed in 

wlml(• c,r in j1; r1. :111~· l,nwiP knife. dirk 

With regard to the concealed deadly 
weapon charge, I assume that the Mis­
sissippi Legislature has not yet resolved 
to characterize the simple possession of 
a brick as a criminal offense, or to stig­
matize every bricklayer as a potential 
criminal. Certainly the State's concealed 
weapons statute,167 which particularly 
enumerates a wide variety of prohibited 
items, does not mention bricks, either 
generally or specifically. If it did men­
t ion bricks there would still be no basis 
for concluding that merely riding as a 
passenger in a vehicle containing a brick 
constitutes actual or constructive posses­
sion of it. No one held a brick, or brand­
ished one, or used one in a menacing 
manner to threaten any of the officers. 
There was simply a brick in the van­
that's all. 

The District Judge adopted a sligl:'!tly 
different approach. He found that there 
was probable cause for the arrest of the 
19 students ' 'for resistin g arrest and hav­
ing a least constructive possession of a 
shotgun in the veh icle at the time when 
one or more of t hem announced thei r de­
cision that a ll or none of them should be 
taken to jail ; or stated that defian tly, 
that if one of them \.vas arrested all of 
them would have to be a r rested and it 
mu st be realized that this patrolman was 
alone and of a different race, on a coun­
tr:,· road and in the presence of a very 
host ile and disrespectful group who had 
the 'differ ence' with them in the form 

knif,·. hutd,er knifr. switr·hLladc knife. 
rrwl :1 !Ji, · kmwkl,•s, l,l:wkj:1,·k. slin .:!sl1ot. 
pis11tl. r c";oh·r• r. or any rifle witl, :\ bn rr,•1 
of !l's, tlran sixt<'en (1()) inclrc:s in ]Png-t l,. 
or :rn .,· s l,otgun ll' itlr a barrel of lt-s~ tlran 
,·ightc!'n (lS) inc·li r s in Jrn;.:t!t. mnehinC' 
gun o r :1 ny fully a uto rnnti c firC'n rm o r 
dc·ndl.'· WC':lpon. or :Ill .'' muffler o r i-- il e11cC' r 

for :lily fire:1rm . wlrcthc r o r 11ot it is :w­
('Q lll)l nnic,1 by a firearm, or uses or at­
t empts to use against nnotlrc r pe rson an _r 
irni tnt ion firea rm , ~hall upo11 c·on\"iction 
Le p1111i s h p1l us follOll'S * * * ,. ?>Iiss. 
Code Ann . ~ :!079. 
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of a s hotgun to back up their decisions." 
(App. 33) (emphasis added). 

This statement is unusual in several 
respects. In the first place there was 
no direct testimony that th.e van contain­
ed a shotgun, 108 much less a shotgun the 
possession of which was unlawful under 
the l\Iississippi concealed weapons stat­
ute, and there was no evidence of any 
kind that such a shotgun ( if it actually 
existed) was concealed or that it was in 
either the actual or constructiYe po~ses­
sion of any or all of the prisoners, or 
that Baldwin based his arrest on posses­
sion of a shotgun, or that any of the 
prosecutions involved possess ion of a 
shotgun rather than the brick referred 
to in Baldwin's arrest tickets as the basis 
for the arrests_ 109 

l\Ioreover , the Dis trict Court's cha rac­
terization of the conduct of the g roup as 
"defiant," "hostile" and "dis respectful" 
fi nds no support whatever in the record. 

I 08. Baldwin matle no refe rence to the m~·th­
irnl shotgun on direPt exnmination. On 
c ross examination he tes tified in respons" 
to a leading question hr the State that 
Huemm er hat! toltl him in the pa t ro l · car 
that the ,·an rnntai ned a shotgim (Tr. 
173) . .Judge Cox overruletl the objection 
that the- testimony was hearsay a nd not 
admissible. then proceeded to base his 
finding of wobable cause on it. There 
is no other evidence to support the find­
ing that there was a shotgun in the van. 
But see note 109. 

I 09. There wns apparently a mix-up in the 
Mississippi law enforcement backfield at 
this point. S heriff Erlwanls' testimony 
was that ··someone" with the Highway 
Patrol deli ve rerl to his office several items 
allegedly taken from Huemmer's van, in­
durling several k;ni ves, two forks with 
the middle tines turned down, and a pistol 
( rather than a shotgun) (Tr. 33-!). ~ one 
of the defendants were arrested for or 
cha rged with possession of any of these 
items. The "knives" the sheriff referred 
to were silverware (Tr. 336) . As for 
the forks, see note 18, s 11pra. 

110. '"Q ,veil, I'm asking you what your 
testimony is. ,vhat are the facts of 
the situation? ,vhat did yo u sec the 
van do in te rms of the facts. what were 
the motions of the van? 

A He was going from the right band 
lane to the left lane and back and weav­
ing. 

There is simply no test imony to justify 
the use of such adjec tives . And I as­
sume thi s Cou rt would be un willing to 
sanction a finding of probable ca use bas­
ed sole ly upon the fact that the officer 
was "alone and of a different race," par­
ticularly si nce the actual a rrcst:'i wer e 
not made until after at least four to six 
of his fellow officers had arrived on 
the sce ne with their pistol.q drmrn. Of 
course, they were all vv" hi te. 

The Reckless Dri\·cr 

Ba ldwin a ll egedly stnp11cd Huemmer 
for r eckless driving. But by his own 
admission he arres ted him and took him 
into cus tody ( rather than simply g ivin g 
him a t icket) not because of his driving· 
but "beca use of his passengers ·• (Tr. 
140 ) . Yet Baldwin's testimony 110 by it­
self conclus ively es tabli shes that there 
was no fo undation for the char ge be­
cause Huemmer was not dri ving in the 

Q \"'o\Y. when yo u say ,,·en1·i11g yo u 
mcnn hP wns going from th r right hanil 
l,rnc to t hf' left hanrl Ian,, anil hark 
ng-:li11. is rhn t right? 

A \"'ot completely in t he le ft ha nd 
lan e but enough to tnke up hf.th of th e 
la nes. all(! back. 

Q Xow, how 1111111.r tim es did ynu SCL' 

the ,·an do that? 
.\ Se,·e ral. 
Q Several times, now r·ould _\' O il ~dn~ 

us the number on that? 
A Xo. 
Q ,Yas it twice? 
A Coult! have been. 
Q Was it more than twiC'e '? 
A It's possible. 
• • * * * 
Q W ell you said you saw the ,·an 

changing lanes se ,·crn l tim es. is tha t 
once? 

A No .vi,·, he didn"t change lan es . 

Q He didn ' t C'hange lanes 0 

A I said he was weaving ba, ·k and 
forth. 

Q I believe it was your t•a rli e r tes­
timony thnt the Ynn ,vus e li nn~ in g 
lanes? 

A Ile tlirln"t go compl etely in rl,,• 1,·ft 
hand lnne, he went fnr en ough n,·pr to 
hlock both of the lanes. 

* * * * * 

.-1.. ,Yell the white van e ro~scd the 
center line and a lmost hit that car. 
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"reckless" manner proscribed by the stat­
ute. m As the Mississippi Supreme Court 
has held in a situation involving negli­
gent collision : 

"The most favorable view that can be 
taken of the state's evidence is that the 
accused neglected to be on a constant 
lookout to see an approaching vehicle 
in time to stop his car before striking 
it. There is no proof that he was 
driving in a reckless manner or at a 
rate of speed such as to indicate a 
wilful or wanton disregard for the 
safety of persons or property. ~- -r, • =· 

At most, he was shown to be guilty 
of mere negli gence, and liable only in 
a civil action. It was evidently not the 
purpose of the statute here involved to 
punish as criminal such acts of simple 
negligence, or even where gross negli­
gence ' is shown, in traffi c accidents 
unless it is of such character as to 
evince a wilful or wanton disregard for 
the safety of persons or property on 
the highways." 

Sanfo rd v. State, 1944, 195 Miss . 896, 16 
~o.2d 628, 629; see also One 1948 P ontiac 
Automobile Y. State, 1954, 221 l\Ii ss. 352, 
72 So.2d 692, 696: Gause v. State, 1948, 

lJ .\ II l'i;!l1r. ,·011ld .1·,,11 st· t> l,011· f:1 r 
ac·r oss tli <· 1·1•11t1•r li11P tl1P \\·l1itP I )od;.u• 
rnn W• •n r·: 

.\ Jl is Ii-ft ll\'1> " ·] ,. ,,,], ,·1·t1,"<'U !l1t• 
,·Pnt, ·r 1in<'. 

l J .\',m· d,,.., t l11· lli ;:11\\':1,1· i 'atrnl 
li:T\' t• :u1r ·,,·ritl l' tl i11:--tn11•1i011:-: fir pulit·iP., 
:1~ tn 11·!, en t<• t :1ke tl 1P <lri1·(•1· of :1 

l'Cbi c·] p rn j:1il 111· 11·llf •Jl 111 ;:iu• l1i lll :1 
ri•·k1•t :lll ·l l,·t l,in , :;.n "" ·: 

.\ J don't kn,,w ,if :111.,· . 

f! \"11\\ ' , ,,·i1:1t i, _,·1111 1' p,d!,·,Y . ( )ffi c .. r· 
J::tl d"·in ·: 

.\ J d1111· 1 J1:lrti,· 11larl.1· li:11•· " l'"li , ·y 
c,n it. 

() ls ir lii;:ldy i11 yom own disl" rt'fion 
n:-: t<J wl1<•n tn ,In t/1:-it': 

.\ Yt·, ... 
(Tr. 1:.!H. J ;j q _ J::P-:, l c:!l--HI. ) (Empli n-

sis added. ) 

I_. ~lis,.C'o,l,, .\nn . § S]i,-, t!di ll l'S t l11• 
, 1 ff ,•11:-,,• :ts tl11• drivi11;,!' <lf ··:111~· \'(•lii(• l1 • in 
s11<-1 1 n 111:rnn,· r a, to intli cntt· l' irliP r' n 
lf'i i/ 11 / n r :1 wa11lr,11 d isrl'g:t rd fo r rli <' 
.1.:;1 f,, ~· , if Jlf ' r:..:,111!-,: n r p rn JH'rt .\·" (PlllJil1 :t...:is 
·, l,i,•.JJ. 

203 Miss. 377, 34 So.2d 729, 730. If an 
actual collision, standing alone, is not 
sufficient to establish the offense, 
Huemmer could hardly have committed 
the offense by merely almost having a 
collision , particularly when Baldwin ad­
mitted that Huemmer was not drunk and 
was not speeding (Tr. 121 , 141 ) .112 

The Rankin County Jail Arrests 

Rev. Perkins, Rev. Brown and Joe Paul 
Buckley were charged with three of­
fenses: ( i ) inciting to riot, (ii ) resist­
ing their own arrests at the jail, and 
(iii ) possesson of a concealed deadly 
weapon. Their mission was a peaceful 
one-to post bond for t_hose who had al­
ready been arrested and who were inside 
the jail. Of course one might assume, 
as the Court apparently does, that the 
mere fact of even lawfully carrying 
weapons in an automobile to a parking 
space in front of a Mississippi jail on a 
Saturday ni ght somehJ w justifies the 
arrests of the three men who drove the 
car and rode in it as passengers. But I 
believe \\"e may safely di scount any im­
plication here that Rev. Perkins-the 
fath er of eight children, an ordained 

I 12. Dy t·iting lfal'll('S V. S ta te , rn6-1 . :.!-rn 
~liss. ,!<;::'. JG::! ~o.:.!cl RG:3 fo r rl 1e p ropo ­
sitio 11 r liat J lu1 ·mrner's arres t was su p­
port ed by proLaLlc t' :l use. th e Cou rt Ji ,,n· 
foll, into rlil' sn111e (' l'l'Or t l1nt t he Dis­
t ri('r Cou rt t'O m m ittc,l by us sum in ::; tlinr 
n f inding- of pl'Obablc c·a11s(' is eon<-111-
si,·e. or almost t·o111.:l 11 s iY c , 0 11 tl, e iss tlt ' 
of n~moYnbility . Th e qu es tion i, 1r /, !1 

lluemmt•r \\':ls a r n•stcd. n ot wli cr lr cr tl, ,. 
nrn·st wa, r"<·lrnil'ally lcgn l. 'l' l1P ('id l 
I U_gl 1rs .\ <·r of ,r,n.~ tlo<1s l\Ol l' X<' lll}lt 

arn•.s t , 111atl ,· w it l, p ro bnble en use fro 11 r 
t l1c s c-ope of irs pro l1iLi ti o 11 i f tlid r only 
p11 1·p os<' i, 10 in t t> r fe r(' wi t l1 tli c 1·x Pr • 
t' ise of F Pd cra lly protec:te ,l rights. 

~ignifit ·an t h. h ow p,·e r . th e Barn <'-' c:1,,. 
doe~ not c ,·t· n suppo rt a fin<lin;; o f prnh ­
nbl e ca uB<' bN·a nse tli e opinion c-011t.ni1rs 
no explit'it state ment of th e fa c t s in ­
voh·e<l tlr e r e . ,Yhatc ver the term "wob­
bling and '""n)· ing·• m eant o n tli e r e('o r<l 
lw for e tli e ~l i,sissippi :--upn·m e <'ourr. i r 
o bdou ~ly t·nrnilP,l m 1J<·li m o r e r !,an s impl)· 
,- ross in g :1 lane di,·i<l c r "sp ,·e r:d t inH•," 
Ol'e r :1 ,l is tan<·e o f fo ur o r f iH' m il, ·,. 
wliil' l1 wns tl,P onl.1· e1·id<'n,-,. of ll1H' Jn· 
mP t··s ''t'(• c· k l<1 s.~110!'-!-,: . .. 

f' 
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minis ter and the acknowledged leader of 
the civil rights movement for an entire . 
Mississippi county-had any unlawful 
purpose in mind. 

While the opinion of the District 
Court states that the men "sought in an 
attitude of belligerency to extricate [ the 
prisone rs] from their custodian" ( App. 
30). this is merely one more assertion 
t hat fin ds no su ppor t whate_ver in the 
record. It is contradict ed by the test i­
mony of one of the arres tin g off icers 
(see note 117, infra). 

The Dist rict Court also fo und that 
Rev. Perkins, Rev. Brown and Buckley 
were advised by the sheriff t hat a black 
a ttorney was comin g fro m J ackson to 
make bond fo r the p r isone rs and that 
Sheriff Edwards "requested that such 
matter s be allowed to follow their regula r 
course by awaiting the arrival of t hi s 
attorney with these bonds ." ( App. 30-
31. ) The relevant testimony by the sher­
iff on this point is as follows: 

" * * .,. During the time that these 
were being booked I was advised by 
one of the patrolmen that there was a 
second · bus load that had arrived out­
side, I asked some of the officers if 
they were under arrest and if they 
were in custody and they said they 
weren't. I called one of my deputies 
and told him for him and one or two 
of the State's boys to go out there and 
tell these people that they weren't 
charged with anything and that the 
attorney knew that we had these other 
subjects there, for them to advise 
them to leave, they couldn't make them 
leave, but I told them to advise them 

113. The foregoing t estimony by SJ1eriff 
Edwards is also th e only basis in the 
record for this Court's assumption that 
the three men went to the parking 1,laf'e 
in front of the jail "afte r visiting hours." 
There is no othe r evi,lence even rern otel.,· 
sugges ting what the jail 's visiting l1our8 
(or the visiting hours for its parking 
places) were. 

I 14. l\fiss.Code Ann. § 2361.5--0l(A ) . En• 
acted in 1968, this felony s tatute appar­
ently has not yet been judicially con­
strued. 

to leave, that they had no business here 
a t this t ime of t he night. " So 
they were advised and then I wa,, ad ­
vised that they had gone ..... -::- " 
(Tr. 324-25.) (Emphas is added. ) 

From these statements a lone the Tr ial 
Jud ge a pparently infe rred ( i ) t hat the 
sher iff "told" Rev. P erkins, Rev. Brown 
and Buckley that an at torney r \\'ho ac­
tua ll y did not a rri \·e un ti l the next morn­
ing ) \1·a;; on the wa :,·, and f ii ) that the 
th ree men knew befo re they \\'ere a r­
res ted that an attorney had been notif ied . 
Obvious ly neither of these infe rences is 
warranted. 11 ~ 

Incitin g to Ri ot 

Thi s charire comes closest to de.,crib­
ing what actually hap pened in:;ide the 
jail when t he sher iff and hi s deputies em­
ployed "rather violent force" against 
the ir pri soners . Unde r i\I iss iss ippi law 
a riot is defined as "any use of fo rce or 
violence distu r bing t he public: peace, or 
a ny threa t to use such fo rce and violence. 
if accompa nied by immediate power of 
executi on, by two (2) or more pe rsons 
acting toge ther and without aut hority of 
law." 114 "Inciting to riot" is " the urg­
ing or insti gatin g or leading [ of] others 
to riot by or ganizing or promoting or en­
couragi n g others to participate in a 
riot." 115 Needless to say, there is no evi­
dence whatever that any of the defend­
ants "organized" or "encouraged" or 
"promoted" a riot while in the Rankin 
County jail. Although he was in the 
room during the entire period Sheriff 
Edwards could not even accura tely de­
scribe the incidents that transpired after 
Rev. Perkins allegedly swung at him.116 

115. :\liss .Cod e Ann. !I 23Gl .:'i-0l(B ) ( l' lll· 

phas is added). 

116. ''BY TfIE COuRT: \\'1 10 cln yo n 
re f e r t o a s a m e lee brenkin g out~! 

BY THE ,vITXES:s : Thnt 's wh en 
th e fight broke ou t and rhc o ff. if'r rs 
came on out when th e licks we re 
passed be tween P e rkin~ and me .J udge, 
uml the office rs cam e out and there 
was some hittin g. I didn't see who hit 
who but there was a fracas ." ' (T r. 
340-41.) 

- -
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Resistin g Arrest 

All three of the defendants were ar­
rested outside the jail and then taken in­
~i de. The alleged offense of res isting 
arrest therefore must have taken place at 
Rev. Perkins' car, si nce once insi de the 
bu ilding the prisoners had already been 
arrested and confined in the custody of 
between seven and twelve law enforce­
ment officers. Yet t he uncontradicted 
testimony of everyone,117 including the 
sheriff, 118 is that no one resisted arrest 
before the trouble inside broke out. And 
if the three men were through some 
oversight not actually "under arrest" un­
ti l they were inside the jail, Mississippi 
law still gave them "a right to use rea­
sonable force to resist an unlawful ar­
rest." Smith v. State, supra. On any 
theory this charge is thus totally ground­
less. 

The Shotgun 

Rev. Perkins and the other two de­
"endants were also charged with carrying 

17. Offic·1• r Lloycl .Ton(•s of the 1J i1d1way 
Patrol. wlio (JiJser,·<·!l tl,c '.\le11d,·nliall 
mareli i11 rlie nftcrn(J(Jll and t lien showed 
np nt rl ,c H ankin Cou11t .,· j ai l in rinw 
to lic]p a rrest H e,· . I 'erki11s nntl l,i s n.,.,o­
l'intes . testifie<l as follows: 

"Q :\'ow !li,1 any of rl!ese rlir(•(• gi,·l' 
,l'Otl :lll,1' tronhl l' ;\ th (· tilll(' tl ll' ,I' \\'(' r1· 
arn•,red 't 

A ~ot me. JJ(J sir. 
Q Tli e)· , ·:1111<• nlo11:.;· with y11n :ill 

rig-lit 't 

A . Yes sir." (Tr . 1.,1.1 
J:c,·. f'l'rkii 1s t<'stific<.l rl,at during t 111• 

first ?lh •nd<•nlinll 111:1rcl, in I>P,·Pmlwr 111· 
n1ul .Jone.:-. hnd :-i ·· Jou g c<1nu•r :-,; :1ti1111" i 11 
wlii..J, "h<· did 111ost of t I,<' 1alkii 1• · 1., .. 
c·a u,e I ,nts afraid . a1J.J 1,c , ,,i.J ~1 lot 

1f 1lti11~ .... lo 111t •, tl1i11~:-- J wo ul d11·1 w:tnt 
o l'"Jil'Ut in t l, is ,·o tHI L<· •·nusr of till• 
a,lir~ he n•." ( 'l' r. ::>fl , . I .TonP, aclrnir­
e<l tlint 11<• liat! hC'<'n ;.:i\'!•Jl a l'OJ>.'' of 
he '.\Icn<lenl,all pro test cl c>ma ncls nncl I lint 
c, 1,n,1 rP:111 th em (Tr. !lfl - 1(1(1 I. 

"Q Ancl tlJcrL• l,:1<1 lwen no trouble 
p ri or to f rhe fight l ? 

A That's rigl1t. 
Q Xo r !'si,tin;.: of n 1-rC'st s ·: 
. \ T' p t.i11il 1l 1n l ri1111• rlJ!•r<· i,acl li<·en 

11<, trco ulil<·. tl,at's ri;.:l,t." tTr. ;;~ 1. 1· 

:--1•c not<' Jlii, s111Ira; d. l'nirNl :-;tntes 
Prnrseon , ., Cir .. lf! ,l . ~~<s . F.:::>,1 l:207 . 

l :: , .. r1! 1r• qni('k ,:..:.l:u1t·,• a t t Ji<\!-:~~ bol t . 
'i ,q 11111 ktr:·, ! riflt'" \\<otil,l L:1\t• lu·,·11 

:.:5 r= 2c-4l 2 

a concealed weapon, described in the 
charging affidavit of the arresting offi­
cer as a 12-gauge shotgun (see Appendix 
B). Carrying an ordinary shotgun, 
whether concealed or not, is not a crime 
in Mississippi,119 and there was no evi­
dence suggesting that the barrel of Rev. 
Perkins' shotgun was sawed off so as to 
bring it within the State's concealed 
weapons statute. In any event the un­
contradicted testimony is that the weap­
ons in the car were not concealed,120 and 
there is likewise no dispute that when 
the men got out of the automobile the 
weapons remained inside until after they 
were arrested. Neither Rev. Brown nor 
Buckley was ever in either actual or con­
structive possession of any firearm, hav­
ing merely been passengers in the ve­
hicle, and under Mississippi law Rev. 
Perkins was entitled to carry even a 
concealed weapon because of previo~s 
threats to hi s life. 121 There is grim irony 
in the fact that the Mississippi Supreme 
Court has held that a complete defense 

enough to info r m an officer rhat their 
poss ession \\'US not prohihit!'cl unde r J\lis­
sissippi law."). 

120. I: e,· . llro\\'n t est ifi ed that earli e r 1, e 
J,n,1 told Inspc<·tor Jou cs and a lotal FBI 
ag-cnr thar tl,e men we re ca rryi ng guns 
fo r their O\\'IJ p rntcc·rion "np bel,incl tli <· 
hnl'k sc•at'' in open Yicw (Tr. '.! ,'; ] ) . 

121. ?lli ss .Co,11• ,\rm. § 2081 (a) pro,·id!'s 
tl,al a person c· l,a rgecl with <"a rr.ring 11 

c·onccnletl cka,lly \\' eapo n may C'srnbl ish 
as a cll'fcns c "tl,nt he was ti, rentene<l. 
and hncl g-oo<l an<.l ~ufficient renso11 ro 
npp r elil'ncl a srrious nttac•k from UJJ\· en­
c•m,·. an1l that he cli,l so apprehencl." · H e,·. 
l'(•rkin s tc•stified tl1:1t he " l1 ncl rcceh ·('cl 
m a11.1· pl,c,IJ(• 1·:1lls, threa t s. a11d it \\'3S 

" ·icl(• ly k110\\· 11 in i\Icn<l cnhnll rha t t h!' r e 
W!'re peo ple offe ring thousall(l s of cl ol­
la rs t o kill 111e." (Tr. 301. ) 

Of course. R e l'. Perkin·s ,lid ea rn n 
pi~to] in Ids c:n r . but li e w as nei t'. 11cr 

arn•stecl no r c·hnri.:e ,1 for that. , \ s Sl,er­
iff Edwnnl~ testified (Tr. 325) , all tliree 
m en w ere nrrested for th e indi~putnbly 
lnwful possession of a s l,otgun and two 
r ifles. :\Ioreon• r . e l'en if th e pen<ling 
prosecutions do in some wn,· relate to 
! he actu al poss(•ssion of a t·o nccalecl 
wea pon . t lie defr ll(]nnts obYiou s ly Jia,l 
"goocl nn<l suffi,·irnt reason t o appre­
h, ·nd n :--t.• r·iou-.: :11 t n<·k. " 'I'lir· :--u h..;f'q11t•nt 
r·n•n t:-: i11, id<· t lw jail pron' it . 
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to a charge of carrying a concealed weap­
on is made out by proof that the defend­
ant was traveling cir setting out on a 
journey taking him "beyond the circle 
of his fri ends and acquaintances." 
Morgan v. Town of Heidelberg, 1963, 246 
'..Wiss. 481, 150 So.2d 512, 516. 

"Routine Arrests" 

The District Cou rt made no explicit 
fi ndin gs with respect to the credibi lity 
of any of the witnesses. The only fac­
tual issues that were really disputed­
whether Rev. Perkins or the sheriff 
swung first and whether the officers 
were drinking-were never resolved. In­
stead, relying entirely upon findin gs of 
probable cause for the a r rests. without 
referring specifically to any of the peti­
tioners' testimony regarding their treat­
ment on Highway 49 and at the Rankin 
County jail, and by-passing entirely the 
allegations in the removal petition that 
the prosecutions were groundless and in­
stituted solely for the purpose of in­
timidating the defendants because of 
their previous exercise of § 245 ( b) 
rrghts, 122 the District Court simply re­
manded on the basis of a general con­
clusory finding that the defendants "were 
not arrested by these officers for doing 
anything which they had a federal right 
to do." The fact that there is no evi­
dence at all to support any of the charges 
was never even considered. 

This Court is not required to sanction 
a finding so obviously the product of the 
District Court's misapprehension of the 
appropriate legal standard to be utilized 
in making it. The proper course would 
be to direct dismissal of the prosecutions 
since "there has been an adequate hear­
ing and the undisputed facts show a val­
id case for removal." Walker v. Georgia, 
5 Cir., 1969, 417 F.2d 1, 5. But at the 
very least the Trial Court should be re-

122. See note 68, s1tpra. 

quired to make new findings based upon 
a correct application of the law to the 
facts. 

Epilogue 

Like Screws v. United States, 1945, 325 
U.S. 91, 65 S.Ct. 1031. 89 L.Ed. 1495, 
"this case involves a shocking and revolt­
ing episode in law enforcement." It also 
pro\·ides us with sti ll anothe r classic ex­
ample of the misu ~e uf State criminal 
procedures for the sole purpose of intimi­
dating the exe rci se of equal civil 
rights,'~3 precisely the situation that § 
1443 (1 ) and Rachel were designed to 
correct. Yet somehov,,, fo r reasons not 
quite comprehensible to me, the Cour t 
concludes that civil rights removal juris­
diction shou ld not be exercised and sug­
gests that the appeal is wholly without 
merit. 

Such a result is unfortunate enough 
on the facts now before us, but the prece­
dent we set is e\·en more omi nous. Ap­
parently any arrest that is "geogrJ;1.J1h - . 
ically and temporally remote" from the 
activities protected by § 245 (b), no mat­
ter how plainly and exclusively motivated 
by the antecedent exercise of the Federa l 
right to protest racial segregation, will 
automatically insulate the subsequent 
spurious criminal prosecution against a 
quick and painless death by removal to 
a Federal court, thereby encouraging the 
repetition of incidents like the presen t 
one. Our decision here is not merely in­
correct. It is fundamentally inconsisten t 
with the letter and spirit of the removal 
statute, the Civil Rights Act of 1968, 
and the constitutional guarantees under­
lying them. 

I dissent. I would vacate the District 
Court's order and r emand all of the::le 
prosecutions with instructions to dis­
miss the charges. 

123. ::::,ee note 7G, ., 11,,ra. 



P etitioner 

Douglas n. H uemmer 

Alfonso Todd, Jr. 

Manorris Odom 

Ira P hil Freshman 

Larry L . Lowe 

Roy L . I rons 

David Lee Nall 

Rhonda Eulcne Crisler 

Eugene M. Calhoun 

(A4900] 

APPENDIX A-THE HIGHWAY 49 ARRESTS 
I 

Offe nses Cha rged in Arrest Tickets 
of Patrolman D . 0 . Baldwin 
(P la intiffs' Exhibit P-4) 

Reck less d riving ; concealed weapon; 
r es is ting a rrest 

Inte rfer ing with duty of law officer; 
concea led weapon (brick) 

Inte rfering wiih duty of law officer; 
concealed weapon (brick) 

In te rfe ring with the lawful duty of a 
law officer; concealed weapon (brick) 

lnt?rfcring with duty of law officer; 
concea led weapon (brick) 

Inte rfe ring with duty of law officer; 
concealed. weapon (brick) 

In te rfering with duty of law officer 
r es isting arrest; concealed weapon 
(brick) 

Inte rfering with lawful duty of law 
officer; concealed weapon (brick) 

In terfe ring with duty of law officer; 
concealed weapon (brick) 

Offenses Charged in Charging Affidavits 
of Patrolman D. 0. Baldwin 

(R. 99-116; Pis. Ex. P-5) 

Reckless driving ; resisting his arrest; 
possession of concealed, deadly weapon 

Resisting arrest of Douglas B. Huemmer 

Resisting arrest of Douglas B. Huemmer; 
possession of concealed, deadly weapon 

Resisting arrest of Douglas B. Huemmer; 
possession of concealed, deadly weapon 

Resisting arrest of Douglas B. Huemmer; 
possession of concealed, deadly weapon 

Resisting arrest of Douglas B. Huemmer; 
possession of concealed, deadly weapon 

Resisting arrest of ·Douglas B . Huemmer; 
possession of concealed, deadly weapon 

Resisting arrest of Douglas B. Huemmer; 
possession of concealed, deadly weapon 

1-d 

~ 
~ z 
Ul 

Q ~ ~· 
" Ul ,,, 1-3 ... > 
81 1-3 
"lt:,,:1 

°" "'O -· ~ 
~~ 
iJ H ~ Ul 

Ul .... 
Ul 
Ul 
H 

~ 
H 

C)1 
(,0 



( Continued) 

Benay Anne Garrett 

Stanford R. Love 

Lynda Eloise Smith 

John Wesley Smith 

Charity Louise Shaw 

Wilmer Standfield 

Jacqueline Johnson 

Loistine Hines 

Peggy Jo Hampton 

Patricia Ann Wheeler 

Beverly P. Williams 

[A4902l 

Interfering · with duty of law officer; 
concealed weapon (brick) 

Interfering with duty of law officer; 
concealed weapon (brick) 

Interfering with lawful duty of law 
officer; concealed weapon (brick) 

Interfering with duty of law officer; 
concealed weap~n (brick) 

Interfering with law officer; · con­
cealed weapon (brick) 

Interfering with lawful duty of a law 
officer; concealed weapon (brick) 

Interfering wiU1 lawful duty of a 
law officer; concealed weapon (brick) 

Interfering with duty of law offic.er; 
concealed weapon (brick) 

Interfering with a lawful duty of law 
officer; concealed weapon (brick) 

Interfering with the duty of law 
officer; concealed weapon (brick) 

Interfering with the duty of law offi­
cer; concealed weapon (brick) 

Resisting arrest of Douglas B . Huemmer; 
possession of concealed, deadly weapon 

Resisting arrest of Douglas B. Huemmer; 
possession of concealed, deadly weapon 

Possession of concealed, deadly weapon 

Resisting arrest of Douglas B. Huemmer; 
possession of concealed, deadly weapon 

Resisting arrest of Douglas B. Huemmer; 
possession of concealed, deadly weapon 

Resisting arrest of Douglas B. Huemmer; 
possession of concealed, deadly weapon 

Resisting arrest of Douglas B . Huemmer; 
possession of concealed, deadly weapon 

Resisting arrest of Douglas B. Huemmer; 
possession of concealed, deadly weapon 

Resisting arrest of Douglas B. Huemmer; 
possession of concealed, deadly weapon 

Possession of concealed, deadly weapon 

Resisting arres t of Douglas B. Huemmer; 
possession of concealed, deadly weapon 

c:f") 
0 

~ 
c.,, 
c.,, 

hj 
t,j 
t:J 
t,j 
~ 
::i> 
t"' 

::i:J 
t,j 
'"d 
0 
~ 
1-3 
t,j 

~ 
N) 
p. 

rn 
t,j 
::i:J 
H 
t,j 
rn ft: 

1. 
' 

·i • 

; 
r; 

';i 



PERKINS v. STATE OF MISSISSIPPI 
Cite as 45."i F.2d 7 (19i2) 

APPENDIX B - THE RANKIN COUNTY 
JAIL ARRESTS 

Petitioner 

Rev. John M. Perkins 

Rev. Curry Brown 

Joe Paul Buckley 

John Wesley Smith 

Alfonso Todd, Jr. 

David Lee Nall, Jr. 

Douglas B. Huemmer 

[A4903] 

Offenses Charged in Charging Affidavits 
of Deputy A. B. Martin 
(R. 117-123 ; Pls. Ex. P-5 

Inciting to riot ; resisting his own arrest; 
possession of concealed, deadly weapon, 
a 12 gauge automatic shotgun 

Inciting to riot ; resisting his own arrest, 
possession of a concealed, deadly weapon 

Inciting to r iot; resisting his own arrest, 
possession of a concealed, deadly weapon 

Resisting his own arrest 

Resisting his own arrest; possession of 
a concealed, deadly weapon 

Resisting his own arrest 

Resisting his own arrest 

ON PETITION FOR REHEARING AND PETITION 

FOR REHEARING EN BANC 

Before JOH:'.\ R. BROWN, Chief Judge, and 'WISDOM, GEWIN, 
BELL, THORNBERRY, COLE?.1AK, GOLDBERG, AINSWORTH, 
GODBOLD, DYER, SIMPSON, MORGAN, CLARK, INGRAHAM 
and RONEY, Circuit Judges . 

BY THE COURT : 
A member of the Court in actiYe service haYing requested a poll 

on the application fo r r ehearing en bane and a majority of the 
judges in ac:ti\'e service haYing ,·oted in fayor of granting a re­
hearing en bane, 

It is ordered that the cause shall be reheard by the Court en 
bane with oral argument on a date hereafter t o be fixed. The 
Clerk will specify a briefing schedule for the fil ing of supple­
mental briefs. 

61 



WHITE HOUSE OFFICE OF RECORDS MANAGEMENT; Subject File 

File Tran sf er 
by the Reagan Library Staff 

New file location: ~kc+s, ~: DA- /oDl7 UJCLI !en6er~, kaou I 

Date of transfer: _______ i --'-l_t lo__._/ o_t --------------





ASPERGER, James R. (Jim) 
Assistant U.S. Attorney 
1200 United States Courthouse 
312 N. Spring Street 
Los Angeles, California 90012 213-688-5669 

930 California Avenue #202 
Santa Monica, California 90403 
213-458-3121 

Wife: Julie Blackshaw 

AYER, Donald B. (Don) 
United States Attorney 
Eastern District of California 
3305 Federal Building 
650 Capitol Mall 
Sacramento, California 95814 916-440-2331 

1308 Normandy Lane 
Sacramento, California 95822 
916-442-7059(Home) 

Wife: Anne 
Son: Christopher Norton 

BLUNT, Ronald L. (Ron) 
Department of Justice 
Office of the Attorney General 
10th & Constitution Ave., N.W. 
Washington, D.C. 20530 202-633-2291 

312 North St. Asaph Street 
Alexandria, Virginia 22314 

Wife: Theresa 

549-1298 

Term 

1979 

1976 
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