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THE WHITE HOUSE 

WASHINGTON 

January 25, 1984 

MEMORANDUM FOR FRED F. FIELDING 

FROM: 

SUBJECT: 

JOHN G. ROBERTS.Jl?t'2-

Letter to the President Enclosing a Copy 
of a Report Adopted by the Committee on 
Federal Legislation of the New York County 
Lawyers Association on H.R. 4043 

Richard A. Givens, on behalf of the New York County Lawyers' 
Association, has sent the President a copy of a report adopted 
by the Association's Committee on Federal Legislation on 
H.R. 4043, as proposed to be amended by the House Committee on 
Science and Technology. H.R. 4043 as introduced was the 
Administration's proposal to encourage joint research ventures 
by reducing the risk of antitrust liability and eliminating the 
threat of treble damages for such ventures. The Association 
issued a generally supportive report on the Administration 
proposal. The present report reiterates the previous 
recommendations of the Association, urging greater efforts to 
promote particularly risky and expensive research in areas deemed 
vital to the national interest. 

I recommend a brief letter thanking the Association for the 
report and advising that we have sent it along to Justice and 
Commerce. A draft is attached. 

Attachment 



THE WHITE HOUSE 

WASHINGTON 

January 25, 1984 

MEMORANDUM FOR EDWARD C. SCHMULTS 
DEPUT! ATTORNEY GENERAL 

FROM: 

SUBJECT: 

U. S. DEPARTMENT OF JUSTICE 

FRED F. FIELDING 
COUNSEL TO THE PR£:s~E~.g11ec1 

Letter to the President Enclosing a Copy 
of a Report Adopted by the Committee on 
Federal Legislation of the New York County 
La:wxers Association on H.R. 4043 

Attached for your information and whatever action you consider 
appropriate is a copy of a report by the Committee on Federal 
Legislation of the New York County Lawyers' Association on 
pending proposals to promote joint research projects. The report 
was sent to the President by the Committee. 

Many thanks. 

Attachment 
FFF:JGR:aea 1/25/84 
cc: FFFieldjng/JGRoberts/Subj/Chron 



THE WHITE HOUSE 

WASHINGTON 

January 25, 1984 

Dear Mr. Givens: 

Thank you for your letter of January 3 to the President. That 
letter transmitted a copy of the report of the Committee on 
Federal Legislation of the New York County Lawyers' Association 
on H.R. 4043. 

We appreciate having the benefit of the views of the Association 
on this important topic. I have taken the liberty of sharing the 
report with officials at the Department of Commerce and the 
Department of Justice. As you know, those are the agencies most 
involved in our effort to secure legislation promoting the 
research necessary to improved productivity and economic 
development. 

Once again, thank you for providing us with the informed views of 
the Association. 

Richard A. Givens, Esquire. 
Botein, Hays, Sklar & Herzberg 
200 Park Avenue 
New York, NY 10017 

FFF:JGR:aea 1/25/84 

Sincerely, 

Fred F. Fielding 
Counsel to the President 

bee: FFFielding/JGRoberts/Subj/Chron 
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PRESIDENT 
DENIS MclNERNEY 

VICE PRESIDENTS ~f KENNETH J. BlALKIN 
DANla C. DRAPER 

EUGENE P. SOUTHER • fl 
SECRETARY 

M. ROBERT GOLDSTEIN 
TREASURER 

SOLOMON E. STAR 
EXECUTIVE DIRECTOR 

WILLIAM J. GREENE, Ill 
llBRARIAN 
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ASSISTANT SECRETARY 
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ROBERT R. SADIS 

Hon. Ronald Reagan 
The President 

J 

The White House 
Washington, D.C. 20500 

My dear Mr. President: 

NEW YORK COUNTY LAWYERS' ASSOCIATION 
14 VESEY STREET 

NEW YORK, N. Y. 10007 

(212) 267-6646 

January 3, 1984 

Enclosed please find copy of report adopted by the 
Committee on Federal Legislation of the New York County 
Lawyers' Association on R.R. 4043. 

Very truly yours, 

RICHARD A. GIVENS 

Botein, Hays, Sklar & Herzberg 
200 Park Avenue 
New York, N. Y. 10017 
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, December 1983 Report No. F-3 H. R. 4043 

NEW YORK COUNTY LAWYERS' ASSOCIATION 
14 Vesey Street, New York, N. Y. 10007 

COMMITTEE ON FEDERAL LEGISLATION 

Report on R.R. 4043, 98th Cong., 1st Sess (1983) 
as proposed to be amended by the House Science & 
Technology Committee, H.Rep. No. 98-571, Part 1 (1983). 

This Committee in its Report #F-2 (1983) commented on the 
Administration's proposed legislation to encourage joint research 
ventures (45 BNA ATRR. 397 [9/15/83]). Since that time, the House 
Science and Technology Committee has issued its Report 98-571, 
Part 1 recommending legislation on this subject. As in the case 
of the Administration proposal, we strongly commend the objectives 
sought, believe many of the recommended provisions are desirable, 
and recommend further revisions in the legislation. 

In approaching the issues involved, the Committee proceeded 
from the perception that joint research may be vital for critical, 
expensive, high risk efforts important to the national interest, 
but that competition and absence of complex bureaucratic structure 
often inherent in joint efforts is often more desirable for less 
expensive efforts, generally involving applied research, which make 
up the largest portion of research and development activity. At 
the same time, we proceeded from the starting point that almost all 
joint research efforts whether inherently desirable or not are lawful 
today under case law and the Justice Department's 1980 Antitrust Guide 
Concerning Joint Research Ventures, 1980 BNA ATRR Spec Supp #992, 
12/4/80; see also U.S. Department of Justice, Antitrust Guide for 
International Operations 23-25 (1977), in 1977 CCH Trade Reg. Rep.#226, 
II (2/1/77); Note, 39 Geo. Wash. L. Rev. 1112 (1971). 

Thus, by way of example, we assumed that research to provide a 
better ball point pen or an improved heat resistant plastic coffee cup 
could probably proceed best either through competitive efforts or 
under existing law without additional encouragement for jointness of 
effort. On the other hand, such major objectives as space industrial­
ization, desalting of sea water, development of substitutes for 
vulnerable scarce materials, non-polluting power sources such as 
perhaps controlled nuclear fusion, and the like, may very well require 
joint efforts on a major scale, with both antitrust encouragement and 
encouragement by other means as well. 

As stated in the Cover Story in Business Week of July 4, 1983, 
p. 62: 

"When it comes to R&D, even conservative economists have little 
trouble justifying government help. It is generally agreed that 
innovations resulting from R&D provide social returns - in improved 
quality of life, jobs, and expansion of knowledge - that far exceed 
the private investor's return on his outlay. 



Page 2 - Report No. F-3 

"R&D tends to be underfunded by the private sector, but it 
pays the public to make up the difference and thus capture the social 
spillover ... " See C. Freeman et al., Unemployment and Technological 
Innovation (1982); Worsinger, "New Technologies and Antitrust," 47 
N.Y.S.B.J. 651 (1975), also in 81 Case & Com. 33 (1976); Safire, "And 
I Will Be Heard," N.Y. Times, 5/22/75, p. 39. 

As stated by Secretary of Commerce Malcolm Baldridge: 

" ... the Federal Government must fund R&D necessary for our 
national defense and basic, long-term research in the nondefense 
sector ... " Testimony before the Subcommittee on Savings, Pensions & 
Investment policy, Senate Finance Committee, Government Policies to 
Promote High Growth Industries Based on New Technologies and to 
Increase U.S. Competitiveness, 98th Cong., 1st Sess. 10 (1983). 

Against this background, we recommended concentration of new 
legislative efforts on two goals: 

(a) promoting the very high risk vital research where investment 
may lag due to the fact that society as a whole receives much of the 
benefit, which cannot be .fully captured by the inventor or investor 
(see Terlecykj, Effects of R&D on the Productivity Growth of 
Industries (1974)) and 

(b) assuring the business community that existing law which 
applies a rule of reason and not a per se ban to joint research 
efforts means what it says. 

In our report #F-2 (1983) on the Administration bill, we recom­
mended the following approach to the issue involved: 

1. Presidential certification of technological objectives vital 
to the national interest would trigger both an absolute antitrust 
exemption for joint ventures·in furtherance of such objectives (if 
found to require such joint efforts) and a direction to all agencies 
and instrumentalities of the United States to use their existing 
powers as appropriate to further these objectives. In this connection, 
we also recommended:-

(a) a definition of research venture including agreements on 
ownership of patents & information but not subsequent commercial 
manufacturing or marketing; 

(b) Presidential designation of vital technological goals after 
consultation with industry; the scientific community and relevant 
governmental agencies; 

(c) as noted, the consequences of designation would be: 

(i) absolute antitrust exemption for ventures as to which 
very limited public filing is made assuming that the President also 
found that joint efforts to further the goal in question wquld be 
important; under our recommendation such filing need not specify 
detailed scope of venture, just the Presidentially designated 
category involved; 



; 
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(ii) all agencies and instrumentalities of the United 
States will use their existing lawful powers to the extent appro­
priate to further development of the designated technologies. This 
would merely ask all federally controlled bodies to implement any 
defined national technological goals, without adding to their 
authority or compelling any action they think inappropriate for any 
reason. 

2. Overall Rule of Reason. We further supported the concept 
contained in the Administration bill and in a modified form in 
section 9 of the bill recommended in the House Science arid Technology 
Committee report, that the rule of reason should apply to joint 
research and development efforts, as is essentially the case under 
existing law, rather than any per se prohibition. 

House Report 98-571, Part 1 supported the statutory restatement 
of the existing rule of reason applicable to joint research ventures, 
and other provisions which are discussed below. 

A. - Safe harbor designed to insure legaliti for foint research 
ventures of slecific types. In our view, no additiona encouragement 
beyond the ru e of reason is necessary for joint ventures in the 
run-of-the-mill or "ball point pen" category. On the other hand, we 
recommend an absolute exemption for joint ventures in vital areas 
involving high-risk efforts where joint efforts may be important. 
This would cover the types of ventures where additional encouragement 
is in the national interest. In other areas, we believe that the law 
is already hospitable to joint research ventures; none have been held 
illegal. As noted, the Justice Department has issued Guidelines on 
such ·ventures which are quite favorable to them. Where no vital 
national interest is at stake, the reconfirmation in the proposed 
legislation as contemplated by the Administration bill and the House 
Science Committee proposal should in our view be sufficient. 

In many kinds of efforts, joint research is not particularly 
important and intleed could be harmful because feisty independent 
efforts may be more likely to be successful. See D.Hamberg, R&D: 
Essays in the Economics of Research and Development (1966); J. Jacobs, 
The Death and Life of Great American Cities (1969) Internal bureau­
cratic barriers which could readily arise in any large-scale joint 
effort may be particularly detrimental: 

"If too many approvals are required before an idea can be born, 
the probabilities are overwhelming against it." Tribus, Applying 
Science to Industry, 70 U.S. News & World Report 35 (1/8/71). 

As stated by Winston Churchill: 

"To hear some people talk one would think that the way to win 
a war is to make sure that every power contributing armed forces and 
branches of those armed forces is represented on all the councils and 
organizations which have to be set up and that everybody is fully 
consulted before anything is done. That is, in fact, the most sure 
way to lose a war." House of Commons, January 27, 1942, quoted in 

. Never Give in! (Hallmark 1967) at p. 22. 
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If, notwithstanding these factors, a further safe harbor for 
"ordinary" as well as critical high-risk joint ventures is to be 
enacted, we do not favor the inclusion of any requirements relating 
to market shares or ability of outsiders to compete in the research, 
as proposed in section 3(c) (2) of the bill proposed by the House 
Science & Technology Committee Report. In our view, such a test 
should not be included since 

(a) these criteria are inherently unpredictable and hence 
provide no safe harbor at all, and also because 

(b) freezing firms out of a potentially successful joint venture 
so that they could theoretically compete for the research goal could 
lead to monopolization of the subsequent technologies by the members 
of the ·venture, contrary to rather than promoting competition in the 
long run. 

. 
Thus, although we do not believe any additional "safe Harbor" 

is warranted, if one were to be enacted, we would prefer language 
such as the following: 

"No joint research and development project shall be held unlawful 
under the Sherman Act, the Clayton Act, section 5 of the Federal Trade 
Commission Act (Title 15, United States Code, sections 1 through 45) 
or any similar State or local law: Provided, that -

(a) any agreements other than to engage in the joint research 
and development project itself, and activity other than the conduct 
of a joint research and development project, shall be judged under 
applicable law without regard to this section, and 

(b) nothing in this section shall prevent the Attorney General 
from obtaining injunctive relief against any conduct which the court 
finds would constitute or have the effect of, an agreement to retard 
rather than to advance research." 

In this connection, we believe that the definition of research 
and development in the House Science and Technology Committee bill 
(section 12(5)) is sound in excluding manufacturing or marketing of 
products for commercial use. We would prefer "commercial sale" 
rather than "commercial use" however to insure that commercial sale 
of products intended for consumer use would also be covered. 

B. Certification - The House Science and Technology Committee 
bill also contemplates clearance by governmental authorities of 
proposed ventures, designed to permit firms to get an advance ruling 
that a projected venture was legal. We do not favor this approach, 
because it would involve massive additional bureaucratic effort, 
delay, discretionary power and intrusion of governmental officials 
into day-to-day business decisions. Additional requirements would 
be certain to be added as a result of the exercise of discretionary 
authority. Moreover, failure of a firm to seek clearance might be 
deemed lack of due diligent in subsequent litigation, even it 
Congress did not contemplate this, since statutes are often con­
sidered relevant to issues not directly covered by their literal 
terms. See, e.g., Silver v. New York Stock Exchange, 373 U.S. 341 
(1963); Comm'r v. LoBue 351 U.S. 243, 249 (1956); southern Pacific 
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Co. v. Arizona, 325 U.S. 761, 773 (1945); Parker v. Brown, 317 
U.S. 341, 3o7 (1943); Stone, The Common Law in the United States, 
50 Harv. L. Rev. 4, 12-18 (1936); Note, 82 Yale L. J. 258 (1972). 
What began as optional could end being in practice almost mandatory. 
We note that the Administration has not recommended any certifi­
cation or clearance provision, and we believe its reluctance to do 
so is well founded. 

If, however, any clearance procedure were enacted, we recommended 
that it be based on a finding under existing law without the addition 
of any complex new legislative criteria for legality, and that it be 
written so that if it worked well it could be extended to other types 
of contemplated private action now dealt with under the existing 
business review procedure. A provision of this type might contain 
language such as the following in our view: 

"Any person contemplating entering into a joint research and 
development project may submit to the Attorney General such informa­
tion as the Attorney General may require for the purpose of requesting 
a certificate from the Attorney General which may be issued if 
justified based on the infonnation submitted, that the project would 
not ·violate the antitrust laws in the opinion of the Attorney General. 

"Unless and until such a certi"ficate issues, information sub­
mitted pursuant to this section shall be confidential to the same 
extent as information submitted under the Hart-Scott-Rodino Premerger 
Notification Act, section 7A of the Clayton Act, 15 u.s.c. §l8A. 

"If a certificate issues, the following information shall be 
made public: (a) the names of the participants, the general overall 
scope of the venture in categories of generality comparable to 
industry classification codes used by the Bureau of the Census, and 
the expected duration of the project, and (b) description of any 
action which the certificate states would in the opinion of the 
Attorney General not violate the antitrust laws. The information 
referred to in subsection (a) of this section shall be amended from 
time to time by the participants as applicable in order for the 
certificate to remain effective as provided in section 5 of this Act. 

"A certificate issued under this section which remains effective 
and has not been revoked by the Attorney General, shall create a 
rebuttable presumption that the conduct described in the certificate 
does not violate any provision of the Shennan Act, the Clayton Act or 
Section 5 of the Federal Trade Commission Act. Issuance or denial of 
a certificate under this Act shall not be subject to judicial review 
other than in cases where the certificate is sought to be used and 
its effect upheld or rebutted." 

By making the presumption created by clearance rebuttable, 
judicial review of, or absolute finality of, granting of certification 
may be avoided. 

C. Modification of Damages. Both section 10 of the House 
Science and Technology Committee bill and the AdministratioQ bill use 
a modification of treble damage provisions as a means of promoting 
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joint research and development measures. In our view this is 
inadequate where promotion of such ventures is important and as 
noted we believe that an absolute exemption upon proper certification 
that the goal is vital to the national interest would be preferable. 
As to other ventures, we beli~ve that the declaration of the applica­
bility of the rule of reason should suffice in view of the current 
favorable state of the law. 

If, however, any change in damage rules were to be adopted, we 
see no reason for treating joint research ventures differently than 
other conduct which may be subject to the rule reason. But we 
believe that the status of the conduct as subject to a rule of reason 
or a per se rule should not be the test, since some conduct violative 
of the rule of reason may be egregious, whereas there are borderline 
per se violations where the classification of the conduct as illegal 
is a close call, but if there is a violation it is clearly~ e.g., price 
fixing. This arises, for example, where parallel conduct may or may 
not be evidence of a horizontal conspiracy which would be illegal per 
se if it is found to exist. 

For these reasons, we would prefer that, as recommended by the 
Connnittee on Legislation of the Antitrust Section of the New York 
State Bar Association, if the rule as to damages is modified, the 
test should be based on the court's finding as to the foreseeability 
of the illegality of the conduct proved. This could be accomplished 
by language such as the following: 

"If after the trial or granting of summary judgment in any case 
under any of the antitrust laws, the court finds that conduct found 
to violate any of the antitrust laws [pick up usual definition] and 
to cause damage, was such that based on the state of the law at the 
time of such conduct, a reasonable person could not have clearly 
foreseen that the conduct engaged in the form engaged in would be 
unlawful, then only actual damages, interest, and the cost of suit 
including reasonable attorney's fees may be recovered for such conduct, 
~nd damages arising out of any violation shall not be trebled notwith­
standing any other provision of law. Whether this section applies 
shall be a question of law. No evidence of the actual knowledge or 
belief of any party that any conduct was or was not unlawful, or of 
the receipt of, or request for, advice from any public or private 
source, shall be admissible in connection with issues raised by any 
party under this section, except written advice, if any, received 
from a governmental agency having jurisduction over conduct of the 
tyre involved." 

Discussion While we do not believe that any "safe harbor" other 
than for joint ventures seeking to develop technologies defined as 
vital to the national interest is necessary, the version set forth 
above would exempt all true research and development joint ventures 
absolutely, thus putting an end to the issue. This would be 
acceptable although not the optimum treatment of the problem in our 
view, since virtually no research and development joint ventures have 
been held illegal or are likely to be seriously anticompetitive. Such 
ventures were not a reason for adoption of any of the antitrust laws. 
The antitrust laws are not a significant barrier to such ventures 
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other than due to misapprehension in any event, so a complete 
exemption would remove any problem or perceived problem without 
any significant harm to antitrust objectives. 

The key to the acceptability of this absolute safe harbor 
exemption on a blanket basis is the narrow definition of research 
and develotment pro~ects which is contained in ·the House Science 
and Techno ogy Committee proposal. No "ancillara restraints" 
be ond a reements on the ownershi of atents an information 

y t e sa e 

In our view, a "laundry list" of required and prohibited 
features of joint research ventures should not be included because 
with the tight definition of research project included in the House 
Science and Technology Committee proposal, little harm could be 
caused no matter what the arrangements between the parties might be 
if limited to the actual conduct of a specific research venture. 
An overall blanket patent pool, or other objectionable activity 
would in our view not fit within the definition. If it were desired, 
the list of activities not deemed part of joint research could be 
expanded to include arrangements relating to technologies other than 
those that were the subject of the joint effort. This is not done in 
the draft provisions set forth above because of the danger that an 
overly detailed list will contain omissions and suggest that omitted 
items are somehow covered by the basic definition. 

The use of any market share test for a safe harbor, or any 
requirement that others be able to form a similar venture or do the 
research separately would be very harmful in our view because it 
assumes that competition in the particular research involved is the 
only important objective. Competition in an industry as a whole is 
the primary antitrust concern. See Continental T.V., Inc. v. GTE 
Sylvania{> Inc., 433 U.S. 36, 52 n. 19 (1977). This concern ma'Ybe 
injured y the use of such requirements for several reasons: 

(a) In many· instances research may be so expensive, risky and 
lumpy that only an industry-wide effort would succeed and promote 
competition by U.S. industry with foreign .competitors or with other 
industries serving related needs. In wartime we would certainly do 
this. To bar it would remove much of any benefit of the safe harbor 
in the only area where it has any real importance to the national 
interest - where very large, high-risk, vital research is involved 
(e.g. perhaps the supercomputer, desalting of sea water, controlled 
nuclear fusion, space manufacturing, substitutes for scarce strategic 
materials, etc.). We would prefer to pursue these through Option A, 
of course, but if a safe harbor were chosen it should certainlz cover 
the very situations where joint effort might be most important. 

(b) Market share definition is well known to be an extremely 
difficult, time-consuming and unpredictable affair. See Landes & 
Posner, Market Power in Antitrust Cases, 94 Harv. L. Rev. 937 (1981); 
Stein & Brett, Market Definition and Market Power in Antitrust Cases, 
24 N.Y. L.S. L. Rev. 639 (1979). To include such an issue within a 
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"safe harbor" would insure that it would be anything but safe. No 
responsible counsel could be sure that a given venture would pass 
such a test except in very rare instances. Hence the entire purpose 
of the safe harbor would be defeated. This would be particularly 
true if an affirmative requirement of practicability of others doing 
the research were imposed, or a requirement for a certain number of 
similar sized firms or groups of firms. 

(c) Freezing out some members of an industry by barring an · 
industry-wide joint research venture might or might not promote 
competition for the research, depending on whether the outsiders 
had the resources, priorities, expertise, incentives and intention 
to attack the same problem at the same time despite the fact that a 
joint venture was already racing toward the same goal. Many firms 
might decide to place their efforts elsewhere and not compete in 
such a contest. If they di~, they might not succeed - and if they 
did, they would possibly beat the joint venture to a patent. Either 
way, only one "winner" might well emerge. This could lead to 
monopoly control of the resulting activity, whereas an industry-wide 
joint venture would be likely to embrace licensing of the technology 
on an industry-wide basis. For the "ins" to beat the outs because 
of a requirement in an antitrust provision would be paradoxical in 
the extreme. Of course this result could occur under the proposal 
advanced here, but would not be advanced by a legal requirement! Of 
course, again, this problem may be a reason for using Option A and 
the rule of reason rather than a safe harbor at all. For "improved 
ball point pen" joint ventures, maybe no major additional encourage­
ment is needed at all beyond what is offered by the favorable 
existing law; for big, lumpy and vital efforts, more is required. 

The draft of a possible certification approach contains no 
detailed statutory requirements but asks the Attorney General to 
apply existing law. This is based on the common perception that 
existing law is reasonably satisfactory, with the possible exception 
of the current Department disfavor of industry-wide research ventures 
(which would be codified by some legislative language that has been 
proposed!). The procedure is simple and would be capable of expansion 
to non-research venture areas if desired so that the business review 
procedure would have some real impact apart from merely assurance that 
Department action was unlikely. Our version gives the certificate 
effect as a rebuttable presumption of legality. This would no doubt 
influence courts, and if combined with the treble damage provision 
which we suggest if action in that area is desired, would of course 
avoid t:reble damage exposure since one would not reasonably expect 
that certified conduct was illegal. Judicial review would be 
exercised at the time the certificate was raised in subsequent 
litigation, thus avoiding additional initial litigation over certi­
fications that might otherwise not be litigated. Judicial review of 
the grant or denial of certificates would make the Attorney General 
an adjudicative agency, with Administrative Procedure Act review. A 
parallel body of law arising out of certificates and their review 
would arise alongside that generated by current types of enforcement 
cases, as well as a new phylum of procedural issues. We re.commend 
that Congress not embark on a new path of legal complexity of this 
type unless absolutely required. 
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CONCLUSION 

In our view, the two most crucial aspects of all of these issues 
are: 

(1) The maintenam::e of a strict definition of research and 
development project, so as to prevent the use of any exemption 2 safe 
harbor, rule of reason provision, detrebling section or other 
revision from rovidin the enterin wed e for subse uent mono olistic 

or carte 

(2) The inclusion of other, additional measures for ~remotion of 
risky, expensive research in areas vital to the national interest. Our 
recommendation in this respect in our prior report merely recommends 
legislation directing all existing agencies to do whatever they can 
with their existing powers in ways they themselves believe appropriate 
to further defined national goals. This concept should be very hard 
for anyone to oppose. On the other hand it could have a powerful 
impact, since both regulatory agencies that may pose barriers and 
credit granting and regulating agencies would be directed to do what 
they can to help once a national goal has been defined, just as they 
would do in wartime or under other government-wide policy-creating 
statutes such as the National Environmental Policy Act, Civil Rights 
laws and provisions like the National Transportation Policy. While 
additional measures are also needed for an effort on the scale of the 
problem to be undertaken, this would be a very significant start in 
a way that would involve no problems of the type associated with 
fonnation of a new agency or the granting of additional statutory 
authority to existing agencies. 

This is merely a fonn of technology assessment to identify 
needed technologies in furtnerance of an antitrust exemption where 
other agencies can also help, without expanding the total role of the 
public sector as it now exists. This would supplement the role of, 
e.g., the Office_ of Technology Assessment which looks at pre-defined 
proposed technologies. The objective here would be to look at some 
that are not yet proposed but should be researched in the national 
interest. No regulatory or even credit granting power is added to 
whatever now exists. 

Wendell B. Alcorn, Jr. 
Thomas Charles Bivona 
Judith K. Braun 
Robert Stephen Clemente 
William Francis Connell 
William Stephen Decarlo 
Nanette Dembitz 

Respectfully.submitted, 

COMMITTEE ON FEDERAL LEGISLATION 
Richard A. Givens, 

Carolruth Feinman 
Howard Brett Felcher 
John W. Finley, Jr. 
Jack Harold Halperin 
George Joseph Koelzer 
Robert Elihu Kushner 
George W. Leopold, Jr. 

Denis Mcinerney, Ex-Officio 

Chair 
Rory Michael McLaughlin 
Virginia Hudson Phifer 
James W. Rayhill 
David A. Schmudde 
Milton Shennan 
Harrison J. Snell 
Brian Weiss 

M. Robert Goldstein, Ex-Officio 



THE WHITE HOUSE 

WASHINGTON 

February 6, 1984 

MEMORANDUM FOR FRED F. FIELDING 

FROM: JOHN G. ROBERTS~ 
SUBJECT: Letter to President of Farmland Industries 

Richard Darman has asked for our views by close of business 
today on the attached draft letter from the President to 
Kenneth A. Nielsen, President of Farmland Industries. The 
letter was prepared by OPD and has been approved by Joe 
Wright, Deputy Director of OMB. It is in response to a 
letter from Nielsen, on behalf of the "500,000 farm families 
who comprise the Farmland system," urging the President to 
support expansion of the Commodity Credit Corporation credit 
guarantee program. The letter was accompanied by a 
resolution signed by 1,089 members of the "Farmland family." 
The memorandum from Roger Porter to Darman seeking clearance 
of the letter notes that "there is good reason to believe" 
that it might be reproduced in the Farmland Industries 
newsletter. 

On the specific point of the resolution, the response notes 
that the Administration has approved a $1 billion increase 
in agricultural export credit guarantees, bringing the total 
to $4 billion, the second highest level ever (though still 
short of the resolution's $6 billion request). The rest of 
the letter recognizes the problems plaguing the agricultural 
community, and reviews Administration efforts to respond to 
them. The letter also looks to the future, calling for "a 
new farm bill" in 1985 and efforts to open markets for 
American farm products. The letter concludes by noting that 
the Administration is embarking on a comprehensive review of 
food and agriculture programs. 

I have no objections to the letter. It is a direct response 
to an inquiry concerning agricultural policies; there is no 
explicit or implicit endorsement of Farmland. Any 
reproduction and distribution of the letter is Farmland's 
business: all we are doing is writing to Nielsen. 

Attachment 



THE WHITE HOUSE 

WASHINGTON 

February 6, 1984 

MEMORANDUM FOR RICHARD G. DARMAN 
ASSISTANT TO THE PRESIDENT 

FROM: FRED F. FIELDING 
COUNSEL TO THE PRESIDENT 

SUBJECT: Letter to President of Farmland Industries 

Counsel's Office has reviewed the above-referenced draft 
letter from the President, and finds no objection to it from 
a legal perspective. 

FFF:JGR:aea 2/6/84 
cc: FFFielding/JGRoberts/Subj/Chron 
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Document No. ------

WHITE HOUSE STAFFING MEMORANDUM 

DA TE: _ _,2_/._.2...,./_..8...,4 __ ACTION/CONCURRENCE/COMMENT DUE BY: 2/6/84 - Monday 

SUBJECT: LETTER TO PRESIDENT OF FARMLAND INDUSTRIES 

ACTION FYI ACTION FYI 

VICE PRESIDENT 0 0 McFARLANE 0 0 

MEESE 0 ~ McMANUS ltY" 0 

BAKER 0 ~ MURPHY 0 0 

DEAVER 0 ~ OGLESBY tY" 0 

STOCKMAN 0 ROGERS 0 0 

DARMAN OP ~ SPEAKES 0 

FELDSTEIN v 0 SVAHN 0 0 

FIELDING uas & ¥ J H M ~._2. ¥ ,~ 0 VERSTANDIG ~D 
FULLER ../ 0 WHITTLESEY 0 0 

HERRINGTON 0 0 0 D 

HICKEY 0 0 0 0 

JENKINS 0 0 0 0 

REMARKS: 

Please provide any comments/edits on the ·attached by Monday, 
February 6th. 

Thank you. 

RESPONSE: 

1984 FEB -2 AN /(]: 3 7 

Richard G. Darman 
Assistant to the President 

Ext. 2702 



THE WHITE HOUSE 193~ FEB -1 P:t 7: 06 

WASHINGTON 

February 1, 1984 

MEMORANDUM FOR RICHARD DARMAN 

FROM: ROGER B. PORTER ,,(?i/.,/J 
SUBJECT: Letter to President of Farmland Industries 

The attached letter was drafted by the Office of Policy 
Developm~nt in response to correspondence from Mr. Kenneth A. 
Nielsen, President of Farmland Industries, Inc. The letter has 
been reviewed and approved by .Joe Wright at OMB. 

There is good reason to believe that this letter could receive 
wide distribution in Farmland Industries' publication which is 
sent to all of its 500,000 members. 

Recommendation: That the President sign the attached letter to­
Kenneth A. Nielsen. 



THE WHITE HOUSE 

WASHINGTON 

February 1, 1984 

Dear Mr. Nielsen: 

Thank you for your letter and the resolution on agricultural 
exports signed by 1,089 members of the Farmland family. My staff 
tells me they unrolled the document and discovered that it 
stretched almost a quarter of the length of the Old Executive 
Office Building, right next door here to the White House. If you 
have never seen the hallways of that building, I can assure you 
that is a long way. 

The resolution and accompanying signatures are testimony to the 
importance of exports to the agricultural community. Nobody in 
this Administration understands that b~tter than I do.· We are 
committed to working with you to see to it that farmers and 
ranchers across this country are able to exercise their compara­
tive advantage in the international market place. As proof of 
that commitment, I recently approved a $1 billion increase for . 
agricultural export credit guarantees in fiscal year 1984. The 
new total of $4 billion is the second highest level ever provided 
and almost twice what the previous administration made available. 

I know the last three years have been tough ones for those of you 
involved in agriculture. Worldwide recession, large crops in 
other countries, the strong dollar, last summer's drought, 
East-West tensions, and unfair trade practices have contributed 
to low farm commodity prices and cash flow problems for many 
producers. 

It appears, however, that we now are making considerable headway 
towards a brighter future for the American farmer. We have made 
remarkable progress in reducing the inflation, interest, and 
unemployment rates. The day I took office, the rate of inflation 
(as expressed by changes in the Consumer Price Index) was 12.4%, 
and prime interest rates were over 21%. Today, the annualized 
increase in inflation is down to 3.2%, and the prime has declined 
to 11%. A year ago the unemployment rate was 10.7%; today it is 
8.2%. That marks the largest drop in the unemployment rate in 
over thirty years. All this means that we are well on our way to 
sustained ~conomic recovery, and that is good news for the 
country in general and agriculture in particular. 

On the agriculture front, my Administration has taken dramatic 
steps to help bring production and demand into balance. We 
implemented the PIK program to help cut back on production and to 
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reduce government-held surpluses of farm commodities. We negoti­
ated a new long term grain agreement with the Soviet Union that 
increased by 50% the amount of grain the Soviets are required to 
buy from the U.S. We also have been challenging the European 
Community and Japan to reduce the unfair trade practices employed 
against U.S. farmers; on one occasion we added strong emphasis to 
our warnings by subsidizing the sale of wheat flour and dairy 
products to Egypt. Taken together, these actions have allowed us 
to stabilize agriculture. 

Yet with all these successes, we still have many challenges 
before us. In agriculture, the number one issue on the agenda is 
the future direction of food and agriculture policy. We are 
going to have to write a new farm bill in 1985 that responsibly 
addresses the problems that all of us have experienced over the 
last few years. 

We have to reduce the cost of Federal farm programs; we simply 
cannot afford the outlays experienced in 1982 and 1983. We have 
to become more competitive in international markets; that means 
that our domestic farm programs must be designed and our tradin~ 
partners persuaded to allow us to exercise the comparative 
advantage we have in agricultural production. We have to 
continue to rehabilitate our image as a reliable supplier to the 
world; the words "agricultural trade embargo" cannot be a part of 
our vocabulary. We have to help create the circumstances that 
will permit developing countries to have access to our food and 
fiber products; that means we have to work for a free flow of 
trade both to and from our shores and provide appropriate 
bilateral and multilateral assistance to those countries in need. 
In addition, we must work to maintain the resource base that 
makes our bountiful harvests possible. 

These are but a few of the critical challenges you and I must 
confront in the months to come. And confront them we will. 

My Administration now is devising a process for a comprehensive 
review and assessment of current food and agriculture programs. 
The purpose of this endeavor is to better prepare us to partici­
pate in the debate on the future direction of food and agricul­
ture policy. We will be tapping every available source of 
information and ideas -- both inside and outside government. We 
are looking for broad participation in this important endeavor, 
and we trust that we will have the benefit of the views of the 
Farmland family on the major issues of importance to agriculture. 

This will be an extraordinary undertaking, not only because of 
its size and scope but also because of the timing. Agriculture 
is at a crossroads; the future of this great productive sector of 
our economy is now. I am rolling up my sleeves in preparation to 
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meet that future. I hope your sleeves are rolled up too, because 
we have much work to do together if we are to realize a better 
state of affairs for farmers and ranchers and the people of this 
Nation. 

Mr. Kenneth A. Nielsen 
President 
Farmland Industries, Inc. 
P.O. Box 7305 
Kansas City, Missouri 84116 

Sincerely, 

Ronald Reagan 



·®!> 
FARMLAND INDUSTRIES. INC. 

The President 
The White House 
Washington, O.C. 20500 

Mr. President: 

December 9, 1983 

Farmland Industries and its member owners strongly support a demand­
oriented agricu1tura1 export pol icy. Currently, there is no U.S. Gov­
ernment program which is more important to the export effort of American 
agricultural producers than the Cormiodity Credit Corporation's Credit 
Guarantee Program (GSM-102). 

The world recession, the oil crisis, and high interest rates have created 
a debt problem in many countries which are major agricultural importers. 
As a result, agricultural importing countries are actively seeking credit 
from Farmland/FAR-MAR-CO and other agricultural exporters. The CCC Cre­
dit Guarantee Program makes credit available to agricultural importers by 
guaranteeing the exporter and the lender that they will be paid. 

In fiscal 1983, Farmland/FAR-MAR-CO sold over half of its total exports 
under the Credit Guarantee Program. The delay in the approval of the 
fi sea 1 1984 credit guarantee program by the Admi ni strat ion has al ready 
hindered FAR-MAR-CO's grain exports. 

Mr. President, at our Annual Meeting last week in Kansas City, delegates 
officially voiced unanimous support for the enclosed resolution: "Agri­
cultural Exports--Cred it Guarantees Urgent 1 y Needed." Al though time was 
limited, over 1,000 delegates and their wives also were able to person­
ally sign the resolution. 

Mr. President, I hereby respectfully submit to ya,u the re solution for 
your consideration. The 500,000 farm families who comprise the Fannland 
system strongly encourage positive action to achieve this urgent, worth­
while objective. 

• 

Sincerely yours, 

~IZ.~ 
. Ken Niel sen 
President 
Farmland Industries, Inc • 



.• - ....... v1..1vnML tM'UKIS--CREOIT GUARANTEES URGENTLY NEEDED 

TO EXPRESS THE CONCERN OF FARMERS ANO RANCHERS WHO OWN THE FARMLAND SYS­
TEM OF COOPERATIVES THAT, BECAUSE OF THE DEPENDENCE OF AMERICAN AGRICUL­

TURE ON A STRONG EXPORT PROGRAM, IT IS A MATTER OF NATIONAL URGENCY THAT 
THE UNITED STATES GOVERNMENT IMMEOIATEL Y ANNOUNCE AN EXPANDED EXPORT 
CREDIT GUARANTEE PROGRAM FOR FISCAL 1984. 

RESOLUTION 

WHEREAS, the economic well-being of American farmers and ranchers affects 
all sectors of the nation's economy; and 

WHEREAS, declining agricultural exports result in lower farm income and 
increased pressures for government expenditures on domestic agricultural 
programs; and 

WHEREAS, the government's budget deficit is not affected by the expansion 
of an "off-budget" credit guarantee program; and 

WHEREAS, there is an erosion of U.S. market shares in declining world ag­
ricultural markets since governments in other agricultural exporting na­
tions are aggressively taking markets away from the United States; and 

WHEREAS, the Com~odity Credit Corporation (CCC) credit guarantee program 
is an extreme1y important agricultural export promotion program and is 
used extensively by Farmland/FAR-MAR-CO and other grain exporters; and 

WHEREAS, the Administration has not yet announced a credit guarantee au­

thorization level for fiscal·year 1984; 

NOW THEREFORE BE IT RESOLVED, THAT THE PRESIDENT OF THE UNITED STATES 
CAUSE TO BE ANNOUNCED AT THE EARLIEST POSSIBLE DATE AN AUTHORIZATION OF 
AT LEAST $6 BILLION OF CCC CREDIT GUARANTEES FOR FISCAL YEAR 1984 AS A 
POSITIVE SIGNAL TO AMERICAN FARMERS AND FOREIGN BUYERS THAT THIS ADMINIS­

TRATION INTENDS TO REGAIN ANO STRENGTHEN OUR POSITION IN THE INTERNA­

TIONAL AGRICULTURAL MARKETPLACE. 



THE WHITE HOUSE 

WASHINGTON 

February 6, 1984 

MEMORANDUM FOR FRED F. FIELDING 

FROM: JOHN G. ROBERTS~ 

SUBJECT: Go ~.merica, Inc. 

George P. Hurdes, President of Go America, Inc., has 
written the President, asking him to support the use of 
the "Go America" symbol throughout government and industry. 
The copyrighted symbol, apparently the principal asset of 
Go America, Inc., is intended by its promoters to be used 
as a means of rekindling pride in American quality and 
productivity. 

Go America, Inc., is not a 50l(c) (3) organization, and it 
would be inappropriate for the Presi'dent to endorse the use 
of a symbol that is the copyrighted property of a private 
corporation. The "Go America" paraphernalia accompanying 
Hurdes's letter suggests that Go America, Inc., intends to 
market the emblem in a variety of ways, and I do not think 
the President should promote this private, commercial 
venture. 

Anne Higgins referred the letter to us, requesting a 
recommendation on a response. A memorandum to Higgins is 
attached, noting that it would be inappropriate for the 
President to endorse the use of an emblem that is the 
copyrighted property of a private corporation. 

Attachment 



THE WHITE HOUSE 

WASHINGTON 

February 6, 1984 

MEMORANDUM FOR ANNE HIGGINS 

FROM: 

SUBJECT: 

SPECIAL ASSISTANT TO THE PRESIDENT 
DIRECTOR OF CORRESPONDENCE 

FRED F. FIELDING 
COUNSEL TO THE PRESIDENT 

Go America, Inc. 

You have requested a recommendation from this off ice on a 
response to the letter from George P. Hurdes, President of 
Go America, Inc., to the President. In his letter Mr. 
Hurdes asked the President to support the use of the "Go 
America" symbol throughout industry and government. 

It would be inappropriate for the President to endorse the 
use of the "Go America" symbol, since it is the copyrighted 
property of a private corporation. Mr. Hurdes may be 
thanked for his supportive comments, but we must decline his 
request for Presidential endorsement of the use of his 
emblem. 

FFF:JGR:aea 2/6/84 
cc: FFFielding/JGRoberts/Subj/Chron 
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Go America, Inc. 
PO. Box 1049 ·Monument, Colorado 80132• (303)488-2815 

The Honorable Ronald Wilson Reagan 
President of the United States 
Washington, D.C. 20097 

Dear Mr. President, 

December 15, 1983 

You have made tremendous strides in bringing our nation out of 
difficult economic times and into a recovery that could be the 
beginning of a new era in world economic stability. 

Your recent rekindling of our sense 
toward a new sense of pride in America. 
extend one step further .... to a renewed 
and productivity. 

of patriotism is a step 
We believe this should 

pride in American quality 

We can once again hone our competitive edge by bringing a 
message to every American: that Pride in Quality American Goods 
and Services in the workplace and in the marketplace, will earn 
us the economic growth and prosperity we all seek. 

Our contribution to this new spirit is the GO AMERICA Symbol. 
It has the potential to unify this cause nationwide. We have a 
nationalistic fervor probably stronger than any other nation in 
the world. If we rally to the call for greater competitiveness 
through quality and productivity, Americans would vastly improve 
not only their own way of life, but help to bring about a new 
prosperity worldwide. 

The GO AMERICA Symbol, similar to the highly successful Advance 
Australia campaign, could be that simple reminder to each of us 
to do our best, to strive for excellence, and to commit to 
competitiveness through quality and productivity. 

Mr. President, we ask for your support by considering the use 
of the GO AMERICA Symbol throughout government and industry. We 
have a corporate team committed to GO AMERICA already working for 
this vital cause. 

We have formed the GO AMERICA Foundation to funnel resources to 
our youth and our labor force to provide the rewards and 
incentives so vitaphasizing quality workmanship and 
productivity. 

©1983 



The GO AMERICA symbol can be a sign to the world that America 
is committed to excellence and stands ready to compete fairly and 
squarely in the world marketplace. It could become the "American 
Label" representing to all of us our national GO AMERICA Spirit! 

Respectfully yours, 

Go America, Inc.™ 



FeLruar-v J3, 1984 

f.'E!'10F'}o.1·WUM FOP. FF.ED F. FIELDING 

FROJv~: P0BE·R'T'Sl7/-,/? °"~--' .,.J -'-·-· y~ 

SUBJECT: Earl c. Beraer 
l 

Earl C. Berger, a California attorney, has written several 
brief letters to Craig Fuller, threatening to place a lien 
on the White House to satisfy what he considers to be an 
outstanding judgment against the United States. Fuller has 
not responded. Berger was the lead attorney in the 
successful class action brought against the United States by 
certain public school teachers, Mar-ch v. United State-s, 506 
F. 2d 1306 (D.C. Cir. 1974). Berger contends that the 
United States has not complied with the Court of Appeals 
instructions on remand, both as to payments owed the 
teachers and attorneys fees owed him. 

The litigation has been 
largely resolved, consistent with the Court of Appeals 
opinion. This week Grossman intends to go into court 
seeking to vacate the judgment against the United States 
under Federal Rule of Civil Procedure 60(b), with the 
consent of the plaintiff class (now represented by counsel 
other than Berger). The basis for the motion will be that 
the judgment has been satisfied. 

Since this matter is still technically an active case, I 
recorrunend referring Berger's letters to Justice for whatever 
reply the attorneys handling the case consider appropriate. 
A memorandum to Jensen accomplishing this is attached. 

Attachment 



19E4 

~.S. DIFhP?~IF? Of JUSTICE 

~~ED F. F1E~DING 

Ic:rl C Ee a r 

?h~ 2~tac~E:c !etters from Earl c. Berger, threatening to 
:,_rpcse a lie:: or: the Wni te House in satisfaction of an 
2 l l esiec uc:: ts ::.anding ~uogrnent against the Uni tea States, are 
re r:rec for atever direct :repl~y .::you consider appropriate. 
vcE: have not responoec in any '\hay. Memberi:: of my staff have 
djscussed this ~atter with Civil Division attorney Theodore 
Grossrnar., whc, is r,andling the case in which Berger was 
involvec. 

Jl'lany thanks. 

Attachment 

FFF:JGR:aea 2/13/84 
cc: FFFielding/JGRoberts/Subj/Chron 



January 25# 1984 

FOR: FRED F. FIELD 

FROM: DAVID B. W1'~LLER 

SUBJECT: Earl C. Berger 

We have received several letters recently from the above-
re individual, a lawyer in California, who advises that 
he will execute a lien against the White House, unless we comply 
,,dth a 1974 D.C. Court of }l_ppeals jqdgment decided in hi.s favor. 

In the ruling, March v. United States, 506 F.2d 1306, the Court 
reversed and remanded a District Court decision denying relief to 
teachers in the Defense Department's Overseas Dependents School 
System, who brought a class action challenging the methods used 
bv DOD to fix teachers' salBries. 

The case spawned litigation involving substantial attorneys' fees 
in which I had some involvement at 'Hogan & Hartson. I suggest, 
therefore, that this matter be reassigned to someone else on the 
staff. 

Our intern, Steve Abrams, has done some initial resea_rch in this 
matter and should be contacted by the attorney to whom you 
reassign the case. 
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:Je ember 28,1983 
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., "I' ~ • I 
1'~ • i', - ' <If ?.-' z_ 

Dear r:ir. :iuller: 

506 Federal 2nd 1306, 
l·Iarch et al v. U.S.A. 

If you do not wish to respond to my letter 
dated Auc;ust 22, 1983, in writing, we can 
discuss the matter in person at the Hotel 
Washington, D.C., where I will be October 2nd to 
October 6th,1983. 

It is my feelinc that all property claimed as owned 

' ' 

~) 

by the U.S.A, can be attached and exec~ted, and will be. 

Bincerely, 
) 

~ i I .l t ~ · < 1 I . 
Earl C. Bereer 
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to ~ teacners and - as their torney. 

Very truly yours, 

Earl C. Berger 

Each of the teachers is and has bEen fully 
sui juri s; out or.ly hessrs. Cole and Groner, 
have received any'pay~ Please see Public 
Law 86-91 as amendec '..'J 1->ublic Law 89...,391; 
to date I have received nothing, while Cole 
and Groner, fiduciaries,have converted over 
a million dollars, and went over to the other 
The Court of Appeals decision must be honored. 
506 Federal 2nd 1306 is res judic&ta. 
If you wish 1 can explain further. 
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side. 
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Tuus it f1us becon1e unr1ecess2"ry 

,. t;,c · ovc-r: c if; ~ .. "' !v "" ~.u rfo·;.Uire incrcaf.;es; tnsy 
·,: i.:l.: ~c'Lo11i'~t..:l~: 1j c.::•-.:t :-~u.;; I:.isc.'.:: 1·.ithout Gtril£ing; 

~ries in districts 
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· ;1 ~.1 '' !,:1;,· 11 1L : 'J-:)·Jl, t!,c amendment - from Coneress. 

;'heir ih1 c• tor ;.1 L that timE:, and on the ~)ppe~l 

:;f th.:: . .::. '·, fror.'.l the injunction rcz;:.uiring such 
l:,ws to b8 honored, ln~' U.>>. •..:ourt of :\ppeals, for the 
J.C. Circuit, on ~ovcmoer 12, 1974, decreed and ordered 
com;;liance witl1 those laws, but to d.ate, some 9 years 
later, the governm8nt has not honored the Court of Appeals' 
decision and or6er for remanding the case to its District 
Court for ju~gment c:oQ,istent with its tlecisio:o. 
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