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THE WHITE HOUSE\ 

WASHINGTON 

November 7, 1983 

MEMORANDUM FOR FRED F. FIELDING 

FROM: JOHN G. ROBERTS~ 

SUBJECT: Railroad Retirement Board 

Becky Norton Dunlop called on Friday to alert us to a 
potential problem in connection .with an appointment to the 
Railroad Retirement Board. Under 45 u.s.c. § 228j (a), the 
President appoints the three members of the Board, by and 
with the advice and consent of the Senate. One member is 
appointed from recommendations by representatives of 
employees and one from recommendations by re resentatives of 
carriers. The carriers have recommended 6 

however, recently testified in ~ 
opposition to Administration proposals concerning the Board, 
and Presidential Personnel has put processing of his 
prospective nomination on hold. Dunlop has asked for our 
advice concerning the President's authority to nominate 
someone other than - - whether Personnel should solicit 
new recommendations' from the carriers, etc. 

It seems clear that the President is not bound to nominate 
-- and that he .should simply ask the carriers for new 
.recommendations. I have begun researching the question to 
confirm this view, but wanted to advise you of the inquiry 
so that it might be appropriately staffed. 
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SUBJECT: Railroad Retirement Board 

Becky Norton Dunlop called on Friday to alert us to a 
potential problem in connection with an appointment to the 
Railroad Retirement Board. Under 45 u.s.c. § 228j (a) , ~the 
President appoints the three members of the Board, by and 
with the advice and consent of the Senate. One member is 
appointed from recommendations by representatives of 
employees and one from recommendations by representatives of 
carriers. The carriers have recommended 

however, recently testified in 
opposition to Administration proposals concerning the Board, 
and Presidential Personnel has put processing of his 
prospective nomi~tion on hold . . Dunlop .w-s asked for our 
advice concerning the President's authority to nominate 
someone other than - whether Personnel should solicit 
new recommendations from the carriers, etc. 

It seems clear that the . President is not bound to nominate 
--and that he should simply ask the carriers for new blo 
recommendations. I have begun researching the question to 
confirm this view, but wanted to advise you of the inquiry 
so that it might be appropriately staffed. 
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45 § 231e RAILROADS 

and amendment of other provisions of this sec­
tion to talce effect Oct. I, 1981, and shall apply 
only with respect to annuities awarded on or 
after Oct. I, 1981, sec section 1129 of Pub.L 
97-35 set out as a note under section 231 of this 
title. 

Effective Date. Section effective on Jan. 1, 
1975, sec section 602(a) of Pub.L 93-445, set 
out as a note under section 23 la of this title. 

§ 23lf. Railroad Retirement Board 

(a) Administration 

106 

Legislative History. For legislative history 
and purpose of Pub.L 93-445, sec 1974 U.S. 
Code Cong. and Adm.News, p. 5702. See, also, 
Pub.L. 97-35, 1981 U.S.Codc Cong. and Adm. 
News, p. 396. 

Library References 
Social Security and Public Welfare <1= 166. 
C.J.S. Social Security and Public Welfare 

§ 89. 

This subchapter shall be administered by the Railroad Retirement Board estab­
lished by the Railroad Retirement Act of 1937 (45 U.S.C.A. § 228a et seq.] as an 
independent agency in the executive branch of the Government and composed of 
three members appointed by the President, by and with the advice and consent of the 
Senate. Each member shall hold office for a term of five years, except that any 
member appointed to fill a vacancy occurring prior to the expiration of the term for 
which his predecessor was appointed shall be appointed for the remainder of the term 
and any member holding office pursuant to appointment under the Railroad Retire­
ment Act of 1937 when this subchapter becomes effective shall hold office until the 
term for which he was appointed under such Railroad Retirement Act of 1937 expires. 
One member shall be appointed from recommendations made by representatives of 
the employees and one member shall be appointed from recommendations made by 
representatives of employers as defined in paragraph (i) of section 231(a)(l) of this 
title, in both ·cases as the President shall direct, so as to provide representation on the 
Board satisfactory to the largest number, respectively, of employees and employers 

· concerned. One member, who shall be the chairman of the Board, shall be appointed 
without recommendation by either employers or employees and shall not be in the 
employment of or be pecuniarily or otherwise interested in any employer or organiza­
tion of employees. Vacancies in the Board shall not impair the powers or affect the 
duties of the Board or of the remaining members of the Board, of whom a majority of 
those in office shall constitute a quorum for the transaction of business. Upon the 
expiration of his term of office a member shall -continue to serve until his successor is 
appointed and shall have qualified. 

(b) Powers and duties 

(1) The Board shall have and exercise all the duties and powers necessary to 
administer this subchapter. The Board shall take such steps as may be necessary to 
enforce such subchapter and make awards and certify payments. Decisions by the 
Board upon issues of law and fact relating to annuities or death benefits shall not be 
subject to review by any other administrative or accounting officer, agent, or 
employee of the United States. 

(2) In the case of-
(A) an individual who will have completed ten years of service creditable un­

der this subchapter. 
(B) the wife or divorced wife or husband of such an individual, 
(C) any survivor of such an individual if such survivor is entitled, or could 

upon application become entitled, to an annuity under section 231a of this title, 
and 

tD) llny 11tht·r i~rw11 ,•ntitk J t11 h:nd its ull'\kr Title II o( the Scci11l Serori'. 1· . 
Act (42 U.S.C.A. § 401 et seq.] on the basis of the wages and self-employmen·t 
income of such an individual (except a survivor of such an individual where such 
individual did not have a current connection with the railroad industry at the 
time of his death); 

the Board shall provide for the payment on behalf of the Managing Trustee of the 
Federal Old-Age and Survivors Insurance Trust Fund and the Federal Disability 
Insurance Trust Fund of monthly benefits payable under Title II of the Social 
Security Act [42 U.S.C.A. § 401 et seq.] which arc certified by the Secretary to it for 
payment under the provisions of Title 11 of the Social Security Acl. 

(:1) Ir lho Bourd findH lhnt an upplicunt iR onlitlccl Lo an annuily or ,lcnlh hcncfil 
undor lho nroviHione of this aubchnpLcr lhan lhc Board shall make an award fixing 
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the amount of. the annuity or benefit, as the case may be, and shall certify' the 
payment thereof as hereinafter provided; otherwise the application shall be denied. 
For purposes of this section, the Board shall have and exercise such of the powers, 
duties and remedies provided in subsections (a), (b), (d), and (n) of section 12 of the 
Railroad Unemployment Insurance Act (45 U.S.C.A. § 362] as are not inconsistent 
with the express provisions of this subchapter. The Board is authorized to delegate 
to any member, officer, or employee of the Board any of the powers conferred upon 
the Board by this subchapter, excluding only the power to prescribe rules and 
regulations, including the power to make decisions on applications for annuities or 
other benefits: Provided, however, That any person aggrieved by a decision on his 
application for an annuity or other benefit shall have the right to appeal to the Board. 
Notice of a decision of the Board, or of an employee thereof, shall be communicated to 
the applicant in writing within thirty days after such decision shall have been made. 

(4) The Board shall from time to time certify to the Secretary of the Treasury the 
name and address of each individual entitled to receive a payment, the amount of 
such payment, and the time at which it should be made, and the Secretary of the 
Treasury through the Division of Disbursements of the Treasury Department, and 
prior to audit by the General Accounting Office, shall make payment in accordance 
with the certification by the Board. 

(5) The Board shall establish and promulgate rules and regulations to provide for 
the adjustment of all controversial matters arising in the administration of this 
subchapter . . All rules, regulations, or decisions of the Board shall require the 
approval of at least two members, and they shall be entered upon the records of the 
Board, which shall be a public record. 

(6) The Board shall gather, keep, compile, and publish in convenient form such 
records and data as may be necessajj' to assure proper administration of this 
subchapter, including subdivision (2) of1this subsection. ri:he Board shall have power 
to require all employers and employees and any officer, board, commission, or other 
agency of the United States to furnish such information and records as shall be 
necessary for the administration of this subchapter, including subdivision (2) of this 
subsection. The several district courts of the United States and the District Court of 
the United States for the District of Columbia shall have jurisdiction upon suit by the 
Board to compel obedience to any order of the Board issued pursuant to this section. 
The orders, writs, and processes of the District Court of the United States for the 
District .of Columbia in such suits may run and be served anywhere in the United 
States. Witnesses summoned before the Board shall be paid the same fees and 
mileage that are paid witnesses in the district courts of the United States. The 
Board shall make an annual report to the President of the United States to be 
submitted to Congress. 

(7) Notwithstanding any other provision of law, the Secretary of Health and 
Human Services shall furnish the Board certified reports of wages, self~mployment 
income, and periods of service and of other records in his possession, or which he may 
secure, pertinent to the administration of this subchapter, the Railroad Unemvloy­
ment Insurance Act (45 U.S.C.A. § 351 et seq.], the Milwaukee Railroad Restructur­
ing Act (45 U.S.C.A. § 901 et seq.], and the Rock Island Railroad Transition and 
Employee Assistance Act (45 U.S.C.A. § 1001 et seq.]. The Board shall furnish the 
Secretary of Health and Human Services certified reports of records of compensation 
and periods of service reported to it 'pursuant to section 231h of this title, of 
determinations under section 231a of this title, and of other records in its possession, 
or which it may secure, pertinent to subsection (c) of this section or to the administra­
t:io:i cf t.be Sxia1 E-ecurity Act 42 C..S.C.A. § 301 et seq.] a.a affected by section zn'l 
of this tit le. Such certified reports shail be eonc!us1ve in adJu<hcat1on as to thP. 
matters covered therein: Provided, however, That if the Board or the Secretary of 
Health and Human Services receives evidence inconsistent with a certified report and 
the application involved is still in course of adjudication or otherwise open for such 
evidence such recertification of such report shall be made as, in the judgment of the 
Board or the Secretary of Health and Human Services, whichever made the original 
certification, the evidence warrants. Such recertification and any subsequent recerti­
fication shall be treated in the same manner and be subject to the same conditions as 
an original certification. 

(8) Any department or agency of the United States maintaining records of military 
service, at the request of the Board, shall certify to the Board, with respect to any 



THE WH I.TE HOUSE 

WASH l,N GTO N 

December 6, 1983 

MEMORANDUM FOR FRED F. FIELDING 

FROM: JOHN G. ROBERTS~ 

SUBJECT: Railroad Retirement Board 

On November 4, 1983 Becky Norton Dunlop alerted us to a 
potential problem with an appointment to the Railroad 
Retirement Board. As I explained in my memorandum to you of 
November 7, the President appoints the three members of the 
Board, by and with the advice and consent of the Senate. 
One member is appointed from recommendations by representa­
tives of employees and one from recommendations by repre-

' sentatives of carriers. The -carrie-.rs have recommended 
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THE WHITE HOUSE 

WASH I NGTON 

December 6, 1983 

MEMORANDUM FOR BECKY NORTON DUNLOP 

FROM: . 

SUBJECT: 

DEPUTY ASSISTANT TO THE PRESIDENT 
PRESIDENTIAL PERSONNEL 

FRED F. FIELDING,, Orig . s i gned by FFF. 
COUNSEL TO THE P~ESIDENT . 

Railroad Retirement Board 

On November 4, 1983, you asked our advice concerning the 
authority of the President to nominate members of the 
Railroad Retirement Board. Specifica,lly, you a~ked whether 
the President could nominate 

John Roberts of this office advised vouon November 9 that 
the President need not proceed ~ith - nomination, b. 
and that if your office wanted to nominate someone else you Lt, 
should solicit new recommendations from representatives of · 
employers, as provided in 45 u.s.c. § 23lf(a). That statute 
specifies that the President shall appoint the three members 
of the Board, by and with the advice and consent of the 
Senate, and that: 

One member shall be appointed from recommendations 
made by representatives of the employees and one 
member shall be appointed from recommendations 
made by representatives of employers as defined in 
paragraph (i) of. section 231(a)(l) of this title, 
in both cases as the President shall direct, so as 
to provide representation on the Board satisfactory 
to the largest number, respectively, of employees 
and employers concerneq. · 
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We reiterate our .advice that the President is not required 
to nominate and that you 
should solicit new recommendations from representatives of 
~s if the decision is made not to nom~nate 1111111-

FFF:JGR:aea 12/6/&3 
cc: FFFieldi.ng/JGRoberts/Subj/Chron 
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THE WHITE HOUSE 

WASHINGTON 

February 3, 1984 

MEMORANDUM FOR FRED F. FIELDING 

FROM: 

SUBJECT: 

JOHN G. ROBERTS~ 

Power of the President to Remove 
Members of the Railroad Retirement 
Board 

Presidential Personnel has asked for an opinion from our 
office concerning the authority of the President to remove blp 
members of the Railroad Retirement Board ("the Board") from 
office, particularly those in a holdover status. I have 
worked on questions concerning the Board in the past -- you 
,nay recall the dispute concerning whether the President was 
required to to 
the Board as the choice of carrier representatives -- an 
have begun to research this question. I send it over at 
this point only to alert you to the inquiry, and for formal 

; staffing. 

I would point out, however, that my preliminary view is that 
· the President may not remove members of the Board, even 
those in a holdovers"tatus. The Board is an "independent 
agency" and appears to have quasi-judicial functions, see 
45 U.S.C. § 231£. The members serve fixed five-year terms, 
and there is a statutory holdover provision. I will advise 
further when I have completed some additional research. 
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THE WHITE HOUSE 

WASHINGTON 

February 27, 1984 

MEMORANDUM FOR FRED F. FIELDING 

FROM: 
- ,; ,,., , 

JOHN G. ROBERTS) 7 .,,,____ 

SUBJECT: Power of the President to Remove 
Members of the Railroad Retirement Board 

By memorandum dated February 3, 1984, I advised you of a 
request from Presidential Personnel for an opinion as to 
whether the President may remove members of the Railroad 
Retirement Board from office. I noted that I doubted that the 
President had such authority, in light of the establishment of 
the Board as an "independent agency" and the fact that the 
Board performed quasi-judicial functions. Additional study 
has confirmed my initial view that the President may not 
remove the members of this Board. 

Officers performing largely executive functions cannot be 
insulated by Congress from the President's removal power, 
Myers v. United States, 272 U.S. 52 (1926), but those 
performing quasi-judicial or quasi-legislative functions may 
be accorded such independence from Presidential control by 
Congress, Humphrey's Executor~- United States, 295 U.S. 602 
(1935); Wiener v. United States, 357 U.S. 349 (1958). In this 
case there can be little doubt that Congress intended to 
protect the members of the Board from removal by the 
President. The statute specifies fixed terms of five years 
for Board members (with a holdover provision) and, as noted, 
establishes the Board as an "independent agency." 45 u.s.c. 
§ 23lf(a). The issue, accordingly, is whether the Board 
members perform quasi-judicial or quasi-legislative functions. 
If they do, Congress acted within its constitutional authority 
in insulating the members from removal; if not, the President 
may constitutionally fire the Board members despite Congress's 
intent that they not be subject to removal. 

The duties of the Board are clearly judicial in nature. The 
basic function of the Board is to make awards and certify 
payments under the Railroad Retirement Act of 1974. 45 u.s.c. 
§ 23lf(b). That Act established criteria for the award of 
annuities and death benefits to certain employees. The Board 
is authorized to issue subpoenas, administer oaths and examine 
witnesses, and receive evidence in order to determine if 
applicants are entitled to awards under the Act. Id. 
§ 231f(b) (3). Decisions by the Board upon issues of law and 
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fact are not reviewable by any other administrative or 
accounting officer, id. § 231f(b) (1), and orders of the Board 
may be enforced in district court, id. § 23lf(b) (6). 

Since the Board performs the quintessentially judicial 
function of determining whether applicants are entitled to 
payments under the terms of a statute, Congress may 
constitutionally insulate the members from removal by the 
President. As noted, I think Congress has done so, by 
establishing the Board as an independent agency whose members 
serve fixed terms. 

One of the Board members is holding office pursuant to the 
statutory holdover provision. This is irrelevant to the 
question of the President's removal power. If the President 
can remove an officer, a holdover provision will not protect 
the officer from removal. This was, of course, the crux of 
our position in both the Legal Services and Civil Rights 
Commission cases. The converse, however, is also true: if 
the President cannot remove an officer, he still cannot 
when the officer is in a holdover status. The holdover 
is simply a part of the term fixed by Congress. 

do so 
period 

A memorandum to Dunlop, who raised the question initially, is 
attached. 

Attachment 

cc: Steve Abrams 
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THE WHITE HOUSE 

WASHINGTON 

February 27, 1984 

MEMORANDUM FOR BECKY NORTON DUNLOP 

FROM: 

SUBJECT: 

DEPUTY ASSISTANT TO THE PRESIDENT 
FOR PRESIDENTIAL PERSONNEL 

FRED F. FIELDING Orig. eigned by FFF 
COUNSEL TO THE PRESIDENT 

Power of the President to Remove 
Members of the Railroad Retirement Board 

You have asked for our opinion concerning whether the 
President has the authority to remove members of the Railroad 
Retirement Board. After careful consideration we are 
compelled to conclude that the President lacks such authority. 

Congress may not, consistent with the Constitution, insulate 
officers who perform largely executive functions from 
Presidential removal. Myers~- United States, 272 U.S. 52 
(1926). Officers who perform quasi-judicial or quasi-
legislative functions, however, may be insulated from Presi­
dential removal, if Congress so directs. Humphrey's Executor 
v. United States, 295 U.S. 602 (1935); Wiener v. United 
States, 357 U.S. 349 (1958). 

In this case it seems clear that Congress has attempted to 
insulate the members of the Railroad Retirement Board from 
Presidential removal. The Board is established as an "in­
dependent agency," and its members are accorded fixed terms of 
five years, with a holdover provision. 45 u.s.c. § 231f(a). 
It also seems clear that the Board performs quasi-judicial 
rather than largely executive functions. It is the principal 
function of the Board to make awards and certify the payment 
of annuities and death benefits to eligible applicants under 
the Railroad Retirement Act of 1974. 45 U.S.C. § 231f(b). In 
the discharge of this responsibility the Board is authorized 
to issue subpoenas, administer oaths and examine witnesses, 
and receive evidence. The Board's decisions on issues of law 
and fact are not otherwise reviewable by accounting or 
administrative officers, and Board orders may be enforced in 
district court. 

In sum, by establishing the Board as an independent agency 
whose members serve fixed terms, Congress has evinced the 
intent to insulate Board members from Presidential removal. 
Such insulation is constitutional because the Board members 
exercise quasi-judicial functions. Accordingly, the President 
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may not remove the members of the Railroad Retirement Board. 
The fact that a member may hold office pursuant to a holdover 
provision does not affect this conclusion. 

FFF:JGR:aea 2/27/84 
cc: FFFielding/JGR:>berts/Subj/Chron 
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THE WHITE HOUSE 

WASHINGTON 

February 3, 1984 

MEMORANDUM FOR FRED F. FIELDING 

FROM: 

SUBJECT: 

JOHN G. ROBERTS~, 

Power of the President to Remove 
Members of the Railroad Retirement 
Board 

Presidential Personnel has asked for an opinion from our 

c-: 
C 
"C 
-< 
I 

;c 
(1) 
Q) 

<O 

~ .., 
(1) 

!!!. 
C. 
(1) 
:::, ..... 
iii" 
;o 
(1) 
n 
0 .., 
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office concerning the authority of the President to r~move 
members of the Railroad Retirement Board ("the Board") from 
office, particularly those in a holdover status. I have b 
worked on questions concerning the Board in the past -- you I 
may recall the dispute concerning whether the President was V? 
required to ••••• ••-••••••• to 
the Board as the choice of carrier representatives-~ an --
have begun to research this question. I send it over at 
this point only to alert you to the inquiry, and for formal 
staffing. 1 · 

I would point out, however, that my preliminary view is that 
the President may not remove members of the Board, even 
those in a holdoverstatus. The Board is an "independent 
agency" and appears to have quasi-judicial functions, see 
45 ·U.S.C. § 23lf. The members serve fixed five-year terms, 
and there is a statutory holdover provision. I will advise 
further when I have completed some additionai -research. 
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classified to subchap.te:- G of ClH\~Jtcr 9 of Title 26, I. FL t""'!. 
1939 and is now classifl.ed to chapcer 23 'Jf Title 26. 
I. R. C. 1954. Section .; of act Fel:J. 10, 1939, c:i. 2, 53 
Stat. 1, which act enacted Tltle 26, I. R. C. 1939, pro­
vided that all laws and parts of laws codifl.ed into the 
I. R. C. 1939, to the extent that they related exclu­
sively to ir..tern~~l re,,enue laws, were repealed. See en­
acting sections preceding section 1 of Title 26, I. R. C. 
1939, 53 Stat. l. Provisions of I. R. C. 1939 were generally 
repealed by section 7851 of Tit le 26, I R. C. 1954 (Act 
Aug. 16, 1954, ch. 736, 68A Stat. 3). See , also se~tlon 
7807 of Title 26, I. R. C. 1954, respecting rules in effect 
upon enactment of I. R. C. 1954. See. also, Codificarion 
Note for forrner sections 1101-1103 and 1105-1110 
of Title 42, The Public Health and Welfare, set out pre­
ceding section 1101. for distribution of sections 1101--
1110 in Title 26, I. R. C. 1939 and I. R. C. 1954. 

Section 102 of Title 5, referred to in subsec. (c), which 
related to expenditur% ior newspapers, was section 102 
of tltle 5 prior t.o its revis:on by Pub. L. 89-554, and 
was repealed by act Aug. 2, 19-16, ch. 744, § 17 (a.), 60 
Stat . 811. 

Railroad Retirement Act of 1937, referred to in subsec. 
(c), ls classified to sections 228a to 228c-l, 228e-2'.l8h, 
and 228: to 228&-2 o f this title . 

Railroad Ret.1.rement Act of 1935, referred to in subsec. 
(c), is :;et out in note under sections 215 to 228 of this 
title . 

This Act. referred to in subsec. (c), has refere,.-,ce to 
act June 23, 1948, whlch is classified to sections 228c, 
228c note, 228e; 228e note, 358, 358 note, 360 and 361 of 

this tltle. 
AMENDME!n'S 

1966---Subsec. (a). Pub. L. 89-700 substituted "0.25 per 
centum" for "0.2 per centum." 

195&-Subsec. (a ). Pub. L. 85-927 substituted provi­
sions directing Secretary of Treasury to maintain In the 
unemployment trust f'.tnd established pursuant to section 
1104 of Title 42 an account to be known as the railroad 
unemployment insurance e.dmlnistration fund, for pro­
visions wl1ich established ra!lroad unemployment insur­
ance admlnist.ratlon iund in Treasury of United States. 

191&-Subsec. (a) (i). Act June 23, 1948, changed the 
computation of the admlnlstratlon funds. 

EFFECTIVE DATI OF 1953 AMEND,-!E:-l'T 

Amendment of subsec. (a) by Pub . L. 85-927 effectlve 
September 6, 1958, e:{cept as otherwise indicated, see 
section 207 (c) of Pub. L. 85-927. set out as a note under 
section 351 of this title. 

EFFECTIVE DATE OF 19 1!0 A.:'.-tE::,,."1)MENT 

Efl'ectlve date of act Oct . 10, 1940, see note under 
sectlon 351 of this title . 

SECTION REFERRED TO 1:-t OTHER SECTIONS 

This section ls referred to in sections 360, 362 of this 
tl tle . 

§ 3n2. Dut ies and powers of Board. 

(a) \Yitnesses; subpenas, sen-ice, fees, etc, 
For the purpose of any investigation or other 

proceedi:1g relative to the determination of any right 
to benefits, or relative to any other matter within 
its jurisdiction under this chapter , the Board shall 
have the power to issue subpenas requiring the at­
tendance and testimony of witnesses and the produc­
t.ion of any evidence, documentary or otherwise, that 
relates to any matter under investigation or in ques­
tion, before the Board or any member, employee, or 
representative thereof. Any member of the Board 
or any of its employees or representatives desig­
nated by it may administer oaths and :i.ffirmations, 
examine witnesses, and receive evidence . Such at ­
tendance of witnesses and production of evidence 
may be required from any place in the United States 
or any Territory or possession thereo f at any desig­
nated place of hearing. All subpenas may be serv2d 
and returned by anyone authorized by the :Soard 

in the same m:i.nner as is now provided :):: :.,,· '. 
the service and return by United States r,,:i~:;, .... :, 
subpenas in suits in equity. Such service c.: 0• ·.- ,: 

be made by registered mail or by cer;;L".ed :-::,,:: ,,~ : 
in such case the return post .. office rece;pt s:,.,:; 
proof of service . V/itnesses sumn,oned in tlcc,,~-:­
ance with this subsect.ion shall be paid the sai:c•.' : ,., , 
ancl mileage as are paid witnes;;es in the rl::,~·.:·. 
C:)Urts of the United States. 

(b) Enforcement of subpenas by court'.;; co:ilem~:s : 
service of orders, writs, or processes . 

In case of contumacy by, or refusal to ob,;;y '.'. ,::'.:,­
pena Ja·.vfully issued to, any person, the Boc>.~d ::: .. ·: 
invoke the aid of the district court of the C-:1: ._, •: 
States or t.he United States courts of any Te,~::,:::: 
or possession, where such person is found or re,:.:,., 
or is otherwise subject to service of process , or ::-:~ 
Un"ited States District Court for the Di~~::c'. 
of Columbia if the investigation or proceedins :~ 
being carried on in the District of Columbia . or ::-.,, 
United States District Court for the :'.'lor•.i,,:~:'. 
Dis trict of Illinois, if t he investigation or proce,2,!,::~ 
is being carried on in the Northern District of :::. • 
nois, in requiring the attenda:1ce and testii'!:K,:: 
witnesses and the production of evlde:1ce. A:-,::.,:"·:: 
court shall issue an order requiring such persc:: ·., 
appear before tl1e Board or its specified emp,cyec c: 
representative at the place specifled in the sut;:c:-:.i 
of the Board, whether within or without the jud:::.:i, 
district o[ th_e court, there to produce evidence.:: CJ 

ordered, or there to give testimor..y cor.cernir.:: :r.·· 
matter under investigation or in qt:.estion; :ind .i.:-.:: 
failure to obey such order o1 the court may he pt::> 
ished· by said court as a contempt thereof. .'-.:: o~ ­
ders, writs, and processes in any such p:ccec:.::::~ 
may be served in the judicial district of t!l.e d:o': :: :: 
court issuing such order, writ, or proce;:s, exec;:, 
that the orders, writs, and proceS<:es of the l:'n1'.ec.: 
Star.es District Court for the District of Co,:11:,:;:., 
or of the United States District Coun :or ::,~ 
Northern District of Illinois in such proceedings!':'.,:; 
run and be served anywhere in the united St;,.,e:. 

(c) Repealed. Pub. L. 91-i52. title Il. § ~~~. Oct. 1:,. 
1970, 84 Stat. 930. 

(d) Information as confidential, 
Information obtained by the Board in co!1r.cc:'.c 

with the administration of thls chapter sh:iU :-:o: ·J,• 

revealed or open to inspection nor be pubii.o'.,~c ::, 
any manner revealing an employee's identi,y: P~'.­
vided, however, That (il the Board may arr:ini::? :c~ 
the exchange of any information with gove:-nrr:c:·.:::il 
agencies engaged in functions related to the ;,_c.,-:;~-.­
istration of this chapter ; (ii) the Board ma:r d!.sc:c•,c 
such information in cases in which the Board ::ccc!5 
that such disclosure is clearly in furtherance of ::,~ 
interest of the employee or his estate: and ( lLi' :;.:'.Y 

claimant of benefits under this chapter shall, 1.:;.;-0n 
his request, be .supplied with information frcn: :::c 
Board's records pertaining to his cla:.m. Subjc-c, '..J 

the provisions of this section, the Board mtW fum.'..':: 
such information to any person or organization :i;;- :: 
payment by such person or organizarJon :o :,;:•' 
Board of the cost incurred by t'he Board b:r ~~:1,,0:, 
thereof; and the amounts so paid to t:,e Board<:.-.:·. 
be credited to the railroad unen19loyme:1t :::s·:~:c:·.:c 
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t~--·" '<t-pt.\on fund established pursuant to section 
c.-· r. o: this title; 

, c•l Cert ification of claims; authorization of em­
, ,•loyec to make payment; bond, 
;::f Board shall provide for the certification of 

,::,:!":°!, for· benefits and refunds and may arrange 
: -::i : 0 ~ par~ial sett:ements at such times and in 
~::c:: manner as may appear to the Board t o be ex­
p-·•:::ent . The Board shall designate and authorize 
c:-.c o~ more of its employees to sign vouchers for the 
;r.vr:1ent of benefits and refunds under this chapter. 
r::,c •: such employee shall give bond, in form and 
h:-:-'. :-.; :-:'. fixed by the Board, conditioned upon the 
'. .-.:·.'.'.·.:\ pe:-formance of his duties. The premiums 
-:.:· o:: $UCh bonds shall be paid from the fu..'1d and 
:- , ::H c tc: be a part of the expenses of administering 
::·.:, ch::.pter . 

: , ( oopC'ration with other agencies administering 
c•a·mplo:,ment, sickness, or maternity compensa-
111 =" lc:v·:=: ag-reements. 

-:-: ,._. Boc:rct may cooperate \1·ith or enter into agree­
r:-:!:.: ·,c.'.:h ;hf appropriate agencies charged with the 
.. ~;.:,.i::t:·at:or. o: Stat.e, Territoriai , Federal. or 

. .. unempbyment.-compensation or sicknes.s 
-,:· ~:11;,l'Jyment offices, ,,·::th respect to investi­

..... -::.< :he exchange of information and services, 
. , : '.~':<:mer.t, m::i!.ntc'nance, and use of free em­

:-. :,::; ,-:.: .,, :·;;"e :&ciiities, and such other matters as 
· .. " B :,:·c d 0 e:ns e;.:pediem. in connedion with the 
h::::·.::::!":rnL0~1 of this chapter , and may compe::i­
i<,:•: a:,y such agency for services or facilities sup­
; >: ,.::- t~;e Board in connection with the ad.min­
_,::;. '.j · :, of this chapter. The Board may enter also 
::·:.r, u;:ree::nent..< with any sucl, agency, pursuant to 
•0 : .:~'- r.:,:-- u.ne.mployment or sickness benefits pro­
·.:·: •j :2, ::-:-- this chapter c r any o~her unemploy­
:·.• :.: -c-'•::.;:,c>::.s2tion or sickness Jaw, mi;.y be paid 
·.:.:- ,·;:·;: r.. s:ngle agency t.o persons who have, dur­
.: .. :> 1"':"iod on the ba.s!.s of which eligibility for 
.. ·,_ ,:·~-:, t:0:1 of benefits is determined w1der the 
... :·.·: ::. ::~:~:c·ed by s"ch ageney or under this chs.p­
:,: ( :· trJ:::. pe,formed services covered by one or 
:·. :•.- " '. ,:d1 laws, or performed services ,vll.ich con­
•.:.-.·~ ·.•:· (·m;,lo)·ment as defined in this chapter: Pro­
::::•·::. Tr.~ct the Board finds that any such agree­
:-:: •·:·.: :.< fair and reasonable as to all affected 
: : . '.,/· :- t-:~ ~-S. 

,. ' lkndits ,dso subject to a State law; mutual re-
1m!,t:rsc.ment. 

::. t: •.-: c~:,,lning whether an employee has qualified 
: L!- :.c:;:.s i;, accordance with section 353 of this 

:.:-.::: i:: determining the amount of benefits 
;,:.:::: t.o such employee in accordance with sec­
:>:,~· a• and (c) of this title, the Board is 

:._ ·.-: :<.:c·c: :o consider as employment (and com­
;-·c.•c.:'o:, tbe,·efor) services for hire other than em.-

::::·.c:·:. <and remuneration therefor) i.f such serv­
:-, ~0 :- 1:i:-e are subject to an unen1ployment or 
· -,· ·.,., .. , cc,mpensation Jaw of any State, provided 
• -' = .. ~ ~ :: S:,2te has agreed to reimburse the United 
--•:...:,_. ,t:ch Portion of the benefits to be paid P,)on 
· -r:. b:c.c:s w such employee as the Board deems 
.,. ~.: ... :_:. :~• .-:....rl.:,,. arnotn1ts collected pursuant to this 

~;': ~~·!: s:1al! be crec.' ted to the account. 
· · ·, S:.:,.::. !:·: determinir:g whether an employee 
' .. ·.'.:, :-J, une::r;pJoy:me:1t or sickness bene:Sts 

under an unemployment or sicJr..ness compensation 
law of such State, and in determining the amount of 
unemployment or sickness benefits to be paid to such 
employee pursuant to such unemployment or sick­
ness compensation law, considers as serviees for hire 
(and remuneration therefor) included within the 
provisions of sueh unemployment or sickness com­
pensation law, employment <and compensation 
therefor), the Board is authorized to reimburse 
such State such portion of such unemployment or 
sickness benefits as the Board deems equitable ; such 
reimbursements shall be paid from the account , and 
are included within the meaning of the word "bene­
fits" as used in this chapter. 

(h) A sistance from employers and labor organ iza­
tions; compensation. 

The Board may enter into agreements or arrange­
ments with employers, organizations of employers , 
and railway-labor organizations which are duly or­
ganized in accordance with the provisions of the 
Railway Labor Act. for securing the performance of 
services or the use of facilities in connection with the 
administration of this chapter , and may compensate 
any such employer or organiza ion thereior upon 
such reasonable basis as the Board shall prescribe . 
but not to exceed the additional expense incurred by 
such employer or organization by reason of the per­
formance cf such sen-ices or making available the 
use of such facilities pursuant to such agreements or 
arrangements. Such employers and organizations, 
and persons employed by either of them. shall not be 
subject to section 66 of Title 5. 

(i) Free employment offices: r egistration of unem­
ployed; statements of sickness; reemployment. 

The Board may establish, maintain, and operate 
free employment offices, and may designate as free 
employment offices facilities maintained by (i) a 
railway labor organization which is duly authorized 
a::d designated to represent employees in accordance 
with the H.a ilway Labor Act, or <ii) any other labor 
organization which has been or may be organized in 
accordance with the provisions of the Railway Labor 
Act, or <iii) o::ie or more employers. or (iv) an or­
ganization of employers. or (v) a group of such em­
ployers and labor organizations. or (vi) a State , 
Territorial, foreigri, or the Federal Government . 
The Board may also enter into agreements or a r­
rangements with one or more employers or railway 
labor organizations organized in accordance with 
the provisions of the Railway Labor Act, pursuant to 
which notice of the availability of work and the 
rights of employees with re"pect t.o such work under 
agreements between such employers and railway 
labor organizations may be filed with employment 
offices and pursuant to which employees registered 
with emplo;ment offices may be referred to such 
work. 

The Board shall prescribe a procedure for regis­
tration of unemployed employees at employment 
offiees. Such procedure for registration shall be pre­
scribed with a view to such registration affording 
substantial evidence of the days of unemployment 
of ihe employees who register. The Board may , 
when such re6istration i~ made personally by an 
employee. accept such registration as initial proof 
of unemployment sufncient to certify for payment a 
claim for benefits. 

~- ~-,,.-~~,..,._ ·~?-
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it will have paid or will pay benefits for days of 
sickness resulting from such infirmity. Upon notice 
to the person against whom such right or claim 
exists or is a,$erted, the Board shall have a lien 
upon such right or claim, any judgment. obtained 
thereunder, and any sum or damages paid und er 
such right or claim, to the extent of the amount to 
which the Board is entitled by way of reimbursement . 

(n) Sickne~s benefits : examinations; information and 
n'ports ; contracts and expenses for examina­
tions. 

An:< employee claimin.g, entitled to. or receiving 
sickness benefits under this chapter may be re­
c;:Jreci to take such examination, physical, medical, 
mental, or otherwise, in such manner and at such 
times and by such qualified individuals , including 
medical officers or employees of the United States 
o;· a State, as the Board may prescribe. The place 
o,· pJa.ces of examination shall be ,reasonably con­
,;enient for the employee. No sickness benefits shall 
be payable under this cha.pter ,•:ith respect to any 
period during which tl1e employee unreasonably 
refuses to take or willfully obstructs an examination 
as presc.ribed by the Board. 

A:1y doctor who renders any attendance, treat­
r.:ent, attention, or ca.!"e, or performs any examina­
;ie;,1 with respect to a sickne:.s of an employee, upon 
"·:iich a claim or right to benefits under t.his chapter 
1s b3sed, shall furnish the Board, in such manner 
and form and at such times as the Board by regula­
tions may prescribe, information and reports rel­
at.ire thereto and to the condition of the employee. 
:'\J: application for sickness benefits under this 
cl,3pter shall contain a waiver of any doctor-patient 
;J,i\·iJege that the employee ma.y have with respect 
t.o a.ny sic.kness period upon which such application 
i, based: ProvicLcd, That such information shall not 
ire ci1sc:osed. by t.he Bo:ard except in a court proceed-
1:ig- relating to any claim for benefits by the em­
pioye-e under th.is chapter. 

Tbe Board may enter into agreements or a.rrange­
m~;:::.s with doctors, hospitals, clinics, or other per­
so:1s ior securing the examination, physical, medicaJ , 
:1:ent.?.l, or othen1:ise, of employees claiming, en­
t'.:led to, or receiving sickness benefits under this 
c~_:;_p~-er and the performa.nce of se!·vices or the use 
< facilities in connE-Ction w'ith the execution of 
>ic.:e:nents o: sickness. TJ1e B:)ard m.a.y compensate 
:,:::-· such docwrs, hospitals, clinics, or other persons 
~- ,::1 ,;ucli reasonable basis as the Board shall pre­
,.: :· ibe. Such d-:ictors. hospitals, clinics, or other per­
s.:·,s ar.d persons employed by any of them shall not 
o-:: subject to section 66 of Title 5. Ir: the event that 
; "e Board pays for the physical or mental exam.ina­
t:oa of an employee or for the execution of a state-
1>.(·::t of sickness a.nd such en1.ployee's claim' for 
benefits is based upon such examination or state­
r::e:·,:, the Boa:·d sha.11 deduct from any sick.,."less bene­
'.'.·,s payabie t.o the employee pursuant to such claim 
,:1ch 2.mount as, in the judgment of the Board, is a 
:n'.~ ,rnd re3sot.able charge for such examination or 
,·,:e,c::io:1 of such statement. 

(u) Liability of thi rd party for sickness; reimbur:se­
mcnt of Hoard. 

B,•ncfils pa:,able to an employee with respect to 
c':i:,, of sickness shall be payable regardless of the 
i::di,lity of any person to pay damages for such 
i::": :c,Hy. The Board shall be entitled 1.0 reimburse­
:r.c,-,t from any sum or damages paid or payable t.o 
:ct;ch L'n,ployee or other person through suit, com­
; :r,m!sc. !'ettlement, judgmer,t,, or otherwise on ac­
·c ·.:;:• of any liability (other than a liabilitv under a 
'.· ~:·.h , sickr.css, accident, or similar insur~nce pol­
. , .. i.,:a:,ld upo:1 such infirmity, to the extent that 

(p) Disqualification to execute statements of sickness 
or receive fees. 

The Board may, after hearing, disqualify any 
person from executing statements of sickness who , 
the Board finds, Ci> will have solicited, or will have 
employed another to solicit, for !1imself or for an ­
other the execution of any such statement, or (ii) 
will ha\'e made false or misleading sta.tements to 
the Board, to any employer, or to any employee, 
in connection with the a warding of any benefits 
under this chapter, or (iiil will have failed to submit 
medical reports and records required by the Board 
under this chapter, or Viill have failed to rnbmit 
any other reports, records, or information required 
by the Board in connection with the administration 
of Lhis chapter or any other Act heretofore or here­
after adi.,;.,;~tered by the Board, or (iv) will have 
engaged in any malpractice or other professional 
misconduct. No fees o;· cha:·ges of any kind shall 
ac.crue to any such perrnn from the Board after 
his disqualification. 

(q) Investigation~ and research with r«spect to acci­
dents and disabilities. 

The Board shall engage in and conduct research 
projects. investigations , and studies with respect to 
t.he cau,e, care, and prevention of, and benefits for, 
accident.s and disabilities and other subjects deemed 
by the Board to be related thereto, and shall recom­
mend legislation deemed ad\·isable in the light of 
such research project.s. irl\"estigations, and studies. 
(June 25, 1938, ch. G80, § 12, 52 Stat. 1107 ; Jun.e 
20, 1939, ci1. 227, § 16, 53 Stat. 848; Oci:. 10, 1940, 
ch. 8~2. §~ 23, 24, 54 Stat. 1099; July 31, 1946, ch. 709, 
ss 319-323, 60 Stat. 739, 740; June 25, 1948, ch. 646, 
§§ 1, 32 (b), 62 Stat. 878,895,991; May 24, 1949, cb. 
139, § 127, G3 Stat. 107; Oc.t. 28, 18·19, ch. 782, title 
XI, § 1106 (a) , 63 Stat. 1972 ; Aug. 12, 1955, ch. 869 . 
§ 6, 69 Stat. 716; Sept. 6, 1958, Pub. L. 85-927 , pt. II, 

§ 206, 72 Stat. 1783 ; June 11, 1960, Pub. L. 86-507, 
§ 1(37), 74 Stat. 202; Oct. 30, 1966, Pub . L. 89-700, 

title II, ~ 206, 80 Stat. 1087; F'eb. '15, 1968, Pub. L. 

90-257, title n, § 206, 82 Stat. 25; Oct. 15, 1970, Pub. L . 

91-4.52, title II, § 239, 84 Stat.. 930.) 

RL"'FEP.ENCES lN 'I'EXT 

Railway Labor Act, referred to in sub&ecs. (h) and (1) , 
is ch:..ssified to chapter 8 of this title. 

Section 66 of Title 5, referred to in subsecs. (h) and 
(n), was repealed by act June 25, 1948, ch. 645, § 21, 62 
Stat. 862, eff. Sept. 1, 1948, and is coYered by section 209 
of Title 18, Crlmes and Criminal Procedure. 

The civil service laws, referred to in the catchline and 
text of subsec . (l ) , are classified generally to Title 5, 
Government Organization and Employees . 

Said Act, referred to in subsec. (I), has reforence to tl::e 
Railroad Retirement Act of 1937, whlch is classified to 
sections 228-a to 228c-l, 228e-228h , and 228i to 228s-2 of 
'this tltie. 

Section 205 of act June 24, 1937, referred to ln subsec . 
(I), 1s not classified to the code. 

,.,.. '°'~ -Y:(:f'r.'.'"~ "'),W<f'-

f•' , 
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the hearing that resulted in his dismissal. 
In the absence of such an allegation, even 
assuming plaintiff could substantiate his 
averment of NYSED cooperation in the de­
velopment and institution of the degree 
programs, he has failed to allege State in­
volvement in the only events that could 
form the basis upon which this Court could 
grant relief, that is, the dismissal of plain­
tiff without due process. See Board of 
Regents v. Roth, 408 U.S. 564, 92 S.Ct. 2701, 
33 L.Ed.2d 548 {1972). 

Even a liberal reading of the complaint 
would not permit the Court to infer a 
charge that NYSED somehow insinuated 
itself into the particular campus issue of the 
charges against plaintiff and influenced or 
coerced LIU to dismiss him. See Graseck v. 
Mauceri, 582 F.2d 203, 209 (2d Cir. 1978). 
Nor can it be said that the complaint avers 
that NYSED in any way "put its weight on 
the side of the" complained of procedures or 
placed its "imprimatur" on plaintiff's dis­
missal.4 Jackson v. Metropolitan Edison 
Co., supra, 419 U.S. at 357, 95 S.Ct. at 
456-57. Cf. Coleman v. Wagner College, 
429 F.2d 1120 (1970). 

Plaintiff's claim that his conduct was not 
violative of the degree programs approved 
by NYSED more than two years prior to 
the disciplinary proceedings, rather than in­
vesting those proceedings with the quality 
of State action, is more properly viewed as 
a possible defense to the charges of unpro­
fessional conduct that were brought against 
him. It is apparent from the complaint and 
his motion papers that the involvement of 
LIU with NYSED that plaintiff would have 
this Court review relates not to the discipli­
nary procedures but to the substance of the 
charges brought against him as they may 
relate to the degree programs he authored. 
These matters, however, turn on issues of 
academic and professional standards that 
this Court considers itself peculiarly una­
dapted to resolve. 

4. Indeed, although the complaint repeatedly al­
ludes to "pressures" brought to bear upon de­
fendants by the news media to investigate and 
discipline unprofessional conduct at C.W. Post, 

Accordingly, since it appears beyond 
doubt that plaintiff can prove no set of 
facts in support of his claims that would 
entitle him to relief under either the Four­
teenth Amendment or 42 U.S.C. § 1983, 
Conley v. · Gibson, supra, the complaint is 
dismissed for failure to state a .claim. Rule 
12{b}(6), F.R.Civ.P. 

SO ORDERED. 

William A. BORDERS, Jr., Plaintiff, 

v. 

Ronald REAGAN, President, United 
States of America, Alexander Haig, 
Government of the District of Columbia, 
District of Columbia Judicial Nomina­
tion Commission and Philip A. Laco­
vara, Defendants. 

Civ. A. No. 81-1312. 

United States District Court, 
District of Columbia. 

July 7, 1981. 

Member of District of Columbia Judi­
cial Nomination Commission who had been 
appointed by previous President, brought 
suit seeking permanent injunction and de­
claratory judgment to prevent his removal 
by the President. The District Court, John 
Garrett Penn, J., held that: (1) District of 
Columbia Self-Government and Govern­
mental Reorganization Act did not grant 
President power to remove member of Dis­
trict of Columbia Judicial Nomination Com­
mission prior to expiration of Commission­
er's term, and (2) purported removal of 
plaintiff was invalid in view of constitution­
al considerations. 

Order accordingly. 

there is no allegation whatsoever that any offi­
cial or agent of the State was involved in any 
way in these alleged calls for an inquiry. 
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1. District of Columbia 13=7 it is a proper legislative function to estab­
District of Columbia Self-Government lish conditions for removal of officials per­

and Governmental Reorganization Act did 
not grant President power to remove previ­
ous President's appointed member of Dis­
trict of Columbia Judicial Nomination Com-
mission prior to expiration of Commission­
er's term. D.C.Code 1977 Supp., Tit. 11 
App. §§ 434, 434(a}, (b)(2). 

2. United States <8=35 

In determining whether power of Pres­
ident to remove officer shall prevail over 
authority of Congress to condition the pow­
er by fixing definite term and precluding 
removal except for cause, court should de­
termine whether statute creating office was 
designed to insure those serving in that 
office independence from executive di­
rection and control, and if so, the court 
should uphold congressional circumscription 
of presidential removal at will since coer­
cive influence of that power would threaten 
independence. U.S.C.A.Const. Art. 2, § 2, 
cl. 2. 

3. District of Columbia 13=7 

Purported removal by President of 
member of District of Columbia Judicial 
Nomination Commission who had been ap­
pointed by previous President pursuant to 
District of Columbia Self-Government and 
Governmental Reorganization Act prior to 
expiration of Commissioner's five-year term 
was not authorized by President's power 
under appointments clause and was con­
trary to Congress' expansive role in manag­
ing affairs in District of Columbia that 
Constitution specifically and expressly 
granted to Congress, and therefore was in­
valid. D.C.Code 1977 Supp., Tit. 11 App. 
§ 434; U.S.C.A.Const. Art. 1, § 8, cl. 17; 
Art. 2, § 2, cl. 2. 

4. District of Columbia 13=7 

Under clause of United States Consti­
tution expressly granting to Congress ex­
clusive legislative power over all matters 
whatsoever involving District of Columbia, 

1. P.L. 93- 198, 87 Stat. 774. 

/JIB F.Supp.--8 

forming certain functions exclusively relat­
ed to District of Columbia, whether to es­
tablish certain "causes" as only grounds for 
removal or to set fixed term and other 
insulating protections in order to foster in­
dependent decision making entrusted to 
certain commission. U.S.C.A.Const. Art. 1, 
§ 8, cl. 17. 

Dudley R. Williams, Robert L. Bell; 
Washington, D. C., for plaintiff. 

Dennis A. Dutterer, Asst. U. S. Atty., 
Michael E. Zielinski, Asst. Corp. Counsel, 
Washington, D. C., Frederick B. Abramson, 
Chairperson, D. C. Judicial Nomination 
Commission, Washington, D. C., for defend­
ants. 

OPINION 

JOHN GARRETT PENN, District Judge. 

The plaintiff, William A. Borders, Jr., 
was appointed to the District of Columbia 
Judicial Nomination Commission (Commis­
sion), pursuant to Section 434 of the Dis­
trict of Columbia Self-Government and 
Governmental Reorganization Act (Act) 1, 
11 D.C.Code App. § 434 (Supp. IV 1977), by 
President Carter in July 1980. The term of 
the appointment was five years or until 
July 19&5. On May 16, 1981, President 
Reagan purported to appoint Philip A. La­
covara in place of plaintiff. On that same 
date the President advised the plaintiff by 
letter that he had appointed a successor to 
his position on the Commission and advised 
him that the plaintiff's "membership on 
that Commission is terminated as of this 
date". He thanked plaintiff for his "dedi­
cated service".2 

The plaintiff now brings this action for a 
permanent injunction and declaratory relief 
and asks, among other things, that the 
Court enter an injunction compelling the 

2. Compl.Ex. A. 



252 518 FEDERAL SUPPLEMENT 

President and the Secretary of State 3 to 
withdraw the certificate purporting to ap­
point Mr. Lacovara to the Commission. 

I 
Underlying Facts 

There are no factual issues in this case. 
The plaintiff, a well-known and respected 
member of the bar, a practicing attorney in 
the District of Columbia and the current 
President of the National Bar Association, a 
national professional organization, was duly 
appointed to the Commission by President 
Carter on July 2, 1980, for a term of five 
years or until July 1985, at the expiration of 
the term of President Ford's appointee. 
Mr. Borders' predecessor, Mr. Willie F. 
Leftwich, had been named by President 
Ford in 1975, and had served a full term. 
President Carter was defeated in his bid for 
reelection by President Reagan in Novem­
ber 1980. Although it is undisputed that 
Mr. Borders has given dedicated service to 
the Commission, President Reagan decided 
to replace Mr. Borders with a representa­
tive of his own choosing. Accordingly he 
appointed Mr. Lacovara, also a distin­
guished practicing attorney in the District 
who is well respected in the local legal 
community. The President makes no con­
tention that Mr. Borders has not faithfully 
and ably fulfilled his Commission duties. 
The decision to appoint Mr. Lacovara in 
place of Mr. Borders results simply from 
the desire of the President to exercise what 
he feels to be his right to appoint the Com­
mission member who represents the Presi­
dent. 

The letter purporting to terminate Mr. 
Borders' position on the Commission was 
delivered to plaintiff on May 16, 1981, and 
he filed the instant action on June 8, 1981. 

The Posture of This Case 
At the time he filed his complaint, the 

plaintiff also filed a motion for a temporary 
restraining order and a motion for a prelim­
inary injunction. Since it appeared that 
this case would require expedited treatment 
and consideration· in view of an anticipated 
vacancy on the Superior Court of the Dis-

3. The Secretary of State was joined as a de-
fendant in this action since he is charged with 
the responsibility of making out, recording and 

trict of Columbia, the Court, sua sponte, 
scheduled the case for a Status Hearing on 
June 10, 1981. The plaintiff advised the 
Court at the Status Hearing that since no 
Commission meetings were scheduled in the 
near future, he did not wish to pursue his 
motion for a temporary restraining order, 
and it was agreed by the parties that they 
would present arguments on the motion for 
preliminary injunction on June 18, 1981. 
The Court entered an order setting that 
date for the hearing and establishing a 
briefing schedule. See Order filed June 10, 
1981. 

The Court heard oral arguments on June 
18, 1981. Just prior to the arguments, all 
parties agreed that the hearing on the mo­
tion should be consolidated with the trial on 
the merits pursuant to Fed.R.Civ.P. 
65(a)(2). The motion hearing was consoli­
dated with the trial on the merits since 
there were no outstanding genuine issues of 
material fact and the legal issues had been 
fully briefed by the parties, taking into 
consideration the expedited treatment ac­
corded this case. 

Position and Alignment of the Parties 
The President, the Secretary of State, 

and Mr. Lacovara, sometimes hereinafter 
referred to as the federal defendants, argue 
that the removal of Mr. Borders and the 
appointment of Mr. Lacovara were within 
the power of the President and they ask 
that this action be dismissed. 

The District of Columbia (District) was 
joined as a party defendant since it "grants 
special rights, privileges and emoluments, 
to the members-of the Judicial Nomination 
Commission pursuant to P.L. 93- 198 [the 
Act]". Comp!. ,i 7. However, the District 
favors the relief requested by the plaintiff 
and argues that the members of the Com­
mission do not serve at the pleasure of the 
appointing authority and may not be re­
moved at will. The District bases its argu­
ment on the Constitution, Article I, Section 
8, Clause 17, · which provides in part that 
Congress shall "exercise exclusive Legisla­
tion in all Cases whatsoever, over [the] Dis-

affixing the seal of the United States to the 
Commission of an Officer appointed by the 
President. See 5 U.S.C . § 2902. 
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trict". It contends that Congress, pursuant the earliest time, it is necessary for the 
to the authority granted by the Constitu- Court to shorten its discussion of the appli­
tion, properly delega ted certain of its pow- cable law. 

ers to the local government and the Com- The work of the Commission and the time 
mission, pursuant to the Act and the Dis­
trict of Columbia Court Reform and Crimi­
nal Procedure Act of 1970 (Court Reform 
Act), P.L. 91-358, 84 Stat. 473, and thereby 
circumscribed the power of the President. 
The District fur ther urges that Congress 
intended that the "Commission maintain an 
independent status . . . free from the po­
tential for disruption posed by serving at 
the will of the appointing authority". Dis­
trict of Columbia Response at 2- 3. Accord­
ing to the District, the members of the 
Commission are not officers of the United 
States, see U.S.Const., art. I, § 2, cl. 2, but 
are merely agents of the Congress. The 
District interprets Section 434 of the Act as 
not limiting the term of the federal appoin­
tee to the Commission to five years, but 
rather, establishing a term of five years.• 

The final named defendant is the Com­
mission. The Commission in a letter dated 
June 17, 1981, signed by its chairperson, 
Frederick B. Abramson, and concurred in 
by five members, with one abstaining 5, 

takes no position at this time "with respect 
to the varying contentions made by the 
parties or the merit of the issues involved in 
the lawsuit". The Commission was also 
unanimously of the view 

that Congress, in creating the Commis­
sion, intended to institute a merit selec­
tion process for the appointment of 
judges to the nonfederal courts of the 
District of Columbia, and that, in order to 
carry out this function, the Commission 
as a whole through its individual Mem­
bers should have a high degree of inde­
pendence from political control. 

Time Constraints 

frame in which it must be accomplished is 
more fully set forth in Part II, infra. Suf-
fice it to say however, that once a vacancy 
occurs on either of the two local courts, the 
Superior Court or the District of Columbia 
Court of Appeals, the Commission "shall, 
within thirty days following the occurrence 
of such vacancy submit to the President, for 
possible nomination and appointment a list 
of three persons for every vacancy". Act, 
§ 434(d)(l). 

Recently there were four vacancies on 
the local courts, three in the Superior Court 
and one in the Court of Appeals. President 
Reagan, after securing the lists from the 
Commission in accordance with Section 
434(dX1) nominated three persons for the 
Superior Court and one for the Court of 
Appeals. The person named for the Court 
of Appeals, Judge James A. Belson, is pres­
ently a judge on the Superior Court and 
when he is appointed yet another vacancy 
will exist on that court thereby setting into 
motion the Commission's consideration of 
other names to submit to the President. 
The Court is advised that Judge Belson has 
been confirmed, thus the Commission will 
be required to submit a list of names for 
the upcoming vacancy on the Superior 
Court within slightly more than thirty days. 

II 
In considering whether the President has 

the power to remove the plaintiff prior to 
the expiration of his term, the Court must 
first address the language of Section 434 of 
the Act which established the Commission. 
If the Act 

There are certain time constraints in this -m-.iad•e•b"'ly~t•h•e"'!p"'a':"r~t~ie':"s~---
case which necessitate expedited considera- The Act establishes a Commission of sev­
tion of the not insubstantial issues raised en members who are appointed for stag­
herein. In an effort to render a decision at gered terms of six years, except for the 

4• The question of removal for disability or good 
cause is not before the Court. 

5. For obvious reasons neither Mr. Borders nor 
Mr. Lacovara was consulted by the Commis­
sion. 
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member appointed by the President, who is 
appointed for five years. Act,§ 434(a). No 
person may be appointed to the Commission 
unless he is a citizen of the United States, a 
bona fide resident of the District of Colum­
bia, and has maintained an actual place of 
abode in the District for at least 90 days 
immediately prior to his appointment, and 
is not a member, officer or employee of the 
Legislative Branch or of an executive or 
military department or agency of the Unit­
ed States, and except for the judicial mem­
ber of the Commission, is not an officer or 
employee of the judicial branch of the Unit­
ed States or the District of Columbia. Act, 
§ 434(b){l}. These qualifications are the 
same as for any judicial candidate for selec­
tion to the local courts. See Act, § 433{b).6 

The qualifications for members of the Com­
mission are similar to those of the Commis­
sion on Judicial Disabilities and Tenure. 
See Act, § 431. 

The members of the Commission are ap­
pointed by different persons. One member 
is appointed by the President, two by the 
Board of Governors of the Unified District 
of Columbia Bar, two by the Mayor, one of 
whom shall not be a lawyer, one by the City 
Council, who shall not be a lawyer, and one 
by the Chief Judge. of the United States 
District Court for the District of Columbia, 
who shall be an active or retired Federal 
Judge serving in the District. Act, 
§ 434(b)(4). Except for the Federal judicial 
member of the Commission who serves 
without additional compensation, the other 
members receive "the daily equivalent at 
the'rate provided by Grade 18 of the Gener­
al _Schedule, established under Section 5332 
of title 5 of the United States Code, while 
actually engaged in service for the Commis­
sion". Act, § 434(b){5). 

In the event of any vacancy on either of 
the local courts, the Commission is required 
to submit to the President, three names for 
each vacancy for possible nomination and 
appointment. Any nomination made by the 

6. Prior to the Act, 11 D.C.Code App. § 433(b), 
there was no requirement that persons selected 
as judges on the local courts be bona fide 
residents of the District of Columbia or that 
they maintain an actual place of abode in the 

President is with the advice and consent of 
the United States Senate. If the President 
fails to nominate one of the persons on the 
list submitted by the Commission within 60 
days after receiving the list, the Commis­
sion "shall nominate, and with the advice 
and consent of the Senate, appoint one of 
the persons named on the list". Act, 
§ 434(d){l}. 

With respect to the term each member of 
the Commission shall serve, the statute pro­
vides: 

§ 434. District of Columbia Judicial 
Nomination Commission. 
(a) There is established for the District 

of Columbia the District of Columbia Ju­
dicial Nomination Commission (hereafter 
in this section referred to as the "Com­
mission"). The Commission shall consist 
of seven members selected in accordance 
with the provisions of subsection (b). 
Such members shall serve for terms of six 
years, except that the member selected in 
accordance with subsection (b)(4)(A) shall 
serve for five years; of the members first 
selected in accordance with subsection 
(bX4)(B), one member shall serve for 
three years and one member shall serve 
for six years; of the members first select­
ed in accordance with subsection (b)(4){C), 
one member shall serve for a term of 
three years and one member shall serve 
for five years; the member first selected 
in accordance with subsection (b)(4)(D) 
shall serve for six years; and the member 
first appointed in accordance with subsec­
tion (bX4XE) shall serve for six years. In 
making the respective first appointments 
according to subsections (b)(4)(B) and 
(b)(4)(C), the Mayor and the Board of 
Governors of the unified District of Co­
lumbia Bar shall designate, at the time of 
such appointments, which member shall 
serve for the shorter term and which 
member shall serve for the longer term. 

Act, § 434(a). 

The statute makes no provision for the 
removal of members of the Commission but 

District. It was only required that such per­
sons appointed be bona fide residents of the 
District or the surrounding contiguous counties 
in Maryland or Virginia. See I I D.C.Code 
§ 150l(b). 
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it does provide that "[a]ny vacancy on the will would obviously make it difficult for 
Commission shall be filled in the same man- the Commission to fulfill its statutory 
ner in which the original appointment is duties. 
made" and that "[a]ny person so appointed This Court concludes then that the plain 
to fill a vacancy occurring other than upon language of the Act establishes the right of 
the expiration of a prior term shall serve any Commission member to serve out his 
only for the remainder of the unexpired term without fear of removal. Removal at 
term of his predecessor" (emphasis the will is not consisten t with the inten._ __ • 
Court's). Act, § 434(b)(2). Congress. 

III 
[1] The language of the statute makes 

clear that Congress did not intend that a 
member of the Commission serve only at From this discussion of the background of 
the pleasure of the appointing authority or and the specific provisions contained in the 
that he be removable at will; rather, once statutes establishing substantial home rule 

- and reforming J
0

udicial administration in the 
• -~an~a~p~po~i~n~t1;1m~eiin~t~j§ii.lIP~?~dii@_.i&..1iiiS a?iiPlilltwi~ciitP~S~t~s~d-,riis 

-- ---· District of Columbia, it is clear that the that the member will serve a complete 
-'l'lUJ!l'lfll'lf91'fi•. -,lr'lh!l'!1~s•1:,::s~d,e'l'lm'l"lo~n"'s"lP!fa~ti,€trdr-Tb"'9,-,E~h~e""flp:'r:larll~nr""-"'!4ti.a~tutory intent was to ensure, so far as 

possible, the independence of the District's w61tffl1g of the st.atute in that it provides 
judicial personnel Commissions. To further that a member "shall serve" for the term of 
the overriding concern of freeing judicial 

six years, except for the memb~r appointed 
personnel decisions for the local courts from 

by the President, who shall serve five years. 
political pressures and considerations, be it 

The statute makes no provision for the re- from local or federal sources, the Act en­
moval of a member, but does provide for 

deavored to ensure that judicial selection, 
the appointment of a member when a va- retention and disqualification would be de-
cancy occurs. Act, § 434Cb)(2). Section cided solely on the basis of merit. To that 
434(b}(2) contemplates that vacancies will end, the Act established the exceptional de­
occur only at the expiration of a term but vice of two parallel Commissions, one on 
provides that in the case of a vacancy "oc- Nominations and the other on Tenure and 
curring other than upon the expiration of a Disqualifications. It constituted both in the 
prior term", the appointee shall serve only same way, as outlined in Part II, supra, and 
for the "remainder of the unexpired term provided an elaborate procedure designed to 
of his predecessor". (emphasis the Court's) safeguard the goal, shared by Congress and 

Id. the President, that only merit should guide 
The intent that members be isolated from 

political considerations and political changes 
in order that they may exercise their deci­
sions free from outside influences, other 
than may be necessary for the consideration 
of candidates for judicial offices, is also 
demonstrated by the provision for stag­
gered terms. The fact that the terms are 
staggered and that each is for a set period 
of years, reflects the decision of Congress to 
maintain continuity on the Commission 
without abrupt changes. This, of course, is 
necessary taking into consideration that 
when a vacancy occurs the Commission is 
under severe time constraints to submit a 
list of names for the vacancy. Any inter­
pretation of the statute that would permit 
the removal of a Commission member at 

judicial personnel decisions for the local 
courts. 

In its grant to five different authorities 
of appointive power over the seven offices 
created on each Commission the Act aimed 
not at a scheme of permitting each of vari­
ous interest groups to have its "own man" 
(or woman) on the Commissions, but rather 
reflected a realization that various institu­
tional points of view on merit qualifications 
were worthy of representation. Though a 
local view, a federal view, a Bar view, and a 
judicial view were to be represented, it was 
merit that would be the focus for all of the 
"viewers," not political or philosophical con­
formity with the opinions of the President, 
the Mayor, or the other appointing authori­
ties. 
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Moreover, the legislative history makes 

quite clear that the Act, far from intending 
the President's appointee to represent the 
institutional viewpoint on merit of the pres­
idency or even the Executive Branch, in­
tended that that person would represent the 
overall federal interest and viewpoint. 

The judicial nomination procedure as 
encompassed in the conference report re­

flects both the Federal interest in local 

judicial nominees and the need for a mer­

it selection process for these nominees. 

The purpose of the new Judicial Nomi­

nation Commission is to recommend qual­
ified persons to the President of the Unit­
ed States to fill vacancies on either of the 
District of Columbia local courts. The 

composition of the Commission reflects 
both the need for community input and 
representation of the Federal interest in 

the consideration of nominees for judge­

ships. 

See 119 Cong.Rec. 42038 (1973) (emphasis 

supplied). 

7. The clear intent of the acts involved in this 
case was to make judicial selection (and tenure 
and disqualification) for the local courts as in- · 
dependent of federal and, particularly, presi­
dential control as possible. Indeed, the original 
Senate bill provided for establishment of a judi­
cial nomination commission consisting of five 
members: "2 to be appointed by the Mayor 
from Bar Association lists, 2 non-lawyers to be 
appointed by the Mayor from [City] Council 
lists, and the Chief Judge of the District of 
Columbia Court of Appeals." 1973 D.C.Code 
Leg. & Adm.Service 645-46 (legislative history 
of P.L. 93- 198). That Commission would pre­
pare a list of three names, from which the 
Mayor would appoint one, Id. at 645. The 
House version differed in that it gave various 
relevant institutional interests, particularly fed­
eral ones, greater representation on the Com­
mission. It did not diverge in contemplating 
any less independence for the members of that 
Commission. For example, the House amend­
ment set longer terms, not the four years of the 
Senate version, but six. It proposed the follow­
ing composition of that Commission: "2 ap­
pointed by the Unified D.C. Bar, 2 appointed by 
the Mayor from Council lists, I member ap­
pointed by the Speaker of the House of Repre­
sentatives and 1 member appointed by the 
President of the Senate, and 3 members ap­
pointed by the President .... " Id. at 646. The 
Commission would prepare a list of three to 
five names, from which the President would 
appoint one, "subject to Senate approval." Id. 

Moreover, the statute forbids the appoint­

ment of an official of any of the federal 
branches of Government (except in the case 

of the one member who must be a federal 

judge) to . the Commission. See Act, 
§ 434(b)(l). In particular, no member, offi­

cer or employee of any executive depart­

mentor agency of the United States can be 

appointed. Id. at 434(bXl)(C). 

The provisions of the statute are entirely 

consistent with the intent to safeguard 

merit selection by insulating the Commis­

sion from political pressure.7 The statute 

fixed terms longer, sometimes substantially 

longer, than those of the appointing offi­

cials (except, on occasion in the case of the 
one member who must be a federal judge, 
whose appointing official, the Chief Judge, 

may, depending on age factors, serve more 
than six years as Chief Judge). While the 

Mayor serves a four-year term, the statute 

provides his two appointees with six-year 

terms. Indeed, both of the current Mayor­

appointed members were appointed by the 

It is clear from both those versions and from 
the Conference substitute, enacted into law and 
set forth in this opinion, that the two Houses 
disagreed about the institutional interests to be 
represented on the Commission, particularly . 
the proportion of federal to local representa­
tion, but not about the need for the commis­
sioners, however appointed, to be free, once 
appointed, from political pressures, whether 
local or federal, whether from a legislative or 
an executive source. The debates in Congress 
also amply show the legislative intent to insu­
late the Commission. For example, Congress­
man Smith of New York stated: 

An innovation in the committee bill, which 
in my estimation is a great step forward, is 
the creation of a District of Columbia Judicial 
Nomination Commission. This is a variation 
of the Missouri plan for selecting judges and 
represents the growing trend in the United 
States toward the selection of able and quali­
fied judges, as insulated from politics and 
political pressure as possible. 

Committee Print: Home Rule for the District of 
Columbia 1973- 1974, Background and Legisla­
tive History of H.R. 9056 and H.R. 9682 and 
Related Bills, 93rd Cong., 2d Sess., at 2172. 
Congressman Breckenridge of Kentucky stated: 

[f]he real point here . .. is that the law will 
govern and determine the quality of the 
bench of the District of Columbia, and not 
the President of the United States and not the 
Mayor of the District. 

Id. at 2375. 
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current Mayor's predecessor. City Co~ncil the holding over throughout almost his en­
members' terms range from two to four tire presidential term of the plaintiff's 
years, yet their appointee serves a six-year predecessor. They claim that removal at 
term. The Board of Governors of the Uni- will is the President's constitutional right. 
fied Bar of the District of Columbia serve That argument takes as its starting point 
only a three-year term yet, again, the Bar the Appointments Clause, U.S.Const., Art. 
appointees serve for six years. II, sec. 2, cl. 2, which reads in pertinent 

With respect to the President's appointee, part: 
the statute specifically establishes a five- (The President] shall nominate, and by 
year term, though the President's term is, and with the Advice and Consent of the 
of course, only four years. Thus, the stat-
ute, signed' by the ecessarily 
contemplates e 'hold-over' he Com-
mission of the ent's appointee 
into the term and possibly even throughout 
the entire term of his successor. It is clear 
that that result, sought by the statute, 
would be defeated by reading into the stat­
ute a power of presidential removal at will 
of his federal appointee. In sum, the Act 
contemplated the very situation now before 
this Court. As a matter of statutory con­
struction it resolved this situation in favor 
of the plaintiff. It denied a power of re­
moval at will to the appointers of Commis­
sion members. In the case of the Presi­
dent's appointee it made that intent partic­
ularly manifest. It chose a term for the 
President's appointee that necessarily plays 
"leapfrog" with that of the President. It 
forbade appointment of persons from the 
federal executive branch of government. 
And it stressed that the President's appoin­
tee was charged with representing the fed­
eral viewpoint, not that of the President or 
the Executive Branch. 

Constitutional considerations 

Of course, the Court's conclusion on the 
matter of statutory construction hardly re­
solves this dispute. The federal defendants 
have asserted a number of constitutional 
defenses to the plaintiff's claim. They as­
sert that the President can remove the 
plaintiff at will regardless of the contrary 
command of the statute, and notwithstand­
ing the former President's acquiescence in 

8. The Appointments Clause and the 'appointive 
and removal powers in the context of this case 
will be discussed at some length, infra. 

9. The federal defendants hint at a position that 
the entire Commission system is invalid. See 
Federal Defendants' Memorandum in Opposi-

Senate, shall appoint Ambassadors, other 
public Ministers and Consuls, Judges of 
the Supreme Court, and all other Officers 
of the United States, whose Appoint-
ments are not herein otherwise provided 
for, and which shall be established by 
Law: but the Congress may by Law vest 
the Appointment of such inferior Offi­
cers, as they think proper, in the Presi­
dent alone, in the Courts of Law, or in 
the Heads of Departments. 

Their argument continues that the plaintiff 
is an officer of the United States. Thus, 
they claim, he is either one of those high 
officers "whose appointments are not here­
in otherwise provided for," and who must 
be nominated by the President and ap­
proved by the Senate, or one of those "infe­
rior officers" whose appointment Congress 
has thought it proper to vest in the Presi­
dent alone. In either event, the federal 
defendants argue, since the power to ap-. 
point carries with it the power to remove, 
the President may remove at least his ap­
pointee to the Commission at will. 

This argument presents obvious prob­
lems.8 If the President's appointee to the 
Commission is a high officer he must be 
approved by the Senate. Yet, there is no 
requirement in the Act that the President, 
or for that matter the other appointing 
authorities, seek the advice and consent of 
the Senate. If Senate confirmation is nec­
essary, it follows that no member of the 
Commission has been validly appointed.' 

tion to Plaintiff's Motion for Preliminary In­
junction at 10 n.3: "Assuming that a restriction 
of this sort [having a Commission that "as­
sist[s] in the appointment of judges"] on the 
President's power to appoint these judges is 
permissible at all ... . " 
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Thus, it appears that the federal defend­
ants base their Appointments Clause argu­
ment on the plaintiff's being an "inferior 
officer." This argument assumes then that 
the members of a blue-ribbon panel charged 
with the use of the~r independent judgment 
in the crucial public service of selecting 
those candidates most fit to be the trial and 
appellate judges for the local courts of the 
Nation's capital are "inferior" officers. If 
one of them is an inferior officer of the 
United States, all of them are. Hence, un­
der this argument, their appointment would 
have to be vested in either the President 
alone, the courts of Jaw, or the head of a 
federal department. It would follow that 
five of the seven members of the Commis­
sion have been improperly appointed and 
are serving unlawfully, since neither the 
Mayor, the Bar, nor the City Council is 
president or a court of Jaw or head of a 
federal department. 

At the oral argument on the merits of 
this case, counsel for the federal defendants 
stated that their position is that only the 
President's appointee is an officer of the 
United States, and that none of the other 
Commission members is. That is based on 
the circular notion, for which there is some 
support in a number of old cases, see, e. ·g. 
United States v. Germaine, 99 U.S. 508, 25 
L.Ed. 482 (1878), that the way to determine 
whether an official is an "officer of the 
United States" is to examine by whom he 
was appointed. First, that rule has been 
much criticized and is open to serious ques­
tion today. Second, it clearly should not 
apply to the somewhat unusual context of 
this case. All seven Commission members 
have identical duties and offices (except 
that the presidential appointee has a term 
fixed at one year less than those of the 
others) created under the same statute. 

The Court recognizes that one possibility 
is that no member is an "officer of the 
United States" as that term is used in the 
Appointments Clause, but rather that all 
are officers of the District of Columbia, or 
simply should not be deemed officers of the 
United States for that or some other rea­
son. 

10. Humphrey's Executor v. United States, 295 
U.S. 602, 55 S.Ct. 869, 79 L.Ed. 1611 (1935). 

The federal defendants appear to believe 
that the outcome of this case may hinge on 
whether members of the Commission are or 
are not "officers of the United States". 
They argue that Buckley v. Valeo, 424 U.S. 
1, 96 S.Ct. 612, 46 L.Ed.2d 659 (1976) (per 
curiam) controls this case and compels the 
result that members of the Commission are 
officers of the United States by virtue of 
the language in that opinion that "any ap­
pointee exercising significant authority pur­
suant to the laws of the United States" is 
such an officer. While the plaintiff's work 
on the Commission is "significant", he is 
hardly entrusted with enforcing the laws of 
the United States to the degree or in the 
sense as were the Federal Election Commis­
sioners in Buckley. While they were 
charged with interpreting and enforcing 
the complex federal statutes regulating 
various aspects of elections, the plaintiff 
here is charged with the use of his best 
judgment in determining the merit of po­
tential judges. Except for the fact that his 
position arises under federal law, which will 
often be the situation in cases where the 
question is whether a particular govern­
ment official is an "officer of the United 
States," the faithful execution of his office 
and duties has no more to do with interpret­
ing or applying the law of the United 
States than do the personnel decisions of a 
hiring co-ordinator at a law firm. More­
over, this Court concludes that Buckley is 
distinguishable from this case for a number 
of other reasons. For example, that case 
did not involve the unique home rule, fed­
eral/local problem that is presented by a 
case involving the District of Columbia, and 
that case involved the question whether all 
Federal Election Commissioners had been 
properly appointed, not whether one of 
them had been properly removed. "[T]he 
(Appointments] Clause controls the appoint­
ment of the members of a typical adminis­
trative agency even though its functions, as 
this Court recognized in Humphrey's to ... 

may be 'predominantly quasi-judicial and 
quasi-legislative' rather than executive .... 



BORDERS v. REAGAN 259 
Cite as 518 F.Supp. 250 (1981) 

In . . . Humphrey's ... , the Court was there are some offices that by their nature 
careful to note that it was dealing with an and function are meant to be independent 
agency intended to be independent of exec- of control, direction, or interference from 
utive authority 'except in its selection.' the President. At the same time, of course, 
. .. Wiener 11 

. . . did not question in any the great bulk of nonlegislative, nonjudicial 
respect that members of independent agen- officers, by their nature and function, are 
cies are not independent of the Executive meant to do the President's bidding. There 
with respect to their appointments." Buck- can be no doubt, however, that in this un­
/ey, supra at 136, 96 S.Ct. at 690. (emphasis usual case of first impression, the Commis­
supplied). sion is, in terms of the nature and function 

More importantly; this Court's decision of the office, of the small former group. 
simply does not hinge on whether plaintiff 
is or is not an officer of the United States, 
and hence on an application of the Appoint­
ments Clause. Rather, the important con­
stitutional principle that this case illustrates 
so well, and which controls the outcome of 
it, is that the President does not have the 
power to remove at will certain officers the 
function and duty of whose office is the 
exercise of independent judgment and deci­
sion-making in and for the District of Co­
lumbia. 

To return to the federal defendants' ar­
gument in this context, they assert that a 
fixed term of office, imposed by statute, 
even by the same statute creating the of~ 
fice, never limits by itself the President's 
power to remove at will the occupant of 
that office. Only if that office can be pige­
onholed as a quasi-legislative or quasi-judi­
cial one, that is, only if it is on all fours 
with the factual pattern presented in the 
two leading cases decided by the Supreme 
Court, Humphrey's Executor v. United 
States, 295 U.S. 602, 55 S.Ct. 869, 79 L.Ed. 
1611 (1935) and Wiener v. United States, 
357 U.S. 349, 78 S.Ct. 1275, 2 L.Ed.2d 1377 
(1958), would the federal defendants con­
cede that there is any limitation on the 
President's right to remove at will a presi­
dentially-named official. 

This Court concludes that the federal de­
fendants' constitutional argument on the 
President's "inherent, constitutional power" 
of removal takes an erroneous view of those 
cases in its suggestion that, basically, this 
Court should limit them to their facts. 
Consideration of those cases suggests, rath­
er, that they establish the principle that 

11. Wiener v. United States, 357 U.S. 349, 78 
S.Ct. 1275, 2 L.Ed .2d 1377 (1958). 

Demanding complete independence from 
Presidential direction, it is at least on a par 
with the Federal Trade Commission in 
Humphrey's or the War Claims Commission 
in Wiener. Indeed, the judicial commission­
er may be an a fortiori instance of those 
cases, since there must not be in his case 
even the appearance of any direction of 
decision-making from the White House, and 
since his or her duties extend only to mat­
ters involving the District of Columbia, a 
jurisdiction treated differently by the Con­
stitution and with respect to which Con­
gress has clearly attempted to extend sub­
stantial home rule, and in particular, inde­
pendence from the federal and presidential 
direction that had theretofore been the 
practice. Even though the concept of presi­
dential oversight and direction would seem 
to be a necessarily included part of the 
concept of a "purely executive officer," this 
Court does not understand the federal de­
fendants to contest the view that it would 
actually be improper for the President or 
any other Executive officer to attempt to 
oversee or direct any of the decisions of any 
member of the Commission. Rather, the 
federal defendants seem to freely concede 
that al/ the Commissioners, including the 
President's appointee, should operate en­
tirely independent of the White House. 
Their brief notes prominently that "the rec­
ord will not support any suggestion that the 
President has attempted to undermine the 
Commission's independence in its evaluation 
of particular prospective nominees." Fed­
eral Defendants' Opposition to Plaintiff's 
Motion for Preliminary Injunction at 10. 
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The Constitution has very little to say 
expressly about removal from office that is 
relevant to this case. As one author has 
written, "Aside from the reference to 
impeachment, the Constitution is silent on 
the subject of removal." 12 Interestingly, 
though, the Constitution vests the only re­
moval power it mentions- impeachment­
in different hands than the appointment of 
those officials. Article III judges, for in­
stance, appointed by joint action of the 
President and the Senate, can only be re­
moved by joint action of the Senate and the 
House. Not only is the Constitution not 
explicit on most removal matters, but nei­
ther were many of the early statutes. 
Hence, the question arose for the courts of 
the proper procedures for removing offi­
cials. Fairly early, the rule emerged that 
"in the absence of all constitutional provi­
sion or statutory regulation it would seem 
to be a sound and necessary rule, to con­
sider the power of removal as incident to 
the power of appointment." In re Hennen, 
38 U.S. (13 Pet.) 230, 259, 10 L.Ed. 138 
(1839) (permitting a district court judge to 
remove a district court clerk he had ap­
pointed). Then, in Parsons v. United 
States, 167 U.S. 324, 17 S.Ct. 880, 42 L.Ed. 
185 (1897), the Court ruled that it was prop­
er for the President to discharge a U.S. 
Attorney he had appointed with the advice 
and consent of the Senate. To the argu­
ment . that the statute fixing the term of a 
U.S. Attorney at four years constituted the 
sort of "statutory regulation" that would 
alter the rule of construction laid down in 
Hennen for removal at will, the Court held 
that that particular statute had intended 
the fixing . of the four-year term as words 
"of limitation and not of grant". Id. 167 
U.S. at 338, 17 S.Ct. at 885. In other words, 
the Court concluded that Congress' intent 
in fixing the term was not to keep U.S. 
Attorneys independent from direction by 
the President but apparently to keep them 
from becoming too independent. It is clear 

12. Burkoff, Appointment and Removal under 
the Federal Constitution: The Impact of Buck­
ley v . Valeo, 22 Wayne L.Rev. 1335, 1379 
(1976). 

how different the intent of the statute in 
question in this case is from the statute in 
Parsons. As stated more fully in Part II, 
supra, the intent of this statute was to 
ensure complete independence of Commis­
sion members from any presidential di­
rection so that the members could be single­
minded in their pursuit and evaluation of 
merit. 

Then m Reagan v. United States, 182 
U.S. 419, 21 S.Ct. 842, 45 L.Ed. 1162 (1901), 
the Court upheld the President's dismissal 
of a U.S. Commissioner in the Indian Terri­
tories, because Congress had not condi­
tioned discharge from that office on pre­
scribed "causes." Had Congress done so, 
however, the Court implied in Reagan and 
other cases decided between Parsons and 
Myers v. United States, 272 U.S. 52, 47 S.Ct. 
21, 71 L.Ed. 160 (1926), the President would 
have to abide by those restrictions on re­
moval even for those who would later be 
termed "purely errd ·: zll officers. In­
deed, in Shurtleff v. United States, 189 U.S. 
311, 23 S.Ct. 535, 47 L.Ed. 828 (1903), the 
Court, while making clear that its holding 
was a very limited one that it was proper 
for the President to remove an appraiser of 
merchandise for reasons other than those 
stated in the statute involved in that case, 
stated in dictum that by using "very clear 
and explicit language," Congress could limit 
the President's power to remove even 
"purely executive" officers like the plaintiff 
appraiser there. 

It was into this background that the 
lengthy, expansive, dictum-filled opinion in 
Myers v. United States, supra, fell. Jus­
tices Holmes, Brandeis, and McReynolds 13 

dissented strenuously. Justice Brandeis in 
dissent took sharp issue with the spirit of 
Myers of vesting the removal power exclu­
sively in the President. In his view not 
only was there a lack of historical, prece-

13. In his comments from the bench after the 
announcement of the majority opinion, dissen­
ter Justice McReynolds termed the majority 
decision "revolutionary." Burkoff, supra, at 
1404. 
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dential, and analogical 14 support for a pres- and the pay attached to it while it lasts 
idential right of removal illimitable by con- depend on· Congress alone," and if "Con­
ditions set by Congress, but there was noth- gress alone confers on the President the 
ing in the doctrine of the separation of power to appoint to it and at any time may 
powers that "make[s] each branch com- transfer the power to other hands," then 
pletely autonomous. [Rather, that doc- "Congress has power to prescribe a term of 
trine] left each, in some measure, dependent life for it free from any interference." Id. 
upon the others, as it left to each power to 272 U.S. at 177, 47 S.Ct. at 46 (Holmes, J., 
exercise, in some respects, functions in their dissenting). T iwited h,11 la1er Sumeme 

~;~;; ::;;:,t~~ ~~r.s!~t;~, ~~ds~~:.i:~~ ~o~;lt f;;,i;!s")g£;;/~a:dse:;;bh:~r tis:::. 

(Brandeis, J., dissenting). =office
1 

has the powec ro aboFsb it sets i!§ 
The federal defendants would like this -pay and rescribes a desirable durati 

Court to read the Myers decision broadly. 1 tha 
Yet it is quite clear from an analysis of the 
fairly narrow limits of the actual dispute in 
Myers, and from the subsequent Supreme 
Court cases of 1luwnbcey's and Wieoec ce­
· ectin the ulk of M ers as dictum and 
elaborating a functional approach mging 
on the legitimate need for independence 
from executive control in the nature of 
certain offices, that indeed Myers should be 

tbat is if it js the eyes 
arms of the Presi,d,en,t tlij:p, consistent 

.::1m tne docrdrs of \huep;;;;iOP ai pow > 
.u~, the Conuess max oat restrict the Presi 
dent m removing the occupants of t~ 
ofrlee. It 1s worth noting that the ma;ority 
of1ifnon7s"" dictum in Myers exceeded the po­
sition argued by the Solicitor General of the 
United States on behalf of the President. 

read narrowly. As noted i).bove, Myers was Interestingly, the Solicitor General in Myers 
a H decision gt ii, sba,mlx aixiaed Courf: argued for a "middle position". He urged 
Humphrey's and Wiener, on the other hand• on the Supreme Court the view that "Con­
were subsequent unanimous decisions. In ·d d d" ect the dI·scretI·on of gress may guI e an Ir 
retrospect, It Is clear that the ISSUE hi Myers the President by such statutory qualifica­
was quite limited. An inferior officer, a tions as are properly inhere~t in the nature 
postmaster, who was indisputably ,'.'.purely f ff; " b t th t th t f M 

h 
, , . h O ? an o ice, u a e na ure o r. 
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1111
t.o,.f!'!!t!'!'h!"'e'!!!'!'!P~re!"'s"'!i!'!'de!'!n•t!!'!!"lor~o'!'f_,..m11-erely the eyes and arms of the President 

'5ecufave dJrectiorl in any way bu£ rather "'-----·-- -·-- - -- -··- • and thus it followed that the President 
was clearly meant to be the "eyes and arms could remove Mr. Myers at will. 

supra 272 U.S. at 96. 
Myers, 

In Humphrey's, President Roosevelt pur­
ported to dismiss Mr. Humphrey less than 
two years into the latter's seven-year term 

-

of the President", Humphrey's, supra, 295 
U.S. at 628, 55 S.Ct. at 874, was held to be 
removable at the will of the President when 
the President concluded that he was no 
longer serving well as his "extension". 
That was so even though a statute sought 
to tie the President's hands in removing 
subordinates. The counterargument on the 
real issue in Myers, made pithily by Justice 
Holmes in his separate dissent, was that if 
an office, as was the case with the postmas­
tership in Myers, "owes its existence to 
Congress, and ... may [be] abolish[ed] to­
morrow [by] Congress," and if "its duration 

as a member of an independent regulatory 
agency, the Federal Trade Commission 
(FTC). The Congress had made clear in the 
Act establ~:t the Prg that the f I r, 11 as > 

intended to'mctepen e qt any denart 
ment of the government." As the Court 
§Lated, 11the language of the act, the legisla­
tive reports, and the general purposes of 
the legislation as reflected by the debates, 

14. Justice Brandeis analogized the statutory 
encumbrances or qualifications on the range of 
presidential nominees with what he saw in 
Myers as the analogous situation of statutory 

encumbrances or qualifications on the range of 
presidential removees. Myers, supra, 212 U.S. 
at 264-274, 47 S.Ct. at 75-78 (Brandeis, J., 
dissenting). 
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all combine to demonstrate the congression­
al intent to create a body of experts who 
shall gain experience by length of service; 
a body which shall be independent of execu­
tive authority, except in its selection, and 
free to exercise its judgment without the 
leave or hindrance of any other official or 
any department of the government." 
Humphrey's, supra, 295 U.S. at 625- 26, 55 
S.Ct. at 872-73 (emphasis in original). As 
this Court noted in discussing the intent 
and the language of the statute in question 
in this case, the same is true of its lan­
guage, its legislative history and its general 
purposes as the Court said of the FTC Act 
in Humphrey's. 

It was likewise clear in Humphrey's, as it 
is undisputed in this case, that the reason 
for the attempt to dismiss the officeholder 
was not inefficiency, incompetence, corrup­
tion or other ••use" .. 

Though called upon to decide Humphrey's 
less than a decade after Myers, the Su­
preme Court, in a unanimous decision 15 re­
pudiated much of what had been said in 
Myers and held that the President's pur­
ported removal of Commissioner Humphrey 
had been unlawful. On the facts of Hum­
phrey's, involving a position on an adminis­
trative agency, the Qcud bad occasion to 
distinguish the uasi-le ·slative uasi-juJt. 
1a quasi-executive FTC from 

11eyes and arms of the President" postmas­
ter in Myers. The reasoning of the opinion, 
though, was not that the relevant judicial 
inquiry is to determine whether an agency 
from which an officeholder had been re­
moved could be pigeonholed as either an 
administrative agency or an executive one. 
Rather, as Justice Frankfurter wrote for a 
unanimous Court in Wiener, supra 357 U.S. 
at 352, 78 S.Ct. at 1277, in describing the 
Humphrey's reasoning (emphasis supplied): 

The assumption was short-lived that 
the Myers case recognized the President's 
inherent constitutional power to remove 

15. Chief Justice Taft was no longer on the 
Court. 

16. One commentator wrote of the Humphrey's 
decision that the issue became completely dif­
ferent once the Court faced a case of "office-

officials, no matter what the relation of 
the executi:ge. to the discharge of their 
8ubes and no matter what restrictions 
Congress may have imposed ':egarding 
the nature of their tenure.16 

(2) Although given the facts of Hum­
phrey's and Wiener, it was natural that 
some have tended to adopt the shorthand of 
comparing "quasi-legislative" offices with 
"purely executive" ones, the focus for de­
ciding "whether the power of the President 
to remove an officer shall prevail over the 
authority of Congress to condition the pow­
er by fixing a definite term and precluding 
a removal except for cause will depend 
upon the character of the office .... " 
Humphrey's, supra, 295 U.S. at 631, 55 S.Ct. 
at 875. This Court concludes that by that 
phrase, the Court meant that the following 
analysis is appropriate. First, · the court 
should determine whether the statµt~reat­
ing the office was designed to ensure those 
serving in that office iwl,ependence from 
executive direction and control. Once the 
court has determined, as it has in this case, 
that that was the design of Congress, and 
that such a design was legitimate, thereby 
distinguishing the situation under the Ten­
ure in Office Acts involved in Myers where 
a Congress had arrogated the President's 
power to remove at will subordinates 
charged with doing his bidding, then the 
Court should uphold congressional circum­
scription of presidential removal at will 
since the "coercive influence" of that power 
would "threaten . . . independence." Id. 
295 U.S. at 630, 55 S.Ct. at 875 (emphasis 
supplied). And again: "[O]ne who holds his 
office only during the pleasure of another 
cannot be depended upon to maintain an 
attitude of independence against the lat­
ter's will." Id. at 629, 55 S.Ct. at 874 (em­
phasis supplied). Significantly, the Hum­
phrey's Court cited with approval dictum in 
Marbury v. Madison, 5 U.S. (1 Cranch) 137, 
162 & 165-66, 2 L.Ed. 60 (1803), where 
Chief Justice Marshall drew a distinction 

holders ... in positions where direct hierarchi­
cal obedience to the President was, to say the 
least, inappropriate, and most certainly unin­
tended." Burkoff, supra at 1405. 
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between those officers of whom it could 1278. Hence, the Court invalidated Presi­
legitimately be said that "their acts are his dent Eisenhower's purported dismissal of a 
[the President's] acts" and where his will member of the War Claims Commission 
should therefore control, and those officers who was to serve until the Commission 
of whom that could not be said and where, wound up its business of "receiv[ing] and 
in the interest of giving meaning to inde- adjudicat[ing] according to law" claims for 
pendence, removal could be circumscribed. compensating internees, prisoners of war, 
Finally, it was clear in Humphrey's, as it and religious organizations which had suf­
later was in Wiener, that the President had fered harm at the hands of the enemy in 
no inherent constitutional power, flowing connection with World War II. Under the 
from either the Appointments Clause or the Act establishing the Commission 17 the task 
duty to faithfully execute the laws of the of distributing funds from the Treasury for 
United States, to remove officials serving in that compensatory purpose was given to a 
offices intended to be independent from Commission "established as an adjudicating 
Executive direction, control or influence. body with all the paraphernalia by which 

Wiener presented a situation fairly akin legal claims are put to the test of proof, 
to the one in Humphrey's, and produced a with finality of determination . . .. " Id. 
second unanimous holding invalidating a Again, as in Humphrey's, because of the 
President's purported removal of an official facts of the particular case before the 
meant to be independent of the Executive Court, comment has naturally revolved 
Branch. The case is particularly significant around a "quasi-judicial" agency. But in 
since it was the Court's last word on the again dismissing Myers unanimously as 

having had its "scope" "narrowly confined" 
"to include only 'all purely executive offi­
cers,'" id. 357 U.S. at 352, 78 S.Ct. at 1277, 
and in again stressing independence, the 
Court made clear that the crucial considera-

~;i;.iE;tt:it:;:;;;;:;;;;.;;;~!ii:~f!:!E;~_;tion was that the statutory scheme had ~ snught to ensure the independence of a 
Commission that Congress had created, and 
that it was legitimate for Congress to have 
made that office independent. As the 
Court put in in its conclusion in Wiener, 
Congress set up "a body that was [to be] 
'entirely free from the control or coercive 
influence, direct or indirect,' [citing Hum­
phrey's, supra, 295 U.S. at 629, 55 S.Ct. at 
874) of either the Executive or the Con­
gress." 

"""'--• If, as one must take for granted, the War 
~;;;.;~~~~~f-1:=~~~~:"'1:".:5~;;;..._ Claims Act precluded the President from 

17. The Court noted the legislative history and 
made some comments about it which are inter­
esting for this Court's situation. The Court 
explained that the House had originally vested 
that task or a part of it in a federal security 
administrator. Id. at 354, 78 S.Ct. at 1278. 
The Court referred to such an administrator as 
"indubitably an arm of the President," whom 
the President could have therefore discharged 

influencing the Commission in passing on 
:a.a particular claim, a fortiori must. it be 

inferred that Congress did not wish to 

at will if the President disagreed with his per­
formance of that task. However. the Senate 
rewrote the bill in the form which, in sub­
stance, passed. Because further duties, requir­
ing independence and not being the eyes and 
arms of the President, had been added to the 
Commission's tasks, Commissioners could not 
be removed at will by the President. 
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have hang over the Commission the Da­
mocles' sword of removal by the Presi­
dent for no reason other than that he 
preferred to have on that Commission · 
men of his own choosing. 

Id. 357 U.S. at 355- 56, 78 S.Ct. at 1279. 
And again a unanimous Court left little 
doubt that since the concern was preserva­
tion of legitimate independence, the analyt­
ical mode should not be pigeonholing, but 
rather the "philosophy" of the cases and 
their implications. Commentators on what 
was to become the Supreme Court's last 
pronouncement on this subject, recognized 
the demise of technical considerations ~nd 
particularly of Myers, and the centrality to 
the inquiry of whether there is a legitimate 
need for independence in the functioning of 
an agency or commission whose member(s) 
the President seeks to remove at will. As 
the Harvard Law Review commented in its 
annual summary of the Court Term: 18 

The Government, in support of its posi­
tion that the members of the War Claims 
Commission performed "purely execu­
tive" functions, contended that the settle­
ment of claims against foreign nations 
had traditionally been an executive func­
tion, related to the power to conduct for­
eign affairs. The Court, however, indi­
cated that Congress could have given the 
Commission's function to any branch of 
the Government. • • • [In sum, the 
statute] involved in [Myers] was enacted 
in a period of extreme antagonism be­
tween Congress and the President and 
seemed to be aimed only at undermining 
the position of the President. It seems 
likely that if a congressional restriction of 
the President's power to discharge 
government officials other tha.n high poli­
cy-ma.king officials is designed to achieve 
a purpose reasonably related to the sound 
administration of the Government, it will 

18. A later commentator wrote: 
Where the Myers Court leaned over back­

wards to accommodate the President, the 
Wiener Court was unwilling, even in the total 
absence of explicit congressional expression 
on point, to give the President a removal 
power that went beyond the Court's concep­
tion of the degree of independence from the 
executive branch necessary to insure the via-

be sustained. Only in the extremely rare 
instance of clear congressional abuse 
would the constitutional limitation of the 
Myers case be applied. 

Note, The Supreme Court Term, 1957 Term, 
72 Harv.L.Rev. at 165- 66 (1958) (emphasis 
the Court's).19 

IV 

The District of Columbia Aspect of this 
Case 

In Part III this Court concluded that the 
philosophy and the implications of the 
Myers-Humphrey's-Wiener trilogy of cases 
support the conclusion that the paramount 
interest in independence that Congress le­
gitimately mandated as the function and 
duty of a member of the Commission limits 
the President's power of removal at will of 
any such commissioner. That conclusion is 
reinforced by the circumstance that this 
case involves Congress' expansive role in 
managing affairs in the District of Colum­
bia that the Constitution specifically and 
expressly grants to Congress. The Consti­
tution, art. I, sec. 8, cl. 17 reads in pertinent 
part: 

The Congress shall have power .. . [t]o 
exercise exclusive Legislation in all Cases 
whatsoever, over such District . . . as 
may . . . become the Seat of the Govern­
ment of the United States . ... 

Two arguments, both favoring the posi­
tion of the plaintiff, emerge from that ex­
press grant of exclusive legislative control 
over all matters whatsoever involving the 
District. The first argument goes to ap­
pointment, the second, on which this Court 
relies, goes to removal, the real 'issue 
presented by this case. 

With respect to the first argument, sepa­
ration of powers notions are an underlying 

bility of parti'cular agencies or individuals. 
Burkoff, supra at 1410. 

19. The Court has considered Martin v. Tobin, 
451 F.2d 1335 (9th Cir. 1971), Lewis v. Carter, 
436 F.Supp. 958 (D.D.C.1977) and Nader v. 
Bork, 366 F.Supp. 104 (D.D.C.1973), and finds 
they are distinguishable. 

/ 

t. 

( 
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with which J. S. is charged is described in 
this court's prior opinion (Id. at pp. 105-
106). When J. S. was apprehended he 
was in possession of a 20-gauge shotgun, 
sawed off barrel, loaded with one round of 
ammunition. 

4) The extent and nature of J. S.' prior 
delinquency record. A charge of attempted 
robbery stemming from an incident with 
another youth at Yankee Stadium was filed 
against J . S. on June 8, 1976. Prosecution 
was declined on that day. 

5) Present intellectual development and 
psychological maturity. The written report 
by the psychiatrist who examined J . S. es­
tablishes that although J. S.' intellectual 
capabilities are limited, there is no signifi­
cant impairment of his capacity for logical 
and rational thought. Additionally the re­
port indicated that J. S. was deficient in 
terms of an altruistic concern for others. J. 
S.' school record indicates that he failed the 
majority of his high school courses and that 
he was discharged as overage on December 
22, 1980. 

6) The nature of past treatment efforts 
and J. S.' response to such efforts. No 
evidence has been submitted with respect to 
any treatment program made available to J . 
S. and perforce with respect to his response. 

7) The availability of programs designed 
to treat the juvenile's behavioral problems. 
The availability of treatment programs has 
already been described. 

The above are my findings on the factors 
enumerated in the statute. The decisions 
to transfer R. S. and J. S. are difficult. 
However, meaningful differences exist with 
respect to R. S., J. S., and J. D., who at this 
time, has not been transferred. J . D. was 
the only one who seriously attempted par­
ticipation in a rehabilitative program-the 
Job Corps. Rehabilitation is a primary goal 
of the statute. Additionally, I have only 
had the opportunity to observe J. D. on the 
witness stand and his testimony and de­
meanor added further support to my deter­
mination to reserve decision on transferring 
J. D. J. D.'s slowness, unsophistication, 
limited understanding of the world, and 
concern for his mother contrasts with R. S.' 

pattern of incorrigibility at home and 
school, his "street-wise" demeanor, and 
with J. S.' lack of altruistic concern for 
others and his remoteness and secrecy from 
his family. Moreover, both R. S. and J . S. 
were armed with loaded weapons. A major 
factor in the passage of the Juvenile Delin­
quency statute was the threat to society 
posed by juvenile crime. In being armed, 
R. S. and J . S. constituted a more signifi­
cant threat to society than J . D. who was 
not armed. 

In light of these findings, the govern­
ment's motion to transfer R. S. and J. S. is 
granted. A pretrial conference will be held 
on Tuesday, September 22, 1981 at 4:00 p. 
m. 

This opinion is to be sealed. 

IT IS SO ORDERED. 

APPENDIX 

On consent of all attorneys, this opinion is 
being submitted for publication with the 
defendants' names withheld. 

Gordon A. MARTIN, Jr., Plaintiff, 

v. 

Ronald REAGAN, et al., Defendants. 

Civ. A. No. 81-1714-S. 

United States District Court, 
D. Massachusetts. 

Sept. 8, 1981. 

Action was instituted to enjoin the 
Pres ident from terminating a one year ap­
pointment to the National Institute of Jus­
tice Advisory Board. On motion of plain­
tiff for preliminary injunction and motion 
of defendants to dismiss or, in alternative, 
for summary judgment, the District Court, 

s 
t 
h 
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Skinner, J ., held that provisions of the Jus- tional Institute of Justice Advisory Board 
tice System Improvement Act do not pro- prior to the expiration of plaintiff's term. 
hibit the President from either dismissing The case is currently before me on plain­
members of the National Institute of Jus- tiff's motion for a preliminary injunction 
tice Advisory Board or removing an appoin- and defendants' motion to dismiss or, in the 
tee from the Advisory Board, even though alternative, for summary judgment. 
the provisions do not expressly delineate The facts are not in dispute. In response 
the President's removal power, where the to a perceived inadequacy in the federal 
functions of the Advisory Board in recom- justice research effort, the Congress created 
mending policies, creating peer review pro- the National Institute of Justice and the 
cedures, and recommending candidates for National Institute of Justice Advisory 
the position of Director of the National Board pursuant to the Justice System Im­
Institute of Justice fall into the category of provement Act of 1979, Pub.L.No.96-157, 42 
"purely executive" and do not require "ab- U.S.C. §§ 3701 et seq. The National Insti­
solute freedom from Executive interfer- tute of Justice (hereinafter "NIJ") was 
ence." placed within the Department of Justice 

Motion of plaintiff denied, and motion "under the general authority of the Attor­
of defendants for summary judgment al- ney General". 42 U.S.C. § 3722(a). The 
lowed. principal purpose of the NIJ is "to engage 
United States ~35 in and encourage research and development 

Provisions of the Justice System Im­
provement Act do not prohibit the Presi­
dent from either dismissing members of the 
National Institute of Justice Advisory 
Board or removing an appointee from the 
Advisory Board, even though the provisions 
do not expressly delineate the President's 
removal power, where the functions of the 
Advisory Board in recommending policies, 
creating peer review procedures, and rec­
ommending candidates for the position of 
Director of the National Institute of Justice 
fall into the category of "purely executive" 
and do not require "absolute freedom from 
Executive interference." Omnibus Crime 
Control and Safe Streets Act of 1968, 
§§ 201, 202(b, c), 204(a, c, d) as amended 42 
U.S.C.A. §§ 3721, 3722(b, c), 3724(a, c, d). 

Terry Philip Segal, Martin, Morse, Wylie 
& Kaplan, Boston, Mass., for plaintiff. 

Donald R. Anderson, Asst. U. S. Atty., 
Larry L. Simms, Deputy Asst. Atty. Gen., 
Benna Solomon, Dept. of Justice, Boston, 
Mass., for defendants. 

MEMORANDUM AND ORDER 
FOR JUDGMENT 

This action seeks to enjoin the President 
of the United States from terminating 
plaintiff's one-year appointment to the Na-

to improve and strengthen the criminal jus­
tice system and to disseminate the results 
of such efforts to Federal, State, and local 
governments". 42 U.S.C. § 3721. To 
achieve this objective, the NIJ is authorized 
to make grants to and enter into agree­
ments with institutions and individuals per­
forming research in the criminal justice 
field, as well as to conduct its own research. 
42 U.S.C. § 3722(c). The Director of the 
NIJ is "appointed by the President, by and 
with the advice and consent of the Senate" 
and has "final authority over all grants, 
cooperative agreements, and contracts 
awarded by the Institute". 42 U.S.C. 
§ 3722(b). 

The National Institute of Justice Adviso­
ry Board (hereinafter "Advisory Board") 
"consists of twenty-one members who shall 
be appointed by the President". 42 U.S.C. 
§ 3724(a). Its duties are to 

(1) recommend the policies and priorities 
of the Institute; 

(2) create, where necessary, formal peer 
review procedures over selected cate­
gories of grants, cooperative agree­
ments and contracts; 

(3) recommend to the President at least 
three candidates for the position of 
Director of the Institute in the event 
of a vacancy; and 
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(4) undertake such additional related pointment". In re Hennen, 38 U.S. (13 
tasks as the Board may deem neces- * Pet.) 230, 259, 10 L.Ed. 138 (1839); see also 
sary. , Myers v. United States, 272 U.S. 52, 47 S.Ct. 

42 U.S.C. § 3724(d). 21, 71 L.Ed. 160 (1926). The initial inquiry 
The term of office of each member is three in a removal power case, therefore, is 
years "except the first composition of the whether Congress sought to restrict the 
Board which shall have one-third of these President's exercise of such power. 
members appointed to one-year terms, one- A difficulty often encountered in this 
third to two-year terms, and one-third to type of case is that the Congress has failed 
three-year terms". 42 U.S.C. § 3724(c). to express any intent on the subject of 

On November 7, 1980, then-President removal from office. The Supreme Court 
Jimmy Carter made the initial appoint- was faced with this situation in Wiener v. 
ments to the Advisory Board, selecting United States, 357 U.S. 349, 78 S.Ct. 1275, 2 
plaintiff to serve a one-year term. On June L.Ed.2d 1377 (1958). There, President Ei-
1, 1981, however, plaintiff was informed senhower <lismissed the plaintiff from his 
that the new President, Ronald Reagan, position as a member of the War Claims 
desired to reconstitute the Advisory Board Commission, an organization created by 
and requested plaintiff's resignation at his Congress to adjudicate certain claims relat­
"early convenience". Plaintiff rejected the ing to World War II, prior to the expiration 
President's request and sent a letter ex- of his term. The legislation establishing 
plaining his reasons to the Attorney Gener- the Commission lodged the appointment of 
al on June 2, 1981. On June 26, 1981, the com missioners in the President's hands, but 
Deputy Attorney General sent plaintiff a was silent as to the removal power. In the 
mailgram stating that "the President has face of this silence, the Court noted, it was 
determined that your service on the Nation- necessary to infer what Congress intended 
al Institute of Justice Advisory Board is no with respect to removal. Recognizing that 
longer required[;] effective this date your this was a "problem in probabilities",,.!:!!!:_ 
appointment to the Board is terminated". Court stated that "the most reliable factor 
The plaintiff's appointment was not sched- jor drawing an iRhrenee ,oga@ing; fh.e 
uled to expire until November 6, 1981. No President's power of removal in our case is 
meeting of the Advisory Board has been the nature of the function that Congres~ 
convened to date. Cl · ,... · · ,,.,._ ... vested in the Waranns vomm1ss1on . 

The issue presented by these facts is 357 U.S. at 353, 78 S.Ct. at 1278. Previous 
whether the President may remove plaintiff cases had made a sharp distinction between 
from his position without cause prior to the "purely executive" functions, for which the 
expiration of plaintiff's one-year term. Rresjdent's power of cerooval bad to be 
Plaintiff argues that the legislative history unfettered, and guasi-jµdjcjal gr gµasj-legit 
of the Justice System Improvement Act of la,tive functjons _ which "require absolute 
1979 reveals a clear intent on the part of freedom from Executive interference". Id.; 
Congress to insulate Advisory Board mem- see Humphrey's Executor v. United States, 
hers from the President's removal power. 295 U.S. 602, 631- 632, 55 S.Ct. 869, 875, 79 
The defendants take the position that Con- L.Ed. 1611 (1935). On the facts in Wiener, 
gress had no such intent, and that even if it the Court found that the adjudicatory na­
did, such a restriction on the President's ture of the War Claims Commission's tasks 
r:moval power ~o~ld violate the ~ep~ra- created an inference that "Congress did not 
t1on-of-powers prmc1ple of the Constitution. F wiEA t8 Aa.118 AaRg 9'1AF the Commjssion the 

. Although the Constitution is silent as to 
the removal power of the President, it is 
well established that "[i]n the absen~ 
2c1r1e prov1s1on to the contrary, the powei: 

--.. of removal is incident to the pe1uer of ap. 
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dent did not have the power to remove 
plaintiff. Id. 

The Justice System Improvement Act of 
1979 does not expressly delineate the Presi­
dent's removal power with respect to mem­
bers of the Advisory Board. The Advisory 
Board's functions, however, fall into the 
category of "purely executive". The sole 
tasks of the Board are to recommend poli­
cies, create peer review procedures, and rec­
ommend candidates for the position of Di­
rector of the NIJ. None of these tasks 
require "absolute freedom from Executive 
interference". Weiner, supra. This conclu­
sion is bolstered by an examination of the 
NIJ itself. The NIJ was placed within the 
Justice Department "under the general au­
thority of the Attorney General". 42 
U.S.C. § 3722(a). The Director of the NIJ 
serves at the pleasure of the President, as 
Congress did not establish a fixed term of 
office for him. Given the measure of con­
trol that the President exercises over the 
NIJ, it is unlikely that Congress intended to 
insulate the Advisory Board from presiden­
tial authority. 1 

Accordingly, I rule that the Justice Sys­
tem Improvement Act does not prohibit the 
President from dismissing members of the 
National Institute of Justice Advisory 
Board and that the President's removal of 
plaintiff from the Advisory Board was 
within the scope of his powers. Plaintiff's 
motion for a preliminary injunction is DE­
NIED. Defendant's motion for summary 
judgment is ALLOWED and judgment 
shall be entered for defendants forthwith. 

I. Contrary to plaintiffs assertion, the legisla­
tive history of the Act does not reveal an intent 
on the part of Congress to restrict the Presi­
dent's removal power. At most, it suggests 
that Congress wanted to keep the NIJ separate 

Gary ELLEBRACHT, a minor, by and 
through his Next Friend and mother, 
Mrs. Mary W. Ellebracht, Plaintiffs, 

v. 

Gary SIEBRING, et al., Defendants. 

No. 80-4063-CV-C-W. 

United States District Court, 
W. D. Missouri, W. D. 

. Sept. 10, 1981. 

In products liability action, plaintiff al­
leged, in part, that farm implement manu­
factured by manufacturing company se­
verely injured him in 1968. Defendants, 
who were Iowa residents and who presently 
owned manufacturing company, moved to 
quash service of process and dismissal of 
action for lack of personal jurisdiction. The 
District Court, Scott 0. Wright, J ., held 
that : (1) none of the three defendants were 
amenable to service of process un<ler stric­
tures of Missouri long-arm statute as active 
members of partnership which owned com­
pany which manufactured farm implement; 
(2) one of the defendants could not be 
served with process under Missouri long­
arm statute as 1J1ember of partnership by 
reason of assuming its debts; and (3) plain­
tiffs could not maintain personal jurisdic­
tion pursuant to long-arm statute under 
theory of "successor corporation liability" 
since, under Iowa and Missouri laws, doc­
trine had not been adopted. 

Motion to quash and to dismiss grant­
ed. 

1. Federal Civil Procedure <t=491 
None of the three defendants in prod­

ucts liability action, who were residents of 
Iowa, were amenable to service of process 
under strictures of Missouri long-arm stat­
ute as active members of partnership which 
manufactured farm implement which al-

from other groups within the Department of 
.,Ustlce 1£selF, not the President. See S.Rep.No. 
~. 96th Cong., 1st Sess., pp. 50-51, re­
printed in 1979 U.S.Code Cong. & Admin.News 
2471, 2520-22. 
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Commission under the doctrine of primary 
jurisdiction (opinion, p. 1329). But for the 
reasons fully stated in the September 11 
opinion, there is no basis for dismissing this 
antitrust action on FCC-exclusive-jurisdic­
tion grounds. Indeed, in a thoughtful and 
exhaustive opinion issued within the past 
two weeks, Judge John F. Grady reached 
precisely the same conclusion, rejecting ar­
guments very similar to those advanced 
here. MCI Communications Corp. v. Am. 
Tel. & Tel., No. 74 C 633 (N.D.Ill., Oct. 6, 
1978).3 

Defendants next contend that the Court 
should have included the Federal Communi­
cations Commission, other independent reg­
ulatory bodies, and the United States Postal 
Service in the concept of the "United 
States" as plaintiff in this action for pur­
poses of Rule 34 discovery. Inasmuch as 
defendants expressly disavow seeking re­
consideration of the Court's pretrial order 
in this respect, there is nothing upon which 
the Court might rule.4 Nevertheless, in 
view of the circumstances related in note 4, 
supra, and in order to afford defen<lants the 
benefit of every consideration of their 
claims, the Court has reviewed the argu­
ments made, but has . found nothing that 
would in any way impair the September 11 
rulings contained in Part II of the opinion. 

3. Judge Grady concluded, inter aJia, that there 
is no basis for concluding that AT & Tis immune 
from the antitrust laws merely because it is a 
regula ted common ca rrie r (slip opi nion, pp. 
1322- 1324); that a finding of immunity with 
respect to discrete conduct will not result in a 
dismissal where such conduct is a lleged to be 
part of a pattern of monopoliza tion (opinion, 
pp. 1325- 1331); that the FCC has never a utho­
ri zed, approved, or sanctioned AT & T's a lleged­
ly improper conduct with respect to intercon­
nection and that it has not supervised the 
interconnection practices so closely that its 
approval of such conduct could be inferred 
(opinion, pp. 1331 - 1337); a nd that AT&T's 
" sham" tariff filings were likewise not immu­
nized from the antitrust laws by vi rtue of FCC 
regulation (s lip opinion, pp. 1337- 1340). 

4. The Court denies de'fendants' unusual request 
tha t it take this aspect of defendants' motion 
under advisement " subject to defendants' right 
to call up their motion," presumably at any 
time of their choosing. Motions and other 

[20, 21) One new contention not previ­
ously considered is that the Department of 
Justice might secure from the Federal Com­
munications Commission whatever docu­
ments defendants might seek for discovery 
purposes by causing the President to re­
move from office any member of that Com­
mission who fails to vote to release such 
records for this purpose (memorandum, p. 
144). However, as Wiener v. United States, 
357 U.S. 349, 78 S.Ct. 1275, 2 L.Ed.2d 1377 
(1958), makes clear, with respect to mem­
bers of independent regulatory commissions 
"a power of removal exists only if Congress 
may fairly be said to have conferred it."" In 
the absence of other legislative direction 
this means that removal can be effected 
only "for cause involving the rectitude of a 
member" (357 U.S. at 356, 78 S.Ct. at 1279). 
It goes without saying that failure to coop­
erate in Rule 34 discovery in a civil action 
brought by the Department of Justice on 
behalf of the Executive Branch is not 
"cause involving rectitude." 5 

[22) It is next argued once again that 
defendants should not be required to pro­
duce documents which were previously 
turned over to two private antitrust plain­
tiffs in actions in other districts (Litton 
Systems, Inc. v. Am. Tel. & Tel. Co., No. 76 
Civ. 2512 (S.D.N.Y.1976); MCI Commu~ica.­
tions Corp. v. Am. Tel. & Tel. Co., Civil No. 

pleadings fil ed by the parties will be disposed 
of by the Court in accordance with established 
procedures (Rule 6, F.R.Civ.P., Local Rule 1- 9) 
particularly where, as here, the process being 
proposed would merely cause prolonged uncer­
tainty and confusion. In the Court's judgment, 
its ruling was correct, and there is thus nothing 
to take under advisement. Identical considera­
tions apply to defendants' demand that the 
Court take under advisement pending future 
defense decision the jurisdictional rulings and 
the bulk of defendants' objections to the pre­
trial and discovery procedures embodied in 
Pretrial Order No. 12. 

5. Defendants are not wi thout a remedy, how­
ever, with respect to possible refusals of regu­
latory commissions to cooperate in discovery. 
As the Court has previously stated, it will assist 
defendants in this area "to th~ full extent of its 
au thority with respect to any legitimate re­
quests" under Rule 45, F.R.Civ.P. (opinion, p. 
1337. 
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Jlrc~itly teadercc.l his resignation of the sal­
aried office, although it was not accepted un­
til nrterwanls, such act constituted an exer­
cise or the right of election, which preven ted 
a vacancy in the outer office. 

U. S. v. Harsha, 19 S.Ct. 29-1-, 172 U.S. 
567, 43 L.Ed. 55G. 

U.S.Ct.CI. 1903. The g-eneral power of 
U1c President to remove a federal official for 
any reason he may think sufficient, even 
though such official was appointed by and 
with the an.vice and consent of the Senate, is 
.not restricted, as regards general appraisers 
or rnercllandise, to a removal for "inefficien­
cy, n glcct of duty, or malfeasance in office" 
by the provision in Customs Administrative 
Act June 10, 1890, c. 407, § 12, 26 Stat 136, 
which authorizes the appointment of such or­
llcluls, that they "may be removed from of­
flee at any time by the President" for those 
c:nuses. 

ShurtleIT, v. U. S., 23 S.Ct. 535, 189 U.S. 
311, 47 L.Ecl. 828. 

A federal official, sought to be removed 
from office by the President for any of the 
causes specified by Congress as grounds for 
such removal, is entitled to notice and hear­
ing. 

Shurtleff v. U. S .. 23 S.Ct. 535, 180 U.S. 
311, 47 L.Ecl. 828. 

The removal of a federal official by the 
President without notice or opportunity to 
defend will be presumed to have been made 
for other causes than those specified by Con­
gress as grounds for his removal. 

Shurtleff v. U. S., 23 S.Ct. 535, 18.9 U.S. 
311, 47 J,.Ed. 828. 

U.S.Me. 1906. The protection of the 
President's onlcr of July 27, 1807, against 
removals from the civil service except upon 
written charges, with opportunity for de­
fense, extends to an employc in the office of 
the United States Surveyor General for the 
state of Idaho, certified by the Secretary of 
the Interior as within the terms of Act Jan. 
16, 188:!, c. 27, § 6, 22 Stat. 406, and the ex­
ecutive order of May 6, lSDG, made in pur­
suance thereof, extending the departmental 
service classified under tha t act so as to in­
clude all executive officers and employcs out­
side of the District of Columbia, whether 
COtnpc11,;ate<l by a fixed salary or otherwise, 
Who arc serving in a clerical capacity, or 
Whose duties arc, in whole or in part, of a 
clerical nature. 

U. S. v. Wickersham, 26 S.Ct. 460, 201 
U.S. 300, GO L.Ed. 7!>8. 

U.S.Ct.CI. 1920. Notwitl1stan<l ing U.S. 
C.A.,Const. art. 2, § 2, subd. 2, providing for 
the appointm<'nt of officers by the Pres ident, 
With the .advice and consent of the Senate, 

Congress may vest the appointment of in, 
ferior officers in the President alone, in 
courts of law, or in the heads of depart­
ments. 

Burnap v. U. S., 40 S.Ct. 374, 252 U.S. 
512, 64 L.Ed. G92. 

U.S.N.Y. 1925. "Officer of the United 
States" usually construed in limi ted consti­
tutional meaning. 

Steele v. U. S., 45 S.Ct 417, 267 U.S. 
505, 69 L.Ed. 761. 

U.S.Ct.CI. 1926. Association of removal 
witll appointment of executive officers is not 
il:!compatible with republican form of govern-
ment.--......... · 

Restrictions on President's power of re­
moval from office is not to be implied from 
U.S.C.A.Const art 2, requiring· consent of 
Senate to appointment. 

Myers v. U. S., 47 S.Ct. 21, 272 U.S. 52, 
71 L.Ed. lGO. 

U.S.C.A.Const. art. 1, § 8, does not vest 
in Congress power to make provision for re­
moval of executive officers appointed by the 
President with consent of Senate, under ar­
ticle 2. 

~yers v. U. S., 47 S.Ct. 21, 272 U.S. 52, 
71 L .Ed. lGO. 

Express provisions in Act Cong. May 15, 
1820, 3 Stat. 582, for removal of officers ap­
pointed under the act, held not to indicate 
that President possessed no power of re­
moval independently thereof, but, on the con­
trary, to show adoption in conformity to 
legislative decision of 1780, construing U.S. 
C.A.Const. a.rt. 2, as authorizing removal by 
Pres ident. 

Myers v. U. S., 47 S.Ct. 21, 272 U.S. 52, 71 
L .Ed. 160. 

U.S.Ct.CI. 1935. Power of President to 
remove members of Federal Trade Commis­
sion is limited to removal for specific causes 
enumerated in statute pOMBICCllig fefiiOCU1 
f()t inclHcteliCY, fie lccE of duty, or malfeas­
ance in office. Fe ral Trade Commission 
Ac , 41. 

Humphrey' x r v. U. S., 55 S.Ct. 860, 
....__:.;~~-S .. 602, 7!) L.Ed. 1611. 

Whether President has power to remove 
officer in spi te or congressional limitation on 
power of removal depends on character of of­
fice, and whether officer exercises quasi leg­
islative or quasi judicial fgnetions. 

Humpm@y s illx'r v. U. S., 55 S.Ct. 8G9, 
2!)5 U.S. 602, 7!) L.Ed. 1611. 

Statute permitting President to remove 
members of Federnl Trade Commission for 

--:y=- w 
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inefficiency, neglect of duty, or malfeasance 
in office, when construed to limit President's 
power to removal for causes thus enumerat­
ed, held valid restriction on authority of ex­
ecutive. Federal Trade Commission Act, §§ 1, 
5, 6, 7, 15 U.S.C.A. §§ 41, 45, 46, 47. 

Humphrey's Ex'r v. U. S., 55 S.Ct. 869, 
295 U.S. 602, 79 L.Ed. 1611. 

U.S.App.D.C. 1955. Under Executive Or­
der authorizing Loyalty Review Board to re­
view cases involving persons recommended 
for dismissal on grounds relating to loyalty 
by loyalty board of any department or agency 
and providing that such case may be referred 
to Loyalty Review Board either by employing 
department or agency or by officer or em­
ployee concerned, Loyalty Review Board does 
not have power to undertake review on its 
own motion. Executive Order No. !)835, pt. 
2, § 3, pt. 3, § ,1, subd. a, 5 U.S.C.A. § 631 note. 

Peters v. Hobby, 75 S.Ct. 700, 349 U.S. 
331, 99 L.Ed. 1129. 

President's failure to express disapprov­
al of Regulation which purported to author­
ize Loyalty Review Board to do things that 
Board was not authorized to do under Execu­
tive Order could not be deemed to constitute 
President's acquiescence in such rc'gulation 
and, thus, an implied extension by President 
of Board's power under the Executive Order. 
Executive Order No. 0806, U.S.Code Cong. 
Service 1946, p. 1874; No. 9835, 5 U.S.C.A. 
§ 631 note; No. 9835, as amended by No. 
10241, U.S.Code Cong. and Adm. Service 1951, 
p. 1028; No. 10450, § il, 5 U.S.C.A. § 631 
note. 

Peters v. Hobby, 75 S.Ct. 700, 349 U.S. 
331, 09 L.Ed. 1129. 

U.S.Ct.CI. 1958. The President may re­
move officials who arc part of the executive 
establishment but presidential power to re­
move members of a body created to exercise 
its judgment without hind1·ance of any other 
official exists only if congress bas conferred 
it. 

Wiener 
349, 

. S., 78 S.Ct. 1275, 357 U.S. 
. "d.2d 1377. 

Where War Claims Act of 1!)4S estab­
lished a commission with authority to adju­
dicate ,-var claims according to law and with­
out right of review, and act contained no pro­
vision with respect to rcmo,al of commission­
ers, the President was without authority to 
r emove commissioner merely to 1111.ve persQ!!;_ 

...ne~ Of bis QWP ssleceto1e= \\ <li eJJlill§ Act of 
1948, §§ 1 et seq., 3, 5-7, 11 , 50 U.R.C.A. Ap­
pendix §§ 2001 et seq., 2002, 2004- 2006, 2010. 

Wiener ,. U. S., 78 R.Ct. 127G, 3G7 U.S. 
349, 2 L.Ed.2d 1377. 

e=:>36. Appointment or employment and 
tenure of agents, clerks, and 
employees in general. 

Library references 
C.J.S. United States §§ 36, 37, 62--04. 

U.S.Fla. 1867. Navy agents cannot be 
appointed in any other mode than that pre­
scribed in the act of March 3, 1800, 2 Stat. 
535, authorizing thei r appointment. 

Strong v. U. S., 73 U.S. 788, 6 Wall. 788, 
18 L.Ed. 740. 

U.S.Ct.CI. 1905. The existence of a col­
lector of customs under Rcv.St.U.S. § 2550, 
for the Georgetown di strict, which is defined 
in section 2550 as comprising "a ll the wa­
ters and shores of the Potomac river, with­
in the state of Maryland and the District 
of Columbia, from Pomonkcy crL>ek to the 
head of the navigable waters of that river," 
precludes the Secretary of the Treasury from 
appointing, with a right to comJ)Cnsation, a 
disbursing agent for the funds appropriated 
for a post office at ·wash ington, under section 
3658, which authorizes such appointments 
only where there is no collector at the place 
of location of a public work. 

Ilartlett v. U. S., 25 S.Ct. 433, 107 U.S. 
230, 49 L.Ed. 735. 

U.S.App.D.C. 1906. The courts have no 
power, by mandamus or otherwise, to review 
the action of the head of an execut ive depart­
ment of the government in removing a clerk 
from office, on the ground that the removal 
was not In accordance with the civil service 
rules r equiring notice to be given and an op­
portunity to reply to charges, where the 
charge is that the clerk wrote and caused to 
be published a newspaper article derogatory 
to the rrcsidcnt. 

U. S. ex rel. Taylor v. Taft, 27 S.Ct. 148, 
203 U.S. 461, 51 L.Ed. 269. 

The power of appointment to the cla ssi­
fied civil service of the United States carries 
with it the power of remo,al, which is un­
r estricted, except as controlled by the Civil 
Service Act Cong. Jan. 16, 1883, c. 27, 22 Stat. 
403, 5 U.S.C.A. § 632 et seq., ,vhich docs not 
limit the power of r0moval, except for the 
single cause of failure to contribute money 
or services to a political party. 

U. S. ex rel. Taylor v. Taft, 27 S.Ct. 14S, 
203 U.S. 461, 51 L .Ed. 269. 

U.S .Ct.CI. 1920. Within Re,.St. § 1G9, 
5 U.S.C.A. § 43, authorizing heads of depart­
ments to employ clerks and other 0mployes, 
"tbc h<'ad of a department" is the Secretary 
in charge of one of the grC'at divisions of 
the ex0cntivc branch of the government, who 
is a nwmbC'r of the Cabinet, and docs not in­
clmlc llC'ads of bnr<'::ius or lesser divisions. 

nurnaJ) ,. U. S., 40 S.Ct. 374, 252 l:.S. 
512, 64 L .Ed. G02. 



TALKING MEMO 

Question: Whether the Pres. has the authority to remove members 
of the RRRB from of'fice, esp. h.oldovers. 

Statute: 45 USC 23lf. 

The question of whether a Pres. has authority to remove members 
of executive branch agencies has· been considered by the Supreme 
Court in the Myers-Humphrey's-Wiener trilogy of cases. 

Myers said the Pres. can remove officers, but this was later 
rejected as dicta in Humphrey's & Wiener, which dealt with ·: · 
the FTC and the War Claims Commission, respectively. · Myers 
dealt with the removal of a postmaster. 

In any case, the courts distinguished the cases on the following 
grounds: 

1. Myers dealt with purely executive functions, not quasi-leg­
islative or guasi-iudicial. 

2. The statutes creating the FTC and War Claims Comm. were 
designed to ensure independence from the executive branch, whereas 
this was not the case in Myers . 

RRRB: 

1. RRRB has quasi-judicial functions. It can subpeona witnesses, 
administer oaths, take testimony, and conduct in~sti~ations fllt,t/.9r 

~s- use .3,C'l..(.-t) (i11c'J ,y ~~ 
2. RRRB was established as an- "independent agency." It contains ~ 
a statutory holdover provision Ci.e. holdover of appointees 
was contemplated from one Administration to the next). 

Unfortunately, there · is no further explanation re RRRB in the 
committee reports or during floor debate at the time of its 
passage in 19'35, or when amended in 1937 and 1964. 

Conclusion: Pres. wouldnJt appear able to remove member of RRRB. 

u~C 

~.fi"~ 
~ r~ +> ,.,,o.h. 
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