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THE WHITE HOUSE:

WASHINGTON

November 7, 1983

MEMORANDUM FOR FRED F. FIELDING

FROM: JouN G. ROBERTSUAK.

SUBJECT : Railroad Retirement Board

Becky Norton Dunlop called on Friday to alert us to a
potential problem in connection with an appointment to the
Railroad Retirement Board. Under 45 U.S.C. § 228j(a), the
President appoints the three members of the Board, by and
with the advice and consent of the Senate. One member is
appointed from recommendations by representatives of
employees and one from recommendations by representatives of

carriers. The carriers have recommended B
however, recently testified in \:\p

opposition to Administration proposals concerning the Board,
and Presidential Personnel has put processing of his
prospective nomination on hold. Dunlop has asked for our
advice concerning the President's authority to nominate
someone other than [l whether Personnel should solicit
new recommendations from the carriers, etc. '

It seems clear that the President is not bound to nominate &DLP
and that he should simply ask the carriers for new

recommendations. I have begun researching the question to

confirm this view, but wanted to advise yvou of the inquiry

so that it might be appropriately staffed.

p10239Yy jenuapisald uebesay — 140N




THE WHITE HOUSE

WASHINGTON

November 7, 1983

MEMORANDUM FOR FRED F. FIELDING
FROM: JOHN G. ROBERTSUAK

SUBJECT: Railroad Retirement Board

Becky Norton Dunlop called on Friday to alert us to a
potential problem in connection with an appoaintment to the
Railroad Retirement Board. Under 45 U.S.C. § 228j(a),#the
President appoints the three members of the Board, by and
with the advice and consent of the Senate. One member is
appointed from recommendations by representatives of

employees and one from recommendations by representatives of

carriers. The carriers have recommended
however, recently testified in

opposition to Administration proposals concerning the Board,

and Presidential Personnel has put processing of his
prospective nomination on hold. Dunlop hkas asked for our
advice concerning the President's authority to nominate
someone other than NN vwhether Personnel should solicit
new recommendations from the carriers, etc,

It seems clear that the President is not bound to nominate

and that he should simply ask the carriers for new
recommendations. I have begun researching the question to
confirm this view, but wanted to advise you of the inquiry
so that it might be appropriately staffed.
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THE WHITE HOUSE

WASHINGTON

December 6, 1983

MEMORANDUM FOR FRED F. FIELDING

FROM: JOHN G. ROBERTSWK

SUBJECT: _ Railroad Retirement Board

On November 4, 1983 Becky Norton Dunlop alerted us to a
potential problem with an appointment to the -Railroad
Retirement Board. As I explained in my memorandum to you of
November 7, the President appoints the three members of the
Board, by and with the advice and consent of the Senate.

‘One member is appointed from recommendations by representa-
tives of employees and one from recommendations by repre-

. sentatives of carriers. The carriers have recommended

pi029y [ejuapisald uebeay — Ad40N
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President's authority.

Attachment

LY

our previous advice concerning the
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THE WHITE HOUSE

WASHINGTON

December 6, 1983

MEMORANDUM FOR BECKY NORTON DUNLOP
DEPUTY ASSISTANT TO THE PRESIDENT
PRESIDENTIAL PERSONNEL

FROM: FRED F. FIELDING, Orig. signed by FFF
COUNSEL TO THE PRESIDENT |

SUBJECT: Railroad Retirement Board

On November 4, 1983, you asked our advice concerning the
authority of the President to nominate members of the
Railroad Retirement Board. Specifically, you asked whether
the President could nominate

John Roberts of this office advised you on November 9 that
the President need not proceed with |} N norination,
and that if your office wanted to nominate someone else you
should solicit new recommendations from representatives of -
employers, as provided in 45 U.S.C. § 231f(a). That statute
specifies that the President shall appoint the three members
of the Board, by and with the advice and consent of the
Senate, and that:

One member shall be appointed from recommendations
made by representatives of the employees and one
member shall be appointed from recommendations

made by representatives of employers as defined in
paragraph (i) of section 231(a) (1) of this title,
in both cases as the President shall direct, so as
to provide representation on the Board satisfactory
to the largest number, respectively, of employees
and employers concerned. . '

ol

bl
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We reiterate our advice that the President is not required

to nominate, and that you
should solicit new recommendations from representatives of

emiloiers if the decision is made not to nominate

plooay [eljuapisaid uebeay — 140N
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THE WHITE HOUSE

WASHINGTON

February 3, 1984

MEMORANDUM FOR FRED F. FIELDING

FROM: "JoHN G. ROBERTS

SUBJECT: Power of the President to Remove
Members of the Railroad Retirement
Board

Presidential Personnel has asked for an opinion from our

office concerning the authority of the President to remove
members of the Railroad Retirement Board ("the Board") from &3&7
office, particularly those in a holdover status. I have

worked on questions concerning the Board in the past -~ you

may recall the dispute concerning whether the President was
requized o [
the Board as the choice of carrier representatives -- an
have begun to research this question. I send it over at

this point only to alert you to the inquiry, and for formal
staffing. *

I would point out, however, that my preliminary view is that
‘the President may not remove members of the Board, even
those in a holdover status. The Board is an "independent
agency" and appears to have gquasi-judicial functions, see

45 U.S.C. § 231f. The members serve fixed five-year terms,
and there is a statutory holdover provision. I will advise
further when I have completed some additional research.

P1029Y {eljuapisald uebeay — 1 400



THE WHITE HOUSE

WASHINGTON

February 27, 1984

MEMORANDUM FOR FRED F. FIELDING
FROM: JOHN G. ROBERTS/ ““~

SUBJECT: Power of the President to Remove
Members of the Rajilroad Retirement Board

By memorandum dated February 3, 1984, I advised you of a
request from Presidential Personnel for an opinion as to
whether the President may remove members of the Railroad
Retirement Board from office. I noted that I doubted that the
President had such authority, in light of the establishment of
the Board as an "independent agency" and the fact that the
Board performed quasi-judicial functions. Additional study
has confirmed my initial view that the President may not
remove the members of this Board.

Officers performing largely executive functions cannot be
insulated by Congress from the President's removal power,
Myers v. United States, 272 U.S. 52 (1926), but those
performing guasi-judicial or quasi-legislative functions may
be accorded such independence from Presidential control by
Congress, Humphrey's Executor v. United States, 295 U.S. 602
(1935); Wiener v. United States, 357 U.S. 349 (1958). In this
case there can be 1ittle doubt that Congress intended to
protect the members of the Board from removal by the
President. The statute specifies fixed terms of five years
for Board members (with a holdover provision) and, as noted,
establishes the Board as an "independent agency." 45 U.S.C.

§ 231f(a). The issue, accordingly, is whether the Board
members perform quasi-judicial or guasi-legislative functions.
If they do, Congress acted within its constitutional authority
in insulating the members from removal; if not, the President
may constitutionally fire the Board members despite Congress's
intent that they not be subject to removal.

The duties of the Board are clearly judicial in nature. The
basic function of the Board is to make awards and certify
payments under the Railroad Retirement Act of 1974. 45 U.S.C.
§ 231f(b). That Act established criteria for the award of
annuities and death benefits to certain employees. The Board
is authorized to issue subpoenas, administer oaths and examine
witnesses, and receive evidence in order to determine if
applicants are entitled to awards under the Act. Id.

§ 231f(b) (3). Decisions by the Board upon issues of law and



fact are not reviewable by any other administrative or
accounting officer, id. § 231f(b) (1), and orders of the Board
may be enforced in district court, id. § 231f(b) (6).

Since the Board performs the quintessentially judicial
function of determining whether applicants are entitled to
payments under the terms of a statute, Congress may
constitutionally insulate the members from removal by the
President. As noted, I think Congress has done so, by
establishing the Board as an independent agency whose members
serve fixed terms.

One of the Board members is holding office pursuant to the
statutory holdover provision. This is irrelevant to the
question of the President's removal power. If the President
can remove an officer, a holdover provision will not protect
the officer from removal, This was, of course, the crux of
our position in both the Legal Services and Civil Rights
Commission cases. The converse, however, is also true: if
the President cannot remove an officer, he still cannot do so
when the officer is in a holdover status. The holdover period
is simply a part of the term fixed by Congress.

A memorandum to Dunlop, who raised the question initially, is
attached.

Attachment

cc: Steve Abrams




THE WHITE HOUSE

WASHINGTON

February 27, 1984

MEMORANDUM FOR BECKY NORTON DUNLOP
DEPUTY ASSISTANT TO THE PRESIDENT
FOR PRESIDENTIAL PERSONNEL

FROM: FRED F. FIELDING C“1i&. zignud vy wpp
COUNSEL TO THE PRESIDENT
SUBJECT: Power of the President to Remove

Members of the Railroad Retirement Board

You have asked for our opinion concerning whether the
President has the authority to remove members of the Railroad
Retirement Board. After careful consideration we are
compelled to conclude that the President lacks such authority.

Congress may not, consistent with the Constitution, insulate
officers who perform largely executive functions from
Presidential removal. Myers v. United States, 272 U.S. 52
(1926). Officers who perform quasi-judicial or quasi-
legislative functions, however, may be insulated from Presi-
dential removal, if Congress so directs. Humphrey's Executor
v. United States, 295 U.S. 602 (1935); Wiener v. United
States, 357 U.S. 349 (1958).

In this case it seems clear that Congress has attempted to
insulate the members of the Railroad Retirement Board from
Presidential removal. The Board is established as an "in-
dependent agency,"” and its members are accorded fixed terms of
five years, with a holdover provision. 45 U.S.C. § 231f(a).
It also seems clear that the Board performs quasi-judicial
rather than largely executive functions. It is the principal
function of the Board to make awards and certify the payment
of annuities and death benefits to eligible applicants under
the Railroad Retirement Act of 1974. 45 U.S.C. § 231f(b). 1In
the discharge of this responsibility the Board is authorized
to issue subpoenas, administer oaths and examine witnesses,
and receive evidence. The Board's decisions on issues of law
and fact are not otherwise reviewable by accounting or
administrative officers, and Board orders may be enforced in
district court.

In sum, by establishing the Board as an independent agency
whose members serve fixed terms, Congress has evinced the
intent to insulate Board members from Presidential removal.
Such insulation is constitutional because the Board members
exercise quasi-judicial functions. Accordingly, the President




may not remove the members of the Railroad Retirement Board.
The fact that a member may hold office pursuant to a holdover
provision does not affect this conclusion.

FFF:JGR:aea 2/27/84
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THE WHITE HOUSE

WASHINGTON

Februarv 3, 1884

202854 »

MEMORANDUM FOR FRED F. FIELDING

A7
FROM: JOHN G. ROBERTS (XA
SUBJECT: ' Power of the President to Remove
Members of the Railroad Retirement
Board

Presidential Personnel has asked for an opinion from our
office concerning the authority of the President to remove
members of the Railroad Retirement Board ("the Board”} from
office, particularly those in a holdover status. I have
worked on questions concerning the Board in the past -- you
may recall the dispute concerning whether the President was
required to to
the Board as the choice of carrier representatives -- and ~
have begun to research this question. I send it over at
this point only to alert you to the inguiry, and for formal

staffing. 7

I would point out, however, that my preliminary view is that
the President may not remove members of the Board, even
those in a holdover status. The Board is an "independent
agency" and appears to have quasi-judicial functions, see

45 U.S8.C. § 231f. The members serve fixed five-year terms,
and there is a statutory holdover provision. I will advise
further when I have completed some additional research.
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TALKING MEMO

Question: Whether the Pres. has the authority to remove members
of the RRRB from office, esp. holdovers.

Statute: 45 USC 231Ff.

The question of whether a Pres. has authority to remove members
of executive branch agencies has been considered by the Supreme
Court in the Myers-Humphrey's-Wiener trilogy of cases.

Myers said the Pres. can remove officers, but this was later
rejected as dicta in Humphrey's & Wiener, which dealt with~

the FTC and the War Claims Commission, respectively. Myers

dealt with the removal of a postmaster.

In any case, the courts distinguished the cases on the following
grounds:

1. Myers dealt with purely executive functions, not quasi-leg-
islative or quasi-ijudicial.

2. The statutes creating the FTC and War Claims Comm. were
designed to ensure independence from the executive branch, whereas
this was not the case in Myers.

RRRB:

1. RRRB has quasi-judicial functions. It can subpeona witnesses,
administer oaths, take testimony, and conduct inv Stl atlons¢p“

Us usc 2¢1/a incd b y re >
2. RRRB was established as an "independent agency It contains
a statutory holdover provision (i.e. holdover of app01ntees
was contemplated from one Administration to the next).

Unfortunately, there is no further'explanation re RRRB in the

committee reports or during floor debate at the time of its
passage in 1935, or when amended in 1937 and 1964.

Conclusion: Pres. wouldn’t appear able to remove member of RRRB.
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