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THE WHITE HOUSE

WAS HINGTON

April 8, 1985

MEMORANDUM FOR DAVID L. CHEW
STAFF SECRETARY

FROM: JOHN G. ROBERngzézgizH
ASSOCIATE COUNSEL TO T™ME PRESIDENT
SUBJECT: H.R. 1847 -- Amendment to the

Sentencing Reform Act of 1984

Counsel's Office has reviewed the above-referenced enrolled
bill, and finds no objection to it from a legal perspective.







Document No. 27/1331ss

WHITE HOUSE STAFFING MEMORANDUM

DATE: 4/8/85 ACTION/CONCURRENCE/COMMENT DUE 8Y; _April 10th

sugJecT: H-R. 1847 - AMENDMENT OF THE SENTENCING REFORM ACT OF 1984

ACTION FYl ' ACTION FYI
VICE PRESIDENT 0 s;/ OGLESBY 0
REGAN 0 \;/ ROLLINS O O
DEAVER O b/ SPEAKES o b
STOCKMAN o O SVAHN ‘9/ O
BUCHANAN O O  TUTTLE o o
CHEW P W5 VERSTANDIG O o
FIELDING —2e”” O WHITTLESEY o o
FRIEDERSDORF \z/ 0 RYAN O O
HICKEY o O DANIELS O O
HICKS o O o a
KINGON \g/ 0 O O
MCcFARLANE o O O O
REMARKS:
Please provide any comments/recommendations by April 10th.
Thank you.
RESPONSE:
895 1R -G 1y 1 99 Staft Secretary

Ext. 2702




" "EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON. D.C. 20503 Racoived S S

I35 MR -8 11 2022

-~

APR 8 1985
MEMORANDUM FOR THE PRESIDENT
Subject: Enrolled Bill H.R. 1847 - Amendment of the Sentencing

Reform Act of 1984
Sponsors - Rep. Conyers (D) Michigan and 7 others

Last Day for Action

April 16, 1985 - Tuesday
Purpose

To amend the Sentencing Reform Act of 1984 to permit (1) the
Administrative Office of the United States Courts to request
appropriations on behalf of the U.S. Sentencing Commission and
(2) Federal judges who have taken senior status to serve on the
Sentencing Commission.

Agency Recommendations

Office of Management and Budget Approval
Department of Justice Approval
Administrative Office of

the United States Courts Approval
Discussion

The Sentencing Reform Act of 1984 ("the Act"), enacted as part of
the Comprehensive Crime Control Act of 1984, completely over-
hauled the Federal criminal sentencing system. The key provision
of this legislation was the establishment of the United States
Sentencing Commission, an agency of the judicial branch. The
Commission, whose membership is to be composed of seven members
appointed by the President, is to draft guidelines for Federal
judges to use in sentencing persons convicted of criminal
offenses. The guidelines are intended to ensure fairer and more
uniform sentencing of Federal criminal offenders.

Two problems have arisen with respect to the Act as originally
enacted. First, the Act authorizes the Commission's Chairman to
request appropriations on behalf of the Commission. Because the
Chairman (and the other members) has not been appointed,
appropriations have not been requested for the Commission. As a
consequence, the Commission has not been able to hire staff and
begin its work. Second, the Act requires that the membership of




the Commission include at least three regular active service
Federal judges. According to the colloquy in the Senate, the
Chief Justice has gquestioned this requirement and has expressed
some concern about active Federal judges serving on the
Commission. (He is evidently worried that an active judge would
find it difficult to serve on the Commission while executing his
other judicial responsibilities.)

The enrolled bill, which passed both Houses by voice vote,
addresses each of these problems. To overcome the Commission's
present budget conundrum, the bill authorizes the Administrative
Office of the United States Courts to request appropriations on
behalf of the Commission, until the Chairman is appointed. The
enrolled bill responds to the Chief Justice's concern by
authorizing Federal judges who have taken senior status (i.e.,
who do not have all the responsibilities of active judges) to
serve on the Commission.

Agsistant Director
egislative Reference

Enclosures




THE WHITE HOUSE

S WASHINGTON

April 18, 1985

MEMORANDUM FOR FRED F. FIELDING

FROM: JOHN G. ROBERTW

SUBJECT: List of Judicial Conference
Recommendations for Sentencing
Commission

You should acknowledge receipt of the list of Judicial
Conference recommendations for the Sentencing Commission
from the Chief Justice. A brief note doing so is attached.
i1t makes no mention of the Chief's concern about appointing
a judge in regqular active service to the Commission; we
should keep our options open at this point.

Attachment




THE WHITE HOUSE

WASHINGTON

April 18, 1985 o T

Dear Mr. Chief Justice:

Thank you for your letter of April 10 to the President,
transmitting the list of judges recommended by the Judicial
Conference of the United States for service on the United
States Sentencing Commission, pursuant to 28 U.S.C. § 991.

We appreciate the time and effort that obviously went into
developing the impressive list. We hope to be able to
announce appointments to the Commission in the near future,
in order that the Commission may commence its work without
delay. Thank you again for your assistance in helping to
ensure that the membership of the Commission will be worthy
of the challenge before it.

Sincerely,

Orig. signed by FFF

Fred F. Fielding
Counsel to the President

The Honorable Warren E. Burger
The Chief Justice

of the United States
Washington, D.C. 20543

FFF:JGR:aea 4/18/85
bcec: FFFielding
JGRoberts
Subj
Chron




THE WHITE HOUSE

WASHINGTON

April 18, 1985 R

Dear Mr. Chief Justice:

Thank you for your letter of April 10 to the President,
transmitting the list of judges recommended by the Judicial
Conference of the United States for service on the United
States Sentencing Commission, pursuant to 28 U.S.C. § 991.

We appreciate the time and effort that obviously went into
developing the impressive list. We hope to be able to
announce appointments to the Commission in the near future,
in order that the Commission may commence its work without
delay. Thank you again for your assistance in helping to
ensure that the membership of the Commission will be worthy
of the challenge before it.

Sincerely,

Fred F. Fielding
Counsel to the President

The Honorable Warren E. Burger
The Chief Justice

of the United States
Washington, D.C. 20543

FFF:JGR:aea 4/18/85
bcc: FFFielding
JGRoberts
Subj
Chron






(RN

- | Supreme Gonrt of the Hnited States
Washington, B. (. 20523

CHAMBERS OF
THE CHIEF JUSTICE

April 10, 1985

Dear Mr. President:

I am forwarding the enclosed list of judges, recommended by
the Judicial Conference of the United States to serve on the new
United States Sentencing Commission, for your consideration.

It is my understanding that Congress has passed legislation
to allow senior judges to serve on the Commission, as this would
be less disruptive to the courts they serve. Therefore, the list
includes senior as well as active judges.

While the new legislation is an improvement, I must repeat
my concern as to members of the Judiciary serving, if indeed they
must accept a "full time" Executive branch appointment to an
independent Commission. Realistically, there is not a single
Federal Judge in active service who should devote "full time"
attention to anything except performance of Article III duties.

Cordially and respectfully,

The President (QMM ? ?«

The White House
Washington, D.C. 20500



LIST OF JUDICIAL CONFERENCE NOMINEES TO SENTENCING COMMISSION

Judge:

Thomas A. Flannery
George E. MacKinnon*
John L. Smith, Jr.*

Stephen G. Breyer

“ William W. Wilkins

Reynaldo G. Garza*

Hugh S. Dillin

George N. Leighton

Warren K. Urbom

James M. Burns
Earl H. Carroll

Leland C. Nielsen

* senior status

Present Court Service:

District Court of the District of Columbia
District of Columbia Circuit
District Court of the District of Columbia

Circuit Judge, 1lst Circuit,
Massachusetts

District of South Carolina, 4th Circuit
Circuit Judge, 5th Circuit, Texas

District of Southern Indiana, 7th Circuit
(24 yrs. service; C.J. until June 9)

District of Northern Illinois, 7th Circuit

District of Nebraska, 8th Circuit
Chief Judge

District of Oregon, 9th Circuit
District of Arizona, 9th Circuit

District of Southern California,
9th Circuit




e

THE WHITE HOUSE
WASHINGTON

Date 4’95/5

Suspense Date

MEMORANDUM FOR: /9&7{4\_/
FROM:  DIANNA G. HOLLAND
ACTION |

Approved

Please handle/review

For your information

For your recommendation

For the files

Please see me

Please prepare response for
signature

As we discussed
Return to me for filing

COMMENT




THE WHITE HOUSE

WASHINGTON

April 5, 1985

MEMORANDUM FOR DIANNA G. HOLLAND
EXECUTIVE ASSISTANT TO THE
COUNSEL TO THE PRESIDENT

FROM: RICHARD A, HAUSER
DEPUTY COUNSEL TO THE PRESIDENT

SUBJECT: Sentencing Commission

Justice advises that the Congress just amended the legislation
establishing the Sentencing Commission to provide, among other
things, that senior as well as active judges may serve on that
body. The Chief Justice will send his list of candidates as
soon as the President signs the bill. An enrolled bill is now
at OMB and is styled H.R. 1847. The staff attorney assigned to
the Sentencing Commission should follow-up on this matter as
soon as possible.




THE WHITE HOUSE

WASHINGTON

April 22, 1985

MEMORANDUM FOR MARK SULLIVAN
ASSOCIATE DIRECTOR
PRESIDENTIAL PERSONNEL

FROM: JOHN G. ROBERTSIS;)C%§<~
ASSOCIATE COUNSEZ TO THE PRESIDENT

SUBJECT: Sentencing Commission

The following is from the 1984 Federal Judicial Almanac:

Republicans:

George E. MacKinnon
John L. Smith, Jr.
William W. Wilkins
Warren K. Urbom
James M. Burns
Leland C. Nielsen

Democrats:
Reynaldo G. Garza
Hugh S. Dillin
George N. Leighton
Earl H. Carroll

No Affiliation Listed:

Thomas A. Flannery
Stephen G. Breyer


























































UNITED STATES SENTENCING COMMISSION

AUTHORITY:

METHOD :

MEMBERS:

Judicial Branch
(Justice)

28 U.S.C. 991, et seq.
P.L. 98-473, Title II ("Comprehensive Crime Control Act

of 1984"), Chapter II ("Sentencing Reform Act of 1984"),
Sec. 217, October 12, 1984, effective October 12, 1984

Nominated to the Senate and see below

NINE (until November 2, 1991, on which date the Chairman
of the United States Parole Commission ceases to be a
Member, and the total membership is reduced to eight),

as follows:

Chairman of the United States Parole Commission,
ex officio, non-voting (thru November 1, 1991);
Attorney General, or his designee, ex officio,
non-voting;

and

Seven voting Members, including a Chairman

Not more than four of the Members shall be members
of the same political party. (Bi-partisan)

Members shall be appointed after consultation with
representatives of judges, prosecuting attorneys,
defense attorneys, law enforcement officials, senior
citizens, victims of crime, and others interested in
the criminal justice process.

At least three of the Members shall be Federal judges
in regular active service selected after considering
a list of six judges recommended to the President

by the Judicial Conference of the United States.

A Federal judge may serve as a Member of the
Commission without resigning his appointment as a
Federal judge.

The Chairman and Members shall be subject to removal
from the Commission by the President only for
neglect of duty or malfeasance in office or for
other good cause shown.

(CONTINUED - PAGE TWO)




PAGE TWO

UNITED STATES SENTENCING COMMISSION (Cont'd)

Judicial Branch
(Justice)

CHAIRMAN: Appointed by the President from among the voting member-
ship, by and with the advice and consent of the Senate

TERM: SIX YEARS, except that the terms of the first Members

shall not begin to run until the sentencing guide-
lines go into effect. ( ), and the

intitial terms of the first Members of the
Commission shall be staggered so that:

two Members, including the Chairman, serve
terms of six years;

three Members serve terms of four years;
and

two Members serve terms of two years.

A voting Member appointed to fill a vacancy that
occurs before the expiration of the term for which
his predecessor was appointed shall be appointed
only for the remainder of such term. (NOT HOLDOVER)

No voting Member may serve more than two full terms.

SALARY : The Chairman of the Commission shall hold a full-time
position and shall be compensated during the term of
office at the annual rate at which judges of the United
States courts of appeals are compensated.

The voting Members of the Commission, other than the
Chairman, shall hold full-time positions until the end of
the first six years after the sentencing guidelines go
into effect (through ) and shall be compensated
at the annual rate at which judges of the United States
courts of appeals are compensated. Thereafter, the
voting members of the Commission, other than the Chair-
man, shall hold part-time positions and shall be paid

at the daily rate at which judges of the United States
courts of appeals are compensated.

(CONTINUED - PAGE THREE)




PAGE THREE

UNITED STATES SENTENCING COMMISSION (Cont'd)

Judicial Branch
(Justice)

PURPOSE: To establish sentencing policies and practices for
the Federal criminal justice system that assure the
meeting of the purposes of sentencing; provide cert-
ainty and fairness in meeting the purposes of sent-
encing disparities among defendants with similar
records who have been found guilty of similar criminal
conduct while maintaining sufficient flexibility to
permit individualized sentences when warranted by
mitigating or aggravating factors not taken into
account in the establishment of general sentencing
practices; reflect, to the extent practicable, advance-
ment in knowledge of human behavior as it relates to
the criminal justice process; and develop means of
measuring the degree to which the sentencing, penal,
and correctional practices are effective in meeting
the purposes of sentencing.

NOTE TO THE EFFECTIVENESS
OF THIS ACT:

(1) Pursuant to the provisions of P.L. 98-473, Title II,
Chapter II, Sec. 235(a) (1) (B) (i), the Commission shall
submit the initial sentencing guidelines to the Congress
not later than April 11, 1986 (submitted ).

(2) Pursuant to Sec. 235(a) (1) (B) (ii) of the Act, the
sentencing guidelines so submitted shall not go into
effect until the day after:

(a) the Commission has submitted the initial set of
sentencing guidelines to the Congress pursuant
to paragraph (1), above, along with a report
stating the reasons for the Commission's recom-
mendations;

(b) the General Accounting Office has undertaken a
study of the guidelines, and their potential
impact in comparison with the operation of the
existing sentencing and parole release system,
and has, within 150 days of submission of the
guidelines, reported to the Congress the result
of its study; and

(c) the Congress has had six months after the date
of the Commission's submission of the initial
guidelines in which to examine the guidelines
and consider the reports ( ).

(3) The sentencing guidelines go into effect on '
the day after the date cited in (c), above.

(CONTTNIIFED ~ PACE FATIR)




PAGE FOUR

UNITED STATES SENTENCING COMMISSION (Cont'd)

Judicial Branch
- (Justice)

NOTE : Although the "Sentencing Reform Act" creates the U.S.
Sentencing Commission and calls for the eventual termin-
ation of the U.S. Parole Commission, questions remain

as to how this transition would be accomplished.

The Act provides for the termination of the U.S. Parole
Commission on November 1, 1986, but then permits those
Commissioners who are in office on that date to continue
serving in their respective positions through November 1,
1991. Because the law was not clear in this matter, we
contacted Deputy Assistant Attorney General Ron Gainer
who advised us on December 13, 1984, that the Department
of Justice was also not clear on this provision and that
technical, corrective legislation might be sought from the
99th Congress early in its First Session. He will advise
us once this matter is clarified.

Once the question is resolved, new, updated authority sheets
will be prepared for both the U.S. Sentencing Commission and
the U.S. Parole Commission.

Executive Clerk's Office
December 19, 1984






