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THE WHITE HOUSE

WASHINGTON

April 9, 1984

MEMORANDUM FOR FRED F. FIELDING
FROM: JOHN G. ROBERTSQA:{

SUBJECT: Dade County Set Aside Case

Brad Reynolds has copied you on a memorandum he wrote to
Craig Fuller, explaining the consistency between the Justice
Department brief in the Dade County set aside case and the
Administration's minority business enterprise program. On
January 27, 1984, a panel of the United States Court of
Appeals for the Eleventh Circuit issued its opinion in South
Florida Chapter of the Associated General Contractors of
America v. Metropolitan Dade County. That opinion upheld a
100 percent set aside for black prime contractors and a 50
percent black subcontractor "goal" on a Dade County construc-
tion project. The Civil Rights Division filed an amicus
curiae brief supporting appellant's suggestion for rehearing
en banc, arguing that the Dade County set aside program
violated the Equal Protection rights of non-minority con-
tractors.

In his memorandum to Fuller, Reynolds states that the
Division's filing in no way undermines the President's
minority business enterprise program, principally set forth
in Executive Order 12432, Reynolds notes that the federal
program encourages awards of contracts to disadvantaged
contractors -- rather than those of a particular race -- and
does not approach the extremity of a 100 percent set aside
or 50 percent goal. Reynolds states that the Division fully
endorses and supports Executive Order 12432, and notes that
the Division is developing guidelines to advise Dade County
and others on how to develop constitutionally acceptable
minority business enterprise programs.

Two weeks ago, the Eleventh Circuit unceremoniously denied
the suggestion for en banc review. It is not known at this
time whether the appellants will seek certiorari. If they
do, the Justice Department will have to decide whether to
participate in that round. My sense is that, should the
issue arise, Justice will not participate any further. I
believe Reynolds and company recognize now that they do not
have the votes on the Supreme Court to prevail in a race
case such as this one.

There is no need for any action on our part at this time.









STATEMENT OF COUNSEL
1, the undersigned counsel, express a belief, based on
a reasoned and studied professional judgment, that the panel
de%ision is contrary to the following decisions of the Supreme
Court of the United States, and that consideration by the
full court is necessary to secure and maintain uniformity of

decisions in this court:

Brown v. Board of Education, 347 U.S. 483 (1954), and
its progeny, particularly

University of California Regents v. Bakke, 438 U.S. 265
(1978); and the panel's decision is not supportecd by

Fullilove v. Klutznick, 448 U.S. 448 (1980).

1 further express a belief, based on a reasoned and
stucdied professional judgment, that this appeal involves the
fcllowing question of exceptional importance:

Whether, in the circumstances of this case, a county
government may, consistent with the Egqual Protection Clause of
the Fourteenth Amendment, (1) adopt an ordinance authorizing the
setting aside of county construction contracts for bidding ex-
clusively among black prime contractors and the establishment
of unlimited black subcontractor 'gdbls,' and (2) apply the
ordinance by establishing an absolute (100%) set-aside for black
prime contractors and a 50% black subcontractor goal on a specific

construction project.

»

Assistant Attornéy General

(i)
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STATEMENT OF ISSUES PRESENTED

(1) Whether the Equal Protection Clause of the Fourtéenth
Amendment is violated by a county ordinance authorizing the
sgtting aside of County construction projects for bidding exclu-
s*vely among black prime contractors and the establishment of
unlimited black subcontractor "goals."

(2) Wwhether the county's establishment of an absolute
(100%) set-aside for black prime contractors and a 50% black
subcontractor "goal" for a specific construction project violates
the Equazl Protection Clause of the Fourteenth Amendrment.

STATEMENT OF THE COURSE OF PROCEEDINGS AND
DISPOSITION OF THE CASE

A. Proceedings in the District Court

The plaintiffs in this action are trade associations com-
prisec primarily of non-black prime contractors and subcontrac-
tors that regularly work on various construction projects for
Metropolitan Dade County. 552 F. Supp. 909, 911 (S.D. Fla. 1982),
In November of 1982, plaintiffs filed suit challenging, as viola-
tive of the Fourteenth Amendment, County Ordinance No. R2-67,
enacted earlier that year. The ordinance authorizes for all
County construction contracts (1) the setting-aside of contracts
for bidding exclusively among black prime contractors and (2) the
establishment of unlimited black subcontractor "goals.” 1Id. at
.922. Also challenged was the initial application of the ordinance
to the Earlington“”Heights Station contract, where the County
limited bidding exclusively to black prime contractors (i.e., a
100% set-aside) and estahlished an additional 50% black subcon-

tractor “goal.”
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After temporarily enjoining application of the ordinance,
the district court invalidated as unconstitutional tﬁe set-aside
provisions of the ordinance, hoth facially and as applied to the
Earlington Heights contract, but uphefﬂ the "goals"™ provisions
anA their application.

As an initial matter, the district court rejected plain-
tiff's contention that the ordinance was invalid because the County
was not a competent governmental authority to find or remedy prior
discrimination and, in any event, had not made any findings of past
discrimination adequate to justify the racn-&onscious ordinance.

The court concluded that, unlike the administrative educational

agency in Pegents of the University of California v, Bakke, 438
U.S. 265 (1978), the Dade County Commission was competent to estab-
lish racially remedial progfans because it was a legislative body
concerned with the general welfare., 552 F, Supp. at 934. The
court further concluded that the County had made findings of prior
discrimination sufficient to support remedial action, The court
noted that, "[allthough societal dAiscrimination may be the ultimate
cause of the extremely low percentage of Rlack contractors doing
business in Dade County, there is evidence in this record from

which the Court can find identified discrimination against Dade

County Rlack contractors * * *," 1d. at 925-926 (emphasis in
original). The court pointed to the history of discrimination in
the construction ingustry nationally, the disproportionately low
percentage of black contractors, and the correspondingly low per-
centage of county contracts awarded to black contractors, which the
court attrihbuted to the "present effects of past discrimination.”

18. at 926,
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The district court, however, held that the racial set-aside
provision was not sufficiently limited in its scope or duration to
be a constitutionally acceptable remedial device. The court, rely-
iné'primarily on the factors considered by Justice Powell in his
coricurring opinion in Fullilove v, Klutznick, 448 0,S, 448, 510-511
(1980), noted that the ordinance contained no waiver provision,
that the set-aside provision was potentially permanent in nature,
and that the ahsnlute (100%) set-aside greatly exceeded the County's
overall minority percentage. 1d. at 935-938. 1In contraét. the
court upheld the "goal" provision, primarily because it contained a
waiver provision and because the 50% figure was "not excessive in
light of the racial realities that presently exist in NDade County."
If, at 938-941.

B, The Panel's Decision

The panel declined to apply any formal standard of review
or "test" but rather analyzed the constitutionality of the County
ordinance in light of the three factors it believed were primarily
concsidered in Rakke and Fullilove:

(1) that the governmental body have the authority to pass
such Jegislation; (2) that adequate findings have been made
to ensure that the governmental hndy is remedying the present
effects of past discrimination rather than advancing one
racial or ethnic group's interest over another; and (3) that
the use of such classifications extend no further than the
established need of remedying the effects of past discrimin-
ation. Slip op. at 1406 (emphasis in original).

The panel agreed with the district court's conclusion that
the County satisfied the first two criteria, for essentially the
same reasons. Slip op. at 1406-1408, The panel, however, dis-
agreed with the district court's determination that the absolute

black set-aside for the Earlington WKeights project, and the ordi-

nance authorizing it, were an impermissibie means of accomplishing
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the County's remedial objectives. The panel found that the “"goals"”
and set-aside provisions of the ordinance, both facially and as ap-
plied to the Earlington Heights project, were "appropriate, narrowly
tailored measures to achieve the legislative objective." Id. at 1410.

N The panel based this conclusion primarily on its view that
the County's establishment of a three-tiered system for reviewing
racially exclusionary contracts 1/ and the annual assessment of
the entire program established adequate procedural safeguards to
ensure that the program's racial preferences were limited to their
remedial purposes. Id. at 1408-1409. The panel further‘deternined
that the absence of both a durational limit and waiver provision
and the availability of less discriminatory alternatives did not
invalidate the County's program. 1d. at 1408-1411. Also, the
absolute set-aside for black contractors on the Earlington Heights
project was not excessive, in the panel's view, since the Earlington
Heights contract constituted only 1% of the County's annual contrac-
tual expenditures. Id. at 1410-1411. Finally, the panel cautioned
that its "conclusions on the adeqguacy of the program's safeguards
are premised on the assumption that the review process . . . will
be conducted in a thorough and substantive manner."” 1d. at 1409,

STATEMENT OF FACTS NECESSARY TO
ARGUMENT OF THE ISSUES

All of the facts necessary for the argument of these issues
are contained in the Statement of the Course of Proceedings and

Disposition of the Case, supra.

»

1/ Racial goals and set-asides for particular contracts must he
approved by the County Manager, the County's Contract Review Com-
mittee, and the Roard of County Commissioners. The criteria for
approval are the availability of black contractors, the racial goals
of the particular County department awarding the contract and, in
the case of a set-aside, the Board's determination that such action

would be in the best interests of the County. Slip Op. at 1408,
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ARGUMENT AND AUTHORITIES

For the reasons ihat follow, we submit that the panel's
ruling upholding the race-conscious ordinance and its application
t§ the Earlington Heights project is inconsistent with governing
S*prene Court precedent and involves questions of exceptional
public importance. This case is thus proper for review by the
full Court, sitting en banc.

It is well settled that "all legal restrictions which
curtail the rights of a single racial group are immediately
suspect" anc that "courts must subject them to the most rigid

scrutiny.” Korematsu v. United States, 323 U.S. 214, 215 (1944).

See, e.g., Shelley v. Kraemer, 334 U.S. 1, 22 (1948); Missouri

ex rel. Gaires v, Canada, 305 U.S. 337, 381 (1938)._ That a

governmental classification, such as the County's racially pref-
erential ordinance, works to the detriment of all non-black con-
tractors rather than solely a "discrete and insular minorit{y]"

(United States v, Carolene Products Company, 304 U.S. 144, 152

n.4 (1938)), is without constitutional significance. 2/ "[I]t
is the individual who is entitled to_judicial protection against
classifications based upon his racial or ethnic background be-
cause such distinctions impinge upon personal rights, rather

than the individual only because of his membership in a par-

ticular group . . . ." University of California Regents v,

2/ As Justice Powell observed in Bakke, discreteness and insu-
larity have “"never been invoked in [Supreme Court) decisions as
a prerequisite to subjecting racial or ethnic distinctions to
strict scrutiny.” University of California Regents v. Bakke,
supra, 438 U.S, at 290 (opinion of Powell, J.).
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Rakke, supra, 438 U.S, at 299 (opinion of Powell, J.): see, e.9..,

Shelley v, Kraemer, supra, 334 U.S, at 22 ('[w]ights created by the
first section of the Fourteenth Amendment are, by its terms, guar-
anteed to the individual. The rights estahlished are personnal

rights."); McCabe v. Atchison, T. & S.F.Ry., 235 U,S, 152, 161-

162 (1914), And, if the Fgqual Protectinn Clause creates "personal
rights," "guarantees to the individual," its safeguards “cannot

mean one thing when applied to one individual and something else
when apnplied to a person of another color. If both are not accorded

the same protection, then it is not equal." University of California

Regents v, Rakke, supra, 438 U.S. at 289-290 (opinion of Powell,

J.). Accordingly, when a person is classified by government on the
basis of race or ethnic origin, "the burden he is asked to bear on
that ha=is Imust bhe)] precisely tailored to serve a compelling govern-
mental interest. The Constitution guarantees that right to every
person regardless of his background.,™ 1d. at 299; see Shelley v.

Kraemer, supra; Missouri ex rel, Gaines v. Canada, supra, 305 0U,.S,

at 351; Fullilove v. RKlutznick, supra.

Application of this standard to the facts of this case compels
the conclusion that the County's racially preferential ordinance
and its application to the Earlington Heights project impermissibly
infringes the equal protection right=s of non-black contractors in
Dade County. 3/ The governmental interest in vindicating the legal
rights of victims and redressing unlawful conduct is substantial,

indeed compelling, and generally justifies judicial imposition of

3/ As we discuss fully at pages 11-14, infra, federal legisla-
tion enacted pursuant to Congress' unique remedial authority under
Section 5 of the Fourteenth Amendment is entitled to judicial
deference not owing to state and local measures. Fullilove v,
Klutznick, supra.
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measures necessary to remedy the injury, even though such measures
may incidentally impinge on the interests of innocent third parties.
This principle does not change when the unlawful behavior is racial
d{scrimination. "when effectuating a limited and properly tailored
r%medy to cure the effects of prior discrimination, * * * 'a sharing
of the burden' by innocent parties is not impermissible."™ Fullilove,

supra, 448 U.S. at 484, citing Franks v. Bowman Transportation Co.,

424 U.S. 747, 777 (1976); Albemarle Paper Co. v. Moody, 422 U.S.
405 (1975); accord, 448 U.S., at 497 (Powell, J., concurring). That
the class of victims is defined by race is but a concomitant of the
fact that the defendant's unlawful behavior was defined by race.

We submit that the compelling government interest of curing
the effects of past racial discrimination -- the only compelling
government interest involved in this case =- will justify a class-
based infringement of the legitimate interests and expectations
of innocent third parties only to the extent necessary to restore
proven discriminatees to the position they would have occupied in
the absence of the discrimination. 4/ The rinhts protected under
the equal protection guaranties of the Constitution belorg to in-
dividuals, not groups. In order fully to vindicafe these individ-
ual rights, courts should fashion remedies designed to ensure that
the identifiable victims of unlawful racial discrimination are re-

stored to their "rightful places."™ The legitimate "rightful place"

4/ We thus disagree with the holdings in Ohio Contractors Associ-
ation v, Keip, 713 'F.2d 167 (6th Cir. 1983) (upholding law requir-
ing state officials to set aside designated percentages of state
contracts for bidding by minority business enterprises only) and
Schmidt v. Oakland Unified School District, 662 F.2d 550 (9th Cir.
1981) vacated and remanded, 457 U.S. 594 (1982) (upholding 25%
minority business set-aside for school construction).
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claims of identifiable discriminatees warrant imposition of a
remedy callinyg for a "sharing of the burden” by those innocent
third parties whose "places" are the product of, or at least en-
hanced by, the challenged discrimination.

i Persons who have not been victimized by the discriminatory
practices, however, have no claim to "rightful place® relief. And
any preferential treatment accorded to nondiscriminatees -- or to
discriminétees beyond those measures necessary to make them whole
-- necessarily deprives innocent third parties of their “"rightful
places." Accordingly, as between nonvictims of the unlawful dis-
crimination\agq innocent ihird parties, “"it cannot be said that the
government has any greater interest in helping one individual than

in refraining from harming another.” Bakke, supra, 438 U,S. at

308-309 (opinion of Powell,rJ.).

In this case, the 100% set-aside and the 50% subcontractor
“goal" for the Earlington Heights Station, as well as the ordinance
which authorizes these provisions, are victim-blind: they embrace
without distinction nonvictims as well as victims of Dade County's

allegedly discriminatory practices. 5/ No inquiry of any kind is

5/ Neither the district court nor the County identified any dis-
criminatory action by either the County or non-black contractors

or any artificial barrier in the County's construction contracting
procedures which adversely affected minorities. Although the
district court found what it termed "identified discrimination,” a
finding upon which the panel heavily relied, it never ®"identified"
who had engaged in such discrimination or how it was accomplished.
Metro Dade, supra, 552 F. Supp. at 925-926; Slip Op. at 1407.
Specifically, the court did not find that Dade County, or any other
entity involved irf'the County's contracting process, had engaged in
such discrimination or was otherwise responsible for it. The only
evidence relied upon by the district court in support of this
finding was the statistical disparity between the number of black
contractors and the overall black population in Dade County (1%-16%),
and a corresponding disparity in the percentage of County contracts

[Footnote cont'd on next page)
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conducted concerning whether the black contractors benefitting from
these racial selection devices have ever been discriminated against
by the County, or any other entity, in the process fér choosing
centractors and subcontractors for county projects. 6/ These
provisions thus inevitably accord racially preferential treatment
tJ persons who have no "rightful place"” claim vis-a-vis non-black
contractors. Because Government has no compelling interest in

according such preferential treatment to nondiscriminatees at the

§/ [Footnote cont'd] awarded to black contractors (1l.4%-16%). 1Ibid.
The court did not indicate that the underrepresentation of black
contractors was due to any practice relating to the County's contrac-
" ting process or construction industry generally or that the dispro-
portionately low number of contracts awarded to black contractors
stemmed from any discriminatory selection, rather than the acknowledged
lack of available black contractors. (See note 6, infra, concerning
absence of any qualified black prime contractors in the County.)
Thus, the statistical evidence relied upon by the court appears
to relate solely to the lingering effects of general societal dis-
crimination that disadvantage minority businesses across the Nation
and not to any discrimination, subtle or otherwise, by the County's
government or non-black contractors. Indeed, the district court
apparently acknowledged as much. Ibid. It is clear, however, that
any race~-conscious remedial action must be premised on findings of
prior discrimination that are "far more focused . . . than the ef-
fects of 'societal discrimination,' an amorphous concept of injury
that may be ageless in its reach into the past.”™ Bakke, supra, 438
U.S. at 307 (opinion of Powell, J.). See Fullilove, supra, 448
UJ.S. at 477-478, 482; id. at 498 (concurring opinion of Powell, J.).
Since neither the district court nor the County made any such
"focused" findings concerning prior discrimination attributable to
the County's contracting policies or procedures, the necessary pre-
dicate for "remedial"® action by the County is lacking. The County
cannot justify its racial classification as serving the compelling
interest of remedying its prior unlawful discrimination, since it
has not reasonably determined that such discrimination occurred.
Bakke, supra, 438 U.S. at 307-310; Fullilove, supra, 448 U.S. at
477-478. Thus, even assuming that state and local governments are
constitutionally empowered to make findings of past discrimination
and to take class-based, race-conscious "remedial"” action benefit-
ing persons not actually victimized by discrimination, Dade County's
ordinance is nevertheless invalid because it was enacted without
adequate findings of prior discrimination.

6/ 1Indeed, the only black prime contractors participating in the
exclusionary selection procedures were from outside Dade County
(and, in some instances, the State of Florida) and thus could not
plausibly have suffered from any discrimination in the County's

contracting procedures. Metro Dade, supra, 552 F. Supp. at 926.
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expense of innocent third parties, governmental imposition of these
set-asides and goals would be unconstitutional.

Contrary to what the panel below apparently concluded, the

Supreme Court's decision in Fullilove v, Klutznick, supra, does not

suggest either that a state or local regulatiqn according preferen-
tial treatment to nondiscriminatees is constitutionally permissible
or that the traditional "strict scrutiny” standard should not be
used to judge the County's racially preferential actions.

In that case, the Court rejected a constitutional challenge
to a federal law requiring that at least 10% of federal funds for
local puhlic works projects be set aside for contracts with "minority
business enterprise<,” Administrative and legislative findings
that minority businesses had heen excluded from significant parti-
cipatior in government construction contracts were held sufficient
to justify this exercise of Congress' remedial authority. 1d. at
456-472, The plurality opinion emphasized that the administrative
program contained sufficient procedural safeguards to provide rea-
sonable assurance (1) that application of racial or ethnic criteria
would be narrowly limited to accomplishing Congress' remedial pur-
poses hy restrirting preferential treatment to those ®"businesses
owned and controlled by members of minority groups" whose competi-
tive position has actually been "impaired®” by the "present effects
of past discrimination® (id. at 487), and (2) that misapplications
of such criteria wowld be “promptly and adequately remedied admini-
stratively.® 1bid: see generally id. at 486-489, Moreover, the
plurality stressed that the Court was deciding only a facial chal-

lenge to the MBE provision and that any equal protection claims
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arising out of the specific awards that "cannot be justified . . o
as a remedy for present effects of identified prior discrimination
* * ¢ must await future cases.” Id. at 486, In sum, then, the |
plurality in Fullilove indicated that the MRE provision, which
'pJBss[ed] the outer limits of congressional authority,"® (id,
at 490) would not have passed constitutional muster had it been
based solely on the contractor's race rather than on its "impaired
* * ¢ competitive pnsition®™ resulting from the "present effects of
past discrimination”™ in government construction contracting. 14,
at 487; see iﬁ. at 477-478,

Moreover, as the panel below correctly noted, the minority
set-aside at issue‘iﬁ Fullilove was enacted by Congress pursuant
to its enforcement powers under Section 5 of the Fourteenth Amend-
ment., As the Fullilove plurality opinion repeatedly emphasized,
the analysis ermplnyed in that case was adopted precisely and only
because the challenged set aside was enacted pursuant to this
express constitutional grant of congressional enforcement authority.

Fullilove, supra, 448 U.S, at 472, 476-480; id. at 499-502, 508-

510 (concurring opinion of Powell, J.). When, however, a racially
based set-aside is established by a governmental body other than
Congress, it should be judged under the traditional "strict
scrutiny® standard and, for the reasons set forth above, invali-
dated. Examination of the unigque power granted to Congress under
Section 5 to enforcg:through appropriate legislation the Equal
Protection guaranties of the Fourteenth Amendment, and the corres-
pondingly unique treatment the Fullilove plurality gave to the

set-aside enacted pursuant to that power, makes this clear,

The Supreme Court has long recognized that the unprece-

A _ _a _ = - -
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the Civil war Amendments gave Congress authority to enact legis-
jation it deemed necessary to remedy the consesguences of racially
discriminatory action. 7/ ®Correctly viewed, § 5 is a positive
gr;nt of legislative power authorizing Congress to exercise its
di%cretion in determining whether and what legislation is needed to
secure the guarantees of the Fourteenth Amendment.® Morgan, supra,
384 U.S, at f51. Pursuant to this power, Congress may invalidate

practices that the Supreme Court would not find violative of the

Fourteenth Amendment. See Morgan, supra; Oregon v. Mitchell, 400

.S, 112 (197n).,
Thus, when acting to effectuate the demands of the Equal
Protection Clause, Congress has extraordinarily "broad remedial

powers" that exceed even those of the judiciary. Fullilove, supra,

44 U.S. at 483, As the Fullilove plurality noted:

Here we deal, as we noted earlier, not with the limited
remedial powers of a federal court, for example, but with
the broad remedial powers of Congress. It is fundamental
that in no organ of government, state or federal, does there
repose a more comprehensive remedial power than in the Con-
gress, expressly charged by the Constitution with competence
and authority to enforce equal protection guarantees. Id.
at 483. Accord, id. at 501, n.3, 516 (concurring opinion
of Powell, J.).

Accordingly, in the ®"unique®" context of interpreting a
congressional remedial provision enacted pursuant to Section 5 of
the Fourteenth Amendment, courts must give appropriate deference to
the evidentiary basis upon which the measure was premised and to

the means chosen by Congress to accomplish the remedial objective.
- . :

3/ Fullilove, supra; Katzenbach v. Morgan, 384 U.S. 641 (19A6A);
South Caroclina v. Katzenbach, 383 U.S. 745 (1966); Ex Parte Virginia,
100 U.S. 339 (1879). See Bohrer, Rakke, Weber and Fullilove: Renign
Discrimination and Congressional Power to Enforce the Fourteenth

Amendment, 56 Ind. L.J. 473 (1981). o




1d. at 472, 476-478. Accord, id. at 499-502 (concurring opinion of

Powell, J.), Morgan, supra, 384 U.S. at A48-656; South Carolina v,

Katzenbach, supra, 383 U.S. at 323-327. The Fullilove plurality

nade clear, however, that judicial deference to congressional
Judgments made pursuant to its Section 5 authority is not absolute,
stressing that any racial classification must be given the "most

searching examination.” Fullilove, supra, 448 U.S. at 491; id. at

496 (concurring opinion of Powell, J.) (applying "strict scrutiny"
test). Indeed, the plurality specifically noted that the race-
conscious remedial set-aside at issue in that case "press(ed] the

outer limits of congressional authority." 1d. at 490 (emphasis added).

A municipal government such as Dade County, however, stands
on entirely different constitutional footing. -The'County has, of
course, no remedial authority comparable to that granted Congress
under the Enforcement Clause of the Fourteenth Amendment. Pather,
the Fourteenth Amendment acts solely as a limitation on the County's
action. Conseqguently, when judging a racial classification imposed
by a state or municipal government, the statute or ordinance is not
entitled to deference comparable to that accorded federal legislation
enacted pursuant to Congress' Section 5 authority. To the contrary,
the court must “"strictly scrutinize®™ the classification to ensure
that it is precisely tailored to serve a compelling government
interest. Accordingly, even if Congress could lawfully enact a
particular remedijl program, it does not follow that local govern-

ments could do likewise. 8/

8/ As Justice Powell expressly noted, the fact that the congres-
sional set-aside was upheld did not mean “"that the selection of a
set-aside by any other governmental body would be constitutional.
See Bakke, 438 U.S. at 309-310. The degree of specificity required
in the find:ngs of discrimination and the breadth of discretion in

- - - a At _ . _ a a _————Y
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The panel's failure to give sufficient weight to this crucial
distinction between the unigue Section 5 remedial poﬁer of Congress
and the power of a municipal government caused it to erroneously
analyze the constitutionality of Dade County's racially preferential
o‘dinance, and the application of that ordinance to the Earlington
Heights project, under the comparatively deferential standard
employed in Fullilove rather than the traditional “strict scrutiny"
standard of review set forth above. As we have previously diécussed,
because the ordinance, both on its face and as applied to the
Earlington Heights project, does not limit racially preferential
treatrment to those measures necessary to "make whole" victims of
the County's past racially discriminatory contracting practices, it
cannot be squared with the requirements of the Fourteenth Amendment.
Accordingly, the panel's decision should be vacated and set for

rehearing by the full court sitting en banc.

8/ [Footnote cont'd)
the choice of remedies may vary with the nature and author-
ity of a governmental body." Fullilove, supra, 448 1,S, at
- 515-516, n .14 (concurring opinion of Powell, J.). '
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CONCLUSION
- For the foregoing reasons, the panel opinion should be

vacated and the case set for rehearing by the full Court,

!

Respectfully submitted,

Assistant Attorney General
Civil Rights Division

CHARLES J. OPER 9[
Deputy Assistant Attofney General

MICHAEL CARVIN
Attorney
Civil Rights Division
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METROPOLITAN DADE COUNTY,
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White construction contractors and
subcontractors brought action against
county challenging race-conscious affirma-
tive action plan for county contracts con-
tained in county ordinance. The United
States Distriet Court for the Southern Dis-
- trict- of Florida, James W. Kehoe, J., 552
F.Supp. 909, upheld part of ordinance and
declared part of ordinance unconstitutional,
and both sides appealed. The Court of
Appeals, Kravitch, Circuit Judge, held that:
(1) county commission was competent as
matter of state law to make findings of
past discrimination and to enact remedial
legislation; (2) commission’s findings of
past discrimination were sufficient to justi-
fy measures designed to remedy past dis-
crimination; (3) ordinance incorporated suf-
ficient safeguards to ensure that it was
narrowly drawn to legitimate objective of
redressing past discrimination; and (4) or-
dinance as applied to metrorail construction
project was constitutional.

Affirmed in part and reversed in part.

1400

1. Constitutional Law 215

Legislation employing benign racial
preferences must incorporate sufficient
safeguards to allow reviewing court to con-
clude that program will be neither utilized
to extent nor continued in duration beyond
point needed to redress effects of past dis-
erimination.

2. Counties =116

County, pursuant to its home rule
charter, which specifically granted county
power to waive competitive bidding when
such waiver was in county’s best interest,
was competent, as matter of state law, to
make findings of past discrimination and to
enact remedial legislation granting prefer
ential treatment to blacks in its contract-
bidding process.

3. Counties 47

Where county commission’s findings
that past discriminatory practices had im-
peded development of black businesses, re-
sulting in economic disparity between
blacks and other groups that had created
unrest in black community, were based on
reliable, substantial information compiled
by independent investigations, findings es-
tablished governmental interest justifying
county ordinance granting preferential
treatment to blacks in its contract-bidding
process designed to remedy past discrimi-
nation.

4. Counties =116

Adequate safeguards existed to uphold
constitutionality of county ordinance grant-
ing preferential treatment to blacks in con-
tract-bidding process in order to remedy
past discrimination, where before set-aside
or subcontractor goal contract was ap-
proved for county construction contract, it
was required to pass three levels of admin-

Synopsis. Syllabi and Key Number Classification
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istrative review, ordinance and regulation
set out criteria to guide reviewing bodies
as to whether set-aside and goals were
appropriate, and entire project was subject
to periodic review and assessment.

§. Constitutional Law ¢=215

Totality review is an appropriate
means of ascertaining whether legislation
employing benign racial preferences or its
application is narrowly drawn so as to not
unfairly infringe on rights of third parties.

6. Constitutional Law &219.1

County ordinance which allowed coun-
ty to set aside contracts for bidding solely
among black contractors and contained
subcontracts goal provision was constitu-
tionally applied to metrorail station con-
struction, where station constituted less
than one percent of county’s annual ex-
penditures on contracts, blacks constituted
over 17 percent of county’s population, yet
less than one percent of county contractors
were black, effect of set-aside and subcon-
tractor goal provisions was not dispropor-
tionate to either number of blacks and
black eontractors residing in county or to
goal of increasing black business participa-
tion in order to redress pass discrimination,
and third parties were not unfairly affect-
ed.

Appeals from the United States District
Court for the Southern District of Florida.

t. The term “black contractor” as used in the
challenged ordinance and throughout our opin-
ion denotes a contracting or subcontracting
business entity that is

at least 51 percentum owned by one or morc
Blacks, or, in the case of a publicly-owned
business, at least S1 percentum of the stock of

SOUTH FLA. CHAP. v. METROPOLITAN DADE COUNTY, FLA.

Before KRAVITCH, HENDERSON and
ANDERSON, Circuit Judges.

KRAVITCH, Circuit Judge:

This case involves the constitutionality of
a Metropolitan Dade County ordinance and
resolution granting preferential treatment
to blacks in its contract bidding process.
The ordinance allows the county to “set
aside” contracts for bidding solely among
black contractors® and contains a “goals”
provision by which the county can require
that a certain percentage of a contract’s
value be subcontracted to black contrac-
tors. The plaintiffs, non-profit corpora-
tions and trade associations, brought suit
challenging the ordinance both facially and
as applied to the county construction con-

tract for the Earlington Metrorail Station.

The district court held that the “set
aside” provision violated the Equal Protec-
tion Clause of the Fourteenth Amendment
and granted a permanent injunction. The
court, however, upheld the constitutionality
of the “goals” provision. South Florida
Chapter of the Associated General Con-
tractors of America, Inc. v. Metropolitan
Dade County, 552 F.Supp. 909 (S.D.Fla.
1982) [hereinafter cited as Metro Dade ).
Both sides have appealed from the decision.

L

The district court made extensive factual
findings of the events leading up to the

which is owned by one or more Blacks: and
whose management and daily business opera-
tions arc controlled by onc or more such
individuals.
Metropolitan Dade County, Fla., Ordinance No.
82-67 (July 20, 1982).




SOUTH FLA. CHAP. v. METROPOLITAN DADE COUNTY, FLA.

present controversy.? The court found
that the May 1980 disturbances in Liberty
City had prompted the county to investi-
gate the economic and social opportunities
of blacks living in the area. The resulting
studies concluded that race relations would
continue to deteriorate unless steps were
taken to enhance the.business opportuni-
ties of the black community.

On November 8, 1981, the Dade County
Commission in response to these findings
adopted Resolution No. R-1672-81.2 The
resolution recognized that past diserimina-
tion had “to some degree” impaired the
competitive position of black-owned busi-
nesses, resulting in a “statistically signifi-
cant disparity” between the black popula-
tion, the number of black businesses, and
the number of county contracts awarded to
black-owned enterprises. The resolution
proceeded to announce a “policy of develop-
ing programs and measures to alleviate the
problem ..., including specific race con-
scious measures.”

On July 20, 1982, the Dade County Com-
mission adopted Ordinance No. 82-67 ¢ as a
measure designed to implement its policy
of fostering black business growth. The
Commission premised the ordinance on a
finding that:

Dade County has a compelling interest in
stimulating the Black business communi-
ty, a sector of the County sorely in need
of economic stimulus but which, on the
basis of past experience, is not expected
to benefit significantly in the absence of
specific race-conscious measures to in-
crease its participation in County con-
tracts.

2. The district court’s findings are binding unless
clearly crroneous. F.R.Civ.P. 52(a).

3. Resolution No. R-1672-81 is set out in full in
the Appendix.
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The ordinance required that all proposed
county contracts be reviewed to determine
whether race-conscious measures would
foster participation by black contractors
and subcontractors. Bid credits, set-asides,
minority participation goals and other de-
vices were to be considered. The district
court summarized the administrative proce-
dures mandated by the ordinance as fol-
lows:

a. Each department is charged with
the responsibility of submitting its rec-
ommendations concerning Black set-
asides and goals on each construction
project under its jurisdiction;

b. A three member contract review
committee comprised of county officials
is charged with the responsibility of re-
viewing the Departmental recommenda-
tions and submitting a final recommenda-
tion on Black set-asides and goals to the
county commission for final action;

¢. Black subcontractors goals are to
be based on “the greatest potential for
Black subcontractor participation” and
... “shall rclate to the potential availa-
bility of Black-owned firms in the re-
quired field of expertise”;

d. Availability of Black subcontrac-

tors should include ‘‘all Black-owned
firms with places of business within the
Dade County geographic area”;

e. Black set-asides shall be considered
where there exists at least three Black
prime contractors with the capabilities
consistent with the contract require-
ments;

4. Ordinance No. 82-67 is set out in full in the
Appendix.
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f. A Black prime contractor can be
under contract for up to three set-asides
within any one year period, but no more
than one set-aside at a time;

g. Prior to implementation of a Black
set-aside, the county commission is to
make findings that the Black set-aside is
“in the best interest of the County in
order to waive formal bid procedures”;
and

h. Bid procedures limiting bids to
Black prime contractors would be imple-
mented.®

Metro Dade, 552 F.Supp. at 922.

On July 21, 1982, the day following the
passage of Ordinance No. 82-67, the coun-
ty received and opened bid proposals for
the Earlington Heights Station, part of a
billion doliar rapid-rail transit system fi-
nanced with federal, state and local funds.
A non-black prime contractor, Peter Kiewit
Sons’ Company, submitted the lowest bid.
The next lowest bid was tendered by
Thacker Construction Company, a black
prime contractor. These bids were rejected
for two reasons: (1) both exceeded the

. County Engineer’s estimate of what the

project should cost, and (2) the amounts of
the bids had become public, rendering it
impossible to conduct competitive bid nego-
tiations under applicable federal regula-
tions. The County Manager then proposed,
and the Commission agreed, that the Ear-
lington Heights contract be reviewed under
the newly enacted ordinance.

After reviewing departmental recommen-
datious, the Contract Review Committee
proposed that the Commission waive the
use of formal competitive bids, setting
aside the Earlington Heights contract for
competitive bidding exclusively among

5. The regulations are set out in full in the Ap-
pendix.
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black contractors. In accordance with the
administrative procedure provided by the
ordinance, the Contract Review Committee
found that there were a sufficient number
of licensed black contractors in Dade Coun-
ty that possessed the requisite financial
and technical capabilities to ensure compe-
tition for the contract. Additionally, the
Committee suggested the inclusion of a
subcontractor goa! requiring that fifty per-
cent of the contract's dollar value be
awarded to black subcontractors. When
combined with the general requirement
that the prime contractor personally per-
form twenty-five pcrcent of the contract,
this meant that seventy-five percent of the
Earlington Heights contract was being set-
aside solely for black contractors.

On October 5, 1982, the Dade County
Commission passed Resolution No. R-
1350-82 ¢ adopting the Committee’s recom-
mendations. The County issued notice that
the contract was open for bidding subject
to the onc hundred percent set-aside and
the fifty percent subcontractor goal. The
closing date for submission and the open-
ing of bids was set for November 17, 1982

The plaintiff-appellees filed & complaint
in the Southern District of Florida on No-
vember 12, 1982, secking declaratory and
injunctive  relief. Jurisdiction = was
premised upon 28 U.S.C. § 1343 as an ac-
tion seeking relief pursuant to 42 U.S.C.
§§ 1931 and 1983 and 28 U.S.C. §§ 2201
and 2202. Two related statelaw claims
were asserted under the district court’s
pendent jurisdiction. On November 16,
1982, after both sides presented evidence at
a hearing, the district court granted the
plaintiffs’ motion for a temporary restrain-

6. Resolution No. R-1350-82 is set out in full in
the Appendix.




LA g

Y

%

A

SOUTH FLA. CHAP. v. METROPOLITAN DADE COUNTY, FLA. 1404

ing order. On December 16, 1982, the
court issued its memorandum opinion, de-
claring the one hundred percent set-aside
unconstitutional, but upholding the use of
the fifty percent subcontractor goal.

I

Because resolution of appellees’ pendent
claims might render discussion of the fed-
eral constitutional claims unnecessary, we
address those claims first. Hegans v. Le-
vine, 415 U.S. 528, 94 S.Ct. 1372, 389
L.Ed.2d 577 (1974). The plaintiff-appellees
first contend that the County's preferential
treatment policy violates the Dade County
Home Rule Charter. The district court
concluded that the Commission, pursuant
to section 4.03(D) of the Charter, may
waive competitive bidding when it deter-
mines waiver to be in the County’s best
interests. Metro Deade, 552 F.Supp. at
927-28. We agree with this conclusion and
discuss the relevant Charter provisions
more completely infra Slip op. at 1406~
1407, at -

Plaintiff-appellees also argue that the
challenged policies contravene the Florida
Constitution’s due process and equal pro-
tection guarantees. The Florida courts
have held that these provisions confer the
same protection as their federal counter-
parts. See Florida Canners Association
v. Department of Citrus, 371 So.2d 503,
513 (Fla.2d Dist.Ct.App.1979), aff'd, 406
So.2d 1079 (F1a.1981); Florida Real Estate
Commission v. McGregor, 336 So.2d 1156
(F1a.1976). Determination of this pendent
claim, therefore, is necessarily dependent
upon the disposition of the federal constitu-
tional issue.

III.

The United States Supreme Court first
directly confronted the constitutionality of

affirmative action plans in Regents of the
University of California v. Bakke, 438
U.S. 265, 98 S.Ct. 2733, 57 L.Ed.2d 750
(1978). Bakke challenged an admissions
program instituted by the University of
California at Davis Medical School, where-
by sixteen of the one hundred available
places in the entering class were set aside
solely for minority applicants. He contend-
ed that the program violated both Title VI
of the Civil Rights Act of 1964 and the
Equal Protection Clause of the Fourteenth
Amendment.

No clear consensus emerged from the
Court’s decision. Five justices held that
the strict racial quota was invalid, but only
Justice Powell, utilizing a strict scrutiny
standard of review, reached the decision on
constitutional grounds. Justice Stevens,
joined by the Chief Justice and Justices
Stewart and Rehnquist, concurred in hold-
ing the program invalid, but did so on the
basis of Title VI, not deciding the constitu-
tional ‘issue. Justices Brennzn, White,
Marshall and Blackmun, on the other hand,
agreed with Justice Powell that Title VI
was implicated only if the Equal Protection
Clause was also violated, but, relying on an
intermediate level of scrutiny, would have
upheld the program’s validity as substan-
tially related to an important governmental
interest.

The Court next addressed the issue in
the context of a congressional affirmative
action program for federal funding of pub-
lic works projects. Fullilove v. Klutznick,
448 U.S. 448, 100 S.Ct. 2758, 65 L.Ed.2d 902
(1980). The Fullilove Court upheld a stat-
ute that required local governments receiv-
ing funds under a federal public works
program to use 10% of the funds for the
procurement of services or supplies from
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statutorily defined minority owned and con-
trolled businesses. Because Fullilove ad-
dresses the equal protection issue in the
context of government construction con-
tracts and funding, it is the most relevant
case to our . constitutional inquiry. See
Ohio Contractors Ass'n v. Keip, 713 F.2d
167, 170 (6th Cir.1983).

As in Bakke, the Court in Fullilove did
not produce a majority opinion, with three
different views emerging from those Jus-
tices voting to uphold the statute. Chief
Justice Burger's opinion, in which Justices
Powell and White concurred,’ declined to
adopt either a strict scrutiny or intermedi-
ate scrutiny standard. Instead of articulat-
ing a broad rule of law, the Chief Justice's
opinion concentrated on ‘“the context
presented” in determining whether the
statute’s objective was within Congress’
power and, if so, whether the means used
was “narrowly tailored to the achievement
of [Congress’] goal.” 448 U.S. at 473, 480,
100 S.Ct. at 2772, 2775. The Chief Justice
also broadly outlined those aspects that a
reviewing court should consider when eval-
vating such programs:

For its part, the Congress must proceed
only with programs narrowly tailored to
achieve its objectives, subject to continu-
ing evaluation and reassessment; admin-
istration of the programs must be vigi-
lant and flexible; and, when such a pro-
gram comes under judicial review, courts
must be satisfied that the legislative ob-
jectives and projected administration give
reasonable assurance that the program

7. The district court referred to the Chief Jus-
tice's opinion as the “plurality opinion™ in Fulli-
love. Metro Dade, 552 F.Supp. at 931. Two
justices also concurred in Justice Marshall's
opinion, however, mecaning thai neither the
Chief Justice nor Justice Marshall's opinion gar-
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will function within constitutional limita-
tions.

448 T1.S. at 490, 100 S.Ct. at 27R1.

Justice Powell's concurrence reiterated
his views in Bakke that strict scrutiny was
the proper standard of review. The strict
scrutiny test would require a finding that
the racial classification was “a necessary
means of advancing a compelling govern-
mental interest.” 448 US. at 496, 100
S.Cr. at 2783. This appreach requires both
specific findings of past discrimination and
a choice of remedies *‘equitable and reason-
ably necessary to the redress of identified
discrimination.” Id. at 498, 510, 100 S.Ct.
at 2783, 2791. Justice Powell also outlined
five factors to consider in determining
whether the strict scrutiny test is satisfied:
(1) the efficacy of alternative remedies; (2)
the planned duration of the remedy; (3) the
relationship between the number of minori-
ty workers to be employed and the percent-
age of minority group members in the
work force; (4) the availability of waiver
provisions; and (5) the effect of the remedy
on third parties. Id. at 510, 514, 100 S.Ct.
at 2791, 2793.

Both Chief Justice Burger and Justice
Powell's opinions stressed the fact that the
statute in Fullilove was passed by Con-
gress and should therefore be judged with
deference to Congress’ broad powers:

Here we deal ... not with the limited
remedial powers of a federal court, for
example, but with the broad remedial
powers of Congress. It is fundamental
that in no organ of government does
there repose a more comprehensive re-

nered the support of a plurality. Thus, to the
extent that the term “plurality opinion” con-
notes that an opinion commands more support
than other opinions in the case, neither Chief
Justice Burger nor Justice Marshall's opinion
qualifies.
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medial power than in the Congress, ex-
pressly charged by the Constitution with
competence and authority to enforce
equal protection guarantees.

Id. at 483, 100 S.Ct. at 2777, see also id. at
515 n. 14, 100 S.Ct. at 2794 n. 14 (Powell, J.,
concurring). Their emphasis on the fact
that the Court was reviewing a Congres-
sional statute suggests that constitutional-
ly acceptable means of redressing past dis-
crimination vary with the powers of the
government body enacting the legislation.

Justice Marshall in his concurrence,
joined by Justices Brennan and Blackmun,
reaffirmed his view in Bakke that an inter-
mediate standard of review was necessary,
requiring that the use of benign racial clas-
sifications be “substantially related” to “an
important and articulated” government
purpose. JId. Justice Marshall believed
that such an approach would guard against
possible misuse or stigmatization while still
allowing sufficient flexibility to redress
past discrimination.

{1) In light of the diversity of views on
the Supreme Court, determining what
“test” will eventually emerge from the
Court is highly speculative. The district
court, based upon a review of federal court
cases following Bakke and Fullilove, con-
cluded that strict scrutiny was the proper
standard. We rely instead on what we
perceive as the common concerns to the
various views expressed in Bakke and Ful-
lilove: (1) that the governmental body have
the authority to pass such legislation; (2)
that adequate findings have been made
ensure that the governmental body is rem-
edying the present effects of past discrimi-
nation rather than advancing one rucial or
ethnic group’s interests over another; and
(3) that the use of such classifications ex-
tend no further than the established need
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of remedying the effects of past discrimi-
nativn. Legislation employing benign ra-
cial preferences, therefore, must incorpo-
rate sufficient safeguards to allow a re-
viewing court to conclude that the progrum
will be neither utilized to an extent nor
continued in duration beyond the point
needed to redress the effects of the past
discrimination.

This approach is most closely akin to that
set out in Chief Justice Burger’s opinion in
Fullilove. Without adopting a formal
“test,” it attempts to balance the legitimate
objective of redressing past discrimination
with the concerns that the chosen means be
“narrowly tailored” to the legislative goals
so as to not unfairly impinge upon the
rights of third parties. Furthermore, the
program must be structured in such a way
that it is subject to reassessment and will

. be implemented in a manner that is flexible

enough to account for changing needs and
circumstances. 448 U.S. at 490, 100 S.Ct
at 2780.

1v.
A.

Pursuant to the above approach, we
must first determine whether Metropolitan
Dade County was a competent legislative
body to adopt remedial measures designed
to eliminate past discrimination. In Fulli-
love, both Chief Justice Burger and Justice
Powell emphasized the *“unique” role ac-
corded Congress in dealing with past dis-
crimination, 448 U.S. at 483, 500, 100 S.Ct.
at 2777, 2786. We agree with the Sixth
Circuit, however, that the references in
Fullilove to Congress’ power were not in-
tended to imply that governmental bodies
other than Congress may not act to remedy
past discrimination, but were only empha-
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sizing the “‘unequaled” power of Congress
to act under its specific powers granted by
the Fourteenth Amendment Ohio Con-
tractors, 713 F.2d at 172. Thus, although
the scope of Congress’ power to remedy
past discrimination may be greater than
that of the states, state legislative bodies
are not without authority to ensure equal
protection to persons within their jurisdic-
tions. Id

[2] Whether the Metropolitan Dade
County Commission as a political subdivi-
sion of the State of Florida had the power
to enact the ordinance is a question of state
law. Dade County operates pursuant to its
Home Rule Charter, which specifically
grants the county the power to waive com-
petitive bidding when such waiver is in the
county's best interests:

Contracts for public improvements and
purchases of supplies, materials, and
services other than professional shall be
made whenever practical on the basis of
gpecifications and competitive bids. For-
mal sealed bids shall be secured for all
such contracts and purchases when the
transaction involves more than the mini-
mum amount established by the Board of
County Commissioners by ordinance.
The transaction shall be evidenced by
written contract submitted and approved
by the Board. The Board, upon written
recommendation of the Manager, may by
resolution adopted by two thirds vote of
the members present, waive competitive
bidding when it finds this to be in the
best interest of the county.

Metropolitan Dade County, Fla., Home
Rule Charter § 4.03(D) (as amended
through October 5, 1978). When this provi-
sion is coupled with the other broad powers
granted by the Home Charter, see Metro
Dade, 552 F.Supp. at 934, we agree with
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the district court’s conclusion that the Com-
mission was competent as 2 matter of state
law to make findings of past discrimination
and to enact remedial legislation. JId. at
927, 934.

B.

[3] Having found that the Commission
had the authority to enact the ordinance,
we must now determine if the Commission
made adequate findings to ensure that the
county was acting to remedy the effects of
past discrimination rather than advancing
one group’s interests over another based
ou 2 perceived need not founded in fact.
We agree with the district court that the
Commission made sufficient legislative
findings to justify race-conscious remedies.

The court found that the Commission’s
actions were based on “reliable, substantial
information compiled by independent inves-
tigations.” Metro Dade, 552 F.Supp. at
917 (Finding # 17). These investigations
revealed that past discriminatory practices
had impeded the development of black busi-
nesses, resulting in an economic disparity
between blacks and other groups that had
created unrest in the black community. Jd.
at 916 (Finding # 16). Moreover, the court
found from the evidence presented that
although the present county government
had not engaged in discriminatory prac-
tices, there had been “identified discrimi-
nation against Dade County black contrac-
tors at some point prior to the county's
present affirmative action program.” Jd
at 925-26 (Finding # 41) (emphasis in origi-
nal). The Commission in passing both Res-
olution No. R-1672-81 and Ordinance No.
82-67 relied on the above lezislative find-
ings as the premise for their actions, and
these findings amply establish a govern-
mental interest justifying the county’s
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measures designed to remedy past discrimi-
nation. Sec Qhic Contractors, T13 F.2d at
170-171.

C.

[4] We must next consider whether the
Dade County ordinance facially incorpo-
rates sufficient safeguards to ensure that
it is narrowly tailored to its legitimate ob-
jective of redressing past discrimination.
After a careful review of the legislative
provisions, we find that adequate safe-
guards exist to uphold the ordinance’s con-
stitutionality.

Before a set-aside or subcontractor goal
is approved for a county construction con-
tract, it must pass through three levels of
administrative review. First, the county
department must suggest through the
County Manager which, if any, race-con-
scious measures are appropriate for the
project being reviewed. Regs. 1.02 & 2.03.
The suggestions are made on the basis of
the availability of black contractors and the
goals of the department. Reg. 1.02. Sug-
gested actions may include the use of a
set-aside, subcontractor goals, bid credits
or no race-conscious measures at all. Reg.
1.04.

Next, the department’s suggestions are
reviewed by a three member Contract Re-
view Committee. Regs. 2.01 & 2.02. The
Committee formulates a recommendation
on the advisability of the inclusion of race-
conscious measures for the construction
contract in question prior to the prepara-
tion of contract specifications. Regs. 2.04 &
2.06. This recommendation is then for-
warded to the Board of County Commis-
sioners. Reg. 2.06.

Finally, the Board conducts its review of

the proposed meuasures, acting upon the
Committee's recommendation and giving
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advice on how to proceed. Reg. 2.06. In
the case of a set-aside, the Board must
make findings that the set-aside would be
in the best intorests of the county before
waiving formal bid procedures. Regs. 2.07
& 5.03.

The ordinance and regulations also set
out criteria to guide the reviewing bodies
as to whether set-asides and goals are ap-
propriate. A set-aside may be used only
upon findings that at least three certified
black prime contractors are available and
that the set-aside would be in the best
interests of the county. Ord. 10-38(d)}2);
Reg. 5.01. Subcontractor goals must be
based upon estimates of the project’s sub-
contracting opportunities and the availabili-
ty of black subcontractors with the neces-
sary expertise. Ord. 10-38(d)(1); Reg.
4.02.

~ In addition to the three-tiered review of
each construction contract where race-con-
scious remedies are propo:zed, the entire
program is also subject to periodic review
and assessment. The Board must annually
rcassess the continuing desirability and via-
bility of the program. Ord. § 10-38(e).
This reassessment is in part based upon an
annual report by the County Manager re-
porting the percentage of the value of
county construction contracts awarded that
year to black contractors and subcontrac
tors. Ord. § 10-38(e). The County Manag-
er is also charged with the duty of continu-
ally monitoring the program’s use and peri-
odically reporting its findings. Resol. § 3.

We {ind that these extensive review pro-
visions provide adequate assurances tha:
the county’s program will not be used to an
extent nor continue in duration beyond the
point necessary to redress the effects of
past discrimination. Although no definite
expiration date is specified, the Board is
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obligated to review the progran: annually
to assess whether it should be continued or
modified, and such a review adequately
guarantees that the program will not be
continued beyond its demonstrated need.
See Ohio Contractors, 713 F.2d at 175 (no
given expiration date required).® Likewise,
although no target figure for the pro-
gram’'s oversall use is specified, adequate
review mechanisms exist to ensure that the
program will not be misused. Each con-
tract where set-asides or goals are to be
used must be approved at three different
levels of the county government, and the
entire program is subject to periodic moni-
toring and reassessment by the Board and
County Manager.

Our conclusions on the adequacy of the
program’s safeguards are premised on the
understanding that the review process,
both for individual contracts and the entire
program, will be conducted in a thorough
and substantive manner. If the process is
carried out in a conclusory fashion or ex-
tended beyond its legitimate purpose of
redressing the effects of past discrimina-
tion, the plaintiffs may of course renew
their challenge to the constitutionality of
the county’s program. We decline to hold
the ordinance facially unconstitutional,
however, merely on the speculation that
the county will not vigorously undertake
implementation of the review procedure.

8. A durational limit is one of the five factors
that Justice Powell identified for asscssing a
program’s constitutionality. 448 U.S. at 510,
512, 100 S.Ct. at 2791, 2792 (Powell, J. concur-
ring). In Ohio Contractors, supra, the Sixth
Circuit held that the lack of a durational limit
was not “fatal” in light of the Ohio legislature’s
recognition of the need for future reassessment
and reevaluation. 713 F.2d at 175. The dissent
argued that the lack of a durational limit com-
bined with what it believed was a lazk of suffi-
cient findings ol past discrimination led 10 the
stawute “present(ing] a real danger of fostering a

V.

Having found that the ordinance is con-
stitutionally acceptable, we must still deter-
mine whether the program was constitu-
tionally applied to the Earlington Heights
Station. After reviewing the record, we
conclude that the set-aside and subcontrac-
tor goal were properly adopted by the
county and were appropriate measures for
the project.

After the formal bidding on the Earling-
ton Heights contract was rejected,’ the
County Manager recommended that the
contract be subjected to the newly enacted
procedures of Ordinance No. 82-67. Metro
Dade, 552 F.Supp. at 923. The Contract
Review Committee, in accordance with the
requisite administrative procedures, deter-
mined that a sufficient number of county
black contractors were available with the .
requisite capability of serving as the prime
contractor and recommended that bidding
be set-aside. Jd. The Committee also rec-
ommended a fifty percent subcontractor
goal based on the availability of qualified
black subcontractors and the requirements
of the project. /d.

The Commission adopted the Commit-
tee’s recommendations, finding:

as a matter of fact that the use of both a
set-aside and a goal on this contract will

dependency upon favoritism, which is inimical

. to the commands of the Equal Proteciion
Clause.” 713 F.2d at 176 (Engel, T., disscnting).
Here, we have adequate legislative findings, su-
pra, which ensure that Dade County is not
merely “fostering a dependency upon favorit-
isn:,” as well as an annual reassessment by the
Board of the continued need for the program.

9. The bids were rejecied because they were sub-
stantially higher than the County's estimaics
and becausc the amount of the bids had become
public. Supro Slip op. ai 1403 at ——,
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contribute towards eliminating the mark-
ed statistical disparity ... between the
percentage of overall Black business par-
ticipation in County contracts and the
percentage of Dade County’s population
which is Black.

Resolution No. R-1350-82. In accordance
with the ordinance’s regulations, the Com-
mission formally found the set-aside to be
in the best interests of the county and
waived formal bidding. The Commission
also incorporated the prior legislative find-
ings of Resolution R-1672-81, which had
found both evidence of past discrimination
and a need for fostering increased partici-
pation by the black business community.

The set-aside and subcontractor goal for
the Earlington Heights Station were thus
properly adopted by the Commission pursu-
ant to the ordinance and its regulations.!
The Contract Committee reviewed the
availability of qualified black contractors
and the demands of the project before mak-
ing its recommendations, and the Board
found the recommendations to be neces-
sary to eliminating the vestiges of past
discrimination in the awarding of county
construction contracts.

Moreover, we find that the 100% set-
aside and 50% subcontractor goal were ap-
propriate, narrowly tailored measures to
achieve the legislative objective. In so con-

10. The measures, of course, were not proposed
prior to the completion of contract specifica.
tions (Regulation 1.02), as the contract had al-
ready been bid upon. We do not find, however,
that in the context of the proceedings concern-
ing the Earlington Heights Station that this
omission in any way affected the validity of the
set-aside or goal.

11. We rely on Justice Powell's indicia for this
pan of our discussion not because we are adopt-
ing the “strict scrutiny” test, but because the
district court relied upon them in its opinion.
Morcover, these factors serve as a helpful guide
in determining whether a statuie satisfies the
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cluding, we find that the district court
erred on several grounds in striking down
the set-uside.

First, when discussing the set-aside’s re-
lationship to the percentage of black con-
tractors and its impact on third parties,"
the district court rejected the county’s ar-
gument that, viewed within the whole con-
text of county procurement, the set-aside
constituted only .6% of all county contracts
over 3 ten year period: “It is the propriety
of the 100% set-aside of the Earlington
Heights Station that is for the determina-
tion of the Court. Nothing else.”” 552
F.Supp. at 937. Yet, when reviewing the
50% subcontractor goal, the court in es-
sence undertook a “totality” review: “The
record shows that this contract is but one
out of twenty. It is located in the Black
community and is a visible symbol of Black
participation in the Metrorail system and
county construction contracting in gener-
al.” Id. at 941.

[5,6] Although we do not agree that a
ten year time frame is the proper reference
point, a “totality” review is an appropriate
means of ascertaining whether a program
or its application is narrowly drawn.’?
Here, the estimated cost of approximately
$6 million for the Earlington Heights Sta-

Equal Protection Clause, regardless of which
standard of review is used.

12. All three opinions in Fullilove voting to up-
hold the statute compared the 10% figure in the
statute to the total expenditures by the United
States government on construction contracts.
448 U.S. 484 n. 72, 100 S.Ct1. 2778 n. 72 (Burger,
CJ.), 448 U.S. 514-515, 100 S.Ct. 2793 (Powell,
J. concurring); 448 U.S. 521, 100 S.Ct. 2796
(Marshall, ). concurring). See also Ohio Con-
tractors, 713 F.2d at 173. The Court's rcliance
on all funds expended on construction work in
the United States as its reference point is an
even broader one than we rely upon here.
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tion, id. at 923, constitutes less than one
percent of the county’s annual expendi-
tures of $620 million on contracts, id. at
917, and just over one percent of the ap-
proximately $581 million spent up to Sep-
tember 30, 1982 on the Dade County Metro
rail system itself,)3 id. Considering that
blacks constitute over seventeen percent of
Dade County's population, yet less than
one percent of Dade county contractors are
black, id. at 926, the effect of the set-aside
and the subcontractor goal is not dispropor-
tionate to either the number of blacks and
black contractors residing in the county or
to the goal of increasing black business
participation in order to redress past dis-
crimination. Likewise, considering the
small percentage of overall construction
contracts affected, we do not find that the
set-aside impacts unfairly on third par-
ties.!® Cf Fullilove, 448 U.S. 484 n. 72,
100 S.Ct. at 2778 n. 72; 448 U.S. at 514-15,
100 S.Ct. at 2793 (Powell, J., concurring).

Second, the district court used an abuse
of discretion standard to determine wheth-
er the 50% figure was reasonable, but not
for the 100% set-aside. 542 F.Supp. at 936,
939. We find this inconsistent, as the ef-
fect of the 50% figure, although designated
a ‘“goals” provision, is to set-aside 50% of
the contract’s value for black contractors.
We also question the use of an abuse of
discretion standard in judging whether a
percentage goal or set-aside is reasonable.
Although Justice Powell did speak in his
Fullilove concurrence of the set-aside per-
centage being within Congress’ “discre-

13. The total cost of the Metrorail system is esti-
mated at approximately one billion dollars, 552
F.Supp. at 917 (Finding # 20), of which the Ear-
lington Heights Station costs would constitute
only .6%6.

14. As of August 31, 1982, only 79 of the Metro-
rail construction was being performed by black
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tion,” he also noted that a higher level of
scrutiny may be necessary for legislation
passed by governmental bodies other than
Congress. 448 U.S. at 515 n. 14, 100 S.Ct.
at 2794 n. 14. We rely on the higher
review standurd of whether the percent-
ages chosen, either as a set-aside or goal,
are narrowly tailored to the legislative ob-
jective; we find that they are narrowly
tailored here. '

Finally, we cannot agree with the district
court that the set-aside was impermissible
in light of alternative remedies or because
it lacked an adequate waiver provision.
The county was not required to choose the
least restrictive remedy available, see Ful-
lilove, 448 U.S. at 508, 100 S.Ct. at 2790
(Powell, J. concurring), and, as discussed
above, the set-aside was chosen only after
careful consideration of alternative meth-
ods and a formal finding by the Board that
the set-aside was necessary in this case to
redress the effects of past discrimination.
Similarly, although the ordinance lacks a
formal waiver provision, the set-aside was
not approved until after the county had

- determined both that it would be in its best

interests and that enough black contractors
were available. These determinations ade-
quately provided the same safeguard as a
formal waiver provision, which would pro-
tect against the potentially unfair effect “if
[the set-aside] were applied rigidly in areas
where minority group members constitute
a small percentage of the population.”
Fullilove, 448 US. at 514, 100 S.Ct. at 2793
(Powell, J. concurring).

contractors and subcontraciors. 552 F.Supp. at
927 (Finding # 21).

1S. We also note, as did the Sixth Circuit, that
non-minority contractors may participate by
owning up to 49%o of a minority establishment.
See, supra note 1; Ohio Contractors, 713 F.2d a1
174.
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This case has raised one of the most
troublesome questions in the law: how to
balance the legitimate goal of redressing
past discrimination with concerns that re-
medial legislation wili unfairly infringe on
the rights of innocent third parties. Here,
we find that Metropolitan Dade County has
kept within the restrictions of the Equal
Protection Clause in enacting the chal-
lenged ordinance, and thus uphold its con-
stitutionality both facially and as applied to
the Earlington Heights Station.

The district court’s judgment is RE-
VERSED IN PART and AFFIRMED IN
PART.

APPENDIX
Resolution No. R-1672-81

WHEREAS, it has consistently been the
policy of this Board to foster economic
_growth and business opportunities for its

population and to promote the development
of local businesses; and

WHEREAS, this Board believes that the
favorable economic status and future
growth prospects of Dade County are inte-
grally linked to the economic and social
conditions of the County’s Black communi-
ties, residents and businesses; and

WHEREAS, this Board established the
Black Business Participation Task Force
and charged that Task Force with, among

- other things, investigating and assessing
the present extent of Black business activi-
ty within the County generally and specif-
ically in relation to doing business with the
County; and

WHEREAS, this Board hereby adopts
the findings and conclusions of the Task
Force, and
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WHEREAS, that Task Force found a sta-
tistically significant disparity between the
County’s Black population and both the
number of Black businesses within the
County and those receiving County con-
tracts; and

WHEREAS, this finding of the Task
Force that Blacks have not proportionately
shared in Dade County’s economic develop-
ment is in accordance with the findings and
conclusjons set forth in Black Owned Busi-
nesses in Metropolitan Miami, a Statistical
Analysis of U.S. Census Data, prepared by
Tony E. Crapp. Sr., Director, Business De-
velopinent Division, Department of Trade
and Commerce Development, City of Miami
(December, 1980); An Economic Adjust-
ment Plan for the Civil Disturbance Areas
of the City of Miami and Dade County,
prepared by Janus Associates (May, 1981);
and the Report of the Governor's Dade
County Citizens Committee (October 30,
1980); copies of which reports are append-
ed hereto, and the findings and conclusions
of which are hereby adopted by this Board;
and

WHEREAS, these reports have found
that the gross economic disparity between
the Black community and the other commu-
nities in Dade County has greatly exacer-
bated the frustrations of the Black commu-
nity, which frustrations resulted in the
May, 1980 riots and loom as sources of
continuing racial and ethnic tensions; and

WHEREAS, this Board recognizes the
reality that past discriminatory practices
have, to some degree, adversely affected
our present economic system and have im-
paired the competitive position of business-
es owned and controlled by Blacks so as to
this disproportionately small
amount of Black businesses, and

result in
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WHEREAS, the causes of this disparity
are perceived by this Board as involving
the long standing existence and mainte-
nance of barriers impairing access by Black
enterprises to contracting opportunities
and not as relating to the lack of capable
and qualified Black enterprises ready and
willing to work; and

WHEREAS, Dade County greatly im-
pacts the local economy and business devel-
opment through its spending of revenue
for various County projects and other
needs; and

WHEREAS, Dade County has a compel-
ling interest in stimulating the Black busi-
ness community, a sector of the community
sorely in need of economic stimulus but
which, on the basis of past experience, is
not expected to benefit significantly in the
absence of specific measures to increase its
participation in County business; and

WHEREAS, this County has a compel-
ling interest in promoting 2 sense of eco-
nomic equality for all residents of the
County; and

WHEREAS, this Board believes that in
order to effectively combat the unemploy-
ment and lack of economic participation of
the Black community, the Black population
must be provided with the opportunity of
owning and developing their own business-
es,

NOW, THEREFORE, BE IT RE-
SOLVED BY THE BOARD OF COUNTY
COMMISSIONERS OF DADE COUNTY,
FLORIDA:

Section 1. This Board hereby adopts
the policy of developing programs and
measures to alleviate the problem of lack
of participation of Blacks in the County’s
economic life and to stimulate the local

s
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Black economy, including specific race con-
scious measures.

Section 2. Any program or procedure
established pursuant to Section 1 above,
shall continue until its objectives are met
and must maintain sufficient flexibility to
be able to achieve its purpose while still
remaining viable in terms of the needs of
the County to transact its business.

Section 3. The County Manager shall
monitor such programs and present period-
ic reports to the Board as to their efficacy
and viability.

ORDINANCE NO. 82-67:

WHEREAS, this Board has previously
made the legislative finding in Resolution
No. R-1672-81, adopted November 3, 1981,
that Blacks have not proportionately
shared in Dade County’s economic develop-
ment and has initiated 2 policy to promote
increased participation of Black-owned
businesses in County contracts; and

WHEREAS, such findings and the bases
therefor as contained in said Resolution
No. R-1672-81, a copy of which is attached
hereto, are hereby adopted as the legisla-
tive findings on which this Ordinance is
based; and

WHEREAS, the above findings are in
accordance with the findings and conclu-
sions of the June 1982 report of the United
States Commission on Civil Rights entitled,
“Confronting Racial Isolation in Miami”, a
copy of which is appended hereto; and

WHEREAS, the government of Metro-
politan Dade County greatly impacts the
local economy and business development
through its spending of revenue for vari-
ous Counly projects and other needs; and

WHEREAS, Dade County has a compel-
ling interest in stimulating the Black busi-
ness community, a sector of the County




SOUTH FLA. CHAP. v. METROPOLITAN DADE COUNTY, FLA. 1414

APPENDIX—Continucd
sorely in need of economic stimulus but
which, on the basis of past experience, is
not expected to benefit significantly in the
absence of specific race-conscious meas-
ures to increase its participation in County
contracts,

NOW, THEREFORE, BE IT OBTAIN-
ED BY THE BOARD OF COUNTY COM-
MISSIONERS OF DADE COUNTY,
FLORIDA:

Section 1. Article ]I of Chapter 10 of
the Code of Metropolitan Dade County,
Florida, is amended by adding the follow-
ing new section thereto:

Sec. 10-38. Procedure to incrcase par-
ticipation of Black contractors and sub-
contractors in county contracts.

(@) The foregoing recitations are hereby
incorporated and adopted herein and
made a part of this Ordinance.

(b) Except where federal or state law or
-~ regulations mandate to the contrary, the
provisions of this Section shall be applica-
ble to all construction contracts funded
in whole or in part by county funds.

{cX1) “Black contractor and subcontrac-
tor” means a contracting or subcontract-
ing business entity which is owned and
controlled by one or more Blacks and has
established a place of business in Dade
County.

(2) “Owned and controlled” means a
business which is at least 51 percentum
owned by one or more Blacks, or, in the
case of a publicly-owned business, at
least 51 percentum of the stock of which
is owned by one or more Blacks; and
whose management and daily business
operations are controlled by one or more
such individuals.

(3) “Black” means a person who is a
citizen or lawful permanent resident of

the United States and who has origins in
any of the Black racial groups of Africa.

(d) The County Manager shall establish
an administrative procedure for the re-
view of each proposed County construc-
tion contract to determine whether the
inclusion of race-conscious measures in
the bid specifications will foster partici-
pation of qualified Black contractors and
subcontractors in the contract work.
Such race-conscious measures may in-
clude goals for Black contractor and sub-
contractor participation and set-asides.

(1) Goals. When utilized, goals shal!l
be based on estimates made prior to bid
advertisement of the quantity and type
of subcontracting opportunities provided
by the project to be constructed and on
the availability and capability of Black
contractors and subcontractors to do
such work. When goals are utilized, the
invitation for bid and bid documents shali
require the apparent lower and qualified
bidder prior to bid award to meet the
goal or demonstrate that he made every
reasonable effort to meet the goal and
notwithstanding such effort were unable
to do so. In the alternative, the bid
documents may require such demonstra-
tion regarding the goal or efforts to meet
it to be included by all bidders as part of
their bid submission. The steps required
to demonstrate every reasonable effort
shall be specified in the invitation for bid
and the bid documents.

(2) Set-asides. A set-aside is the des-
ignation of a given contract for competi-
tion solely among Black contractors.
Set-asides may only be utilized where
prior to invitation for bid, it is deter-
mined that there are sufficient licensed
Black contractors to afford effective
competition for the contract. In each
contract where -set-asides are recom-
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mended, staff shall submit its recommen-
dation and the basis therefor to the
Board for its initial review and determi-
nation whether waiver of competitive bid-
ding for such contract is in the best
interest of the County.”

(e) The County Manager shall annually
report to the Board on the total dollar
amount of County construction contracts
awarded that year and the percentage
thereof to be performed by Black con-
tractors and subcontractors. At such
time, the Board shall determine whether
to continue in effect the administrative
procedure for utilization of race-con-
scious measures authorized by this Ordi-
nance.

Section 2. Section 10-34 of the Code of
Metropolitan Dade County, Florida, is here
by amended as follows:

Sec. 10-34. Listing of subcontractors

not required; exceptions.

Except for contracts for procurement
or construction -of all or any part of stage
1 of the rapid transit system, construc-
tion coniracts where race-conscious
measures have been included in the bid
specifications to foster participation of
Black contractors or subcontractors, or
where federal or state law or regulations
mandate to the contrary, no prime con-
tractor submitting a bid for a project for
which bids have been solicited by the
lega!l entities to which this article applies
shall be required to list thereon the
names of any subcontractors it desires to
be employed in connection with the sub-
ject project.

Section 3. Section 25A-4 of the Code
of Metropolitan Dade County, Florida is
hereby amended by adding the following
paragraph at the end of subparagraph (b)
of said section:
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For all construction contracts, the trust
shall comply with the provisions of Sec-
tion 10-38 of the County Code and the
administrative procedures adopted pursu-
ant to said section.

Section 4. Section 32A-1 of the Code
of Metropolitan Dade County, Florida, is
hereby amended by adding the following
after the last sentence of said action:

For all construction contracts, the au-
thority shall comply with the provisions
of Section 10-38 of the County Code and
the administrative procedures adopted
pursuant to said section.

Section 5. If any section, subsection,
sentence, clause or provigion of this ordi-
nance is held invalid, the remainder of this
ordinance shall not be affected by such
invalidity.

Section 6. It is the intention of the
Board of County Commissioners, and it is
hereby ordained that the provisions of this
ordinance shall become and be made a part
of the Code of Metropolitan Dade County,
Florida. The sections of this ordinance
may be renumbered or relettered to accom-
plish such intention, and the word “ordi-
nance” may be changed to “section”, “arti
cle”, or other appropriate word.

Section 7. This ordinance shall become
effective ten (10) days after the date of its
enactment.

REGULATIONS GOVERNING BID PRO-
CEDURES UNDER ORDINANCE
NO. 82-67:

1. DEPARTMENT RESPONSIRILITIES

1.01 All departments (including the Publie
Health Trust and the Miami-Dade Water
and Sewer Authority) with funds budgeted
for capital improvement projects are to de-
velop a record keeping system which will
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APPENDIX—Continued
include the dollar value of all construction
cortracts anticipated, a goal for Black par-
ticipation for the fiscal year, and the dollar
value of contracts awarded by minority
classification.

1.02 Prior to the completion of contract
specifications for each capital project, each
department, in conjunction with the con-
sultant project manager, if engaged, will
analyze the trades certifications required
for each project. After considering the
number and types of Black-owned firms
likely to be available to participate in the
contract, the goals of the department, and
a suggestion as to the type of race-con-
scious measures which could be provided
within the contract work are to be devel-
oped.

1.03 Suggested actions shall be for (a)
establishment of subcontractor goals, (b)
set-asides for contractors, (¢) bid credit, and
(d) no race-conscious requirements.

1.04 Each project is to be submitted to a
Contract Review Committee for action and
recommendation to the Board of County
Commissioners.

2. CONTRACT REVIEW COMMITTEE

2.01 A three (3) member Contract Review
Commiittee comprised of an Assistant
County Manager, the Capital Improve-
ments Coordinator and the Affirmative Ac-
tion Coordinator is created. Staff to the
Committee will be provided by a Compli-
ance Office included within the Affirmative
Action Division.

2.02 The Committee is to meet monthly or
sooner, as necessary, for the purpose of
reviewing suggestions for the inclusion nf
race-conscious measures within contruct
specifications of each construction project.

2.03 Suggested race-conscious actions are
to originate by the County project manayer
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for the construction project and the con-
sultant project manager, if commissioner.

2.04 Projects are to be submitted to the
Contract Review Committee prior to prepa-
ration of the contract specifications.

2.05 The Contract Review Committee, af-
ter considering the number of anticipated
subcontractors likely to be emploved on the
job, will recommend at what point the sub-
contractors will be listed.

2.06 Following review by the Contract Re-
view Committee, a recommendation is to be
submitted to the Board of County Commis-
sioners for action, togcther with the re-
quest for advisement.

2.07 Recommendations for  set-aside
projects require a waiver of formal compet-
itive bids by the Board of County Commis-
sioners.

3. CERTIFICATION

3.01 All firms participating in the Black
Contractors and Suhcontractors Program
will be certified as Black firms.

3.02 Certification records will be main-
tained by the Contract Compliance Office
within the Dade County Affirmative Action
Division.

3.03 Assistance in the certification proc-
ess will be provided by authorized commu-

nity-based organizations under contract
with Dade County.

3.04 Applications for certification will be
oun standard forms and will include, but will
not be limited to, primary business location,
evidence of ownership. operation, experi-
ence, and the adequacy of the firms.

3.05 Appeals of denials of certification
can be made to the Contract Review Com-
mitive.
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3.06 Certification of all firms will be up-
dated annually.

8.07 Certification of each firm shall be
completed prior to the award of any con-
tract under the Black Contractors Pro-
gram.

8.08 A concentrated, public advertising
campaign by trade certification area will be
undertaken to encourage certification.

4. SUBCONTRACTOR GOALS

4.01 Percentage goals for the dollar value
of subcontractor work are to be considered
when the review of the proposed contract
indicates the greatest potential for Black
subcontractor participation.

4.02 Goals shall relate to the potential
availability of Black-owned firms in the re-
quired field of expertise.-

4.03 Availability should include all Black-
owned firms with places of business [that)]
are within the Dade County geographic
area.

4.04 When goals are included with the
contract of the prime contractor, bidders
shall use good faith efforts to meet the
goals.

4.05 Lack of good faith efforts will make
the prime contractor’s bid ineligible for
award and not responsive.

4.06 A prime contractor may include the
subpart of the volume of value of a joint
venture of a certified subcontractor to-
wards the contract goal.

5. SET-ASIDES

5.01 Contracts for set-asides shall be con-
sidered in those contracts when at least
three (3) certified prime contractors with
the capabilities consistent with the contract
requirements exist.
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5.02 A prime contractor can be under con-
tract for only one (1) set-aside contract at a
time, and no more than three (3) within any
one (1) year period.

5.03 Prior to the advertising for set-aside
contracts, the Board of County Commis-
sioners is to make findings as to the pro-
posed set-aside contract in the best interest
of the County and waiving formal bid pro-
cedures.

5.04 Bid procedures limiting competitive
bids to Black certified firms will be imple-
mented.

6. BID CREDIT

6.01 Implementation of bid credit wil! not
be done at this time.

RESOLUTION NO. R-1350-82:

WHEREAS, this Board on November 3,
1981, adopted Resolution No. R-1672-81,
finding that Blacks have not proportionate-
ly shared in Dade County's economic devel-
opment and setting forth a policy to pro-
mote increased Black business participation
in County business; and

WHEREAS, this Board on July 20, 1982,
enacted Ordinance No. 82-67 which re-
quires review of proposed county construc-
tion contracts to determine whether the
addition to bid specifications of race con-
scious measures will foster participation of
Black contractors and subcontractors in the
contract work; and

WHEREAS, pursuant thereto the Coun-
ty Manager has created a contract review
committee to review each construction con-
tract prior to advertisement and to make
recommendations thereon to this Board:
and

WHEREAS, the committee has reviewed
the Metrorail Earlington Heights Station
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APPENDIX—Continued
contract together with the data and sug-
gestions submitted by the Dade County
Transportation Administration; and

WHEREAS, the committee has deter-
mined that there are sufficient licensed
Black general contractors to afford effec-
tive competition for the station contract
were the contract set aside for competition
solely among Black contractors, and based
thereon has recommended use of a set-
aside on this contract; and :

WHEREAS, in addition thereto, the com-
mittee has estimated the quantity and type
of subcontracting opportunities provided by
the contract and the availability and capa-
bility of Black contractors and subcontrac-
tors to do such work and based thereon has
recommended a goal of fifty percent (50%)
of the dollar value of the contract to be
subcontracted to Black contractors; and

WHEREAS, Earlington Heights is the

last of the 20 Metrorail stations to be bid

and is located within the Black community
of Dade County; and

WHEREAS, increased participation of
Black contractors and subcontractors on
this contract will have a substantial impact
in the community to be served by this
station both in terms of the credibility of
the County’s efforts to involve Black-
owned businesses in the economic growth
of this County and in terms of greater
employment opportunities for members of
such community; and

WHEREAS, this Board specifically finds
and determines as a matter of fact that the
use of both a set aside and a goal on this
contract will contribute towards eliminat-
ing the marked statistical disparity, noted
in this Board's prior legislation, between
the percentage of overall ‘Black business
pardcipation in County contracts and the

’ Adm. Office, U.S. Courts—West Publishing Company, Saint Paul, Minn.
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percentage of Dade County's population
which is Black; and

WHEREAS, this Board further finds
that the use of both a set aside and a goal
will help to alleviate unemployment and
stimulate the Black business community, a
sector of Dade County’s economy which is
sorcly in need of economic stimulus, but
which on the basis of past experience can-
not be expected to receive any significant
amount of the public funds to be expended
on this contract in the absence of such race
conscious measures,

NOW, THEREFORE, BE IT RE-
SOLVED BY THE BOARD OF COUNTY
COMMISSIONERS OF DADE COUNTY,
FLORIDA, that:

1. Resolution No. 4-1672-81 [sic] and
Ordinance No. 82-67, together with the
findings contnined therein, and the docu-
ments =nd reports attached thereto, and
the foregoing recitations are hereby incor-
porated and adopted as the legislative find-
ings of this Board and are made a part of
this resolution.

2. The recommendations of the contract
review commitiee are accepted by this
Board.

3. This Board finds that it is in the best
interests of Dade County to waive formal
competitive bidding procedures for the Ear-
lington Heights Metrorail Station contract,
and authorizes the set aside of such con-
tract for competition solely among Black
contractors, formal bidding being waived in
this instance pursuant to Section 4.03(D) of
the Home Rule Charter by two-thirds (%)
vote of the Board members present.

4. In addition to the set aside, a goal of
50% of the dollar value of the contract
work for Rlick subcontractors is adopted
on this project.

LA AN rb




THE WHITE HOUSE

WASHINGTON

May 9, 1984

MEMORANDUM FOR FRED F. FIELDING

FROM: JOHN G. ROBERTSM

SUBJECT: Guidelines for Minority Set-Asides
by State and Local Government

Pursuant to discussions between Craig Fuller and Assistant
Attorney General Brad Reynolds, Reynolds has prepared and
forwarded to Fuller a set of guidelines to assist state and
local governments in developing constitutional programs to
increase minority participation in the government contracting
process. You will recall that questions were raised about
the Administration's position in this area in the wake of

the Justice Department's unsuccessful opposition to the set
aside program in the Dade County case before the Fifth
Circuit.

Reynolds's "guiding principles" are of course consistent
with the touchstone of Administration civil rights policy, a
belief that it is constitutionally impermissible to grant
preferential treatment solely on the basis of race to those
who have not been proven to be victims of illegal discrimin-
ation. The principles also reflect the view that the
authority of state and local governments is not as broad as
that of Congress, which has far more extensive remedial
authority under section 5 of the Fourteenth Amendment.
Reynolds also reguires that set aside programs be based on
explicit findings of past discrimination by the entity
enacting the remedial measure. Such findings must be made
by a governmental body of general jurisdiction, not an
operational unit such as a police or fire department.
Reynolds notes that it is better to base any preferences on
categories such as "socially and economically
disadvantaged," rather than race. Finally, Reynolds
endorses "outreach" programs designed to include previously
neglected groups in the contracting process, though such
groups may not be selected for contracts on the basis of
race.

You received a copy of Reynolds's guidelines from Reynolds
himself and from Fuller. Fuller suggests that it will be




necessary to discuss this matter in the near future, and
recommends that the guidelines be closely held in the
interim. I see no need for any action by our office at this
time.

Attachments
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broad so as not' to exclude any racial or ethnic group from con-
sideration. Any listing of groups as presumptively within the
protected class of "socially and economically disadvantaged" must
be compiled on the basis of specific findings, after full hearings,
must allow for rebuttal of the presumption, and should be compre-
hensive, not underinclusive. Even then, courts will likely view
such a presumptive list in state and local programs with disfavor.

(7) "Affirmative outreach" programs designed to seek out
and include previously neglected minority groups, and select parti-
cipants on a nonpreferential basis, are greatly encouraged and con-
stitutionally permissible in all respects.
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section provides it with broader authority than any other unit of
government to redress the effects of past discriminatory action.
Thus, the standards set forth in Fullilove concerning permissible
congressional remedial action cannot simply be transposed to
state and local governments; their remedial actions are to be
judged by a stricter standard.

(2) No state or municipality may enact a "set-aside"
or other numerical selection procedures that grant preferences
to individuals solely on the basis of an individual's racial or
ethnic status.

(3) Programs designed to redress prior discrimination
against blacks or other ethnic groups must be supported by expli-
cit findings, based on a full hearing record, that such discrim-
ination has occurred. These findings should relate to specific
discriminatory procedures or actions by the governmental entity
enacting the remedial measure and not simply to disparities
between racial groups attributable to other socio-economic fac-
tors for which the relevant governmental unit cannot be deemed
responsible. Regents of the University of California v. Bakke,
438 U.S. 265 (1978) (Opinion of Powell, J.).

(4) Only those governmental entities with broad authority
to legislate for the general welfare, or which have the specific
administrative mission of remedying unlawful discrimination, have
the power to make such findings of prior discrimination and enact
remedial measures. Other components of state and local govern-
ments, such as education and police departments, are not competent
to do so. See Regents of the University of California v. Bakke,
438 U.S. 265, 308-309 (1978) (Opinion of Powell, J.).

(5) Remedial measures should be designed in the first
instance to provide "make whole" relief to those individuals who
have actually been victimized by the prior discriminatory behavior.
Additional relief aimed at redressing the effects of past discrim-
ination must not prefer any one racial or ethnic group over others
nor award contracts to individuals or entities on a race-conscious
or ethnic-conscious basis.

(6) Programs modeled after the 8(a) program of the federal
Small Business Administration, favoring those who are "socially
and economically disadvantaged,” are less suspect than those which
utilize racial and ethnic criteria. Nonetheless, these programs
cannot be designed or administered simply as pretexts for granting
racial or ethnic preferences; they therefore should be sufficiently



GUIDING PRINCIPLES FOR STATE AND LOCAL GOVERNMENTS IN
ESTABLISHING PROGRAMS DESIGNED TO REMEDY PRIOR
DISCRIMINATION AGAINST MINORITY BUSINESSES

Since its inception, this Administration has been firmly
committed to ensuring that businesses owned and operated by
members of minority groups are provided with an equal opportunity
to fully enjoy the profits of our competitive economic system.
This commitment, as reflected in President Reagan's Executive
Order No. 12432 on Minority Business Enterprise Development, is
based on the recognition that if minority businesses are given
the proper incentives and assistance, they can participate more
fully in the mainstream of American economic life, particularly
in those industries from which they have traditionally been ex-
cluded, and serve as a dramatic catalyst for social progress by
all of our Nation's citizens.

At the same time, this Administration has also emphasized
that certain measures that have been established to accomplish
this laudable goal are both counterproductive and constitution-
ally impermissible. One such measure was the ordinance enacted
by Dade County, Florida, authorizing a 100 percent "set-aside"
of the County's prime contracts for black businesses to the
exclusion of all other groups, minority and nonminority. The
Justice Department's constitutional challenge to this "set-aside"
program has resulted in a number of organizations and groups
expressing concern and confusion over the Administration's posi-
tion on this guestion.

In response to these concerns, we have set forth the
following general principles to assist those states and locali-
ties who intend to establish programs designed to remedy prior
discrimination by increasing minority participation in the gov-
ernment contracting process. Close adherence to these principles
will, in our view, both bring such programs into compliance with
constitutional requirements and more effectively accomplish the
goals of redressing previous discrimination and full part1c1pa—
tion by all groups in our Nation's economy.

Guiding Principles For Minority Business
Assistance Programs

(1) The power of state and municipal governments to
establish "race-conscious" programs designed to remedy past
discrimination is more restricted than that of Congress when it
acts pursuant to Section 5 of the Fourteenth Amendment. As the
Supreme Court emphasized in Fullilove v. Klutznick, 448 U.S. 448
(1980), the "unigue" remedial power given to Congress under this
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Accordingly, the guiding principles we have developed
reflect the greater constitutional restraints on state and local
governments and, of course, do not authorize preferences to non-

victims of discrimination based solely on race.

Attachment




U.S. Department of Justice

Civil Rights Division -

Office of the Assistant Attorney General Washington, D.C. 20530

MEMORANDUM

TO: Craig Fuller
Assistant to the President
for Cabinet Affairs

FROM: Wm. Bradford Reynolds \JEQ~
Assistant Attorney General
Civil Rights Division

SUBJECT: Guidelines for Minority Set-Asides by State
and Local Governments

Pursuant to our discussions, I have enclosed a number of
guidelines or "principles" to assist state and local governments
in establishing constitutionally permissible "set-asides™ in
their government contracting process. My initial impulse was to
suggest that states and localities simply adopt the Small Business
Administration's 8(a) program for the "socially and economically
disadvantaged,”" a measure that we have defended as constitutional
and that is far less discriminatory than the 100%, exclusively
black set-aside that we challenged in our Dade County filing.

However, I was confronted with the Supreme Court's re-
peated admonition in Fullilove v. Klutznick, 448 U.S. 448 (1980)
and other cases that such congressional programs are to be judged
by a more lenient standard than those enacted by other organs of
government because of Congress's "unique" remedial power under
Section 5 of the Fourteenth Amendment to redress prior discrim-
ination. Since state and local governments have no remedial
authority comparable to Congress's Section 5 power, their “race-
conscious” remedial procedures must be more narrowly tailored
and are entitled to less judicial deference. Thus, while the
8(a) program may be viewed as constitutional because enacted by
congress, a similar state or local program might well not with-
stand constitutional scrutiny. */

*/ Indeed, the primary basis of our challenge to the court of
appeals' decision upholding the Dade County set-aside was the
court's failure to recognize this critical distinction between
the differing powers of Congress and local legislatures to
establish race-conscious remedial measures.









