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THE WHITZ HOUSE

WASHINGTON

February 23, 1983

MEMORANDUM FOR FRED F., FIELDING
FROM: JOHN G. ROBERTS g5

SUBJECT: Proposed Testimony of Allen F. Breed,
Director of the National Institute of
Corrections, Before the Subcommittee
on Courts, Civil Liberties and the
Administration of Justice of the
House Judiciary Committee

The above-referenced testimony is scheduled to be delivered
tomorrow, and the Department of Justice has requested OMB
clearance. There is much in the proposed testimony that is
problematic and perhaps even inconsistent with Administra-
tion policy. The testimony details the severe overcrowding
problem confronting state and local corrections systems and
suggests that increased prison and jail construction is not
a feasible solution: "Just as we learned in the last
century that there is no such thing as a free lunch, we now
need to learn that locking people up is not a cost-free
solution to an excessively high crime rate" (p. 8). Much of
the anti-crime rhetoric of the Administration has been along
the "lock 'em up" line, however, as have some concrete
proposals, such as abolition of parole, no bail for
dangerous offenders, mandatory sentences for firearms
violators, and so on. The testimony ignores what, for want
of a better term, may be called the supply side theory of
corrections: as we lock up more offenders, crime rates will
go down, reducing the flow of offenders into prisons.

Much of the testimony criticizes States for reducing cor-
rections budgets, and draws a direct link between these
reductions and prison disturbances. 1In terms of specific
federal proposals, the testimony urges:

1. passing legislation permitting donation of surplus
Federal property for use by states as correctional
facilities,

2. earmarking money from the jobs bill for prison
construction and repair,
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3. authorizing federal loans for prison construction,
and

4, devising tax incentives for private firms to
construct and operate prisons.

OMB advises that it has serious problems with the testimony,
and has raised these problems with Mike Uhlmann. Uhlmann is
going to determine if the testimony has received any policy
review at DOJ (I strongly suspect it has not). The end
result will be either substantial changes or postponement of
the testimony. Since the concerns raised by the testimony
are being addressed -- and we will be kept advised -- I see
no need for any action by this office at this time.
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Mr. Chairman and members of the Subcommittee: f

B apprecnate the oppon‘umty to appear before you 'rhls mornlng to dnscuss fhe National

Institute of Corrections and the relahonshlp between F ederal Sfate, and local correchonal :

pohcnes. The Nahonal Institute of Correchons is fhe prlmary Federal resource ro-prowde
. direct assnsfance to State and local corrections programs. These number 3,500 local jOllS,

. 929 state msfn‘uhons, 2,900 - proba*non and parole agencnes, 745 communlty reS|den1|a|

" facilities, and 419 juvemle_ facilities. ST ,- . -

The: Institute was started in l9_74 in ‘response- to a recommendation made at the National

-

- Cor\ferenee_on Corréctions, cgnveﬁed by the Attorney Gener_al in 1971 in the afterrnath'of

the tragic Attica prison riot. That recommendation -- strongly supported at the conference

by Chief Justice Warren Burg_er -- called for @ national training center for corrections

personnel similar to the FB.I. "Academy.

The Natlonal Institute- of Correchons foundmg leglslanon mandated that it provnde tralmng, )

techmcal asszstance, clearmghouse servnces, research and pollcylprogram formulahon and

developmen'r 'ro |mprove State and local correchons The Inshtute was first funded in I977, o

asa llne item in the Federal Bureau of Prisons' budget, at $5 rmlllon dollars. It com‘mues 10 ...

"be admnmsrrahvely ah‘ached to 1he Bureau. _

Since 1977, the lnsﬁfére has 'orovided management and specialty-skills training to- rodghly

l2 000 admlmstrators, managers, and staff. 1ra|ners workmg in correcﬂons. It is estimated

* that an addmonal ISD ,000 correchons line staff have beneflted by 1ra|mng sponsored by the -

lnshtute fhrough small grants to agencies to devise and conducf staff 1rammg.
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In July |98l 1he ;Qﬂoroey General authorized the lnstffote fo establish a Noﬁonol Acodemy
of Correc'nons at Boulder, Colorado.. The Academy opened on October R 1981. ln the first
year of operohon, funded enhrely out of existing oppropnohons, over 2,000 stofe and locol
correchons staff recewed intensive training. _As state budgets are being.reduced across the .
_notion; troining for corrections personnel has been reduced by as much as 50%. The Federal

GoVeroment has a critical role in shoring up these troir\ing_ deficiencies by. continuing the

Institute's training efforts.

;l'echnicol ossistonc’e to meet the most critical needs of -sfate'ond local éorr_ecﬁons; continues
_to be in high derrrond, and the -lnsﬁtufe' last year —provi‘ded_’ ?n-sife help to corrections
ogehcies'in ﬁearly ! 000 instar\ces;_ Assistonce is provided ormly to i:Ig'enoies thot.officiolly
_request it; no efforf is mode to coercnvely approach the sfofes ond localities from the.
Federal level. Assnsfonce provnded covers a broad gamut -- from hefping smoll rural. jails
'develop the most basic of policy and procedures --to prov:dmg extended ossnstonce in the
'oftermoth of prison riots -- to medlcmng confes?ed condmons of confinement -- to

. .. improving classification systems in mshjuhons, probotlon,.ond porole._ . .

- - . -

Our mformohon center ln Boulder, Colorodo serves a longstondlng need for current and
' uccurote mformcmon to be made available to correchons practitioners and 1eg|slotors. The
- mformotlon center is a nCl‘l’IOﬂCll 'deposntory and cledrmghouse for 'corrections ‘informofion |
and prowded ossrstonce to over 5, 000 requestors last year The center also serves to Imk

Sfote, local, ond Federol correctlons efforts ﬂ\roughouf the counfry, fhereby reducmg the

lsolohon in whnch most correchons deportments ond programs had been opercmng
' N ’ T : . R s,
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Program development activities hclve produced transferable models in many crifieal areas. -

Models have been deve!oped in prison and probohon classnf |caf|on, an'area fhaf is critical to

" the effechve plocemenf and supervision of offenders. Models have olso been developed in

fhe areas of parole fguideli_nes', paii guidelines; protective c_usfody, inmate grievance

.m‘echar_-\isms, and probation workload measures, to mention just a few; orchifecf_ural design

models for correctional fociliﬁes-ore currently being developed.

As one example, the Federal role in assisting fhe sio?es |n lmplemenflng effective offender

. _classuflccmon systems hos been most effective. Mosf offenders are overclosmf-ned, l.e.,

conflned .and/or supervnsed at unnecessorlly hlgh Ievels of” securlfy .and depnvaflon.
Currently, beﬂer than 50% of all mmates are cIossnfned ond confmed to mdxnmum securlfy
facilities. However, bosed on the expenence ‘wifh fhe use of fhe la;esf closslflcohon
technology, only 10 to IS% of the inmates in state institutions warranf fhls degree of -

security and custody.. The conver_se is true with mrnnrm_:m security where only 11% of the

-offenders are classified to this level of security, although as rnanv as 30 to 35'% may be s0 -

sofely confined. Closslflcotnon is not only_ crmcor to_ expandmg fhe use of the rnosf

oppropnofe level of confmemenf necessary for pubhc sofefy, but olso as an economlc factor

minimum secunfy focnllty average 66,000 per mmafe.

to be consndered in publnc pollcy chonces regordmg senfencmg sonctnons. Consfrucflon ofa-

R ) jSOO-bed maximum securlfy prlson, ‘for exomple, averages $35 mllllon, ‘while consfructlon of

a-50Q-bed mlmmum -securlfy facility averoges-obouf $l| mllilon. Annual opercmng cosfs of

7' a maximum secunfy prlson average $I2000 per mmofe - onnuol operating costs of a.

Annual operating costs for a probatioh supervision program average’ $463 per probofioner;' .

¥

- - . B ot Tt YO Y
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Modern classificaflon systems can provide the most _cost_’,effecﬁve’,-rationol, .and sofe

method of assigning ‘offenders to the most dppropriofeprogram and custodial level.

-

: ln-oll of its work, the Institute strives fo_'move state and local corrections toward levels of

efficiency, cosf-effecf_lyehess,j mqnaderiol competence, humaneness, safety, on_d fairness.
National pollcy is desperafely .neede.d to espouse pr'og'roms and procedures_that will give-

_state and local corrections guidance on the elements of safé, constitutional, dr\d equitable

corrections systems.

Mr 'Cho'irmoh, ] Will limit myself in regard to‘your request to discuss the 'reloﬁonShip )
between Federal State, and local correchonal polucnes, to dlseussmg the two most cnﬂcal
problerrs focmg American corrections: severe overcrowdmg in our prlsons and _|o|ls, and the

dlsablmg impacts of reduced state and local fundmg for corrections.

Overcrowdmg is by far the most crmcol problem facing correchons 1oda} ds we squeeze
more fhan 400,000 people mto state ond federal prisons. An addmonal ISOOOO are in
detention in local jails throughout the country. The number of confmed offenders in stcn‘e _'
“and federol pnsons hos mcreased by 80 percent over the. decade, 1970 to l980 By the end
of the thlrd quorter of l982 prlsoners in state and federol focnlmes numbered 405,371 ‘an

increase of 29% m less than 2 years. lf the number of people entermg prlsons contmues to

escalafe at fhe sdme rafe, the U.S. prison populcmon will exceed half a mllhon people before '

the end of l98‘t

-
8-
v
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-Becqase of severe prison overcrowding, nearly | 0,000 state prisoners are backed up jinto

-county'jails- making the safety of local correctional facilities even more precarious.

State and federal mcarcera'non rates indicate lmprlsonment of 97 mdnvnduals per IOO 000 -

populahon in 1970; 138, in I980 153, in 19813 and I69 per IOO 000 populahon by the end of

the third quarter of [982. Thns mcreaslng rate of lncarcerahon is not only drlvmg up the .

cost of state and local correctional services, but also consumlng a greater proportion of -_

annual s_late expenditures. In 1970, l.2;%: ‘of state expenditures ($931.4 million) was

~ earmarked for corrections. For the cu'rre'nt'fiscal'_ year; 2.63% (56.1 billion) of state

expendi'lures_is budgeted for corr_ecﬁons;
This inflax of prisoners is literally crippling the ability of already antiquated and physically
deplo'rable facilities to nccommodate offenders in any sense of safeff, hurnaneness, or
decency. To house the increasing ‘numbers of persons sentenced to prlsons, the states are

using tents, hallways, prefabrncated bunldlngs, and recreahon space The states are double

_and triple bunking facilities and are reopemng old famlmes that had prevnously been closed

-~

due to antiquity and d|srepa|r. . B . . o

7 In flSCOl year 1982, state systems- added II,5l6 ‘beds 1hraugh new construchon. For the

-~

four-year penod beglnmng with fISCGl l983, momes have been approprlated for construction:

of an add itional 60,000 beds. of 1hese, 12,000 are to be completed durlng 1he current flscal‘ }

‘year at—a pro;ected cost of $l.5 bllhon. These l2 000 beds represenf space for less than half

of fhe nearly 25,000 new pnsoners that entered sfate facllmes in the flrsf half of 1982, The
monthly net increase in. pnson populahons in Callfornla, Texas and Florida jushfues a‘new
: 500-bed institution in each slate every month just to keep even' — :

S o=
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»ln |98| 37 states and the District of Columbna were lnvolved in litigation regarding prison -

condmons. In |982 39 states were under court orders to reduce prison overcrowdmg, 23

were operating under court-ordered limits.~ s : T

" Mr. Chairman, I"cannot overemphasize the critical point that prison and jail_ov_ercrowding:
~ has reached in this country. ]

We have in effecf overcrowded ourselves into potenhal dlsaster. We find ourselves on the

horns of a di Iemma If we do not reduce crowding quickly we face mcreased dlsturbances,

esgapes, riots, dnd injuries and death to both the keepers and the kept. If we 'aﬂempt to .
' relieve the current pressure through cor'gs_fracﬁon alone and if funds were made available
. today -- it would be a minimum of _three'years before the first cell could be occupied. How
much tragedy can we talerate in _fh_e oexf three years? - .

" However,’ if we ‘decide to bunld on 1he basls of sfrangh'r line populcmon pro;echon .
..requ:rements, we are’ gomg to bankrupf fhe responslble ]urlsdlc'hons. We hove alt heard the .
. astronomlcal costs of prison consfruc'non, but seldom is it presented wnh an economlsts
_’_portrayal of. acfual expendtfures over a 30-yeor per:od When a legnslafure dec:des to spend,
- say, $l00 mllllon m new prlson consfruc'non, n is' commn‘hng fhe Taxpayers of that

. state to $1.6 billion in correchonal expendltures over the ensunng 1hree decodes. Consfruc-

-~ c -

tion is only 6% of the charge 10 1axpayers over 30 years. For every dollar of consfruc'hon,
__there will be $16 in operating cosfs. The consfruchon Is only the down paymenf.
-lCorrechons has become a $5 billion a year busmess. .The crisis nature of correchons is - -
begmnmg - ln an era of dumlmshmg fiscal resources - 1o erode flSCCIl supporf needed for

. educqhon, heah‘h roods, aond general welfare. . ‘_: -

e .
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The build/not build controversy h_oe become so emotionol that both sides find it hard to deal
- objecttvely with present conditions Certainly there is some jostiticotion for -the Eontention
that new construction seems to result in a self-fulflllmg prophecy as prlson populotuons
expond to fill the ovolloble-spoce. But thls orgument ignores the mcreosmg number of
prisoners. held in intolerable, -0ve_rcrowded_ conditions as we fail to replace outdated

structures -~ not to mention building new s’poce for increasing populations.

. JCIll ‘and prison populataons must be seen as less the result of such quclntlfloble indicators as
the boby boom and the crime rote than the result of basic pollcy decnsnons reflecting beliefs
about how we . choose to deol w:th offenders. These policies represent the important and '

. crug:lal explanatory element necessary to understand the current crisis of _overcrowdmg.

.-Under this.premise,- the number of people in prison ~- rather than ‘being a foctor of

- demogrophlcs ond the crime rote -~ is lorgely a result of decnsnons made by actors in the :
) crlmmol justlce system' pol' ice, prosecutors, defense lawyers, judges, corrections offncnols,
parole boords, Iegnslators, and governors. Thus, sorutlons lie not wnth jailers and wardens, '

but with the key decnslonmokers spreod throughout the crlmmol justice system._

The mvolvement of oll three branches of government (legnslotlve, executlve, and jUdlClOl) in .

_the correctlons process m numerous ways and to various vdegrees further exacerbates the

task. An oddmonol complexlty arises from the ‘need-to ldentufy ond onolyze correctlonol o

’ trends wnthln the Iarger socno-economlc, (egoi, and pohticol envnronment. Trends m
correctlons must also be vuewed among the same forces that propel movement in other ports
- of the - socml anatomy of our democrotlc government --the behef systems ond polltlcol

attltudesofpeople. A S ~
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- Only as the key declsnonmakers throughout the crlmlnal justlce system begln to accept'
responslblllty for their actions in contrlbuhng to the problem and, |n turn, are prowded with
.. the necessary information to make responsrble reasoned decnslons, WI" the cnsns diminish. -
Just as we learned in the last century that there is no such thing as the free _lunch_, we_n,ow

need to learn that locking people up is not-a cost-free soluﬁon to an excessively high crime

rate. '_

- This somewhat gloomy appralsal does not. imply - hopelessness but, rather, is made to-

underscore fhal nelther a stroke of fhe pen to enact new laws, a bounhful approprlahon, nor

a new commissioner of corrections by itself wnll make prison overcrow_dlng go away. All of

the studies =~ all of th'e analyses and technical solutions -- will be of Iittle value without a -

junsdlchon havmg a clear-cut public policy-on corrections. This pollcy must reflect the
. courage to tackle the mulhpllclfy of overcrowding problems -- and the: tenacrty to shepherd :
l_ong-term spluhons._ Do we need more prisons? No,-ye_s,-maybe_. The processes leading to

and t—he.‘.conditlon‘s' surrounding overcrowding are' as varied as fhe 50 states -- as the mdnv ]

'courfs that sentence prisoners -- and as the offucers who arrest. An approprlate soluhon for '

’ ; one state may be polmcally, economlcally, and legally lnfeaslble in another.

" For a saluhon to be developed, the key decusuonmakers must see pnson overcrowdmg as a
soc:etal problem, not as a correcﬂons problem. The Federal Governmenf‘ can QSSIS‘l in-

. analysrs of the heed and propose al?ernatlve soluilons, but the pubhc policy. decrslon to bmld

- or not to bunld belongs at the clty, county, and state levels of government.
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lncreaslng. the capacity to .incarcera'_re_mus‘l be accompanied by serious efforts to assist
jurisdictions in developing rr_lechanlsrrvs l’or ;;opulaﬁan cantrol.' This responsibill'ry has been _
one which the Naﬁonal Institute of Corrections has pioneered, and should eontinae to beia
major focus of its arograrr\ developmenl'arld technical assis'tarlce activities. Regardless of
- new'strale_gies for _pobulaﬁon control, State and local governments are going 10__ha"ye tc}

" construct some new jails and prisons. The immediate problem is too many prisoners in too .
little space. o ) .- -

I am not here to suggest that the Federal Government allocate funds_far such cansfrucf_lon,

parﬁcalquyln light of the need to reduce Government spending.” 'l'here is no sln_gle panacea ; .
to fl\e problems of overcrowding, but one can sug'gest areas in which Federal programs couid _
play a key role in dssisfina the current situation. .

. First, the current ove-rcrowding has been eased sllghfly.by fhe transfer of Federal sarplus
;:'iroperﬁes to the. states' and localities for eorrecildnal use. From October I980 {o da‘le, -
elgn‘ Federal properhes valued at an eshmated $21,082,200 have been fransferred,
-provldmg 4, 05I beds. Only fwo of the properhes were donated outright; leasing arrange- )
menfs exist in most mstances. An addmonal six property fransfers are pendmg fmallzahon

: of sale or leasnng arrangements. It should be noted that fhe Governmem‘ currenﬁy bofh sells

. and leases at fair market valve. ™~ ) - . LT —_—

.. . - - .-

:Whlle the Admlmsfraflon has been- supporflve and bl"S are- pend:ng before Congress to -
authorlze outrlght dona‘hon of surplus Federal proper‘hes for. state and local correc‘honal .

. use, leglslahon was not passed at the lasf session of Congress The dona'hon of surplus



“10-

Federal buildings and land on which the Sfafes and localities could construct or remodel

facilities would be a significant contribution. - i I L

Second, there is currently a $4.3 billion job bill before Congress. The proposal includes $765

million for repair of federal buildin’gs,-milifary housing, prisons, and related facilities.It also _

includes $1.2 billion in accelerated spending for community development and urban

’ development grant; to local government for maintenance und construction projects. | would

Suagest to you-that any Fed_eral funds made available for repair~ and construction at the

state and local levels should provide authorization for the construction of state and local

corrections facilities. | know of nowhere that the need is so great. Nor so urgent.

~

’- "T'hi.rd, the Federal Government. might consider rnaking-low-lnterest loans available to the

states for constraclion of -new prisons and jails. Federal loans would‘enable the states te
undertake necessary construction and renovation wnhout further taxing the states' budgets

or abllmes to pass bond referendurns

- Fourth, tax ancenhves could be created to encourage the assnstance of the prwate secior in

construchon and renovahon of correchonal facnlmes. Efforts are underway in some states

" to have prlvate mvestors bunld and operate prlsons for Iease to the state. leeral tax

» -beneflts would make this more appeallng to potenhal mvestorsh Slmllarly, tax mcenhves )

could be |mplemenfed to expand the partlcnpahon of private - enterprrse m prlson work

release programs. These programs would remove - numbers of mmates from mstmmons_

during daytime hours when the effects of crowdmg and idleness are most severe. )

N
~
~
~.

-y L]
'
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Finally, additional funds could be made available specifically to fhose states that would ~ -
develop. strategies for reducing prisor\ crowding. Such a progro-_m‘-which _fhe_Noﬁonol'

Institute of Corrections and the Edna McConnell Clark Foundation are 1oinfly sponsoring saw -

22 states and Puerfo Rico applying for participation. Funding permih‘ed_ participation of

only four of these sfotes. For a modesf investment of “‘money, the Sfofés of Oregon,

Colorodo, Mlchlgon, ond Soufh Corolmo are moklng real progress in developmg well thought

out sfrofegnes to deol wufh fhelr problems of overcrowding. _ B

- The second problem fhat 'i-shoving a severe ‘nrnp‘ocf on correcﬁons is diminishing resources at

'Correcﬁons- finds itself facing a double dilemma. As offenders are entering the prisons at

the state and Iocol levels to operate governmem‘ programs. Although correcflons workloads

hove markedly mcreosed, the doIIors available to provnde necessary sfoffmg ond pro-.

grommlng hove dromohcolly decreased.

unprecedenfed rofes‘, priso'n.'stoffs and inmate. progroms are_being red_uced.' lncreosing

numbers of offenders are olso being placed on proboflon and porole, yet resources to provnde

~

odequofe supervnsnon ond supporf servnces are belng reduced -

An 'exomple of the impact on state pr-ison-sysfems"- is the Sfofe of Michfgon; ’where 85

i . correcnons offlcers, 8 feochers ond vocohonol msfrucfors, ond 36 support personnel in The__

prtsons ‘were Joyed off Iosf foII due to a budgef reduchon for the correc'nons sysfern of $3.6 .
mllllon._ Mlchlgon, Ilke other sfofes, hos some very old ond dongerous msmuhons, three -

nofs occurred fhere ln l98| thof resulted in $5 million worfh of domoge. -

~
™~
~
~.
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] Budgef cuts also reduced the probation and parole ogenf workforce by SO whlch caused a

marked i mcrease in The slze of caseioads.

L}keWise, California's_ diminished resources reduced the operational budgets of 52'_eo_onty
.probofrion departments by 32%. ‘Caseloads in Los Angeles County soared to over 300

’ _,offenders per officer which provides little in the wqy- of supervision and nothing in terms of

public safety.

In Wisconsin, orisons are overcrowded by 900 inmates and popola}ion increases of nearly 15%

last year is. pro;ected at snmnlar levels unhl l988 “In_January of ‘this year, one Wiscons;in—'

- prlson experlenced the tqklng of I5 hostages and damoge fo one bunldmg in excess of

2$55,000 -- all of whu:h is aﬂrrbuted to overcrowchng. -

- _When Americans  are concerned abouf'k_afety in the streets,.when siafe'prison'sy_stems' are

being operated under i:onditions of confinemerh that have been found to be unco'nstifuﬁonol

when prisons have extremely poor physncol condmons and serious sofefy— and samtcmon

problems, reduchons in probanon, prrson and parole. workforces are slmply mfoierable.

L qunn, Mr. Cholrman, | ean- only make general suggesﬂons on how federol progroms couldj
help address these problems which exist at the state ond locol Ievels wnthout mcurrmg
slgmflcant oddmonal expense to the Federol government. § L _' 3 oo
"Pe“rho'ps our greatest help eould be .to:o:ssure that we at the Federal level do not make
majters worse. T T T T '
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Recent "Driving —while _Intogiccted" legislation passed by Congress requires states receiving - -
_ Federal highway funds to jail DWI offenders for two days or sentence them to ten days of
commumfy servnce. Although one cannbt object to the sincerity of the legislation, the

o approprlateness of mcreosed mondofory use of lelS under current overcrowded conditions,

could perhaps be rev_newed. While the impact of this legislation has not been evaluated,.

i fhere are 1.5 million-arrests annually on driving while intoxicated counts. The potential -

impact on local jails is great.

At a minimum, it would seem oppropriote to have a cost impact study prepared on on'x

" proposed Federal legislation that would affect state and local correct_ions'.' -0

Lo~ - - .' - -

in Jonuary of this yeor, an amendment to fhe Service’ Transporfanon Acf prohlblfed state

prisoners from manufacturmg highway sngns, me?al and wooden hlghway borrlers, and . :
iridescent vests worn by highway workers. Prohlbmve Ieglslcmon has a negcmve enough '

‘ ‘effect when it |mpocts the corrections system's oblllty to generate new’ progroms However,

" in this mstonce, the omendment has effectively shu’t down a 30-year-o[d-prlson ﬁndustry that .

- -

until recenfly- operated in 37_pris_ohs ao‘ross the eoun'fr-y. The State of Colorado alone has

reported a projecred' loss of 5400 OOO-' in capital’ investment that will be .idle; $146,000

'Sfute of Connecticut reported that $1 .l& mlllnon in capnol mvestment will be idle because of

this one plece of legislation. . ) -

. Prisort industry is a self-sustaining operation and this _leoisiafion"will_'also ‘negatively impact
the manufacture of other ptison industry goods. It is estimated that the svt_ofesi will have to -

inventory Joss, $250,000 loss in salés; ond loss of 45 inmate jobs and 3 ClVlllOI‘\ jobs. The -



LY R
f

.l% of the total Federal markef. T e T .

.-u,.‘_

spend hundreds of thousands of dollars in start up funds to replace the industry lost to this

amendment. . oL i

Prison industries has long been a ‘source of revenue 1o the state corrections sys*lems These

) programs are also essenhal ‘to reducmg mmafe |dleness, provndmg training, skills, and

|mproved chances of employment uvpon release, and providing monies with whnch the
offender can assist his family in the community. The Chnef ,lushce of the Supreme Courf
has often spoken out on the need to make our prisons info factoriesf.w-here _cbnstructive'skills

can be learnéd and useful goods manufactured.

Unfon‘unately, present leglslahon prohlblts the F ederal Government from purchaslng goods
and services produced by state prisoners, By opemng the’ Federal markef to state pnson
lndusfnes, the Federal Government cou.l_d assist the maintenance and growth of state prison
-industries at no addiﬁonal -- and likely-'lower '---expense to itself, _-while feeding tax dol‘lars A

back into the s‘tates. A poten’nal lOO% increase in sfafe prison mdustry would take less fhan

L.

) ln summary, n would seem to me fhat we af the Federal Governmen? level should do
- everythmg ‘possible to keep from compoundmg the critical’ problems 1hat sfate and local

. ’correctlons are facmg. This would mclude a. rewew, and ehmma'hon where possnble, of all -

prohubn‘we leglslahon affechng state and local correchons systems, the development of:

- costhmpact studles on all pendung Federal Iegnslatlon affectmg state and Iocal correchons, .

and fhe mcreased sharmg of surplus Federal resources. - Lo LT
- - - . . ) ’ -
i
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n oddition, the Federal _Government's' role of leadership should be exe-rte‘dvthro.ugh continued

suﬁport of fraiﬁing, technical assistance, information sharing, and prog;dm/poliéy ‘develop-

ment. s .

" Webster has defined .leadership as "showing__ tﬁe'»wciy.”_ )

We at the National Institute of. Corrections feel we can "show the way" through non-

coercive, but very responsive progiarhs ~-=- responsive to the real needs of state and locdl_ T

- corrections. With continued Congressional support, we promise such responsiveness.
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THE WHITE HOUSE

WASHINGTON

February 23, 1983

MEMORANDUM FOR FRED F. FIELDING
FROM: JOHN G. ROBERTS +-*-

SUBJECT: Testimony by the Attorney General Concerning
the Immigration Reform and Control Act

The Department of Justice has submitted the above~referenced
testimony, to be delivered on February 28, for OMB clearance.
Senator Simpson, before whose subcommittee the Attorney
General will be testifying, has introduced as S. 529 the
immigration legislation which overwhelmingly passed the
Senate in the last Congress. The proposed testimony re-
iterates Administration support for this legislation. The
core of the bill is the provision of employer sanctions, to
discourage the hiring of illegal aliens, and the grant of
legal resident status to most illegal aliens currently
residing in the United States. The Attorney General's
testimony suggests a few technical changes in S. 529, but
generally tracks his earlier testimony on immigration
reform. I see no legal objections.
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Chairman Simpson and members of the subcom mittee,

I am delighted to have an opportunity to appear before you to discgss a matter
on which we totally agree~the pressing need for im migration reform. During the 97th
Congress this subcom mittee made a tneniendous stride toward achievement of that goal
by successfully crafting and negotiating through the Senate the immigration reform
bill which is identical to the legislation we have before us today. The decisive and
bipartisan .marg'm by which that legislation passed the Senate is a tribute to how well
you accomplished your task of balancing the many competing interests in any con-

sideration of comprehensive im migration reform.

It is the Administration's view that it is of paramount importance that we pick
up where we left off in attempting to secure adequate legal authority to regain control
of our borders while maintaining our country's heritage as a nation of immigrants.
The pressures which mandated our original review of the im migration issue have not
diminished and in many respects have increased. For this reason we were particularly
pleased with the prompt introduction of S. 529, the Immigration Reform and Contral

Act of 1983, in the 98th Congress and the early hearing schedule which was established.

Historically, I believe it is relevant to note that few subjects have received as
exhaustive a legislative and executive branch review as reform of owr immigration
laws. Both Republican and Democratic administrations have estahlished high level task
farces to develop warkable proposals and the Select Commission on Im migration and
Refugee Palicy conducted a two year study of our immigration policies culminating in

their submission of recom meneded changes in our laws to the President and the Congress.




Many of those changes form the basis of the legislation before us. Congressional
com mittees, as this subcom mittee knows only too well, have received hundreds of hours
of testimony from interest groups, representing all facets of American life. The
nation's press has dealt extensively with the subject through editorial com mentary and

almost daily analysis.

The involvement of this Administration began with the receipt of the Final Report

of the Select Commission on Im migration and Refugee Policy in March 1981. President
Reagan then established our interagency Task Force on Immigration and Refugee Palicy,
which I had the privilege to chair. We met regularly over a three month period and
submitted our report and recom mendations to the President in June of 1981. Thereafter,
the President's Immigration Initiatives were announced on July 30, 1981, and the
Administration's reform legislation was introduced in the Congress in the fall of 1981.
Thorough hearings followed the submission of the bill and ultimately resulted in the
introduction on March 17, 1982, of the bipartisan Im migration Reform and Contral Act
Jointly sponsored by Chairman Simpson and Chairman Mazzali. We supported that
legislation because, like S. 529, it reflected the continuing broad agreement on the

essential principles of comprehensive im migration refarm.

Today we are once again provided with an opportunity to review those elements
which lie at the core of any rational and comprehensive reform and to reiterate our
strong support for their speedy enactment into law. Given the remarkably exhaustive
treatment already affarded this subject and its national importance, I know I share

the subcom mittee's hope that our effarts will enjoy success early in this 98th Congress.

I would now like to comment on the general thrust of the Immigration Reform
and Contral Act of 1983 and then, with greater specificity, review its provisions. S.
529 seeks to increase the law enfarcement resources of the Im migration and Naturaliza-




tion Service; impase sanctions on those who knowingly hire illegal aliens, with safeguards
to prevent discrimination against any American; reform and expedite our procedures
to retun those who come o remain here illegally; and deal realistically with illegal
aliens who are now here by granting many of them a legal status. While setting limits
on legal im migration, your legislation would recognize the special relationship we have
with our closest neighbors, Canada and Mexico. By establishing certain statutory
provisions far the present H-2 temporary worker program it acknowledges the likely
need far a legal foreign labar mechanism particularly during the transition from reliance
on fllegal alien labor, while providing protection for U.S. workers.

These elements must be included in any rational and comprehensive reform of
our immigration laws. Failire to enact such reform legislation can only result in
further illegal migration, greater public constermation over the lack of governm ent
contol in this area, and the likelihood of negative social and economic impacts that
will be increasingly difficult to remedy. For all these reasons the Administration is

firmly committed to enactment.
Let me move to discuss parts of the legislation mare specifically.
ILLEGAL IMMIGRATION

At the root of our prohlem is the ready access of illegal entrants and visa abusers
to jobs that are very attactive when compared to employment opportunities in their
homelands. This bill lays as the cornerstome of im migration contral, a provision making
it illegal to knowingly hire aliens who lack autharization to work in the United States.
This is the only credible way of stopping the illegal flow. As long as the American




job market remains open to them, fllegal aliens will risk the dangers of fllegal entry,

the cost of smuggling or fraudulent visas, and the likelihood of apprehension and
departation.

As I said in my testimony last year, "In pursuing a law that will close the labor

farce to illegal arrivals, we must do so in a manner that is not unreasonably burdensome

in cost and that is consistent with our values of individual liberty and privacy." Toward

those ends, the Administration would recommend the following:

1.

20

That the employer sanction provisions exempt employees of three or less
employers, who represent half of our employers but employ only five percent
of our workers. You have acknowledged the regulatory burden of this law \
by excluding such small employers from the paperwork requirements. The
impracticality of enfarcing this law against "mom and pop" businesses or
the housewife hiring a gardener persuades me that a total exemption would

would be the preferable approach.

That the prohibition on recruiting and referring illegal aliens be deleted as
requiring redundant and burdensome employment eligibility verification on
employment agencies and union hiring halls. The paperwork burden on
recruiters and referrers would be enormous without materially preventing
fllegal employment. Verification of eligibility by employers is the essential
check and sanctions are unlikely to be sought without first finding illegal
aliens knowingly hired and working far an employer. If there is complicity

in such hiring on the part of an employment agency or union hiring hall,




it would be possible to charge them with vidlations of Section 274, which
prohibits the bringing in, transportation, harboring, or inducement to enter

of fllegal aliens.

3. That we wark together as contemplated by the bill to develop a' more secure
system for verifying employment eligibility, but that we do nothing that
would result in a national identity card or system. The President's Task
Farce on Immigration and Refugee Policy reviewed the alternatives to the
use of existing documentation for establishing employment eligibility. We
decided against proposing any new system on the gt‘ﬁunds of cost and privacy
concerns. As we indicated last year, the Administration is willing to study
and report to you on the need and possibility for improvements in present
documentation. We would be prepared to begin the implementation oi‘\
appropriate changes within three years of enactment of this legislation.
This period will provide us with an opportunity to evaluate the efficacy of
relying on existing documentation and to determine what if any, improve-
ments would be appropriate.

LEGALIZATION

The Administration agrees with the premise behind the legalization provisions in
S. 529, that we must deal realistically with the fact that 3.5 to 6.0 million aliens now
live in the United States illegally. This bill would give legal status to that portion
of this fllegal population which has shown a commitment to settling in the United
States and the ability to be contributing members of their communities. This is a
sensible and humane response to a regrettable situation that we intend never to allow

to reaur.




Although some have criticized these provisions as rewarding lawbreakers, as
Attorney General I assure you that it represents a practical decision that is consistent
with effective law enfarcement. The failure to include such a legalization program
would leave in place those long term illegal aliens who are most likely to r'es:st removal
from the United States, specifically using the procedural safeguards and administrative
relief available under the existing law. This would divert important resources of the
immigration and Naturalization Service at precisely the time when its enforcement

priority should be effective implementation of employer sanctions.

S. 529 incorporates the compromise legalization provisions ably crafted by Senator
Grassley and adopted by the full Senate last August. Ilegal aliens who were in the
United States before January 1, 1977, would be given permanent resident status. Thosé\
who came here between 1977 and January 1, 1980, would be given temporary resident
status, and permanent status after three more years as law abiding, self-sufficient

residents.

The bill also provides for a block grant program to assist the states and localities
in providing medical care or other welfare services to the newly legalized residents
while excluding the new residents from federal entitlement programs. That ineligibility
would exist from three years fallowing the granting of permanent resient status. This
appropriately reflects shared federal responsibility for such increase in social welfare
costs as may occur with the legalization of these aliens. The vast bulk of legalized
aliens can be expected to continue as self-supporting members of the jurisdictions in
which they live and pay taxes. I assure you that qualifying illegal aliens will have to

provide evidence of past and curent employment in order to overcome the public




charge ground of inadmissibility. But this impact aid program will help offset costs
from persons who become serioudly ill, incapacitated, or otherwise are able to access

state of local assistance programs because of unforeseen circumstances..
TEMPORARY FOREIGN WORKERS

With the passage of the Immigration and National Act in 1952, Congress authorized
the entry of temporary foreign labor when sufficent domestic workers were not available
and as long as their entry would not adversely affect the wages and working conditions
of American workers. It is an acknowledged fact that the labor needs of certain
sectors of our economy have been filled over the past years by a sizable number of
illegal aliens, who did not enter under the temporary worker provisions of the Act:
The intention of the employer sanctions provisions of this bill is that such illegal aliens
be discouraged from coming to the United States and preventéd from entering the
labar market. As we are making this concerted effart, it is essential that an adequate
vehicle far the legal entry of temporary workers exist for employers who want to

comply with the law but are unable to find American workers.

The Administration supports Section 211 establishing a distinct H-2, temporary
worker program for agriculture, where a substantial number of illegal aliens wark each
year on ouwr nation's farms and ranches. This program may be particularly important
during the transition period from dependence on illegal alien labor to reliance on
domestic labor and, perhaps, the development of new sources of American workers.
During the past year the Departments of Justice, Labor, and Agriculture have been
reviewing the H-2 program, which is of interest to each department. We are prepared
to implement the statutorily modified program in a mutual fashion and report to you

on recommendations far its improvement.




We believe that the provisions of Section 211 properly reflect the principles on

which any temparary foreign worker program must rest:

1)  where there are not American workers to fill needed jobs, some legal avenue

to admit foreign workers should be provided;

2) safeguards must be provided to ensure that American workers are not
adversely affected by foreign labor; and

3) the rights and welfare of the foreign workers must be protected.

The temporary worker provisions of S. 529 build on the experience of this program \
over thirty years. By authorizing funds for the Secretary of Labor to recruit domestic
workers and monitor the terms under which the non-im migrant and domestic workers
are employed, you have assured that these principles will be respected and that the
program will operate in the overall national interest.

ADJUDICATION PROCEDURES AND ASYLUM

The Administration has been moving on a complementary track with many of the
changes proposed under the Adjudication Procedures and Asylum portion of S. 529.
Specifically we have established the Executive Office for Im migration Review within
the Department of Justice, which incorparates the current Board of Im migration Appeals
and the Immigration Judges who have been transfered from the Immigration and
Naturalization Service. This consolidation which resulted from a study conducted by




the Justice Management Division, was accomplished in January of this year. Similarily
we have begun upgrading the training of those im migration examiners who interview
asylum applicants and who will continue to handle asylum applications prior to the
training of the new immigration judges to assume this responsibility as provided by S.
529. |

I appreciated the responsiveness of this subcom mittee to suggestions which we
made last year regarding the workability of certain provisions in these sections of the
bill. In that vein I recommend three further modifications to Sections 122 and 12l.

First, the number of im migration judges should not be fixed by statute in order
to preserve flexibility to deal with emergency situations and workload changes. Already
the prospect of handling asylum determinations in addition to the current caseload

would argue for more than the seventy judges specified in the bill.

Second, it seems advisable to allow persons with previous service as special inquiry
officers to be designated to hear asylum applications after receiving the special training
in intermational relationship and international law. Otherwise there will be an enormous
burden on newly selected im migration judges, while the former special inquiry officers
will be limited in their duties even if appcinted to permanent positions under the new
selection criteria.

Third, the jursidiction of the United States Im migration Board should be capable
of expansion by regulations of the Attormey General. The bill incorporates the present
mgﬂadm on the jurisdiction of the Board and certain changes are already under
consideration. Without this flexibility, we will be obliged to seek legislation when any

addition is deemed necessary.




Finally, the Administration enthusiatically supports the proposed reform in S. 529
which seeks to streamline owr adjudications procedures. It is universally recognized
that the current appeals process which allows multiple opportunites for administrative
and judicial review, has resulted in unconscionable backlogs and has seriously impacted
the enfarcement of immigration laws. |

LEGAL IMMIGRATION

When the President's Task Force reviewed the laws governing legal im migration,
we concluded that the existing laws were rational and fair and that changes in the
preference system bore little relationship to the urgent prohlem of illegal migration.
Far those reasons we proposed only two changes: (1) increasing the number of visas
available to Canada and Mexico, which should decrease the number of illegal entries
for family reunification, and (2) streamlining the labor certification process. We
appreciate the incarporation of these changes within the bill

S. 2222 would substantially alter the existing legal im migration system. It would place
an annual cap of 425,000 on all immigrant admissions, excluding refugees. & would
create two separate preference systems, one for faimly reunification im migrants and
one far independent (non-relative) immigrants. Relatives would be allotted 350,000
immigrant visas annually; independents, 75,000. Current relative preference categories
would be maintained, except that adult unmarried sons and daughters of permanent
residents would be dropped from the current second preference and brothers and sisters

of U.S. citizens would be removed altogether as a preference group. The independent




category would include the current two preference classes for immigrant workers (3rd,
for exceptional ability, and 6th, for skilled and unskilled workers) but would be expanded
by adding a separate preference class for investors and an independeni'; nonpreference
class.

The Administration shares the concern of the bill's authar that legal im migration
be contained within realistic limits. But I must repeat our serious reservations over
placing im mediate relatives of U.S. citizens within an overall cap, even when the cap
purparts to be set at the current level of im migration. Over time, increasing admissions
of these im mediate relatives of U.S. citizens within the cap would significantly reduce
the number of visas available to other relatives of citizens and those of permanent
resident aliens. This successive "crowding out" would substantially diminish the historic
role of family reunification under our im migration laws and might itself lead to gr'eater-\

illegal migration.

However, if Congress deems it essential that im mediate relatives of U.S. citizens
be brought under an overall cap, certain modifications should be made provide flexibility
and limit immediate impacts. First, some provisions should be made for periodic
review of immigration levels, perhaps every three years. An advisory council for this
purpcse would facilitate a flexibile national response to changing conditions. Second,
to accomodate the increase of country ceilings for Mexican and Canada, from 20,000
to 40,000, the Administration believes that in faimess to petitioners for immigrants
from other countries the worldwide ceiling should be increased by 40,000.

CONCLUSION

This subcom mittee and your counterpart in the House of Representatives brought
us to the threshaold of historic action on immigration reform in the last Congress.




Your continuing commitment to that reform is exemplified by our hearing today and
the hearings you have already conducted to provide all interested parties an opportunity

to present their views on this important subject.

The Administration remains strongly convinced that it is in the national interest
that comprehensive immigration reform legislation be enacted without further delay.
In the bipartisan tradition which has characterized the debate on this subject, we

pledge our support toward achievement of that goal




THE WHITZ HOUSE

WASHINGTON

Februarv 28, 1983

MEMORANDUM FOR FRED F. FIELDING
FROM: JOHN G. ROBERTS #R

SUBJECT: Testimony of Alan C. Nelson on the
Immigration Reform and Control Act

The Department of Justice has submitted the above-referenced
testimony, to be delivered February 28 before Senator
Simpson's subcommittee, to OMB for clearance. Like the
Attorney General's earlier testimony before this same
subcommittee, Commissioner Nelson's testimony expresses
support for S. 529, the re-submitted immigration legislation
which passed the Senate during the last Congress. The
testimony discusses some provisions of S. 529 in greater
detail than previously submitted and cleared testimony, but
generally tracks previously approved Administration positions.
I see no legal objections.
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Chairman Simpson and Members of the subcammittee. I am pleased to be here
and to cament $.529, the Immigration Reform and Control Act of 1983. It
has been almost one year since 1 appeared before you and offered my comments
on the Immigration Reform and Control Act of 1982, which passed the Senate
on an overwhelming bypartison vote of 80-19 but failed to pass the House
before the end of the 97th Congress. In this past year nothing has occurred
which reducés the need for this legislation. In fact, the need has increased
arnd will continue until positive action is taken by Congress and we have

the added legislative authority necessary to gain control over the entry

and presence of aliens in our country. For these reasons, Mr. Chairman, I
wish to express my appreciation, and that of the Administration, for your

prampt action in re-introducing this vital legislatibn.

This legislation, which represents a tremendous amount of work by you, your
subcamittee, and others, is a well balanced approach to the multiple irmi-
gration problems we face in this country. It has the necessary elements

of authority for enhanced enforcement of the law, humanitarian concern for
aliens who have established strong equities in the United States, and
provisions whereby the legitimate needs of employers may be met. It has
the added advantage of providing a more efficient, workable law which can

be implemented fairly.

The conditions which have led to our present problems in immigration are
neither new or unusual. The United States has for many years presented an
attractive lure to people fram much of the world. The individual freedams
of its residents and the opportunity to better one's place in life has

encouraged immigration since the very beginning of our country. Because




-

of this, we have developed as a nation of immigrants with all the benefits

which people fram every part of the world can provide.

We must recognize, however, that there are limits to the number of immigrants
which the country can reasonably accammodate and most of all, immigration
must be a controlled process accamplished under the provisions of law. The
Immigration Reform Act of 1983 recognizes the historical role of the United
States as the receiver of immigrants while placing the necessary controls

on immigration.

As stated before, we believe the legislation achieves the balance necessary

for fair and controlled immigration.

Through the placing of sanctions on the hiring of illegal aliens or of
those who are not authorized employment in the United Stateé, the bill
addresses one of the primary reasons aliens enter illegally or after legal

arrival, violate the conditions of their admission.

By providing for the legalization of aliens who have been productive members
of our society for several years, the bill recognizes the reality of this
situation and presents a humanitarian and realistic approach which will be
fair to both the aliens and their employers and in the best interest of

the general public.

The bill recognizes that employers may have legitimate short term needs for
foreign workers in agriculture or other industies and provides the means by
which workers may be allowed to enter if their entry will not disadvantage

domestic workers,

Although we have discussed many of these points before, I would now like to

cament on the specific provisions of $.529.




Illegal Immigration

Although the actual number of illegal aliens is unknown, the most often
cited numbers range fram 3.5 to 6 million. The presence of large numbers
of illegal aliens in the United States and the continuing entry of others
is an unacceptable situation and has destroyed much of the confidence and
respect which the law deserves. Immigration must be a controlled and

orderly process which reflects the best interests of our nation.

Employer Sanctions

A cornerstone of the bill is the sanctions which would be imposed on the
knowing hiring of aliens not aut';horized to work in the United States.
Although there are other reasons for illegal immigration, employment is
the most campelling. We feel that this provision is absolutely essential
to gaining control of our borders; only'through this means can we remove

the magnet which attracts so many illegal aliens to our country.

The bill makes it unlawful to knowingly hire, recruit, or refer for employ-
ment an alien not authorized to be employed in the United States, and

makes it unlawful to continue to employ an alien hired after the enactment
of the statute knowing that the alien is not authorized to work in the
United States. The bill requires that a person who hires, recruits, or
refers an individual for employment must camplete a form for each individual
and attest under penalty of perjury that the persons' right to be employed
has been determined through the examination of documents which identify

the individual and show that he or she is eligible to be employed in the
United States. An individual who seeks employment in the United States
must camplete a form and attest under penalty of perjury that he or she is
a United States citizen, an alien who has been admitted for lawful permanent

residence, or an alien who has been authorized for employment.




.

The administracion believes these provisions are appropriate as a means of
controlling illegal immigration to the United States while safeguarding
civil rights. Equality of employment opportunity for United states citizens
and lawful permanent residents is not diminished by this bill. The record-
keeping requirements of the bill balance the burden of additional paperwork
with the need to provide employers with a means to prove that they have

canplied in good faith.

The bill provides a penalty structure based on the principle of progressive
penalties which includes civil fines, injunctive remedies, and criminal
penalties., Civil fines may be assessed only after notice has been provided
and a hearing, if requested, has been conducted before an officer designated
by the Attorney General. Repeated violations, or the failure to pay civil

fines, will be brought before the appropriate United States district court.

Employment Eligibility Verification

A reliable means of determining employment eligibility is fundamental to
employer sanctions. However, the Administration is opposed to the creation
of a national identity card or system. We believe that the use of existing
documentation provides an effective means for verifying eligibility and
screening illegal aliens fram participating in the work force. The bill
adopts this pattern of eligibility wverification but requires that within
three years of enactment the President shall implement such changes as are
necessary to establish a secure system of employment eligibility. That is
a reasonable approach which will allow us an opportunity to evaluate the
efficiency of relying on existing documentation and to determine what, if

any, improvements are appropriate.
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We would also note that the Administration is very conscious of the problem
of document fraud, and we have worked to improve the security of existing
documentation provided by federal, state, and local governments, The
Immigration Service has cooperated with the Social Security Administration
(ssA) and other agencies to reduce fraudulent claims in various entitlement
programs. In addition, the Service's Fraudulent Document Laboratory and
enforcement officers continue to work with state and local agencies regarding

false or fraudulently secured documentation.,




Legalization

The provisions of S.529 which allow the legalization of specified aliens
who are in the United States illegally are a realistic and humane response

to a circumstance which we intend not to allow to recur in the future.

The bill will allow permanent residence to be granted to aliens who have
been in the United States illegally since January 1, 1977. Temporary
residence may be granted to aliens who have been here illegally since

January 1, 1980, and to Cubans and Haitians who have been in the United
States on or after specified dates and are known to the Immigration Service.
Aliens who initially qualify for temporary residence may apply after three
years to have their status changed to permanent resident if they continue

to reside in the United States and remain eligible under the other prowisions

of law.

Aliens who do not meet the standards for admission to the United States and
whose residence would pe contrary to the public interest would not qualify
for permanent or temporary residence. This includes aliens who have been
convicted for any felony or three or more misdemeanors camitted in the
United States and aliens who have assisted in the persecution of any person
or account of race, religion, nationality, membership in a particular social
group, or political opinion. Similarly, aliens who are not able to overcame

the “"public charge” exclusion of the Act will not be eligible for legalization.

The legalization provisions of S.529 are designed to insure that only aliens

who are and will be productive members of our society can quality for residence.
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Benefits to Permanent and Temporary Residents

Aliens who are granted permanent residence under this provision are not
eligible for three years for most financial assistance furnished under Federal
law. Aliens who are granted temporary residence are also ineligible for
assistance during the period of temporary residence and three years after

they are adjusted to permanent resident status.

Block grant assistance to States is provided to offset costs incurred by
them in providing assistance to legalized aliens when it is required to
meet the basic subsistence or health needs of those individuals and when it

is required in the interest of public health.

Implementation of Legalization

The proposed legislation provides that aliens who believe they qualify for
residence may apply for this benefit during an eighteen month period
beyinning on the date of enactment. It further provides that arrangements
may be made with qualified voluntary agencies for the purpose of making the
provisions of law known to the public and for the purpose of receiving

applications for residence.

The Service will be given the task of legalizing a great number of aliens
in a relatively short period of time. Extensive planning has been done
since the Administration's Qmnibus Bill was introduced in 198l1. Our planning
has been based on a rumber of assumptions or goals.

l. The program should not disrupt the normal business of the

Service more than is absolutely necessary.

2. The program should provide a simple, non-threatening method
for aliens to obtain information concerning their eligibility

and to file applications,
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3. Applications should be processed to campletion as quickly

as possible.

4. The procedures should guarantee to the extent possible

that only eligible aliens receive benefits under the law.

A camprehensive implementation plan has already been developed incorporating
these principles and the Service is confident that the legalization program

contemplated by S.529 can be fairly and efficiently administered.

Recamendations

As the Attorney General has already indicated, the Administration is in
camplete support of the premise behind the legalization provisions in
S.529. We do have certain recammendations however, which we feel will

make those provisions more workable.

First, rather than an application period which will begin on the date of
enactment and run for gighteen months we would recamrend a twelve month
application period to cammence no sooner than three months after enactment.
Such a delay in the receipt of applications is essential to allow the
Service time to publish regulations, enter into the necessary contractual
arrangements, begin the public information campaign and make other prepara-

tions.

As a corollary to this the statute should also contain language which would
protect prima facie eligible aliens fram deportation or exclusion during

the first three months after enactment.
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Second, the reference to voluntary agencies contained in the legalization
provisions should be expanded to include other public and private organi-
zations which would be willing and able to assist in providing information
and assistance to aliens and assist the Service in the preliminary séreening

of applications.,

Finally, the use of retired INS and other govermment employees who have a
knowledge of immigration matters would be beneficial in a limited temm
proyram like legalization. Present restrictions on the conditions for
hiring retired govermment workers generally make such employment undesirable
to retirees, particularly the reduction in pension benefits. It would be
advantageous to have language in the statute which would waive these restric-

tions.
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Temporary Foreign Workers

The Administration supports the goals of S.529 which is to protect damestic
workers fram adverse impacts due to foreign labor and to provide a legal

means for the entry of temporary foreign workers when the need is cléarly
shown and that need cannot be met by damestic workers. This will be extremely
important if we are to have workable sanctions against the hiring of illegal
aliens and to avoid the hammful effects that shortfalls of damestic workers
would have on some employers, particularly agricultural employers, at least
during the transition period between the introduction of employer sanctions

and development of new sources of damestic workers.

Unlawful Transportation of Aliens

S.529 would amend Section 274 of the Immigration on Nationality Act to
make it unlawful to bring an undocumented alien to the Uniteé States,
even if that alien is presented to an immigration official and regardless
of whether that alien is allowed to remain in the United States in parole
status. This will resolve the problem created by the court decision in

U.S. v. Anaya, et ai., No. 80-231-CR-EPS, where persons who had transported

Cubans in the Mariel boatlift were found not to have violated Section 274.
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Exclusion of Undocumented Aliens

$.529 wisely restricts the right to an exclusion heariny to documented
aliens. Aliens lacking entry documents would be subject to summary ex-
clusion by an immigration inspector under proper supervisory control,
similar to the existing procedures for crewmen and stowaways. There would
be no administrative or judicial appeal in these cases. However, aliens
who indicate a fear of persecution in the country where they last

habi tually resided based on race, religion, nationality, membership in

a particular social group or political opinion will receive full and

fair hearings to adjudicate their asylum claims.

This important provision will assist us greatly in handling the continuing
flow of undocumented boat people and would be crucial in dealing with any

future mass arrivals of visaless aliens.

Asylum Procedures

It is not surprising that proposals dealing with asylum occupy such a prami-
nent part of your bi}l. There is a strong consensus of opinion in Congress
and in the Administration that the present asylum system has been shown to
be seriously defective. The defects that have came to light since the
enactment of the Refugee Act are not the result of any misdrafting, or
misdirection; they are simply the result of a quantum leap in the numbers
of persons who have applied for asylum. At the time of this hearing,

there are approximately 86,000 asylum applications pending before the
nmigration and Naturalization Service exclusive of those received fram
Cuban and Haitian boat arrivals. New applications are filed at the rate

of 2,800 per month,
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Your bill provides that asylum cases may be considered only by immigration
judyes who are specially designated by the United States Immigration

Board as having been given special training in international relations

and international law. The rnumber of the judges who may be designated for
this purpose is limited to seventy and no individual who has served as a
special inquiry officer prior to the enactment of the law may be considered.
Appeals fram adverse decisions could be made to the United States Immigration

board.

One difficulty we have with this section is the limitation on the number

of immigration judges. The Administration has calculated that it would take
a minimum of fifty trained asylum officers to handle just asylum claims even
under expedited procedures. IT;erefore, the seventy immigration judges pro~

vided under S.529 to handle all types of administrative review including

asylum would be woefully inadequate.

Another difficulty is ‘that during the two year transition period none of
the current immigration judges could hear asylum cases even if they were
selected for permanent service. We believe these former “special inquiry
offices" should be permitted to make aSylum determinations after receiving

specialized training.

Otherwise, its our view that the revised asylum proposals contained in S.529
would allow for a fair, impartial determination of asylum claims, while at
tht‘-.1 same time avoiding the perplexing delays which have so often developed
in adjudicating applications under the Refugee Act of 1980. Adoption of

such proposals is essential to any camprehensive immigration reform bill.



United States Immigration Board

S.529 contains an section creating a United States Immigration Board and
establishing an immigration judgye system, along with a conforming provision
which sets up a transitional period to effect changes in personnel and
jurisdiction from the present Board of Immigration Appeals and immigration
judge system, As the Attorney General has already indicated, the Admini-
stration has been moving on a camplementary track in implementing this
proposal. Following a study conducted by the Justice management Division
we have established the Executive Office for Immigration Review within the
Department of Justice which cambines the immigration judges with the Board
of Immigration Appeals. The transfer of the immigration judges from the
INS became effective on January 9, 1983, and fram all reports the transition

has proceeded smoothly.

In summary then, we support the provisions in Sections 122 and 124 and
would join with the Attorney General in recammending only relatively minor

additions or modif icat‘ions .

Specifically we recammend that the statutory limit of 70 immigration judges
be removed, that current immigration judyes be permitted to make aslyum
determinations once they have received specialized training in that area,
that the jurisdiction of the United States Immigration Board should be
capable of expansion by regulations of the Attorney General, and that the
"withholding of deportation™ provisions of section 243 of the Imigration
and Nationality Act should be repealed to eliminate confusion over a parallel

asylum process,
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The Immigrant Admissions System

S.529 proposes several changes in the system through which immigrants are
admitted to the United States. It creates separate preference systems for
family members and the immigration of workers or "independent” irmigrants.
The creation of two preference systems in place of the current single-track
system clarifies the separate goals of family reunification and econamic
growth/cultural diversity and eliminates some of the ineguities and confusion
sametimes generated by the current system. Similarly, the reordering of
preferences and the change in the emphasis given each preference within

this two-track system will clarify priorities and reflect more closely the
needs of the United States in termms of reunifying immediate families and

bringing in persons who will benefit the country econamically and culturally.

5.529 retains the current first, second, and fourth preferences for family
reunification, although the second preference is restricted to spouses and

minor unmarried sons and daughters of permanent resident aliens.

$.529 does not continue the current fifth preference for brothers and sisters
of adult U.S. citizens other than to clear the existing backloy of applicants
in this category at a rate of 10 percent of the numerically restricted family
visas each year, plus any numbers not used in the higher family reunification

preferences.
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Overall Cap and Numbers

S.529 allows immediate relatives and most special immigrants to immigrate
without numerical restriction within the 425,000 worldwide total, 350,000
family reunification, and 75,000 independent immigrant limits, While we
support some limit on immigration and, in fact, find this to be a desirable
goal, we have reservations concerning a cap on total immigration. With a
cap, increased immigration in these traditionally unlimited groups is of
necessity at the expense of immigration in the family and independent
preferences and fram lower—-demand countries. To the extent that immigration
of immediate relatives and special immigrants continues to increase, the
opportunity for others to immigrate will became increasingly limited. This
trend will be especially true for those persons in cbuntri% sending over
20,000 numerically exempt immigrants a year since this excess would be
subtracted fram the 20,000 per-country limit for numerically restricted

immigration during the next year.

After reviewing the laws governing legal immigration, the Administration
concluded that the existing laws are basically rational and fair, and that
changes in the preference system bear little relation to the urgent problem
of illegal migration. More specifically, we have had reservations about
placing the immediate relatives of U.S. citizens within an overall cap, as
over time such a change could limit the opportunity to reunite families in
this country, a purpose historically animating our immigration laws. We
do however, favor increasing the country limits of Mexico and Canada to
40,000 with a corresponding increase in the overall limit. The Committee
may wish to revisit the provisions affecting family reunification, and
possibly defer consideration of changes in the current preference system

to a later time,
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Labor Certification

Both the Administration and S.529 recognize the inadeqguacies of the present
labor certification system which has been criticized as being too slow and
camnplicated. Your bill would provide a streamlined alternative to the
present individual certification process by allowing the Department of
Labor to certify shortages or over-supply of U.S. workers in certain
occupations, using national job market data without reference to particular
job openings. Presently, an employer is able to obtain labor certification
only by advertising a specific job opening and being unable to fill that
position with a U.S. worker. S.529 would allow the Department of Labor to
expand the existing "“Schedule A" list of precertified occupations on a
broad scale and to issue labor certification without reference to a specific
job opening. Although a job offer is reguired beéore a labor certification
may be issued, this may be waived by the Attorney General when he deams it

to be in the national interest.
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OTHER PROVISIONS

Students

S.529 would require a foreign student in the United States to depart the
country and reside in the country of his or her nationality or last foreign
residence for two years before he or she could immigrate to the United
States. This requirement could be waived in the case of students in certain
fields of study if they were offered teaching, research, or technical
positions, There is, however, a limit of 1,500 waivers per year which
could be granted to teachers and 4,500 which could be granted to those in

research or technical fields.

We note with regard to these provisions that the placing of numerical limits
on the waivers granted would require the Service to establish a rather com-
plicated accounting and allocation system to control the number of waivers
granted each year in each of the two categories. Additionally, it has

been our experience tl]at waiver provisions are not abused and that the
absence of a mmeric;al limit would not result in an excessive number of

applications beiny granted.

For these reasons, it is recammended that the numerical limits on waivers

be eliminated.

G-4 Special Immigrants and Nonimmigrant Visa Waiver

§.529 also addresses the problem of employees of international organizations
and their dependents who often spend many years in the United States. It
would provide special benefits for same of these. The bill also provides
for nonimmigrant waivers for visitors fram some countries. We defer to the

Department of State on these provisions.
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Conclusion

In conclusion, I again want to express my appreciation to the Chairman for
the introduction of $.529 and the early hearing schedule which was estab-
lished. As Commissioner of the Immigration and Naturalization Service, I

am particularly aware of the critical need for the reforms contained in

this legislation. Those reforms provide both the vehicle and the opportunity
to rededicate ourselves to the fair and firm enforcement of our immigration
laws. The Immigration and Naturalization Service looks forward to working

with you and all the members of the subcammittee in that endeavor.
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Mr. Chairman, I am very pleased to appear before your Committee
concerning the operations of the United States Parole Commission.
In the two years since the Oversight Hearings in March of 1981, the
Parole Commission has moved forward in a number of program areas which
I am pleased to highlight for you.
1. PRE-HEARING REVIEW

The Commission has implemented a procedure under which the prisoner's
case file is reviewed in the Commission's regional office prior to
the scheduled hearing and a tentative guideline assessment prepared.
A copy of the assessment is provided to the prisoner in advance of
the hearing. This pre-hearing review process has several substantial
advantages. It identifies cases in advance in which critical information
is missing; provides more time to prepare the guideline workup on
complex cases - absent the pressure of the hearing réom atmosphere;
prbvides an additional quality control check on the decision process;
allows the prisoner advance notice of his or her tentative guideline
assessment; and allows for parole on the record authorized under 18
U.S.C. 4208(a) in certain cases where the facts and circumstances are
clear and the hearing itself would provide no additional benefit.
Overall, we believe implementation of this procedure has enhanced the
quality of Commission decision-making and enabled more efficient use
of our resources.

2. SALIENT FACTOR SCORE

Based upon the results of a research project using a data base
developed jointly by Bureau of Prisons and Parole Commission staff,

the Commission adopted a revised salient factor score (effective



August 1981). This device contains six items: prior convictions;
prior commitments; commitment free period; age at current offense;
whether on probation, parole, or custody status at time of current
offense; and history of opiate dependence. This device is simpler
and more reliable in scoring than previous versions of the salient
factor score and displays substantial predictive power in differenti-
ating better from poorer parole risks, Parole Commission Research
Unit Report Thirty-one describes the construction and validation of
this device.

3. OFFENSE SEVERITY SCALE

As a result of a two year effort, the Commission has refined its
offense severity index (effective January 1983) to make it clearer and
more comprehensive. We believe the revised format will assist Commis-
sion staff as well as probation officers, judges, and defense attorneys,
in making accurate guideline assessments. This revision, and a sum-

mary of public comment received, is found at 47 Federal Register,

No. 242, Thursday, December 16, 1982, pp. 56334-56341.
4, SENTRY SYSTEM

The Commission continues to work towards full participation in the
joint Bureau of Prisons - Marshals Service - Parole Commission automated
case information system (SENTRY). Last summer, a researcher was assigned
full-time to the task of system design, and we are hopeful that the
Commission phase of this effort will be operational by the end of this
year., Once in place, this system will improve case scheduling, provide
better codefendant information, decrease time associated with mail
delajs, and generally improve the information processing capacity of
the Commission.

5. RESEARCH EFFORTS

During the past two years, our research section has completed a

number of studies, copies of which I would be happy to provide to the



Committee. As noted, from these efforts the Commission has refined
its severity index and salient factor score. Other research efforts
have examined the impact of the presumptive date procedure on institu-
tional behavior, reliability of guideline application, and the relation-
ship of age to recidivism rate.
6. WORKLOAD

We expect to conduct approximately 15,000 parole hearings and to
make approximately 36,000 parole consideration decisions (including
hearings, record reviews, and appeals) during the current fiscal year.
Examiners conduct on the average about 12 hearings per day. However,
there are two factors of recent origin which may impact upon the Commission.
First, the Bureau of Prisons has been replacing its older large institutions
with smaller more modern facilities, which is desirable from a correctional
standpoint. This action does, however, mean considerably more travel
and increased time and cost for Commission hearing examiner staff.
Second, as part of the general effort to reduce government spending,
the Commission's authorized number of positions has been reduced from
175 to 161 during the past several years. Consequently, the Commission
has been experimenting with innovative ways to reduce cost while main-
taining quality of decision-making. Earlier, I have described the
pre-hearing review process. Additionally, the Commission is exploring
the possibility of sending one hearing examiner, rather than two, to
conduct in-person hearings and having the second hearing examiner par-
ticipate by conference telephone from the Commission regional office
where a duplicate file is kept. This would preserve the panel decision-
making that we believe is important to ensuring consistency and fairness
in the decision-process yet could provide considerable saving in time

and travel costs.



7. OTHER ISSUES

The Parole Commission and Reorgan.:ation Act i1s now close to

seven years old. In this time we have hecome aware of a number of
relatively minor changes in legislation that, in our opinion, would

serve to improve the parole process. We have previously discussed

these suggestions with your staff and with the Subcommittee on Criminal
Justice; and most have been included by that Subcommittee in its proposed
criminal code legislation. We would be most pleased to work with you

and your Subcommittee if your Subcommittee would wish to consider

acting upon these modifications separately from the larger criminal

code revision effort.





