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NEW YORK TIMES 6/6/83

ESSAY

~ Ignoring Section 4

By William Safire

WASHINGTON — At 4:30 P.M. on
March 30, 1981, the President was un-
dergoing surgery to remove a bullet in
his lung at George Washington Hospi-
tal; his three top staff aides were at
the hospital; the Vice President was
airborne. In the White House Situation
Room, the counsel to the President,
Fred Fielding, laid before Secretary
of State Haig and the Vice President’s
chief of statf, Adm. Dan Murphy — for
study and discussion — the documents
needed to put into effect the never-be-
fore-used Section 4 of the 25th Amend-
ment to the Constitution.”

That section of the amendment in- '

sures a swift switch of executive au-
thority when the Cabinet decides the
President is unable to discharge his
powers: A majority of the Cabinet
"~ now has the power to appoint the Vice
President to be Acting President, until
such time as “‘no inability exists.”

On that day two years ago, how did
the Reagan Cabinet and staff respond
to the crisis envisioned by the writers
of the amendment? In their view,
properly; jn my view, disturbingly.

We were distracted by a public
event in the White House: Secretary
Haig’s unfortunate effort to calm the
nation with a nervous “I am in control
here ... return of the Vice
President.”” What the Reagan staff
failed to do went unnoticed.

Comes now a new book, “Gambling
With History,” by Laurence Barrett.
The author, who covers the White
House for Time magazine, was for two

years granted unusual access toinside
dehberatlom The primary source of
the two most disturbing pages ap-
pears to be Richard Darman, at the
time of the assassination attempt a
‘deputy to the White House ehief of
, James Baker, and now a power-

ful palace guardian.

“When be spotted the implementing
documents related to the 25th Amend-
ment,” relates Mr. Barrett, ““Darman
also ized trouble. If the subject
came up for general discussion in the
Situation Room and word of that got
out, it would create questions about
Reagan's capacities. Worse, Darman
sniffed the ‘possibility, however re-
mote, that the Cabinet might actually
seize the initiative. He made a quick
decision to head off both dangers.”’

The “danger” in the loyal young
aide’s mind was that the Cabinet
might act as the Constitution now di-
rects — to consider, with the Presi-
dent unconscious, whether to invoke
Section 4. “‘Darman quietly told Field-
ing, Haig and Murphy that neither the
subject nor the documents belonged
on the table. He suggested that he take
possession of the papers ... The

others gave in.” Darman locked’the
papers in his safe.

Think about that: with the acquies-
cence of the White House counsel and
possibly the Attorney General, a mid-
level aide put personal loyalty to the
President ahead ci loyalty to the pro-
cess set up to make certain that only
an elected official makes emergency
decisions. He ignored the constitu-
tional amendment because (1) the
truth about the President’s precarious
condition might worry the citizeary,
and (2) the Cabinet might temporarily
strip the President of his powers,
which the aide considered usurpation.
(Didn’t I write a novel about this?)

White House aides will say that
there was no reason to panic; no inter-
national crisis was brewing.

That excuse coliapses at Mr. Bar-
rett’s next revelation: Four days
later, the President was running an
unexplained fever and was to be ex-
amined by bronchoscope, a procedure
ordinarily requiring anesthesia or
heavy sedation. The C.I.A. reported
its concern about an imminent Soviet
invasion of Poland. If ever the Cabinet
was required by the new law to con-
sider appointing an Acting President,
that was the moment. .

“On the afternoon of April 3,”
writes Mr. Barrett, ‘“Meese, Baker,
Deaver a.nd Darman secretly consid-
ered the wisdom of invoking the 25th

Amendment.” But “to do so would
cause confusion . .. and would offset
their effort to assure the country, and
the world, that Ronald Reagan was on
the mend.” Instead, they asked the
doctors to go easy on the painkiller.

. Who are these guys, appointees
never confirmed by the Semate, to
usurp the power to make such a far-
reaching decision? Their loyalty runs
to the man; the amendment’s loyalty
runs to the office.

The Congress and the states did not
empower the White House staff to -
make the fateful decision about Sec-
tion 4. (Just the opposite, after the
“staff Presidency’ of disabled Wood-
row Wilson’s last year.) That power is
vested in the entire Cabinet, which
should have met twice that week on
that subject with the Vice President.

Maybe the Cabinet and Mr. Bush
would have done nothing but wait. In-
stead, “the President’s men” did not
give them the chance to take up the
subject.

Some will dismiss this ‘“‘gambling
with history’’ as second-guessing the
aides who did the natural thing under
pressure. But someday another Presi-
dent will be stricken; next time, let’s
follow the procedure set down in Sec-
tion 4 of the 25th Amendment.
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Doctors for the President

By Robert S. Robins and Henry Rothschild

NEW ORLEANS — What if Ronald
Reagan had been standing in James S.
Brady's place?

The 25th Amendment, which pro-
~ vides for the transfer of power from a
disabled President, is adequate only
when a President knows he is going to
be incapacitated — for example, be-
fore an operation; or when it is obvious
to everyone that he will be disabled in-
definitely — for example, because of
physical injury. The President, or the
Vice President and the principal otfi-
cers of the executive department, sim-
ply indicate to the President pro tem-
- pore of the Senate and the Speaker of

. the House that the President is unable
to carry out his duties, and the Vice
President immediately becomes Act-
ing President. After recovery, the
President resumes his office on his
own demand. ' .

The amendment, however, is inade-
quate when the inability to function is
intermittent and hidden from most of
those (the Vice President and the prin-
cipal executive officers) who must
initiate removal proceedings, as well
as those (two-thirds of both houses of
Congress) who must finally act if the
President says he is well and his prin-
cipal executive officers say heisill. .

A wound like Mr. Brady's involving
brain damage is often accompanied by
an intermittent decline in judgment
and abstract reasoning, and by a dis-
turbance of the temperament. Similar
disabilities can be caused by arterio-
sclerosis, drug use (whether pre-
scribed, recreational, or addictive),
and minor strokes, which have af-
{fected the later years of several Presi-
dents. Ulysses S. Grant drank to ex-
cess at times. Grover Cleveland was
temporarily disabled by a major
operation for cancer of the mouth,
which he kept secret. Woodrow Wilson
sutfered a stroke, and the country was
governed for months by his wife and a
small palace guard. Franklin D.
Roosevelt was unable to function reli-
ably because of arteriosclerosis dur-
ing the last days of World War II.

Many around the President would
prefer to see their man remain in
power despite his illness than to see
another, healthy person in power. In
some cases, the motivations for shield-
ing the chief would be honorable; in
others,
would prevall. Serving as the Presi-
dent’s personal assistant, press secre-
tary, or doctor, is something few per-
sons would willingly give up. If an in-
termittent disorder that would result
in the President’s removal could be
concealed, the temptation to do so
- might be almost irresistible.

Where the disability was hidden or
fairly well hidden, the elaborate proce-

"~ in

ambition and self-interest -

dure by which the Vice President and
principal executive officers declared
him incompetent would not even
begin, and certainly it would be hard
to win a two-thirds majority of both
houses to remove a democratically
elected President. Where it was inter-

. mittent, only the most dramatic exam-

ples of inability would lead only the
most determined executive officers to
invoke the 25th Amendment.

That amendment should be supple-

" mented with an effective monitoring

system that remained confidential ex-
cept in the most extreme cases. To
prevent the President from becoming
the prisoner of complacent or self-
serving assistants and medical advis-
ers, a President’s Official Physicians
Panel, consisting of an internist, a neu-
rologist, and a psychiatrist, should be .
appointed by Congress or the Supreme
Court for a nonrenewable five-year
term. This panel would have the right
of access to the President’s medical .
records, to give regular checkups, and
to consult with the President about his
medical condition. If the panel deter-
mined that a condition existed that

~would soon render the President un-

able to discharge his functions, and
had the President made no provision
with his Vice President, the panel
would be obligated to inform and ad-
vise the Vice President and the princi-
pal éxecutive officers of the circum-
stances. Each panelist would be free to
disclose the reasons for his advice.
The officials would then decide
whether to begin removal proceed-

gs. .
Would the panel itself be a danger?
Perhaps, but not likely. It would be ap-
pointed from outside the group it
would advise, and it would be unlikely
that all its members would have a
political prejudice so strong as to over-
ride their professional competence. In
any event, they could only advise and
initiate, not determine, and the princi-
pal executive officers could (and prob-
ably would) obtain advice from other
physicians as well. This procedure is
simple and nonpartisan, and, most im-
portant, would likely be effective. It
could be established by legislation
without recourse to constitutional .
amendment.

President Dwight D. Eisenhower
began the process of making adequate

- provision for Presidential disability.

Let us hope that President Reagan will
carry it forward.

Robert S. Robins is professor of politi-
cal science and chairman of that de-
partment at Tulane University. Henry
Rothschild, M.D., is professor of medi-
cine at the Louisiana State University

Medical Center. -
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The term National Command Authority (NCA) refers to
those persons with the authority to command or direct the
activities of the Armed Forces of the United States. The
NCA consists only of the President and the Secretary of
Defense or their duly deputized alternates or successors.

The chain of command runs from the President, who at all
times 1s the Commander-in-Chief of the Armed Forces under the
Constitution, directly to the Secretary of Defense who,
subject to the direction of the President, has authority over
the Department of Defense and its component Armed Services.

In case of the death or inability of the President to
discharge the powers and duties of his office, the order of
succession to the Presidency 1s as prescribed in the 20th
and 25th Amendments to the Constitution and the implementing
legislation codified at 3 U.S.C., Section 19. Whoever may

D

succeed to the Presidency pursuant to these provisions of

e

law and the Constitution becomes the Commander-in-Chief and

R
simultaneously a part of the National Command Authority.

T

At all times during March 30, 1981, Secretary of

Defense Weinberger exercised authority over the activities

of fhe Department of Defense and its component Armed Services
subject to the direction of President Reagan. This exercise
of authority was in accordance with the policy established

in Department of Defense Directive 5100.30, issued December 2,

1971.

















































































































































































