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THE WHITE HOUSE 

WASHINGTO N 

March 28, 1986 

MEMORANDUM FORK. WILLIAM O'CONNOR 
SPECIAL COUNSEL 
MERIT SYSTEMS PROTECTION BOARD 

r-),____ ~ 
FROM: JOHN G. ROBERTS _./. / 

ASSOCIATE COUNSEl./ tro "!'HE PRESIDENT 

SUBJECT: Jean T. Evans Letter to the President 
Regarding Alleged Harassment Against 
her Husband for Whistleblowing 

On August 13, 1985, Associate Counsel to the President 
H. Lawrence Garrett III referred to you correspondence from 
Mrs. Jean T. Evans to the President, for whatever action you 
considered appropriate. The correspondence contained various 
allegations of reprisals directed against a Federal employee. 
Mrs. Evans has again written the President. I am forwarding the 
latest correspondence, again for whatever action, if any, you 
consider appropriate. 

As with the previous referral, no special handling is requested 
or expected, and this office desires no further involvement in 
your handling of the matter. We have not responded to this 
latest letter in any fashion. Thank you for your assistance. 



THE WHITE HOUSE 

VvASH INC:TQ f . 

February 18, 198 6 

MEMORANDUM FOR HILDb SCHREIBER 
LEGISLATIVE ANALYST 

FROM: 

SUBJECT: 

OFFICE OF MANAGEMENT AND BUDGET 

FRED F. FIELDING Orig. signed by FFF 
COUNSEL TO THE PRESIDENT 

DOJ Testimony for 2/20 on H.R. 4033, the 
Whistleblower Protection Act of 1986 

Counsel's Office has reviewed the above-referenced testimony and 
finds no objection to it from a legal perspective. 

FFF /JGR: jmk 
cc: Fp'Fielding 

'1GROberts 
subject 
chron. 



MEMORANDUM FOR 

FROM: 

SUBJECT: 

FRED F. 

JOHN G. 

THE WHITE HOUSE 

WASH INGTOI\. 

February 18, 1986 

FIELDING 

ROBERTS~ 

DOJ Testimony for 2/20 on R.R. 4033, 
Whistleblower Protection Act of 1986 

the 

0MB has asked for our views on proposed Justice testimony on 
H.R. 4033, the "Whistleblower Protection Act of 1986." The 
Justice testimony strongly opposes the bill on constitutional 
and policy grounds. The bill would make the Special Counsel of 
the Merit Systems Protection Board an independent counsel not 
subject to Presidential control. The new independent counsel 
would have independent li ti·gation authority, representing 
individual employees against Federal agencies in the courts. 

The Justice testimony correctly articulates the constitutional 
infirmities of a prosecutor not subject to Presidential control, 
and the difficulties with any grant of independent litigation 
authority. The latter problems are particularly severe in this 
instance, since the Special Counsel will frequently be litigating 
against a Federal agency, or individuals whom it is appropriate 
for the agency to defend. Since both the Special Counsel and 
the agency head must be answerable to the President, this 
litigation would, as Justice points out, require the Federal 
courts to issue an unconstitutional advisory opinion. 

On policy grounds, the testimony stresses the recent GAO report 
that found the Special Counsel was doing an acceptable job of 
protecting whistleblowers. 
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• 
EXECUTIVE OFFICE OF THE PRESIDENT 

OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON. D.C. 10503 

2/14/86 

TO: 

LEGISLATIVE REFERRAL IIEMORARDUM 

Legislative Liaison Officer 

Office of Personnel Managerrent 
~it Systems Protection Board 
Office of Special Counsel 

SPECUf 

SUBJECT: Dept of Justice testinony for 2/20 on H.R. 4033, the 
Whistleblower Protection Act of 1986 

The Office of Management and Budget requests the views of your 
agency on the above subject before advising on its relationship to 
the program of the President, in accordance with 0MB Circular A-19. 

A response to this request for your views is needed no later than 
C • 0 .; 2/1 $186 

Questions should be referred to Hilda Schreiber 
( 395-7362 ) or to --- ( --
the legislative analyst in this office. 

Naani. R. Sweeney for 
Assistant Director for 
Legislative Reference 

Enclosures 

cc: Frank Seidl 
John Cooney, cxr / 
White House Coun$el (Spec. M:!ssenger) ✓ 
Naomi Sweeney 

) , 



TESTIMONY OF STUART E. SCHIFFER 
DEPUTY ASSISTANT ATTORNEY GENERAL, CIVIL DIVISION 

BEFORE THE CIVIL SERVICE SUBCOMMITTEE 
or nm HOUSE COMMITTEE ON POST OFFICE 

AND CIVIL SERVICE 

February 20, 1986 

I am pl••••d to appear before you today to diacuaa the 

Department'• poaition with regard to H.R. 4133, the 

Whietleblower Protection Act of 1986 ("the Bill"). The Bill 

would make aweepinq chanqes to the system for protectin; th• 

right• of federal employ••• enacted by th• Civil Service Reform 

Act of 1978 ("CSRA"). It would authorize th• creation of an 

independent Special Counsel who would not be aubject to the 

control of the President, an authorization of highly 

questionable constitutional validity. It alao would expand 

Qreatly the role of the Special Counael by requ1r1nq him to 

repre•ent individual federal employee•, by authorizinq him to 

appeal decieions of the Merit System• Protection Board to United 

State• di • trict courte, and by ;rant1nq him authority to 

repreaent him•elf in all federal court• other than the Supreme 

Court. It al• o i • questionable whether th• veatinq of thi• 

authority in the Special Counsel 1• conat1tut1onal. 

The Bill alao would expand the juriadiction of th• Merit 

Syatema Protection Board ("MSPB") by 1ncreaainq the duration ot 

• taya of peraonnel actions that the board may ia• ue; by grantin; 

the board juri• diction to entertain appeal• brouqht by employee• 

and appli~anta for employment involving all typea of per• onnel 
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actions that, it is alleged, are or are not taken as a result of 

prohibited personnel practices, and by granting to the MSPB the 

unprecedented authority to order disciplinary action• to be 

taken against membere of the military aervices. The proposed 

legislation also would provide that the existence of the 

prohibited personnel practice of taking reprisal againat a 

whiatleblower could be established by ••ubatential evidence,• 

and, would grant employees who are not successful before the 

MSPB with their claims that they were aubjeet to prohibited 

personnel practices the right to seek review of the board's 

deciaions in the United Stat•• district courts. 

Thua, contrary to the Bill's title, it i• does much more 

than addreas the ieeue of whiatleblower protection, in fact, it 

propose• a wholeeale revision of the relationship between the 

MSPB and the Special Counsel and depart& dramatically from the 

scheme enacted by the CSRA for th~ enforcement of the merit 

aystem principles ••tablished by the CSRA. It ie th• 

Department's view that enactment of the Rill would cause 

wholeaal• disruption of federal personnel managem~nt, would 

reault in the clogging of the calendar of the MSPB to the extent 

that the board would not be able to function in the manner 

contemplated when it was created by the CSRA, and would reault 

in th• diatrict courts becoming the ultimate peraonnel office 

for the Pederal Government. Accordingly, the Department of 

Justice atrongly oppose• the enactment of the Bill. 

2 
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I 

The role of the Special Couna•l envisioned by the Bill clearly 

i1 that of an officer of the Exfteutive Branch. The Special 

Counael would function ae both e pro1ecutor of thoee who violate 

the principle• of the merit system and a representative of those 

who believe that they have been harmed by the commission of 

prohibited personnel practices. In both ot those functions, the 

Special Counsel would be acting to insur~ that the law, are 

faithfully executed--clearly a function of the Executive 

Branch. u.s. C0n1t. Art. II, ~ 3, el. 4. However, neither the 

preaent Special Counael nor the Special Coun•el as conceived by 

the Bill is or would he subject to the control of the 

President. 

The Special Counael now is appointed by the President, by 

and with the advice and consent of the Senate, for a term of 

five years, but may be removed from office by the Pre1ident 

•only for inefficiency, neglect of duty, or malfeasance in 

office.• 5 u.s.c. S 1204 (1982). The Bill 1imilarly provides 

that the Special Counsel would bP. appointed by the Pre1ident 

with the advice and eonsent of the Senate and that he would 

serve for a five-year term aubject to removal by the Pre•ident 

for the ••m• reason• now provided in • ection 1204. Proposed 5 

u.s.c. S 12ll(b) • . Thia Department consi•tently ha• ~aken the 

po• ition that the limitation upon the Preaident'& authority to 

remove the Special Coun• el for reasons of hi1 own choosing 

rai • es ••rioua constitutional Question•• In a letter to 

Chairman Ribicoff of the Senate Committee on Governmental 

3 
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Affair• dated June 14, 1978, A11i1tant Attorney General Harmon 

atated at page 6 : 

[TJh• primary duti•• of the Special Counsel 
(would b• J (l) to receive and 1nveatiqate 
alleqat1on1 of prohi~1ted personnel practices, 
and (2) to initiate and proaecute ca••• involvinq 
prohibited peraoMel practice, before the Board . 

Th• functione of the Special Coun1el would 
b• predominantly executive in character. Even 
thouqh the Special Counael will preaent hie 
ca•es only to1:he Board, hi1 --role in 1nveati-
9atinq and proaecutin; p~ohibited practice• ie 
much the • ame •• that of a United State• 
Attorney or other federal proaecutor. Theae 
duties, no less than a pr0aecutor 1 1, are 
directed at the enforcement of the laws, and 
thia ia a function that the Con• t1tution 
entrust• to the Executive branch. !!! Buckl!): 
v. Valeo, 424 U.S. l, 138 (1976); Sprin9er v. 
Phillipine Ialanda, 277 U.S. 189, 202 (1928). 

If the Special Counael i1 appointed by the 
Preaident, • inc• he will be performinq lar9ely 
executive function•, we believe that Con;rea• 
may 1mpoae no raatrictiona on the Praaident's 
power to remove him. 

Th• aame rationale appliea to the Bill now under consideration; 

it• purported limitation upon the Preaident's authority to 

remove the Special Counael 1a not valid. Myers v. United 

State•, 272 U.S. 52, 164-70 (1926). 

Moreover, even if the Bill were altered to provide for 

praaidential control over the Special Counsel, we would not be 

in favor of extend1n; hi• authority in the manner propo• ed by 

the Bill. Under exi• tin; law, the Special Coun1el'e 11t19atinq 

authority 1• confined to c•••• before the MSPB. The Bill would 

expand this authority by authorizinq the Special Coun•el tc 

• . 
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de1iqnate attorney, to appear upon behalf of th• Special Counsel 

in all courts except the Supreme Court and to aeek review in the 

United States d1atr1ct courts of decisions of the MSPB in any 

ca• e to which he was a party. Propoaed S u.s.c. I l2l2(c) , 

(d)(3). 

Thia Adminiatration, aB a policy matter, qenerally ha• 

opposed any le;ialat1ve proposal which would erode further the 

Attorney General's liti;at1n; authority under 28 U.S.C. II 51~, 

519. Thia oppoaition, shared by previous Adminietratione, ie 

qrounded upon the need for centralized control of all Government 

liti;ation. Such control further• a number of policy goal•, 

includin; the pre• entation of uniform poa1tiona upon important 

legal iaauee, the objective litiqation of ca••• by attorneys 

unaffected by the concern• of a ain;le a;ency that may be 

in1m1cal to the concerns of the Government ae a whole, and the 

facilitation of presidential auperviaion over Executive Branch 

pol1c1•• implicated in Covernment litiqation. 1'hi• policy 

benefit• not only the Government but aleo the court• and 

oppoa1nq litiqants who, in the -ab•ence of the policy, mi;ht be 

aubjected to uncoordinated poaitiona on the part of the 

Covernment. 

There 1• an additional reaaon why the Special Coun1el ahould 

not be ;ranted 9eneral 11t1qat1nq authority. An a9ency'• 

authority to litiqat• independently 0£ th• Attorney General 1n a 

particular circumstance 9enerally depend• upon whether auch 

authority 1a vested by • tatute in the aqency. However, when the 

5 



aqency ••••rt1nq that authority 11 an Executive !ranch aqency, 

conetitutional ia1uea ariae 1! Con;reaa alao ha1 veated 

lit1;atin; authority over the same eaae either 1n th• Attorney 

General or 1n another Executive Branch officer. At stake are 

iasuea involvinq the President'• authority to exerciae 

supervisory control over hie subordinates so that he may 

diachar;e properly h1a conatitutional obli;ation to "take care 

that the laws be faithfully executed," U.S. Const. art. II, I 3, 

cl. 4, and Con;r•••'• potential violation of the conatitutional 

principle of the eeparation of powers by 1ta interference with 

the Preaident'• exerciae of that authority. !!! Humphrey' • 

Executor v. United Statea, 295 U.S. 602 !1935); Myers v. 

United Statea, •upra. 

In view of the broad 9rant of lit19atin; authority propoaed 

by the Bill, it ia.clear that the Special Counsel would be 

authorized to initiate, or otherwise to participate in, 

liti;ation in which Executive Branch aqencies would be defendinq 

themselves againat alle;ationa that they committed prohibit•d 

p•reonn•l practice•·· Of courae, th• Department of Justice would 

b• repreaentinq the Executive Branch aqeneies in tho•• ca• ea in 

which they were involved. In auch circwn1tancea, the lit19atin9 

authority 9ranted to the Special Counael would place the 

Pre• ident in the untenable poaition of •peaking with two 

conflictin; voice• by both proaecuting and defendin; th• •am• 

action. That ia not a constitutionally permiaaibl• r••ult, •• 

it would require the Preaident to abdicate his con• titutional 

6 
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obliqation to execut• th• law1 faithfully and would fall ehort 

o! ''that unitary and uniform execution of the law• which article 

2 of the Conatitution evidently contemplated in veatinq q•n•ra l 

ex•cutive power in the Preaident alone." Myere v. United 

States, 272 U.S . at 125. 

P•rmittin; the Special Counael to litiqate a;ainet Executive 

Branch a9enci•• aleo would offend Article III of the 

Conatitution becauae it would r•qu1re the federal court• to 

render advieory opinion•• It has lonq been •ettled that our 

court• may not 91ve auch opinions. ~ Hayburn'• Ca1e, 2 

U.S. (2 Dall.) 409, 410 n. (a) (1792). ror th• .fed•ral court• 

to resolve diaputes betw••n two a;enciee, both of which are 

headed by 0£ficer1 removable at will by the President, would 

provide th• Executive Branch with th• type of advi • ory opinion 

lonq recoc;nized •• beinq imperm1aa1ble. 

Propo• ed 5 u.s.c. t 1218 alao 1a conatitutionally infirm. 

That ••ction would allow the Special Counael or hi• de119nate to 

communicate with th• Conqre•• independent of "other 

adminiatrativ• authority," presumably the Pre• ident and the 

Office of Mana;ement and Budget. Such a prov111on, if enacted, 

would permit the Le;ial-ative Branch to intrude 

unconatitutionally upon the Preaident'• authority over 

•ubordinate official• in the performance of their Executive 

functiona. It vould • everely impair the President'• ability to 

perform hi• conat1tutional obli9at1on to "recommend to [Conqreae 

7 
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theJ conaideration of auch Measures as he shall judqe neceaaary 

and expedient. " U.S. Const. art. II, I 3 . 

A• the President ' • aubordinate, the Speeial Counse l 1• 

obliqated to make hi1 recommendations to the President ao that 

the Preaident may judqe which are "nece11ary and expedi ent . w 

ror Con~r••• to require the Special Counael to report directly 

to it without auch review would constitute a 9rave interference 

with the Preaident's performance of his constitutional obliqa• 

tion ••well•• irreparably damage, if not destroy, th• normal 

exchanqe of viewa between aqency head• and th• President. Th• 

prov1aion, if enacted, al10 would create in the Special Counael 

divided, and possibly 1nconaistent, loyaltiea between the 

Executive and Leqiatative Branches, in violation of the doctrine 

of the aeparati~n of powera. 

II 

The Department ha• ••veral objection• to the portion of the 

Bill that reeatablishe• the authority of the MSPB. Under 

ex1atinq law, the Special Coun1el may obtain one 15-day •tay and 

a aul)aequent 30-day etay of a pereonnel action the MSPB 1a 

persuaded that the Special Counael hae "reaaonable vround•" to 

believe that the personnel action was, or ia to be taken•• the 

result of a prohibited peraonnel practice. S U.S.C. I l2O8(a), 

(b). However. before the board may extend a atay beyond 45 

day• , it muet provide the aqeney involv•d an opportunity to 

aubm1t oral and written objection• to the exten• ion of the 

• tay. Th• Bill not only would extend th• length of initial 

ataya eouqht by the Special Coun1el to 60 day• , but alao would 

8 
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9rant individual• the ri;ht to • eek ataye of peraonnel action• 

for 120 daya . Proposed S U.S.C. t l20S(b). Moreover, the Bill 

provides that, if a atay 1• in effect at the time th• Special 

Counael fil•• a petition for a corrective action or when an 

individual files an appeal with the board pursuant to proposed 

eection 1221 of titla 5, Uni ted Statea Code , or current aection 

7701 of title S, United States Code, the stay shall remain in 

•£feet automatically until th• Special Counael'a action or the 

individual'• appeal ia finally adjudicated by the board. 

Propoaed S u.s.c. t l205(a)(4)(A), (B). 

The Department is aware cf no reason for alterinq the 

current provision• of law providin; for 1S- and 30-day etaya and 

the poasibility of indefinite stays, in the d1acret1on of the 

board. Th• exiatin; time limitation• upon "automatic" •t•Y• 

encoura;e the Special Counael to conduct hi• 1nvest1qationa 

quickly and do not impose too ai;nificant a burden upon federal 

a;enciea. Th• •am• cannot be • aid for the propoaed 1tay 

proviaiona. 

Further, there 11 no qood reaaon not to provide the MSPB 

with authority to d111olv• • taya once they are entered. Simply 

because there wae 900d cauae for the ia•uanc• of a atay when the 

board initially became aware of a situation does not mean that 

circumstance• neceaaarily will not chanqe or that the board 

never will be provided evidence durin9 the courae of proceed1nq• 

before it that indicates that a • tay no longer i• varranted. 

Th• board, like other adjudicatory and quasi-adjudicatory bodiea 

9 
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w1th authority to iaaue etaya or injunctive relief, ahould be 

qranted the authority to con1ider aueh thin91 as the public 

interest not only 1n determin1ng whether to impo•e a stay but 

alao in d•cidinq whether• atay, once qranted, ahould be 

diasolved . 

Th• Department of Ju•tice strongly o~ject1 to the failure of 

the Bill to qrant federal a;encies the riqht to pre• ent their 

views•• to the appropriateneaa of a atay to the MSPB. Without 

the opportunity for consideration of the views of federal 

a9enciea, it i • much more likely that board members will err in 

aasea1inq the reasonablen••• of atay r•que• ta than if they are 

advised of the poaitiona of the aqeneiea with reqard to the need 

for staya. Of course, denying a;encies the right to preaent 

their view• to the MSPB concernin9 the appropriateness of the 

ieauanc• of atay• 1• fundamentally unfair. 

The expanaion of the board's jurisdiction over corrective 

action• to include members of the military service• that would 

be accompliahed by th• enactment of proposed S U.S.C. I 

121S(b)would be a totally unprecedented intruaion of the 

civilian portion of th• Government into the operation and 

functionin; of th• military. We are unaware of any 

circumstance• under which a civilian authority outaide of the 

military department• ia authorized to take any action 1mpactinq 

upon the tenure of uniformed military personnel. Furthermore, 

"lilt ia aettled that reaponaibil1ty for determinin; who 1• fit 

or unfit to ••rve in the armed ••rvic•• i• not a judicial 

10 
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province . . . . ft He1ai9 v. United Statee, 719 r.2d 1153 , 

11S6 (Fed. Cir. 1984); aecord Orloff v. Willoughby, 345 

U.S. 83 (195S). If Article III court• may not interfere in eueh 

matters , it mak•• little or no ••n•• to allow the MSPB to do 

eo . Th• military alway• ha• been allowed to dieciplin• it• 

member• for their trana;reaaione . We are aware of no 

circumgtance1 which would eall for the abandonment of th1• 

historical aeparation of th• military and civilian aector1 o! 

the Government. 

Propoaed 5 U.S.C. II 1214(b)(3)(B)(i), 122l(d)(l) would 

provide that both the Special Coun• el and individual• •••k1nq to 

••tabliah before the board t:hat repriaal for whiatleblowinq had 

occurred would be able to establish that fact by proof amountinq 

only to aubatantial evidence. We atronqly oppose the enactment 

of that atandard o! proof. If it were enacted, individual• 

accused of takinq reprisal aqain• t whiatleblowera could well be 

subjected to carryinq th• • ti;ma of havinq done • o when th• 

preponderanee of the evidence before the board indicated that 

they were innocent of the charqe• aqainat them. 

While th• Department fully •upport• the protectione made 

available to whi • tleblowera by the CSRA, we believe it would be 

wholly inappropriate to etack the deck in favor of purported 

whiatleblower• to the complete detriment of aqency mana9er1. If 

th• Special Coun•el or an individual whi • tleblower 1• unable to 

e • tabli•h repri•al a;ain• t a whiatleblower by a preponderance of 

the evidence before th• MSP!, a • tandard that do•• not exclude 

11 
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the poaaibility of findin9 that repri •al occurred even where the 

trier of fact has eome doubt about the matter, notion• of fair 

play ouqht to preclude labellinq the agency manager a repriaer 

with a badqe of infamy that could end a career . 

Proposed section 1222 of title S, United States Code, would 

91ve the MSPB the unparralleled authority to award punitive 

dama9es aqainat federal aqenciea if they failed to comply with 

an order of the board. The Bill contains no limit--upon-tiie 

amount of punitive damage•- that the board could award and 

provides no c;uidance to the board•• to what criteria ehould be 

employed in determinin; either whetner to award auch dama;ea or 

what the amount of an award of those damaqea •hould be. We note 

that the Bill doe• not provide an appropriation for the payment 

of awards of punitive damage • and we are unaware of any a;ency 

which now has an appropriation that would allow it to pay •uch 

an award. Moreover, it ie not in the public intereat to require 

the expenditure of public funds for the payment of punitive 

damaqea in euch c1rcum• taneea. That u• e of Government fund• 

would not further the mission of any federal •w•ncy or achieve 

any proper le9ialative ;oal. 

To the extent th• Congress believe• that it 1a nece •• ary for 

the MSPB to have authority to 1mpoae • anctiona for the rare 

failure of a;encies to comply with 1ta orders, the withholding 

of th• aalari•• of recalcitrant federal official• now authorized 

by 5 U.S.C. I 1205(d)(2) 1• clearly aufficient. 

The Bill would repeal 5 U.S.C. I l20S(e)(3) throu;h (k) by 

12 
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th• po• &1bility of findin; that repr1aal occurred even where the 

trier of fact hae aome doUbt about the matter, notions of fair 

play ou;ht to preclude labellinq the a;ency mana;er a reprieer 

with a bad;e cf infamy that could end a career. 

Propoaed section 1222 o! title S, United States Code, would 

9ive the MSPB the unparralleled authority to award punitive 

damaqea aqainat federal a;enc1•• if they failed to comply with 

an order 0£ the board. The Bill contains no limit upon the 

amount of punitive damaqes that the board could award and 

provid•• no quidance to the board as to what criteria should be 

employed in determininq either whether to award auch dama;e• or 

what the amount of an award of tho•• damaqe• ahould be. We note 

that the Bill doea not provide an appropriation for the payment 

of awards of punitive damao•• and we are unaware of any aqency 

which now ha1 an appropriation that would allow it to pay auch 

an award. Moreover, it ia not in the public intereat to require 

the expenditure of public funds for the payment of punitive 

damaqea in auch circumatancea. That uae of Government fund• 

would not further the mieaion of any federal aoency or achieve 

any proper leqialative 9oal. 

To the extent the Conqr••• believe• that it 1• n•c••••ry for 

the MSPB to have authority to impo•e • anctiona for the rare 

failure of aqenci•• to comply with it1 ordera, the withholdinq 

of the • alarie• of recalcitrant federal official• now authorized 

by S u.s.c. I 1205(d)(2) ia clearly •ufficient. 

The Bill would repeal 5 U.S.C. I 1205(•)(3) throuqh (k) by 

•.; 
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replacing the preaent aectiona of law concerning the power• of 

the MSPB, S u.s.c. I 120S, with a new aection 1204 that do•• not 

include thoae aubaectionB. While the ommi• sion of these 

obviously is inadvertent, we believe that the repeal of one of 

them•••ubaection (h), whieh allow• MSPB attorney• to represent 

the board in liti;ation outa1d• of th• Supreme Court-•would be 

abaolutely appropriate. As a reault of the orant o! _ind•~endent 
-

litiqat1n; authority to the MSPB, the board often i • placed 1n 

the unseemly poaition of defendinq its own deciaion• in th• 

court•. See Hopkin• v. MSPB, 725 F.2d 1368 (Fed. Cir. 

1984). - Moreover, the board often actively • eek• to participate 

before the courts inc•••• in which its decisions are being 

reviewed. It ii com~letely inappropriate for the board, which 

ia a q,.1aai•judicial ·body, to be involved in the d•f•n•• of ita 
~ 

own decisions. ror the board to be ao involved ;ivea ri • e to 

the appearance that the board ha• aome in• titutional intereat 1n 

the decision• it ia1ue1, rather than merely beinq an independent 

and neutral adjudicator of c•••• within it• jurisdiction. ror 

th••• reaaona, among othera, ve would aupport the repeal 0£ th• 

9rant of independent litiqatinq authority to tne MSPB. 

III 

Propoaad aection l221(a)(l) of title S would allow any 

individual "adver• ely affected by a prohibited personnel 

practice" to initiate an action before th• MSPB. ln addition, 

proposed ••ction l221(f) of title 5 vould allow an individual 

who initiated an action before the MSPB or an individual who waa 

13 
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alleged to have been the victim of a prohibited per•onnel 

practice in an action brou;ht before the MSPB by the Special 

Counael to aeek review of MSPB deciaione in a district court. 

Grantinq • uch right• of action would reault in both the MSPB and 

the dietrict courte bein9 overwhelmed. 

Th• Comptroller General noted in hi• report to the Conqreaa 

dated May 10, 198S, No. 8•217796, and reproduced in 

Whietleblower Protection: Hearinqa Before the Subcomm. on Civil 

Service of the Houee Comm. on Poet Office and Civil Service, 

99th Con;., lit Se••· (1985) (Serial No. 99•19) (hereinafter GAO 

Report) at 69, when comment1nq upon a prop01al to allow 

employees to aue on their own behalf when they believe they have 

been •ubject to a prohibited peraonnel practice: "The Special 

Counael now acte as an effective 1creeninq mechani•m to limit 

th• volume of complaint• that reach the 1ta;e of 

adjudication." Absent th• Special Counael'• acreeninq of 

complaint•, we would anticipate that the MSPB and the district 

court• would be required to adjudicate thouaanda of claim• by 

dia;nmtled employ•••· Their dockets would b•come overburdened 

and they would have leaa time to devote to more meritorious 

claim•. While it ia in the realm of po• aib111ty that aom• • mall 

number of victim• of prohibited peraonnel practice• miqht be 

vindicated by th• openinq of the floodgate• now protect1nq the 

docket• of the MSPB and the d1atrict courta, it ia inconceivable 

to u• that that fact would ju•tify 9rantin9 private ri9ht1 ot 

action• to individual• to •••k redreaa for peraonnel action• 

14 
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taken by their a;enciea that they may not now appeal to th• 

MSPB . 

Employ••• and applicants for employment now can appeal the 

major typeg of personnel action• to the MSPB and eeek review of 

the board ' • dec1a1ons in the United State• Court of Appeal• for 

the Federal Circuit or , if their claims involve alleqationa cf 

diecrimination, in the di • trict courts. S u.s.c. I 7703(b). 

They may -.eek .-aatSistance fr-om .the Special Coun••l J.f they ____ _ 

believe that more minor peraoMel action• to which they have 

been subjected (or which they have not been 9ranted, such a• a 

promotion) were taken for a reason that ia a prohibited 

peraoMel practice. The Special Counsel ha• acted in a 

professional and appropriate fflanner in protectin; the ri9ht• of 

whistleblowera, according to the Comptroller General: 

Comparinq the fact• with the leoal requirement• 
for a •ucce• aful prosecution, GAO did not find that 
the Office of the Special Counael cloaed any of the 
caeea GAO reviewed without reaaonable qrounda to do 
• o. GAO also did not find evidence that the whiatle­
blower• in thie sample fell victim to any lack cf 
inve• tivative effort on the part of th• office. 

Th• CSRA balanced the ri;hts of employ••• and the burden• 

that would be placed upon the administrative appellate ayatem 

and the judicial 1y1tem if it had allowed review of every type 

of peraonnel action throuqh direct ace••• to th• MSPB and th• 

court• by •mploy•••· That balancinq i1 at leaat a• important 

today aa 1t waa in 1978. Grantin9 employ••• direct ace••• to 

the MSPB and to th• court• would require a hu9e iner•••• in the 

number of federal attorney• to defend thoae aetiona. In 

15 
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addi t1on , it would require the district court• to apend enormous 

amount• of time on caaee that, for the most part , probably would 

not merit the time apent upon them. 

IV 

Grantin; th• diatrict court, juriadiction to entertain 
-.. 

appeal, by the Special Counael and individuals aeekin9 review of l 

MSPB decisions would be a 9iant step backward. On• of th• 
-

purpo••• of th• Civil Service Reform Act waa to eliminate ao• 

called dual review ,.n personnel caaea. That 1a, Con9reas 

reeo;nized th• concerns expressed by the judiciary in • uch ca••• 
•• Polcover v. Secretary of the Treasury, 477 F.2d 1223 (D.C. 

Cir.),~. denied, 414 U.S. 1001 (1973), that diatrict court 

review of a record of an adminiatrative adjudicatory body made 

little aenae and; in fact, was a waste of time when the district 

court'• decision wa1 subject to appeal and th• court of appeal• 

had no reaaon to accord the di• trict court'• review of the 

record any wei9ht. 

Moreover, when Con;reaa enacted th• Federal Court• 

Improvement Act (FCIA) in 1982, it created the Court of Appeal• 

for the Federal Circuit and ;ranted that court exclu1ive 

jurisdiction over appeal• from deciaion1 of the MSPB inc•••• 

not involvin9 discrimination. Th• rea•on for 9rantin; that 

court exclusive juriadiction over moat MSPB appeal• was to 

fo• ter uniformity in the federal per•onnel law area and to 

provide one judicial forum to quid• the MSPB in its adjudication 

of ca•••· s. Rep. No. 275, 97th Conq. lat S•••· 2-4, 7. 
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Grantinq diatrict court• juriadiction over appeals from the MSPB 

in areaa of federal personnel law over which the federal Circuit 

now ha• jurisdiction would undo Conqre1s ' • aenaibl• 

centrali&ation of tho•• appeal •. 

V 

Section 4 of the Bill would amend S u.s.c. t 2302(b)(9), 

which ••tabliahea the term• of the prohibited personnel practice 

of reprisal, to include a prohibition against agenci•• taltin; ­

action a;ainat employ••• for "failin9 to follow order• to 

di • obey or not enforce a law." Thia amendment, if enacted, 

could cauae wholesale insubordination throughout the Government 

to 90 unredr••••d. There are a multitude of federal • tatutea 

that are aubject to interpretation as to their meanin;, and 

there are numeroua federal a;encie1 that are required to enforce 

ao ~any atatutea that they have been required to eatabli•h 

prioritie• •• to the manner in which they will carry out their 

enforcement reaponaibilitie1. Thu•, ther• are inatancee every 

day in which federal auperviaora direct their aubordinatea to 

take action (or not to act) ba••d upon the •upervi•ora' (or 

a;ency manaqera') interpretation• of atatutea. Moreover, baaed 

upon their a;enci••' prioritiea, there ara many 1n• tance• every 

day involvin9 deciaion• •• to which • tatutea federal official• 

de• ir• their •ubordinate• to enforce. 

The bill, if enacted, would appear to allow aul>ordinate 

employ••• to determine, baaed upon their 1nterpratatione of 

•tatute1, whether to follow the 1natruct1on• they are 91ven by 
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their auper-viaora baaed upon the 1uperv1aora ' 1nterpretationa of 

the atatutea. lt al•o would allow aubordinatea to 

determine,with impunity, Whether to follow their auperv1aora ' 

inatructiona not to take action under particular atatutea but . 

rather, to take some other action. :t'he chaoa that would be 
•n;endered can •••ily be imagined . 
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Dear Mrs. Evans: 

THE WHITE HOUSE 

WASHINGTON 

August 13, 1985 

Your letter of July 30, 1985, to the President, was referred to 
this office for reply. 

We have forwarded your correspondence to the Office of Special 
Counsel so that it will receive appropriate consideration by those 
Government officials responsible for review of such matters. As a 
matter of policy, the White House Staff will not become involved in 
particular matters that come under the jurisdiction of the Special 
Counsel. 

Though I know you will be disappointed by this response, I hope you 
will understand the need for this policy as a means of maintaining 
public confidence in the effective and impartial administration of 
our laws. 

Mrs. Jean T. Evans 
1302 Aquia Drive 
Stafford, Virginia 22554 

Sincerely, 

-H--1. -l,K,f,¥'fll~~OP!ri-T"'flrl~!I-I-!~ 

Associate Counsel to the 
President 
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THE WHITE HOUSE 

WAS H INGT O N 

August 13, 1985 

Dear Mrs. Evans: 

Your letter of July 30, 1985, to the President, was referred to 
this office for reply. 

We have forwarded your correspondence to the Office of Special 
Counsel so that it will receive appropriate consideration by those 
Government officials responsible for review of such matters. As a 
matter of policy, the White House Staff will not become involved in 
particular matters that come under the jurisdiction of the Special 
Counsel. 

Though I know you will be disappointed by this response, I hope you 
will understand the need for this policy as a means of maintaining 
public confidence in the effective and impartial administration of 
our laws. 

··Mrs. Jean T. Evans 
1302 Aquia Drive 
Stafford, Virginia 22554 

Sincerely, 

Associate Counsel to the 
President 
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August 13, 1985 

K. WILLIAM O'CONNOR 
SPECIAL COUNSEL 
MERIT SYSTEMS PROTECTION BOARD 

H. LAWRENCE GARRETT, It~ 
ASSOCIATE COUNSEL TO THE PRESIDENT 

Jean T. Evans Letter to the President 
concerning alleged Harassment and 
Reprisals Against Her Husband 

The attached correspondence is referred to you for direct reply and 
whatever action may be appropriate. No special handling is 
requested or expected, and you need not provide this office with a 
copy of your response. 

Attachment 
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