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MEMORANDUM FOR THE ATTORMEY GENERAL

Re: Presidential control over documents sent
to or from White House but kept in agency
or department files

i, AT

You have reguested the views of this Office with ‘ ,
respect to the President's power to control access to documents
sent to or from the White House, copies of which are currently L
kept in the files of a Federal agency or department. 1In S
particular, your gquestion involves documents whose originals L
may be found in the White House but copies of which have been e
filed with the agency to or from which the documents were -
sent. For the reasons stated below, we believe that a : .
President has no statutory orx constitutional power to control -
access to or dissemination of documents that are required by —
law to be retained in the files of federal agencies. e

A comparatively recent statement by the Attorney N\ —
General on the subject of presidential control over papers s -
generated in the White House contains an extensive discussion
of the governing law prior to the passage of the Presidential \ .
Records Act of 1978, Pub. L. No. 95-651, 92 Stat. 2523, 44 U.S.C. /¢
§§ 2201-2207. (That Act is not applicable in this context I B
because it is not effective until Januarcy 20, 1981. See .
Pub. L. No. 95-591, § 3.) 1In 43 Op. A.G. 1 (1974), Attorney
General Saxbe concluded that "papers and other historical
materials retained by the White House" were, by virtue of
an established historical practice acknowledged by all three
Branches of government, the personal property of the President.
2According to the Attorneyv General, every President has reached
this conclusion with respect to "all the papers and historical
materials wnich accumulated in the White House during his
administration." Id. at 2. Such documents would "not becone
the property or a record of the government unless [they] gol ]
on to the official files of the department to which [they] may
be addressed."” 1Id., quoting Taft, The Presidency 30-31 (1916).




This conclusion was buttressed by similar views
expressed on various occasions by Congress, see, e.g.,
Pub. L. No. 90-260, 82 Stat. 1288 (Administrator of General
Services may accept for deposit all papers of President or
former President); 101 Cong. Rec. 9935 (1955) (remarks of
Rep. Moss) ("Presidential papers belong to the President");
H.R. Rep. No. 966, 93d Cong., 2d Sess. 28-29 (1974). 1Indeed,
the same position was articulated in the House Report
accompanying the Presidential Records Act of 1978. See H.R.
Rep. No. 1487, 95th Cong., 24 Sess. 2, 5-7 (1978). Although
the Supreme Court has not addressed the matter, see Nixon v.
Administrator of General Services, 433 U.S. 425, 445 n.8
(1977), Mr. Justice Story, acting as Circuit Judge, concluded
over one hundred years ago that President Washington's official
correspondence was his private property. See Folsom v. Marsh,
9 F. Cas. 324 (No. 4901), 2 Story, 100, 198-109 (C.C.D. Mass.
1841).

No comparable historical practice supports the proposition
that the President is authorized to control access to documents
which are not in the custody or control of the White House.
Attorney General Saxbe's conclusion was expressly restricted
to materials "retained by the White House." President Taft's
views, which the Attorney General quoted with approval, plainly
suggested that the President's correspondence becomes "the
property or a record of the government" when "it goes on to
the official files of the department .to which it may be
addressed.” To our knowledge, no judge or member of Congress—-
has expressed the view that the President has rights of owner-
ship in documents not in the custody or control of the White
House. We do not believe this conclusion is altered by the
fact that either the original or a copy of the document remains
in the custody of the President. To be sure, that original
or copy is subject to the President's control. But no statute
or historical practice suggests that documents that are kept
in another agency's official files are nonetheless within
presidential control.

This conclusion is compelled by the provisions of the
Records Disposal Act, 44 U.S.C. 3301 et seg. That Act
places careful controls on the removal or disposal of agency
records. The term "records" is defined as including

[A}]11 books, papers . . . Or
other documentary materials . . .
made or received by an agency of the
United States Government under Federal
law or in connection with the transac-




tion of public business and preserved

or appropriate for preservation by that
agency or by its legitimate successor as
evidence of the organization, functions,
policies, decisions, procedures, opera-
tions, or otlier activities of the
Government or because of the informational
value or data in them.

44 U.S.C., § 3301. Documents sent to or from the President and
retained in agency files are undoubtedly "records" within the
meaning of this provision. Such documents may not be disposed
©f except in accordance with the provisions of the Records
Disposal Act. In the absence of an express or implied statutory
exclusion or an applicable constitutional provision, we do

not believe that it would be proper to infer an exemption

for documents sent to or from the White House. We therefore
conclude that access to such documents may not be controlled

or restricted by the President. */

Sincerely,

Larry L. Simms
Acting Asssistant Attorney General
Office of Legal Counsel

*/ For the same reasons, we do not believe that a member of
the Cabinet is permitted to assure the President that he will
restrict access to documents sent to or from the White House
but retained in agency files. Under the federal records
statutes, a Cabinet member has no general authority to remove
documents filed in the agency or department which he leads.
If the relevant agency's regulations so provide, however, he
may be permitted to remove documents found by the agency to
be not "appropriate for preservation," such as working drafts
or papers whose substance is adequately reflected in other
documents filed with the agency. See Brief for the Federal
Parties, Kissinger v. Reporters Committee for Freedom of the
Fress, 445 U.S. 136 (1980). With respect to documents not
"appropriate for preservation," the President may enter into
a contractual relationship with Cabinet officials without

of fense to the federal records statutes. The enforceability
of any such agreement would depend on general principles of

contract law.






























































































































































































THE WHITE HOUSE

WASHINGTON

September 18, 1984

MEMORANDUM FOR FRED F. FIELDING

FROM: JOHN G. ROBERTM

SUBJECT: Disposition of James A. Baker, III
Papers (Request from Norman Hackerman
of Rice University)

Some time ago Kathy Camalier asked for our advice concerning
the disposition of Mr. Baker's White House papers. Mr.
Baker had received a letter from the President of Rice
University, asking that he agree to deposit the papers at
Rice. Mr. Baker's office informed Rice officials that the
request was premature, but asked us to look into the matter,
noting that it "is not a top priority inquiry."

The vast majority of Mr. Baker's papers are, of course,
covered by the Presidential Records Act, 44 U.S.C.

§§ 2201-2207, since they were "created or received by the
President, his immediate staff, or a unit or individual of
the Executive Office of the President whose function is to
advise and assist the President, in the course of conducting
activities which relate to or have an effect upon the
carrying out of the constitutional, statutory, or other
official or ceremonial duties of the President." 44 U.S.C.
§ 2201(2). The only papers from his White House tenure that
Mr. Baker could consider donating to Rice are, accordingly,
"personal records," defined in the Act to include "diaries,
journals, or other personal notes" not used in transacting
Government business, private political materials having no
relation to the President's duties, and materials relating
solely to the President's own election. Id. § 2201(3).

With respect to such "personal records" of Administration
officials, however, Mr. Meese's office has been working with
the Archivist to secure them for possible inclusion in the
Reagan Presidential Library. Mr. Meese's office asked us
earlier this year to review a letter they prepared with the
Archivist, asking Administration officials to donate personal
materials to the National Archives for placement in the
Reagan Presidential Library. (We have been holding the
letter in abeyance because of our many disputes with the
Archivist and the unresolved status of the Reagan Library.)
Any decision by Mr. Baker to donate his personal papers to
Rice would be inconsistent with the proposal to house those
papers in the Reagan Library.
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The attached memorandum for Mr. Baker advises him that (1)
he can only consider donating his personal papers (as
defined in the Presidential Records Act) to Rice, and (2) it
has been proposed that such personal papers of staff members
and Cabinet officials be donated to the National Archives
for inclusion in the Reagan Presidential Library.

Attachment




THE WHITE HOUSE

WASHINGTON

September 19, 1984

MEMORANDUM FOR JAMES A. BAKER, III
ASSISTANT TO THE PRESIDENT
CHIEF OF STAFF F
orig. signed by FF
FROM: FRED F. FIELDING
COUNSEL TO THE PRESIDENT

SUBJECT: Disposition of Your White House Papers

Your office has requested guidance on inquiries you have
received concerning the possible donation of your White
House papers to Rice University. The vast bulk of your
White House papers are covered by the Presidential Records
Act, 44 U.S.C. §§ 2201-2207. That Act defines "Presidential
records" broadly to include:

documentary materials, or any reasonably segregable
portion thereof, created or received by the President,
his immediate staff, or a unit or individual of the
Executive Office of the President whose function is to
advise and assist the President, in the course of
conducting activities which relate to or have an effect
upon the carrying out of the constitutional, statutory,
or other official or ceremonial duties of the
President. 1Id. § 2201(2).

Pursuant to 44 U.S.C. § 2202, the Government retains "complete
ownership, possession, and control of Presidential records."
At the end of a President's last term, the Archivist assumes
custody and control of the Presidential records. Id.

§ 2203 (f) (1). Accordingly, you are not in a position to
consider donating those of your papers defined as Presi-
dential records -- the vast majority ~-- to Rice or any other
institution.

You do retain control over "personal records...of a purely
private or nonpublic character," including "diaries, journals,
or other personal notes" not used to transact Government
business, "materials relating to private political associa-
tions," and "materials relating exclusively to the President's
own election." Id. § 2201(3). With respect to such materials
of White House staff members and Cabinet officials, however,
you should be aware that Ed Meese's office has been working
with the Archivist on a proposal to secure their donation to
the National Archives for inclusion in the Reagan Presidential
Library. It is the Archivist's view that the Reagan Presidential




Library would be considerably enriched by the inclusion of

the personal records of key Administration officials.

Meese's office and the Archivist have prepared a draft

letter to Administration officials, asking them to consider
donating their personal papers for inclusion along with

their official papers in the Reagan Presidential Library.

That letter has not yet been sent because of certain outstanding
issues involving the Archivist and the Reagan Library.

Thus, you may wish to consider that option as well.

FFF:JGR:aea 9/19/84
cc: FFFielding/JGRoberts/Subj/Chron







THE WHITE HOUSE
WASHINGTON
April 17, 1984

MEMORANDUM TO: FRED FIELDING
FROM: KATHERINE CAMALIEPY@
SUBJECT: Disposition of James A. Baker, III Papers

Sometime ago, Rice University contacted Jim Baker to inquire
regarding the disposition of his White House and related
papers at the conclusion of this term. We contacted Rice
University to advise them that any such request was premature
and then set their letter aside. I have attached a copy of
their letter for your further information.

Would you, or a member of your staff, please let us know what,
if any, papers, documents, etc. Mr. Baker can give to Rice
University? We are aware of the strict requirements outlined
in the "Presidential Records Act," but would appreciate any
clarification of this. For example, we have kept extensive
"scrapbooks" of newspaper articles, etc. that mention Jim
Baker. We are assuming that this is "personal property" and
that Mr. Baker can, if he chooses, give these to Rice
University.

This is not a top priority ingquiry at this time, but it is
something that we will need to be aware of at some point down
the road. Thank you, in advance, for providing any pertinent
information or explanation.




, \')SS
— RICE UNIVERSITY ()¢

HOUSTON, TEXAS77001

NORMAN HACKERMAN
PRESIDENT

May 23, 1983 | 3
\N
ot
Mr. James A. Baker, III \ <
Chief of Staff and Assistant 05\ “'Od
to the President S((Q"\O N

The White House

1600 Pennsylvania Avenue, N.W. o
Washington, D.C. 20500 \\0‘3

Dear Jim: (>
UDDfo

I wonder if you have considered what disposition you will \
ultimately make of your White House and related papers. It X,
occurs to me that it might be mutually advantageous for them to QD}
be housed and catalogued here at Rice. We are committed to Q\
strengthening our special holdings in the social sciences and ‘<
humanities and believe that the James A. Baker, III, Papers will Q‘
be an important resource for scholars of the future to draw upon;

and, of course, they would be conveniently located for you to \\JXGda/
monitor and use.

&

visit with you on one of my trips to Washington in the near fu-
ture; or, if you prefer, we would be happy to have you come on

campus the next time you are in Houston to discuss this in more
detail.

If you are receptive to this suggestion perhaps I could Qbfé;;,

I look forward to hearing from you.

ingerely,

\» @\’&
/S\)\%S«D (Hand - whtten notes { A L//// (\4 “

by Margamt Turwiter) - OV






