Ronald Reagan Presidential Library
Digital Library Collections

This i1s a PDF of a folder from our textual collections.

Collection: Roberts, John G.: Files

Folder Title: JGR/Wick, Charles
(1 of 4)

Box: 57

To see more digitized collections visit:
https://reaganlibrary.gov/archives/diqgital-library

To see all Ronald Reagan Presidential Library inventories visit:
https://reaganlibrary.gov/document-collection

Contact a reference archivist at: reagan.library@nara.gov

Citation Guidelines: https://reaganlibrary.gov/citing

National Archives Catalogue: https://catalog.archives.gov/


https://reaganlibrary.gov/archives/digital-library
https://reaganlibrary.gov/archives/digital-library
https://reaganlibrary.gov/document-collection
https://reaganlibrary.gov/document-collection
mailto:reagan.library@nara.gov
https://reaganlibrary.gov/citing
https://catalog.archives.gov/

THE WHITE HOUSE

WASHINGTON

December 23, 1983

MEMNORANDUM FOR FRED F. FIELDING
FROM: JOHN G. ROBERTSJAR

SUBJECT: Telephone Recording Inquiry

Federal law does not prohibit an individual from recording
incoming and outgoing telephone conversations to which he

is a party, without advising the other party, so long as the
conversation is not recorded for the purpose of committing a
criminal or tortious act or "any other injurious act.”
Interception of wire communications is generally prohibited
by 18 U.S.C. § 2511, but 18 U.S.C. § 2511(2) (d) provides
that:

It shall not be unlawful under this chapter for a
person not acting under color of law to intercept
a wire or oral communication where such person is
a party to the communication or where one of the
parties to the communication has given prior consent
to such interception unless such communication is
+. 1intercepted for the purpose of committing any
!} criminal or tortious act in violation of the
«._ 7 Constitution or laws of the United States or of any
- State or for the purpose of committing any other
injurious act.

The Federal Communications Commission requires that anyone
recording a telephone conversation give warning of this fact
by means of an automatic tone warning device (an intermit-
tent beep), "Use of Recording Devices in Connection With
Telephone Service,” Docket 6787; 11 F.C.C. 1033 (1947);

12 F.C.C. 1005 (November 26, 1947); 12 F.C.C. 1008 (May 20,
1948). There is, however, no penalty for violation of this
rule beyond the possible loss of telephone service. Indeed,
the FCC recently issued a Notice of Proposed Rulemaking to
rescind the rule, on the grounds that it is unenforceable
and that the issue has been addressed by 18 U.S.C. § 2511
(enacted after the FCC rule). 48 F.R. 51650 (Nov. 10,
1983).

Several states, such as California and Florida, have gone
beyond 18 U.S.C. § 2511 and prohibited recording of tele-
phone communications unless both parties have consented.




The District of Columbia statute, however, is identical to

federal law on this question, permitting recording by or
with the consent of only one of the parties. D.C. Code
23-543(b) (3).
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It was stated in the order of October 31, 1945, that without in any way
llm]t.lflg the scope of the investigation, it should include the following
spectiic matters )

(1) The nature and extent of the need and demand for the use of
recording devices in connection with interstate and foreign message (ol
telephone service )

(2)' The extent to which the use of recording devices might impair
the privacy and qualitv of interstate an forcign message toll telephone
SOTVICE

(37 Whether suitable devices or methods can be effectuated to indicate
to a user of interstate or foreign message toll telephone service or facili-
ties that a recording deviee is being employed in connection with his use
thereof ;

(4) The lawfulness. under the Communications  Act of 1934, as
amended, of the above-mentioned tariff regulations

(5) Whether the Commission should prescribe a tariff regulation
governing the use of recording devices in connection with interstate
and foreign message toll telephone service, and, if so, the kind of tarif
regulation that should Dbe prescribed :

(6) The relationships, if anv. of the use of such recording devices
to section 605 of the Commumications Act of 1934

(7) Whether any further legislation is necessary with respect to the
use of recording devices in connection swith telephone service and
facilities;

.(8)' Whether recording devices are presently being used in connection
.\\'11h mterstate and foreign message toll telephone service and facilitics
in violation of applicable and effective tariffs on file with this
Commission,

By the order, all telephone carriers subject to the Communications At
of 1-934, as amended, were made parties respondents in the proceeding.
Copies of the order were required by its terms to be served. and were
ser\'cd,.on all such carricrs, and on the National Association of Railroad
(jmd. Ulllltles Commissioners, the ageney of each State having regulatory
jurisdiction with respeet to telephone service, the United States Inde-
pen.(lent Telephone Association, and various manufacturers of recording
devices.

_ - -

] On November 29, 1043 the Commission, by order, authorized any
tate commission or other agency having regulatory jurisdiction with
respect to telephone service to participate fully as a party intervenor
m any proccedings herein. By other arders, the Commission granted
petitions for leave to intervene in the proceeding on hehalf of the
o .. . e . .

National Association of Railroad and Utilities  Commissioners, the
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United States Independent Telephone Association, and certain manu-
facturers of recording devices, namely, the Soundscriber Corp.. the
Dictaphone Corp., Thomas . Edison. Inc, and Frederick Hart & Co.
The Conmission’s telephone committee, composed of Commissioners
Walker, Wakefield, and Durr, was duly authorized to conduct the pro-
ceedings herein. Public hearings were held on January 10 and 11, 1940,
hefore two members of this comumittee, Conmmissioners Walker and Durr.
At the hearings, presentations were made by the Bell System Telephone
companies, the United States Tadependent Telephone Association, and
the intervening manufacturers of recording devices, and a brief state-
nient of position was made on behalf of the National Association of
Railroad and Uulities Commissioners and the Wisconsin Public Service
Commission. Subsequent to the hearings, bricis and proposed findings
of fact and conclusions of law were filed by the Bell System companies,
the United States Independent Telephone Association, and the inter-
veming manufacturers. On August 6, 1946, the Commission adopted a
proposed report which was issued on August 8 1946, In the propesed
report, the Commission invited the State commissions, the telephone
companies, and the recorder manufacturers to file exceptions and com-
ments with respeet thereto. Exceptions and comments were filed by the
parties and by the California Railroad Commission. Oral argument was
presented before the Commission en Dane on October 18, 1946.

NATURE OF TELEPHONT RECORDING DEVICES

Devices to record telephone conversations have been the subject of
experimentation for over 30 vears, directed toward the achievement of
more efficiency and accuracy in recording than was possible through
written recordings by the parties to the conversation, or a stenographer
listening in for the purpose. The workability of such devices for com-
mercial use wag largely the result of the development of the vacuum
tube. which made it possible to amplify the conversation, and to equalize
its strong and weak portions, so that a clear recording could be obtained.
Modern telephone recorders are electronic devices for picking up electric
signals from the telephone line, amplifving them through vacuum tubes,
and recording them on cylinders, disks, belts, or wires. The power to
operate the recorder 1s obtained from the electric power or light circuit
on the user’s premises, By such devices, an entire telephone conversation
can be recorde:l.

In order to record a telephone conversation the recorder must, of
course, be used in sume manuer in connection with the telephone cireuit.
There are three methods for accomplishing this, namely, the acqustic,
the inductive, and the direct physical connection.

11 F.C. C.

TSNS — U o



The acoustic method consists essentially of placing a microphone,
which is connected with a recorder, in sufficient proximity to the tele-
phéne instrument to pick up through sound waves the telephone con-
versation. An early form of telephone recorder employed this method.2
This method has not proved very satisfactory both because of reception
difficulties and interference with the use of the telephone caused by the
required positioning of the acoustic equipment.

The usual methods for using a telephone recorder are by induction
or direct physical connection, and there appears to be no necessity now
for dealing with any other type. The inductive tvpe can also be used
by direct physical connection, and, conversely, the tvpe that may be
intended for use by a direct physical connection can also he used
inductively.

In the inductive type, the signals are received by induction from the
telephone instrument or line, without any direct wire connection be-
tween the recorder and the telephone equipment. This method of record-
ing is accomplished through the use of an induction coil connected with
the recorder, this coil being placed on or under a desk or table, in
proximity to the telephone instrument or line to pick up energy from
the inductive field of the telephone circuit. The use of this inductive
method of “connection” can give satisfactory recording. Because of the
negligible diversion of power from the telephone equipment, it is possible
to use this method without causing any perceptible effect on the func-
tioning of the telephone apparatus or the quality of the telephone service.

The physically connected method of recording is accomplished through
a direct wire connection between the recorder and the telephone line
or instrument, the connection usually being made to the bell box of the
telephone instrument. This method is also satisfactory for recording
telephone conversations. Again, there is no perceptible diversion of
power from the telephone line. The connecting equipment can be de-
signed to provide adequate isolation and protection so that breakdowns
or maladjustments of such equipment, or of the recording device itsclf.
will not cause interference with the operation and use of the telephone
equipment,

In all three methods, a recording is made, on a wax cylinder, plastic
disk, or by other means, depending upon the make of the recorder. T{
a written record of the recorded telephone conversation is desired, a
transcription must be made, which means that some mechanism is re-
quired for playing back the recording. Thus the recording device manu-
facturers also make transcribing equipment. The cost of a device that

2 Such a form of recordsr was developed by Thomas A. Edison, Inc. in 1915, and was calted
the Telescribe.

11F.CC
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will record telephone conversations ranges from about 8280 to $950,
and the transcribing machines cost about $200 more.

DEMAND AND NEED FOR TELEPHONE RECORDING DEVICES

Telephone recording devices have been in use to some extent since
1916. A substantial demand and use for such recording devices began,
however, about the start of the period of World War IIL

An engineer emploved by the United States Army Signal Corps testi-
iied that the Signal Corps commenced using telephone recording devices
in 1938. This appears to be the first Government use of recorders. Ac-
cording to this testimony, the first recorders used by the Signal Corps
were installed primarily to record all incoming telephone toll calls, and
were controlled by the War Department switchboard operators. who
would give notice to the calling party that the conversation was being
recorded. However, by 1940, the demand and use for such recording
devices hecame so great that thev were installed by the Signal Corps
on individual telephone instruments and notice to the calling party was
discontinued.® By 1943 the Signal Corps had made available to the War
Department approximately 2.000 recording devices. After the cessation
of hostilities on \"J-day, the Signal Corps continued to use the record-
ing devices, and requests continue for additional recorders by its
personnel.

Recording devices have heen used by the Signal Corps for the trans-
mission of figures and involved data which otherwise would have been
handled by post or ‘other slower communication means. An analysis of
thousands of requests for recording devices received by the War De-
partment from its personnel indicated that telephone communications
were better than any other form of communication where speed is re-
quired, but without the use of recording devices, were not sufficiently
accurate when details and figures are transmitted; stenographic record-
ing of telephone communications is not sufficiently accurate, and there
are only a limited number of qualified stenographers who can accurately
record an ordinary telephone conversation in shorthand. In addition,
stenographic recording is expensive, and unless a special monitoring
equipment is employed, the quality of the telephone transmission is im-
paired because of the drain on the circuit when an extension telephone
is used.

The Navy Department forwarded to the Commission a statement of
its position and interest in this proceeding, and it requested that such

¥ Under date of July 12, 1946, a War Departinent mewmorandum was issued in which it
was stated:

“Although the usefulness of telephone recording machines is recognized in exppditing  the
&"Onduct of business, no officer or employe2 of the Army will make suck recordings unless he in-
tormy the other party participating in the telephone conversation that a recording is being niade.”

ITF.C C












1044 Federal Communications Comniission Reports

by which the recorder is connected to the telephone circuit be furnished, installed
and maintained by the telephone companies.

The Bell companies also argue that the Commission should issue a
report presenting the problem and announcing principles on which all
regulatory authorities might agree, but that it should issue no order
herein. The contentions advanced to support this argument are (1) the
Commission has no jurisdiction to make an order regulating the use of
recorders because such an order would regulate intrastate service, con-
trary to sections 2 (b) (1) and 221 (b) of the Communications Act,
and (2) the use of recording devices is predominantly a problem for the
States because telephone calls are so largely intrastate, and intrastate
and interstate calls are commiugled.

The United States Independent Telephone Association took a position
similar to that taken by the Bell Svstem, with the qualification, how-
ever, that the “operator-announcement” plan proposed by the Bell Sys-
tem would be so expensive as to “be prohibitively burdensome to smaller
telephone companies.” In its exceptions to the proposed report. and at
the oral argument, the Association contended that no final order of the
Commission on this matter should be made effective until the tclephoue
industry and the Commission have, by an enginecring conference or
otherwise, found a satisfactorv warning device, if the Commission
found finally that a warning device constituted sufficient notice to users
that a telephone recorder was being used.

The position taken by the manufacturers of the telephone recording
devices may be summed up as foilows: That such devices are in ex-
tensive use and in great demand for entirely legitimate governmental
and commercial purposes; that their use is hampered, if not prevented,
by present tariff restrictions: that their use does not impair either the
privacy or the quality of telephone service: that their use enhances the
usefulness of telephone service: that the “operator-announcement” plan
proposed by the Bell Svstem ix too cumbersome and expensive: that
suitable notification to users indicating the use of a recording device can
be otherwise effectuated ; that the telephone companies’ “foreign attach-
ment” tariff regulations on file with the Commis<ion are unjust antl
unreasonable, and therefore unlaw ful under the Communications Act:
and that the Commission has jurisdiction to. and should, prescribe a
tariff regulation authorizing the use of telephone recording devices in
connection with interstate and forcign message toll telephone service.

The National Association of Railroad and Tltilities Commissioners has
submitted suggestions, hut it has taken no position on any of the matters
in question here. Regarding the matter of the Commission’s jurisdiction,

the Association directed attention to the large proportion of intrastale
11FCC
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and exchange telephone calls, and stated that the Commmission should
not enter any order in this case which would directly or indirectly im-
pair complete freedom of action by the State Commissions to regulate
telephone facilitics while being used for intrastate toll and exchange
service. The association further stated that the Commission should not
enter any order herein which would permit anyone other than the tele-
phone company physically to connect any device to existing telephone
lines; or which would authorize the use of recording devices requiring
physical connection to telephone lines, unless the device is so arranged
that the telephone user can make a complete physical disconnection of
the device while using the telephone facilities for intrastate toll or ex-
change purposes. In a letter of comment on the proposed report, it was
noted that mn view of the Commission regulation proposed, the associa-
tion did not deem it nccessary, at the timie, to take a position on the
question of jurisdiction, although this was not to be taken as an indica-
tion that the association necessarily agreed with the views respecting
jurisdiction expressed 11 that report.

On behalf of the one State Commission which intervened, the Wis-
consin Fublic Service Commission, the maintenance of privacy of tele-
phone  communications was stressed, and it was particularly noted that
in the event recording devices are to be used, a warning device should
be provided so that those participating in the call would know of such
use, The California Railroad Commission, In its written statement of
comment on the proposed report, suggested that the automatic warning
signal should resemble the surface noise of a recording or trauscription;
that provision could be made for the subscriber to dial a particular tele-
phone number in order to familiarize himself with the automatic signal;
and that the directory information, instead of being an asterisk by the
name of each subscriber with a recorder should be limited to an intro-
ductory page describing the use of recording devices and the automatic
signal.

JURISDICTIONAL QUESTIONS

The Bell System companies raised certain jurisdictional questions, as
indicated above, arguing that the Commission should issue no order
herein. The Bell System does “not question the interest of the Com-
mission in the use of recording devices or its jurisdiction to conduct
this investigation.”” Indeed, it 1s stated in the Bell Svstem's brief that

{(p. 32):

A report from this Commission which would present the problem and announce
principles on which all regulatory authorities might agree would be invaluable in
reaching a solution in the public interest. Substantial agreement of the regulatory

authorities is of paramount importance. If it can be achieved, and there is no
1Hr.cc
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apparent reasem for bhelieving it cannot, dithiculties aricing out of limitations of
the Commission's jonsdiction will he avoided.
.

The Bell System companies argue that telephone recording devices,
to be used, must be connected in sonme way with telephone facilities on
subscribers’ premises: that such telephone facilities are used jointy
and indiseriminately for intrastate exchange and toll. and interstate toll,
telephone services: and that the joint use of the telephone facilities in
the various services and the “practical hnpossibility™ of preventing re-
corders from being used in any of the services in which the telephone
facilities are used, therefore mean that any regulation of recorders in
interstate toll service would necessarily regulate their use in intrastate
toll and exchange service as well. Tt is asserted that this situation raises
the question of the Commission’s jurisdiction under section 2 (by (1)
and 221 (L of the Communications Act, which sections exclude the
Commission from jurisdiction over intrastate communication service,
and, under cerlain circumstances, over telephone exchange service!”
Characterizing the intrastate exemption in section 2 (h) 1) as more
comprehensive, the argument proceeds in terms of this provision, It is
contended that any order of the Commission requiring that the tele-
phone companies permit, prohibit, or restrict the use of recording de-
vices in connection with interstate toll service would atfect intrastate
service. It s asserted such an order woull regulate facilities used in
rendering the intrastate services by prescribing what could or could not
be connected with them. [t is stated to be the position of the Bell Systen
that facihities which are used for both interstate and intrastate services
are excluded from the Commission’s jurisdiction as “facthties * * * {or
or in connection with intrastate communication,” as that term is used
in section 2 (b) (1) of the Communications Act. The Bell System con-

cludes (Brief, p. 30):

It follows from what has been said that the jurisdiction of the Commission to
make an order regulating the use of recorders is Hinited to use in counection with
fucilities whicli are exclusively interstate.

Upon consideration of the above argument, in the light of the facts
and the relevant provisions of the Communications Act, the Conimission

10 Section 2 (b)) provides i parr as follows:

“Subject to the provision of section 301, nething in this act -hall be construed to apply of
to give the Cammission jurisdiction with respect to (1) charges, classifications, practices, services
fucilities, or regulations for ar i wonnection with intrastate  compunication  service of any
carrier * * * »

Section 221 (b)) provides:

“Nothing in this act ~hall be construed to apply, or ta give the Commission jurisdiction, with
respect to charpes, cla-<ifications, practices, services, facilities, or reguiations for or in connection
with wire telephone exchanpe service, even though a portion of <uch exchange service constitutes
interstate or furetyn communicatien, in any case where ~uch matters are wubject to regulation

by a State commission or by local govermmental authority,

1NF.CC
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is of_the opmion that it clearly has jurisdiction to act with respect to
the matter of the use of recording devices in connection with interstate
and foreign message toll telephone service. The foregoing argument of
the Bell System has obvious fallacies: 1t i ignores entirely the basic grant
of jurisdiction to this Commission over interstate and foreign com-
munication by wire or radio (see Communications Act, secs. 1 and 2
(a)). and 1t pays no heed to the facts of operation of telephone record-
in“ devices,

The operating facts may well he considered first, since they also have
a direct hearing on the factors mentioned by the National Association
of I\znh‘u:ul and Utilities Commissioners, In fact, a practical distinction
can be made between the use of recording devices on interstate, as”
against intrastate, calls. It is proposed, and we conclude rcasonably so.
that it be required that recording devices be used only when such devices
arc so constructed that at the will of the uscrs, they can be physically
connected to and disconnected from the telephone line, or switched on
and off. Tn the case of the physically connected tyvpe of recorder, the
connection can be effected by means of a plug-in jack alrancrement”
so that a disconnection can he made simply by pulling out the plug. The
mductive type of recorder. which does not require a wire connection with
the telephone line, must be switched on in some fashion to be used and
henee ean simply be switched off when its operation is not desired. Thus.
there i no reason why a recording device which can be used in con-
nection with an interstate or foreign telephone call must he used
connection with an intrastate call: on the contrary, users can castly limit
the employvment of recording devices to their interstate and foreign calls.
Accordinglv, State and other local regulatory authorities remain entirely
free to deal as they see it with the use of recording devices on intra-
state calls. Whether, as the Bell Svstem suggests. a user with a record-
mg deviee will employ it on intrastate, as well as interstate and foreign
calls, obviously depends on the position taken in the matter by the ap-
propriate local authoritics.

It may be commented further, however, that the Bell System argu-
ment ignores the real consideration that interstate and foreign message
ol telephone service requires the use of facilities that are not “exclu-
sively’ interstate.” This service necessarily nvolves all the facilities,
chargex” classifications. practices, services, anid regulations used in the
rendition of the service, and regulation of such service must be able to
deal with all or any of the matters so involved if it is to be ¢ flective.
This is clearly the purport of the comprehensive common carrier pro-
visions of the Commumications Act. See atter of Hotel Surcharges,

A hereinafter founll the in-tallation of the jack should, however, be made by the telephone
company,

1n1.cC
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decided December 10, 1943, F.C.C. Docket No. 6255 (52 P.U.R. (N.S))
141 (1943)); Ambassador, Inc. v. United States, 325 U.S. 3172

The relative percentages of interstate and intrastate telephone calls
cited by the Bell System in its argument also tend to give a distorted
picture. Of course, intrastate calls far predominate numerically, inter-
state toll calls being, in the vear 1944, only 1.3 percent of all calls (ex-
change and toll) and 25.6 percent of all toll calls, according to Bell
System estimates. But behind these percentages were 359,000,000 inter-
state and foreign toll messages.

RECORDING DEVICES AND THE QUALITY OF TELEPHONE SERVICE

It is clear from the record that the use of recording devices is not
detrimentat-to it quality of tclephone scrvice. The modern electronic
recording device is so equipped as to cause no measurable drain on the
telephone talking circuit, and so as to prevent a short circuit or other
trouble in the device from impairing telephone service.

In the case, however, of recorders which are physically connected to
the telephone circuit, it is necessary that the recorder be properly con-
nected to the telephone line to protect against impairment of the tele-
phone service. A faulty connection might reduce the efficiency of the
circuit, therebyv impairing transmission, or, being connected with the
house current, impress on the circuit harmful voltages or currents which
might be injurious to person or plant. The method of connection itself
might cause trouble in the telephoue circuit. Adequate connecting ar-
rangements can be provided, however, and it is apparent from the
record that the protection of the tclephone service can be satisfactorily
accomplished in the connection of recorders to the telephone lines.

Although the Bell Syvstem has specifically stated that it has no objec-
tion to a telephone user providing his own recording device, it does
assert that since the connecting device 1s of primary importance to the
telephone service and is a part of the telephone facilities, it is essential
that it be furnished, installed. and maintained by the telephone com-
panies, as are the rest of the telephone facilities. There was no disagree-
ment on this point on the part of any of the parties. The Commission is
of the opinion that the furnishing. installation, and maintenance of the
necessary connecting device should be the vesponsibility of the telephone

_ 12 The Commission can hardly believe that at this Jate date i the history of Federal regulation,
“the Bell System is serionsly attempting to renwve pracueally all its facibties from the jurisdiction
af this Commission, but the logical result of the above te-t propoced by it, “facilities which are
exclusive interstate,” would Jo just that. For esample. it would logically follow from the Belt
i Svalem argutient that even though o facibite were cosenutad o the rendition of mterstate el
forein messawe toll telepbone service, it conld be freely chandoned with impanity under the Com-

munications Act so long as it was not an “exclusively interstate’” facility., But see section 214
of the act and part ¢3 of the rules and regulutions, governing discontinuaunces of service.

11F.CC
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companies, This would mecan that where a plug-in jack drrangement
is to be used to connect the recorder to the telephone line, the jack in-
stallation should be furnished, installed, and maintained by the telephone
companies. Where, however, an inductive recorder is to be used, there
would appear to be no necessity for any equipment to be furnished, in-
stalled, or maintained by the telephone companies. The inductive recorder
should be so constructed that when used for telephone recordings, it
would not interfere in any wayv with the operation of the telephone cir-
cuit. The matter of the engineering standards that should be established
to assure against any such interference is one of the matters that should
be considered at the engineering confercnce the Commission will hold,
as hereinafter set forth, to consider what technical requirements should
be imposed in connection with the use of telephone recording devices.

One question raised by the recorder manufacturers is that sales dem-
onstrations of their equipment to prospective customers would be ham-
pered if they are required to have telephone company personnel make
the connections of the equipment to the telephone line. This difficulty
would, of course, not exist in the case of inductive recorders. As for the
type involving a wire counection to the telephone line, we are of the
opinion that it is more important to assure that such a connection be
properly made, to prevent interference to telephone service, than that
the sale demonstrations be made without hindrance. The telephone com-
panies should, however, cooperate {ully with the recorder organizations
so that no unreasonable delays will oceur in the connection of recorders
for sales demonstrations, and the Commission will act promptly on any
coniplaints against telephone companies in this respect.

RECORDING DEVICES AND THE PRIVACY OF TELEPHONE SERVICE

It has been previously observed that in this procecding there has been
nu objection to the use of telephone recording devices as such. They
have been recognized as being a modern and legitimate aid to govern-
nient and commerce. The telephone companies have, however, empha-
sized the “right of privacy” in telephone communications, and urged that
this “right” would be infringed by the use of telephone recorders with-
mt adequate notice to the parties that their conversation was being re-
corded. It has been stressed that in the interest of preservation of tele-
phone privacy, the use of telephone recorders should be barred except
where such notice is given. The recorder manufacturers, on the other
hand, challenge the claim of the telephone companies to the existence of
Privacy in telephone conversations. pointing to the availability of ex-
tension telephones, party-line service, plug-in jacks, and monitoring

devices, which make it possible for persons to listen in on a telephone
11 F.C.C.
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The operatar-announcement plan would also involve considerable ex-
penditire Tor the installation and operation of additional subscriber lines
and associated equipment for this special purpose. The additional operat-
ing cost to the customer for service under the plan was estimated (o
be $5 monthly per line, hused on a thousand calls per year and a sul-
stantial number of special recording lines. The USTT.AL also con-
tends that this is the only method so far devised which would give
adequate notification, but it alleges that the expense of this method
would be prohibitively burdensome to smaller telephone companies. .\
further objection is that the requirement of handling all calls through
the special operator, even those calls on which no recorder is to be
used, would involve service delavs. The alternative of a separate line
for use only on calls to be recorded w ouhl add substantially to the sub-
scriber’s telephone costs.

Dircctory listing plan—Under this plan, an asterisk or some other
special indicator would be placed alongside the name of each subscriber
who had a telephone recording device. This indicator w ould refer to
note of explanation at the bottom of the directory page.r® The Bell Sys-
tem criticizes this plan as atfording no protection to persons called from
a telephone at which there is a recorder; it does not cover the situation
where recorders are installed after the publication of a directory; and
many calls are made without reference to telephone directories, as, for
example, from letterheads, advertisements, or long-distance calls from
other cities,

CONCLUSIONS ON METHODS OF NOTIFICATION OF USE OF RECORDING DEVICES

Upon cousideration of the above methods of notification, the Com-
mission is of the opinion that a furm of automatic tone warning, gen-
erally uniform throughout the United States, supplemented by appro-
priate publicity Ly both the telephone companies and the recorder manu-
facturers, should serve adequately to inform users of interstate and
foreign meszage telephone toll service as to the use of recording devices
in connection with such service. Any publicity program should make
provision for the insertion of full page statements in the telephone di-
rectories informing the telephone using public of the nature and use of
recording devices and describing in detail the operation and significance
of the tone warning signal. Tn addition, the telephone companies can
familiarize the public with the tune warning signal by making available
a special telephone number which, when dialed or called, would repro-
duce the tone warning sound. Even if the publicity should not reach the
particular user, a recurrent unusual sound should make him sufticiently

18 1t is of interest to note that stch a plun has been in use in England and Sweden.

11F.CC
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suspicious to cause him to ascertain the reason therefor. Of course, the
other party might attempt to deceive him as to the cause of the sound,
but if the party would work such a deceit, he would presumably attempt
to evade any safeguards intended to protect a tclephone user against the
use of recording devices without his knowledge and authorization.

The Commission recognizes the defects pointed to by the Bell System
in the directory listing plan and concludes that such plan would not be
effective in providing adequate notice of a recording device.

With respect to the operator-announcement plan proposed by the Bell
Svstem, the Commission is of the opinion that this plan is much too
cumbersome, involving too much expense and service inconvenience in
relation to what can be achieved thereby. Insistence on such a plan
might well defeat the objective of regularizing the use of recording
devices.

The above conclusions regarding the use of telephone recording de-
vices, and particularly their connection with the telephone line and the
form of automatic warning signal, present specific engineering questions.
These questions include such matters as how the physically connected
tvpe of recorder should be connected to the telephone line, how the
automatic warning device should be connected, and the development of
an adequate tone warning signal which will be of sufficient audibility
to he heard by parties to a recorded telephone conversation, but will not
impair the clarity or coherence of the telephone conversation or the
recording thereof. The matter of obtaining uniformity of the signal
produced by the automatic tone warning devices associated with different
types of recording devices and the proper interval of time between sig-
nals also require further investigation and study. Since these questions
are principally of a technical or engineering character, it is the opinion
of the Commission that they can be most readily resolved by an engineer-
ing conference of representatives of the telephone companies, the manu-
facturers of recording devices, the State Commissions and this Com-
mission. On the basis of such findings and recommendations as result
from this conference, the Commission will give consideration to the
adoption of engineering standards to govern the installation, use, and
operation of telephone recorders and automatic tone warning devices.
The Commission will postpone issuance of its final order in this pro-
ceeding until such consideration has been had.

LAWFULNESS OF PRESENT TARIFF REGULATIONS APPLICABLE TO
TELEPHONE RECORDING DEVICES

In view of our conclusion that under certain conditions, the use of

ru«mlmg d( vices should be permitted in connection with interstate and

foreign | message toll telephone serviee, it is our further conclusion that
ITF.C.C
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insofar as any tariff regilations on file with us have the effect of barring

sach nse of recording devices, such tariff regulations are unjnst and

unreasonable, and therefore unlaw{ul under the provisions of section 201
of Communications Act.2®

APPARENT VIOLATIONS OF APPLICABLE TARIFFS

The record herein indicates that recording devices have been used
in connection with interstate and foreign message toll telephone service
despite cffective tariffs on file with this Commission apparently pro-
hibiting such use. The Commission is of the opinion. however, that no
action is called for with respect to these apparent tariff violations in
view of the above conclusion as to unlawfulness of the pertinent tariff
regulations as applicd to telephone recording deviees. Of course. once

just and reasonable tariff regulations concerning this matter are on file

with this Commission, and are in ceffect, strict adherence thereto, in
accordance with the provisions of section 203 of the Communications
Act, will be expected.

TARIF'F REGULATIONS TO BE ESTABLISHED

The Commission 1s of the opinion that tariff regulations should e
filed with it in accordance with section 203 of the Communications Act,
by all telephone companics required 1o file tariffs thercunder, which
state, m conformity with the above conclusions, that recording devices
may be installed and used in connection with interstate and foreien
message toll telephone service, but onlv under certain specified condi-
tions. These conditions should include the requirements that recording
devices be used only when such device, at the will of the user, can be
physically disconnected from the telephone line or switched off ; that
recording devices, whether they e physicallv. or inductively conncected,
be used only when such vse is accompanied by the operation of an auto-
matic tone warning device: and that the telephone companies will pro-
vide, install and maintain any cquipment which is necessary physically
to connect a recording device to the telephone line. Specific provision con-
cerning the furnishing, installation. and maintenance of an automatic
tone warning device may also become neeessary, depending upon the
outcome of the engineering conference 1o he held as indicated above
Provisian should also he made for reasonable arrangements which wonld

1* Another aspect of this matter is found in the fact that the application of the pertinent taiiff
reculation of the four Chesapeike anl Potomac Tolephone companie< and of the Plucfield
Telephone Co., is dependent upon the “consent™ or “approval”™ of the telephone eompany. This
wonld also render the tariff regulation unjust and unveasonsble. and thus unlowful under the
Communications Act, Published tariffs <hould be defimte and certain so that 4 us<er can ascertam
therefrom that to which he is entitled, without regard to the whim of the telephone company.
See our rules and regulations, section 61.55 (f).
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permit sales demonstrations by recorder organizations of their equipment.
Tariff provisions so filed should afford a definite basis for the regulation
under the Communications Act of the use of recording devices, enabling
the regnlarization of such use and the elimination of unauthorized use.

CONCILUSIONS

1. A real need and demand exist, for legitimate governmental and
commercial purposes, for the use of recording devices in connection
with interstate and foreign message toll telephone service,

2. The use of recording devices does not impair the quality of tele-
phone service. In the case of a recorder physically connected to the
telephone line, proper safeguards should be employed in the connecting
equipment.

3. The use of recording devices in connection with interstate and
foreign message toll telephone service should be authorized, provided
such use is accompanied by adequate notice to all parties to the telephone
conversation that the conversation is being recorded. Adequate notice
will be given by the use of the automatic tone-warning device, which
would automatically produce a distinct signal that is repeated at regular
mtervals during the course of the telephone conversation when the
recording device is in use. Both the telephone companies and the recorder
manufacturers should also undertake a publicity program designed to
inform  telephone users generally of the use of telephone recording
devices and of the import of the warning signal. Any publicity program
should provide for the insertion of full page statements in telephone
directories, informing the telephone using public of the nature and use
of recording devices and describing in detail the operation and signifi-
cance of the tone warning signal. In addition, the telephone companies
should make available a special telephone number which when dialed or
called, would reproduce the tone warning sound.

4. No recording device should be used in connection with interstate
and foreign message toll telephone service unless, at the will of the user,
it can be physically connected to and disconnected from the telephone
line or switched on and off.

5. In the case of a telephone recorder physically attached to the tele-
phone line, the equipment necessary to malke such phvsical connection
should bLe provided, installed, and maintained by the telephone companies.

6. Insofar as any tarift regulations now on file with this Commission
have the effect of barring the use of recording devices in connection
with interstate and foreign telephone service under the conditions of

such use concluded above to be proper, such tariff regulations are unjust
11 I.C. C.






From to I recorded a small percentage of my own

incoming and outgoing telephone conversations with others,
utilizing commercially available equipment. This was done solely
Ato ensure accuracy and facilitate appropriate follow-through on
the topics discussed, and for no other purpose. As soon as these
few tapes were transcribed, the tapes were erased for further
use. The transcript of the conversation was forwarded to the
appropriate staff person for action and follow-up. I often
advised the caller that I was recording the conversation or a
portion of it, but in haste, I did not do this consistently.

When concerns about this practice of taping were raised by my
staff, I recognized that in my desire to ensure accuracy and
promote the mission of the Agency I may have been insufficiently
sensitive to concerns somé_may have about the practice of recording

telephone conversations; accordingly, I discontinued the practice.

Throughout my tenure as Director, I have memorialized my own
thoughts and’the thoughts of others on a dictaphone and
distributed transcripts of these tapes to my staff for
appropriate éétion. The recording of some of my telephone
donversationsAwas an outgrowth of that practice. Both were a
convenient substitute for my taking notes during conversations.
I will continue to record such thoughts, but will not use the

direct recording of anyone else's conversations.



The practice of recording one's own telephone conversations is
not illegal, but upon reflection I can understand how some might
find it intrusive. I meant no offense to anyoné and apologize if
any was taken. I was seeking to improve the efficiency of the
USIA, but do not want to do anything that would in any way
diminish the confidence of the Aﬁerican public, or of those who
are our world-wide audience, in the mission of this wonderful

organization or the Administration's efforts in its support.
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From to I recorded a small percentage of my own

incoming and outgoing telephone conversations with others,
utilizing commercially available equipment. This was done solely
to ensure accuracy and facilitate appropriate follow-through on
the topics discussed, and for no other purpose. As soon as these
few tapes were transcribed, the tapes were erased for further
use. The transcript of the conversation was forwarded to the
appropriate staff person for action and follow-up. I often
advised the caller that I was recording the conversation or a
portion of it, but in haste, I did not do this consistently.

When concerns about this practice of taping were raised by my
staff, I recognized that in my desire to ensure accuracy and
promote the mission of the Agency I may have been insufficiently
sensitive to concerns some may have about the practice of recording

telephone conversations; accordingly, I discontinued the practice.

Throughout my tenure as Director, I have memorialized my own
thoughts and the thoughts of others on a dictaphone and
distributed transcripts of these tapes to my staff for
appropriate action. The recording of some of my telephone
conversations was an outgrowth of that practice. Both were a
convenient substitute for my taking notes during conversations.

I will continue to record such thoughts, but will not use the

direct recording of anyone else's conversations.

The practice of recording one's own telephone conversations is
not illegal, but upon reflection I can understand how some might
find it intrusive. I meant no offense to anyone and apologize if

any was taken. I was seeking to improve the efficiency of the
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diminish the confidence of the American public, or of those who
are our world-wide audience, in the mission of this wonderful

organization or the Administration's efforts in its support.
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sensitive to concerns some may haVeZabout the practice of

recording telephone conversations, and accordingly I discontinued

the practice.

I often memorialize my own thoughts on a dictaphone and
distribute transcripts of the tapes to my staff for appropriaté
action, and the recording of some of my telephone conversations
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The practice of recording one's own telephone conversations is
not illegal, but I can understand how some might find it
intrusive. I meant no offense to anyone and apologize if any was
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10.

11.

12.

13.

14.

Outstanding Questions on Wick Recording

Exactly when was the practice commenced and exactly when
was it terminated? [News accounts reveal inconsistency
in Wick's comments on these points.]

Has Wick engaged in this practice on other occasions?

Has Wick ever recorded telephone conversations in a
state where this is jllegal without the consent of all
parties? [I have not yet surveyed all the state laws,
but the news accounts indicate taping without the
consent of all parties is illegal in California,
Florida, Maryland, Delaware, Georgia, Illinois,
Massachusetts, Michigan, Montana, New Hampshire,
Pennsylvania, and Washington state.]

Do any tapes of telephone conversations exist?
[According to Safire's column, Wick was somewhat
equivocal on this point.]

Were any tapes erased only after the public disclosure
of this practice was imminent?

Do the transcripts of taped conversations still exist?
If not, when were they destroyed, under what authority,
and with what procedures?

Who listened to the tapes or saw the transcripts?
Was classified information ever recorded?

Can Wick identify any callers who were told that they
were being recorded? [This would substantiate the claim
that Wick "often" advised callers that he was recording
the conversation. NB: If verbatim transcripts exist,
they should contain Wick's advice to the caller that the
conversation was being recorded.]

How was the recording device activated?

How did Wick decide which calls to record?

Were the recordings ever used for any purpose other than
USIA action items? Did Wick ever show the transcripts

to or play the tapes for anyone outside USIA?

Roughly how many conversations were recorded? Do any
records exist that show which calls were recorded?

Did Wick ever record face-to-face conversations without
advising all participants?



December 27, 1983

STATEMENT BY DIRECTOR CHARLES Z. WICK

At no time have I done or committed any illegal or morally offensive
action. For generations government agencies, as well as private businesses
within the law, have taped or transcribed conversations from time to time
in the interest of accuracy and the need for follow through. This was done
on occasion at our Agency for those purposes and those purposes alone. When
someone on our staff raised an issue as to possible violation of regulations, I
immediately ordered this practice discontinued. After careful checking today,

. I am assured by highly respected lawyers, in and out of government, that

there is no taint of illegality whatsoever, as has always been my belief.

Since I took over the USIA and assembled a team such as Ken Tomlinson, Director
of the Voice of America, who had been Senior Editor of Readers Digest, we

have made this Agency a highly effective force in carrying the story of

America and the free world from Poland to Grenada and events in between. In

so doing, I realized we would make enemies and that I was a constant target

of these enemies, some of whom are former employees of USIA whose services

were terminated. I kriow directly that much of this attack was supplied
and motivated by some of these enemies who went so far as to take papers and
documents out of our files. It is ironic that this attack comes on the heels
of an important advance that USIA has made on behalf of America which was
highlighted in an editorial today in the Wall Street Journal. Euronet, the
latest in a long list of accomplishments by the Agency, is USIA's new
transatlantic video press conference. According to the WSJ, Euronet is "...part
of a new U.S. shot at getting its policies better understood abroad. The

U. S. Information Agency has gone high-tech to allow European journalists to
reach out and touch U.S. officials. ...It looks as if the USIA is up to some
good and putting American officials directly before European questioners and
audiences is bound to increase the understanding of all concerned."

) It seems to be fashionable for the anti-Administration press to pick
out a victim of the week in an attempt to discredit the Administration. Now
my turn has come and I do not intend to be smeared by these tactics. I decline
to be intimidated by this type of dishonesty when I have done nothing for

which any apology is required and when I have the support of so many people

of all political persuasions who want USIA and the Voice to continue as strong
spokesmen for this country throughout the world.










An individual who places a tap on his telephone, therefore, may be
acting within the law under an "implied consent' theory depending on the
interest he seeks to protect and the adequacy of the advance notice of
possible interception he provides to all users of the telephone. Any
determination of the legality of a telephone tap under an implied consent
theory would turn on the individual facts of a given case.

In conclusion, it should be noted that more stringent limitations on
wire interceptions in state laws are not affected by the above discussed
exception. The federal law was meant to supplement, not supplant, state
law. Finally, federal regulations prohibit the private use of certain
radio devices to intercept or record private conversations without the
consent of all parties. See 47 C.F.R. 2.701 and{5.11. (Attached)

_f/ Inasmuch as the issue presented did nct involve a domestic relations
dispute, the extraordinary situation of the interception of spousal
communications was not discussed.
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. BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION
Wasnincron 25, D. C.

In the Matter of 3

Uske:-or Recorping Devices iIN ConnNecrtioN »Docker No. 6787
Wit TELEPHONE SERVICE, j

ORDER

At a session of the Federal Communications Commission held at its
offices in Washington, D. C,, on the 20th day of May 1948:

The Commission, having under consideration its order of November
26, 1947, herein, and its order of March 25, 1948, postponing the effective
date of the order of November 26, 1947, to a date to be subsequently fixed
by order of the Commission; and also having under consideration the
petition filed oh December 19, 1947, by the Bell System Co. requesting
the Commission to madify said order of November 26, 1947, so as to (1)
provide that the furnishing, installation, and maintenance of the auto-
matic tone-warning device contemplated thereby shall be the sole respon-
sibility of the company or other organization responsible for the furnish-
ing of the telephone service; (2) specify a greater variance in the recur-
rence of the signal produced by such tone warning device; and (3) extend
the effective date of the order 45 days from the date of the Commission’s

action on said petition ; the various other petitions, replies, and statements’

filed by the parties herein since the issuance of the above order of Novem-
ber 26, 1947 ; the public informal conference held on April 6, 1948, pur-
suant to the Commission’s public notice of March 17, 1948, at which cer-
tain questions presented by the above petitions, replies, and statements
were considered ; and the statements filed on May 10, 1948, by certain of
the participants in said conference; i

It appearing that a requirement that the furnishing, installation, and
maintenance of the above-mentioned tone-warning device shall be the
responsibility of the company or other organization responsible for the
furnishing of the telephone service is desirable and in the pubfic interest,
in that such requirement will .insure the use and proper majntenance of
the tone-warning device which will produce the signal having the char-
acteristics described in the order of November 26, 1947, as hereinafter
modified ; will insure maximum uniformity in the warning signal produced
by tone-warning devices throughout the country as contemplated in the
final report adopted herein on March 24, 1947 ; will serve better to effec-
tuate the basic purpose of the order of November 26, 1947, to offer ade-
quate notification to the telephone-using public that their telephone con-
versations are being recorded; and will provide a guard against impair-
ment of telephone service which may result from inferior tone-warning
devices and improper maintenance thereof ;

It further appearing that an increase ih the permissible variance in the
frequency of recurrence of the tone-warning signal as- specified in the
above order of November 26, 1947, is desirable and in the public interest

12 F.C. C.
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i i 1 the cost of manufacture of tone-warning
that such increase will reduce t .
lc;?evices without materially affecting the efficacy of the tone signal as an

ad(;?lil: tct:r(‘;;:a;zx(lllltlg'c\:t the order of November 26, '1947, here'fn, is modified in

thehioltl;l)gv igigr&e:g;cttai:paragraph of said order, the fourth characteristic
specified therein shall read:

i ds and
Frequency of recurrerce of each signal * * * not fess than 12 seconds

not more than 18 seconds.
In the second decretal paragraph of said order, subparagraphs (3) and
(4) thereof are revised to read as follows:

. . . d

3) That such automatic tone warning device shall be flurt{nshet:l‘,e lﬁ:ﬁgﬁﬁgﬂ:}

¢ 2ained by the company or other organization respons;]b g ?r he e
tttll\t";elephone service, subject to the requirements that such device

S ' " i hone
terl;t;c%;ﬂicigegmab&vse of a telephone recorder thsxcally at.tacht.‘:gdt‘(:dg‘lz ttg:pauto-
inc he equipment necessary to make such ph‘ysmal connection, including e o
L o tonewarni device, shall be provided, installed, and maintain y !
matic tone-warning aevice, oy service.

.

pany or other organization responsible for the furnishing o

The fourth decretal paragraph of said order is revised to read:

subject to the Communications Act

It is further ordered that telephone carriers b e ons of e the

ded, shall, in accordance w.ith f )3 of the
O{tlgﬁslt tzsri?fmree‘;ulations with the Commission, to become igectxvs ?:s]thOt Loss than
g(c) "days’ notice, but in no event to become _eﬁectwe later t'thnintergs.tate :;nd 5l an
to prag’vide for the use of recordin(gi devl;ces md(i:gg:::c';;):c igv;d nterstate and and, n
- service under the con . L
n:fg?taigr‘: t:)(:l r:::)?;ggn?or reasonable arrangements for sales demonstrations of t
a ]

jizations.
phone recorders by recorder organiza .
It is further ordered that tlle:‘c())rt;i‘e{i of I*I{O}rf‘r;ebelrg fg, 1947, as modified
i 1l take effect on the ay of Ju .
heréglr;nst?iz‘slioser Jones dissenting ; Commissioners Hyde, Webster, and

Sterling not participating. R





