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Bzecutiv• Summary 

As the litigation develops at the appellate level, there are 
growing indications that the Courts of Appeals will not .be as 
hostile to various kinds of drug testing as several District 
Courts have been in recent opinions. In HcDonell v. Hunter, the . 
Eighth Circuit has essentially reversed one of the leading 
district court decisions holding random testing of public 
employees - in that case prison guards - to violate the Fourth 
Amendment. The Court noted that urinalysis was not as intrusive 
as a blood test, and, acknowledging the legitimate interest in 
prison security and the diminished expectation of privacy of 
prison employees, held that random testing of prison guards was a 
reasonable search. (A copy of the opinion is attached.) 

Similarly, in NTEU v. Von Raab, the Fifth Circuit granted 
our motion for an expedited appeal and set oral argument for 
February 3. A stay panel of the Court took our motion for a stay 
pending appeal under advisement, and on January 14, ultimately 
denied the motion, but invited the merits panel to reconsider the 
matter. The per curiam opinion of the stay panel noted that •the 
customs Service has presented a substantial case on the merits,• 
and agreed with our characterization of the •unsettled state of 
the law.• As the argument on the merits was only three weeks 
away, the panel felt that denying a stay for that period was not 
an undue hardship on customs. One member of the panel, Judge 
Higginbotham, specially concurring, discussed the merits and 
raised serious questions about the correctness of the district 
court's holding. (A copy of the opinion is attached.) 

Finally, the serious consequences of drug use to the public 
welfare was sadly suggested in the investigation of the fatal 
train wreck near Baltimore on January 4. Both the engineer and 
the brakeman of the Conrail locomotive that ran a stop signal 
tested positive for cannaboids in their urine.. This testing was 
undertaken pursuant to FRA regulations that are presently being 



defended by the Civil Division in the Ninth Circuit. We 
initially prevailed in the District Court, which refused to enter 
a stay pending appeal. · The Ninth Circuit entered a stay, and the 
Supreme Court reversed, allowing continued testing under the 
regulations while the case on the merits proceeds. NTSB 
investigators had re-enacted the catastrophe earlier, and were 
able to stop a locomotive before collision by throwing on the 
emergency brakes at the same point the brakeman said he took that 
action before the crash. At this time, however, NTSB has not yet 
officially concluded that the crash was caused by drug-induced 
human error. 

HIGHLIGHTS 

Pending cases - Pederal Participation 
o Fifth Circuit denies stay pending appeal 

for -order enjoining customs Service testing 
program 

0 Oral argument scheduled for February 24th 
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0 
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Merit Systems Protection Board upholds 
discipline of prison guards for 
off-duty drug use 
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PENDING CASES - Pederal Participation 

o National Treasury Employees Union v. Von Raab, No. 86-3552 
(E.D. La.), appeal pending, No. 86-3833 (5th Cir.) 

o National Treasury Employees Union v. Reagan, No. 86-4058 
(E.D. La.) 

On January 14, 1986, a panel of the Fifth Circuit denied the 
custom Service's request for a stay pending appeal of Di strict 
Judge Collins' order enjoining customs' drug testing program. In 
a Rn curiam decision, the panel found that, although • t he 
customs Service has presented a substantial ~ase on the merits,• 
little purpose would now be served by granting a stay s i nce the 
appeal was being expedited and argument would be heard i n less 
than three weeks on February 3, 1986. The ruling was wi thout 
prejudice to •full reconsideration• by the members of the 
different panel that would hear the merits of the appeal. 

One member of the panel, Judge Higginbotham, specially 
concurred, pointedly noting that •the basis for the district 
court's ruling is, at best, problematic.• Judge Higginbotham 
questioned the existence of a privacy interest in unobserved 
urination, adding that •[t]here is a substantial question whether 
requiring the samples as a condition of hire for the three job 
categories is a search or seizure at all.• He further pointed 
out that: 

If the government has the right to insist 
upon proof that its policemen of drug dealers 
not be drug users, and surely it does, the 
reasonableness of any invasion of right and 
the correlative reasonableness of the 
expectation of privacy is a function of the 
relevance of the job requirement to the job 
to be done. Certainly it is permissible, 
even essential, that persons selected for 
these jobs not be users of illegal drugs. 
The decision by the executive branch that 
this testing is necessary is entitled to some 
deference and I find no record basis here for 
a substitution of judicial judgment. 

The judge went on to state that the district court's Fifth 
Amendment ruling on self-incrimination was •in error,• as was the 
court's ruling that the testing violated the Fifth Amendment 
because of alleged unreliability. 
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At the district court, on the same day as the Fifth 
Circuit's ruling, District Judge Collins found that there was no 
basis for a finding of contempt against the Customs Service in 
complying with his injunction enjoining the drug screening 
program. 

In the Executive Order case, we have served discovery 
requests upon the plaintiffs and our answers to plaintiffs' 
discovery requests will be filed in the near future. In 
addition, on January 6, 1987, we withdrew our motion to dismiss 
the action for lack of ripeness with respect to any pure issues 
of law raised by a facial challenge to the Executive Order. With 
the substantial passage of time since the filing of the complaint 
and the likelihood that one or more agencies will finalize 
programs to implement the Executive Order in the near future, the 
ripeness argument was withdrawn but only as to issues that can be 
framed without the need to refer to a specific agency program. 

* * * 
o National Federation of Federal Employees v. Weinberger, 640 
F. Supp. 642 (D.D.C.), appeal pending, No. 86-5432 (D.C. Cir.) 

Briefing of the appeal has now been concluded and argument 
is scheduled for February 24, 1987. Should the o.c. Circuit 
disagree with the district court on the jurisdictional issue, the 
court may reach the merits of Fourth Amendment challenge to the 
Army's civilian testing program which has been briefed by the 
parties. 

* * * 

NEW DECISIONS 

o McDonell v. Hunter, Appeal No. 85-1919 (8th Cir. Jan. 12, 
1987) 

The Eighth Circuit has reversed one of the leading district 
court decisions holding random drug testing of public employees 
such as prison guards to violate the Fourth Amendment. Although 
the court of appeals held that drug testing was subject to the 
Fourth Amendment, the court found that *(o)fficials have a 
legitimate interest in assuring that the activities of those 
employees who come into daily contact with inmates are not 
inhibited by drugs or alcohol and are fully capable of performing 
their duties.• The court then found that •the only way" this 
interest can be protected •in a satisfactory manner is to permit 
limited uniform and random testing• which is *the least 
intrusive• method available to assure a drug-free workplace. The 
court added that such testing should be conducted pursuant to 
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certain guidelines, including that the t~sting be unobserved, 
which are consistent with the requirements of the Executive 
Order. 

* * * 
o Richard Spence v. Hal Farrier, Appeal No. 85-1902 (8th Cir. 
Dec. 24, 1986) 

The Eighth Circuit affirmed a lower court judgment upholding 
random drug testing of state prisoners. The court of appeals 
found that random testing did not offend a prisoner's limited 
expectation of privacy, particularly as •unauthorized use of 
narcotics is a problem that plagues virtually every penal and 
detention center in the country.• The court also rejected a due 
process challenge to the state's use of EMIT for both initial and 
confirmatory testing noting that •the margin of error [for EMIT] 
is insignificant in light of institutional goals.• 

* • * 
o William B. Kruger v. Department of Justice, Dkt. Nos. 
7528510621, 7528510648-49 (Merit system Protection Board Jan. 8. 
1987) 

on January 8, 1986, the Merit System Protection Board held 
that the job-relatedness requirement of •nexus• under the Civil 
Service Reform Act allowed disciplinary action to be taken 
against three Bureau of Prisons guards for off-duty drug use. 
The Board distinguished an earlier decision, Merritt v. 
Department of Justice, 6 M.S.P.R.585 (1981), on the ground that 
the drugs had been used in public, and overruled Merritt's 
limitation that discipline was authorized only when there was •an 
actual impairment in service efficiency.• The MSPB held that 
illegal drug use for _such law enforcement officers was 
incompatible with the employee's duties, the agency's mission and 
would impair public confidence in the agency. In so ruling, the 
Board modified the proposed sanction of removal to a 60 day 
suspension in light of the provisons of Executive Order 12564 and 
recent legislation encouraging rehabilitation of federal 
employees who use illegal drugs. 
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~ R_QM E • D. OF Ml SSOUR l 01/14/87 10:05 P. 1 

United States Court of Appeals 
POR THI: &IGHTH CIRCUIT 

Ito. 85-1919 

Alan P. NcDonell, M. Lee 
CUrranr and Sally Phippa, 
Individually and on behalf of 
all others •imilarly aituated, 

Appelleea, 

v. 

Buaan Bunter, Jean Sebekr 
ltuaaell Behrends and Harold 
Farrier, 

• 
• • • 
• 
• • 
• • • • • • 

Appellant•• • 

Appeal fro■ the United Stat•• 
Diatrict Court for the southern 
Diatrict of Iowa • 

Submitted, February 12, 1986 

Piled, JanU&r7 12, 1987 

lefore LAY, Chief Judge, ROSS and WOLLMAN, Circuit Judgea. 

IOSS, Circuit Judge. 

Thia ia a cl••• action challenging th• eonatitutionality of . 

an Iowa Department of correction• policy un4•r 42 u.s.c. I 
1983. Thia policy •ubjecta the correctional inatitution 

employees to eearches of their vehicles · and of their peraon• ~ 
including urine, blood, or breath testing, upon the requeat of 
Department official•. The named plaintiff• are Alan McDonell, 
Lee Curran, and Sally Phipps. The certified el••• con•i•t• of 

' all individuals employed by ·th• towa Department of correctlona at 
ita varioua inati tutlon• who are covered by the Department•• 
••arch policy. 
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FROM E.D. OF MISSOURI 01/14/87 10:06 P. 2 

'fhe diatrict court1 enjoined Departaent of Correction• 
official• and their agent.a from enforcing thia ••udh policy 
except ·tn ·certain liai tee! circu■•tance•, unl••• the ••arch le 
baaecS apon a r•a•onable •uapicion. •• affira the diatrlot · 
co~rt•• order aa herein aodified. 

I. bet• 

Plaint! ff Mc:Donell wae -ployed •• a correctional officer 
firat at the Men•• Reformatory at Anaao1a (Anamoaa) and later at 
another correctional institution. Plaintiff• C\lrran and Phippe, 
at all ti••• ■aterial to tbie action, were ••ployed at the Iowa 
Correctional Jnatitution for Woaen at Mitchellvill• 
(Mitchellville). 

Defenc!ant Hunter i• the Superintenc!ent anc.1 chief executive 
officer of Mitchellville. Defendant Sebek ia th• Security 
Director of Mitchellville, and ie re•ponaible for the 
laple■entation and enforcement of the Depart.aent'• policy. 
Defendant 8ehren4• i'• th• Acting Deputy Warden of Anamoaa, and ia 
reapon,ible for the implementation of the Depart■ent'a policy. 2 

l>efendant Parri•r i• Director and chief adainiatrative officer of 
the Iowa l>epartaent of Correction•, and i• reapon•ible for the 
euperviaion anc! operations of Anamoaa, Mitch•llvil\e, and other 
correctional inatitution•. 

When MeDonell waa •~ployed at Anamoea in 1979, he •i;ned a 
conaent to eearcb . fora. 3 In January 1984 th• •upervi•ory 

1'the Honorable Harold D. Vietor, United State■ Diatrict 
Judge for the southern District of Iowa. 

21'he policy in effect at the time of the district court•• 
or4er i• attached aa Appendix A~ The reviaed Policy 11 attached 
•• Appendix a. 

3A copy of this form i ■ attached to thia opinion•• Appendix 
c. 
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FReM E.D. OF MISSOURI 01/14/87 10:07 P. 3 

_peraonnel at Anaaoaa . requeetec! McDonell t.o undergo urinalyai■ 

becau■e ~ had been aeen with individual■ who ••r• llelng 
inveatlgated tor poa■ i~le drug-related activitiea. NcDoD•ll 
refue4 ~ •• a reault hie e■ployment waa ter■inatecS. lhortly 
thereafter he wa• reinatated with loea of ten day■' pay •n4 •• 
tranaferred to another inatitution. 

In Augu1t of 1983, .. ployeea at Mitchellville were pr•••nted 
a •••rch conaent form4 to ■ign. Plaintiffs Curran and Phipps 
refuaed to aign. While there waa diaputec;l. ,evic!ence that th••• 
employees were told that if, they did not aign, they would not 

receive their paychecks, they did in fact receive paycheck• and 
they bave not been di■charged or diaciplined for refueing to 

atvn. 

Plaintiff• aought declaratory and injunctive relief en 
behalf of th•••elv•• and the claea 5 they repreaented, claiain9 
the poli_cy6 violate• the fourth amendment to the tJnitecS Stat•• 

con1titution and plaintiff•' oon■titutional ri9ht to privacy. 

A preliainary injunction was ia•ued in Pebruary 1184. en 
appeal it wa• affirmed. McDonell v. Hunter, 746 F.2d 785, 787 
(8th Cir. 1984). In July 1985, the di•trict court iaaued it• 

final order. The di•trict court beld that ·••archea of 

correctional employ•••• including urinalY•••• an4 of their 

4A copy of thia form i• attached to thia opinion a• Appendi~ 
D. 

5The diatrict court found that there were approximately 1750 
correctional institution employees of the Depart■ent who are 
within the certified cl•••• 

"rhe district court noted that, although the Depart■ent'• 
policy•• written did not expr•••lY mention submission of blood, 
urine and breath aampl••• there waa no dispute that the policy 
waa conaidered to incl ucSe •ubmi ■■ ion of ■ uch sample•. 'l'he 
reviaed ver•ion of the l')epartment •• policy doe• aention 
urinaly•i• and blood testa. 
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FROM E.D. OF MISSOURI , .. Ol/14/87 10:oe P. 4 

vehicl•• ••Y be aade only on the 1:>aaia of r•••onable ■uapicion, 
with certain epeeifi•d exception•. 7 The diatrict court foun4 
that &1'e P?licy challenged here waa 4eaigned to aerve aecurlty . 
requlreiaenta at th• atate'• c9rrectional facilities, but that ~Ila 

uployeea had legitimate, although di■ini•h•r!, expec:tationa of 
privacy while in the correctional inatitution. 'l'he court 
balanced the - stat•'• intereat in aecurity again&t the 

infringement upon the indi~idual employee' ■ right to privacy and 
deter•ined that reasonable auapicion, rather tban probable cauee, 
waa the appropriate atandard for conc!ueting ■trip ••arch•• anr! 
.urinaly••• of employees. Th• district court order allows vehicle 

. I 

•earch•• within the confines of the institution to be con4ucted 
randoaly or by ayatematic random aeleetion. S.archea of 
eaploy••• • vehicle• within the in•ti tution •-• confine■, otber than 
uniforaly or by ay■tematic random •election were permitted only 
on the ba•is of a reaaonable •~•picion. 

11. aearch•• 

'l'he fourth amendment to the United Stat•• constitution 
provides thats 

[tlh• right of the people to be ••cure in their 
persona, bouaee, paper■, and effects, again•t 
unr•••onable ••arches and aeizures, shall not be 
violated, and no Warrants ahall iesue, but upon 
probable cause, aupported by Oath or affirmation, and 
particularly de1cril)ing the place to be 1earched, and 
the per1ona or things to be ••ized • 

. . 
The .baaic purpose of the fourth ••endment, which i• enforceable 
againat the •tat•• through the fourteenth amendment, New J•r••Y 
v. T.L.o., 469 u.s. 325, 334 (1985), ia •to aafeguard the privacy 
and ••eurity of individuals again1t arbitrary invaaiona by 

9overnaental official•," Camara v. Municipal court, 387 u.s. 523, 

7'l'he text of the 4iatrict court•• order entered . -July 9, 
1985, la included•• Appendix E to this opinion. 
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528 (lK7). Th• fourth -•••ndaent iapo••• a •■tan4ar4 of 
•reaaonabl•n•••' upon the ezerci•• of 41acretion by governaent 
official••• Delaware v. Prouae, 440 U.S. 648, 653-54 (\179). 
•The teat -of reaeona'bl•n••• uncSer the Pourth Aaan4aent 1• not 
capable of preciae 4efinition or aechanical application. ln •• 
•••• it requires a balancing of tb• neecS for the partiaalar 
••arch a9ainat tbe invaaion of per•onal ri9hta tbat the aearch 
entail•-· Bell v. Wolfi1h, 441 u.s. 520, 559 (1979) • .. e al•o 
Jllinoi1 v. Lafayette, 462 u.s. 640, 644 (1983), Delaware v. 
trouae, aupra, 440 U.S. at 654. 

A. Strip II04y -rcbaa 

l)efen4ant• argue that to aaintain ••curity and intercept 
contraband it 1• neceaaary that they be allowed to requeat •trip 
••arch•• of correction• officers baaed on ••r• au1picion. 
Defen4anta alao argue that plaintiff• have no raa1onable 
expectations of privacy within the inatitutiona in light of their 
aigning conaent ton■• 

Correctional in1ti tut ion■ are unique place• •fraught with 
••riou• aecurity 4anger••• Bell v. Wolfish, •upra, 441 u.1. at 
559. W~thin th• wall• of the correctional inatitution, •a 
central objective of priaon a4miniatrator1 i• to aafeguara 
lnatitutional aecurity.• Hunter v. Au9er, 672 r.24 668, 674 (8th 
Cir. 1982). '1':, achieve thia goal priaon a4minietrator■ have the 
raaponaibility •to intercept and exelw!e by all reasonable •••n• 
all contraband emugil•cS into the facility.• 14. -

Xn analysing the lntruaion on th• individual's fou;th 
uendaant lnteraata, there auat be a legitimate expectation of 
privacy. To deteraine if an individual'• expectation· of privacy 

i• legit~aate, there au•t be both an actual au'bjectiva 
expectation and, even aor• importantly, Hud■on v. Palmer, 418 
U.I. 517, 525 n.7 (1984), that expectation ■uat be one ~ich 

_,_ . 
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aociety will accept•• reaaonable. 8 Kat& v. United Stat••• 389 
u.s. 347, 361 (1967) (Harlan, J., eoncurring). 

clft\11•· correction off icera retain certain expeetationa of 
p~ivacy, it ia clear that, baaed upon their place of eaployaent, 
t.beir eubjective expectat.iona of privacy are c!iainiahed w'hll• 

they are within the confine• of the prison. Security • Law 
·Enforcement bployee1, Di~trict Council 82 v. Carey, 737 P.2d 

·1e1, 202 (2d Cir. 1984). We belleve that 1ociety ia prepared to 

accept thi• expectation of privacy •• reaaonable ~lthough 
di11ini1hed "in light of the difficult burden• of aaintaining 
aafety, order and aecurity that our society imposes on thoae who 
ataff our priaon■.• Id. -

'l'b• Supr••• Court baa held that warrantless ••arches •are 
.2!!..!!. unreaaonable under the Fourth Amend~ent--aubjeet only to a 
few •peeifically established and well-delineate4 exceptions.• 
Katz, •upra, 389 U.S. at 357. Zxceptiona have been aad• "where a 
legitimate governmental purpose aak•• the intrusion into privacy 
reasonable.• carey, aupra, 737. P.2d at 203. 

: . 
Jn light of the legitieate governmental intereat in 

aaintaining eecurity at correctional institutions, it i• our 
_view, a■ it ls that of the Second Circuit, that a reaaonable 

~u•picion atan4ard ahould be adopted for atrip •••rchea of 

correction officer■ Whi~• working in correctional faciliti••• 
l!• at 204. Aa thia court atated in Hunter v. Auger, •upra, 
•[w]e.believe that . thi• atandard la flexible enough to afford the 

full aeasure of fourth aaendment protection without po•ing an 

in•uperable barrier to the exerc:i•• of all ••arch an4 'aei cure 
power•.• Hunter v. Auger, aupra, 672 P.2d at 674. 

~ •in 4eacribing con•titutio~ally protected privacy lnt•r••t•, 
the supr••• Court u••• the words •reasonable" and. •1egi tiaate• 

· interchangeably. C&lifornia v. Ciraolo, tJ.S. , , 106 - --



~ . : 'I 

-I A r•a•onable auapicion atandard ha• been upheld •• tile 

appropriate atandard for conduct·ing body ••arch•• of lll priaon 
•1•1toraL '!'horn• v. Jon••• 765 P.2d 1270, 1277 (5th .C:ir. \185) • . 

. oert. denied, __ u .. s. __ , 106 s.ct. 1199 (1986), Bunter •• 

Auger, aupra, 672 P.24 at 674: (2) peraone at t.he country•• 
borderaa United States v. Ogberaha, 771 F.2d · 655, 658 (2d Cit'. 

1985), cert. denied, u.s. , 106 s.ct. 887 (1986): United - -
States v. Asbury, 506 r.~ 973, 975-76 (2d Cir. 1978)1 United 
State• v. Afanador, 567 1".2d 1325, 1328 (5th Cir. 1978)1 (3) 

arreateesr Jones v. Edwards, 770 P.2d 739, 741 (8th ctr. 1985) 

(atrip aearch conducted following arreat for anillal lnali law 
violation): Giles v. Ackerman, 746 F.2d 614, 61S (9th C:ir. 1984), 

cert. denied, u.s. , 105 s.ct. 211, (1985) <•trip ••arch - -of one arreated for ainor traffic offen•••>r Mary Beth o. v. City 
of Chicago, 723 r.2d 1263, 1273 (7th Cir. 1983) ( ■trip March of 

women arrested for aiade■eanor offense•, done while WQaen were 
awaiting arrival of bail aoney): and (4) prison 9uard■ 1 Security 
, Law -Enforcement bployeea, District Council 82 v. Carey, aupra, 
731 F.2d at 203-04: accord Armstrong v. New York State 
Co■■iaaioner of Correction~, 545 r.supp. 728, 731 (N.D.R.Y. 1982) 
(requiring "articulable fact•• aupporting belief that employee 
was concealing contraband on hia person: cf. Gettleman v. Werner, -377 r.supp. 445, 452 (W.D. Pa~ 1974) (reasonable auapicion found, 

I I ' f 

but a federal court ahould -be reluctant to intervene• in priaon · 
•~•inietration aattera). 

Th• reasonable •u1pieion atandard requires officials to baa• 

atrip ••archea on •peci fie objective fact■ and rational 
inferences they are·entitled to ~raw from thoae faeta in light of 

~heir experience. It require■ individualized auapicion 
apecifically directed to the peraon who i ■ targeted for th• ■trip 

aearc:h. Hunter v. Auger, aupra, 672 1".24 at 674-75. Without 
reaaonable, articulable ground• to auar,eet an individual •ploy•• 
of aecreting contrabana on bl• pex:aon, a strip aeareh of that 

s.ct. 1109, 1&16 n.4 (1986). 

_,_ 
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•ploy•• i• •r•••onabl• under the fourth -•nc!Hnt. we thlla 

affira ~h• .diatrict. court•• orc!er regarding ■trip •••rchee of -
oorrectional facility e■ployeea. ·· 

•• · art.nalya l • 

Urinaly•i• ha• been determined to be a ••arch and ••i&ure 
within the •••ning of t~• fourth •••ndaent. Capua v. Ci tY of 
Plainfield, Ro. 86-2992, ■lip op. at 7-8 (D. 11.J. Sept. 18, 
1986), Jon•• v. McKenzie, 628 P.Supp. 1500, 1508-09 .(D. 1>.c. 
1986), Allen v. City of Marietta, 601 P.Supp. 482, 488-89 (R.D. 
Ga. 1985), Storms v. Coughlin, 600 P.Supp. 1214, 1217 (s.D.R.Y. 
1984)1 In re Patchogue-Me~ford Congreaa of Teacher• v. loard of 
Bducation, 505 B.Y.S.2d 888, 889 (N.Y. App. Div. 1986)r City of 
Pala Bay v. Bauman, 475 so.2d 1322, 1325-27 (Fla. Di•t. et. App. 
1985), £!• Everett v. Sapper, 632 P.Supp. 1481, 1484 (1'.D. Ga. 

1986) (no ••arch occurred and there wa■ no fourth uendaent 
•lolation where employee refused to take urinalyaia teat). In 
addition, the Third Circuit ha• implicitly held that th• fourth 
•••nchaent applies to urinalyaia. Shoemalter v. Randel, 795 P.2d 
1136, i1•2 (34 Cir. 1986). 

In Allen v. City of Marietta, 
court• compared urine te■ting to 
bloo4 eample. •Though urine, 

4iacharged from the body ao that 

aupra, and Capua, ■upra, the 
the involuntary taking of a 
unlike blood, la routinely 

no actual [physical] intru•ion 
la required for it• collection," both can be •analyzed in a 
aedical laboratory to diacover numerou■ physiological facta about 
the peraon fro■ whoa it ca•••• s_,apua, aupra, •lip op. at 7. 'l'he 

Supr••• Court ha• he14 that th• involuntary ad11inl ■tration of a 
,blood teat •plainly involve•• the fourth amendment, tdlich 

provides that · • 'the right of the people to be ••cure in their 
I • • 

peraons • • • ehall not be violated.•• (1:mpha•l• added). 
lchmerber v. California, 384 ~.s. 751, 767 (1966) (quoting th• 
fourth aaendaent in part). W• agree with tho•• court• which bave 
he14 that u,tnalyais ta a •••rC!h and ••i&ure within th• •••n~ng 
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of t:he fourth uenc!ment. 

llavinv determined that urinalyai■ i■ a ••arch and aalaur•• ·: 
we loolE to a balancing of •the need to ••arch againat ~­
tnva■ion which th• aearch ent•ila.• caaara, aupra, 387 v.s. at 
537. J:owa Departaent of Correct.ion■ official■ ••••rt a etrong 
need to••• that priaon guard• are not working while under the 
influence of drug■ or alcohol. Official■ argue that prison 

• 
■ecurity deman4a that tho•• wbo have contact with inmate■ ■uat be 

alert at all ti•••· They alao urge that . the uae of dru~• by a 
correction officer ia ■om• po1itive indic•tion that euch officer 
aay bring drugs into the priaon for the use of the inaate. 

Urinalyal• properly admini■tered ia not as intruaive u a 
■trip ••arch or a bl0045 te•t. While the priaon official• have 
the aame legitimate interest in uintaining . pri•on eecurity 
diacuased eupra, the infringement upon the pri'lacy interest of 
correctional . lnatitution employ•••• already diminiahed, i• 
l••••ned. .. Official• bave a legitimate inter eat in aa1uring that 
the acti vitiea of those ,:aployeas who come into daily contact 

! 

with inaatea are not inbibited _by drug• or alcohol anc! are fully 
capable of performing their dutiea. 

In Shoemaker v. Handel, •upra, the Third Circuit up'hel4 
random selection by lot for urine t••ting oi jockey• aa well u 
daily breathalyzer testing. 'l'he court •aid th• atate ba4 a 
••trong interest in aasuring the public of the integrity of the 
~raons engaged in the horse racing indu1try... Shoemal;er v. 
Handel, aupra, 795 F. 2d at 1142. In approving thi• 

•4mini•trat1ve search exception to the warrant requirement, tbe 
court looked firat to a atrong atate interest in conducting an 
unannounced ••arch and 1econd, to a reduction in the justifiable 
privacy expectation of the aubject of the ••arch. Id. We -believe the atate'• interest in aafeguarding the aecurity of it• 
cor~•ctional lnatitutlona ia at· least •• strong as ·it• intereat 
~n aafeguar~ing ~h• integrity of, and the public conf{4ence in, 
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the 'horee racing industry. On December 1, 19$6, the hpreu 
Court denied certiorari ln thi• ca••· __ u.s.i..w. _. 

warr~ntle■a ••arch•• of government uployeaa have been foun4 
reaaonable where the •••rche1 were directly relevant to t~ 
.. ploy9••• perforaance of hi■ 4utiea an4 the to•ernaent'• 
perforaance of it• 4uti••· See United Stat•• v. 81ok, 119 ••24 - ----------------1019, 1021 (D.C. Cir. 19~1): Allen v. City of Marietta, •upra, 
601 P.Supp. at 489-90, anc! ca••• cited therein. We agree wtth 
th• Allen court that urinaly1ea are not unr•••onable when 
conc!ucted for the purpoae of deter■~ning whether correction• 
e■ploy••• are ueing or abusing druga which would af feet their 
abilJty to eafely perform their work within the priaon, •a unique 
place fraught with aeriou• ■eeurity dangers.• Bell v. Wolfi1h, 
eupra, 441 U.S. at 559. In our opinion the ue• of 4ru9a by 

eaployeea who coae into contact with the inmate• in aecU wa oi-
, aaxi■UII aecurity facilities on a regular day-to-day baaia po••• a 

real threat to the eecurity of the prieon. The only way this can 
~ controlled in a aati ■factory aanner ia to per■it liait•4 
uniform and randoa teating. - 'l'he leaat intruaive 1Nthod of doing 
ao i• _through uae of urinalY•••• In our opinion it te alao 
logical tq aaauae tbat employ••• who u■e the drug■, an4 v'ho ooae 
into regular contact with the pri■onera, are more li'kely to 
aupply dru;a to the imaatea, although the trial court did not 
agree with thi• ob■ervation. 

Becauae the in•titutional lntere■t in prison aeeurity ia a 
central one, becau•e urinaly••• are not nearly eo intruaive •• 
body eearches, Sho~maker v. Handel, 608 P.Supp. 1151, 1158 (D.C. 

•.J. 1985), aff'd, 795 P.2d 1136 (3d Cir. 1986), and becau,e thi■ 
li•ited intrusion into the guards' expectation of privacy ta, w• 
believe, one which eooiaty will accept a■ reaaonable, we aoc!ify 
th• diatrict court'• order and hold that urinalY••• -y be 
perfor•ad uniformly or by •Y•~••atic random 1elec:tion of tho•• 
e■p1oyeea Who hav• regular contact with the priaon•r• on a 
day-to-day . basi• in medium or ■aximwa aecurlty priaona. 
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..-iection ■uet not be arbitrary or di ■criainatory. 

' . 

Vri~lya1• teeting within tbe lnatitution•• oonfln••• other 
than •iforaly or by ayatuatic random ••l•~ion of thoa• 
eaployeu •o daai;n~te4, aay be ••4• only on the l>aaia .of .a 

I 

raaeonabl• : auepicion, •••d on epecific objective fact• ea4 
reaaonabl• inferences drawn froa tho•• fact• in 1lgbt of 
experience that th• •ploy•• le then under th• influence of drug• 

. ! 

or alcohol or tbat the e■ployee baa uaed a controlled •ub•tance 
wl thin the twenty-four hour period prior to the require4 . teat. 
The demand for a urine, blood, · or breath apeciman ahould be aade 
only on the expr••• authority of the higheat officer preaant in 
the institution, and the apecific, objective facta ahould be 
disclosed to the eaployee at the tiae the demand is ■ade. Itri~ 
guicSelinea ahould be e■tabliahed ancS fol~owecS to •••ur• 
confidentiality of the reaults of urinalyaia testing. Whether 
the te•ting ia on the liaitecS random ba•i• approved above or on 
the baaia of rea■onable ■uapicion, the equipment an~ procedure to 
be u••d au•t provi4• •ufficient guarantee■ of tru•tworthina•• to 
perait th• authoriti•• to accurately determine the preaence or 
abeence of both 4ruga and alcohol in the urine. The equipaant 
and procedure to be u••4 •hall confor• to tho•• c!eacri'bed and 
approved by tbia court in 82!nce v. Parrier, Ro. 8S-1902 (8th 
cir. December 24, 1986). 

'l'h• trial court liaitec! the right to teat on reaeonable 
auapicion to tho•• ••ployeea who are •then under tb• influence of 
alcoholic beverage■ or controllec! aub■tance■• • We do not agree 
with thia limitation ·and hold that urinaly••• testing ■hou14 al■o 
be perait.tec! where there i• a reaaonable auapicion (as defined 
berain) that controlled eubatanc•• have been u••d within ~I\• 
twenty-four bour period prior to the required teat. 

!'bar• waa evidence that employ••• aay 'have been ••1ced to 
•trip before 9iving a urine apecimen, and there was •om• evic!ance 
auba1tte4 •• to th• raa•on for thi• requirement but it w•• not 
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ooncluaive. we hold that the ••arch policy -•hould not require an 
•ployH , .. to atrip in connection with giving a arln• or blood 

•pecillen; other 1••• lntru■ i •• ••a•ur•• can be taken to lneare 
the ••li41ty of the apeclmen. •• affira the diatrict aoart. •• 
order aa to urine, blood, or breatb ,pecia•n• with the 

aodificationa ••t forth above. 

c. Vehicle &eardbu ~ 

tfhe actor vehicle parking lot for employ••• at Mitchellville 
i• within the area where inaata• are confined. 'l'he parking lot• 
at other correctional facilitiea are on property outaide ~h• area 
within which inaat•• ar• confined. Defendant• argue t.hat they 
have a ai;nificant intereat in aaauring that inaat•• 4o not have 
ace••• t~ cont~aband hidden in vehicl••• 

'l'h• ••arch of a vehicle l• much le•• intruaive than ·• aearcb 
of on••• peraon. Almeida-Sanchez v. United States, 413 o.s. 26&, 
279 (1973) (Powell, J., concurring). C&••• involving "hicl• · 

•••rche• bave reeogniced that an individual•• expectation of 
• • I 

privacy in hi• vehicle la leas than in other property. unitec! ; 
ltatea v. Chadwick, 433 u.s. 1, 12 (1977) r United State• •• 
Michael, 645 l'.2d 2S2, 257 (5th Cir.) (en bane), cert. c!eniec!, i 

454 u.1. 950 (1981). Likewise, any expe~tion of privacy u to · 
. package• or -container• within a vehicle i• c!iminiah_ed. !!!. 

Unitec! States v. ttoaa, 456 u.s. 798, 820 n.26 (1982). By the 
•••• balancing of individual right1 againat the intereet• of the 

I 

correctional inati,tution in aaintaining 1ecurity, we find that it · 
• • ' I 

1• not unreasonable to aearcb vehicle• that are parked within th• · 
inetltution •• confine■ wbere ,they are acc•••lble ~o lnaate_•. 
luch ••arch•• aay be conducted without cause but auat be don• 
uniformly -or by ayateaat.ic random •election of ••ploy••• who•• 
vehicle■ are ~o be eearched. It alao i• not unr•••onal,le to 
••arc'h on a randoa baai•~ aa described aupra, employ•~•• vehicle• 
parked outaide the inatitution'• confines if it. can be abown that ' . 

0

; lnaat•• hav• unauperviaed acceaa to tho•• vehicle■• Any other 
I ' 
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••hicl• •••rcb ■ay be aad• only on tbe baai• of a reaaonable 
•u•plcion, baaed on apaclfic objective fact• an4 reaaonabla 
inferucea · drawn fro• tbo■e facta in light of experience, ~bat 

.the ••hicte·- to be ••arched contain• contraband. We believe · Ual■ · 
1• rauonable in light of Hudson v. Palaer, aupra, in Mhicb t1le 
Supr... court granted prlaon official■ •unfettarec! acce••• ":O 

prl•onera' cell• •• plac•• where inaatee can oonoeal 
contraband. Budaon v. Palmer, •~2ra, 468 u.s. at 527. We a!fira 

. the di•trict court•• order•• to vehicle ••arch•• with the above 
■odificati~n,. 

I 

! . 

! 
it: l>efen4ant• argue that employ••• 

I 

have , no legitiaate expectation of 
•inatitution property. 

wbo aignec! conaent fora• 
privacy on correctional 

lf a ••arch la unreaaonable, a 90vernaent uployer caMot 
require that its eaploy••• conaent to t'hat aearch u • condition 
of nployaent. Pickering v. Board of !duc!tlon, 391 v.s. 513, 
568 (1968), rro•t Trucking co. v. Railroad Commi••ion, 271 u.a. 
583, 593-94 (1926). Arm•trong v. llew York State Colmi ■a!oner of 
Correction■, aupra, 545 P.Supp. at 731. ~ legal ••arch con4ucta4 
pur■uant to voluntary co~••nt l• not unrea•onabl• • _~d c!oH not . 
Yiolate th• fourth uendaent. c:on1ent au•t be given voluntarily 
an4 without coercion determined from the totality of the 
ctrcua•tanc••. Schneckloth v. Buetamonte, 412 U. s. 218, 227 

(1973), United State■ v. ·gye'kan, 786 P.24 832, 838 (8th Cir. 
1986). 'l'h• di•t.ric:t· court 'here •pacifically aade no finding a1 

to tbe voluntarin••• of th• •igning of the con••nt fora•• The 
diatrict cour~ 414 hold that •[aJdvanc• con••n~ to future 
\IIU'eaaonabl• ••arches la not a reaaonable condition of . 
•ployaent. • Mc:Donell •• Hunter, 612 P.Supp. 1122, 1131 (I.D • 

• I 

. la. 1985). We agree. 1'he •tat• aay only u■e a con•ent ton 
I 

which delineate• the rights of the ••ploy••• . con1i ■tent witb the 
views of thia opinion anc! which doe• not require the waiver of 
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any of tho•• rigbta. 

~r the above reaaon•, the diatrict court•• order i• 
afflraed •• ao4ified. 

LAY, Chief Judge, concurring in part and diaaenttng tn part. 

l would affirm the deciaion of the diatrtct court in full. 

I ~ncur witb the majority to the extent that it uphold• the 
di•trict court•• application of the rea•onable auapicion ■tanda~4 
to •ploye•• of th~ etate priaon •Y•t••· i · 4o ■o becau•• t~• ­
diatrict ,court aade factual finding■ that juatify application of 
that atandard to ■trip ••arch•• and to requiring ao■e nploy••• 
to under90 m1nalyaia. However, to the eztent that th• aajorlty ' 
••t• aeide . the factual · findings of the dietrict court, 

.·. aub•titutea aaauapt1ona which are not •upported by tha record, 
and aodifle■ the diatriTt court'• order, l re•pectfully dia•ent. 

: . , .. 
Aa the diatrict court recognized, the fourth uendment ••' 

warrant requirement waa eatabliahed by th• founder• becauae of 
the ooloni•t•• bitter experiences with random ••arch•• eon4uctec! 
by author:iti•• who believed that the interest• of the 110narch 

.were para•ount to the right• ·of individual citi&en■• ••• . -
McDonell v. Hunter, 6~2 I'. Supp. 1122, 1130 (S.D. Iowa 1985) • . 

When individual citi&en• who work for th• ■tata are told that to 
reaain •ploy•~ they au•~ •ubject themaelvea to urinaly••• and ~o 
vehicle eearch•• becauae of the etat•'• ••••rte4 . •ecurlty 

I ' i · ! • · • · 

lntereata, witbQut a demonatration of aub•tantial fact■ 
I I . 

unc!erlyin9 tho•• ••••rtio.~ ol_ neetS, that preciou~ freedoa to 1M 
••ou~• . _frOII unwarranted ;_••arch•• and aei,ure• ,i• aiailarlf 
laplicated. • 



I. 

The funduental principle• aurrounding the fourth uen4aanc 
■till ••rve ua .well. Only with tbe 9reateat caution •hou14 •• 
whittle away !Mlaic conati tutional right•, for we often ec.■a to 
.regret the unfortunate rulings we have aade in ti••• of byetarla 
in the pa•t. ·. compare, e.g., Kore111atsu v. United Statea, 323 t:.I. 
214, 217-19 (1944) (exclusion from areas of the weat coast durl!lg 
world War !I of all persona of Japan••• anceatry held 
constitutional on ground• of _ military neee■aity) and Rirabayaahi 
v. United States, 320 u.s. Bl, 101 (l.943) (finding curfew 

regulation11 imposed against ct ti&ena of Japanese anceatry not 

uneonatitutionally di ■criminatory), with Hobri v. United Stat••• 
782 P.2r1 227, 231-39 (D.C. Cir.), cert. granted, · 107 s. Ct. 454 

(1986) (in treating atatute of limitations i~suea raised by 110ney 
damage■ clai•• filed by Japanese-American World War II intern••• 
or their repreaentati vee, court discusses bf story of litigatiori 
■urrounding their internment and note• that the ••ilitary 
necessity• ground• to which the Supreme Court deferred in 
Hirabaya1hi and Korematsu were found by a aub•equent 
congressional COllllllisaion to be without factual foundation). 
Neither the . environment of the priaon workp14ce nor a well-■eant 
de•ire to etem the uae of illicit drugs ahoulcS be uaecS to tip the 
balance of Pourth Amendment interests in favor of tbe etate . 
witbout factual findings on th• recor4 to prove the inatltution'• 
real needa. 

Search•• of the Peraon - Urina_lY••• 

I join the aajority in holding that urinalysis i• a aearch 
under the fourth amen'dment. However, the majority'• reliance on 
ea2ua v. City of Plainfield, 643 P. Supp. 1507 (D.N.J. 1986), to 

I 

hold that urinaly■ i ■ i• a 1••• lntruai~• ••arch than a blood te■ t 

la ·. ■laplaced. Although the court in Capua did obaerve that DC 

intruaion into the body 1• required ~o collect•. urine aample, it 
also •~ated that urine •i• normally c1laeharged and di■poaed of . ; .. 
under ctrcua•tanc•• that ••rit protection · fr01D arbitrary 
interference." 643 F. Supp. at 1513. '!'hen, quoting frOII the 
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4:latrict co·urt •• opinion in thi• ca••, the court in Capua atatec! 
that •[o]ne 4oea not reaaonably expect to 4iecbarge urine an4er 
oirouutanc•• aaking it available to other• to oolleot ud 
analyse in order to 41acover the peraonal phyaiolOC)'ioal ·•ecre,a 
it llolda. • ~ (quoting 14cDone11, ,12 P. l\lpp. at 1127). a 
•••rch'• lntruaiv•n••• 4oea not binge aerely upon whetber or IIOt 

• peraon •• akin la punctured or boc!y touched in •o•• way, llut 

auat be evaluated in ter■e of the individual'• le9ltlute 
expectation• of privacy in the context in which the aeareb. i• 

con4ucte4. S!:.. KirkEatriek v. City of Loa Angel••• 803 ~-24 485, 
489-90 (9th Cir. 1986) (in coneluc!ing the atrip •••rah•• of 
police officers for inveatigative purpose• are governe4 by th• 
reaaonabl• •u•picion atandard, th• Ninth'Circuit found that the 
fact that a aearch ia conducted reaaonably, without touching enc! 
outaide the view of all persona other than the party perforaing 

the aearch, does not negate the fact that the aearch uy be a 
aignifieant intruaion on the person ••arche4). Aa tbe court in 
capua recognised, •[al urine teat done under clo•• ■urvelllance 

of a 9overnaent repr••entative, regardle•• of 'how profeaaionally 
or courteoualy conducted, 
huailiating experience.• 

. 
ia likely to be• very eabarraaaing an4 
Capua, 643 r. Supp. at 1514. 

Moreover, in axten4i ng tbe ecope of the di• trl ct court•• 
:, 

order delineating the circumstance• under which the towa 
Departaent of Correction• aay require tbat ita uploy••• undergo 
urinalyai1, the majority engage• in de novo fact finding contrary 
both to Pet!. R. Civ. P. 52(a) and to t.he supreme Court•• 
9uidelln•• for appellate review ·••t out in ~deraon v. City of 
Be•••••r City, 470 o.S. 564 (1985). Aa the Supr••• Court •tate4 
in Anderaon, the clearly erroneoua atanc!ard •plainly do•• not 
entitle a reviewing court to r•v•~•• th• fin4ing of ~h• ~rier of 
fact alaply becauae it la convinced that it would have decided 
the caae differently.•: Anderaon, 470 U.S. at 573. "Where there 
are two peraia■ ible view• of the evidence, the factfin4er•• 
choice between them cannot be clearly erroneou■• • Jd. at 574 -(citation• omitted). · 
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Th• aajority aodifi•• the district court'• opinion to hold 
that urinalyeea need not be conducted on a reasonable eaapicton 
ba■ia bit rather •uy be perfor••d uniforaly or by •Y•t•■atlc 

ranc!oa ••l•~_tlon of thoae ••ployeea who have regular contact wt.th 
th• prleonera on a c!ay-to•day baais in ■edium or aaxiaua aecurlty 
priaona.• Ant• at 10. In aupport of thi• holding, the .aa,orlty 
atat•• that •1t ia *•*logical to aaaume that eaploY••• v'ho ue . 
the 4ru;a, and who coma into regular contact with the priaonera, 
are ■ore likely to aupply : drug■ to the inaat••• although th• 
trial court did not agree with thia observation.• !d. The -
■ajority ia plainly aware that the district court'• finding• 
after reviewing all the evidence are to the contrary. The 
diatrict court ■pecifically found that conducting urinalya•• with 
the object of •poa1ib[~yJ * • * discovering who aigbt be uaing . 
drug• and therefore [who) might be 110re likely than other• to 
a■uggle druga to prieonera is far too attenuated to aake aei&ur•• 
of body fluids constitutionally reaaonable.• McDonell, 612 P. 

lupp. at 1130. · Whether identification of employee• who•• urln• 
teat■ poaitively for u1e of controlled substance• al■o indicate■ 
which employees are engac.;ed in ■muggling contraband into the 

priaon i• preci,ely the aort of choice between view• of the 
evidence which the Court in Anderson counsel•~ ahould be left tn 

' 
th• hand• of the trial court. The majority'• ao4ificatlon of th• 

4i■trict court'• order to allow random aearchee of the urine of 
priaon employees who co•• into contact with inmatee, baaed not on 
facta in the record but on de novo findings at the appellate 
level, i• improper and unsupportable. 

'l'he aajority again engage■ in i■permi1sible faetfinding when 
it diaa;reea with the district court•• limitation of the 
l~•titution•• ri9bt to conduct urinalyaea ~ a reasonable 
•u•pic1on ba•i• ~o only tbo■e employee• •then under th• influence 

. I I 

of alcoholic 'beverage• or controlled •ubtancaa.• !!!_ McDone11, 
112 r. Supp. at 1130. ln place of the ■tan~ar4 eetablished by 

th• 41•trlct court, the aajority ·e•tend1 · the ecope of peraia■ibl• 
testing to aituations where there i• reasonable •uapieion •that 
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.oontrolle4 •ubatance• have· been used within th• twenty-four hour 
period" prior to tbe raqui rec! teat.• Ante at 11. IIOt .only le 
·t.hla precl••lY th• •ort of trial court finding to wbic:11 u 
appe11at• court i• inatructed un'1er Ander1on to give cleferenc:e, 
but the majority ■tat•• no reaaona Why the 4iatrict court•• or4er 

aa originally phrased ia clearly erroneous on thi• point.. In 
.. king t.hia ■edification, the ■ajority apparently uauaea that 
uae of controlled •ubs;ancea within twenty-four hour• before a 
test indicate• that th• individual employee•• ability to perfora 
bi■ or 'her job i• iapairecS. Jf •o, then the 4ietrict. court•• 
order •• originally phrased eeema to cover all aecurity rialce 
that aight ari ■e and needa no aodification by this court. 

Yehlcle aearchea 

'the aajority alao improperly JDOdifi•• the diatrict oourt'• 
order to •ztend tbe priaon official•' ability to aearch uployee 
vehicles to incluc!e thoae vehicle• parked outaid• th• prlaon 
confines. Al though no one wan ta pr i•on employ.ea to act •• 
courier• for contraband onto prison property, the fact tbat th••• 
vehicle aearchea ■ight be·. effective in identifying and belting . . 
auch ■■uggling 4oea not aake thoae aearche• reaaonable under the 
fourth aaendment. Moreover, t~• record indicate• that the pr1•on 
acSminiatration ha ■ bean le•• than diligent in taking adequate 
precaution■ to prevent the inflow of contraband onto pri1on 

9rounds by · other aeana. Surely it ia de•irable that ~~• 

inatitution be required to take all 1••• intru•ive •t•P• Po••ible 
to ·•ecure its buildings and grounds before it aay take the 110re 
intruai ve action of randomly eearching i ta employ•••' vehicle•. 
Hor~•• Bud1on v. Palmer, 468 U.S. 517 (1984), provide aupport 
for the aajoritr•• aodifieation of the district court•• orc!er. 
Although Hud1on doe• ~ol? that aearche• of priaoner ~•11• are an . 
••caption to the fourth amendment, ••• 468 u.a. at 530, it ,ia 

. -
crucial to . remember that ~bat ta to be aearch•d here are ~ 
prlaoner cells, but eaplqyee vehicle•• 
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I fully appreciate that the conatttutional right• of lnaat•• 
■u•t be curtailed to •oaa extent baaed upon percei vec! 
in•tltutional needa to aaintain dieciplin• an4 aecurity. lee, 
.e.9., lllock v. autherford, 468 u.s. 576 (1984), Bell v. lfolfi•h, 
441 a.a . . 520 (1979). It i• under•tandabl• that certain 
reatriotion• auat alao be i■poaed on civilian •ploy••• wor:kiAt 
within the _priaon itaelf in order to aaaure the orderly oon4uot 
of the lnaatea. Obvioualy, utaoat loyalty to tb• inatitut!on l• . 
required from the priaon ataff and any eaployee •• failure to 
coaply with necea■ary rule• or actiona which are oth~rwl•• 
haraful to the purpoae of thia inati tut ion ehould lead to _eoae 
'■Ort of aanction. However, the aere fact that• peraon wort• for 
a atate priaon eyatam does not in it•elf juatify depriv!n9 that 
individual of the conatitutiona\ right to be eecw:e in the 
privacy of hi• or her peraon or property. 

What we achieve here ta aiaply to drive another nail into 
th• coffin of discarded individ~al constitutional ripta. Jf a 
priaon 9uard i• tranaferring weapon• or drugs within the confine• 
o~ the prison to prison in·iate•, it i• difficult to believe that 
the well-established principl~ of the fourth aaenc!aent cannot 
ac1\ieve th• neceaeary discipline and aecurity intereata now 

d••••d compelling enough to justify limitation o! etat• 
eaployeae• privacy right• in the priaon wortplaee. -~ urge that 
leaeened privacy atandarda will prevent rule violationa by pr!aon · 
e■ployees i• on thi• recor-! only a concluaory aaaumpt.ion - a 
poor replacement for rigoroua legal reaaonlng baaed on fact• · 
proved in front of a diatrict court. 'l'he district court found, 
baaed on th• record,' ·that the need to ■aintain priaon discipline 
and ••curity juatifi•• urinalyaia only on gro~nda of r•a•onable 
auapicion and uniform ayatematle random aearch•• only of vehicle• 
parked within th~ institution'• eonfin••• Becau•• I believe ~hat 

we ehould defer under th• clearly erroneoua rule to the dlatrict 
court•• evaluation of the recor4 and to ita findin9■ of fact, I 
c1iaaent. 
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l ·N THE UNITED STATES COURT OF APPEALS 

FOR THE FIP'TH CIRCUIT 

No. 86-3833 

NATIONAL T~EASURt E.-"\PLOYEES UNION 
and ARGENT ACOSTA, President, Chapter 
168, National Treasury Employees Union, 

PAGE.02 

Plaintiffa•Appelleea, 

v. 

WI LLIAH VON RAAB, Commissioner, 
United States Custom Service, 

Defendant-Appellant. 

Appeal from the United States Diatrict Court 
for the Eastern District of Louisiana 

( January 14, 1987 ) 

Before RUBIN, RANDI.LL and HIGGINBOTHAM, Circuit Judo••· 

PER ·cURIAM: 

I I 

Thia action was commenced on Auoust 12, 1986, by the 

National Treasury Employ••• Union and an employ•• of the United 
. 

States Customs Service seeking declaratory and injunctive relief 
\ 

against implementation of the customs service's •plan to require 

it• current employees to submit to mandatory collection of their 

- 1 .. 
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urine to acreen for the uae of illegal drugs•• a condition of 

obtaining promotions and advancement in their careere.•l 

Canpla~nt for Declaratory and Injunctive Reli~f at 1-2. Onder 

the drug teati_ng program, perao~s tentatively selected for 

po1iti0ns that (1) directly involve drug interdiction, (2) 

require the carrying of firearms, or (3) involve ace••• to 

classified information, are required to submit to urinalysis. 

Pinal selection and placement into one of ·the· covered poaitiona 

are contingent ul)C)n successful completion of drug screening 

throuoh urinalyais. 2 

On October 27, 1986, plaintiffs moved for a preliminary 

injunction ••u•pending Custom■' urine collection and analysis 

program, pencSing final disposition of this complaint.• on 

November ·14, 1986, the district court, finding that •numeroua 

1 The plan was outlined in the •oruo Screening Program• 
Customs Directive iaaued on August 4, 1986 with an effective date 
of Auguat 11, 1986 <•customs Directive of Auouat 4, 19&6•). 

2 The Customs Directive detailing the drug testing plan 
states that •(d]ruo ■creening is required for any chan;e in 
position, and any competitive staffing action, when such action 
would result in placement in a position covered by the 
prooram.• Cuatans Directive of August 4, 1986 at 2. Current 
incumbents of covered positions are not subject to drug 
testing. A covered positio~ com•• under the druo screeninQ 
program only as it becomes vacant; at wh~ch point the tentative 
aelectee ia subject to druo, screening. .l!t:,. Accor di n;ly, both 
Customs' employee■ selected for promotion or placement to a 
covered position and applicants for a covered position who apply 
frcm outside the cuatoms Service are subject to drug testing. 
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-conat.itutional inf imiti••" plac;aued the Custom• Service'• drug 

testing pr~gram, 3 permanently enjoined the program4 and granted a . 

declaratory judgment that the pro;ram waa unconstitutional. 

On November 21, 1986, the Cuatoms Service filed a notice of 

appeal of the district court's judgNnt and moved in the diatrict 

court for• etay pending appeal. The district court denied the 

atay request on December 3, 1986. 

The Customs Service haa come to this court ••eking an 
C 

expedited appeal and a stay pendi no appeal, briefing wa• 

cmpleted and the motlons submitted on December 30, 19.86. We 

granted the Customs Service• s motion for an expedit~ appeal and 

have scheduled oral arownent for the week of Pebruary 2, 1987. 

For the reason• set forth below, we deny the motion for a stay 

pending appeal, subject to its reconsideration by the panel 

heari~ oral argument in thia case. 

In or~•r to obtain a stay pendino appeal the moving party 

muat demonatrate: (1) that it is likely to aucceed on the meritar 

(2) that it would auffer irreparable injury if the stay were not 

3 The court found, among other thi~s, that the drug testing 
plan was violative of the fourth amendment, the •penumbral rights 
of privacy,• and of due process. 

4 Service,wa• enjoined from conducting 
in the absence of probable cauae. 
•••Onion, Arent Acosta v. Rabb, No. 

8 • 
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-vranted J ( 3) that qrantiR] the stay would not aubatantially bam 

the otber parti••i and (4) that granting the stay would aerve tbe 

public interest. See, e.g., United States v. Baylor University 

Medical Center, 711 F.2d 38, 39 (5th Cir. 1983), cert. denied, 

,,9 u.s. 1189 (1985). However, this court has not applied these 

factors in • rigid, mechanical faehion. .!!.!, Baylor Univerai ty 

Medical Center, 711 r.2d at 39. •Indeed, in Ruiz v. Estelle, 6S0 

F.2d S55 (Sth Cir. 1981), this Court held that the movant •need 
• 

only present a substantial case on the merit• vhen a ••rious 

leqal queation is involved and show that the balance of equities 

weighs heavily in favor of oranting the •tay.•• Baylor 

University Medical Center, 711 F.2d at 39 (citing Ruiz, 650 r.2d 

at 565). 

we note first that the legal .questions presented by thi• 

case are aerioua queationa of substantial import to the Customs 

Service and it• employ••• and to the citizens of this country. 

Further, the Customa service has presented a subatantial ca•• on 

the merits. 

Balanced against the facts that aerious le;al questions are 

presented by this case and that the Custom• service has presented 

a substantial case on the merits are the equities. Bearing on 

the equities are two different conaiderationa. Pirat. as the 

governnent atatea, •.[t)hia 'appeal presents questions of f irat 

impreasion for this Court •• ••• Brief for Appellant and 

- 4 -
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MeJ110randum in Support of Motion for Stay Pending Appeal at i. 

The government further emphasizes •the unsettled ■tat• of the law 

and the ccraplexity of the constitutional i••~s preaented.• 

11:. The correctness of the government'• view i• amply evidenced 

by the diverse analyse■ applied and diverqent conclusions drawn 

by the many courts that have been confronted with the•••• or 

■ irailar questions. 5 

5 see, e-9•• Shoemaker v. Handel, 795 r.2d 1136 (3d Cir.) 
(finding that a minlatrative search exception to fourth amendment 
warrant requireJl'lent applied to urine testing by racing commi'ssion 
of plaintiff jockeys in heavily regulated racing industry aince 
the state had strono interest in assuring public of inteority of 
peraons engaged in racing industry and ■ince regulation of th• 
industry had reduced the justifiable privacy expectation of those 
engaged in it), cert. denied, 107 s.Ct. 577 (1986)1 Division 241 
Amal amated Transit Union (AFL-CIO) v. suac , 538 P.ld 1264 (7th 
Cr. ( n ng no fourt amen~ment v10 at on in urine teating of 
bus driver• who were involved in •serious accident•• or auspected 
of being under influence of drugs or alcohol because, in view of 
transit authority's paramount interest in protecting public by 
ensurino bus operators' fitness to perform joba, plaintiff bu■ 
drivers had no reaaonable expectation of privacy with respect to 
aubmitting to urinalysis and further, because conditions of 
testing were reaaonable), cert. denied, 429 U.S. 1029 (1976h 
American Federation of Government Em fo eea, AFL-CIO v. 
Wein erger, o. 8 - l s.D. Ga. Dec. , eterminino 
that In light of fourth amendment consideration•, plaintiff• were 
entitled to injunctive relief against periodic drug testing of 
civilian employees occupying •critical• po1itiona with Depart•ent 
of Army1 -reasonable suspicion" standard applies)1 Lovvorn v. 
City of Chattanooga, No. CIV-1•86-389 (E.D. Tenn. Nov. 13, l986) 
1llndlng that drug testing ~Y urinalysis of all firefiohtera is 
violative of fourth amendment because •reasonable suspicion" on 
which teating could be ba•ed could not be said to exist and 
rejectinQ city'• augoestion'that court carve out exception to 
reasonable auspicion requirement akin to adminiatrative ••arch 
exception because clearly defined standards to protect an 
individual'• privacy expectation that exist in aesminiatrative 

.. s -
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search cas•• were abaent in this ca•e>, Capua v. City of 
Plainfield, 643 F. Supp. 1507 CD.N.J. 1986) (!indin; mass urine 
testing of fire and police d~partment employ••• unreasonable and 
thus, violative of fourth amendment because there waa high degree 
of -intruaion, --no -aa.feguard of confidentiality, plaintiff a had 
reasonable expectation- of privacy, and there was no 
individualized ba1is or even oeneral job related basis for 
institutinQ aaaa urinalysis, under fourth amendment, urinalyaia 
can be required only on baaia of •reasonable auapicion• which 
•requires individualized auapicion, specifically directed to the 
person who i• tar;eted for the ••arch.•>, Mack v. United States, 
NO. 86-Civ.•5764 (S.D.N.Y. Apr. 21, 1986) (determining that 
urinalysis of FBI agent suspected of drug uae did not violate 
fourth amendment because collecting urine ia minimally intrusive, 
this search was not conducted in public view, plaintiff had a 
diminished privacy expectation as an FBI agent, and FBI has far 
more con1pellino interest in havirg drug•free employeea than do 
other employer■ because drug involvement of FBI employee 
jeopardizes national aecurity)1 Jones v. McKenzie, 628 r. Supp. 
1500 (D.D.c. 1986) (findino fourth amendment violation in drug 

. testing of plaintiff achool bus attendant pursuant to drug 
testing program initiated as result of increase in traffic 
accidents and absenteeism and discovery of ayrin<i•• in restr00111a 
used by transportation employ••• because there was no probable 
cause and defendants had no particularized reason to believe 
plaintiff wa■ a drug uaer, plaintiff bad reasonable expectation 
of privacy frcm aearch which is not, in case of the school bus 
attendant, outweighed by public safety considerations>, McDonell 
v. Kunter, 612 r. Supp. 1122 (S.D. Iowa 1985) (finding fourth 
amendment violation in urinaly1ia drug testing of corrections 
department employees and concludin; that fourth amendment allows 
government to conduct urinalysis •only on the basis of• 
reasonable suspicion, baaed on apecific objective facts and 
reasonable inferences drawn frOfT\ those facts in light of 
experience that the employ•• is then under the influence of 
alcoholic beverages or controlled substances,• possibility of 
discovering drug use by employees ia too attenuated to make 
testing constitutionally reasonable>, Allen v. City of Marietta, 
601 F. Supp. 482 (N.D. Ga. 198S) (finding no fourth amendr.tent 
violation in urinalysis drug teating of •electrical• workers 
auspected of drug use because although ooverment employees do 
not surrender their -fourth amendment rights by virtue of 
ooverment employment, ooverment haa aame rioht as private 
employer to oversee its employees and investigate potential 
misconduct relevant to employee's performance of duties and 
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implementation :and subaeQuent suspenaion of the CuatOlfts Service•• 

drug testing program, in combination with the imminence of oral 

argument, militate against th• oranting of a ~tay at -thia 

particular junctur•. The drug testing program was in place for 

three months before it waa enjoined. Th• program has been atayed 

by the district court'• order for two months. To prevent the 

Customs service fran reinatituting its druo teating pro0ram for 

another three weeks ia not, in our view, hardship sufficient to 

warrant our action when plenary consideration of the motion can 

be afforded by the oral argument panel concurrently with ita 

consideration of the Mrita of this caae. There is, of courae, 

always the poaaibility that any order that this panel might enter 

tOday, baaed on its conclusions about the factor• governing the 

issuance of a atay, might be superseded by a contrary decision of 

the oral argUfflent panel. An on-again, off-again approach to the 

CuatClfflS Ser~ic•'• drug testing program is certainly not in the 

public'• interest, at least not when the lapse of three weeka aay 

eliminate further undesirable turaoil. 

We therefore deny the stay, aubject to it• full recon­

sideration by the panel hearing the merits of this ca••• 

I 

therefore, employee cannot ciaim legitiJ!\ate expectation of 
privacy from searches of that natur•1 here, teats were 
adrniniatered in -employment context as part of ooverment'a 
legitimate inquiry into drug use by employees rather than for law 
enforcement purpoaea). 

- 7 -
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HIGGINBOTHAM, Circuit Judge, -&pecially coneurrings 

I join in the denial of a stay for the 10le reason that a 

pan•l will hear oral aroument in thi• c••• in three weeks, and ve 

do no more than delay full consid•r·at ion of the application for a 

stay until that argument. Even so, it bears emphasis that the 

basia for the district court•• ruling is, at beat, problematic. 

I 

A• the record demonstrates, and as the whole nation knows, 

traffic in illegal drugs with its enormous destruction of life is 

a national problem. Congress recently responded in a manner not 

unlike a response to a military threat, appropriating over Sl 

billion (an increase of 26.41 from the last fiscal year) to the 

customs Service for fiacal year 1987 with funding for 1000 

additional Customs Service personnel. This meana that, with 

turnover, the Customs Service ~uat recruit 3,000 new employees, 

and 1110st hirirw;;i will be for aensitive poaitiona of trust. 

The Cua tom■ service requires druo acreeni no for applicant• 

tentatively aelected for positions that (1) directly involve drug 

interdiction, (2) reQuir& the carrying of firearJna, or (3) 
.. 

involve acceaa to classified information. No screening of 

incumbents or applicants for other positions is required. All 

-1-
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plaint-iff.a · in this case are applicants who assert a con■titu­

tional right to be considered for the thr•• categories of 

••nsitive jobs without a teat conceded to be 1001 accurate in 

proving that they are _ not themael vea uaer• of drug■• It i ■ 

undiaputed that applicants for the sensitive positions requirin; 

the screening are given notice that they will be asked to furnish 

a urine sample, may withdraw their application for the aensitive 

· job, and are allowed to \')rovide the sample, in the privacy of a 

closed bathroan stall after removi~ outer garments in which a 

false aample or adulteratinQ agent might be hidden. The enjoined 
' 

threatened deprivation■ of constitutional riQht are said to be of 

ri;hta of privacy, rights to be free of ••lf-incrimination, and 

due procesa. 

II 

Th• precise privacy interest aaaerted is elusive, and the 

plaintiffs, are, at beat, inexact •• to just what that privacy 

interest is. Finding an objectively reasonable expectation of 

privacy in urine, a waste product, contains inherent contradic­

tions. The district court found auch a right of privacy, but, in 

fairness, plaintiff• do not rest there. Rather, it appear• from 

the plaintiff•' brief that it ia the manner of takino the •ample• 

that is aaid to invade priva<:y, because outer garments in which a 

false sample might be hidden must be removed and a peraon of th• 

same ••x remain• outside a stall while the applicant urinatea. 

-2-
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Yet, apart ·£rem the partial dierobing (apparently not indepen­

dently · challenged) peraons u1i ng public toilet facilitle• 

experience. • similar lack of privacy. Th• right auat then be a 

perceived indignity in the whole proceaa, a perceived affront to 

personal identity by the presence in the aame roan of another 

tmile en;aging in a private body function. 

It ia suggested that .the testing prooram reate on a 

generalized lack of trust and not on a developed auapicion of an 

individual applicant. Necessarily there is a plain implication 

that an applicant is part of a group that, given the demand• of · 

the job, cannot be trusted to be truthful about drug uae. The 

difficulty ia that juat auoh distrust, or equally accurate, care, 

is behind every background check and every •ecurity check1 indeed 

the information gained in tests of urine ia not different from 

that diacloaed in medical records, for which consent to •~amine 

1• a routine part of applications for many aenaitiv• government 

posta. In ahort, oiven the practice of testing and backgrouncS 

checka required for ao many government jobs, whether any 

expectations of privacy by these job ap~licants were objectively 

reaaonable ia dubious at beat. certainly, to ride with the cops 

one ought to expect i1t9uiry, ard by the surest means, into 

whether he 1• a robber. 

Finally, reliance upqn penumbral rights of privacy adda 

nothing. The content and dimension of such rights are difficult 

-3-
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to define,. ,·• .t b•~t. At the ~•aat, we know that auch ri9hta of 

privacy have been largely co~fined to 11atter• of family ■uch •• 

•child rearino and education," "family rela t~onahipe, • •procrea• · · 

tion,• •urriage,• •contraception• and "abortion,••• well•• th• 

•right to decide whether or not to beget or bear a child.• 

Bowers v. Hardwick, 106 s.ct. 2841, 2843-44 ( 1986) (citation• 

omitted). I reco0nize that the Supreme Court baa also apoken in 

term• of an •individual'• dignitary interest• in peraonal privacy 

and bodily integrity.• Winston "• L••• 105 s.ct. 1611, 1617 

(1985). But the Winston court dealt with an intrusion into the 

body (surgical removal of a bullet). The court bala need the 

goverMent' • need against the extent of intrusion into the body 

in a coercive environnent. Speaking of "di;nity interests• out 

of context is not helpful. Giving .the expansive reading claimed 

for it would implicate testing of intelligence and aptitudes. 

Many fitness tests would in this broad aense, disclose private 

matters that are potentially more distructive of •personal 

di;nity•--inquiries, if we succomb to deciding cases by rhetoric, 

more justifiably called Orwellian than the t••tino of urine. 

surely, the Constitution does not forbid auch routine testing for 

f itnesa. 

III 

Reliance upon the fourth al'\endment suffers from another 

related problem. There ia a substantial qu••tion whether 

_,_ 
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requiri~ ·the •amplea •• a condition of hire for the three job 

categories ia a •earch or •eizur• at all. It seems odd to tblnk 

of a 9overnnent •o•nt aa •aeizingw urine by requiring the ••Pl• 
•• a condition to consideration for a ••nsitive job applied ·for 

with full notice of the requirlfflent. But it la argued, govern­

ment may ·not require • waiver of constitutional r ighta •• a 

condition of employment. Aoain., such an abstraction sheds 11 ttle 

light. on this problem, it begs the question of what right. If 

tht ooverrirtent has the riQht to inaist upon proof that ita 

policemen of drug dealers not be drug users, and surely it does, 

the reaaonableneaa of any invasion of right ard the correlative 

reaaonablenesa of the expectation of privacy ia a function of the 

relevance of the job requirlll'llent to the job to be done. 

Certainly it is permissible, even essential, that peraons 

selected for th••• jobs not be users of illegal drug•• The 

deciaion by the executive branch that this testi no . ia necesaary 

protection of its interest is entitled to some deference and I 

find no record baaia here for a substitution of judicial 

judgment. 

The ooverm~nt·, as an employer, is different from a private 

employer, of course, but not in all respects. !!!. Connick v. 

Myers, 103 s.ct. 1684 ( 19 8.3). An anarchiat • s political view i• 

protected by th• first amendment. But I would not suppose that 

his constitutional protection extends to the riQht to be an PBI 

-s-
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agent. Th• point is that the goverr,nent • • intereat •• an 

employer in fit employ••• aay al_low it to deny employment when it 

cannot•• a aoverei;n attack other consequences to the protected 

view. 

Courts have sustained drug acreening for railroad flfflployees, 

Brotherhood of Maintenance v. Burlington N. R.R., 802 r.2d 1016, 

1023 (8th Cir. 1986), au■tained urinalyais drug testing for 

jockeys, Shoemaker v. Handel, 795 F.2d 1136, 1142-43 (3d Cir.), 

cert. denied, 107 s.ct. 577 (1986) (when jockeys chose to become 

inYolved in this perva ■ ively•regulated business and accepted a 

state license, they did 110 with the knowledge that the Ccmmieaion 

would exercise its authority to aaaure public confidence in the 

integrity of the industry), sustained requirements that partici­

pants in AFDC programs aubmit to home visits by Welfare Work~r•, 

,!!tman v. James, 4oo ·u.s. 309, 326 (1971); sustained pre-boarding 

inspection of airline ~aaaengers, Uni~ed States v. Skipwith, 482 

r.2d 1272, 1276•77 (5th Cir. 1973). Nor does the fourth amend­

ffient prohibit the goverrnent frail insisti~ that its contractors 

consent to •earehe•• Zap v. United States, 328 u.s. 624, 628 

(1946), vacated on other Qrounda,. 330 u.s. 800 (19~7). 

IV 

Th• district court, a1aparently aua aponte, also concluded 

that the propQ■ed drug screening would violate the aelf-
' 

incrimination and due proe••• clauaes of the fifth amendment. To 

-6-
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privil•~e against •elf-incrimination, it waa in error. Th• 

privilege protects an accused only from being ccnpelled to 

·t -••t-ify .against himself, or to provide "evidence of a teatiaonlal 

or c011aunication natur••• If withdrawing blood does not violate 

th• fifth -amendment, Schmerber v. California, 384 u.s. 757, 161 

(1966), the aamplino of urine would seem to be a fortiori an 

easier case. 

The district court found, and it appears to have been 

without any auggestion by plaintif·fa below, that the test• were 

so unreliable aa to deny applicants due proceaa of law. No court 

has ever held that the combination of teats uaed here deni•• due 

proc•••• The conclusion is either without record baa is or ia 

directed toward the possibility of error• by the laboratories 

such•• an error in identifying a specimen. Such risk 1• present 

in moat laboratory evidence. Finally, and apart fr011l the fact 

that the evidence of reliability point• to the opposite 

conclusion, the district court overlooked the procedure in , place 

that allows an applicant who disagrees with te•t reaulta to have 

the sample teated by another laboratory. 

V 

The district court haa shut down th• hirini; of persona found 

by congr••• to be necessary to combat the illegal importation of 

druoa. I do not lightly discount the considered judgment of a 
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district judge ·and my concerns respond to th• eubmiaaiona of ~h• 

parties aade in an emergency application for stay and without the · 

benefit of oral arg\.lfflent. Perhapa more will _be developed, but l 

remain profoundly skeptical. 

• I 
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MEMORANDUM FOR 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

January 6, 1987 

PETER J. WALLISU 

ROBERT M. KRUGU--,Mr--­

Evans v. Casey 

I am attaching an explanation of the settlement of Evans v. 
Case~, No. 86-1217 (E.D. Pa. 1986), the challenge to the drug 
testing program instituted by postal facilities in Philadelphia. 
The narrative was prepared by Tom Barba at the Justice 
Department in response to my request. Tom advises that it 
should be treated as attorney-client material. 

According to the narrative, the Philadelphia program was 
instituted without the knowledge or approval of the USPS 
national or regional headquarters. The program, like other 
unsanctioned programs in regional postal facilities, required 
only those persons being seriously considered for employment to 
submit to urinalysis. As such, one might have expected the 
program to withstand legal challenges based upon the relatively 
low Fourth Amendment interest which the Justice Department 
ascribes to job applicants. 

The lawsuit was settled, however, primarily because of a lack of 
program standards and supervision. Apparently, the programs 
were vulnerable to attack based upon such factors as the 
intrusiveness of the testing, the lack of scientific or 
technical guidelines and the lack of procedures to protect 
confidentiality and privacy. Tom notes that USPS was unwilling 
to defend the Philadelphia program or other unsupervised 
programs. The Justice Department approved the settlement on the 
expectation that USPS will develop and implement a nationwide 
program based on the Executive Order. 

Attachment 



FACTS 

In January 1985, without the knowledge or guidance of either 
the regional or national headquarters, the Philadelphia Post 
Office and the Philadelphia Bulk Mail Center initiated a practice 
of requiring all persons being seriously considered for 
employment to submit to urinalysis for the purpose of detecting 
use of controlled substances. The requirement applied only to 
applicants who had reached the point in the hiring process at 
which they had passed the necessary written examinations, had 
completed the appropriate interviews, and were being examined for 
fitness and suitability. When the program was first initiated, 
the urinalysis was conducted as part of the routine physical 
examination given to applicants who were about to be hired, but 
later, evidently to avoid inconvenience and the cost of 
unnecessary medical examinations, the urinalysis was administered 
before the physical. A positive result on the urinalysis 
constituted grounds to reject an applicant, but in most cases the 
applicant, upon submitting an appeal, was administered a second 
urinalysis and was hired if the result was negative. 

Each of the eleven named plaintiffs was rejected for 
employment because of a positive result indicating presence of a 
controlled substance. Each of them alleges that he or she had 
passed or satisfied all other requirements for employment and 
would have been hired but for the urinalysis results. 

Plaintiffs allege that the urinalysis requirement violates 
the First, Fourth, Fifth, and Ninth Amendments to the 
Constitution of the United States. In addition, they allege that 
the program violates the Rehabilitation Act of 1973, 29 u.s.c. 
§§791 et seq.; however, only one of the named plaintiffs 
commenced administrative proceedings under the Act. Their 
Complaint seeks a permanent injunction prohibiting the urinalysis 
program, immediate hiring of themselves and all persons similarly 
situated, and, for the individual plaintiffs, back pay and 
seniority credit. To date, eight of the eleven plaintiffs have 
successfully appealed and have been hired or offered employment. 

DISCUSSION 

Before the commencement of this civil action, both the 
national headquarters of the United States Postal Service and th e 
headquarters for the Eastern Region, which comprises an area of 
eight States, were unaware that urinalysis programs had been 
instituted by the postal facilities in Philadelphia and 
throughout the remainder of the Eastern Region. Each facility 
had initiated and operated a program without the knowledge or 
guidance of any supervisory authority, so that there were no 
uniform standards or procedures, except that in all cases the 
urinalysis requirement was limited to applicants. 



Because of the haphazard fashion in which the individual 
programs had been developed, the public controversy attendant to 
the effort by the Administration to establish a comprehensive 
urinalysis system, and the fear that the lack of effective 
supervision could lead to an adverse decision, the Postal Service 
concluded that it would be preferable to settle rather than to 
litigate this action. The Postal Service felt particularly that 
any urinalysis program should be subject to uniform procedures 
and guidelines established at the national headquarters level. 

The settlement proposed by plaintiffs and the Postal Service 
is generous but reasonable. Each of the named plaintiffs will 
receive a lump sum payment of $5000, and the Postal Service will 
pay attorneys' fees of $12,000, for a total monetary settlement 
of $67,000. Plaintiffs had previously advised us that the 
average lost pay was over $9,000 per plaintiff and that their 
estimated costs and fees, as of August 1986, exceeded $14,500. 

In addition, the Postal Service will terminate the 
urinalysis requirement in the Philadelphia Division on December 
5, 1986, and will not reinstitute any such program in the future 
except pursuant to procedures and standards established by the 
national headquarters. The three named plaintiffs who have not 
already been hired will be offered employment immediately 
provided they meet the standard suitability and fitness 
requirements. 

Finally, the Postal Service will agree to the certification 
of a class consisting of all persons who applied after January 1, 
1985, and on or before November 21, 1986, for employment within 
the Philadelphia Division of the U.S. Postal Service and who were 
rejected or denied employment solely on the basis of a positive 
result on a urinalysis to detect the presence of a controlled 
substance, or metabolite of a controlled substance. The Postal 
Service estimates that about two hundred persons, many of whom 
have already been hired, fall within the class descript i on. The 
class members will be given priority placement on the hiring 
register, and will be offered employment as positions become 
available, provided they meet the standard requirements of 
suitability and fitness. References in the individual f iles to 
the urinalysis requirement and to the results will be expunged . 

The Postal Service's dissatisfaction with the existing state 
of affairs, its unwillingness to defend the unsupervised 
amalgamation of programs, and the prospect of an adverse judgmen ~ 
that could hamper any future plans to institute a properly 
supervised program and which could taint the Administration's 
efforts in this area make the class relief appropriate and 
reasonable. Furthermore, a positive aspect of the settlement 
proposal is that the class relief is limited to the Philadelph i a 
area rather than to the entire Eastern Region. Certification o! 
a region wide class could have led to a class consisting of 
several thousand. Although it is not part of the explicit 
settlement agreement, the Postal Service is terminating all 
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programs throughout the Eastern Region. Assuming that no further 
litigation is commenced elsewhere in the region, this settlement 
will dispose of the controversy with relatively little disruption 
to the Postal Service's normal hiring process. 




