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THE WHITE HOUSE 

WASHINGTON 

November 17, 1986 

MEMORANDUM FOR PETER J. WALLISONj/ 

FROM: ROBERT M. KRUGER~k 

SUBJECT: Court Cases Involving Drug Testing Programs 

On November 14, 1986, Judge Collins of the United States District 
Court for the Eastern District of Louisiana enjoined and declared 
unconstitutional the drug testing program implemented by the 
United States Custom Service on July 21, 1986. This case, 
alongside rulings by district courts in Tennessee on November 15 
and New Jersey on September 18, declaring unconstitutional drug 
testing programs covering municipal police and firefighters, are 
likely to prompt questions about the viability of the drug 
testing programs authorized by the Executive Order issued on 
September 15, 1986. 

I think the response that the White House should make to 
questions about these cases is clear, at least in the short 
term. */ The Customs Service's case is likely to be appealed 
and, as such, it would be inappropriate for the President, or his 
spokesmen, to comment on the decision. The White House should 
note, however, that Custom's drug testing program and, obviously, 
the programs involved in the municipal police and firefighters 
cases, were not implemented pursuant to the Executive Order. (We 
must be careful, however, in distinguishing the Customs case, not . 
to jeopardize its appeal, i.e., not to suggest that the program 
is particularly intrusive, etc.) Our most important task, I 
believe, is to prevent the legal debate over drug testing from 
obscuring the broader message and many other initiatives which 
the Administration has put forth regarding drug abuse. 

At your request, I will restate this approach in a memorandum to 
the Press Office or the Public Affairs Office. For your own 
information, I have provided a summary and a copy of the Customs 
case. I expect to receive the Tennessee decision tomorrow and 
will follow that up with a memorandum reviewing that case as well 
as other recent decisions. 

*/ Judge Collins also has before him the challenge by the 
National Treasury Employees Union to the Executive Order. 
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NTEU v. Von Raab 

Judge Collins resolved a number of jurisdictional questions in 
favor of the NTEU in order to reach the merits of the Customs 
case. Substantively, he found that the Customs Service's drug 
testing program violated the Fourth Amendment's protection 
against unreasonable search and seizure, the Due Process and 
Self-Incrimination Clauses of the Fifth Amendment and "penumbral 
rights to privacy" guaranteed by the Constitution. 

Judge Collins' opinion is largely conclusory. He deems the 
analysis of urine specimens a "search" and the mandatory 
collection of urine samples a "seizure" within the Fourth 
Amendment. He finds that "the legitimate government interest in 
a drug free work place and work force" does not outweigh Customs 
workers' legitimate expectation of privacy in their urine. In 
conducting this balancing test, Judge Collins attaches very high 
privacy interests to the excretion of bodily fuilds. He does not 
consider how that interest might be qualified in the employment 
context or particuarly among employees in "covered -positions." 
(The Customs program requires that workers who seek promotion 
into certain "covered positions" submit to drug screening.) In 
fact, he fails to discuss the government interest at all in 
connection with his Fourth Amendment balancing analysis, noting 
only that testing is authorized in the absence of probable cause 
or reasonable suspicion. 

Judge Collins rejects the contention that Customs workers 
"consent" or voluntarily waive their constitutional rights where 
their employment or other benefit is conditioned on submission to 
an unreasonable search. 

Noting that Customs workers are required to provide urine as well 
as information about medication and recent contact with illegal 
substances, Judge Collins finds that the Customs program violates 
the Fifth Amendment's prohibition against involuntary 
self-incrimination. He distinguishes Schmerber v. California, 
384 U.S. 757 (1966), which held that withdrawal of blood does not 
compel an accused to testify against himself, asserting (1) that 
there was probable cause to arrest and charge the defendant in 
Schmerber, (2) that the provision of medical information is 
"testimonial and communicative" and (3) that urinalysis, with its 
attendant invasion of privacy, is more intrusive than blood 
extraction. 

Judge Collins f inds that the Customs program "unconstitutionally 
intereferes with the penumbral rights of privacy held by Customs 
workers, citing Griswold v. State of Connecticut, 381 U.S. 479 
(1965) (right of married persons to use contraceptives) and Roe 
v. Wade. The specific interest Judge Collins seeks to protect is 
the excretion of bodily wastes in private. 



- 3 -

Crediting an affidavit from a Customs worker describing a near 
error in labeling his specimen and an affidavit from a 
toxicologist, questioning the reliability of drug testing 
procedures (but apparently conceding that confirmatory testing 
and strict handling safeguards and procedures could ensure 
reliability), Judge Collins finds that drug testing denies 
Customs workers due process of law. 

Towards the end of his opinion, Judge Collins questions whether 
any legitimate government interest exists to justify drug 
testing. In so doing, he notes a statement by the Commissioner 
of Customs that the Customs Service is largely drug free. 

Finally, Judge Collins suggests that the government must obtain a 
warrant if it seeks to obtain evidence against that suspected of 
drug use. This last statement reflects a broader theme running 
throughout his opinion. Judge Collins does not acknowledge any 
distinction between the state as sovereign and as an employer. 
He views the Customs Service's drug testing program as if it were 
designed to elicit evidence of a crime for subsequent 
prosecution. Under this approach, the Self-Incrimination Clause 
would prevent government employers from obtaining background 
information from job applicants related to their commission of a 
crime. 
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SECTIO■ •c• 

• • • • * • * • • * • • • • • 

Th• Court i• pr•••nted with a Notion by t.h• defendant. to 

Diand.•• thia action on the ground• that, (1) v~~u,ctoea not. li• 

in thia Diatrict, (2) plaintiff• lack •tandin9 to bring thia 
' . 

action, (3) thi• Court lack• juriadiction OYer thi• diaputer 
• and (4) plaintiff• have failed to atate a claim upon which 

relief •Y be granted. Plaintiff• oppoa• the Not.ion to Diuai•• 

and have aoved for preliminary injunct.ive relief. With tile 

concurrence of all partiea, purauant. t.o aul• 65(a)(2) , the 

court ha• con■olidated hearing on the Notion for Prelialnary 

Injunctive aalief with Trial on the Nerita. The partiee filed 

nwaeroua ezhi))ita into the record, but did not call any live 

• 

witn•••e•• 'l'h• parti•• agreed that no conteated fact• ware 

pre1ent.ed. A.Qcordi119ly, the Court. •k•• it• finding• baaed upon 

the uncontrovert.ed fact• and exhibit• filed into the record • . 
Wor reaaou ••t fort.h below, ~h• Court find• that venue i• 

proper in the la•tern Diatrict. of Louiaiana, ~ha~ t.h• plain~itfa 

have ■tan4ift9 to ~rin9 thia action, that. juriadiction i• properly 
-JUl.-·---

veet■d in federal diatrict court, and that plaintiff• h•llFROCtSS.-.__ 

'-1t.~~~ a.a_ 



atated a valid claim for relief. The Court find• that the drug 

te■ting plan ~t i•~u• violate• numerou■ provi■iona of the 

United State• Conetitution and mu■t be enjoined and declared 

uncon•titutional. Accordingly, th• Motion to Dimni•• i• DDIBD, 

and th• Petition for Injunctive and Declaratory Relief 11 GIANTID. 

The Druq Te•tin9 Plan 

Thia action baa been brought in federal diatrict court 

•••king an injun~ion to block the United State■ Cuat01D9 Service 

frcm further urine collection and analy•i• •• a pan of a •dru9-

te■tin9• program impl-.nted on July 21, 1986. The drug te■ting 

plan require• that United Stat•• CU•toma lervic• woner• who 

•••k promotion into eertain enuaerated •covered poaition•• 

ew:.it to drug ■crNning throu9h analy•i• of their urine. 

• 

•0rug acreening through urinalyai• i• a condition of employment 

for plac•ent into poaitiona covered by the progrua.• cu■tOlll9 

Directive on Drug Screenin9 Program, Plaintiff•' Exhibit •o• 1 

at 1. Cu•tcae anploy••• who teet poaitive through drug acreenin9 

•are ■ubject to loe■ of conaideratlon for th• poeition applied 

for ••• [andJ ••• are aubject to r-.oval frcm the ■ervice.• 

Plaintiff•' Exhibit Ho. 1 at 11. Any tentative ••l•ct•e for 

the prcnotion who refu••• to undergo drug acreeni119 ■will lo•• 

con■ideration for that po•ition.• Plaintiff•' Exhibit so. 1 at 

11. Urine aampl•• are ~••ted by uainv immunoaaaay ••well•• 

9aa chrcmato9raphy/••• ■pectromet.ry techniqu••• Plaintiff•' 

Bxhi~i~ &o. lat 3. A collec~or ia actually phy■ically preaent 
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in the lavatory during th• urination proceaa, though obaervation 

1• auppoeed to be •c10•• but not 'direct.•• Plaintiff•' Exhibit 
• . 

so. 1 at~- On• Cu■toia■ wor>ter who ha1 already been teated 

deacribed the procedure ae follow•a •Th• laboratory repr•••nta­

tive accompanied each of u■ into the re•trOOID, on• by one. He 

placed 1ome dye into the urinal and then atepped behind a 

partition • . Th• repr•••ntat.iv• waa able to obaerve ma from my 

ahouldera up frcm behind the partition while I urinated into 
,, 

the ■ample jar.• Affidavit of Lee Crua, Plaintiff•' &xhibit 50. 

5 at 3. Prior to voiding into the ■ample jar, aubjec:t• are 

required to fill out a pre-teat form atating -dicationa taken 

within the la■t thirty day• and any circwutancea in wbich the 

eubject may have been in contact with ill99al •ub•tancee over 

t.h• laet thirty day,. Plaintiff■' Bzhibit Ro.lat 5. 

• 

Having diacuaaed the dnig teating plan at ia■ue, the Court 

will now focu• on defendant' ■ Motion to Di•mi.••· 

Venue Li•• ln Th• Ba1tern Diatrict Of Louiaiana 

Venue 1• proper in the Baatern Diat.rict of Louiaiana. 

Under Title 28 United Stat•• Code ••ct.ion 139l(e), •A civil 

action in which a defendant i• an officer or •ployee of th• 

United stat•• or any agency thereof actift9 in hie official 

capacity ••• •Y• except•• otherwi•• provided by law, be 

brought in any judicial di ■trict in which ••• (2) the cau•• 

of action aroae, or ••• (4) th• plaintiff reaid•• if no real 

property 1• involved in the action.• Both aub••ction• aupport. 

-3-



venue in tbi• Di ■trict. 'l'he Pifth Circuit ha• held that a 

eau•• of .action can ariae in aeveral forwu for purpo••• of 

venue, and that "th• court ■hould not oppoae the plaintiff'• 

choice of venue if the activiti•• that tranapired in the diatrict 
• 

where •uit i• brou9ht were not inaubatantial and th• forum i• a 

convenient one, balancing t.h• equiti•• and tairneaa ~o each 

party.• Plorida Nur■ing Home Aaaociation v. Pas~, 616 r.2d 

1355, 1361 (5th Cir.), cert. denied (a• to venue i•aue), 449 

u.1: 872 (1980), . rev'd on other 9rounda, 450 u.a. 147 (1981). 

Th• cuatoma Service houae• it• headquarter• for~• entire 

South Central Region in sew Orl•an•• Hundred• of Cuat.aaa 

employ••• are located int.he &aatern Diatriat of Louiaiana. • 

Dtploy••• frcm thia Di•trict will be required to uJc• 4n9 
• 

teet• her• to receive prOIIIOtiona t.o covered poaitlona. Act.iviti•• 

that will tranapire in thia Diatrict where the auit. ha• IMaen 

brought ar• not inaubatantial. 'l'h• Court. r•j•~• 4efendant.'• 

reatrictiv• notion t.hat the only forum in Which the dna9 teatin; 

plan may be challen9ed i• waahin;ton, D.c. While the CU•toma 

Directive may have been conceived and drafted in Waahin;ton, 

D. c. , the great bulk of Cuat011111 employ••• who are aUbj•~ to 

the program are outaid• of Waahington, o.c. and will be teated 

outeide of .lfaahington, D.c. Act.ivitie• in the Ea■tern Diatrict 

of Louiaiana contmplated under th• drug teating plan are 

aubatantial. 

Th• defendant ha• failed to cite a ain9le factor that-~•• 
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thi• an inconvenient forum. Th• United Stat•• ha• attorney• all 

over t.h• country, includin9 'th• Eaatern Diatrict of Louiaiana. 

While Cuatoma i• di ■appointed t.hat plaintiff, Rational Tr•a•ury 

lmployee• Union (HTZU), ezercia-1 it.a unqualified right. under 
• 

Federal Rule of Civil Procedure 41(a)(l)(i) to voluntarily , 

dilmiaa an earli•~ agtion it broup~ in ~h• Diavict. of ColWllbia 

before anawer waa tiled, Cuatcma could have prevent.ed t.hi■ by 

filing an anaw.r before the ll'l'EU had an opportunity to voluntarily 

diuai••• By chooain9 to eaerci•• it■ right. under Ped. a. Civ. 

P. 12(a) t.o delay•• lon9 •• 60 day■ betor• anawerin9, the 

defendant. lo■t an opportunity t.o prevent. a voluntary dieai•••l 

of plaintiff IITZU•• •~ion broupt. in Wa■hingt.on, D.c. Baviq. 

choaen to delay t.h• filing of an anawer, the defendant. ,annot 

now ooaplain t.hat. plaintiff exarciaed it.a ript. to ~lant.arily 

diai•• in WaahinQt.on, D.c. before i••u• waa joined, and to 

refile in th• laatarn Dietrict of Louiaiana. 

Venue aleo lie• in the katern Di■trict. of Loui■iana under 

Tit.la 28 United It.ate■ Code ••=ion 139l(a)(4) becau•• •t.h• 

plaintiff r••id••• int.hi• Diatrict. '1'h•r• are two plaintiff■ 

in thia act.ion, t.he Sational Trea■ury Employ••• Union and 

Argent. Acoet.a. Plaintiff Argent Acoata, Pr••ident of llTZU 

Local 168 (which baa it.a Office in B.w Orleana) ia a reai4ent 

of thi• Diet.rict, aa are -,•t. of t.h• employ•••· h• repre■ent■ in 
' 

thia action. Moreover, at. l•••~ on• court ha• held that. a 

labor organisation •r•■id••• wherever it.1 individual member• 

-5-
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a·r• for purpo••• of Section 1391 (e) (4). Columbia Power Trad•• 

Council v. u.s. Department of EnerqY, 496 p. supp. 186, 189 

(W.D. Waah. 1980), ~•v'd on other ground■, 671 r.2d 325 (9th 

Cir. 1982). Finally, even if IITIU proper did not •re1id•• in 
• 

thie Di ■trict, numerou■ c011rt■ that have oonaidered the i■■ue 

·have concl~•d that S•ction 139l(e)(4) doe■ not require !.ll, the 

plaintif fa to reaide in the forum, but only one. · Section 

139l(e)(4) permit■ an action to be brought again■t the federal 

government by plaintiff■ frm 110re t.h~n one diatr1ct, in ey 

dietrict in Which at lea■t on• of the plaintiff• re■i4ea. 

Exxon Corporation v. PTC, 588 P.2d 895, 898-99 (3d Cir. 1978), 

Santa Fe International Corp. v. Watt, 580 ~- aupp. 27, 21 • 

n. 4 (D. Del. 1984)°, Dow Chemic:al v. Conaumer Product Safety . 

Conni■aion, 459 ,. Bupp. 378, 384, n. 4 (w.o. 1,a. lt78). 'l'h• 

Court conclude• that venue 11•• in the zaatern Dietrict of 

Loui ■iana under both lection• 130l(e)(2) and (e)(4) of Title 28 

United lta~•• Code. 

'l'h• Rational 'l'reaauH lm~n··· Union 
Haa Standing fo Ir n9 • Actlon 

• 

In ita brief in aupport of it• Motion to Dimnia■, the 

defendant contended that the ITTIU lacked atanding t.o brin9 th• 

ilUl~ant lawaui~ on behalf of i~• ... bera. Although the de~endant 

conceded the etanding i••u• at oral argument■, . ~• Court. 

adcSre••e• it neverth•l•••• 

A very recent Opinion of the United State• Supr•e Court 

-6-



compel■ the finding that the NTEU ha• ■tanding to bring thia 

action. Intetnational Union, United Automobile Aero•pace, and 

Agricultural Implement Worker• of Am~ica v. Brock, 54 IM 4764 

(Augu■t 19, 1986), held that a union Who•• member• claimed that 
• 

they w•r• eligible for benefit• under the 1974 Trade Act baa 

atanding to bring a federal court lawauit on behalf of th• 

aambera challenging the aecretary'• interpretation. Th• Supreme 

Court applied th• three-part teat from Runt v. Waahinqton ApPle 

Advertiaing Cornmi••~on, 432 u.1. 333 (1977). Runt held that an 

•••ociation ha• •tanding t.o bring •uit on behalf of it• amber• 

whena (1) ita member• would otherwi•• have atandi.Af to aue in 

t.heir own right, (2) the int.•r••t• it •••k• to prot.ec:t. are 

germane to the organisation'• purpoae, and (3) neither the 
• 

• 

claim aaaerted nor the relief requeeted require• Ue participa­

tion of indivi4ual mambera in the laweu.it. In the bat.ant 

litigation, individual JITEO ■amber• would otherwiae have ■tandinv 

to au• in their own riCJht. 'l'he intere•t• the IITEU aeeJte to 

protect are 9enane to the organisation'• purpoae, n._ly, 

protectin9 union muabera from 4egradation, harm, h\lllliliation 

an4 lo•• of prcmot.iona or joba. Reither the claim aaaerted by 

the ■TBU, that the drug te•ting plan violate• con•titutional 

protectiona, nor the type relief requeated, a permanent injunc­

tion, require• th• participation of individual aeml:>er• in 1:.h• 

lawauit. Applyin; Brock and~ to the fact■ of thi• ca••• 

the Court conclu4ea that the RTEU ha• atan4ing to object to th• 

-7-
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drug teating program. 

The.Court Has Juri•diction Over Th~• Diapute 

Th• defendant'• next argument in favor of di•mi•••l ia 

that thia Court lack■ juriadiction to entertain thi■ diapute • . 
Defendant contend• t.hat thi■ action muat be r••olved according 

to the Civil Service Reform Ac~ (CSRA), which preclude■ di1trict 

~ourt jurisdiction over federal labor relation■ diaput••· . 
According to the defendant, the teating program con■titut•• 

a new -condition of employment.• It i• th• defendant•• poaition 

that the plaintiff■ mu■t, therefore, attempt to charactari&• 

the pr09ram a■ a •negotiable• employment practice with the 

Pederal Labor Relation■ Authority (PLJtA), and rai•• t.heir labor· 

practice challenge■ to the program before that adlllini1trative 
• 

tribunal. The defendant contend■ that plaintiff•' con■titutional 

challenge■ to the program will eventually receive Article III 

review becauae t.he plaintiff■ are entitled to appeal any final 

PLJtA decieion to th• appropriate Circuit Court of Appeal,. 

In addition to e•tabli■hin9 the l"LRA framework for reaolvin9 

lal:)or relation• di■putea, the defendant argue• that the CIRA 

••t• out th• ezclu■ive c01nprehen■ive proce•• for re■olving 

per■onnel claima of federal employee■ in th• Merit Service 

Prot.ec:~ion Board (MSPB) ■cheme. The defendant contend• that 

if an employee, ■ubjected to drug te■tin9, ia denied a promotion 

or auff•r• any other •adverae act.ion,•••• 5 u.s.c. f 7512, ha 

may appeal that agency deciaion to the MSPB. Therefore, the 

-a-
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defendant■ conclude, the MSPI alone may hear the type of par1onnel 

challenge_• the plaintiff• have preaented to thi1 Court in 

regard to the teating program. 

Th• Court finda that the plaintiff•' claim for injunc:tiv• 
• 

and declaratory relief ia not cognizable under t.hia broad 

-adminiatrative •ch- of the CSRA, but rat.her i• properly 

brought directly in federal diatrict cou~. 

'l'he atartin9 point for an analy•i• of the precluaiv• effect 

of the CSR.\ i• the landmark Opinion of luah v. Lucaa, 462 u.s. 
367, 103 a. Ct. 2404, 76 L. Sd. 2d 648 (1983). luah in•ol•e4 -
an action brou9ht. by an aeroapace en9ineer a9ainat t.he direct.or 

of• federal apace flight center to reecwer for alleg•d d•fua-. 

t.ion and an alleged retaliatory demotion. 'l'h• lupr- Court 
• 

held that becaue• t.he engineer'• claillla aroe• out of an aaploy-

.. nt relationahip that. vaa 9overned by comprehenaiv• procedural 

and aubatant.iv• ptoviaiona giving -anin9ful r-•die• a9ainet. 

t.h• United Stat.ea, it would be inappropriate tor the Court to 

eupplement that revulatory acheme with a nw nonatatutory 

damage• r•edy• Th• defendant t.o t.h• inat.ant litigation contend• 

that Buah v. Luca• require• diwaaal for lack of juriadiction. 

'l'hi• Court di•a9ree1. A clo•• reading of Buah reveal• that 

~hi• Court ha• juriadiction to 9rant the relief requeated. 

Th• critical langua9e in~ i• •• follovaa 

Pedaral civil aervant■ are now protected by 
an elaborate, comprehenaiv• ■ch- that 
enccq,••••• ■ub■tantive provi■ion■ for­
bidding arbitrary action by ■uperviaora 

-9-
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and procedur•• - admini•trative and 
judicial - by which improper action may be 
redt•••e4. They apply to a multitude of 
per1OMel deci1ioo1 that are mad• daily by 
federal agenci•••j 

28sot all peraonnel action• are 
covered by thi• •Y•tem. rot example, 
there are no proviaion• for appeal 
of either •u1pen1ion■ for 14 day, or 
le••, 5 u.s.c. I 7503 (1982 ed)i or 
adver•e action■ again•~ probationazy 
employ•••• f 7511. In addition, 
certain action• •u ervlaor• a ainat 

aderal employee■ , euch a■ w retapp na, 
warrant!••• •••re~••• or unco!Eenaate 
taking•, would not be deflnec!a■ •·per­
eonnel action•' within the 1tatutory 
■c1iw.• 

au1h v. Luca■, 103 a.~. at 2415 (empha•i• added). 

It i• evident that warrantl••• ••arch•• do not Qonatitu~• • 

•pereonnel actiona" within the atatu~ory ach ... into which 
• 

defendant •••k• to r•lecJ•t• -HTEU. A• 4iacueeed infra, t.hi• 

Co\lrt find• that examination of Cuatoma worker•' urine con■ti­

tute1 a warrantle•• •••rch. Therefore, a alaill for in,unctive 

relief to block urinalyaia i■ not covered under the CIRA. 

Accordingly, thi• Court i• not deprived of juri■dict.ion by 

virtue of the CIRA. 

'l'he Court ia unilnpreeeed with defendant' ■ attempt to 

cliatingui•h footnote 28 of ,!!!!h •• bein9 limited to action• ~ 

•■upervieon.• Defendant'• logic would lead thi• Cour~ to t.h• 

abeurd re■ul~ that an aggrieved Cuatoma worker could au• hi• 

illllladiata ■upervi•or for a warrantl••• ••arch~ but could not 

•u• ~• ultimate auperviaor, Ccaunia■ioner Von Raab. It would 

-10-



be pointl••• to require plaintiff• to amend their •uit to nue 

each ind~viduil auperviaor that would be in char;• of drug 

teating at each location aero•• th• country. It i• much more 

rational and judicially econ011lical ton ... t.h• head of th• 
• 

agency•• the party defendant. Moreover, footnote 28 diacu•••d 

•~ion• by "auperviaor1" becauae lu•h v. Luca• involved a auit by 

a federal amploy•• againat hi• •uperviaor. The Court reject■ 

defendant•• contention that foot.note 28 i■ ■omahow
0

liaited t.o 

ultra virea action■ by auperviaora. Hothin9 int.he footnote 

aupporta aueh a tortured reading, and tlua Court refu••• to ■o 

limit. the •cop• of fo=not• 28. 

Aaide frc:111 !!!!,h, defendant reli•• priaarily upon Hational • 

Federation ot Federal Employ•••, et al. v. Weinberqer, et al.,_ 

640 p. Supp. 642 (D.0.c. 1986) (hereinafter referred to•• 

lfFFE). In ~t c::aae, Judge Bogan granted a ~ion to 41■111.•• a -
claim that challe09ed dru9 taatin; procedure• employed by the 

ailit.ary. Alt.hough Judge Ho9an plac:ed great weight on the 

langua9• in Buah di•cu•••d aupra, he failed to 41•eu•• the 

critical Buah footnote 28. Th• rationale of DPE ia c011plately 

undercut 'by Buah foot.note 28. Since warrant.1••• ••archea are 

not peraonnel act.ion• within the etatut.ory ach .. , the pre­

clu•iv• effeet of the CSRA do•• not operate to deprive plaintiff■ 

of the right to ••ek injunctive relief in federal di■~rict 

court. Thia Co~rt ia unperauaded by the NFFE· deciaion, •inc• 

Ulat ca•• i9nor•• a crucial point of law raiaed in Bu•h v. Luca■• 
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Another reaaon why Buah and it• progeny do not per■uade -
thi ■ Court th~t it .lacka juri ■diction ia becau•• plaintiff• to 

the inaunt litigation do not •••k creation of a new judicial 

remedy, a■ waa th• caae in Buah. Ae Juatice Stevena pointed -
out in Bu1h1 
. - •Petitioner aak• ua to authoti&e a new nonatatutozy 

~---· d~ge1 remedy for federal employee• who•• Pir•t Amendment 

.r~ighf~.,,r• violated by their ■upei-iora. • 103 s. Ct. at 2406. 
, . 

M~~~•pliintiff■ •••k to invoke thi• Court'• hiatoric equitable 
;,j 

. . . . . \f""9. 
~r• t.o enjoin th• defendant fr011 engaging in unconatitutional 

·•c~~ity. Plaintiff• are not •••king damage• for drug tea~• , . 
• th;t ira1fe already taken place. Thi• Court doe• not now rule on 

th~ i11u• of Whether it voul4 have juriadict.ion t.o entert.ain a • 
. } ,.1 "-• . 

~ ■uti tor damag~• auatained •• • reault of CUat01118' drug acreening 

pl(n,~~"1!. Court merely hold• that it haa juriadiction to • 
~ . 

gr~t equitable relief to ·eu1t0111 worker■ ••eking to enjoin an 
·r. 

un~onalrtutional pr09ram of warrantl••• •••rch••· • 
; It would be absurd for thi■ Court to hold that plaintiff• 

' muet aubmit to unconatitutional progruaa eatabliahed by the 

defendant, then •••k damage• under the CSRA. Th• more aenaible 

approach i• t.o enjoin t.h• activity in th• firat place. Indeed, 

peraona who te■t negative for dru9a will have little likelihood 

of eucc••• in th• CSR.A framework aince CUetoma would not t.ake 

adverae action againat auch employ••• upon a negative teat 

reault. Yet, th• employ••• would hav• been aubjected to an 

unconatitutional ••arch. Thi• ·iaaue ia di■cu••ed int.he HFPE 

4eciaiont 
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With re■pect to the MSPB procedurea at 
ia■ue, if an individual Aberdeen employee 
either refuae■ to be t••t•d or teata 
po■!tiveii for drug u■e in both field and 
conlirmat on teat■, and the Anny takea 
'adver■e action' again■t him a■ that tel'II 
i• uaed in the CSRA, h• may rai•• conati­
tutional and ■tatutory challen9•• to the 
teating program in MSPB proceedinga. Bee 
5 u.s.c. t 7703(8)(1) • • • 

It agency action i■ taken againat a civil­
ian employee that cannot be characterised 
within th• fruaewoa of the CSM a• 
'adverae,' ao that the aaployee doe• not 
have an availa~l• avenue of relief to the 
MSPB, it appear■ that nothing would prevent 
the -ploy•• fran bringing a _Bivena-type 
action againat the individual■ Who ordered 
or auperviaed hia drug teatinga in aho~, 
'effective r-diation' for alleved eon­
atitutional deprivation• could not. 
'conceivably' be achieved through ~• . 
adminiatrative proc•••• Dal;x, 661 r.2d 
at 963. 

en:, 640 P. Supp. at 654. · -

PAGE. 14 

• 

Under t.h• RPFZ approach, the diatric:t court. ahould decline 

to entertain complaint• for injunctive relief to prevant a 

conatitutional violation, but ahould ezerciae juria4iction over 

certain claima •••king damage• for the conetitutional violation■• 

Thia approach i• irrational. · Rather than forcing the plaintiff• 

to aulait to an unconatit~tional program then •••k dama9•• · in 

court, thia Court will ezerciae juriadiction over the P•tition 

for Declaratory and Injunctive Relief. 

TurnincJ to the Mrita of the Petition for Declaratory and 

Injunctive Jtalief, th• Court find• numeroua conatitutional 

infirmiti•• that ccmpel thia Court to grant the injunctive and 

declaratory relief requeated. 

-13-



NOIJ 1 4 '86 1 7: 50 JUL 22 '86 16 : 27 PAGE. 15 

The Dru; Te■ting Plan Violate• Th• Fourth Amendment 

Te■tin; of CU~toma worker■ ' 1aine purauant to the Cu■toma 

Directive conatitutea a full-blown ••arch within th• Manin9 of 

the Fourth Amendment. to th• United State• 90n■titution • ••• -
Capua v. City of Plainfield, Slip Op. Ho. 86-2992 (D.».J. Sept. 

18, 1986)1 Jon•• v. McKenzie, 629 P. Supp. 1500 (D.D.c. 1986): 

McDonnell v. Hunter, 612 p. supp. 1122 (D.C. Iowa 19.5). Drug 

t.e■ting of Cuatoma worker•• bodily waatea ia even aore intru■iv• 

than a ••arc:h of a home. When analysing urine ■peciJlena, t.he 

defendant. i• ■earchin9 for evidence of illicit drug uaa9e. Th• 

dru; t.eatinCJ plan i■ no minor fri•k or pat-down~ It 1• rat.her 

a full•■cale •••rch that trigger■ application of Pourt.h Amen4Mnt. 

protection■• 

Th• aandatory collecting of urine aampl•• pur■uant. t.o the 

drug te■ting plan con■tit.ute■ a ••izure within t.he Maning of 

t.he Fourth Amendment. McDonell v. Bunt.er, 612 P. Supp. 1122 

(D.c. Iowa 1985). Indeed, the urine i• ••i&ed from t.he Cu■t.ca■ 

worker• in that they auat hand over a jar of their bodily wa■tea 

for analy1ia by th• defendant.. 

Even Schmerber v. St.ate of California, 384 u.s. 757, 86 a. 

~- 853 (1966), cit.ad by defendant and di ■cuaaed infra in 

connection with violationa o~ th• Pi~th Amen4-nt, held ~hat 

blood teating for the preaence of alcohol •p1atnly involve■ the 

broadly conceived reach of a aearch and aei&ure under the 

Pourt.h Amandment.. • 86 a. et. at 1834. Th• Supruae Court noted 
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that the Fourth Amenc1ment •expre■■ly provide■ that •[t]ha right 

of th• people·to be ■ecure in their fer■on■, hou■e■, paper■, 

and effecte, again■t unrea■onabl• ■earch•• ■hall not be violated 

• • • •• (empha■i• in text of lchmerber). Id. Th• Supreme Court ,-

vent on to hold that •1t could not r•••onably be argued . •• 

·that t.he ac!mini ■tra~ion of th• blood teat in thia c••• •• fr•• 
of the eonatrainta of the Fourth Amendment. Sueh te■tint 

procedure■ plainly con■tit.ute •••rch.e■ of 'par■ona' and depend 

antecedently upon ••i&ur•• of • per■on■ •. vi thin the •anin9· o~ 

that Amendment.• Id. Thie Court rejec-ta defendant'• contention -
• 

that urinalyai■ do•• not involve •••rob and ■ei&ure within the 

-•ning of the Fourth Amendment. Quite to the contrary, the 

Court find• that the dru9 teating plan fall• ■quarely within t~e 

ambit of th• Fourth Amendment. Teat.109 of urine, lite the 

t.eating of blood, i• a full-blown •••rch and ••isure. 

Under the CU■t.cma Directive at i■aue, th• •••robe• and 

aei&uree are to be •d• in the total ab■ence of probable cau■e 

or even reaeonable au■picion. Th• plan doe■ not call aillply 

for th• teeting of tho•• wham the defendant reaaonably ■u■pect■ 

of ueing or ••lling drut• at the work ■ite • . lather,~• plan 

u••• a dragnet approach of te■ting all worker• who••• prmotion 

in~o ao-aalled •covered po■itiona.• 'fhi• dragnet approach, a 

large-■cal• program of aearchee and ••izur•• made without 
' 

probable caue• or even reaaonabl• au■picion, i• repu90ant to the 

United s~atea Con■titution. In weighing the maaeive intru■ive 
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eff•ct of the drug teatin; plan againat the legitimate govern­

mental interett in.a drug-fr•• work place and work force, the 

court find• the plan to be overly int.ruaiv• and conatitutionally 

infirm. Whil• the goal i• legitimate, th• mean■ ■elected by 

th• defendant violat• the protection. of the Fourth Amendment. 

CUatama_ worker• have a rea ■onal)l• expectation of privacy 

in t~eir urine. !!! Capua v. City of Plainfield, ~lip Op. Bo. 

86-2992 (D.5.J. Sept. 18, 1986)1 Patchope-Medford Con9r••• of 

T•achera v. Board of Education, Slip. Op. llo. 3649 (R.Y. Sp. Ct., 

App. Div. Augu■t 11, 1986)r Caru■o v. Ward, Indez llo. 12632/86 

(B.Y. Sup. Ct., &.Y.c. July l, 1986). Urinatio~ i■ uaually 

conducted in private, and per•ona do not normally urinate in .. 
public. Indeed, under •ny aunicipal ordinance■, urination in 

pUblic: i■ unlawful. 
. . 

C\latoma worker■ do not lo•• an ezp~t.ation 

of privacy in their urine -r•ly by reporting to work at a work 

•it• ■upervi••d by the defendant. Th• Court not.•• that 

excreti119 body fluid• and body waate■ ia one of the moat per■onal 

and private huanan functiona. While body fluid• and body waat•• 

are normally 4i■po■ed of by flu■hin9 th• down a toilet, CUatoma 

worker• do maintain a le41itimat• expectation of privacy in their 

urine until th• deci■ion 1• •de to fluah the urine down the 

~oil•~ and the urine ia actually fluahed down the toil•t· 'l'h• 

Cuat.au Directive violate■ a legi~imat• •x~ctation of privacy 

hel4 by CU•tau worker■ • 

'l'hia Court agree■ with Judge Vietor'• analyai■ in McDonell 

v. Hunter, 612 P. Supp. 1122 (D.C. Iowa 1985)1 
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Urine, unlike bloocS, i• routinely dia­
cha~g•d (ran th• body, ao no governmental 
intruaion into th• body i• required to ••i•• urine. However, urine i• diacharged 
and di•po••d of under circwnatanc•• where 
the peraon certainly ha• a reaaonabl• and 
l99itimat• expectation ot privacy. On• 
doe■ · not rea■onably expect t.o diacharge 
urine under circumatanc•• makin9 it 
availa~l• to other• to collect and analyse 
in order to diacover the per1onal phyaio­
logieal ••eret• it hold■, ezcept aa part. 
of a medical examination. It 1• ai;nifi­
cant that bot.h blood and urine can be ·· 
analysed in a •dical laboratory to di•• 
cover nwneroua phyaiol09ical facrt• about 
the peraon frcn whom it cue, including 
but hardly limited to recent in9eation of 
alcohol or druga. On• clearly baa a 
reaaonabl• and levitiaate expectation of 
privacy in •uch peraonal intonation con­
tained in hi• body fluida. 

McDonnell, 612 p. Supp. at 1127. I•• alao, Jon•• v. McKenzie, 

628 P. Supp. 1500, 1508 (D.D.c. 1986) (finclin9 a reaaonable 

expectation of privacy fr0111 a •••rch of mandatory urine 

teating for dru9a). 

Th• Court conclude• that the dru9 teatin9 plan conatitute• 

an overly intruaiv• polic:y of ••arch•• and ••i&urea without 

probable cau•• or reaaonal)le •u•picion, in violation of l~iti• 

•t• expect.ation• of privacy. The ••arch•• and aei&ure• are 

unreaeonal)le and wholly unconatitutional. 

It I• Unconatitutional To Condition Public 
Elllploynent on •coneent" To An Unreaaonable Search 

Th• Court. reject• defendant'• contention ~hat CUat011• 

worker■ who are cc:apelled to eubmit to urinalyaia a• a precon­

dition to advancement int.o 1o-called -covered po•ition•• have 
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vol~ntarily waived their con•titutional right•. Quite to the 

contrary, the.Court find• that Cu•toma worker• Who aubmit to 

th• plan do not and have not done ao voluntarily, but 9iv• and 

have given conaent aa a reault of •coerciop, ezpr••• or implied• 

within the M&ning of Schneckloth v. Buatamonte, 412 o.s. 218, 

93 s. Ct. 2041 (1973). 

The Court hold• that it ia unconatitutional for the 

government to condition public employment on •conaent• to an 

unreaaonabl• aearch. Th• Court refu••• t.o find voluntary · 

•coaaent• to an unreaaonable ••arch where the price of not 

conaenting ia lo•• of government employment or acme otber 

9overmnent benefit. 

Thie holding, that c:onaent coerced fram Cu■toma worker■ • 

i• involuntary, i• conaiatent with the Opinion of the Pifth 

Circuit iii Thorne v. Jon••• 765 P.2d 1270 (5th Cir. 1985), 

cert. denied, 106 •• Ct. 1198 (1986). In that c•••• a vi■itor 

-

to a priaon waa obli9ed to ■ign a viaitor form•• a precondition 

to viaiting hi• t'WO imnat.• eon■• Th• form purported to waive 

rourth Amend111ent righta. After being aubjected t.o a ■trip 

•••rch, the father brought an action challen9ing the ■earch. 

Th• Pifth Circuit held that the trial court did not err in 

rejecting the Loui•iana State Penitentiary•• •con■ent• G•f•n••· 

Following the Fifth Circuit'• guidance, thi• Court hold■ t.hat. 

purport.ed conaent t.o urinalyaia by C:Uat.am■ worJc•r• ia involunt.ary 

and 1• the ra■ult of coercion. 
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Th• Drug Te•ting Plan Violate■ Th• Self-Incrimination 
eiauae o! The Fifth Xmenclment 

.. 
Th• Court finda that the drug teating plan would violate 

the Pifth Amendment protection• a9ainat aelf•incrimination. 

Cu•toma wor'k•r• Who••• prcmot.ion• are forced to provide bodily 

excrement• to enable the defendant to •e•k evidence of any 

illic:it drug• the worker• may have t.aJcen. Additionally, Cuatoma 

worker• are required to fill out a pre-te•t form etating whic:h 
. ' 

aedication■ were taken within the la■t thirty day■ and any 

circumtance■ Where the ■ubject may have been in contact with 

illegal eubatanc•• in the la■t. thirty day•• Thi• con■titut•• 

involuntary ••lf-incrimination Which i• forbidden under the 

Pifth AIMndment to th• United Stat•• Conatituilon. • 

Th• Court i• cognizant that Schmerber v. California, ,a, . 
o.s. 757 (1966) held that the privilege a9ain■t ••lf-incriaination 

protect■ an accu■ed only fran being compelled to teatify a9ain•t 

hiJuelf, or to provide •evidence of a te•timonial or cmmunicativ• 

nature.• 384 u.s. at 761. flt• withdrawal of blood in Schaerber 

wa■ held not. to involve c:mtpul■ion to tho•• ende. &chmerber, 

however, i• 4i■tincaui■habl• from th• in•tant c••• on nuaerou■ 

9rounda. In Schaerber, the lupr ... Court. found that •there wa■ 

plainly proba))le cau••• to arreat. and to charge the defendant, 

w'h•r••• in 'tb• in•tant ca•• the defendant conduct• th• ••arch•• 

and ••isur•• in ~he abaence of probable cauae. The CUat01119 
. . 

Directive applie• to worker• who have 9iven no reaaon to believe 

they are u■ing drug• and Who have furniahed no probable cau■• 
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to juatify arreat. Moreover, Schmerber involved only t.he 
.. 

taking of a blood aampl•, wherea1 the Cu1toma Directive require• 

both a urine aample and a pre-teat form atating medication• -
taken and any circumetanc•• in Which the •~bject aay have been 

in contact with illegal 1ub1tanc••• Taken•• a whole then, the 

CUatcma Directive calla for •evidence of a teatimonial or 

cCIIUIWlicative nature.• Pinally, Schmerber involved the •r• 

drawing and teating of a blood aample, a procedure that in no 

way detract• frcm hum.an dignity and ••lf re■pect. 'l'he Cuatoma 

Directive, on th• ~her hand, require• the preaence of an 

o~•rver in the reat.rocm while a eubject performa ezcretory 

function•• The obaerver liatena t.o the bodily fluid• being 

expelled and witn•••e• the voidin9 proce•• clo••ly but not • 

directly. Thia gro•• invaaion of privacy conatitut•• a de9rading 

procedure that~ detract.a frcm human dignity and ••lf reapec:t 

that it •1hocka the conacience• and offend■ thi■ Court•• ••n•• 

of ju1tice. Rochin v. California, 342 u.a. 165 (1952). Th• 

Court conclude■ that. the CU1tcma Direct.iv• violate, the aelf• 

incrimination clau■e of the Pifth Amenc!ment. 

The Dru8 Te■ting Plan Violate■ Penwabral Right• 
Prlvacyuaranteed By rlie United State■ Con1tltution 

'l'h• Court find• that th• CU■toma Directive unconatltutionally 

interfere• with the penWllbral right• of privacy held by C\latom 
' . 

workera. In Griawold v. Stat• of Connecticut, 381 u.a. 479, 15 

1. Ct.. 1678 (1965), the Suprme Court held that •apecific 
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9uarant••• in the Bill of Right• have penwnbraa, fomed by 

emanation■ frcm thoae guarant••• that help give them life and 

a\Jbat..anc• · ••• Th••• ca••• bear witn••• that the right of 

privacy ••• ii a l99itimate on• ••• fll• pr•••nt caae, then, 
• 

concern• a relationahip lyin9 within the &one of privacy created 

'by ■everal fundamental conetitutional guarant••••• Griawold, 

85 s. Ct. at 1681•82. 'l'h• con■titutional ri9ht of per•onal 

priva-cy wa■ reiterated by the Supreme Court in Roe ·v. Wade, 410 

u.s. 113, 93 s. Ct. 705 (1973). There the Court •t.ateda ~In 

a line of deciaion• • • • going back perhape ••far•• Union 

Pacific R. co. v. Botaford, 141 u.s. 250, 251, 11 a.~. 100, 

1001, 35 L. Zd. 734 (1891), th• Court baa rec09niaed Ulat a 

ri9ht of per■onal privacy, or a guarantee of certain ar•a• or 

zone, of privacy, dou exi•t under the Conatitution.• 

1. et. at 726. 

Jtoe, 93 - • 

• 

Th• Court finda that the Cuat01U Directive 4et.racta frca 

th• dignity of each Cll•tQU worker covered under the plan and 

invade• the right of privacy •uch worker• have under the United 

Stat•• Conatitution. lxcreting bodily waat•• i• • very peraonal 

bodily function nomally don• in privater it i• accampanied t,y 

a legitimate •x~ctation of privacy in both the proceaa and the 

product. Th• cu,toma Directive unconatitutionally interf•r•• 

with the privacy right• of th• Cuatoma workera. 

Th• Drug Teating Plan I• So Unreliable 
A• To Violate Du• Proc••• Of Law 

Th• Court find• that the drug teatin9 plan 1• tar from an 
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infal.lible ■y1t.em. Indeed, the affidavit. of a Cu1t0ma worker 
.. 

Who ha• already been teated, Benito D. Juare&, at.ate• that th• 

laboratory repreaentativ• mixed up hi• ■ample with that of 

another Cu■toma workers • 

•After I urinated, I noticed that ~h• 
laboratory repr•••ntative waa affizift9 a 
■ticker to my auapl• bottle. Th• 1t.ic:ker 
he waa affixing had the wrong aocial 
aecurity number on it. Be had already 
filled out. the label■ before colle~1n9 · 
our ■ample■, and apparently he placed 
Fred Jtobin■on'• ■ticker on ay ~tle. 
When I alerted hill to hi• lli ■take, h• 
vent back and checked hia paper• to 
determine my ■ocial aecurity number aDd 
then corrected hie error.• 

Affidavit of Benito D. Juar•, Plaintiff•' ZXhi~it. Jfo. I at 3 •• 

The entire proce•• i• fraught. with t.he dan9er of lli ■hap■ 
• 

and fal••-poaitive reading■• 'ftle Affidavit of Dr. Arthur J. 

NcBay, a toxicologiet vit.h a Ph.D. in Pharaaceutical c:heaiatry, 

deacribe■ the daD9era1 

Th• EMIT ■crHn euffer• from lild tatiou 
in it• reliability. Thi• teet will give 
a poaitive reault for the teated drug when 
other pre■cript.ion and over the counter 
dru9■ have been inge■t.ect, and MY react. 
to food and other aub■tancea, including 
enzyme• produced by the body iteelf. 
'l'hi• i• becau•• of a phen01110non known aa 
'croea-reactivity.• Th• legitimate drug■ 
t.hat have triggered a po■it.ive reeult for 
marijuana, for example, include the anti• 
influunat.ory drug■ ibuprofen, fenoprofen, 
and naproxen, aome o~ the mo■t widely ueed 
drug• in thi1 count.ry. They are aold under 
the brand name• Advil, Mot.rin, Ruprin, ltufen, 
Anaprox, Aponaproxen, ltaproayn, Bavaonaprox 
and ■alfon. A nwnber of drug• that are 
cloaely related in chemical atructure t.o 
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amphetamine• will al■o teat poaitive, 
mainly diet and cold preparation■ con­
taioing ephedrine and phenylpropanoluaine. -Th••• include Hyquil, Contac and other 
brand name ■ • In addition, the immunoaa•ay 
te•t• cannot 4i•tin9Uiah between codeine, 
a legal drug, and heroin. Both are 
claaaified opiat••• • 

I am alao familiar with the Ga• Chr011a­
tography/Ma•• Spectrcmetry method of 
urinaly•i• teatin9, If conducted 
properly, the ccmbination of gaa chroma­
t09raphy with••• apectrcmetry can pro~ide 
a more relial:>le te•t for determinin9 the 
pr•••nce of 4ruga in a urine aaaple, 
becauae it identifi•• the apecific 
-tabolit•• in urine ■amplea. Po•itive 
identification, how.ver, require• et.rict 
handlin; •afeguarda and procedure• Which 
inaure that the aampl•• are not expoaed 
to •z~•••ive temperature• throup the 
tran■portation proc•••· The GC/MS teat 
1• aignificantly -,re ezpenaive to 
conduct. • • 

All drug teating procedure• rea\llt in fal•• 
poaitiv••· Th• reliability of all drug 
determination•, whether by imnalnoaa■ay or 
OC/MS, depend on auch factor• a• th• cer­
tainty of apecimen identificatipnr ■peciaen 
atorage, handling, and preparation, prepa­
ration and ■tor•t• of teat reagent•r proper 
cl•anin; and calibration of teatin; 
inatrwnent■ and hardware, and the qualifi­
cation and trainin9 of laboratory pereonnel 
performing the te■t and interpretin9 the 
rNulta. Th• danger of carele■1nea1 in 
teat perfonance and/or inadequately 
trained per■oMel •Y be a particular 
probl• with imainoa■■aye, which are 
popular for low-coat, large-acale acreenin9 
of many ■pecimena with readily available 
equipment and lllinimun per■onnel t.raining, 
Th• problem noneth•l••• i• alao preaent 
when «;/MS ia utilised. 

PAGE.24 

• 

Affidavit of Dr. Arthur J. McBay, Plaintiff•' SZhibit ao. 8 at 
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The Court conclud•• that the drug te■ting pr09ram i• •o 
.. 

fraught with danger• of tal•• poeitive reading■•• to deny the 

C~•toma worker■ du• proce•• of law when they apply for prcmotion 

into covered po■ition■• Purthennore, in balancing the legitiMte 

law enforcement, •ocietal and governmental intere•t• of th• 

defendant againat the ••verity of the in~na•iv•n•••, ~• 

unrelJ,abilit.y of the te■ting further convince■ the, .Court that 

th• drug teaing plan i• unrea■onable and not rationally relatad 

to achievaent. of the 9overnmental intere■t. 

The Defendant Ha■ Pailed To Show '!'hat A Lf9it.i•t• 
Governmental Intereat Ha■ B••n Threatened 

• That th• drug te■ti119 plan 1• not rationally related to 

the achievement of a 1·egitimata 9overnmental interet i• high• • 

lighted by th• con■picuoua abeence of any atatiatic■ by the 

defendant 1howing any dna9 problem whataoever UIOft9 federal 

worker■• Indeed, in a United Stat.ea Government M9110rand\lll frca 

the Comaia■ioner of Cuet011a to all CUatama lmploy•••• dated 

March 13, 1986, the CCIIIIILi. ■aioner ■tated, •1 believe that C:U■ t011■ 

1• largely dna9-fr••• •• • Plainti~f■ ' , Ezhibit So. 2 at 1. 

Since CUetcau ha• Dot demonatrated a drug probl• among it• 

work force, th• dru9 te■tin9 plan i■ an overly intruaive ech ... 

that bear• ·no rational relationahip to the protect.ion of an 

endangered governmental intereet. Th• defendant ■imply haa not 

ahown that a legitimate 9overnmental intereet ha• been 

threat.ened. 
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lven if it could ■how that it• inter••t in a drug-fr•• 

work force were threatened, the mean• ••l•cted to achieve that 

end are overly int.ruaive. After weighing the legiti•t• 

governmental intereata of th• plan againat.the ••verity of the 

intruaivene11, th• Court conclude■ that the drug te•tin9 plan 

1• unreaaonable. 

Receipt Of A Federal Benefit Cannot. le Conditioned 
Upon Waiver o! con■tltutional ll96ta 

Th• Court holda that it i• uneon■titutional for the 

government to condition receipt. of• federal benefit, in thi• 

caaa federal •ployment or pramotion, upon the waiver of 
• con■titutional ri9ht1. If the. government were peraitte4 to 

caapel waiver of conatitutional righu iA order to reaei•e a • 

federal prcmotion, there would be little ■toppift9 the governaent 

frcm ertending the principle to require, for inat.ance, that all 

tho•• who wi•h to receive v.lfare benefit• aaat oonaent t.o have 

their urine ••arch-4, or that tho•• who wiah to rid• upon federal 

highway• auat coneent to have. their urine ••arched. Z.eantially, 

tbe plan require•~• federal C\latoca worker• to prove their 

innocence. Under the United State• Conatitution, per.on• are 

praaumed innocent ubtil proven guilty. ft• CU•toma Direct.iv• 

would raver•• that•• to 011tome worker■• 

b Judge Saro1cin eloquently not.ad in Capua, et al. v. City 

of Plainfield, Slip Op. 110. 86-2992 (D.&.J. 1986)1 
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The •invidiou• effect of euch ma••, round­
up urinaly•i• ia that it ca•ually eweep■ 

· up the innocent with the CJUilty and 
willingly aacrific•• each individual'• 
rourth Amendment right• in then ... of 
eame larger public intere1t. The City of 
Plainfield e•eentially preaumed the CJUilt 
of each per.on teeted. 'l'he burden•• 
ehifted onto ••ch fire fi9hter to 1\d:Jmit 
to ·• highly intru■ive urine teet in order 
to vindicate hi• or her innocence. Such 
an unfounded preeumption of 9Uilt i■ con• 
trary to the prot.ection• againat arbitrary 
and intruaive government interference ••t 
forth in the Con■titution ••• 

Capua, &lip Op. at 17. 

PAGE . 27 

It i■ up to the 9overnmant to obtain nideoc• 1D a 

c:onatitutionally penaia•ive manner a9ainat t.hoa• vho ara ■u•• : • 

pected of illicit dr,,19 u••CJ•• If the governaeat baa probabl• · 
• 

cauae to ■uapect. a particular CU•t~ worltar i• u•ia9 or 1ellia9 

illicit drug■ on th• job,• warrant ahould ba obtaia.S la a 

court of law. 

Th• Dru'6Teatin9 Plan I• Utterly Reput!!f:Dt 
To • Onltad Stat•• Con•tltutlon 

The plan put forth in th• C:Uatoa. Directive i■ .a utt•rly 

repuCJft&nt to th• United Stat•• Conetitution, that thi• Court 

ha• no choice but to permanently enjoin COIIUlli ■■ion•r Willi• 

Von laab frcm further illpl-nt.i09 i~. 

WH&JlEPOU, the Pet.iUon for Injunct.ive and Declaratory 

.. li•f i• OMNTBD. 'nl• Not.ion to Diud.•• 1• DIHIBD. Th• 
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defendant i• ENJOINED from conducting urinaly•i• drug te■tin; 
• 

in t.h• abaenc• of probable cau••· The Cout GR.ABTS a 

ggct.AJtATORY JUDGMENT declaring the drug teating program to be 

uncon■titutional. • 
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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF LOUISI~.efS~.~,COUftT 
(.U·T(RN _DJ-tTIUCT or ~A . 

. ... . 

NATIONAL TRF.ASURY EMPLOYEES 
UlfIOH and ARGENT ACOSTA 

·cNa,J.11 Actf1R1J'N •1 
....... ~ \ .!,·· . 

VERSUS 
LORETT.f G.~H 

NO. 80tlAA2 
. .t. - •• ' . 

WILLIAM VON RAAB, Comm:i••ion,r, 
United Stat•• Cu■toru Service 

. ~ · ,. . . .. 
SECTIOlf •c• 

•••• * ••••••• * * * . 
JUD GM E N· T 

Thi• action came on for trial on Hovaml)er 12, 1986 before 

the Court, Honorable Robert P. COllin■, Diatrict Jud9e, preaiding, 

and . the iaaue■ having been duly tried, and a deciaion having 

been duly rendered finding the cu■tama Directive urinaly■i• 

drug teating plan to be utterly repugnant to the United State• 

COnatitution, 

IT IS ORDEREI), ADJUDGED AND DECREED that Conuai■aioner 

William Von Raab, def•ndant herein, be PERMAHEHTLY ElfJOINBD 

fr0111 conducting urinaly•i• dru9 teatin9 in accordance with ita 

publi•h•d plan. 

IT IS PORTRER ORDERED, ADJUDGED AND DZCREED that DECLARATORY 

JUDGMD1T b• GRAHTED in favor of 1;.h• Hational Treaaury Employ••• 

Union and Argent Aco•t.a, againet Commiaaioner William Von RaG, 

declarin9 the Cuatcma urinalyaia drug teatin9 plan 

unconatitutional. 

••w Orl•ana, Louieiana, thi• th• 14th day of Novam))er, 

1986. 

!bDt,~ l!MfeOOlT 
..JE!!--------

APPROVED AS TO l'ORHi 
~ R OC!' ;.$$,-. __ _ .,. -!F.~cn: ___ _ 

~~----_-_-
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This special edition of the Drug Prevention Litigation 
Report is .published to distribute copies of the decision rendered 
by District Judge Robert Collins in National Treasury Employees 
Union v. Von Raab, c. A. No. 86-1450 (E.D. La. Nov. 14, 1986), 
enjoining the Customs Service from conducting drug testing of its 
employees when they are tentatively selected for promotion to 
certain positions within the Service. The Court held that such 
testing without a warrant and probable cause violated the Fourth 
Amendment as well as the Fifth and Ninth Amendments. 

We beiieve the case was wrongly decided and constitutes an 
extreme and largely unprecedented holding on the merits. 
Recently, the Third Circuit upheld random and periodic testing of 
public employees (Shoemaker v. Handel. 795 F.2d 1136 (3d Cir. 
1986)), and other courts of appeals have similarly rejected the 
claim that drug testing for fitness for duty required probable 
cause under the Fourth Amendment. Brotherhood of Maintenance 
Engineers v. Burlington Northern, No. 85~2360 (8th Cir. Oct. 1, 
1986); Division 241 Amalgamated Transit Union v. Suscy, 538 F.2d 
1264, 1267 (7th Cir.), cert. denied, 429 u.s. 1029 (1976). Judge 
Collins' Fifth Amendment holding is in direct conflict with the 
supreme court's ruling in Schmerber v. California, 384 u.s. 757 
(1966), finding that the prohibition against self-incrimination 
applies only to testimonial rather than physical evidence, and 
the Ninth Amendment ruling is inconsistent with Bowers v. 
Hardwick, 106 s. ct. 2841 (1986). The court's jurisdictional 
ruling is also contrary to the holding in National Federation of 
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Federal Employees v. Weinberger, 640 F. Supp. 642 (D.D.C. 1986), 
involving the Army's civilian drug testing program which is 
currently on appeal before the District of Columbia Circuit. We 
will be filing a motion to stay the District Court's order and 
expect to vigorously pursue an appeal. 

This represents the first adverse decision rendered against 
a federal agency conducting drug testing. While the decision 
constitutes a setback in achieving the drug-free workplace 
mandated by the President (particularly in light of the pending 
challenge before Judge Collins to Executive Order 12564),. the 
court's order is limited to the Customs Service and leaves 
unaffected other agency drug testing programs or actions to be 
taken to implement Executive Order 12564. 

Attachment 


