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Rehnquust,
Scalia Hearings

Set This Month

W
NLOY o e

Sen. Strom Thurmond (R-S.C.),
the Judiciary Committee chairman,
said yesterday that he will hold
hearings on Chief Justice-designate
William H. Rehnquist and Supreme
Court nominee Antonin Scalia later
this month and that he hopes both
can be confirmed before the Senate
recesses in mid-August.

The announcement drew an im-
mediate protest from committee
Democrats, who had besn negotiat-
ing for more time to study records of
President Reagan’s nominees. They
say the panel has not received the

required evaluation reports from the !

FBI and the American Bar Associ-
ation.

But Mark Goodin, a spokesman
for Thurmond, said the senator
“thinks there’s enough time for ev-
eryone to do what they have to do.
You're dealing with two nominees
who have well-established records.
He believes each of those nominees
can be finished in a day. You're not
dealing with unknown quantities.”

Thurmond said he has scheduled
committee hearings July 22-23 on
Rehnquist, a Supreme Court asso-
ciate justice, and July 29-30 on
Scalia, a judge on the U.S. Court of
Appeals here. In both cases, a sec-
ond day of hearings would be held
only if necessary.

Democratic committee aides said
they generally have three weeks to
study the FBI and ABA reports. In
addition, they said, Rehnquist has
not provided copies of ail of his
speeches on legal issues in response
to a committes questionnaire. “We
want to study this sc-called well-
known record,” arn aide said.

Thurmend made the anncunce-
ment after rejecting a terzanive staff
compromise 10 Degin the hearirgs a
weex later, workes 2ot v T

rg Demerrer Jasank R
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He Has Own Style of Conservatism \ 1 4 v

Scalia’s Independent Past
Suggests Future Surprises

By ROBERTL. JACKSON
and RONALD J. OSTROW,
Times Staff Writers

WASHINGTON—At a 1972 par-
ty at San Clemente, John Gavin,
then president of the Screen Actors
Guild, complained to President
Richard M. Nixon that television
reruns were siphoning income
away from actors. He asked the

President to do something about it.

" Nixon's staff soon asked the
Office of Telecommunications Poli-
¢y, a piece of the White House
bureaucracy, to order the Federal
Communications Commission to in-
tervene.- But a hitch developed:
Antonin Scalia, then Telecommu-
nicationsi Policy general counsel,
said that:such intervention would
be illegal.
" "*You bhave to remember the
“times to appreciate what integrity
that represented,” a former OTP
official said.. “We were involved in

a difficult Administration with a lot

of politics flying around.” The

White House ultimately settled for

ordering a study of the issue.

Now the'same Antonin Scalia is
President Reagan’s nominee to the
Supreme Court. And those who
have worked both with him and
against him agree that he remains
today what he was in 1972: a
staunch conservative with a deep
respect for the law, no matter
where it leads him.

Jack Fuller, a former colleague

- of Scalia at the Justice Department
and now editorial page editor at the

Chicago Tribune, said that Scalia

may surprise those who cexpect a

predictably conservative Supreme

Court justice. Fuller looks for a

continuing display of independence
and integrity if, as expected, the
Senate confirms Scalia to the Su-
preme Court. '

. Tdced, Scalia’s personal quali-
ties have held as constant as his
copservative views throughout a
carecr as a young lawyer in Cleve-
land, a high-ranking official of the
Nixon and Gerald R. Ford adminis-
trations, a University of Chicago
law professor and, finally, a federal
appcals court judge in Washington.

At all stops, the 50-year-old
Scalia has demonstrated an intense
devotion to his work, tempered by
wit and a gregarious nature. And,
despite a family of nine children, he
has shown a remarkable disregard
for making a lot of money.

The son of a professor of Ro-
mance languages at Brooklyn Col-
‘cge who had immigrated from
iialy, Scalia received his under-
graduate education at Georgetown
University in Washington and got
his law degree from Harvard Uni-
versity, where he was a magna cum
laude graduate in 1960 and an
editor of the Harvard Law Review,

As such, hc drew the attention of
some of the nation's top law firms
and chose the blue-chip firm of
Jones, Day, Reavis & Pogue in
Cleveland, which has since become
the country's second largest.

" Richard W. Poguec, its managing
partner, recalled in an intcrview
that when Scalia first met other
Jones-Day attorneys at a private
home, the young Harvard graduate
stayed up unti! 3 a.m. arguing with
cight of them in defense of a law
review note he had cdited i sup-
port of blue laws.

‘Loved to Debate’

“It never bothered Nino that
cverybody clsc was on the other
side,” Pogue said. “He always loved
to debate. But even when you
disagreed with him, you couldn’t
help but like him.”

Scalia worked as an “inside law-
yer” at Jones-Day, principally do-
ing legal research to support litiga-
tors who were defending electrical
cquipment clients in civil antitrust
suits. Becausc the firm had so many
mote experienced lawyers, he nev-
¢ &ppeared in court during his six
years with the firm.

T After four ycars as a law profes-
sorz at the University of Virginia
Garhe Scalia’s first tour in Wash-
imgton. After stints in the Nixon
WHite House and as chairman of
e Administrative Conference of
B United States, a federal in-
tersagency group on legal issues,
he became assistant atiorney gen-
eral in charge of the Justice De-
partment’s Office of Legal Counsel
in August, 1974. It was days after
the Watergate scandal had forced
Nixon from office and Ford became
President.

The new job meant a salary cut
of several thousand dollars. But
associates said Scalia regarded this
post, which is sometimes called
“thee attorney general’s lawyer,” as
so significant and challenging that
it was worth the cut in pay.

“He's never been one who carcd

a fig about making money,” said

Harold R. Tyier Jr., Scalia’s former
boss as deputy attorney general in
1975 and 1976.

At the Justice Department, Scal-
ia did not have to wait long for a
challenge. On his first day, said

James A. Wilderotter, a former

department colleague, “Nino re-
ported for duty and said, ‘What can
Ido?"

- Deputy Atty. Gen. Laurence H.
Silherman, Scalia’s new boss, re-
plied without hesitation: “Tell us
who owns the presidential tapes
and papers.” The ownership of
Nixon's tapes, which helped estab-
lish his involvement in Watergate,
was a particularly thorny issue left
hanging by Watergate.

Made Tough Decision

Scalia concluded that the papers
of previous presidents uniformly
had been regarded as their personal
property. Wilderotter said the con-
clusion established Scalia as “a guy
who calls the shot as he sces it and
refuses to take the casy way out.”

It was very gutsv.” Wilderotter
said. “It would have been much
casier to jonrin kicking Nixon while
he was down.” Congress later
passed a bil declaring the tapes
public property.



As assistant attorney general,
Scaha later served as the key
drafter of the precedent-setling
presidential order that established
new restrictions on intelligence
agencies. .
.Tyler recalled that Scalia
worked on other difficult issues “on
which reasonable men could dif-
fér.” including whether Congress
could write legislation allowing
cither the Senate or the House to
veto a presidential action. Tyler
said that Scalia’s *valiant work on

this issue succeeded in mollifying
and, in some cases, actually per-
suading members of Congress” that
such veto power would infringe on

the constitutional powers of the.

Presideit.
As with the issue of presidential
papers, Scalia’s arguments oppos-

ing one-Housc veto power were:

unpopular in Congress, which
sought to rein in the presidential
cxcesses disclosed by the Water-

gate scandal. But Tyler noted that .

Scalia’s views: were later vindicat-
ed by the Supreme Court.

he was “unrclenting on prepara-
tion. You had to work hard to keep
from being humiliated. He would
call on you whether you were
ready or not. It was frightening.”

Now a member of the law faculty
herself, Becker recalls vividly
Scalia’s “constant interplay with
the students. 1 thought he was a
good teacher, and I've adopted his
style somewhat. But I try never to
doitinsuch ascary way.”

Scalia’s former colleagues on the

. law school staff recalled that same
" intensity of purpose, punctuated

Scalia seemed at home at law school, but one
friend said he had always wanted to be a judge.

“I always admired him for his .

amiability,” Tyler added. Although
Scalia was a tenacious advocate of
any position he adopted. Tyler said,
he also “listened well” and won the
respect of colleagucs who disa-
greed with him.

After the Ford Administration,
Scalia taught law for f:ve years at
the University of Chicago, where
he is remembered as a demanding
teacher whose intellectual intensi-
ty and Socratic mcthod: scared the
wits out of some of hiz =tudents.

Mary E. Becker. ¢ of 165
students in Scalia’s firs- vear con-
tracts class, recalled recently that

with a wry sense of humor and a
twinkle in his eyes. And Scalia

-enjoyed the relaxation of monthly

poker games with other faculty
members.

« “He'd always wear a beat-up old
fishing hat—as if it were a symbol
of his night out with the boys,” said
Prof. Geoffrey R. Stone. “They
were nickcl-and-dime games, so
the stakes were not important. And
there was no shop talk.”

Scalia told associates that aside
from the law school’s reputation for
excellence, he had becn attracted
by the University of Chicago’s
generous practice of paying half

L.A. llP‘LD-L—\_J_—_

the private school tuition costs for
the children of its faculty members.
Scalia then had seven pre-college
children in Catholic schools. To
accommodate his large family, he
and his wife, Maureen, bought and

renovated an old fraternity house

three blocks from the campus.

Although Scalia seemed much at
home at the largely conservative
law school, his colleagues were not
surprised when he returned to
Washington in 1982 to accept Pres-
ident Reagan’s appointment to the
U.S. Court of Appeals for the
District of Columbia.

Richard A. Epstein, a friend on
the Chicago faculty, said: “You
knew he was not one to wait 25
years for a gold watch. His heart
was in public affairs. He always

wanted to be a judge.”
On the appellate court, Scalia
gained a reputation as a

hard-working jurist who pored
over the draft opinions of his
colleagues and filled the margins

- with suggested changes. In line

with Reagan Administration think -
ing, he generally has espoused
strict limits on the powers of the
federal government.

“I've often disagreed with Nino,
but he's no ideologue,” said a Scalia
colleague on the appellate court
who réquested anonymity. “He
forms his views only after great
study. And no one is more congen-
ial to work with.”

Robert L. Jackson reported from
Cleveland and Chicago and Ronald

J. Ostrow reported from Washing-
ton.



Rex E. Lee

It Is
The President’s
Court ‘**Y

On June 17 President Reagan announced his
intent to nominate Justice William Rehnqiist
as the 17th chief justice of the United States
and Judge Antonin Scalia to take his place as
associate justice, By all traditional mea?re-
ments, both are superbly qualified. :

No one has contended otherwise. There
appears to be unanimous agreement that Bath
nominees have the qualities of intellect, inneg-
rity and temperament necessary for semice
on the Supreme Court. 12

Nevertheless, several commentators lgve
urged the Senate to scrutinize these nomigees
carefully because of the possible effect t;hgu'
substantive views might have on constitutignal
issues the court will consider during theu'
tenure. See, for example, the Post artxcles'by
Richard Cohen [“Judges Beyond Judgment,”
op-ed, June 20 and Suzanna Sherry [“It’s Not
the President’s Court,” op-ed, June 26}. The
plain implication is that the Senate shéuld
reject them on this ground. We are told thak if
it is proper for the president to congder
ideology in exercising his constitutional pgwwer
of appointment, it is just as proper forjthe
Senate to do the same in deciding whether, to
confirm.

1 believe this argument misses the marks

Both the president and the Senate have a
responsibility to consider the competence,
integrity and temperament of a nominee; By

contrast, the right to prefer one phllosopi'ncal

point of view must rest either with the presi-
dent or the Senate, but not both. The only
time the issue really matters is when’the
president has one philosophical preference and
the Senate another. Because their choices
differ, one or the other must yield. Otherwise,
the potential for perpetual impasse would be
built into our appointment/confirmation
scheme.

Both the constitutional language and com-
mon sense convince me that the right to
choose based on substantive views must ¥est
with the president rather than the Senate.
The Constitution expressly places the appoint-

WASH.POST:6-29-86

Taking Exception

———

ment power in the president. The power to
appoint includes the power to choose, to
differentiate, to decide whether one candidate
is preferable to another. Confirmation, by
contrast, does not include the nght to decide
which of all possible candidates is preferable
to the others, but only to pass on the qual!ﬂba
tions of the person nominated.

In addition, leaving the appointment power
where the Constitution puts it makes the
whole process more responsible because ac-
countability for appointments is located in one
individual, rather than being spread over 100.
The president, unlike the members of the
Senate, is elected by a nationwide constituen-
cy. The only real opportunity the voters have
to affect the federal judiciary is through their
choice of a president. He alone appoints
judges. By contrast, when we vote for a
senator, we select one person out of 100 wha
will vote to confirm or reject the president’s
appointments,

Refusal to confirm for philosophical reasons
must therefore be reserved for extreme
cases—where the nominee holds positions
outside the wide range of reasonable constitu-
tional views. It cannot be exercised because
the Senate, if it had the power to do so, would
have appointed someone else. But the ex-
treme-case exception is inapplicable here, be-
cause there is no suggestion, nor could there
be, that either Justice Rehnquist or Judge
Scalia presents such a case.

I have to ask this question of those who
disagree with me: assume that we could turn
back the clock to the late 1930s when Presi-
dent Roosevelt nominated Justices Hugo Black
and William Douglas or the 1950s when Presi-
dent Eisenhower nominated Chief Justice Earl
Warren. Assume further that you were there
and were prescient enough to know the enor-
mous impact those appointments would have
on constitutional precedents, Would you have
urged the senators of those days who would
have disagreed with those results to vote
against confirmation for that reason?

The whole issue really comes down to a
simple unhappiness that these appointments
are being made by Ronald Reagan. There is an
accompanying refusal to accept either the
constitutional provision vesting the appoint-
ment power in the president or the results of
the 1984 election.

When the voters select a president, they do
more than choose the person who can veto
Congress’ bills, give State of the Union mes-
sages and command Air Force One. The
selection of Supreme Court appointees is
among the most important decisions a presi-
dent will make. I understand the disappoint-
ment of those who wish that Walter Mondale
were making these appointments. But that
question, whether sorrow over Supreme
Court neminations was to be endured by them
or by me, was settled on Nov. 6, 1984.

Tgé.o writer was solicitor general from 1981 to
1985.




Suzanna Sherry
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It’s Not the President’s Court

With the nominations of William Rehnquist as

the next chief justice and Antonin Scalia as associ-
ate justice, there has been much talk of the role of
ideology in Supreme Court appointments. Most of
that discussion has correctly assumed that the
president has the right—or even the duty—to
nominate judges on the basis of ideological com-
patibility,
" What is disturbing, however, is the implicit or
explicit rejection of the corollary proposition: that
the Senate should also consider ideology in its
confirmation process. Sen. Orrin Hatch, for exam-
ple, said that it “would be a disgrace to fight
[Rehnquist and Scalia] on ideological purposes.”
Unnamied Democrats also conceded (according to
a report in The Post) “the president’s prerogatives
to select whomever he wished,” subject only to a
“fair but thorough confirmation process.”

Thus those who will act on the nominations
seem to believe that it is the president’s job to
select Supreme Court justices on the basis of
ideology and the Senate’s job to screen the nomi-
nees only on the basis of qualifications,

This one-sided view of the role of ideology in the
appointment of Supreme Court justices is based on
a misperception of the entire structure of the
Constitution. To reject the Senate’s ideological
role in choosing Supreme Court justices is to set at
naught the Framers’ ingenious system of checks
and balances.

Wholly trusting neither the executive nor the
legislature, the Framers carefully constructed a
Constitution that requires the joint action of both
to achieve any significant governmental action. No
laws may be enacted, no treaties implemented, no
judges appointed, without the concurrence of
members of both branches.

Even slight deviations from this scheme are not
tolerated. Illustrations of the primacy of legislative
and executive interdependence in our constitution-
al scheme include the court’s recent invalidation of
the legislative veto device (with Justice Rehnquist
dissenting on unrelated grounds), and the court’s
expected invalidation of portions of the Gramm-
Rudman Act.

It is ironic that a judge who played a major role
in invalidating Gramm-Rudman and a justice who
consistently purports to be guided solely by the
intent of the Framers are the central focus of a
philosophy that so ignores these principles,

Both history and precedent mandate the mainte-
nance of the constitutional balance of power: the
Senate, no less than the president, should consider
ideology in deciding whether to confirm the two
nominees.

There is a standard response to any argument
that the Senate, too, must consider the nominee’s
ideoiogical fitness for office, It is to suggest, with
appropriate historical illustrations (the favorites
are Chief Justice Earl Warren and Justices Hugo

Black and William Brennan) that it is impossible to
predict how a judge’s philosophy will evolve once
he or she has been on the bench for some time.

Once the constitutional guarantee of lifetime
tenure removes the political and other pressures
that might otherwise influence the nominee’s po-
litical development, the new justice has the free-
dom to grow and change intellectually and politi-
cally, and thus the potential to surprise or
disappoint the president ideologically. This evolu-
tionary proces is thought to be a natural check on
a president’s ability to “stack” the court ideologi-
cally, obviating any need for the Senate to examine
anything except the intellectual and legal qualifica-
tions of the nominee. Justice Rehnquist himself has
espoused this view.

This is not a reliable check on the president’s
power, however, and a look at Rehnquist and
Scalia offers a good example of why. With both of
these nominees, there is little or no chance of the
sort of unpredictable intellectual development cit-
ed, since both have been insulated from political
pressures for many years. Rehnquist has been on
the high court for over a decade; it is highly
unlikely that elevation to chief justice will change
his political philosophy in any significant respect.
While Scalia has not been on the federal bench for
as long, his lengthy tenure as a professor at
various law schools has similarly enabled him to
develop a political philosophy free from ordinary
political constraints,

By contrast, Chief Justice Warren was governor
of California at the time of his appointment to the
court. Justice Black was a U.S. senator, and
Justice Brennan was sitting on a state court. All
three had thus been subject to considerably more
political pressure than a life-tenured federal judge
or a life-tenured law professor. :

Those who are encouraging the Senate to focus
solely on qualifications of judicial nominees are
suggesting that the president alone should have
the power to shape the politics of the Supreme
Court for years to come. Undermining the consti-
tutional balance of power in this way would be
dangerous enough in the context of treaties or
ambassadors. In the context of the Supreme Court
it would be disastrous, because the court, unlike
treaties and ambassadors, has its own role in
maintaining the constitutional balance: the prac-
tice of judicial review guarantees that without the
concurrence of the Supreme Court, even the
legislature and executive working together cannot
prevail.

To allow one branch of this precisely balanced
trio to have undue influence on another is to shake
the very foundatiors of our republic.

The writer is an associate professor of law at the
University of Minnesota.
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3 The Court: Rehnquist

BOSTON
v the standards of the world
gAmericans enjoy extraordinary
freedom. We do, 1 believe, in
good part because of the institution of
the. Supreme Court. Through the
strains of our turbulent history the
Court has given concrete meaning to
the Constitution’s promises of liberty,
its -provisions against concentrated
official power.

‘Those of us who revere the -Su-
preme Court and its role in keeping
our society so free have to face some
unwelcome realities now. President
Réagan’s two appointments are in-
tended to change the Court’s role, and
they may well go a long way toward
that end. It is best to face the fact,
phxlosopmcally but without illusjon.

“The choice of Justice William H.
Rehnqulst to be the Chief Justice is the
perfect symbol of the President’s de-
sign. In his years on the Court Justice
Rehnquist has single-mindedly pur-
sued a vision very different from the
broad consensus: a vision of judges
dping little or nothing to restrain offi-
cial power or protect individuals. .

Justice Rehnquist is not a ogre. To

the contrary, as many of the stories
about his proposed promotion have
said, he is personally charming and
witty. But what matters is that heisa
‘judge with a program.
. He is often called ‘‘conservative,”
but that word gets him wrong. Judicial
‘conservatives are, or were, supposed
to have a particular respect for prece-
«dent and process. Justice Rehnquist is
:quite ready to brush all that aside to
‘reach the result he wants. He is an ex-
treme example of what the commenta-
‘tors call “‘result-oriented.”

The late John Marshal' Harlan was
'a great conservative Justice in the old

"sense: respectful of the past, sensi-

Mr. Reagan’s
instinct for
the extreme

tive to the conflicting interests so
often at stake in the Supreme Court,
ready to follow the law and the facts
to results he might not personally de-
sire. He was therefore not a predict-
able Justice. Justice Rehnquist may
be the most predictable since James
Clark McReynolds retired in }941.

Another word whose meaning Jus.
tice Rehnquist tests is “‘activist.”” It is
an epithet thrown at judges who define
the Constitution expansively to protect
individual liberties. But in terms of a
willingness to override precedent, to
reshape constitutional traditions in
radical ways, no one could be more
“activist’”’ than William Rehnquist.

It is no disrespect to Justice Rehn-
quist to say that such a loner, a judge
so often out at the edge of the Court, is
a curjous choice to be Chief Justice of
the United States. Historically, at
least, one thinks of Chief Justices
being chosen in the hope that they
would ameliorate differences and
bring the Court together.

The appointment reflects Ronald
Reagan’s instinct for the extreme. The
President’s temperament is genial.
But his method has been to set out hard
ideological goals — on taxation, say, or
arms control — and not care about how
he offends the consensus.

Applying the Reagan method to the
Supreme Court is another thing. Undo-
ing constitutional understandings long

accepted as part of the social fabric
carries special dangers. So would dras-
tic limitation of the Court’s role as the
protector of American liberties.

A Supreme Court remodeled in

- President Reagan’s vision could give

us a different country: one in which
our freedoms were less secure, offi-
cial power less restrained. The nomi-
nations of Justice Rehnquist and
Judge Antonin Scalia thus pose a hard
test for senators of liberal conscience.

Presidential appointment is the con-
stitutional device that links the Su-
preme Court — judges who may serve
for life — with the democratic system.
Accidents of timing have great effect,
of course. But in a rough way changes
in the political climate of the country
make themselves felt on the Court
through the appointing process.

Justice Rehnquist and Judge Scalia
are amply qualified in terms of intel-
lect and legal skills. (The contrast with
President Reagan’s insultingly un-
qualified nominee to the Seventh Cir-
cuit Court of Appeals, Daniel Manion,
is striking.) Yes, senators have histori-
cally considered ideology in voting on
Supreme Court nominees. But Presi-
dents generally have a degree of lati-
tude — and by all signs this one will.

There is only this consolation: In my
view, at least, the American public will
not be happy with a Supreme Court
reconstructed in President Reagan’s
image. Justice Robert H. Jackson, for
whom William Rehnquist clerked, was
a skeptic about judicial power. But he
wrote in 1954:

“The people have seemed to feel
that the Supreme Court, whatever its
defects, is still the most detached,
dispassionate and trustworthy custo-
dian that our system affords for the
translation of abstract into concrete
constitutional commands.” O
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By STUART TAYLOR IJr.

WASHINGTON
IN the heat of the 1984 Presidential campaign, Justice
4 Wwilliam H. Rehnquist gave a speech entitled *Presi-
dential Appointments to the Supreme Court.” it is
natural and proper, he said, for a President to seek to
shape the course of the law by naming Justices ‘‘sympa-
thetic to his political or philosophical principles.’ But, he
added, the effort *‘is apt to be only partially successful.”

If President Reagan is only partially successful in
reversing the direction of the Federal courts, it will not
be for lack of trying. In selecting Justice Rehnquist to
succeed the retiring Chief Justice, Warren E. Burger,
and Judge Antonin Scalia to join the Supreme Court, Mr.
Reagan has named men of impressive talents and ap-
pealing personalities whose records on the bench seem
totally compatible with the Administration’s views.

On issues including abortion, affirmative action,
school prayer, busing, Presidential powers, the death
penalty, obscenity, crime and civil liberties, Justice

Rehnquist has been the Court’s most conservative mem-
ber since he was confirmed in 1972. Judge Scalia has been
equally consistent, as a law professor and since Mr. Rea-
ganmade him an appellate judge in Washington in 1982.

At least one more appointment would be needed to
produce a dramatic change in the Court’s moderate
course — in particular to restrict abortion rights. But
Justice Rehnquist’s ability to persuade colleagues in
close cases will be enhanced by his new position. And he
and Judge Scalia are both graceful writers with the intej-
lectual firepower to plant seeds of legal change even in
dissent. Justice Rehnquist delights in the barbed epi-
gram. Judge Scalia’s writing blends analytical rigor with
visceral intensity.

A standard cliché about the Supreme Court — that a
President has no way of telling what an appointee will do
once ensconced in a lifetime job — is at least partly
myth. In this respect, the choices of Justice Rehnquist
and Judge Scalia are in instructive contrast with Presj-
dent Eisenhower’s 1953 appointment of Chief Justice
Earl Warren and, to a lesser degree, with Mr. Reagan’s
1981 appointment of Justice Sandra Day O’Connor. Chief
Justice Warren horrified Mr. Eisenhower with liberal
rulings on criminal law and civil rights; Justice O’Con-
nor has turned out to be a more moderate conservative
than Justice Rehnquist, going against the Administration
on some major issues, including school prayer.

But ideological purity was not the primary criterion
in those selections. Mr. Eisenhower had earlier promised
the job to then-Governor Warren of California, a man of
national stature. Mr. Reagan was fulfilling a campaign
pledge to name the first woman Justice.

In the cases of Justice Rehnquist and Judge Scalia,

- however, Attorney General Edwin Meese 3d is at the
_helm of an activist Justice Department bent on moving
" the courts to the right. In his radio address yesterday,

Mr. Reagan said his Supreme Court nominees were “rep-
resentative of the high caliber of our Federal court ap-
pointments.’”’ He also urged the Senate to confirm his
stalled nomination of Daniel A. Manion for a Federal ap-
pellate judgeship, assailing opponents for partisanship.
““1 believe the Senate should consider only a nominee’s
qualifications and character, not his political views,”
Mr. Reagan said.

But many Democrats and some Repubiicans say Mr.
Reagan is not practicing what he preaches. An increas-
ingly single-minded Administration drive to put conse:-
vative ideologues on the bench, they say, has produce *
some lower court candidates notable less for their ieg ..
professionalism than for their extremism or racial inse --
sitivity — though Justice Rehnquist and Judge Scai:a
seem immune 10 such charges.

The peint of Justice Rehnquist’s 1984 speech was less
that people change once named to the Court — althou_n
some have — than that even Presidents and judicia]
nominees who agree on the current issues of importance
lack “the foresight to see what the great issues of 10 or 15
vears hence are to be.” President Roosevelt, he said.
sought and got Justices who would stop the Court from
striking down the New Deal, but a few years later, when
civil liberties issues became central, the Roosevelt Court

The Justices of the
Supreme Court

Appointment Present
Year President age

William J.
Brennan Jr.

Byron R.
White

Thurgood
Marshalt

Warren E.
Burger*

Harry A.
Blackmun

Lewis F.
Powell Jr.

William H.
Rehnquist

John Paul
Stevens

SandraDay ..
O'Connor  °

Antonin
Scalia®*

*Retiring
* "Nominated last week

“‘was rent asunder in rancorous’ squabbling.”’
A dominant conservative bloc on a future Court

_ might, for example, have to sort out the tension between

conservatives’ professed devotion to judicial restrzaint —
which would mean an end to what Judge Scalia as re-
cently as Friday called “‘judicial intrusion into the busij-
ness of the political branches’ — and the urge to strike
down economic regulations offensive to their free-mar-
ket philosophy. Such a conflict, Justice Scalia has said,
“‘presents the moment of truth for many conservatives
who have been criticizing the tourts in recent years."”
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Makes Push
For Judges

Manion Gets Support;
Opposition in Senate

Is Called ‘Partisan’

By S r Rich
\"‘b\(, Wuhmztony' pencesm 1

Post Writer

President Reagan urged the Sen-
ate yesterday to confirm embattled
conservative Daniel A. Manion as a
judge of the 7th U.S. Circuit Court-
of Appeals, and accused Senate
Democrats of engineering the de-
feat of some of his judicial and legal
nominees merely because they

" were conservatives.

The president also called for Sen-
ate confirmation of William H.
Rehnquist as chief justice anf:l An-
tonin Scalia, an appeals court 3ud_ge.
as an associate Supreme Court jus-
tice. Both are considered strong
conservatives.

In his weekly radio address from
Camp David, the president accused
the Democrats of “partisan use of
the confirmation process.” The ad-
dress was a sharp counterattack to
a surprisingly successful Democrat-
ic effort to thwart Reagan'’s efforts
to reshape the judiciary in a conser-
vative mold.

“The real objection to Dan
Manion is that he doesn’t conform
to the liberal ideology of senators,”
declared the president, saying he
had “sent a letter to the Senate ex-
pressing my strong opinion_about
the prerogative of the president to
make qualified appointments to the
federal judiciary.”

A copy of that letter was released
by Senate Majority Leader Robert
J. Dole (R-Kan.), according to Unit-
ed Press International. Reagan is
reported to have said, “Dan
Manion’s political views are close to
my political views. In particular,
Dan Manion’s belief that federal
judges should interpret the law and
not impose from the bench their so-
cial or philosophical notions upon
society, is my belief. That is the
real reason this nomination is en-
countering such hostility.”

But Sen. Paul Simon (D-[ll.) said
in a statement, “There i1s a marked
decline in the quality of these ap-
pointments . . . and that is the issue
in the Manion nomination.”

The stakes in the dispute are
larger than Manion’s nomination,
which is expected to reach a Senate
vote this week or next.

In the past year, Senate Demo-
crats and some Republicans such as
Charles McC. Mathias jr. (Md.) and
Arlen Specter (Pa.), backed by a co-
alition of liberal, civil rights and civil

" liberties

WAoo

organizations, have
blocked a number of important
nominations. They killed the nom-
ination of administration civil rights
chief William Bradford Reynolds to
be associate attorney general and of

Jeffrey 1. Zuckerman to be general’

counsel of the Equal Employment
Opportunity Commission. Also re-
jected was Jefferson Beauregard
Sessions Il as a federal judge.

In the Judiciary Committee, the
Manion nomination failed to win ap-
proval on a 9-to-9 vote, and thus
goes to the floor without a favorable
committee recommendation,

Opponents coupled allegations of
extreme right-wing views or insen-
sitivity on racial matters with
charges of lack of judicial tempera-
ment or legal distinction. Sens. Jo-
seph R. Biden Jr. (Del.), Edward M.
Kennedy (Mass.) and Howard M.
Metzenbaum (Ohio) have been
among Democrats opposing Manion
and some of the other nominations.

Administration officials are said
to think that Democrats have found
a formula in these charges for their

. effort to thwart Reagan’s attempts

to remake the federal judiciary and
legal agencies. They are said to be-
lieve that a counterattack was
needed to prevent further trouble

sd WVwa vw - -
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on nominations. A White House
spokesman agreed yesterday that
the president’s remarks on Manion
should be interpreted as the start -of
a counterattack.

At a Senate Judiciary Committee
hearing April 30, Democrats ques-
tioned whether Manion held such
extreme right-wing views that he
should not sit on the federal bench.

They cited Manion’s sponsorship
as an Indiana state senator of a bill
to allow the Ten Commandments to
be posted in the public schools two
months after the Supreme Court
ruled that such postings are uncon-
stitutional, and 1971 statements
urging that the Supreme Court be
stripped of some its jurisdiction and
declaring that antiwar demonstra-
tors “should be penned up.”

Democrats also questioned wheth-
er his legal background in a small
South Bend law practice was ade-
quate to qualify him to sit on a federal
appeals court. Manion has been
strongly defended, however, by In-
diana’s two senators, Dan Quayle (R)
and Richard G. Lugar (R).

Reagan said he is trying to name
‘tough, responsible judges” because
“the scales of justice have become
seriously unbalanced” and it is “dif-
ficult to convict criminals.”
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Finally the Reagan Stamp

With his Supreme Court parlay last week, Presider:
Reagan wins the George Washington Plunkett memc-i-
al trophy for 1986. It was Plunkett, the Tammany boss,
who said he would like as his epitaph: “He seen his
opportunities and he took ’em.”

When Chief Justice Warren Burger decided—as he
tells it—to resign from his judicial post so he could
prepare for the 1987 celebration of the bicentennial of
the Constitution, Reagan did not waste any time plead-
ing that he reconsider.

He met briefly with Justice William Rehnquist-—the
man his advisers had suggested he elevate to Burger’s
post—and then with Appeals Court Judge Antonin
Scalia, the brain trust’s choice for Rehnquist’s Supreme
Court seat. By the end of each meeting, the job had
been offered and accepted.

Thus, in two hours of pleasant conversation, the
president had done as much to reshape the future laws
of this nation as six years of battling with Congress
have accomplished in redirecting fiscal policy.

With Rehnquist, 61, and Scalia, 50, Reagan likely has
steered the course of jurisprudence along his chosen
conservative channel for the next two decades or more.
By elevating two judges of commanding intellect and
considerable personal charm, he has denied his political
critics any plausible grounds for denying them confir-
mation.

Presidents have always been eager to put their stamp
on the Supreme Court, as University of Virginia poliz-
cal scientist David M, O’Brien demonstrates in “Storm
Center: The Supreme Court in American Politics,”
nicely timed for publication later this month. The
appointment and confirmation of Supreme Court jus-
tices have always been intensely political matters. They
must be, given the crucial role of the high court in our
system of government.

O’Brien quotes none other than Rehnquist as arguing
_ in a 1984 speech that there is “no reason in the world
why a president should not ‘pack’ the court,” i you
mean by that appointing “people to the court who are
sympathetic to his political and philosphical
principles.”

So far as appointments go, Reagan is a bit
behind schedule. Over the long span of
American history, Supreme Court vacancies
have come up on an average of once every
22 months. There are no guarantees, how-

. ever. Jimmy Carter, luckless as ever, got

none. Reagan has had only two in 65
months, and this last one was at least a bit
contrived in its timing,

It has been common knowledge in Wash-

ington that Burger, now 78, intended to step
down as Chief Justice in order to let Reagan
name a younger successor to that vital post.
An active and intense Republican partisan in
his earlier years, Burger—who had benefit-
ed from the judicial patronage of Dwight D.
Eisenhower and Richard M. Nixon—was
certainly not going to frustrate the only
other Republican to win the White House in
more than 50 years.

My guess was that he would preside over

the Constitution’s big birthday next year while still
wearing judicial robes, and then step down. But he may
have been prompted to advance his resignation date by
fears that the Democrats will take over control of the
Senate this November. If the Supreme Court of Mr.
Dooley’s ‘day could be said to “follow the election
returns,” then why should today's high court not
monitor the public opinion polls? And those polls in-
creasingly say the Democrats may recapture the Sen-
ate,

O'Brien -says that of 26 Supreme Court nominees
refused confirmation, only two “suffered defeat be-
cause of niediocre judicial records and lack of profes-
sional qualifications,” The other 24 “have fallen prey to
partisan politics, either because of the nominee’s politi-
cal views or because the Senate wanted to deny ‘lame
duck’ Presidents appointnients to the Supreme Court.”

The political talk in town holds that a highly conser-
vative justice, such as Reagan would prefer, might not
be confirmable by a Democratic Senate. I'm not sure

_ that’s correct. If the Democrats come back, their

margin will be narrow, probably skimpier than the
present Republican advantage.-

Should Reagan offer them any of a half-dozen well-
qualified conservative jurists with experience on state
ot federal benches, it might be tough for the Democrats
to turn him or her down. It would at least be politically
risky; I can certainly see Republicans making an issue
of such a vote in the 1988 campaign.

The vital question is whether Reagan will get an
opportunity to appoint another justice or two to make
the conservative. bloc the court’s majority. Justices
William Brennan Jr. and Thurgood Marshall, the staun-
chest liberals on the court, are 80 and 77 respectively.
Two others in the moderate center, Harry Blackmun
and Lewis Powell Jt., are 77 and 78.

History and the actuarial tables favor Reagan’s mak-
ing another appointment. And last week’s nominations
make it clear that, like Plunkett of Tammany, he will
know what to do with the opportunity. )
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President Reagan urged the Sen-
ate yesterday to confirm embattled
conservative Daniel A. Manion as a
judge of the 7th U.S. Circuit Court
of Appeals, and accused Senate
Democrats of engineering the de-
feat of some of his judicial and legal
nominees merely because they

* were conservatives.

The president also called for Sen-
ate confirmation of William H.
Rehnquist as chief justice angl An-
tonin Scalia, an appeals court judge,
as an associate Supreme Court jus-
tice. Both are considered strong
conservatives.

In his weekly radio address from
Camp David, the president accused
the Democrats of “partisan use of
the confirmation process.” The ad-
dress was a sharp counterattack to
a surprisingly successful Democrat-
ic effort to thwart Reagan’s efforts
to reshape the judiciary in a conser-
vative mold.

“The real objection to Dan
Manion is that he doesn’t conform
to the liberal ideology of senators,”

. declared the president, saying he
had “sent a letter to the Senate ex-
pressing my strong opinion about
the prerogative of the president to
make qualified appointments to the
federal judiciary.”

A copy of that letter was released
by Senate Majority Leader Robert
J. Dole (R-Kan.), according to Unit-
ed Press International. Reagan is
reported to have said, “Dan
Manion’s political views are close to
my political views. In particular,
Dan Manion’s belief that federal
judges should interpret the law and
not impose from the bench their so-
cial or philosophical notions upon
society, is my belief. That is the
real reason this nomination is en-
countering such hostility.”

But Sen. Paul Simon (D-IIl.) said
in a statement, “There i1s a marked
decline in the quality of these ap-
pointments . . . and that is the issue
in the Manion nomination.”

The stakes in the dispute are
larger than Manion’s nomination,
which is expected to reach a Senate
vote this week or next.

In the past year, Senate Demo-
crats and some Republicans such as
Charles McC. Mathias Jr, (Md.) and
Arlen Specter (Pa.), backed by a co-
alition of liberal, civil rights and civil

By Spencer Rich
Washington Post Staff Writer

" liberties
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organizations, have
blocked a number of important
nominations. They killed the nom-
ination of administration civil rights
chief William Bradford Reynolds to
be associate attorney general and of

Jeffrey 1. Zuckerman to be general

counsel of the Equal Employment
Opportunity Commission. Also re-
jected was Jefferson Beauregard
Sessions 1II as a federal judge.

In the Judiciary Committee, the
Manion nomination failed to win ap-
proval on a 9-to-9 vote, and thus
goes to the floor without a favorable
committee recommendation.

Opponents coupled allegations of
extreme right-wing views or insen-
sitivity on racial matters with
charges of lack of judicial tempera-
ment or legal distinction. Sens. Jo-
seph R. Biden Jr. (Del.), Edward M.
Kennedy (Mass.) and Howard M.
Metzenbaum (Ohio) have been
among Democrats opposing Manion
and some of the other nominations,

Adnmunistration officials are said
to think that Democrats have found
a formula in these charges for their

. effort to thwart Reagan’s attempts

to remake the federal judiciary and
legal agencies. They are said to be-
lieve that a counterattack was
needed to prevent further trouble
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on nominations. A White House
spokesman agreed yesterday that
the president’s remarks on Manion
should be interpreted as the start of
a counterattack.

At a Senate Judiciary Committee
hearing April 30, Democrats ques-
tioned whether Manion held such
extreme right-wing views that he
should not sit on the federal bench,

They cited Manion’s sponsorship
as an Indiana state senator of a bili
to allow the Ten Commandnments to
be posted in the public schools two
months aiter the Supreme Court
ruled that such postings are uncon-
stitutional, and 1971 statememts
urging that the Supreme Court be
stripped of some its jurisdiction and
declaring that antiwar demonstra-
tors “should be penned up.”

Democrats also questioned wheth-
er his legal background in a small
South Bend law practice was ade-
quate to quzlify him to sit on a federal
appeals court. Manion has  been
strongly defended, however, hy In-
diana’s two senators, Dan Quayle (R)
and Richard G. Lugar (R).

Reagan said he is trying to name
“tough, responsible judges” because
“the scales of justice have become
seriously unbalanced” and it is “dif-
ficult to convict criminals.”
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Ideologlcal Battle Over Judiciary Escalates in Senate

Reagan Assails Foes of Appeals Nominee

By PAUL HOUSTON, Times Staff Writer

WASHINGTON —President
Reagan, girding for an 1deologmcal
battle over his judicial nominees,
Saturday trumpeted the “high cali-
ber” of two new Supreme Court
. choices and denounced “partisan-
- ship” in the Senate as a threat to

~.=. approval of an appeals court nomi-

" nee.:
"~ -Reagan went on the offensive in
"+ his weekly radio talk after Demo-
*-’érats and some liberal Republicans
.. 'had kilfed orie nomination, jeopard-
med another and vowed to look
even more closely at future nomi-
nees in the face of the President’s
moves last Tuesday to give the
Supreme Court added conservative
firepower.

The President praised Supreme
Court Justice William H. Rehn-
quist, whom he has nominated for
chief justice, as “a consistent model
of fairness and an articulate
spokesman for straightforward in-
terpretations of the Constitution.”

Praises Scalia’s Talent

And he described Antonin Scalia,
whom he has proposed for the
vacancy created by the departure
of Chief Justice Warren E. Burger,
as “one of our most gifted legal
minds.” Scalia serves on the U.S.
Circuit Court of Appeals for the
“District of Columbia.

But Reagan devoted most of his
five-minute ‘broadecast to urging
Senate approval this week of Dan-
iel A. Manion, a conservative for-
mer Indiana state senator nominat-
ed by Reagan for the U.S. 7th
Circuit Court of Appeals in Chica-

0.

Reagan, hailing Manion for “a
sense of fairness and justice .
above reproach,” protested that he
is being subjected to “partisanship
in the Senate (that) has pushed fair
play by the boards.”

Despite the charge of partisan-
ship, two members of Reagan’s
own party cast key votes against
Manion in the Senate Judiciary
Committee.

\ 1D @by

‘Nomination in Trouble

 In-a heated session May 8, the
‘committee rejected Manion’s nomi-
nation on a 9-9 tie, with Sens.
Arlen Specter (R-Pa.) and Charles
McC. Mathias Jr. (R-Md.) voting
with seven of the panel’'s eight
Democrats against the nomination.
The committee then voted 11 10 6
to send the nomination to the

Senate floor without a recommen- .

dation, making confirmation still
possible, albeit difficult.

In support of Manion, Reagan
said the American Bar Assn. “has
declared him fully qualified to be a
federal judge” and that he has the
strong endorsement of Father The-
odore M. Hesburgh, president of
the University of Notre Dame,
where Manion was an undergradu-
ate,

Actually, the ABA screening
panel gave Manion, an attorney in
South Bend, a “qualified” rating, its
lowest passing grade, with an un-
specified minority calling him not
qualified.

Reagan also said that opponents,
in their all-out bid to block the
nomination, had “even tried to
make a major issue of a few
typographical errors in several of
his briefs and the fact that he
practices law in a smali town.”

Several Democrats have charged
that briefs written by Manion are
flawed by numeérous typographical
and syntactical errors.

Reagan said it was clear that
*“the real objection” to Manion, the
son -of a longtime John Birch
Saciety leader, was that “he doesn't
-conform to the liberal ideology of

-some senators.”

The President said one unnamed
senator had told Manion at his
confirmation hearing that he was
“decent and honorable” but unac-
ceptable for the judgeship “because

-of your political views.” Reagan
‘commented that the Senate

“should consider only a nominee’s
qualifications and character, not his
political views.”

Senator Replies to Reagan

Sen. Paul Simon (D-IlL.), leader
of the opposition to Manion, said in
reaction to Reagan’s attack: “There
is a marked deciine in the quality of
these (appellate court) appoint-
ments under Atty. Gen. (Edwin)
Meese.. . . If the White House had
shown the same attention to quali-
ty in these nominations that it has
to Supreme Court candidates, there
would be no showdown in the
Senate on the Manion case.”

In a letter to Senate colleagues,
Democrats Joseph R. Biden Jr. of

Delaware, Edward M. Kennedy of
Massachusetts, Howard M. Met-
zenbaum of Ohio and Patrick J.
Leahy of Vermont said they oppose
Manion because he has an “undis-
tinguished legal career” and “cav-
alierly disregarded his oath of
office to uphold the Constitution.”

They cited Manion’s 1981 spon-
sorship of a bill in the Indiana
Legislature to allow posting the
Ten Commanc.ments in public
schools, although the Supreme
Court two months earlier had ruled
that to be unconstitutional.

In his radio talk, Reagan did not
mention the Judiciary Committee’s
bipartisan rejection June 5 of the
nomination of Jefferson B. Sessions |,
111 to be a federal District Court !

judge. Critics had charged that

Sessions was not qualified and that
several remarks he had made :
showed a ‘“gross insensitivity”
about racial issues.

Meese had blasted the commit-
tee's action as ‘“an appalling sur-
render to the politics of ideology.”
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WASHINGTON —
The biggest surprise
in the announce-
ment that Chief Jus-
tice Warren E.
Burger is retiring
from the Supreme
Court is his ostensi-
ble reason, that he
wants to devote
more time to chair-
commission to commemorate the 200th
ersary of the American Constitution.
> layman, that seems a flimsy reason to
up the premier judicial post in the

'HOND and
COVER

it is in keeping with the image that
r has developed over 17 years — a
f no unusual intellectual talents or as-
ons who often has seemed to be more
sted in the mechanics and trappings
court than in the mind-wrenching de-
s of judicial scholarship.

as been a perhaps unintentional com-
ry on Burgcr’s reputation as a man

who looks more like a Supreme Court chief
justice than he cerebrates like one that the
man nominated to succeed him, Associate
Justice William H. Rehnquist, has come to
be regarded as the prime constitutional
thinker and writer on the conservative side
of the bench.

Although the Burger court has been,
credited with moving the country away
from an earlier proclivity, real or imagined,
for a liberal “activism"” in the interpretation
of the law, it really has been a very mixed
bag not easily pigeon-holed by ideological
leaning. The fact that the Reagan adminis-

tration’s card-carrying strict constructjon-

ist, Attorney General Edwin Meese, has at-
tacked the court for what he sees as a stray-
ing from the intent of the founding fathers
is witness to the point.

, The important question, though, is not
why Burger elected to leave the court when,
as he says, he never felt better in his life,
but what the change is likely to mean in the
court’s leadership and complexion. In Rehn-
quist, an early Barry Goldwater political

lieutenant who won high marks as an assist-
unt attorney general in the Nixon adminis-
tration, the court has a man who promises
to provide more intellectual direction than
it has had during Burger’s 17 years at the
helm. Although Rehnquist is only 61, he has
been on the court 14 years.

In the new nominee, Judge Antonin
Scalia of the U.S. Court of Appeals, the court
from all reports has a man who shares
Burger’s conservatism coupled with Rehn-
quist’s intellectual discipline. Those who
have reviewed his lower-court decisions
suggest he will be a staunch supporter of
the Reagan administration in cases involv-
ing so-called social issues — abortion, af-
firmative action and religious questions.

On individual cases, he may on occasion
tip the scales in favor of adminristration po-
sitions, but in replacing Burger he seems
more likely to give the administration a
more intellectual voice but not an addi-
tional vote. If there is one group in the soci-
ety that may be most unhappy with him, it

may be the news media, because he has not

seemed impressed with {ts pleadings of First
Amendment protection in some libel cases.

In the 1984 presidential campaign, one of
the major warnings against Reagan's re-
election uttered by Walter Mondale and
other Democrats was that Reagan would be
in a position, as it was often put, to make
over the Supreme Court in his own image.
Of the nine justices, five were over 75. The
“threat” struck great apprehension in lib-
eral hearts but didn't make a dent in the
Reagan landslide at the ballot box.

Still, in light of that Democratic fear, the
expectation was that any changes in the
court in the second Reagan term would re-
sult when vacancies occurred through the
death or ill health of liberal associate jus-
tices. The seats of the oldest, William Bren-
nan at 80, and Thurgood Marshall at 77,
were considered the best prospects for con-
servative replacements that would produce
a solid “Reagan court.”

These liberals, or the two others gener-

y have bearing on ‘Reagan court’ outlook

ally regarded as more liberal, Harry A.
Blackmun at 77 and John Paul Stevens nt 64,
could yot provide vacancies in Reapon's o
ond term that would put teeth in the Demo-
crats’ warning. But the window of the presi-
dent’s opportunity could be narrowing, if in
November his party should lose contiol of
the Senate, which must confirm Supreme
Court nominations.

Two of the more dramatic domestic ¢pi-
sodes of the Nixon administration betore
Watergate were the rejected Nixon nomina-
tions of Ctement F. Haynsworth and . Jlar-
rold Carswell by a Democratic-controlled
Senate. The two current nominations of
Rehnquist and Scalia are not expected to
have serious trouble in the Republican-con-
trolled Senate, but the fall elections contd
change the future outlook for a bhona tide
“Reagan court,”

Jack W. Germond and Jules Witcover
write for The Beltimore Evening Sun. Their
column is distributed by Tribune Media Ser-
vices, Inc.
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resident Ronald Rea-
gan is the Rodney
Dangerfield of the

his successes, he
still gets “no re-
spect” from many
Supreme Court ob-

servers.

Consider Mr. Reagan’s recent
choices for the court. Observers say
these men won't steer the court to
the right any faster, though both are
' two-handed drivers like the chief ex-
ecutive.
-~ But, again, Mr. Reagan gets no re-
spect. His critics assume that, like
.themselves, he counts justices on his
fingers:

. “Welllll, let’s see now. Two liberals
pius three moderates equals another
$4 decision upholding the ‘right’ to
an abortion.”

But Mr. Reagan counts better
than a child. He understands the na-
tion’s history and the role the court
plays in it. He certainly grasps the
persuasive role chief justices have
played all the way from John Mar-
shall to Earl Warren.

With that knowledge in mind, Mr.
Reagan surely knows a Chief Justice
William Rehnquist can cause a U-
turn in the court’s moderate direc-
-ton. Mr Rehnquist is no Earl War-

_ren. But he’s sharp. And coupled
‘with the brilliant Antonin Scalia of
the U.S. Court of Appeals here, the
court could swerve toward the
“right”

"+ It has happened before, and not

~ too long ago, but, with time, Amer-

_icans have forgotten. And it hap-

. pened with an issue of great moral
" importance, like abortion. The new
- chief justice was Earl Warren. The
case Brown vs. Board of Education.

f» * The Brown case stemmed from

five cases involving segregated
.schools argued before the court in

1952 under Chief Justice Frederick

Moore Vinson. The popular myth is
,that the court was itching to over-

_turn its 1896 sanction of racial seg-

regation. The fact is, led by Mr. Vin-

son, the court

could have re-
affirmed

America’s apar-

theid.

Reads one his-

torical analysis,

“Vinson died be-

fere the suits were

finally disposed

of, but the

available evi-

dence suggests

that had he lived he would most
likely have voted to hold segregation
. per se constitutional.”

Oval Office. Despite -
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THE RIGHT COURT STUFF

LAWRENCE WADE
28 f—

»Mr Vmsonpusedon Sept. 8,
1953. Mr. Warrer. became chief jus-
tice late that yezr and found a court
much like today’s — sharply divided.
In December the Brown cases were
reargued. They'd been held over
from Mr. Vinson’s 1ast term. By Feb-
ruary, Mr. Warren had lobbied,
wheedled, and worn down all of his
£fellow justices to find segregation in
public schools urconstitutional.

" * These were the same justices who
under Chief Jusice Vinson were
ready to continue the immoral prac-
‘tce of segregation. But their leader

1 +had changed. And though the basis
} of Brown can be disputed, the de-
] cision thrust the court in the proper
1 direction of truly equal protection
{ under the law.

| * Many Americans want to see the
‘court do the same with abortion.
They regard its 1973 decision, Roe
vs. Wade, as immoral as Plessy Vvs.
‘Ferguson. And they hope that, like
Mr. Warren, a Ar Rehnquist can
help persuade so-called “moderate”
justices to join the just, pro—hfe posi-
don.

~Mr. Rehnquist may be no Earl
Warren. But he is widely respected
.and liked by his court colleagues.
‘Qouple his skills with the intellect of
.coalition-builder Mr. Scalia, and a
Rehnquist cotrt could con-
Sstructively impact upon justice as
quickly as did the often destructive

{1 ‘Warren court.
1+ + Such an impact would cause the

‘strongest of liberal court observers
‘to shake violently in their Reeboks.
-But the power of the chief justice is
.well-known. It’s stated by the most
‘widely respected liberal observer,
‘Laurence H. Tribe of Harvard Uni-.
versxty

' Says Mr. Tribe, “'I'he Chief Jus-
‘tices — only 15 have served in our
‘entire history — present the most
‘obvious examples of the “one Jus-
‘tice who can make a difference.”

. Mr. Tribe wrote his book, God
Save This Hongrable Court, as a
awarning as to whataReagan admin-
istration would ds, given significant
court appoinments. )

. But what the administration
would do is simply give Americans
the court they've voted for in two
landslide electiozs.

‘No doubt Mr Peagan, unlike his
critics, the cou~r observers, has
been reading M. Tribe’s book.

Lawrence Wecz is a staff colum-
nist for The Was=ngton Times.




Reagan gives
court a push o
to the right \*

ne reasonable criticism of President
0 Reagan’s choice of Antonin Scalia to

the Supreme Court is that he didn’t
give him the chief justice job vacated by War-
ren Burger. The task of m g a group of
strong-willed; independent an 5 often quarrel-
some personalities would be easy for any man
who has raised nine children.

Most of the attention here has been focused
on the elevation of Justice William Rehnquist
to the top post. Rehnquist may prove to be a
stronger leader and a more adept coalition-
builder than his predeoessor But the power of
the chief justice lies more'in his skill at per-
- suasion than in any inherent authority.

Rehnquist may be better liked and respect-
ed by his colleagues than Burger, but in judi-
cial matters that hasn’t gotten him very far.
In an uncommonly number of decisions,
he has been a munority of one.

The impact of the proposed new member
of the court is more certain. Scalia is appreci-
ably more conservative than the departing
chief justice. It is inconceivable, for example,
that he would have voted with the majority,
as Burger did, in the 1973 decision that dis-
covered the constitutional right to abortion.

Stephen Chapman

At the age of 50, he can expect to serve on
the ocourt until sometime after President Car-
oline Kennedy finishes her term in the White

House.

Perhaps more ificant is that Scalia
promises to provide a consistent vote for a
three-member conservative bloc, the other
members being: Rehnquist and Sandra Day
O’Connor. What may fall to him is the task,
in important :cases, of ooaxing two more
votes out of the remaining five justices. His
unassuming charm, combined with intellectu-
al powers that will be the most formidable on
the court, make him a natural for that role,
which may amplify his voice considerably.

For Reagan, who hopes to alter the direc-
tion of the court permanently, all this is good
news. Scalia is a conservative’s conservative,
who can be -expected to oppose most
attempts to expand constitutional rights and
to roll back some of those recognized by past
rulings.
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He takes a skeprical view of the landmark
decisions protecg criminal suspects, thinks
the press has bexr granted excessive freedom
by judicial readgs of the Ist Amendment
and gives a wide berth to executive actions
taken in the name of national security.

His most famous opinion (credited to him,
though written axonymously) struck down the
Gramm-Rudmaz. dsficit reduction act, which
shows that Scaliz can be provoked to exercise
the power of juccial review. But he believes
the judiciary, b=ing undemocratic by nature,
should overrule iz choices of democratically
elected officials ozly in extreme cases, when
the Constitution gves it no alternative,

The judge’s ro.z. Scalia said once, is “cer-
tainly not to lea? the society forward.” Lead-
ership belongs 1¢ people accountable to the
voters.

That is & princried approach—Scalia is as
hostile to conserz:ives who want judges to
take a more acthe role as protectors of eco-
nomic freedom as he is to liberals who want
it to intervene ot behalf of civil liberties—but
an unsatisfying ozs. A passive, deferential ju-
diciary is as muct a threat to liberty as an
arrogant, aggresshe one.

Scalia sees -the genuine danger to democra-
cy from letting jodges strike down legislative
actions. What he overlooks is the risk to liber-
ty of placing too much Fower in the hands of
the majority. The Bill of Rights, after all, was
put in the Const==ion precisely for the pur-
pose of shielding minonties from untram-
meled democracy. Judicial activism in the de-
fense of liberties explicitly or implicitly
protected by the Constitution is no vice.

The er is thar the revamped court will
ignore the legitimz=2 conservative argument to
limit governroent imierference in economic af-
fairs, while accepting its demand to expand
state power in the realm of civil liberties.
Conservatives are s:pposed to stand for limit-
ed government. Bz a conservative court will
probably expand <=z government’s authority
over the lives of 1z citizens, particularly those
given short shrift &v the democratic process.

None of this is 2=+ reason for the Senate to
block the nominzzon. The President was
elected to put his ssamp on the Supreme
Court, and Scaliza =21 do that with grace, in-
tegrity and intellectual force. For better or

worse, this is 2 bz step toward a Reagan
court.
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SéaHa s Views, Stylishly Expressed,
- LineUp Vng;h Reagan’s

By STUART TAYLOR Jr.

Special 10 The Now York Times

WASHINGTON, June 18 —
Judge Antonin Scalia, whom Presi-
dent Reagan said Tuesday he will
name to the Supreme Court, has
criticized several major Supreme
Court precedents and expressed
clear views contrary to existing
law on a wide range of contentious
{ssues.

His writings over the years have
advocated positions almost per-
fectly consistent with the Reagan
Administration’s.  conservative
legat and political agenda, and con-
siderably more so than the judicial
opinions of Chief Justice Warren

" E. Burger, who is retiring.

Among the issues on which
Judge Scalia’s conservative views
appear to match those of the Ad-
ministration closely are abortion,
desegregation through busing,
preferences for women and mem-
bers of minority groups, the Free-
dom of Information Act, and the
need to curb lawsuits and to reduce
the role of the courts in making
policy.

While largely unknown to the
general public, Judge Scalia’s
record, both before and after Mr.
Reagan pamed him to the United

States Court of Appeals for the Dis--
trict of Columbia in 1982, has been:

closely studied by Justice Depart-
ment officials.

They liked virtually everything
they saw and have long listed him
as a leading Supreme Court pros-
pect. These officlals view his
planned elevation as a capstone of
,their efforts — which experts call
the most systematic by any Ad-
ministration in modern history —
to reverse the course of the Fed-
eral judiciary.

‘Imperial Judiciary’ Assailed

In opinions, articles and debates,
Judge Scalia has said or strongly
suggested, among other things,
that the Supreme Court was wrong
to recognize a constitutional right

to abortion, to approve “racial af--

firmative action,” to order busing
as a desegregation remedy and to
strike down all existing death pen-
alty laws in 1972.

He has assailed what he calls the
“imperial judiciary’ as deciding
issues it has no business deciding
and as usurping the powers of
other branches of Government and
of the states. He has criticized Con-
gress as ducking political responsi-

Associated Press

Judge Antonin Scalia

bility by writing righteous-sound-

ing legislation so vague as to be
‘“absolutely meaningless.” The re-

sult, he said, is that ‘‘unelected.

judges are left to determine its real
content.”

He has questioned both the con-
stitutional basis for and the policy

- justification for acts of Congress

that insulate more than a dozen in-
dependent agencies, including the
Federal Trade Commission and
the Federal Reserve Board, from
Presidential control.

He is viewed by libel experts as
deeply hostile to Supreme Court
rulings that, he has said, have “ful-
somely assured” the protection of
the press from libel suits by public
officials and public figures.

In expressing his views, Judge
Scalia has won a reputation as one
of the smartest, wittiest and most
cogent stylists on the Federal
courts, using a combination of
rigorous logic, caustic irony and
elegant rhetoric to skewer his op-
ponents.

This talent, which along with an
appealing personality made him
all the more attractive to conserva-
tives seeking a champion at the Su-
preme Court, is viewed by some
critics of his views with a mixture

of concern — because it could mag-
nify his impact — and admiration.

Bruce Sanford, a Washington
lawyer and libel expert, said in an
interview several months ago that
Judge Scalia was viewed by press
lawyers ‘‘as one of the worst
judges in the country on First

.Amendment and libel issues.”

Mr. Sanford added, however:
“He’s enormously intelligent. -
Ironically he is one of the best
writers currently serving on the
courts of appeals. What that man
does with language in opinions is
beautiful. He’s humorous, he’s sav-
agely subtle, he’s absolutely scath-
ing at times, and just in reading it
you can feel the emotional commit-
ment that he has to his views in the

" libel area.”

In a 1979 article attacking af-
firmative action preferences for
members of minority groups, for
example, Judge Scalia, stressing
his own freedom from any notion of
inherited racial guilt as the son of
an Italian immigrant, facetiously
suggested that if the nation’s
whites really wanted to repay a
“racial debt” to various groups, a
more finely tuned system could be
devised:

“I have developed a modest pro-
posal, which I call RJ.H.S. — the
Restorative Justice Handicapping
System. I only have applied it thus
far to restorative justice for the
Negro, since obvious!y he has been
the victim of the most widespread
and systematic expleitation in this
country; but a similar system
could be devised for other creditor-
races, creditor-sexes or minority
groups.

‘‘Under my system each individ-
ual in society would be assigned at
birth Restorative Justice Handi-
capping Points, determined on the
basis of his or her apcestry. Obvi-
ously, the highest number of points
must go to what we may loosely
call the Aryans — the Powells, the
Whites, the Stewarts, the Burgers,
and in fact (curiousty enough), the
entire composition of the present
Supreme Court, with the exception
of Justice Marshall.

‘Justices Would Not Shrink’

“This grouping of North Euro-
pean races obviously played the
greatest role in the suppressicn of
the American black. But unfortu-
nately, what was gocd enough for
Nazi Germany is not good enough
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for our purposes. We must further
divide the Aryans into subgroups.”

Noting that “the Irish (having
arrived later) probably owe less of
a racial debt than the Germans,”
for example, he added: “It will, to
be sure, be difficult drawing pre-
cise lines and establishing the cor-
rect number of handicapping
points, but having reviewed the Su-
preme Court’s jurisprudence on
abortion, 1 am convinced that our
Justices would not shrink from the
task.”

Judge Scalia also used a
splenetic pen in a 1982 article titled
“The Freedom of Information Act
Has No Clothes,” in which he as-
sailed the 1974 amendments liber-
alizing the law, which requires
Federal agencies to open their files
to citizens, as a “disaster.”

This law, he said, ““is the Taj
Mabhal of the Doctrine of Unantici-
pated Consequences, the Sistine
Chapel of Cost-Benefit Analysis 1g-
nored.” The amendments, he as-

serted, have *‘greatly burdened in-

vestigative agencies and the
courts,” adding: *They were
. promoted as a boon to the press,
the public interest group, the little
guy; they have been used most fre-
quently by corporate lawyers.”
Abortion a Societal Decision

On abortion, Judge Scalia — a
Catholic who is said to oppose it —
said in a 1978 debate: ‘‘In the abor-
tion situation, for example, what
right exists — the right of the
woman who wants an abortion to
have one, or the right of the unborn
child not to be aborted?

“In the past that was considered
to be a societal decision that would
be made through the democratic
process,” he said, ‘“but now the
courts have shown themselves
willing to make that decision for
us.” He added, *““The courts have
no business being there.”

In his judicial opinions, he has
not challenged overtly the wisdom
of Federal statutes or of Supreme
Court precedents, which lower
court judges are bound to follow.
The criticial views he expressed as

a law professor on the Freedom of -

Information Act ““would have noth-
ing to do with my interpretation of
it if I were sitting as a judge,” he
said in his 1982 confirmation testi-
mony. -

Nevertheless, he has managed to
delight conservatives with majori-
ty, concurring and dissenting opin-

jons that have called for deference
to Presidential decisions touching
on foreign policy, cutting back on
access to the courts and holding
acountable ir libel suits “media
that are capabie of holding individ-
uals up to public obloquy from
coast to coas: and that reap finan-
cial rewards commensurate with
that power.”

But inevitably, Judge Scalia can-
not please all of the conservatives
all of the time.

For example, some conserva-
tives would like to see the courts go
from the present broad protection

-of abortion rights to the opposite

extreme of ruling that the Constitu-
tion requires states to ban abortion

, onthe ground that a fetus is a *‘per-

son” with a constitutional right to
\

© life.

Judge Scalia has not publicly
suggested agreement with this
view, which would clash with his
statements that such issues should
be decided by the elected reprsen-
tatives of the people. It is more
likely, say conservatives including
Bruce Fein. a constitutional expert
with the Arerican Enterprise In-
stitute here, that he would vote to
allow states to prohibit or to allow
abortions as they choose.

While cozservative critics of the

Supreme Court have often assailed
“its “liberal judicial activism,”

Judge Scalia has recognized that
judicial activism is a tool some-
times used by conservatives as
well as liberals — both may be
tempted to use vague constitu-
tional phrases as a mandate for
striking down laws they do not like.

He is a free-market advocate
who favors economic deregulation

_as a matter of policy. But in a 1885

article, he expressed disagreement
with conservative scholars who
have called for striking down many

economic regulations as unconsti-
tutional.

“This issue presents something
of a momen of truth for many con-

servatives who have been criticiz-
ing the courts in recent years,’” he

.said. ““They must decide whether

they really believe, as they have

-been saying, that the courts are

doing too much, or whether they
are actually nursing only the less
principled grievance 'that the
courts have not been doing what

‘they want.”
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Court Nominees Face Ideology Issue
- Approval Likely but Conservatism to Be Closely Examined

By RONALD J. OSTROW and PHILIP HAGER, Times Staff Writers

WASHINGTON —Senate Demo-
crats appear certain to focus on
ideclogy in hearings on the Su-
‘preme Court nominations of Justice
‘William H. Rehnquist and Judge
Antonin Scalia, but they concede
that confirmation appears likely—
although not by the end of next
month, the Administration’s goal.
> Aides to several Democrats on
the Senate Judiciary Committee,

‘which will conduct the hearings,
-predicted that the strong conserva- -

itive bent of both men will be
-closely examined, despite expecta-
-tions that Republicans will object
~on the grounds that the President
~has the right to nominate persons
~who share his views on the law.

Within ‘Mainstream’

T “We expect there’ll be some
‘concern within the committee over
‘whether these nominees have
.views within the constitutional
‘mainstream,” said one aide, who
:spoke on the condition that he not
‘be identified. “Most people believe
sthe President should get his choice,
:as far as basic philosophy goes. But,
'if someone doesn’t have constitu-
:tiona! values within a certain con-
:sensus, then the Senate committee
‘has arole toplay.”

¢ An aide to another Democratic
:member said: “We're going to be
dJooking at where they stand—
*whether they're beyond the main-
'stream of American jurispru-
*dence.” But such an examination,
he acknowledged, is likely to be
“‘abstract—not a conflict-of-inter-
‘est  matter that gets the juices
flowing.”

+ Nevertheless, one Democratic
smember of the committee, Nlinois
Sen. Paul Simon, described Presi-
dent Reagan's elevation of Rehn-
quist, the court’s most conservative
member, to chief justice as “a safe

decision” and acknowledged that

#in all likelihood” he will be ap-
proved by the committee and the
full Senate.

s Elated by wide praise for both
nominees’ legal scholarship and

competence, a Justice Department
spokesman said he thought the
paper work required to begin con-
firmation proceedings will be sub-
mitted to the committee by Friday.

“You can be sure the FBI checks
will be done in a hurry,” said
Patrick S. Korten, the depart-
ment’s deputy director of public
affairs. Both nominees underwent
FBI investigations when they were
put on the bench—Rehnquist in
1971 and Scalia in 1982, when
Reagan appoirted him to the U.S.
Circuit Court of Appeals here.

Timing of any Senate action is
important because Chief Justice
Warren E. Burger’s resignation is
effective on July 10, and the nomi-
nations conceivably could get
caught up in the politics of an
election year.

The Senate is expected to begin

iits Independence Day recess next

week, returning on July 14. It then

‘Most people believe
the President should
get his choice, as far as
basic philosophy goes.’

has scheduled an Aug. 15 to Sept. 8
summer recess.

Meanwhile, details emerged
Wednesday of the role played by
former White House counse! Fred

. F. Fielding in arranging a May 27

meeting with Reagan for Burger, in
which the chief justice related his
desire to retire. In addition, sources
said, Fielding and Burger them-
selves met for several hours on
May 24, apparently to discuss the
matter.

“I can assure you I was not sent
as an emissary by the White
House,” Fielding said Wednesday.
He said that Burger had called him
at his law firm on May 22, asked
him to arrange a meeting with
Reagan and said he wanted to
discuss the bicentennial of the U.S.
Constitution. In announcing his
retirement Tuesday, Burger said he
wanted to devote full time to
serving as chairman of the com-
mission for that celebration.

After the session with Reaganl

had been arranged, Fielding said,

ARS8 14

Burger invited him to his home on
May 24. However, Fielding would
not disclose what the two men
discussed at that meeting. Their
contacts go back to the Adminis-
tration of Richard M. Nixon, when
Fielding was deputy White House
counse! and Burger was appointed
chief justice.

When asked if the May 24 ses-
sion was soul-searching, Fielding
responded: “You’ll have to charac-
terize it.”

Question About Timing

Burger, at the White House
announcement Tuesday, brushed
aside a question as to whether his
retirement was timed to allow
Reagan to appoint his successor. “If

" that had been my desire, I had quite

a bit of time to wait here,” he noted.
" Although senators and their
aides said that they expected even-
tual confirmation, spokesman for
civil rights and liberal organiza-
tions expressed concern over the
Rehnquist and Scalia nominations
and over how thoroughly they
would be examined.

Julius L. Chambers, director of
the NAACP Legal Defense Fund,
said the organization is “extremely
concerned” over the implications of
the nominations for civil rights
groups. He asserted that Rehnquist
had shown “implacable hostility”
to advancing the civil rights of
minorities and women and that
Scalia holds “extremely conserva-
tive” views.

No ‘Rush to Judgment’

And Anthony T. Podesta, presi-
dent of the liberal lobbying group
People for the American Way,
cautioned that the Senate “must
not rush to judgment on nominees
at any level within the federal
judiciary, but most particularly at
the highest level.”

Meanwhile, White House and
Justice Department sources said
that Judge Robert H. Bork of the
US. Court of Appeals here—who
had been considered the front run-

“ner for any Supreme Court vacan-

cy—heads the list of possibilities if
another opening should occur be-
fore Reagan leaves office.

Ore source said that Bork had
been told this on Tuesday, but Bork
would not comment Wednesday.

Staff writer Eleanor Clift contrib-
uted to this story. '
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The Court: These Two Will Have Impact . . .

Zeke Bonura was a large and re-
markably immobile first baseman
whose slowness did not grieve him
because he understood a vital princi-
ple of baseball: You are rarely
charged with an error when you do
not touch the ball.

Conservatives have hoped the Su-
preme Court would adhere to the
Bonura Insight, sometimes known as
judicial restraint. The Burger Court
has not. Indeed, its judicial activism

‘has been as marked as, and arguably

more destructive than, the Warren
Court’s.

None of the Warren Court’s most
important rulings has been overturn-
ed or even significantly circumscribed

.in the 17 Burger years. The sweep of

the Miranda ruling on the rights of
suspects has been only slightly cir-
cumscribed. The Burger Court is re-

“sponsible for the ruinous spread of

forced busing as a “remedy” for seg-
regation. The Burger Court miscon-
strued the 1964 Civil Rights Act to
permit reverse racial discrimination

on behalf of government-approved mi-
norities,

Burger Court activism extended
procedural due process guarantees to
public-school students accused of be-
having badly. The Burger Court has
done nothing significant to reassert
reason in the interpretation of the ban
on “establishment of religion’ —noth-
ing, that is, to re-establish the princi-
ple that government must be neutral
between sects, not between religion
and secularism,

And nothing the Warren Court did
was as raw and radical an exercise of
judicial power as the 1973 decision
that swept away the laws regulating
abortions in 50 states,

Supreme Court appointments are

the premier spoils of presidential poli-

tics, Each appointee is 20 percent of a
majority at the apex of one of the
three branches of government, the
branch that has assumed custody of
the issues (race, abortion, etc.). the
political branches have been pleased
to reliqquish. The court is where

American public philosophy is pub-
lished as an unending serial. The de-
parture of Burger, the elevation of
William Rehnquist and the nomination
of Antonin Scalia are important epi-
sodes in the process of lengthening
the shadow today’s president will cast
into tomorrow.

The court is a small, face-to-face
society where politics has subtle dy-
namics. The players are strong-willed
professionals reasoning about hot is-
sues in the cool climate of a written
Constitution, changing statutes and a
vast body of case law. The building of
coalitions is influenced by intellectual
nuance and the power of personality.
On both counts, Scalia and Rehnquist
will augment the power of conserva-
tive jurisprudence. -

Scalia is an intellectual in & way
that Burger is not: by training and
inclination. Scalia has taught at sever-
al of the finest law schools. He has the
theoretical turn of mind that deepens
analytic powers and does not dispose
a judge to try to split all differences.

That disposition can make intellectu-
als ineffective politicians but forceful
judges. With Scalia ieavening the
court, it may be less inclined to tor-
ture itself, and all who love logic, with
ever-more-baroque criteria for distin-
guishing permissible from impermis-
sible ‘‘race-conscious” state action.
No one ever looked more like a
chief justice than Burger, who if he
ever as an infant played in a sandbox
must have done so in striped trousers
and a swallowtail coat. Rehnquist’s
clothes come from the factory pre-
rumpled. The New York Times lo-
cates Rehnquist on “the Court's ex-
treme right wing.”” (The Times style
book probably says the phrase “the
Court’s extreme left wing” is an oxy-
moron.) Actually, Rehnquist has nei-
ther the abrasive philosophy nor, as

-important, the jagged temperament of

an extremist,

What he has is the keenest mind on
the court, which is why critics com-
plain that he writes too well, When
person A cannot cope with person B's

arguments, A says B is not wise, only
articulate, In the administration of the
court, Rehnquist’s affability and intel-
lectual effervescence will enhance his
effectiveness.

The rise of Rehnquist to the pinna-
cle of his profession, with the last
ascent achieved from the hand of
Ronald Reagan, illustrates the geolo-
gy of our politics, Rehnquist, an Ari-
zonan, was pulled toward public life
by the conservative movement ener-
gized by another Arizonan, Barry
Goldwater, whose 1964 campaign
brought political prominence to Ron-
ald Reagan.

Rehnquist serves now with another
Arizonan, a law-school classmate who
was active in state politics, Sandra
Day O'Connor. As Barry Goldwater
takes his leave of Washington, he sees
around him abundant evidence that
the significance of 1964 is not that he
lost 45 states, but that he won the
Republican Party and, doing so, seed-
ed the future.



Moderates on Supreme Court
May Soon Be Pulled to Right

Aging Liberals Would Face Intellectual Firepower

By Al Kamen
Washington Post Staff Writer

\1h¢

The mternal politics of the Supreme
Court under Chief Justice-designate William
H. Rehoquist may undergo a significant and
immedizte change, pulling to the right the
moderate center that has been pivotal for
the last 17 years, court-analysts said yes-
terday.

While that change may not be visible im-
mediately, scholars agree, the ascension of
Rehnquist and the addition of equally con-
servative Judge Antonin Scalia would mean
a conservative wing that is expected to be
better able to pick up centrist votes, to
build and hold the majorities they will need
to accomplish their agenda,

Whe:ner that agenda is fulfilled, howev-
er, wou'd depend on whether Rehnquist,
who ha: often found himself alone in dissent
for mucz of his 14 years on the court, will
be willizg to moderate his views to accom-
modate the center and yet lead the court
where ke wants it to go. It will also depend
on how President Reagan and his successor
fill the numerous vacancies on the court
that are expected to occur in the next five
years.

The court would see an aging liberal
wing—]Justice William J. Brennan Jr., 80
and Thurgood Marshall, who turns 78 in
three weeks—under assault as never be-
fore by a conservative wing energized with
substantial intellectual firepower.

And it would see the more centrist jus-
tices—Harry A. Blackmun, Lewis F. Powell
Jr., Jokn Paul Stevens and, on occasion,
Sandra Day O’Connor—courted and ap-
pealed 10 as never before by two charming,
exceptionally bright and committed conser-
vative ideologues.

The mmediate change may be seen most
quickly in how Rehnquist uses the only real
power the chief has over other justices—
the abtlity, when he is in the majority, to
desigr te who will write the court’s opin-
ions.

“The big du’ference between the court
under Warren Burger and the court under
William Rehnquist,” said Harvard Law
School professor Susan Estrich, would be a
“much sharper strategic use of the assign-
ment power” to make sure the court would
move to the right. The new chief, she said,
“has a much clearer legal agenda and will
assign opinions to justices to further it. ver-
sus {Burger's] equally conservative but
much iess defined vision of where he
wantez the court to go.”

The :ustices gather in conference to vote
on cases shortly after oral argument. After
those votes, the most senior justice in the
majorrty assigns the opinion-writing,

Where Burger’s opinion assignments of-
ten seemed based on personal preferences,
she said, Rehnquist’s would almost certainly
be geared to further his agenda, reserving
for himself not necessarily the most visible
cases, but the ones most likely to move the
court in his chosen direction.

Estrich, a former Supreme Court clerk
said Rehnquist’s opinions generally would
be scrutinized for the innocuous-seeming
“zinger” that turns out to be a significant
legal change. Burger’s opinions, on the oth-

- er hand, have been checked more for flaws

than for groundbreaking analysis, she said.

“Move the court’s strategic thinker into
the chief judgeship, someone whose prime
concern is a vision of the Constitution, who
attacks that concern with vigor and intel-
ligence,” she said, “then add a new voice,
Scalia’s, who shares that vision with an in-
tellectual vigor that surpasses anything be-
fore,” and the change could eventually be
substantial, she said.

For the moment, Rehnquist would not
have the votes he needs. The building pro-
cess would take time and likely at least one
or more Reagan appointees, and even then
the changes might not be abrupt.

“The court,” said former deputy solicitor
general Kenneth Geller, “is like a gigantic
aircraft carrier. It doesn’t turn quickly but
moves slowly through the water.” Still, Gel-
ler said the recent moves would show “as
sharp a turn as that court is capable of mak-
ing with one change in membership,” espe-
cially a change of one conservative for an-
other. v

Rehnquist, several scholars pointed out
would replace a chief Justlce whose mam
interests lie in improving a rickety court
administrative structure. The remaining
justices, especially those in the center, hadp
been left to their own devices to forge cog-
sensus. 2

Those days, all observers agreed, ‘are
pver. e

But Rehnquist’s ability to move the court
may turn on whether he would moderate his
views in the new role, and court watchers
split on that point.

“l think we may see a moderatlon in
Rehnquist’s voting,” said conservative legal
analyst Bruce Fein. “He may vote in ways
that may be different as chief justice in or-
der to line up the votes. He is not going to
be solely in the role of staking out a posi-
tion. Now he has an incentive to maintain
control over who is writing an opinion.”

Other observers are not so sure. Colum-
bia Law School professor Vincent Blasi pre-
dicted that “Rehnquist will march to his own
drummer Burger did not want to be in dls—
sent.”
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Blasi noted that Rehnquist has
always staked out his positions
quite clearly, staying with them no
matter what.

Blasi, who called Rehnquist a
“strong infighter,” forceful and en-
ergetic, said that with Scalia’s help
he may be able to move the court
without altering his views niuch at
all. Much of the moderate nature of
the Burger era, Blasi said, may
have been due to Burger’s weak
leadership.

But University of Chicago law
school professor Geoffrey R. Stone
said he felt that there may be “a lot
niore importance attached to who is
the chief than should be.”

The other justices all have “con-
siderable egos in their own right. |
don’t think [Rehnquist] is going to
be a leader,” the former high court
law clerk said. “Maybe if he had two
more Scalias,” Stone added, “but
now, the truth is [Rehnquist] only

" has three votes or maybe two and a

half, depending on where you put

. O0’Connor, and I don’t see Rehn-

quist, given this makeup of the
court, being a leader.”

Stanford law professor Gerald
Gunther agreed, saying, “I don't see
the alignment shifting immediate-
ly.” But Gunther said Rehnquist and
Scalia would have a substantial im-
pact on the court even if Reagan
makes no other appointments and
the Democrats win .the White
House in 1988.

“Even if Rehnquist and Scalia be-
come the great dissenters,” he said,
“their views, articulately, crisply
put, will be on the books and will be
around for the next conservative
wave.”

Even in the short run, Gunther
said, “you do have a bunch of people
who are not ideologues,” whose
votes have been “up for grabs.” Of
the justices in the center, he said,
“to the extent that talking to them
and making tough, clear, logical ar-
guments can persuade them in a
group of cases, the added intellec-
tual firepower may well make a dif-
ference in the short run as well.”
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Scalia’s Affability, Intellect Could Sway Court

Nominee May Be More Conservative and More Persuasive Than Burger, Experts Say

| By Ruth Marcus
" Washington Post Staff Writer

\1L4¢

In appointing federal appeals court Judge An-
tonin Scalia to fill the vacancy created by the
resignation of Chief Justice Warren E. Burger,
President Reagan is attempting to replace one
conservative jurist with another. But many legal
scholars said yesterday that the confirmation of
Scalia—while not likely to transform the court
overnight—could eventually leave the court a
more conservative institution.

Legal experts said Scalia tends to be more
conservative than Burger on some of the court’s
most hotly contested issues, including abortion,
affirmative action and First Amendment
rights—a philosophical difference that will be

- buttressed by what liberal and conservative law-

yers describe as a persuasive manner and im-
pressive intellect.

. “In.some ways one of the most significant
things in the close 5-to-4 or 6-to-3 votes is that
{the} combination of Scalia’s affability and brains
may swing votes that Burger’s aloofness and in-

“tellect did not,” said American University law

professor Herman Schwartz, editor of a forth-

-coming book on the Burger court.

Scalia, said Harvard Law School professor
Laurence Tribe, is “in general much closer to the
pure philosophy that Justice [William L.} Rehn-
quist exemplifies on issues like affirmative action
and the reach of the First Amendment and the

incorporation of the Bill of Rights than to the

somewhat more centrist views of Chief Justice
Burger.”

Geoffrey R. Stone, who tcaches constitutional
law at the University of Chicago, where Scalia
taught before being appointed to the U.S. Circuit
Court of Appeals here, said Scalia is not only op-
posed to abortion, but thinks the Roe ». Wade de-
cision—which Burger joined in legalizing abor-
tion—*“is not justiticd by the Constitution.”

Although Scalia has not handled an abortion
case during his four yecars on the circuit court, he
joined an opinion by Judge Robert IL. Bork, in a
case upholding the Navy’s right to diswiss ho-
mosexuals, that criticized a related line of Su-
preme Court decisions finding a constitutional
right of privacy. ‘

“The chief justice was more prepared than
Judge Scalia is to infer rights from the overall
history and structure of the Constitution,” Tribe
said. “There has been a willingness to go beyond

- the text in order to preserve the spirit,”

Scalia could join Justices Rehnquist and Byron
R. White in voting to overturn Ree, Justice San-
dra Day O'Connor—who has criticized the rea-
soning in Roe but not stated her ultimate position
on abortion—might go along, but that would
leave abortion rights intact with possibly a 5-to-4
majority. '

Scalia has harshly criticized attirmative action,
one of the issues that has splintered the court
and on which Burger has taken a generally cen-
trist position. In 1980, Burger wrote the major-
ity opinion upholding a law setting aside 10 per-

cent of federal public works contracts for com-
panies controlled by members of minority
groups, although he has dissented from other -
cases upholding affirmative action programs,

While Burger has written or joined some im-
portant opinions upholding press rights, includ-
ing a 1980 ruling that the news media and public
have a constitutional right to attend criminal tri-
als, Scalia has come out against the press in a
number of cases on the circuit court.

For example, Scalia broke from Bork, his con-
servative colleague, in dissenting from a 1984
case ruling that a Marxist professor seeking a job
at the University of Maryland could not sue syn-
dicated columnists Rowland Evans and Robert
Novak for disparaging comments.,

“[PJerhaps those are right . . . who view high
libel judgments as no more than an accurate re-
flection of the vastly expanded. damage that can
be caused by media that are capable of holding
individuals up to public obloquy from coast to
coast and that reap financial rewards commen-
surate with that power,” Scalia wrote.

Schotlars also said Scalia may take an even
more expansive view than Burger of executive
branch power, Scalia wrote the unsigned three-
judge panel opinion striking down the Gramm-
Rudman-Hollings budget-balancing law because
the comptroller general, responsible for inple-
menting its automatic trigger provisions, is not
under executive branch control. His opinion ex-
pressed doubt about the constitutionality of a
host of independent U.S. regulatory agencies.
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Reagan’s policy stamp

High court nominees
meant to strengthen
President’s social
agenda for many years

By Charlotte Saikowski ‘ 78 P

Staff writer of The Chnstian Science Monitor

Washington

The Reagan era will not end in 1989.

With his two Supreme Court appoint-
ments, President Reagan clearly hopes to
exuend the influence of his presidency be-
yond his terra of office and solidify a more
conservative philosophy throughout Ameri-
can somety

During his first term, the President did
not push his social agenda except rhetori-
cally. He chose instead to concentrate on
getting the economy moving, curbing gov-
ernment, and building up the rilitary.

But in his second term he is vigorously
using the judicial system to put his conserva-
tive imprint on social policies, from affirma-
tive action to prayer in the schools. The
appointments of William H. Rehnquist as
-chief justice of the United States and of
federal judge Antonin Scalia to replace him
as associate justice, if confirmed by the Sen-
ate, will lend impetus to this effort.

“We are hoping to put on the court ... a
judicial philosopher who shares the Presi-
dent’s philosophy and is young enough to
remain on the court for many, many years,”
a senior White House official said after the
announcement this week. “That is a very
pleasant prospect for the President and oth-
ers in this administration.”

Constitutional scholars do not see a dra-
matic change on the court, however. Al-
though the Justice Department under Attor-
ney General Edwin Meese Il has pursued a
more aggressive posture on major social is-

sues, it has not had much success. In such
areas as school busing, separation of
church and state, and abortion, the Su-
preme Court has by and large rebuffed
the Reagan administration.

“The court has not been very respon-
sive to Reagan on social issues, andI don't
think that Scalia will change that out-
come,” says A. E. Dick Howard, a profes-
sor of law at the University of Virginia.
“But over the long haul you might see
change that comes about through the
combination of two powerful minds —
Rehnquist and Scalia, both of whom have
a fully thought-out conservative
philosophy.”

With Mr. Rehnquist assigning opinions
and Mr. Scalia at his right elbow, Profes-
sor Howard suggests, “we would begin to
see a persuasive judicial strategy . . . that
could influence justices who are moder-
ately conservative.”

The President seeks to reduce what he
regards as the Supreme Court’s overex-
tended role in trying to resolve social and
lega! problems rather than interpreting
the law. He would leave it to Congress
and state legislatures to frame policies.

The net result of “judicial restraint,”
conservative scholars argue, would not be
to undo policies favored by the majority
of the public. It would simply leave these
policies for local communities to decide.
“If the Supreme Court overruled Roe v.
Wade [the abortion decision], most com-
munities in the country would keep the
right of abortion,” says legal scholar
Bruce Fein. “The same is true of prayer in
the schools. The country would not vote
except in a few communities to reinject
‘prayer in the schools.”

But Mr. Fein does see the post-Burger
court making a tangible if not dramatic
shift to restraint in such areas as libel
law, administrative law, presidential
power, and aid to parochial schools.

The President’s surprise announce-
ment this week came three weeks after
Chief Justice Burger on May 27 informed
him of his decision to step down. Three of
Mr. Reagan’s close advisers — chief of
staff Donald T. Regan, Attorney General
Meese, and White House counsel Peter J.
Wallison — searched for a replacement.

The process was speedy and straight-
forward. The screening group drew up a
list of 10 to 15 potential justices who
shared the President’s philosophical
views. Rehnquist was on the list. On June
9, according to the White House official,
the three met with the President, who “at
that time decided that he wanted to meet
with Justice Rehnquist.” He did so three
days later and, after a discussion, offered
him the post.

The President also asked to meet with
Judge Scalia, whom he had appointed to
the US Circuit Court of Appeals. Scalia
stood out on the list, the official said,
“because he is one of the principal expo-
nents of the President’s philosophy of
judicial restraint.” The three-member
group did not apply a “litmus test” to
determine how Scalia might vote on such
specific issues as abortion and school
prayer, the official said, but his record
was scrutinized.

“It was concluded that Judge Scalia, in
addition to his magnificent schola.rshxp,
was also an exemplar of precisely the
view that the President wants the courts
to take in a democratic society,” the offi-
cial said.

While the post-Burger court is not ex-
pected to change the voting outcome in
future decisions, scholars say, the new
appointments will ensure President
Reagan’s influence over the long haul.

“Reagan has molded the presidency in
many ways. .. but he has not had a major
impact on the Supreme Court and has
suffered a reasonable number of losses,

because he had only one appointee, anc
two of the three Republican appointee:
[John Paul Stevens, Harry A. Blackmun
and William J. Brennan] were not votin,
the way his legal advisers would hav
liked,” says presidential scholar Thoma
Cronin. “So he now has a chance to hav
equal- control of the court but withou
dominating it.”

The President has consistentl
preached a conservative gospel to his suy
porters on the right. But as a realist i
calculating what is politically achievabl
he has refrained from pressing his soci:
agenda in Congress, leaving it to the jud
cial system to bring about changes.

It is estimated that by the end of h
term Reagan will have the opportunity |
appoint more than 50 percent of the fe
eral appellate judges. The Rehnquist a
Scalia nominations are important becau
lower and district courts decide the
cases within the framework of Suprer
Court interpretation.

“As long as the Supreme Court mai
tains that busing is a legitimate inst
ment to create racial balance or that the
should not be religious activity in pub
schools, judges do not have a lot of k
way,” says Stephen J. Wayne, a presidt
tial expert at George Washington Univ
sity. “So if Reagan can get change a: 1
top, he’ll be able to use the courts m
aggressively to pursue test cases at
lower level.”

The two Supreme Court appointme
are expected to be taken up by the Sen
Judiciary Committee by mid-July. £
Strom Thurmond, chairman of the «
mittee, says he expects no strong opp

tion to their confirmation.
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Judge Scalia seen as major force on Supreme Court

Formidable intellect and
conservative philosophy
mark Reagan appointee

By Robert P Hey ‘22P,

Staff writer of The Christian Science Monitor
Washington

Very bright, professionally able, per-
sonally charming. And a consensus-
builder.

That's the way legal scholars describe
Antonin Scalia, President Reagan's
newest nominee to the United States Su-
preme Court. Judge Scalia is now a mem-
ber of the US Circuit Court of Appeals for
the District of Columbia.

On issues, Judge Scalia is generally
conservative; by itself his vote is not
likely to change the balance of the Su-
preme Court. Through his considerable
powers of persuasion, however, Judge
Scalia may wind up altering the balance
— and thus the outcome of close
decisions.

In reaching court decisions he is widely
viewed as repeatedly seeking to “try to
find a middle ground,” in the phrase of
Judge Abner Mikva, a liberal colleague
for four years on the Court of Appeals. He
calls Scalia’s approach “collegial,” and
says the appointment “is going to be good
for the institution” — the Supreme Court.

Scalia “will be far more capable of
swaying the middle votes” on the Su-
preme Court than retiring Chief Justice
Warren E. Burger, says Bruce Fein in a

a legal consultant and an adjunct scholar

at the American Enterprise Institute. As a

result, say several legal experts, conser- -

vatives on the court may wind up turning
b-to-4 defeats into B-to-4 victories.

Conservatives are delighted with the
choice, “Very good news,” says Daniel J.
Popeo, general counsel of the Washington
Legal Foundation, who calls Scalia “an
articulate spokesman” for conservative
points of view.

Mr. Popeo says the nomination signals -

“anew era that we are entering into in the
Supreme Court.”

“They’re going to interpret law, not
make it,” he says. “The door is slowly
closing for . . . the drug dealers . . . and for
those who use the courts to accomplish a
social agenda.”

Yet some scholars warn it would be a
mistake to put Scalia down as a guaran-
teed vote for conservative causes,

“He is basically a very independent
man,” says Gerhardt Casper, dean of the
University of Chicago Law School, where
Scalia was a professor from 1977 to 1982
except for a year as visiting professor at
Stanford.

Dean Casper describes Scalia as “ex-
tremely bright.”

“He is a very tenacious intellect,” he
adds. “He thinks things through and
doesn’t give up until he’s thought them
through all the way.”

The object of all this comment gradu-
ated first in his class from Georgetown
University, and went on to Harvard Law
School.

He has taught at the University of

, freqgently expressed comment. Mr. Fein is

Supreme Court nominee Antonin Scalia

Virginia as well as at Chicago and Stan-
ford. He worked several years in the De-
partment of Justice, and has been a mem-
ber of the US Circuit Court of the District
of Columbia for four years. :

Those who have worked with him say
that, as Judge Mikva puts it, “he's a de-
lightful colleague." '

‘“He’s got a great sense of humor,” says
Mikva. “He's a good story teller. He’s got a
good sense of himself, he's not vain-
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glorious.”

He’s also a well-rounded individual, a
Jjogger, tennis player, and family man.
He's the father of nine children.

Upon his confirmation Judge Scalia
will be the first American of Italian de-
scent to be a member of the Supreme
Court. President Reagan's previous court
appointee, Sandra Day O'Connor, was the
court’s first — and thus far only — fe-
male member.

Some of Judge Scalia's views are
highly controversial. He has criticized the
Freedom of Information Act and upheld
the right of the US Park Service to pre-
vent demonstrators from sleeping in
Washington parks.

But there is no disagreement about his
intellectual capabilities. Both ideological
friends and foes agree that these are
formidable.

“He has written with great distinc-
tion,” says Robert Katzmann, a lawyer
and political scientist affiliated with the
Brookings Institution. “On the adminis-
trative and legislative process, his princi-
pal expertise is in administrative law."”

In a view with which others concur, Mr.
Katzmann expects Scalia to zero in on
legislative intent when rendering a judg-
ment on a law.

As a judge “acutely aware of the work-
ings of the legislative and administrative
... he will tend to write opinions which
force Congress to say what it means,” Mr.
Katzmann says, rather than relying on
congressional reports, drafted primarily
by staff assistants, to spell out the intent
behind the laws that Congress enacts.
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Senate Republicans Praise Choices

By KAREN TUMULTY

and BOB SECTER, \’l%Y

Times Staff Writers

WASHINGTON —Although the
Senate has been unusually hostile
to some of President Reagan's most
recent judicial choices, its Republi-
can leaders Tuesday hailed Rea-
gan's Supreme Court nominations
and predicted speedy confirmation
of both William H. Rehnquist as
chief justice and Antonin Scalia as
associate justice.

“Without question the President
has selected two outstanding indi-
viduals who have ... the right
stuff, and I would guess they would
be confirmed by (the Republican-
controlled Senate) without any
great deal of delay,” Senate Majori-
ty Leader Bob Dole (R-Kan.) said.

Judiciary Committee Chairman
Strom Thurmond (R-S.C.), equally
enthusiastic, pledged to begin
hearings as soon as he receives
official notice of the nominations.

Some Withhold Judgment

Leading Democrats, meanwhile,
said that they would withhold
judgment until they had time -to
further examine the judicial re-
cords of the two, and some ex-
pressed concern about the conser-
vative leanings of Rehnquist and
Scalia.

California Sen. Alan Cranston, .

the Senate’s second-ranking Dem-
ocrat and an opponent to Rehn-
quist’s original nomination to the
Supreme Court in 1971, said: “I

have grave doubts whether some--

one with the extreme right-wing
views of Justice Rehnquist can
properly manage the court as chief
justice.” '

Sen. Joseph R. Biden Jr. (D-
Del.), the Judiciary Committee's
ranking Democrat, suggested,
however, that such uneasiness
alone may not be adequate grounds
for blocking their nominations.

“I think many of President Rea-
gan's policies are not good for the
country, but he won the election
and he has the right to make the
choice,” Biden said.

He added, moreover, that Rehn-

quist and Scalia are “in a different

- Associated Press

" Majority Leader Bob Dole

league intellectually” from some of
the Administration’s other recent
judicial nominations, who have
been criticized as unfit for the
federal bench.

Reagan’s judicial nominations
have been a source of increasing
friction between the White House
and the Senate, which is given
power by the Constitution to block

. the appointments.

" A few weeks ago, for example,

- the Judiciary Committee rejected

the Administrations’s nomination
of Jefferson B. Sessions II1, a U.S.
attorney in Alabama, to be a feder-
al district judge. The rejection,
based on_ criticism that_Sessions
had been insensitive on racial is-
sues, marked only the second time

- in almost five decades that the

committee had blocked a judicial
nomination from reaching the Sen-
ate floor. T :

It had followed a committee vote
in May to send the nomination of
Daniel Manion, a 44-year-old Indi-
ana lawyer, to the fuil Senate
without a recommendation. Critics
had said that Manion was unquali-
fied for nomination to a federal
appeals court. A vigorous fight is

expected in upcoming Senate de-
bate on Manion’s nomination.

Opposition to the Supreme Court
nominations may be tempered by a -
perception on Capitol Hill that the
appointments of Rehnquist and
Scalia, coupled with the retirement
of Chief Justice Warren Burger,
would have relatively little effect
on the outcome of most cases
before the court. .

“l don’t think that much will
change, but you'll have even a
more conservative hard-liner in
the chair,” said California Rep. Don
Edwards (D-San Jose),.a liberal
who chairs the House Judiciary
civil and constitutional rights sub-
committee.

Edwards added: “I'm just glad it’s
not (Atty. Gen. Edwin) Meese,”
whom some believed was a top
contender for a Supreme Court
nomination,

Sen. Orrin G. Hatch (R-Utah),
who is Edwards’ Senate counter-
part, said that the court is likely to
chart a more conservative course
in cases where it is closely divided.
“About one-fifth of all cases decid-
ed in the court in the decade of
1974-1984 were decided by a one-
vote margin,” and in many of those

_ Burger sided with the more liberal

position, the conservative Hatch
said. .

More revolutionary swings will
occur only if additional vacancies
open on the court while Reagan is
President, Hatch said. “If this Ad-
ministration can put another per-

- son on the Supreme Court in

addition, there really will be some
very serious changes,” Hatch said.

Members of the California Su-
preme Court agreed that the nomi-
nations, if confirmed by the Senate,
would have relatively little impact
on the U.S. Supreme Court’s over-
all direction.

“I don’t think it will have a great
deal of impact on California law,”
California Supreme Court ‘Justice
Edward A. Panelli said. “I don’t see
that the changes (in philosophy)
are going to be all that significant.
In Scalia, we are picking up some-
body who is in much the same
school as Chief Justice Burger.”

Chief Justice Rose Elizabeth
Bird said she regretted that a
woeman had not been chosen to Jead
the panel.

“Myv only disappointment is “hat
a wail-qualified female jurist such
&s (Supreme Court Justice) Sandra

.Day ('Connor was not appoirted.”

she said, "because it now apnears
that a woman wiil not appear as
chief justice of the United States .
before the end of this century.”

Staff writer Dan Morain contrib-
uted to this story from San fFrancis- -
co.



14 Years on Court
Rehnquist’s
Conservatism
Remains Firm

By DAVID G. SAVAGE,
Times Siaff Writer \’LQ&\
WASHINGTON—When Presi-
dent Richard M. Nixon appointed
Williamm H. Rehnquist to the Su-
preme Court in 1971, he was look-
-ing for a “strict constructionist”
who would not use the court to
expand the rights of criminal de-
fendants, women, blacks and other
beneficiaries of the liberal Earl
Warren court.

When Rehnquist took office on
Jan. 7, 1972, Nixon got what he was
looking for. Unlike so many other
court appointees, Rehnquist
proved to be just the kind of
staunch and consistent conserva-
tive that he was advertised as
being. -

In his early years on the court,
Rehnquisi so often filed a lone
dissent from generally liberal rui-
ings that his law clerks presented
him with a “Lone Ranger” doll,
which stili rests in his office book-
case,

In recent years, Rehnquist’s im-
age has moderated. In contrast to
his generally aloof and close-
mouthed colleagues, Rehnquist has
been affable and open, appearing
regularly at public meetings of
lawyers and laymen. Earlier this
year, he even made a cameo ap-
pearance as a wigged solicitor in a
local theatrical spoof of Gilbert and

Sullivan.

But through 14 years on the
bench, his basic judicial philosophy
has remained unchanged. The high
court, he noted in a recent inter-
view, is a “thoroughly undemo-
cratic” institution. Its members are
not elected, and the Constitution
does not give them the right to
freely substitute their views in
place of those of elected legisla-
tures.

“We're carrying out a constitu-
tional function that is a very deli-
cate one,” he said in a 1985 inter-
view. “Every time we say that a
law of Congress is unconstitutional,
we are overriding a democratically
reached decision. Now, the Consti-
tution requires us to do that, but it
requires us to do it only with great
caution and circumspection.”

Abortion View

On abortion, Rehnquist has been
a steady dissenter from the court
majority, which has given women
the right to terminate a pregnancy.
The Constitution, he has said, does
not speak of abortion or even the
“right of privacy” that the majority
regularly cites. Therefore, he says,

the matter should be left to the’

states.

On busing for school desegrega-
tion, Rehnquist has opposed the
practice except when a judge finds
that a school board has acted with
“intent to segregate.” But in most
cases, the separation of black and
white students results more from
housing patterns than school board
decisions, and Rehnquist has said
busing is not usually a necessary
remedy.

Similarly, on affirmative action,
Rehnquist believes that extra help
for blacks, Latinos and women is
justified only when these individu-
als are actual victims of discrimina-
tion—not when other members of
their class have suffered from
discrimination.

For Death Penalty

In criminal cases, Rehnquist has
been the Supreme Court’s steadiest
vote in favor of law enforcement
officials and against criminal sus-
pects. When the court in 1972
struck down the death penalty as
arbitrary and capricious, Rehnquist
issued a stinging dissent, noting
that framers of the Constitution
would have banned capital punish-
ment themselves if they had
thought it was wrong.

“The most expansive reading of
the leading constitutional cases
does not remotely suggest that this
court has been granted a roving
commission ... to strike down
laws based upon notions of policy
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or morality suddenly found unac-
ceptable by a majority of the
court,” he wrote.

Just two years ago, he wrote a
decision allowing a “public safety”
exception to the controversial Mir-
anda ruling. He gave police officers
the right to move quick!y to confis-
cate suspects’ weapons before
reading them their right to remain
silent.

Most legal experts said Tuesday
that Rehnquist as chief justice
would offer more of the same—a
clear and consistent voice in behalf
of judicial restraint.

“He is much more intellectual,
more scholarly than (retiring Chief
Justice Warren E.) Burger,” said
Walter Berns, a constitutional ex-
pert at the American Enterprise
Institute in Washington.

“He can present a more formida-
ble intellectual conservative posi-
tion,” added Gerald Gunther, a
Stanford University professor of
constitutional law. “I don't foresee
a change on particular votes, but
over time he will have an impact by

. making a more persuasive defense

for the conservative position.”

‘Tempet"ing’ Seen

Rehnquist’s hand has also been
strengthened in recent years by a
“tempering” of his most “far-out”
views, Gunther said. “I think he
has become more interested in
getting a majority for his views, so
he’s become a more effective jus-
tice,” he said.

Berns added, however, that
Rehnquist, if confirmed, will face
an awkward situation of leading his
longtime colleagues on the court.
“One can wonder how Brennan or
Marshall or White will accept this.
It could give rise to some prob-
lems,” Berns said.

William Hubbs Rehnquist, now
61, came to the court from the
Nixon Administration’s Justice De-
partment, where he was a highly
regarded legal expert as assistant
attorney general in charge of the
office of legal counsel. ’

Controversial Memo

His confirmation to the high
court drew criticism, however, be-
cause of a memo he wrote as a
young law clerk in 1952 which
suggested that racial segregation in
the South was legal under the
Constitution. Rehnquist denied
that this represented his view and
he was confirmed on a 68-26 vote
on Dec. 10, 1971.

Born and reared in a Milwaukee
suburb, Rehnquist earned a bache-
lor’s degree from Stanford in 1948
and a master’s degree from Har-
vard University in 1950 before
graduating first in the Stanford -
Law School class of 1952. A class-
mate there, Sandra Day O’Connor, !
joined him on the court in 1981.

He has a chronic back prcblem
and suffered a drug reaction in 1981
that resulted in slurred speech and
signs of some mental impairment.
But according to a Reagan Admin-
istration official, he told President
Reagan last week that he recently
had a physical and was found 1o be
in good health.
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Burger to Retire; Rehnquist
Nominated for Chief Justice

Appeals Judge
Antonin Scalia
Also Selected

By ELEANOR CLIFT, (
Times Staff Writer \ 18

WASHINGTON ~—Chief Justice
Warren E. Burger announced
Tuesday that he is retiring after 17
years on the Supreme Court, and
President Reagan nominated Jus-
tice William H. Rehnquist as the
new chief justice and federal ap-
peals Judge Antonin Scalia to re-
place Rehnquist. .

Reagan, singling out judicial re-
straint as a major reason for his
choices of Rehnquist and Scalia,
told a packed White House briefing
room: “T am mindful of the impor-
tance of these nominations.”

Although Burger is noted for his
conservative philosophy, a senior
Administration official told report-
ers that the changed face of the
court would nonetheless prove
“one of the most significant deci-
sions of this presidency.” He pre-
dicted that Rehnquist and Scalia
“will have enormous influence
over the direction of the court for
many years.”

Confirmation Expected

The Senate is expected to con- ~

firm the nominations of both Rehn-
quist and Scalia with little opposi-
tion.

Rehnquist, who was appointed to
the court in 1971 by former Presi-
dent Richard M. Nixon, has consis-
tently opposed abortion, school
busing and affirmative action and
regularly supported law enforce-
ment officials in their continuing
legal struggle with criminal. de-

- fendants.

Scalia, who, if he is confirmed,
will be the first Italian- American -
to sit on the court, refused to
answer any substantive questions
for fear of prejudicing his Senate
confirmation hearings. He called
his appointment “the culmination
of adream.”

Scalia is now a judge on the U.S.
Appeals Court for the District of
Columbia.

Widely Predicted

Burger, whose resignation had
been widely predicted for next
year, triggered Tuesday’s reshuf- .
fling of the court with a visit to the
White House on May 27. He told
Reagan that he wanted to leave the
court in order to devote full time to
his role as chairman of the Com-
mission on the Bicentennial of the
LS Constitution. His resignation is
2fiecuve July 10, after the court
ues dhe final opinions of its

Jurreontterm.

Appearing before reporters
Tuesday, he said the 200th anni-
versary celebration had gotten a
late start and was “vastly undgr-
financed.” He added: “We're going
to have the devil’s own time trying
to do the kind of a job that ought to
be done for this great event.”

Reporters questioned why Bur-
ger would leave one of the nation’s
most influential positions to assume
the chairmanship of a committee

that will go out of business in a
short time. Burger, who will turn
79 in September, denied sugges-
tions that he resigned to ensure
that Reagan could name his suc-
cessor or that his health played a
role in his decision.

‘You make the diagnosis,” he
challenged a reporter. “Do [ look
like I'm falling apart?” He said he
had recently had “the walking flu”
but “never felt better in my life”
and was “not weary” of the job.

But Administration officials did
not conceal their happiness at hav-
ing gained an actuarial edge with
the promotion of Rehnquist, 61, to
chief justice and the addition of the
50-year-old Scalia to the court.

Noting that Scalia is “young
enough to remain on the court for
many, many years,” an Adminis-
tration official, who spoke on the
condition that he not be identified,
said: “That is a pleasant prospect
for many people and certainly the
President.”

When Rehnquist was asked how
he felt about taking on the admin-
istrative tasks of the chief justice,
he joked: “I wouldn’t call it the
culmination of a dream, but it’s not
every day when you're 61 years old
that you get a chance to have anew
job.”

Rehnquist, who has a history of

- back problems, suffered a drug

reaction in 1981 that resulted in
slurred speech and signs of some
mental impairment. He was hospi-
talized for several days and was
treated for a withdrawal reaction to
a drug he was taking to help him
sleep.

The Administration official who
briefed the press said that Rehn-
quist had told Reagan in a private
meeting last week that he had
recently had a physical and was
found to be in good health.

After learning three weeks ago
of Burger’s decision to resign, Rea-
gan asked Atty. Gen. Edwin Meese

III, White House Chief of Staff

Donald T. Regan and White House
counsel Peter J. Wallison to come
up with recommendations for both
chief justice and, if that position
was filled from within the Court, a
new associate justice,

The three officials reported to
Reaganon June 9 with alistof 10 to
15 candidates, along with written
synopses of their judicial histories.
White House officials said. On the
basis of that, Reagan asked 10 zec
Rehnquist. The two met last
Thursday, and Reagan offered
Rehnquist the job of chief justice on

the spot.

Friends of Rehnquist expressed
some surprise that he was willing
to take on the additional responsi-
bilities because he has tatked long-
ingly for some time about retiring
soon to Vermont. When asked if
Rehnquist had indicated any reluc-
tance in his meeting with Reagan,
Meese said, “That was a matter of
private conversation,” but he in-
sisted that there was “nothing in
the conversation . . . that indicates
areluctance to serve.”

Reagan met with Scalia on Mon-
day afternoon. Scalia was the lead-
ing contender based on Reagan’s
reading of a written brief of his
overall philosophy compiled by
Meese and Wallison. “He liked
what he saw,” an official said.

Meese said Scalia was chosen
largely because of “a commitment
to the interpretation of the law

- rather than being a lawmaker.”

Meese, who himself was once
considered a likely candidate for a
Supreme Court opening, was evi-

dently never considered in this
round. Officials said that the list
Reagan saw included only sitting
Supreme Court justices, members
of various appeals courts and one or
two judges of other courts.

‘Judicial Restraint’

An Administration official said
that Reagan particularly admired
Scalia for his “judicial restraint.” At
the same time, this official said he
did not know whether Scalia had
ever ruled on abortion law. He
called it “fantasy” that opposition
to abortion is used as a litmus test
for a court appointment in the
Reagan Administration.

Irritated by the number of ques-
tions about the possible impact of
Scalia's appointment on such con-
troversial social issues as abortion,
this official, when asked how the
“complexion” of the court would
change, retorted breezily: “It's
ruddier.”

Staff writer Ronald J. Ostrow
also contributed to this story.




























































friendly with Richard Kleindienst,
who brought Rehnquist with him to
the Justice Department after Nixon
was elected in 1968, As legal coun-
sel to the department, Rehnquist
was instrumental in forming the
tactics the administration used to
combat antiwar demonstrations. In
a 1969 speech, he referred to dem-
onstrators as “the new barbarians,”
declaring that they constituted a
“threat to the notion of a govern-
ment of law which is every bit as
serious as the crime wave in our
cities.”

Rehnquist’'s record on civil
rights, including his memorandum
for Justice Jackson, his opposition to
a Phoenix public-accommodations
law and allegations that he had ha-
rassed black voters while a poll-

- watcher in Phoenix, was the main
point of controversy during his con-

firmation. hearings. He denied the

harassment allegations.

Since Rehnquist joined the court,
only one issue of a personal nature
hos arisen. In 1982, he entered
George Washington  University
Hospital for what the court officially
said was treatment of severe and
chronic back pain. Further inquiry
revealed that, in an effort to with-
draw from a powerful prescription
drug he had been taking to reduce
pain, he had suffered a significant
drug reaction that caused “distur-
bances in mental clarity.”

Observers at the court had no-
ticed Rehnquist slurring his speech
and taking long pauses between
sentences, but they were unable to
determine the cause. After the hos-
pitalization, his speech seemed nor-
mal, and no further health problems
have come to public attention.

He did, however, generate a brief
flurry of publicity in 1984 when he
decided to preside as a trial judge in
a federal court in Virginia in order
to refresh his understanding of the
trial process. He dodged reporters
at the trial,

Some observers attributed Rehn-
quist’s restlessness to boredom. He
has demonstrated slight interest in
the more mundane cases that crowd
the high court’s docket, and there
has even been talk that he might
retire from the court prematurely.
Although he denies being bored, in
recent years he has undertaken de-
manding speech-making obligations
and is writing a book on the history
of the court.

No boredom has been reflected in
his opinions and dissents on major
controversies before the court.

He has said he believes that goals
and quotas and other forms of “re-
verse discrimination” are blatantly
unconstitutional. :

Dissenting in a case in which the
court upheld a voluntary affirma-
tive-action plan, Rehnquist said that
“there is perhaps no device more
destructive to the notion of equality
than the . . . quota.

“Whether described as ‘benign-

discrimination’ or ‘affirmative ac-
tion,’ the racial quota is nonetheless
a creator of castes, a two-edged
sword that must demean one in or-
der to prefer another . ... No dis-
crimination based on race is benign
. ... No action disadvantaging a
person because of his color is affir-
mativ-.”

~
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He also dissented bitterly in 1977
when the cocrt overturned a New
York law maiing it a crime to sell
contraceptives to persons under 16.

If “those who valiantly but vainly
defended the heights of Bunker Hill
in 1775, be wrote, “could have
lived to know that their efforts had
enshrined in the Constitution the
right of commercial vendors of con-
traceptives to peddle them to un-

-married minors . . . it is not difficult

to imagine their reaction.”

In numeroes opinions, he has ob-
jected to expanding constitutional
rights of women as brought about in
a series of court rulings, and he
wrote the cpnion upholding their
exclusion froz the draft.

Rehnquist generally believes that
the court should not create rights
not explicitly mentioned in the Con-
stitution, no matter who the ben-
eficiaries are.

Such exerdses of power by the
court, he said in objecting to the
right of the press to attend trials,
are “basically unhealthy.” It is, he
wrote, “basically unhealthy to have
80 much authority concentrated in a
small group of lawyers who have
been appointed to the Supreme
Court and enjoy virtual life
tenure....”

Rehnquist has almost always
voted in favor of narrowing the
church-state gap, favoring, among
other things, much greater aid to
nonpublic schools than the court as

. 8 whole has alowed.

. “The court,” he has written, “ap-
parently believes that the Establish-
ment Clause of the First Amend-
ment not onlr mandates religious
neutrality on the part of govern-
ment but alsc requires that this
court , . . throw its weight on the
gside of those who believe that our
society as a wtole should be a pure-
ly secular ome. Nothing ... re-
quires such an extreme approach.”

Recent tallies have shown that, in
criminal cases. he votes against de-
fendants and r police more than
any other justice. He objects to the
controversial “exclusionary rule”
under which llegally seized evi-
dence may be trown out of court,
saying it hincers the search for
truth.

He has wri=en several opinions
narrowing the reach of the Miranda
rule, designed o protect suspects
in police custocr from interrogation
outside a lawve’s presence.

He also comxstently votes in fa-
vor of implem=z::ng the death pen-
alty ir the stzzzi
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Cohfirmati;h of Justices Predicted by End of Year

Reactions of Key Senators Suggest Rehnquist Nomination May Be the More Controversial

By Edward Walsh \2‘6

Washington Post Staff Writer

Senate Republicans reacted with
enthusiasm and Senate Democrats
with caution yesterday to President
Reagan’s nominations of Justice
William H. Rehnquist to be chief
justico and Coutt of Appenls Judgo
Antonin Scalia to be an associate
justice of the Supreme Court,

Initial comments of key senators
suggested that the proposed eleva-
tion of Rehnquist to chief justice

. could be the more controversial of

the two appointments, with the con-
firmation battleground centered on
his politically conservative views.

But Republicans and Democrats
praised the nominees’ legal quali-
fications amid widespread predic-
tions that both will be confirmed hy
the Senate this year.

Senate Judiciary Committee

Chairman Strom Thurmond (R-
S.C.), calling for an expedited con-
firmation process, said he will
schedule hearings on the nomina-
tions as soon as they are formally
submitted by the White House, Re-
publican sources said hearings are
not likely to begin until Congress
roturns from its July 4 holiday re-
cess on July 14, with the length of
the hearings dependent on devel-
opments,

However, some Democrats and
outside groups that may be critical
of the nominations urged a cautious
approach,

An unusually subdued Sen. Jo-
seph R. Biden Jr. (D-Del.), ranking
Democrat on the Judiciary Commit-
tee, said he could offer “no opinion”
on either nomination immediately.

“I think we should spend some
time looking into them thoroughly,”
Biden said. “I don't think you should
take such a significant judgment by

the president and reach any imme-
diate conclusions.”

The issue of Rehnquist’s conser-
vative philosophy was raised by
Senate Minority Whip Alan Cran-
ston, (D-Calif.), who suggested that
Rehnquist is “an ideological extrem-
ist” who would not administer the
court’s business impartially.

“The question lg: Can a man who
has an extreme right wing ideology
manage the court in a fair and bal-
anced way,” he said.

Of Scalia, Cranston said, “I gath-
er he is intellectually brilliant and
quite conservative.” He said he had
not made a final judgment on the
Rehnquist nomination, but added:

“I'm not talking about a conser-
vative, The court can take a con-
servative, It can take a liberal. But
if you are off to the ideological ex-
tremes—and my impression is that
is where Justice Rehnquist is—then
there really are questions about

whether you can lead this court and
produce decisions that will be ac-
cepted by the American people.”

Most Democrats, including Sen,
Edward M, Kennedy (D-Mass.), the
second-ranking Democrat on the Ju-
diciary Committee, said they would
“reserve judgment” on both nomina-
tions, but Sons. Russell B. Long (-
La.) and William Proxmire (D-Wis.)
endorsed Reagan’s choices,

“He’s a conservative, which is all
right,” Proxmire said of Rehnquist.
“What the hell, everybody’s got to
be something, But he’s extremely
well-qualified and very bright intel-
lectually.”

Republicans said they doubted an
assault on Rehnquist’s well-known
conservative philosophy would suc-
ceed in denying him the position of
chief justice. “You need more than
ideological differences to give a
rough time to two men this emi-
nent,” Sen, Orrin G. Hatch (R-Utah),
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a member of the Judiciary Commit-
tee, said. “It would be a disgrace to
fight them on ideological purposes.”

Sen. Charles McC. Mathias Jr.
(R-Md.), the most liberal Republi-
can on the Judiciary Committee, did
not endorse either nominee but
suggested that Rehnquist’s confir-
mation as chicf justice was all but a
foregone conclusion, “Justice Rehn-
quist is well known to the nation
and we should not anticipate radical
change under his leadership,” Ma-
thias said.

However, others in Congress pre-
dicted a move to the right by the
court as a result of the nominations.
Hatch said Scalia is more conserva-
tive than retiring Chief Justice War-
ren Burger and could make a signif-
icant difference in close decisions.

On the surface, neither Rehn-
quist nor Scalia should face major
difficulties in winning confirmation.
Rehnquist's 1971 appointment to
the Supreme Court was confirmed
by a thon Domucratic-controlled
Senate by a vote of 68 to 26. Ouly
three current senators—Cranston,
Kennedy and Daniel K. Inouye (D-
Hawaii)—were among those who
opposed the nomination,

Scalia’s appointment to the U.S,
Court of Appeals here in 1982
breezed through the Judiciary Com-
mittee and the full Senate with vir-
tually no opposition.

Asked about this, Biden said
there are important differences be-
tween the Supreme Court and low-
er courts., While Scalia is “unques-
tionably qualified to sit on the cir-
cuit court and Court of Appeals, it is
an open question whether he is
qualified to sit on the Supreme
Court,” Biden said.

In pressing for quick confirma-
tion hearings, Republicans appeared
intent on disposing of the nomina-
tions well before the fall congres-
sional elections, when control of the
Senate, where the GOP now enjoys
a 53 to 47 majority, will be at stake.
There were no suggestions that
Democratic critics will attempt to
delay confirmation votes until after
the elections, but Cranston said that
it “would cevtuduly be an option”
depending on the outcome of the
Judiciary Committee hearings.

Hatch said delaying tactics
“would also be a disgrace,” adding:
“That won'’t happen.”



Rehnquist for Burger

While vesterday’s proposed changes on
the Supreze Court seem unlikely to produce
any abrur: ideological shift, the elevation of
Justice Wiliam Rehnquist to chief justice
and the aclition of Judge Antonin Scalia al-
most certz:aly will have an effect eventually.
Warren Bzrger is no liberal evangelical in
the mode cf the late Earl Warren, as witness
the deartx of billboards urging his im-
peachmecz:. Yet it is hard to believe that a man
of Mr. Reknquist’s intellectual energy would
not, as chief justice, nudge the court one way
or another over time.

How soon might depend on the durability
of his more senior brethren, a few of whom
are getting a bit long in the tooth. One, Wil-
liam Brezraan, is 80; another, Lewis Powell, is
78; and two more, Thurgood Marshall and
Harry Blzckmun, are 77. No one will think it
macabre, perhaps, if we offer the thought
that Judge Scalia may not be Mr. Reagan’s
last appoztment.

One more appointment might be signifi-
cant if only because of Roe vs. Wade, the
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court’s 1973 decision on abortion. Yesterday's
news came hard on the heels of Chief Justice
Burger’s surprising footnote last Wednesday,
in which he questioned the court’s reasoning
in Roe — surprising because Mr. Burger had
sided with the majority in that case, as in all
subsequent abortion rulings. The time may
have come, said a newly skeptical chief jus-
tice last week, to re-examine the court’s posi-
tion.

It makes a marvelous exit line for Mr.
Burger, seeming to diminish, if not erase, his
culpability in what Newsweek magazine this
week dubbed “the most divisive issue -in
American politics.” And while the five-man
abortion majority seems likely to endure for
the present despite the proposed new lineup,
the prospect of reversing Roe is slightly en-
hanced. Mr. Scalia is probably a “no,” Mr.
Burger no more than a “maybe.”

Yesterday’s news was short of revolution-
ary, but welcome nonetheless, and one more
change could, on the abortion issue, put the

‘Constitution aright.
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Scalia: An ‘advocate of principled jurisprudence’

By David Sellers -

WASHINGTON TIMES ‘ 2 8 p

Antonin Scalia — an unabashed
conservative who receives high
marks for fairness, enthusiasm and
depth of knowledge — has been
nominated for a seat on the Supreme
Court.

It confirmed by the Senate, Judye
Scalia, 50, will be the first Italian-
American to serve on the high court
and the youngest member of the cur-
rent court.

It is the first change on the court
in nearly five years, when President
Reagan nominated Sandra Day
0O'Connor to replace Justice Potter
Stewart,

In his four years on the U.S. Court
of Appeals for the D.C. Circuit,
Judge Scalia has earned areputation
as an expert in administrative law
who is well-prepared for oral argu-
ments and a tough but fair ques-
tioner of lawyers. -

During his tenure on the appeals
court, Judge Scalia has been viewed
as a coalition builder, often bringing
together opposing sides to reach a
consensus ruling. Judge Scalia has
long been mentioned as among the
top five candidates for a vacancy on
the high court.

“The force of his intellect and the
depth of hls understanding of our
constitutional jurisprudence
uniquely qualify him for elevation to
our highest court,)’ Mr. Reagan said
yesterday in making the an-
nouncement at the White House.

The president also announced his
choice of Justice William Rehnquist
to succeed Chief Justice Warren
Burger, who said he will step down!
July 10 after 17 years.

“Getting nominated to the Su-
preme Court is the culmination of a
dream,” said Judge Scalia, whose
nickname is Nino.

Solicitor General Charles Fried,
who argues the administration’s po-

sition before the high court, said in
atelephone interview that “the great
thing it {the Scalia nomination] does
is bring to the court one more person
of very high intellect and great clar-
ity of thought who knows what he
thinks and is unlikely to be overly
swayed by external circumstances.”

“Antonin Scalia is a brilliant advo-
cute of principled jurisprudence,”
said Patrick McGuigan, director of
the Judicial Reform Project. “The
president has made an outstanding
selection.”

Despite Judge Scalia’s conserva-
tive views, some expect that he will
have little impact on court voting
patterns. :

ACLU national staff counsel
George Knarr said that while the
ACLU does not take positions on spe-
cific judicial candidates, “we don’t
think it's likely to change things a
great deal” Mr. Knarr noted that
Justice Burger and Justice Rehn-
quist already voted together most of

the time and that Judge Scalia sim-
ply might be viewed as a substitute
for the chief justice's vote.

“There will be no meaningful
change in the swing of the court,”
said Jesse Choper, dean of the Uni-
versity of California Law School at
Berkeley,

One court observer who is rarely
aligned with the Roagan administra-
tion nevertheless had praise for
Judge Scalia. “I think he is an ex-
traordinarly bright man; a person of
real intellectual horsepower” said
the source, who asked that his name
not be used.

He predicted that Judge Scalia
will be more effective than Justice
Burger and “will be able to persuade
more people by the sheer sway of his
logic”

Some liberals, who do not share
Judge Scalia’s philosophy, have
found him to be particularly danger-
ous because he is so well-liked by
those on all sides of the ideological

spectrum. His sense of humor and
his active bantering with lawyers
who appear before him have made
Judge Scalia popular with many at-
torneys who do not necessarily
agree with his rulings.

Liberals also note that Judge
Scalia received only a “qualified”
rating from the American Bar Asso-
clation.

He was the senior judge on the
panel that earlier this year struck
down a key provision of the Gramm-
Rudman deficit reduction law.

In amajor 1985 First Amendment
case involving access to trial
records, Judge Scalia wrote a ruling
denying reporters and the public the
right to see documents and exhibits
before or during trials.

The 2-1 panel ruling came in a
challenge to the sealing of doc-
uments in a libel trial against The
Washington Post by former Mobil
Oil chief William Tavoulareas.

And just last month Judge Scalia

joined with the four other Reagan
appointees on the appeals court in
voting to review a panel ruling that
gave Japanese Americans detained
in camps during World War I the
right to sue the United States for
damages in court.

The father of nine children, Judge
Scalia has taught at the University
of Virginla, the Unlversity of Chi-
cago, Georgetown University and
Stanford University. lle was
graduated from Harvard Law
School in 1960 where he was an edi-
tor of the law review.

A native of Trenton, N.J., Judge
Scalia worked for the Cleveland firm
of Jones, Day, Cockley & Reavis
from 1961-67. In 1970 he joined the
Nixon administration as general
counsel in the president’s office of
telecommunications policy.

He later served as an assistant at-
torney general and as a visiting
scholar at the American Enterprise
Institute.
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Rehnquist a representative
of ‘new legal cqnservatls

By George Archibald

THE WASHINGTON TIMES

1297 |

William Hubbs Rehnquist, named
yesterday by President Reagan to be
the 19th chief justice of the United
States, was described by a former
political opponent as “the best re-
presentative of the new legal conser-
vatism.”

Mr. Rehnquist, 61, is “the best pos-
sible choice” to succeed retiring
Chief Justice Warten E. Burger, said
Phoenix lawyer John P. Frank, one of
Arizona's leading liberal Democrats.
Mr. Rehnquist will lead the court “in
a craftsman-like way” toward
philosophically-oriented decisions
in the tradition of great former Su-
preme Court justices, Mr. Frank
said.

Mr. Rehnquist, a former Arizona
lawyer, often battled the state’s
Democrats in his capacity as a Re-
publican party activist and election
official before his appointment as
the Justice Department’s chief law-
yer in 1969 and to the Supreme Court
in 1971, Mr. Frank said.

Mr. Rehnquist’s former political
foe described him as one of the coun-
try’s best jurists “in the tradition of
[John M.} Harlan, [Hugo L.} Black
and [Felix] Frankfurter”

“I'm a strong believer in plural
ism,” Mr. Rehnquist said in a rare
interview last year with The New
York Times. “Don't concentrate all

the power in one place. . .. You don't

want all the power in the government
as opposed to the people. You don't
want all the power in the federal gov-
ernment as opposed to the states.”

His contribution to the court, he
said, is “a sense of judicial restraint,
for want of a better word” The
court’s constitutional function of
overriding federal, state and local
laws “is a very delicate one [to be
carried out} only with great caution
and circumspection,” he said.

A group of Senate liberals op-
posed Mr. Rehnquist’s nomination to
the high court in 1971 on the grounds
that he was not sufficiently commit-
ted to racial desegregation. The Sen-
ate finally confirmed him 68-26.

The conservative Mr. Rehnquist

TE HOU
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Chiet Justice Warren Burger (left) and his designated successor, Justice
William Rehnquist, talk to reporters at the White House yesterday.

has since been a driving force on the
court in overturning many of the
landmark liberal rulings of the
1950s and 1960s. :

In recent years, his role as the
court’s conservative conscience has
taken on a new importance with Mr
Reagan’s appointment of Justice
Sandra Day O'Connor and a more
conservative voting pattern by tbe

court’s two moderate justices — By- ~

ron R. White and Lewis F. Powell Jr.
Two years ago, Mr. Rehnquis

. wrote the court’s S-to-4 decision

weakening the 1966 Miranda ruling
by permitting a public safety excep-
tion to the rule, which requires po-
lice to read suspected criminals
their rights before questioning.

In the court’s 1984 term, Mr
Rehnquist was in the majority in 17
of 28 cases decided by a vote of
S-to-4.

He voted with the majority ina 6-3
decision that the search-and-seizure
requirements of the Fourth Amend-
ment donot apply to searches of stu-

dents by school officials. He also’

wrote a 7-2 opinion making it easier
for prosecutors in capital cases to
exclude prospective jurors who op-
pose the death penalty.

Mr. Rehnquist is described as a

quick worker, who pushes himself '
and his staff to complete first drafts
of opinions in 10 days. He has en-
joyed relatively good health on the
bench, but was hospitalized briefly
in 1977 with chronic back problems.
He was again hospitalized for a week
in 1982 with the same back ailment
and to overcome dependency on a
pam killing drug.

- 'Mr. Rehnquist declined to-answer
reporters’ questions about his heaith
yesterday, saying it was a private
matter. However, a senior adminis-
tration official said the justice re-
cently completed a thorough phys-
ical examination and received a
clean bill of health from his doctors.

The son of Swedish parents, Mr.
Rehnquist is a first-generation
American. He grew up in a middle-
class suburb of Milwaukee. He was
an Army Air Corps weather ob-
server during World War II and
graduated Phi Beta Kappa from
Stanford University in 1948.

After obtaining master’s degrees
in political science from Stanford
and Harvard, he graduated at the top
of his Stanford law class in 1952. He
then served for 18 months as clerk
for the late Supreme Court Justice
Robert H. Jackson, a conservative.
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" Scalia

picked for
vacancy

By Jeremiah O'Leary
and Mary Betcher | 2 P

President Reagan yesterday
accepted the resignation of Su-
preme Court Chief Justice Warren
Burger, and swiftly named Associ-
ate Justice William Rehnquist to re-
place him and tapped a conservative
appellate judge to fill the vacancy on
the nation’s highest court.

The promotion of Justice Rehn-
quist and nomination of Judge An-
tonin Scalia of the U.S. Court of Ap-
peals here is “one of the most
significant decisions” of the Reagan
presidency, a senior administration
official said. ‘

“These appointments are ones

which I think will have enormous
influence on the direction of the
court over many years,’ said the of-
ficial, who spoke on condition that he
not be identified. ,

If the Senate confirms Judge
Scalia’s nomination, he will, at S0,
become the youngest member of the
Supreme Court. Mr. Reagan's only
other appointment to the court is
Sandra Day O'Connor, who is 56.

“We are putting on the court today
a judicial philosopher {Mr. Scalia)
... who shares the president’s: phi-
losophy and is young enough to re-
main on the court many, many
years,” the official said.

On Capitol Hill, the new ap-
pointments received an en-
dorsement from Sen. Strom Thur-
mond, the South Carolina
Republican who heads the Judiciary
Committee.

He called Justice Rehnquist a
“logical -appqintment” — a fairly
young man and a “true scholar” who
shares the views of the White House.

“He will make an outstanding
chief justice,” Mr. Thurmond said in
a speech on the Senate floor shortly
after the announcement.

Mr. Thurmond, 83, later said he
“had a feeling” the 78-year-old Jus-
tice Burger would resign because he
was carrying a heavy load and
“looked very tired”

Senate Majority lLeader Robert
Dole predicted carly action on the
nominations.

“During his tenure on the Su-
preme Court, he has helped to define
the court’s proper role in the federal
government,” Mr. Dole said of Jus-
tice Rehnquist. “And I am confident
that in his new position he will con-
tinue to adhere to these principles of
judicial restraint.”

Sen. Alan Cranston, California
Democrat, made it clear that Justice
Rehnquist will face some tough
questions during his confirmation

heurings.

“l have grave doubts whether
someone with the extreme right-
wing views of Justice Rehnquist can
properly manage the court as chief
justice,” Mr. Cranston said.

The White House began its search '

for a new chief justice May 27, when
Justice Burger told the president in
a personal visit that he wanted to
devote full time to the Commission
on the Bicentennial of the U.S. Con-
stitution.

Administration officials denied

‘that Justice Burger was pressured

to resign to allow the president to
make a new, younger appointment to
the court.

Mr. Reagan on May 29 asked At-
torney General Edwin Meese, White
Houso Chief of Staff Donald Regan
and White House Counsel Peter Wal-
lison to draw up a list of candidates
for the nation’s highest  judiciary
post. '

The president asked that the can-
didates be either Supreme Court as-
sociate justices or judges from
lower courts. Administration offi-
cials refused to discuss other candi-
dates on the list, which included be-
tween 10 and 1S names.

Mr. Reagan received synopses of
the candidates’ legal opinions and
other writings reflective of their
philosophies,

Justice Rehnquist, who was the
president’s first choice for the chief
justiceship, accepted Mr. Reagan’s
job offer June 12, according to the
administration official.

Judge Sculia also was Mr. Rea-
gan’s first cholcc to fill the court scat
Justice Rehnquist will vacate. The
president asked Judge Scalia to
accept the nomination Monday af-
ternoon, and he did so on the spot.

White House officials denied that
Judge Scalia had to pass a “litmus
test” on abortion or other specific
issues of major importance to the
administration. Instead, the pres-
ident was interested in the judge's
“overall philosophy,” based on the
body of his work, according to a

senior official.

In his four years as a federal ap-
peals judge, Judge Scalia has not
had to rule on an abortion case.

Mr. Reagan was especially im-
pressed with Judge Scalia’s record
on judicial restraint, in which the
courts defer to the elected branches
of government instead of overturn-
ingdor' modifying laws, the official
said.

Judge Scalia called the opportu-
nity to serve on the Supreme Court
“the culmination of a dream”

Mr. Reagan entered the White
House press room at 2 p.m. yester-
day, accompanied by Justices
Burger and Rehnquist and Judge
Scalia.

Justice Burger said he plans to
step down July 10, if Justice Rehn-
quist has boen confirmed by tho Son-
ate Judiciary Commiittee. The Scalia
nomination will be forwarded to the
Senate after action on the Rehnquist
nomination.

Court observers said Mr. Burger
will be remembered for his efforts to
limit the scope of many of the de-
cisions handed down by the liberal
court headed by his precedessor,
Earl Warren.

Many of those decisions involved
the rights of criminal defendants
and latitude allowed to law en-
forcement,

Mr. Burger sought to impose lim-
its on the power of the judicial
branchto legislate through the inter-
pretation of law,

Justice O’Connor, appointed by
Mr. Reagan in 1981, is the first
woman to serve on the high court.
The presence of threc Reagan
choices on the Supreme Court —
with the possibility that three other
justices in their 70s might soon re-
tire — has given the president the
opportunity to place a conservative
mark on the court for perhaps 20
years after his second term ends.

The president praised all three
judges in the highest terms. He said
of Justice Burger, “He has led the
Supreme Court for 17 years, a time

of great change and yet a period also
of consolidation and stability in the
dectsions of the court. Under Justice
Burger's guidance, the court has re-
mained faithful to precedent while it
sought out the principtes that under-
lay the framer’s {of the Constitution]
words.”

Mr. Reagan said Justice Rehn-
quist has served with great distinc-
tion and skill since 1971. At 61, Jus-
tice Rehnquist is the same age
Justice Burger was when he was
nominated 17 years ago.

“He is noted for his intellectual
power, the lucidity of his opinions
and the respect he enjoys among his
colleagues,” Mr. Reagan said of the
man he nominated as chief justice.

Mr. Reagan said Judge Scalia, an
appellate judge here since 1982, is
noted for the force of his intellect,
personal encrgy and the depth of his
understanding of constitutional ju-
risprudence.

Justice Burger said one thing he
did not accomplish was his goal of
the creation of a new intermediate
court, a measure now before Con-
gress, to take cases from the over-
loaded calendar of the Supreme
Court.

“There are nearty 100 filings a
week and we have got to have some
relief,” Justice Burger said. “I'm
surprised someone hasn't fallen
down with coronary thrombosis. I
have been logging 105 hours a week.
I can do 90 hours, but at my age..”

Justice Burger said the court has
not become more divided under his
stewardship. “You have nine people
there for an interchange, and it goes
on all the time,” he sald. “We can
disagree in a civilized way, and we
do”

Neither Justice Rehnquist nor
Judge Scalia would answer ques-
tions of substance, pleading that
they would be questioned by the Sen-
ate Judiciary Committee in the con-
firmation process. Judge Scalia said
he had no idea what the screening
process was by which he was cho-
sen.



Rehnquist chosen to lead court

Long-run
impact is

the target
123F

Ronald Reagan brought the lib-
eral nightmare to reality yesterday,
stamping the Supreme Court with a
conservative mark almost certain to
last into the next century.

Rep. Patricia Schroeder, a liberal
Colorado Democrat, found the pro-
posed elevation of Justice William

NEWS ANALYSIS

Rehnquist to chief justice and the
nomination of Judge Antorin Scalia
to the high court “very frightening”

No wonder ~ it was the consum-
mation of what Walter Mondale
preached in the last presidential
election was to be most devoutly
feared: Mr. Reagan’s men on the Su-
preme Court.

Even so, it may take a while for the
significance of Mr. Reagan’s nomi-
nations to sink in. For, according to
the simple short-run analysis with
which the Supreme Court usually is
treated, not much will change in its
voting lineup on issues like abortion,
school prayer and criminal proce-
dure.

_ That placid analysis may be cor-
. rect in the short run, but it misses
the point.

Since the members of the Su-
preme Court can be counted on the
fingers, analysts are tempted to view
them as if they were part of a nine-
ball pool game:

One starts with the conventional
assumption that the court is roughly
divided into four “liberals” (Justices
William Brennan, Thurgood Mar-
shall, Harry Blackmun and John
Paul Stevens), four “conservatives”
(Chief Justice Warren Burger and
Justices Sandra Day O’Connor,
Lewis Powell and Rehnquist), and
one “swing” voter (Justice Byron
White).

Justice Burger’s retirement will
take one conservative off the table.
Moving Justice Rehnquist up to
chief justice puts another conserva-
tive in the top slot, but leaves the
table down one conservative. Re-
placing Justice Rehnquist with fed-
eral appellate Judge Scalia, another
conservative, evens the count.

The net result, according to this
analysis, is a wash. Assuming Jus-
tice Rehnquist and Judge Scalia are
confirmed by the Senate — a fore-
gone conclusion in the minds of most
observers except diehard liberals
like Democratic Sen. Alan Cranston
of California — the basic composi-
tion of the court will remain un-
changed.

But the high court isn't, after all,
a pool table.

It 1s a complex, extraordinariy
stable institution that moves slowly,

By Tom Diaz

THE WASHINGTON TIMES

in increments of legal precedent de-
cided at a deliberate pace that is
maddening to those who crave the
quick fix of legislative politics.

It is the long view of the Supreme
Court that counts, the dimension of
the years it takes for legal concepts
to be fashioned in lower courts and
in legislatures, developed in laws or
court cases, brought up to the high
court in appeals, handed down in its
decisions, and refined in follow-on
cases. '

Anditis over time — perhaps dec-
ades — that the elevation of Justice
Rehnquist and the appointment of
Judge Scalia will have a profound
impact.

By his appointment of these two,
who are regarded even by their po-
litical opposites as scholarly men of
precise intellect, Mr. Reagan will an-
chor the court’s right to a solid bed-
rock of a renascent conservative ju-
risprudence. Each has a vigorous
view of the law and the properly re-
strained role of the courts as instru-
ments of social change.

Justice Rehnquist summed that
view up in an interview published in
The New York Times last year.

“I don’t know that a court should
have a sense of mission,” he said. “I
think the sense of mission comes
best from the president or the House
of Representatives or the Senate.
They're supposed to be the motive
force in our government.”

The relative youth of the two men
on the conservative wing will also
count. Retiring Justice Burger is 78
— Justice Rehnquist, 61, and Judge
Scalia, 50. (Justice O’Connor is 56,
and Justice Powell, 78.)

Although the powers of intellect
may be as keen among the court’s
aging liberals (Justice Brennan is
80, Justice Marshall, 77, Justice
Blackmun, 77, and Justice Stevens,
66) as among its relatively youthful
conservative wing-to-be, the com-
men experience of humanity is that
vigor and stamina count in the reaim
of intellect.

WASH.TIMES :6-18-50
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?urger Rehnquist and Scalia

he morning after a chief justice retires is prob-
ably not the best time to try to weigh his role in
history or predict the future of the court under his
successor. But certain generalizations can be
. made. In 1969, Warren Burger replaced Chief Jus-
- tice Earl Warren, a man whose judicial activism
- he deplored and whose tenure as chief produced
many decisions Mr. Burger would like to overturn.
Itis a paradox of the law, however, that conserva-
“tive jurists’ adherence to precedent make it diffi-
_cult for them easily or quickly to divert or reverse a
-tide. The “Burger court” expanded many of the
“Warren court’s” civil rights decisions and only
minimally narrowed its criminal rights decisions.
+ The Burger court will also be remembered as the
one that produced Roe vs. Wade and the Penta-
gon Papers decision, neither of which was ap-
plauded then or now by many conservatives.

The Burger court did all this even while advo-
cating, often in dissents and concurrences written
by the chief justice, essentially conservative legal
ideas. Mr. Burger particularly objected to the idea
that courts should routinely overrule presidents
and legislatures — depriving the majorities who
had elected them of rights in order to protect mi-
.norities.

This view is also strongly held by Justice Wil-
liam Rehnquist, who will now become the chief,
and Court of Appeals Judge Antonin Scalia, who
will fill the resulting Rehnquist vacancy. Arith-

metically, this suggests no change on the court.
But Mr. Rehnquist and Mr. Scaiia are both consid-
ered to be more forceful and convincing legal
scholars than Mr. Burger, so the conservative side
may well be stronger now.

Also, Mr. Burger was not regarded as an effec-
tive chief in terms of imposing discipline on his
colleagues. Thus the many splintered decisions of
recent years. If Mr. Rehnquist is more effective in
that regard, it could help make the court more
conservative. Yet he may be less effective. Some
court experts believe elevating an associate justice
to chief justice, which is a rarity, is bad for morale
and collegiality.

Judge Scalia’s credentials as a legal thinker are
as impeccable as his credentials as a conservative.
We question his marketplace approach to the law
— is this or that constitutional right worth the
price paid to protect it? We certainly question his
view that the press does not deserve the freedom
to probe and write about important individuals
and institutions. He may not be. as one columnist
called him last year, “the worst enemy of free
speech in America today,” but he's no Warren
Burger, either. Mr. Burger doesn't like the press.
He is famous for saying so, and for his feuds with
broadcasters. Though he dissented in the Penta-
gon Papers decision, over his 17 years on the
court, the retiring chief justice's First Amendment
record is a good one.
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Merit plus conservatism
‘marks nominees to court

Personnel czange is so rare among
the nine justices of the US. Supreme
Court that acnouncements such as
President Reagan’s yesterday cannot
help but be drematic. Yet it would be a
mistake to presume too much about
imminent change in legal doctrines
emanating {rom the highest court.
Philosophically, this appears to be a
game of musical chairs.in which all
the players dance to the same conser-
vative tune — though to be sure, some
are better darcers than others.

Warren E. Burger will be remem-
bered primarily as the chief who fol-
lowed Earl Warren. His most consis-
tent impact or legal policy came in the
area of crimina! law; under Mr. Burger
the court tited the balance back to-
ward police after the Warren court’s
emphasis on rights of the accused.
Chief Justice Burger chose to put his
greatest emphasis upon court adminis-
tration, and if, in so doing, he failed to
dominate his fellow justices, he did
provide a predictable, consistently
conservative vote.

The only v:ie more rigorously con-
servative tha= his was cast invariably
by the man czsignated as his succes-
sor, Justice William H. Rehnquist, a
Nixon appoir:ce who has been on the
court since 1572. By virtue of superior
intellectual force, Mr. Rehnquist may
be more successful than Mr. Burger at
steering the czurt to the right, but that
remains to bz seen. The Senate must

- take care to 2ssure that the back probx

lems and mec:cation that troubled Mr.
Rehnquist 2 few years ago will not
impede his &>:lity to move up. Barring
disclesure of Zow-unknown causes for
reservation, Mr. Rehnquist’s confirma-
tion seems &:sured and deserved.
The same z2pplies to Judge Antonin
Scalia, who =11 be President Reagan’s
second appcintee to the court if he
passes Senate muster. Judge Scalia pos-
sesses a distizzuished record as a legal
scholar, law professor, public servant
and jurist. Like Mr. Rehnquist, his
qualificatiors serve a diamond-hard
conservatis. but excellence is the
Senate’s proger focus, not ideology.
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Part of the deed, handwriiten In 1833, to the property In
Vermout now owned by Associate Justice Willlam H.
Ralmquist, The covenant against sale or leass of the

etaon snd & riht o of wy

um:wuu\l ace magnutl

'was prepared when

iand to members “‘of the Hebrew race,’” Is In the last
two lines. The typed version, top, with the restriction,

n Mr. Rehnqulst bought the property.

Unenforceable Covenants Are in Many Deeds

By AIAN 8. OSER
Testimony by Associate Justice Wil-
itam H. Rehmuist sbout two deed
Rehx

a widespread practi¢e in American
real estate: the effort to control the fu-
fure uses of sroperty, or to pm(ect it
udnnupmumadmuun .

?d.rlcunns come in the form

For example, the covenant mlgn u?
that the property must be kept .
dential use, or that it must always con.
form to certain design or architectural

. The covenant might even
say — nnd it lneluanuy does, xn Amer-

.u...na j

The Now York Tl /Ang. 1. 1008
Justice Rehnquist bought lakeside
eotiage in Greensboro In 2974

lmprncdce— ever
pmpen
Bnl what the deed restriction says,

ters. By deciding in 1848 that covenanta
that impose racial or religious restric-
tioms on resales cannot be anfarced, the
Court made them useless as & means of

Nnbunybunpcdﬂ ¢ numbers on how | the

. that ever wl.s But prob-
lw few llwyf.n d disagree that
i thers were inoumerable resfric-
dm an that basis betore World War 11
-nd even a few years after It. ‘“There
mre thousands of them in the United
sm- * gaid David Clurman, a lawyer
In New York 'Thnym there but they
can't be enforced.”
Because they cannot be enforced,
title companies may not &ven take the
trouble ta report their existence o the

Lawyers would hesitacte to say that
of an

opet in the Casplan Lakes
nartheast Vermont, according: InDlV‘ld
B, Smlth, ol the

naxt door to the Rehnquigte’ summer
" house.

Of Sswers and a Maiibox
The discriminatory ge q
pears on the ﬂnl page :ﬁ.\hl: llwl:
spaced docwment in the middle of «
long paragraph (uled with unrelated
language regarding sewers and the
canstruction of a mallbox.
Bridget Callhr Greensboro's Town
Clerk, sald there may be at least a
nzen other deeds out of the 10,000 re-
ennlul in Greengbaro that have such

covenants.

lnlheArlmcan, Lhnpmpeny)(r .
Rehnquist purchased in the Palm Croft
saction of central Phoenix contalns &

restrictl
21,1629, barring sais to “‘sny parson not
of the White or Cluculmynee -
KJass, a Damocrat who used
tobe Mlyurq( Glendale, Arlz,, nld re-
strictive wera “'vi

e Tre.tac tha s
ceptable, act it bi
may not realize a discdmmW Wm
nent is unenforceable makes it particu-
larly ub]eﬂkmlblo. snld John D. Jahn-
ston Jr., a professar speci
il;u'perty llw at New York Unlvmlty
W S

man' ln Arlzone In the late mu'
“You eould find deeds by the barrelful
wuh lots of restrictions iike these,” he

Mr Rmnqulnsoldﬂu
1968, and the main pwﬁ

lxmd does not l.nclude the cwmnu

Any publlc figure
uwelnnu

refuse to a leed
provision In il." Pm(anr
satd,

Justice Rehnquist leatified Wednas-
d.l‘ hefore the Senare Judldary Com-

strietlve clause in hia da-d an the prop-
e.r!y until a ago. He tald
commities he wnul act quickly to
m rid of the covi
Auorney Genernl Jerrny L. Ames-
toy of Vermont said that =ven

though
-| the covenants were {llegal, Justics |4,

Rehnquist would] pmbuhly ve m 10 to
court to remove language in
The the

&a being
Jumu M. Pedowiv.: former chief of
the company that has become the Ticor
Title Guarantee Company, said buyers
were not usually aware of the restric-
tions because lswyera did not neces.'
sarily call attention to them.
Relquist has sald he was un-|

Jumce uist's llgutuu does|
TIOL Appear an deed in Maricopa|
County, Ariz., where he purchased

Vermm
r.ny prohibita the lease or sale nf '.ha
roperty to “members of the Hebrew

rer
ruz ** It was written In 1933 by a devel-
: d 193

t
mmzhgd!dnm

Johnaton | only that the discriminatory covenants

“ﬁ: u&en!o;cuble. rathar than in-
valid, they kept a) in deeds
even after the case, Wm Johnston
sald. “There wers a huge qumber of
cases where the covenants wers rou-
tinely put into deeds,” he sald.
Profeasor Johnston noted that there
is no duty on anyone's to Inform &
buyer of & unenforceable covenant, and
lhan are “practical reasons not to do

Mr. Pedowitz sald that in the }830°s
the Justice Department started or
threatened to sue title companies that
even informed buyers of the existence
of such restrictions.
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Who
“deputized
Ted?

ear Sen. Ken-
nedy:

You don’t
know me,
though often
you claim to
speak for peo-
ple like me.

I am your constituent — a black
American.

Justthe other day, you spoke inmy
name. You denounced the nomina-
tion of William Rehnquist to be the
Supreme Court’s 16th chief justice,

Mr. Kennedy, yov said that Justice
Rehnquist is “too extreme to be chief

. justice” You blasted what you de-
scribed as an “appalling record on
race” issues.

“Mainstream or to extreme,"
that was your question. And I must
say, it was well taken. But pose it to
yourself, Mr. Kennedy, as the lone
liberal, defending justice for black
Americans.

The real extremist is not Justice
Rehnquist nor the ideas he repre-
sents. Those ideas are shared by the
most beloved president since
Franklin Roosevelt.

The extremist is you, Mr. Ken-
nedy.

Your views are extreme for most
Americans and far too extreme —
even dangerous — for many black
Americans.

Consider your criticism of Justice

. Rehnquist for voting “against the in-
dividual 77 percent of the time in
cases involving individual rights?

Among those you include the
“rights” of burglars, muggers, rap-
ists, even murderers. “Rights” of the
scum who prey on decent, law-
abiding black Americans.

The “individual” rights you de-
fend in my name are the “rights” of
hoodlums who kill so often thar to-
day a young black man haes one
! chance in 21 of being a murder vic-
tim. .

They are the so-called rights of
the young Washington monsters who
robbed, beat, sodomized, and mur-
dered a defenseless mother of six.
Defend those rights, Mr. Kennedy,
before the family of Catherine
Fuiler. .

You'd champion the so-called
rights of the drug-crazed man whe
broke into my parents’ home and

PRESER:?

Lawrence Wade is a staff colum-
. nist for The Washington Times.
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gunpoint. If you really knew the folk
ou claim to defend, you'd know such
crimes are commonplace.

You'd know, Mr. Senator, why most
Iblacks — unlike you — support the
:death penalty.

You'd also know that many blacks,
like many whites, dislike busing for
ischool integration. They know no
educational magic occurs when you
seat black children next to white

AR il AV GRAVARAM AT At WA
Mr. Kennedy. But were your children
bused to public schools? Why hound
Mr. Rehnquist for his opposition to
extremist integration?

nd if you spoke honestly for
folk like me, you'd know
many black. Americans
diglike the notion that
without affirmative action they
couldn’t compete with whites.

e ST SRR
often-quoted poll from Public Opin-
ion magazine showing 77 percent of
blacks are opposed to affirmative ac-
tion. But other polls reveal similar
opposition. .

The evidence is clear, Mr. Ken-
nedy, who the real extremist is on
issues over which you've attacked
Justice Rehnquist. William Rehn-
quist may have opposed desegrega-
tion at one time, but so did most

FEAEAA AR Re & Bantethuldaiiel

posture as a spokesm‘;n" f;r all for- .

mer segregationists.

On the other hand, liberals like
you claim to know what'’s best for all
black Americans. And for two dec-
ades now, black progress has been
limited by your “compassion.”

The Great Society that you sup-
ported has wrecked the lives of poor
black families. The so-called rights
of criminals that you defend rain ter-

nities. .
So now it’s about time that some
one asked, Ted Kennedy, who chos
you to speak in the Senate for me, &
blacks; all minorities, and women?
I'm part of your constituenc
against my will And we've a nan
for that sort of employment.
Justice Rehnquist no doubt woul
pose it. .
1t’s called slavery.
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Rehnquist Lone Dissenter in 47 Cases

WHILE 15 MEN a0 far have served as chief justice of
the United States, nons has represented an ideologi-
cal extreme of the court to the extent that Chief
Justice-designate William H Rehaquist would.
" Puerhaps the best indication is a look at the 47 cases
in which Justice Rehnquist — alone — has
dissented from a decision of the court. In the 14 years
in which he has served, no other justice has 20 often
filed solo dissents. What follows is a list of those
cases and the bolding of the court from which Justice
Rehnquist alone dissented.

Administrative Procedures

Dunlop v. Bachowski, 421 U.S. 500 (1978) — A De-
partment of Labor decision not 1o file an enforcement
action is subject to judicial review.

Civil Procedure
Baker v. Gold 8eal Liguors, 417 U.8. 487 (1974) —
Uniform beakruptcy procedurss are upheld.
Parklane Hoslery v. Bhore, 438 US. 323 (1979) —
Plaintiff's use of collateral estoppe! is upheld
Boeing v Van Gemert, 649 U.S. 472 (19807 — A class
action may proceed despite a lack of finality.

Civil Rights
Hutto v. Pisney, 437 US. 878 urm — Federal
courts may order a state jail to }imit confinements to
remedy unconstitutional conditions.
Sablooki v. Redhail, 433 US. 384 (1978) — The Con-

sumption that pregnant womesa are unable to work
vioiates the Coastitution.

lumiuhgboari of Bwginesrs v. Otero, 426 U.S.

872 (1976) — Puerto Rico may not forbid non-citizens
from becaming enginesrs.

Duren v, lh'ourLG.U.l.&'l (1979) — A state
may not automatically exempt women from jury duty.

Wengler v. Drugyists Mutual, 648 U.8. 142 (1980) —
Gender-based distinctions in the Missour! workers’
compensation law are invalidated.

Zobel v. Williamas, 487 U.S. 86 (1982) — Alasks may
not make payments to citisens based on thelr length
of residency.

Bernal v. Fainter, 81 LLEd. 3d 175 (1984) — A law
forbidding allens to be notaries is struck down.

Federalism

Alenberg Cotton v. Pittman, 619 U.B. 20 (1974) — A
state may not require state authorisation to run a
ootton warehouse,

Van Loke v. Hurley, 421 US 338 (1975) — New
:ort a welfare regulations are pre-empted by federal

w.

Japan Line v. County of Los Angeles, 441 U.8. ¢34

stitution protects a fundamental right o marry.

Bob Jones University v. US., ¢81 US. 574 (1088) —
Racially discriminatory private religious schools
may be denled tax exemptions.

Criminal Procedure

Chambers v. Mississippi, 410 U.8. 284 (1973) — Evi-
dentiary rul- may not prevent a defendant from
croas g & wi who a confeasion.

Dennett v. Hoaau 414 U.8. 512 (1973) — The inad-
vertent denial of the right to counsel requires a remand

Taylor v. Louisiana, 419 U.8. 322 (1978) — The Con-
stitution guarantees the right to a jury venire that is
a “reasonable cross-section” of the community.

Gardner v. Florida, 430 U.8. 349 (1977) — A death
penalty is reversed because of the trial judge’'s error
in reviewing the presentencing report.

Simpson v. US., 432 U.8. 904 (1978) — The double
jeopardy clause forbids sentencing for both a erime
and {ts included offense.

Lockett v. Ohio, 438 U.S. 588 (1078) — A death-
penalty law must allow the defendant broad P
for submitiing mitigating evidence.

Mincéy v. Arizoma, 437 U.8. 385 (1978) — The Fourth
Amendmen! does not provide a “homiclde acene ox-
ception” to the warrant requirement.

Delaware v. Prouse, ¢40 U.8. 848 (1879) — Police
may not make random stops of motorists without
some “articulable suspicion.”

Adawms v. Tezas, ¢48 U.S. 38 (1980) — The exclusion

(1979) — A state tax on ahipping containers infringes
on foreign commerce.

Armcov. Hardesty, 81 LLEd. 2d 340 (1884) — A state
wholesale gross-receipts tax exempting Jocal manu-
facturera violates the commerce clause.

First Amendment

Cruz v. Beto, 405 U.8. 319 (1972) — A state may not
deny a prisoner reasonsble opportunities to pursue
his faith.

Cax Broadcasting v. Cohn, 420 U.B. 469 (1975) — A
state may not criminalize the broadcasting of a rape
victim's name.

Virginia Board of Pharmacies v. Virginia Consum-
er Council, 435 UB. 748 (1976) — The Constitution
protects commercial speech.

In Re Primuas, 436 U.8. 412 (1978) — A state may not
discipline an attorney for seeking members for the
American Civil Liberties Union.

RicAmond Newspapers v. Virginia, 448 US. 885
(1980) — The press and public have a right of acceas
to criminal triais.

Central Hudson Gas & Electric v. PSC, 441 U.8. 887
(1980) — A state may not ban promotional advertis-
ing by a regulated utllity.

of jurors in death-penalty cases is limited

Bicks v. Oklahoma, #47 US. 343 (1980) — A defen-
dant senienced under an uncomstitutional mandatory
ofiender law must be ressntenced.

Carter v. Kentucky, 450 UL 388 (1981) — A jury
must be instructed not to draw adverse inference
from the ‘defendant’s silence.

Equal Protection

Weber v. detna Casrvalty & Surety Co., 408 U.S. 164
(1972) — A state may not deny lllegitimate children
the right to recover workers' compensation payments

Prontiero v. Richardson, 411 UA. €77 (1978) — Un-
reasonable discrimination on the basis of sex vio-
lates the Constitution

Sugarman v. Dougall, 413 U.8. 634 (1973) — Laws
discriminating against aliens are subject to equal-
protection review.

Memorial Hospital v. Maricopa County, 418 U.8. 350
(1974) — A state 1 y requir t for medical
internships is struck down.

Jimenes v. Weinberper, 417 US. 628 (1974) — The
8ocial SBecurify Administration may not discriminate
against illegitimate children.

Stanton v. Stenton, 421 U.8. T (1975) — A state may
not provide a different age of majority for men and
women.

Turner v. Department of Employment Security, 433
U.8. ¢4 (1975) — A law establishing a conclusive pre-

8chaumberg v. Citizens for a Better Environment,
449 UB. 435 (1980) — A city may mot forbid charities
to solicit money If they fail to meet regulations.

v. Review Board, ¢80 U 707 (1981) —

Workers forced to quit joba for religious reasons may
not be denjed unemployment benefits

Larkin v. Grendel's Dewn, 4530 US. 116 (1982) — A
church may not exercise veto power over the grant-
ing of liquor permits in lts neighborhood

Minneapolis 8tar v. Commissioner of nternal Rev-
enue, 480 U.S. 575 (1983) — A state may not levy a
specizl tax on publications.

Indian Law

US. v. 8ioux Nation, 448 U8. 371 (1880) — The U S.
government is liable for $100 million in for
the 1887 taking of Sioux land in the Black Hilla

Taxation

Diedrich v. Inlernal Revewue Service, 457 US. 191
(1882) — Gift tax regulations are upheid
Voting Rights

Hathors v. Lovorn, 57 U.B. 286 (1982) — Local

election procedures are subject to the federal Voting
Rights Act.
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BOOK REVIEW

CONSTITUTIONAL PERILS—REAL AND OTHERWISE

OUR ENDANGERED RIGHTS—THE ACLU REPORT ON CIVIL
LiBERTIES ToDAY. Edited with an Introduction by Norman
Dorsen. Pantheon Books, New York, N.Y., 1984. pp. 333.
$22.50.

Reviewed by Gene R. Nichol, Jr.*

What is the state of individual freedom in the United States today?
How fully have the majestic promises of the Declaration of Indepen-
dence been realized? No doubt Americans have experienced vast
changes in the relationship between the individual and government
over the past half century. The compassionate energy of Franklin
Roosevelt, the terrors of cold war McCarthyism, the call to progress of
the Kennedy brothers, the moral force of Martin Luther King Jr., the
activism of the Warren Court and the Great Society, the abuses of
Richard Nixon, the ambivalence of the Burger Court, and a first term
of Ronald Reagan all have left their marks. By any standard, guaran-
tees of liberty and equality have undergone major expansions. Yet con-
stitutional protection is hardly a static process. New problems arise,!
old ones are resurrected.2 Even in the Orwellian year of 1984, all of
our constitutional crises cannot be considered behind us.

Our Endangered Rights: The ACLU Report on Civil Liberties To-
day? offers both an assessment of the present status of American free-
dom and an examination of perceived future battlegrounds over
individual liberties. Edited by Norman Dorsen, the book is a collection
of essays by noted constitutional authorities and civil liberties experts
measuring the vitality of various constitutional guarantees. It offers a
glimpse not only of the broad panoply of the rights we do enjoy, but

* Professor of Law, University of Florida.

1. See, e.g., Fullilove v. Klutznick, 448 U.S. 448 (1980) (minority set-aside provision in pub-
lic contracts).

2. See, e.g., Allied Structural Steel Co. v. Spannaus, 438 U.S. 234 (1978) (resurrection of the
contracts clause).

3. Our ENDANGERED RIGHTS: THE ACLU REPORT ON CrviL LiBerTiEs Topay (N. Dor-
sen ed. 1984) {hereinafier cited as OUR ENDANGERED RIGHTs].
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also what Dorsen calls the “darker side”* of the human rights equation
in this country. Authors characterize the birthright of freedom for all
Americans as “continually under siege,”> and the title of the work is
said to sum up well the present situation. Past civil liberties victories
are now “endangered” and future technological developments pose un-
foreseen perils to individual autonomy. The social agenda of the New
Right, the use of executive authority by the Reagan administration,
and continuing economic scarcity threaten traditional movements to-
wards toleration and equality. In short, progress on the civil liberties
front cannot be assured. As we approach the close of the twentieth
century, efforts to secure fundamental freedoms in both legislative and
judicial arenas must, if anything, be redoubled.

There is much that is good in Qur Endangered Rights. In particu-
lar, Professor Emerson’s chapter on academic freedom outlines signifi-
cant applications of constitutional law to protect the rights of faculty
members and students and, more recently, to assure a measure of cur-
ricular diversity.® More importantly, he argues that government at-
tempts to control information on national security grounds and the
commercial exploitation of academic research constitute threats to true
academic liberty that are at least as great as more direct means of con-
trol.” The former serves to diminish the information needed by the
public to participate in decision making, and the latter is at odds with
the academic community’s traditional commitment to the free and un-
skewed pursuit of knowledge. Norman Redlich carefully examines the
mounting pressures placed on Madison’s wall separating church and
state in an era of renewed religious fundamentalism®—pressures that
have hardly decreased since publication of the book.° Stanley N.
Katz’s concluding chapter lends a refreshing historical perspective to
civil liberties struggles which, by their very fervor, tend to eschew rela-
tivism.!° By reminding us that future civil rights battles must be con-
ducted without the support of a unified traditional New Deal political
coalition, Katz makes clear that the issues of the eighties are not the

Dorsen, /ntroduction, in OUR ENDANGERED RIGHTS, supra note 3. at ix. ix.

14

Emerson, Academic Freedom, in OUR ENDANGERED RIGHTS, supra note 3. at 179, 179,
/d at 194-200.

Redlich, Religious Liberty, in OUR ENDANGERED RIGHTS, supra note 3. at 259, 259.

9. Since publication, the Supreme Court upheld the constitutionality of a municipality’s
Christmas creche in Lynch v. Donnelly, 104 S. Ct. 1355 (1984). The United Siates Senate also
considered. and rejected, a “school prayer” amendment to the Constitution. See S.J. Res. 73, 98th
Cong., 2d Sess., 130 Cona. REC. 82425 (daily ed. March 8, 1984) (proposing an amendment relat-
ing to voluntary school prayer).

10. Katz, 4n Historical Perspective on Crises in Civil Liberties. in OUR ENDANGERED RIGHTS,
supra note 3, at 311, 311.

Lol B ol
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issues of the sixties. Accordingly, his chapter proves to be an effective
counterweight to the often unbalanced tone of other selections.

The book, in a variety of ways, documents both the logical incon-
sistency!! and general undesirability'? of recent attempts to roll back
long established constitutional guarantees. Measures to withdraw the
jurisdiction of the federal courts or to legalize orchestrated school
prayer, for example, get ample attention. But perhaps the strongest sin-
gle feature of Our Endangered Rights is its effort to signal flash points of
future constitutional controversy that existing bodies of law are ill-
suited to handle.

Professor Bender, for example, argues that although the Constitu-
tion has been interpreted to protect individual privacy in some particu-
lars, “meaningful protection of informational privacy rights at present
. . . largely depends upon the good faith and vigilance . . . of govern-
mental and private agencies. . . .”'* Given the virtual explosion of
technologies available to obtain and compile information, constitu-
tional silence will become increasingly difficult to maintain. Further, as
Morton Halperin argues, the traditional judicial deference accorded to
presidential claims of national security may well insulate much mis-
chief.’* Recent executive branch efforts to limit foreign travel, to bar
foreign visitors, to stigmatize various publications, and to censor for-
mer government officials bode ill for a robust national debate on for-
eign affairs.!> John Shattuck makes an analogous point concerning
executive authority and domestic affairs.'® Reagan administration
moves to curtail civil rights enforcement and to alter existing civil
rights policies through executive order have proven relatively impervi-
ous to attack.!” Finally, in a perceptive essay, Sylvia Law demonstrates

11. Shattuck, Congress and the Legisiative Process. in OUR ENDANGERED RIGHTS. supra note
3, at 46, 53. Shattuck criticizes the Reagan administration’s position in City of Akron v. Akron
Center for Reproductive Health, Inc., 103 S. Ct. 2481 (1983) (calling for deference to local govern-
ments in abortion cases) as inconsistent with Marbury v. Madison, 5 U.S. (I Cranch) 137 (1803).

12. Shattuck similarly discusses jurisdiction-stripping legislation, antibusing legislation, anti-
abortion legislation, and acts to abolish the exclusionary rule and limit habeas corpus review.
Shattuck, Congress and the Legislative Process, in OUR ENDANGERED RIGHTS, supra note 3, at 46,
46-67.

13. Bender, Privacy, in OUR ENDANGERED RIGHTS, supra note 3, at 237, 251.

14. Halpenin, Mational Security, in OUR ENDANGERED RIGHTS, supra note 3, at 281, 286-92.

15. /d at 290-92.

16. Shattuck, Congress and the Legislative Process, in OUR ENDANGERED RIGHTS, supra note
3, at 46, 60-67.

17. 1d. at 65-67. See, e.g., Exec. Order No. 12,333, 3 C.F.R. 200 (1982) (granting CIA new
authority to conduct surveillance inside the United States); Exec. Order 12,356, 3 C.F.R. 166
(1983) (classifying information held by executive agencies), Civil Rigbis Enforcement for Federal
Contractors, 47 Fed. Reg. 17,770 (1982) (to be codified at 41 C.F.R. §§ 60-1, 60-2, 60-4. 60-30)
(cutting back affirmative action guidelines for federal contractors). Bur see Bob Jones Univ. v.
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the inseparability of civil liberties and economic justice. Once fusion of
the two concepts is accomplished, the need to recognize not only cer-
tain claims for subsistence but, at the other end of the spectrum, to
render concentrations of economic power democratically accountable
becomes clear.!® Law’s arguments remind us of the continuing validity
of Franklin Roosevelt’s assertion that political equality can all too eas-
ily be rendered “meaningless in the face of economic inequality.”!®
None of these flash points is apt to be brought under the umbrella of
constitutional protection overnight. Each author, however, makes a
strong case that presently asserted constitutional values cannot be in-
definitely maintained if such important areas of friction are ignored.

Despite these strengths, however, Our Endangered Rights ulti-
mately provides something less than its advertised claim: “a lucid re-
view of the state of American freedom.”2° In no small part its
shortcomings result from defects common to much liberal discourse.
Accordingly, they merit attention.

1. ON LiBERAL HYPERBOLE

It is not uncommon in constitutional scholarship to attempt to
make things more complicated than they are.?! It is not uncommon in
politics to attempt to make things more simple than they are. Much of

Qur Endangered Rights, although under the rubric of constitutional

analysis, follows the latter theme.

Consider a few examples. Much has been written?2—no doubt too
much?*—concerning the antidemocratic nature of judicial review.
However one feels about that debate, it is difficult to deny, for example,
that the judicial enforcement of nontextual substantive rights against
popularly elected branches of government is at odds with democratic
theory. Professor Neuborne, nevertheless, dismisses such claims by ar-
guing that “allowing judges to check . . . a powerful transient minority
in the name of an existing consensus concerning individual rights is

United States, 103 S. Ct. 2017 (1983) (affirming IRS decision denying tax exemptions to racially
discriminatory private schools).

18. Law, £conomic Justice, in OUR ENDANGERED RIGHTS, supra note 3, at 134, 134-59.

19. Address before the Democratic Convention (June 27, 1936).

20. This claim appeared on the cover of the paperback edition.

21. See, e.g., R. DWORKIN, TAKING RIGHTS SERIOUSLY, passim (1978) (discussing the philos-
ophies of individual rights, and criticizing the “ruling theory of law” as espoused by Jeremy
Bentham).

22, See generally, e.g., R. BERGER, GOVERNMENT BY JUDICIARY (1977); Rehnquist, 7he No-
tion of a Living Constitution, 54 TeX. L. REv. 693, 704-06 (1976).

23. See generally Nichol, Giving Substance Its Due (Book Review), 93 YaLE L.J. 171 (1983).
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hardly a serious challenge to democratic political theory.”?¢ One
could, of course, counter Neuborne’s claim by pointing to persuasive
arguments that either there is no discernible consensus on individual
rights to instruct the bulk of modern constitutional decisions, or that
the judiciary is particularly ill-suited to discover it.?* It is perhaps sim-
pler, however, to point out a subsequent paragraph of Professor
Neuborne’s: “We turn to judges to define and enforce individual rights
not because no real choices are necessary, but precisely because hard
choices cannot be avoided.”?¢ True enough. But choices are hard pre-
cisely because they are not rooted in societal consensus. Further, it is
my guess that Neuborne would be among the last to advocate that the
judiciary wait for broad popular agreement before protecting, for ex-
ample, the rights of Nazis to march in Skokie or poor women to obtain
government funding for abortions. Rather, arguments for an activist
modern judiciary based upon perceived consensus boil down to the un-
realistic and ethnocentric claim that the bulk of the country sees the
world through the eyes of the political left.

Professors Estrich and Kerr’s attack on the gender cases, on the
other hand, is overblown. AMichael M. v. Superior Court?’ sustaining
the constitutionality of a California gender-biased statutory rape law, is
indeed a regrettable step backwards in the Supreme Court’s treatment
of sex discrimination. The decision’s shortcoming is surely not that
“the non-physiological consequences of pregnancy—the ‘punishment’
of pregnancy itself as well as the additional constraints that punishment
may place on female sexuality—are socially created, as much the prod-
uct of governmental action as the criminal sanction imposed on
Michael M”28 There may be a multitude of causes leading to a teen-
age girl’s fear of pregnancy, but government is not on the list. Nor does
it further the understanding of privacy analysis to characterize the

24. Neuborne, The Supreme Court and the Judicial Process, in OUR ENDANGERED RIGHTS.
supra note 3, at 27, 28.

25. See, e.g., J. ELY, DEMOCRACY AND DISTRUST 63-69 (1980).

26. Neubome, The Supreme Court and the Judicial Process, in OUR ENDANGERED RIGHTS
supra note 3, at 27, 41.

27. 450 U.S. 464 (1981).

28. Estrich & Kerr, Sexua/ Justice, in OUR ENDANGERED RIGHTS, supra note 3, at 98, 115,
Estrich and Kerr correctly recognize that Rostker v. Goldberg, 453 U.S. 57 (1981) (male-only draft
registration), Michael M. v. Superior Court, 450 U.S. 464 (1981) (affirming California statutory
rape law which imposed criminal liability only on men), and Geduldig v. Aiello, 417 U.S. 484
(1974) (upholding state disability scheme excluding pregnancy coverage). refiect a lingering judi-
cial acceptance of separate spheres for male and female. Surprisingly. however, they criticize
cases denying custody 1o lesbian parents because such rulings “devalue the importance and diffi-
culty of the nurturing activity that has been assigned to women.” Estrich & Kerr, supra, at 127.
Lingerings are apparently widespread.
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troubling case of Harris v. McRae? as granting to states the power “to
assert control over the reproductive lives” of poor women.>® Labelling
sensitive human rights disputes as something other than what they are
may indeed ease the decisionmaking process. I doubt, however, that it
leads to better results. Unfortunately, Qur Endangered Rights is replete
with such hyperbole.?!

In a perhaps similar vein, the book too often treats difficult consti-
tutional crises as if they were merely problems of motivation. Constitu-
tional cases would be easily decided and civil liberties easily protected
if we just all believed in freedom and progress, or so the theory goes.
In short, you are either for the Constitution or against it.

This theme is reflected in a number of ways. First, the book fre-
quently succumbs to a we/they world view. Ira Glasser, for example,
argues that the future of civil liberties depends not on “‘what r4ey do:
what counts is what we do in response.”? The New Right is consist-
ently pictured as a modern-day version of Niebuhr’s “children of dark-
ness.”?? That temptation may be compelling, but it also probably
misreads the appeal of Reaganism to the American people. No doubt
traditionally respected characteristics such as reliance on individual
virtue and industry, fear of centralized government, and belief in the
moral progress of society have much to do with the “new” conserva-
tism. It ill serves liberalism to disregard completely such broadly
shared sentiments.

Nor is it useful to ignore the genuine absence of consensus on
many of the perplexing constitutional issues of the day. Persons of
profound integrity and compassionate outlook can reasonably disagree,
for example, on the propriety of “benign” racial preference or the ex-
clusion of evidence obtained in violation of the fourth amendment al-
beit in good faith. Nor, in a broader sense, is it possible to maintain a
clearly agreed-upon civil liberties agenda amid rising expectations of .

29. 448 U.S. 297 (1980). Harris upheld the Hyde amendment which restricted funding for
medically necessary abortions. The Court subjected the statute, the impact of which fell exclu-
sively on indigent pregnant women, 10 no more rigorous scruliny than had been applied in cases
presenting distinctions between economic interests. '

30. Estrich & Kerr, Sexwa/ Justice, in OUR ENDANGERED RIGHTS, supra note 3. at 98, 122-23.

31. T will limit myself to a single example: “By late 1980. {the New Right] had achieved
substantial political power. Suddenly, no freedom seemed safe. Book banning became epidemic.
Women's rights were threatened. Homosexuals were attacked. Voting rights were endangered.
And ominous new laws (o weaken the federal courts and to breach the separation of church and
state were widely proposed.” Glasser, Making Constitutional Rights Work, OUR ENDANGERED
RIGHTS, supra note 3, at 3, 17.

32. Id at 25 (emphasis added). :

33. See generally R. NIEBUHR, THE CHILDREN OF LIGHT AND THE CHILDREN OF DARKNESS
(1944).
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civil and economic rights in an era of shrinking available resources.34
The explosion of constitutional protection ushered in by the Warren
Court—through its very success—has rendered future progress in the
guarantee of civil liberties a more formidable enterprise. On the one
hand, a sizeable portion of American society has come to see itself as
the victim of the Supreme Court. On the other hand, early victories
often lead to subtler, more persistent problems. It was, for example,
perhaps easier to announce Brown v. Board of Education’ than to
bring its promises to fruition. Brushing such problems aside, Qur En-
dangered Rights 100 often suggests that if we would all stop being bigots
everything would be fine. In reality, of course, most of our present
constitutional problems are sufficiently tenacious that they would likely
remain even if bigotry and ill will were to depart suddenly. Forging
human rights strategies despite these difficulties is the challenge of the
next decade. Painting over complexities does little to further that
process.

II. CoONSTITUTIONAL CROSSROADS

Our Endangered Rights claims in major part to be an examination
of “where we seem to be heading™¢ in terms of civil liberties protection
in the United States. Despite its often strident tone, an argument can
be made that the book actually understates the extent to which we face
a major constitutional crossroads in the remainder of this decade. One
way or the other, the role of the United States Supreme Court in the
protection of civil liberties is apt soon to undergo a substantial transfor-
mation. The impact of such a shift in judicial perspective on the rights
we enjoy may well be significant.

Recent Supreme Court history bears this out. The Warren Court
accomplished a significant change in the direction of constitutional
decisionmaking. Landmark decisions such as Brown>? Reynolds v.
Sims38 Engel v. Vitale® and Miranda v. Arizona®° in effect resurrected
an institution previously rendered silent by its battles with the New
Deal and the revelations of legal realism. The reemergence was ac-
complished primarily on behalf of egalitarianism. Although its vision
was not always articulated, the Warren Court at least behaved as if it

34. Professor Katz makes this observation in the concluding chapter. Katz. 4n Hisiorical
Perspective on Crises in Crvil Liberties, OUR ENDANGERED RIGHTS supra note 3, at 311, 321-23.

35. 347 U.S. 483 (1954).

36. Dorsen. /niroducrion, in Our ENDANGERED RIGHTS, supra note 3, at ix, ix.

37. 347 U.S. 483 (1954).

38. 377 U.S. 533 (1964).

39. 370 U.S. 421 (1962).

40. 384 U.S. 436 (1966).
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had a clear view of its role in our system of government. Substantially
broadening the participatory base of our democracy, the Warren Court
shook the dust from old tools of judicial activism in an effort to accom-
plish more fully the goal of equal dignity for all. The result, in no
small degree, was the development of an institution that viewed its pri-
mary responsibility as the protection of individual liberties against ma-
jority intrusion.

The Burger Court has been less predictable.#! Its decisions have
hardly reflected the levelling fervor of those of its predecessor. Still. its
record is far from passive. The cornerstones of the Warren Court juris-
prudence remain firmly in place.#? New nontextual rights have been
recognized.*®> The electoral process has been aggressively supervised.*
and the Court has shown a surprising willingness to measure the pow-
ers of the legislative and executive branches.** In short, the Burger
Court has placed itself firmly within the activist tradition more com-
monly associated with its predecessor.

But its activism cannot be as readily ascribed to any particular
view of the Constitution or of judicial authority. Unlike the Warren
Court, the present Court is dominated by centrists. Neither William
Rehnquist and Warren Burger on the one hand, nor William Brennan
and Thurgood Marshall on the other can be considered the heart of the
Burger Court. No particular ideology consistently prevails. The result
has been a marked ambivalence in the civil liberties arena. The “root-
lessness”4¢ has manifested itself in two principal ways. First, the Court
has repeatedly been unable to fashion majority opinions in majof
human rights cases.#” Second, when it has spoken, the Justices often

41. See generally THE BURGER CoURT: THi COUNTER-REVOLUTION THAT WasN'T (V.
Blasi ed. 1983).

42. Blasi, The Rootless A4ctivism of the Burger Courr in id. at 198 198-217.

43, See, eg. Zablocki v. Redhail. 434 U.S. 374 (1978) (right to marry); /a# re Gnfliths, 413
U.S. 717 (1973) (rights of aliens): Roe v. Wade, 410 U.S. 113 (1973) (abortion rights).

44, See. eg. First National Bank v. Bellotti, 435 U.S. 765 (1978) (protecting. on first amend-
ment grounds. a corporation’s right to make expenditures for the purpose of influencing referen-
dum voting). Buckley v. Valeo, 424 U.S. 1 (1976) (per curiam) (striking down various secuons of
the Federal Election Campaign Act of 1971. as amended in 1974, as violative of the first
amendment).

45. See, e.g., INS v. Chadha. 103 S. Ct. 2764 (1983) (striking down provision of Immigration
and Nationality Act that authorized one house of Congress to veto executive's decision to suspend
deportation of an alien): National League of Cities v. Usery. 426 U.S. 833 (1976) (prohibiting the
imposition of federal minimum wage provisions on state entities as being violative of the tenth
amendment); Oregon v. Mitchell, 400 U.S. 112 (1970) (striking provisions of the Voting Rights’
Act Amendments of 1970 establishing the 18-year-old vote in state and local elections).

46. Blasi, The Rootless Activism of the Burger Courr, in THE BURGER COURT: THE
COUNTER-REVOLUTION THAT WASN'T, supra note 37, at 198, 2lo.

47. See, e.g., Board of Education v. Pico, 457 U.S. 853 (1982) (three Justices on opinion of the
Court and three concurring Justices) (removal of books from public school libraries); Clements v.
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have tended to construct compromise doctrines rather than make the
fundamental value choices necessitated by the dispute.®® The Court’s
decisions concerning the establishment clause,* affirmative action,3¢
the rights of aliens,’! the right to privacy,’2 and desegregation reme-
dies** provide fertile examples. Though the Court apparently has a
strong concept of its power—witness the decision in /NS v. Chadha>*—
it has been unsure of its posture on civil liberties. Thus the Burger

Fashing, 457 U.S. 957 (1982) (four Justices on the opinion of the Court, one Justice concurring)
(Texas resign-to-run election provisions). Metromedia, Inc. v. San Diego. 453 U.S. 490 (1981)
(four Justices formed the opinion of the Court, one Justice concurred, and one concurred in part
and dissented in part) (commercial speech case); Richmond Newspapers. Inc. v. Virginia, 448 U.S.
555 (1980) (five separate concurrences on a first amendment claim); Fullilove v. Klutznick, 448
U.S. 448 (1980) (three Justices on the opinion of the Court, three Justices concurring in a separate
opinion) (minority set-asides for government contracts); City of Mobile v. Bolden, 446 U.S. 55
(1980) (four Justices on the opinion of the Court, two separate concurrences) (voting rights); Lalli
v. Lalh, 439 U.S. 259 (1978) (three Justices on the opinion of the Court, one of whom filed a
concurrence, two separate concurrences) (inheritance rights of illegitimate children); Regents of
the University of California v. Bakke. 438 U.S. 265 (1978) (a four-one-four split with Powell, J. as
the swing vote and delivering the opinion of the Court) (minority quotas for medical school ad-
mission), McDaniel v. Paty. 435 U.S. 618 (1978) (four Justices on the opinion of the Court, four
Justices split among three concurrences) (exclusion of ministers as state legislators); Roemer v.
Board of Public Works, 426 U.S. 736 (1976) (three Justices on the opinion of the Court, two
Justices concurring in a separate opinion) (state aid to sectarian colleges); Moore v. City of East
Cleveland, 431 U.S. 494 (1977) (four Justices on the opinion of the Court, three Justices on two
concurrences) (housing ordinance defining family to exclude certain extended relatives); Lehman
v. Shaker Heights, 418 U.S. 298 (1974) (four Justices on the opinion of the Court, one separate
concurrence) (political advertising).

48. Blasi, supra note 41 at 198, 216. See generally also Nichol. On Ambivalent Activism (Book
Review), 98 Harv. L. REV. — (forthcoming 1984).

49. (f Lynch v. Donnelly, 104 S. Ct. 1355 (1984) (allowing the city to construct a Christian
nativity scene); Stone v. Graham. 449 U.S. 39 (1980) (prohibiting the posting of the Ten Com-
mandments in public schools): Meek v. Pittinger. 421 U.S. 349 (1975) (prohibiting state provision
of auxiliary services to nonpublic schools). Lemon v. Kurtzman, 403 U.S. 602 (1971) (prohibiting
a state salary supplement to teachers of secular subjects in nonpublic schools as involving exces-
sive entanglement).

50. See, eg., Fullilove v. Klutznick, 448 U.S. 448 (1980) (allowing minority set asides on
government contracts). Regents of the University of California v. Bakke, 438 U.S. 265 (1978)
(disallowing racial quotas in admission policies when mandated by only the faculty of the school).

51. See, e.g, Ambach v. Norwick, 441 U.S. 68 (1979) (upholding requirement of United
States citizenship for public school teacher cenification); Graham v. Richardson, 403 U.S. 365
(1971 (striking down a durational residency requirement before an alien may qualify for welfare).

52. See Hollenbaugh v. Carnegie Free Library, 436 F. Supp. 1328 (W.D. Pa. 1977), aff'd
mem., 518 F.2d 1374 (3rd Cir. 1978). cers. denied, 439 U.S. 10:2 (1978) (upholding employer’s
right to dismiss employees living in open adultery); Doe v. Commonwealth’s Attorney, 403 F.
Supp. 1199 (E.D. Va. 1975) (upholding sodomy statute regarding homosexual males), aff"d mem.,
425 U.S. 901 (1976).

53. See, e.g, Independent School District v. United States. 429 U.S. 990 (1977) (remanding
for further inquiry a multi-district desegregation plan); Milliken v. Bradley, 418 U.S. 717 (1974)
(disallowing a multi-district school desegregation plan).

54. 103 8. Ct. 2764 (1983) (holding a portion of the Immigration and Nationality Act
unconstitutional).
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Court has produced a strong activist record without promoting a clear
vision of the role of the Supreme Court in protecting human rights.

The Burger Court era, however, rapidly draws to a close. Five
members of the Court are in their late seventies. A major change of
personnel almost surely awaits the next president. Moreover, it seems
quite unlikely that the next series of justices will be ambivalent about
the role of the Supreme Court in American government. Battle lines
are clearly drawn. A Democratic president, following on the heels of
six Republican appointees, would have felt heavy pressure to select jus-
tices in the egalitarian-activist tradition. For such a court, issues of
economic justice, individual autonomy, racial and sexual discrimina-
tion, and constitutional accountability of the executive branch might
have provided a fruitful agenda. _

President Reagan’s reelection seems to assure a quite different
course. Depending upon the individuals chosen, a Reagan bench
might be expected to move the Supreme Court in either of two direc-
tions. At the least, it appears likely that a strong majority employing a
true philosophy** of judicial restraint would be achieved. If the last
Term is any indication, the Burger Court itself has taken a marked turn
in this direction—pursuing deference to other institutions of govern-
ment as the highest value in constitutional adjudication.® Such a
Court exacerbates the dangers to individual liberties presented by a
strong executive or a Congress dominated by the New Right. A work-
ing majority of strong judicial conservatives, in short, would start the
Court on a slow march toward inactivity. The eventual result would
likely be the return of a sleepy federal judiciary similar to that presided
over by Chief Justice Vinson after World War I1.

A second course would be even more disturbing. New Justices in
the Rehnquist*” mold could help comprise an activist Court seeking to

55. The Burger Court has often employed the language of judicial restraint. See. e.g . Valley
Forge Christian College v. Americans United for Separation of Church and State, 454 U.S. 464
(1982) (denial of standing on the basis of absence of injury, thereby supperting executive action).

56. See. eg. INS v. Lopez-Mendoza. 104 S. Ct. 3479, 3490 (1984) (exclusionary rule not
applicable to deportation proceedings). Massachusetts v. Sheppard. 104 S. Ct. 3424, 3428 (1984)
(creating an exception to the ciclusionary rule where the police are relying on & judicially issued
warrant obtained in good faith): Selective Serv. Sys. v. Minnesota Pub. lnterest Researck Group.
104 S. Ct. 3348 (1984) (upholding denial of financial aid to those failing to register for the draity
Alien v. Wright, 104 S. Ct. 3315, 3329 (1984) (no standing to challenge IRS guidelines i deter-
mine tax exempt status for private schools). Hudson v. Palmer, 104 S. Ct. 3194. 3200 (1984) (no
privacy interest in prison cell); Clark v. Community for Creative Non-Violence. 114 S. Ct. 3065,
3069 (1984) (upholding a ban on sleeping in national park against first amendme=n: challenge).
INS v. Delgado, 104 S. Ct. 1758 (1984) (upholding INS factory surveys); Lynch v. Donnelly, 104
S. Ct. 1355, 1356 (1984) (upholding government display of Christian nativity scene).

57. See, for example, Justice Rehnquist's opinions in Hodel v. Virginia Surfacr Mining &
Recl. Ass'n; 452 U.S. 264, 307-13 (1981) (Rehaquist, J., concurring) (commerce clause not applica-
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further conservative political values. Then not only would traditional
civil liberties guarantees be called into question, but the constitutional
protection of, for example, property interests and states’s rights could
be reinvigorated. In either case, history may well come to see the Bur-
ger Court as transitional—keeping alive the tools of activism until a
new course is set for judicial authority. If that course incorporates
either a heavy dose of political conservatism or an overriding predilec-
tion for judicial restraint, the civil rights battles of the next generation
may well have to be fought without the assistance of, or even in direct
opposition to, the decisions of the United States Supreme Court. In
that unhappy event, our rights may be truly endangered.

ble absent a showing that regulated activity has a subsrantial effect on interstate commerce) (em-
phasis in original); Industrial Union Department v. American Petroleum Institute. 448 U.S. 607,
631-82 (1980) (Rehnquist, J., concurring) (arguing for resurrection of the nondelegation doctrine);
Penn Central Transp. Co. v. City of New York. 438 U.S. 104, 138-53 (1978) (Rehnquist J., dissent-
ing) (designation of building as official landmark by city constituted taking of property without
just compensation in violauon of the fifth amendment); National League of Cities v. Usery, 426
U.S. 833 (1976) (upholding states’ rights under the tenth amendment). See also Justice
O'Connor’s opinion in FERC v. Mississippi, 102 S. Ct. 2126, 2145-57 (1982) (O’Connor, J., con-
curring in part and dissenting in part) (tenth amendment requires invalidation of Titles 1 and 111
of the Public Utility Regulatory Policies Act of 1978), Ruckelshaus v. Monsanto, 52 U.S.L.W.
4886, 4895 (U.S. June 26, 1984) (O*Connor, J., concurring in part and dissenting in part) (disclo-
sure of data by Environmental Protection Agency constituted a taking of property without just
compensation in violation of the fifth amendment).
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Another March on Richmond

SUPREME COURT Justice William H. Rehnquist presided over his first
trial last week and got good marks on his courtroom manner.

“He has a good temperament, worked well with the attorneys and did a lot
to expedite the trial” said S. Keith Barker, who represented the plaintiffs in
a two-day civilrights case presided over by Justice Rehngquist at the invita-
tion of U.S. District Judge D. Dortch Warriner of the Eastern District of
Virginia. (NLJ, May 280

On June 18 and 19, Justice Rehnquist slipped quietly out of Washington,
D.C.. and traveled to Richmond, Va. to try Heislup v. Town of Colonial
Beach, Civ. 63-340-R. He had been scheduled to hear the case two weeks
earlier but had canceled because of the publicity it attracted. (NLJ, June 4.)

Justice Rehnquist's courtroom appearance marked the first time in this
century that a sitting justice had presided over a trial, according to Su-
preme Court officials, although such trials were commonplace in the 1800s.

The justice heard the case in Richmond's federal courthouse, just one
block from the state Capitol, where in 1807 Chief Justice John Marshall
presided aver the treason trial of Aaron Burr. While that trial ended in a
hung jury and Mr. Burr eventually was acquitted after Chief Justice Mar-
shall ruled there was insufficient evidence, last week's case was concluded
morc easily.

After less than four hours of deliberation, six jurors awarded Colonial
Beach. Va.. police patrolman Julian D. Heislup Sr. $16,000 in damages and
police dispatcher Linda Dixon $12.500. The two _had claimed their rights
werc violated when theyv were suspendem—lm
incident in which they filed affidavits against another member of the force
accused of striking a teen-ager without provocation.

Mr. Barker of Richmond's Tuck. Freasier & Herbig said that Justice
R: hnquist — addressed by both attorneys as “judge” during the trial — was
“very efficient” and "got to the heart of the matter very quickly.” He also
was very patient and courteous with the lawyers — “not the kind of a judge
vou expected to yell at you,” said Mr. Barker.

While defense attorney Joseph E. Blackburn Jr. of Richmond's White &
Blackburn, P.C. was not available for comment, his opponent said he does
not expect an appeal.

Mr. Barker said the defendants appeared to be satisifed that they got a
fair trial and had no complaints about the way the presiding judge handled
it. “1 don't think the 4th Circuit would either,” he added.

— Kathleen Sylvester
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Justice Rehnquist to Try Case

SUPREME COURT Justice William H. Rehnquist will get his first taste of
being a trial judge next month, when he presides over a civil rights case in
Richmond, Va., at the invitation of U.8. District Judge D. Dortch Warriner.

Justice Rehnquist has said in several public appcarances over the last
yvear that he would like the experience of sitting as a trial judge. Apparently,
Judge Warriner extcnded the invitation after the justice mentioned that
desire during a speech in February to the Richmond Bar Association. Thc
casc will be the first time since the 19tk century that a U.S. Supremec Court
justice has sat in federal district court

The case, Heislup v. Town of Colonial Beuch. Civ-83-340-R, is set for trial
June 5 and 6. According to the plaintiff's atiorney, 8. Keith Barker, the
complaint alleges that patrolman Julian D. Heislup Sr. and dispatcher Linda
Dixon were suspended from thc Colonial Beach. Va., police force aftler
providing affidavits about an ineident in which another member of the force
beat up a 15-year-old boy.

The youth. who was being questioned following & disturbance on the
town's boardwalk, later sued Colonial Beach and received $15,000 in a sett]e-
ment. Mr. Barker, a 29-year-old associate in Richmond’'s Tuck, Freasier &
Herbig, represented him.

The two police officers charge in their suit that the suspension was a
violation of their First Amendment rights and an attempt to coerce them
into not testifying on the youth's behalf. The coercion, they charge. violated
Sec. 1985 of federal civil rights law.

Austice Eehnquist has a reputation for bejng unsympathetic 1o Sec. 1985
claims, but Mr. Barker says he is unconcerned: "1 don't think jthe justice. fits
any particular mold I think he takes his cases as they come.”

— Da:id Lauter
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