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TOP OF THE WEEK 

Reagan announcing Burger's resignation, Rehnquist's ekvation 

Reagan's New Chief 
Ronald Reagan moved a long 
stride closer to completing 
his most enduring legacy last 
week: remaking the federal ju­
diciary in his own image. After 
accepting Warren Burger's res­
ignation, he nominated Wil· 
liam Rehnquist to be Chief 
Justice of the United States 

No Time for. 
Power lunch 
Part perk, part serious busi· 
ness function, the power lunch 
is fast becoming passe. For a 
variety of reasons, including 
busy schedules and the increas­
ing cost-consciousness of major 
corporations, executives are 
drinking less, eating less and 
just plain meeting less at mid­
day. Breakfast is the new power 
meal, but teatime talks are 
gaining popularity, and the fit­
ness fanatics join business as­
sociates for lunch-hour runs or 
swims. Business: Paga 4' 
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and proposed another imposing 
conservative, Antonin Scalia, 
to fill Rehnquist's seat on the 
Supreme Court. These moves 
set the stage for long-range 
changes in judicial attitudes, 
reaching through the ranks of 
the federal courts into the next 
century. Natlonll Affairs: Page 14 

The road back: Addict at clinic 

Divine Mrs. M 
Before last January's box­
office smash "Down and Out in 
Beverly Hills," Bette Midler's 
movie career seemed to be 
heading in the same direction. 
No more. At 40, the Divine Miss 
M is now a Mrs., with a new 
movie, a new husband, a baby 
on the way and her own produc­
tion company. The Aris: Paga 58 

Botha's '1984' I National Affairs 
· : Reagan's law (the cover) Ill 

Like something out of George 
Orwell, South Africa cracked 
down with a mixture of repres­
sion and double talk last week. 
P. W. Botha's nationwide state 
of emergency imposed vague 
censorship laws that barred 
firsthand reports and encour­
aged newsmen to censor them­
selves. The crackdown seemed 
to dampen unrest, but in the 
long run it can only stoke black 
anger. lntematlonal: Page 30 
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From Crack 
J he crack epidemic burst on 
America so quickly that reha­
bilitation centers are swamped 
beyond capacity. To complicate 
matters, there are few data 
about crack addiction; no one 
knows whether residential or 
outpatient care, medication or 
peer pressure will help addicts 
kick crack. Ufastyla: Page 52 
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Able and affable, the powerful anchor of the court's right wilig: Rehnquist 
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The reshaping of the 
courts may be his most 
enduring legacy 

R
onald Reagan strode into the 
White House briefing room last 
week bearing a brief message but 
a big surprise. Flanked by three 
white men more customarily seen 

in black robes, he announced that Chief 
Justice Warren Burger was stepping down. 
In his stead, Reagan nominated William 
Hubbs Rehnquist, the powerful anchor of 
the U.S. Supreme Court's right wing, to 
serve as the nation's 16th chief jurist. And, 
to take Rehnquist's empty chair, Reagan 
proposed Antonin Scalia, another conser­
vative judge with an imposing intellect. 
Then Reagan exited smiling. Not only had 
his administration kept an important se­

. cret for three weeks, but he had in one bold 
move come closer to completing his most 
enduring legacy: remaking the federal ju­
diciary in his own image. 

The unexpected personnel changes do 
notputthecourt'sliberalsocial-issueprece­
dents in any immediate danger. -But over 
time, the infusion of fresh conservative fire­
power (page 20) will inevitably change the 
court's chemistry-and its conclusions. 
And, with four justices over 77, and two in 
failing health, the question is only how soon 

R8"iton 
the Court 
With four remaining 

members of the Su-
. preme Court 77 years of 
agei>r older, it may well be 
that President Reagani 
will be able to appoint one 

• or more additional jus-
' tices· befor& his t.erm of of­

fice ends. Justice-desig­
nate Antonin Scalia is 50 
and in apparently robust 
health; his relative'youth 
was a key factor in· hill 
selection over the 59-year. 
old Robert H. Bork, a fel­
low appellate-court judge. 

now appears 
· strong and e ' 

ic. Treated ~ 
cancer of the 
cord in 1978. 

I 
I 
I 
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'Trading for brains, 11n11rgy and commitment': Burger announcing, Scalia (right) 

the next change will co1ne. "You are trading 
a vote by Burger for a guy who has a far 
better brain, endless energy and a total 
commitment to the job," says Stanford -
law Prof. Gerald Gunther. "Rehnquist and 
Scalia write very well, are very likable and 
are bright as hell. The impact will be 
considerable." 

Lover of tradition: The announcement also 
marked the end of the Burger court, an 
inconsistent panel whose epitaph can be 
found in the subtitle of a 1983 study of its 
record: "The Counter-Revolution That 
Wasn't." Four of its members were appoint­
ed by Richard Nixon in theory to roll back 
the "excesses" of the Earl Warren era, yet in 
practicetheywere more notable for striking 
out on their own. During the Burger years, 
thedominan tcentristjustices upheldcourt­
ordered busing and affirmative-action 
plans, left Warren's criminal-law reforms 
mostly intact and, in their most controver­
sial ruling, created a constitutional right 
for women to choose abortions. Burger him­
self is moving on to another challenge: or­
ganizing the bicentennial celebration of the 
U.S. Constitution set for September 1987-

a lighter load for a 78-year-old man whose 
doctors told him recently that he was ex­
hausted and had to slow down. Still, some 
Washington cynics suggested that the tim­
ing of the resignation was suggested by the 
approach of congressional elections; if the 
Democrats regain control of the Senate, 
Reagan nominees would have rougher sled­
ding. But for Burger, a love! of tradition and 
ceremony, the explanation was entirely 
plausible (page 21). 

While the administration has waited for 
a chance to shift the ideological balance on 
the Supreme Court, it has busily been 
changing the rest of the federal bench. As 
the result of a historical acciden~r just 
more of his famous luck-Reagan will have 
appointed more than half of the 7 43 federal 
judges by the time his term ends. For the 
most part, the White House selected these 
men-few women are among them~nly 
after close ideological inspection. It has 
sought candidates who say they know their 
place-that is, who view judges as tightly 
constrained interpreters of legislative will 
and legal precedent. But the administra­
tion also wants people who will override 

- CENTER 

lflOlld lanlllll Jalln PIUI Stevens Harry Blackmun Lewis Powell Byron White 
1: 77 Age:&& Age: 77 Age: 78 Age: 89 
daheart Unde~ In gocid health, de- Had surgery for Fonner All-
iCk in 1976. open-heart spite 1977 cancer colon tumor in 1979 America football 
ilth not good, . surgery in 1974 surgery. Report- and was out for player, has no 
associates say but has no reported edly unwilling to more than two reported health 
ivon't resign health problems resign if successor months in 1985 problems. 
le Reagan is today. is likely to overturn due to surgery for 
~ident. abortion ruling. prostate cancer. 

precedents it dislikes, such as those dealing 
with abortion, aid to parochial schools and 
affirmative action. Unable to win Congress 
over to its views on these issues, the admin­
istration now looks to judges for the anti­
dote to judge-made law. "It became obvious 
to us that the courts were the only recourse 
we have for the issues we care about," one 
White House official said last week. "Now 
we have a chance of prevailing." 

Dlspnglng romarka: Judicial nominations 
are perhaps the one area where R~an 
has encountered little resistance on Capi­
tol Hill. The Republican Senate has rou­
tinely approved most of them; by tradi­
tion, after all, they tend to originate with 
the senators themselves. Recently, howev­
er, Judiciary Committee Democrats have 
begun to make trouble. Earlier this month 
they blocked the appointment of Jefferson 
Beauregard Sessions III, a former U.S. 
attorney in Alabama who did not convinc­
ingly rebut charges that he had made 
disparaging remarks about blacks and 
groups like the NAACP. 

Another battle resumes this week, when 
the full Senate considers the nomination of 
Daniel Manion of Indiana to the Seventh 
Circuit Court of Appeals. The case against 
Manion rests in part on charges ofinexperi­
ence (he's never handled a federal appeal) 
and incompetence (the sample briefs he 
submitted to a screening committee were 
laden with spelling and grammatical er­
rors). Democrats also accuse him of a kind 
of contempt of court: after the Supreme 
Court banned religious displays in public 
schools, for example, Manion, who was a 
state legislator, introduced a bill to allow 
posting of the Ten Commandments in Indi­
ana schools. Still, Judiciary chairman 
Strom Thurmond thinks he has the votes to 
win a floor fight. 

Confirmation for the two Supreme Court 

CONSERVATIVE 

Sandra O'Connor 
Age:58 
No reported 
health problems. 

WIUl111 Rehnquist 
Age: 81 
Hospitalized in 
1981 to be weaned 
from a drug pre­
scribed for severe 
and chronic back 
pain; no reported 
problems since. 
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Ptml .Steveru .meets with 
derks irt. hilrchambers , 

.... • IW-111! An ail,. -
ing Tlmrgoo-d Marshall 

. • tendt ihe liberal flame" 

nominees, on the other hand, is expected to 
come quickly in July. A few Democrats, 
such as Sen. Joseph Biden of Delaware, 
will undoubtedly grill both Rehnquist and 
Scalia on their ideological views, but no 
serious opposition is likely to surface. The 
Senate has collectively taken the position 
that as long as the president nominates an 
honest, modestly intelligent candidate, it 
has no right to object. Harvard law Prof. 
Laurence Tribe has tried to con· 

prepared. With so many septuagenarians 
on the court, the Justice Department has 
had a list of potential Supreme Court no mi· 
nees ready since the early days of the first 
term. On May 29, two days after seeing 
Burger, Reagan met with chief of staff Don­
ald Regan, Attorney General Edwin Meese 
III and new White House counsel Peter 
W allison. At the meeting the president told · 
the others that he and Regan had agreed to 

vince the senators otherwise, 
arguing that their advise-and­
consent powers extend to reject­
ing even brilliant nominees 
whose views they find objection­
able. But his contention has not 
taken root. 

The Rights of Criminals 

consider only sitting judges. That plan 
eliminated his old California friends from 
consideration. Strategists hoped it also 
would signal other aging justices that resig­
nation would not mean an embarrassing 
successor. 

Whiletheadvisorytroikadrewupalistof 
15 names, the leading candidates to replace 
Burger were Rehnquist and fellow Justice 
Sandra Day O'Connor, the only Reagan ap-

pointee on the court. On June 9 
they met again with the presi· 
dent and kicked around the var-

No reversals: The recent expe­
rience of the White House with 
the Supreme Court has been 
unhappy. This year its legal 
strategists chose to assault the 
Supreme Court on several 
fronts and failed. In the last six 
weeks alone, the justices re­
fused to reverse Roe v. Wade, 
the 1973 landmark decision on 
abortion, refused to limit af­
firmative-action remedies only 
to identifiable victims of dis­
crimination and refused to al­
low government intervention 
in medical decisions on the care 
of handicapped newborns. 

HRlit'f \P.A \''IIB4'N-'.)fr\ti S1U ~t 

ious candidacies; the president 
1 

asked to meet with Rehnquist. 
Three days later he came to the 
Oval Office and, after 30 min­
utes of talk about Rehnquist's 
health ("good") and philosophy 
(trustworthy), Reagan offered 
him the job. Why him over 
O'Connor? He's more predict­
able-O'Connor has occasion­
ally disagreed with the ad­
ministration on religion and af­
firmative-action cases. Also, 
he's at least as well liked by the 1 

other jiistices. And, as one 
White House aide put it, "If 
you've got a choice between ~ o. 

When Burger asked to meet 
privately with Reagan last 
month, the administration was 
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The option tci remain silent: Undercover cop (left) on an arrest 

6 3 The Burger court trimmed but never 
• reversed rules protecting suspects. 

With Rehnquist taking the lead, there 
are six votes for further cuts-a cause close to 
Attorney General Edwin Meese's heart. 

1 and No. 3inaclassat Stanford 
Law [the respective standings 
of Rehnquist and O'Connor], 
whomareyougoingto choose?" 

After Rehnquist left. Reagan 
and his three aides discussed 
the new vacancy. The two lead­
ing candidates to fill it were 



lllltllflllU ..... . 
GaUAt, frequently il~ 
Lewis F. Powell Jr. 
holds the key swing uote 
in tight cases · · 

Scalia and Robert Bork, both Reagan ap­
pointees to the U.S. Circuit Court of Ap­
peals for the District of Columbia. Reagan 
asked to see Scalia, who came over for a 30-
. minute session of his own. Again, there was 
no discussion of specific cases, aides say. 
Instead, the two men talked about the need 
for judicial restraint-code words for oppo­
sition to recent abortion jurisprudence. Sat­
isfied with what he heard, and charmed by 
Scalia's famed affability, the 

Mlllf I dlllf,.. 
W01 Sandm Day. 
O'Connor a ltttfe tcio 
irukpendent? 

court may be slight. Existing alignments 
have not fundamentally shifted. While all 
schematicdescriptionsofthecourtareover­
simplified, on social issues the court tends to 
break down as follows: on the left, William 
Brennan and Thurgood Marshall continue 
to hang on, determined to serve out their ap­
pointments-for-life. In the middle, Harry 
Blackmun, John Paul Stevens, Byron 
White and Lewis Powell defy easy descrip-

ti on except that they are the swing votes out 
of which majorities are formed. On the right 
can be found Rehnquist and O'Connor­
and now Scaliain place of Burger. "You can 
go through every 5-4 decision the court has 
made and you may, with a microscope, find 
one or two where Scalia would have made a 
difference, but not much," says Jesse 
Choper, dean of Boalt Hall Law School at 
the University ofCalifornia. 

Butthatisthebackwardlook. 
president offered him the job on 
the spot. 

Coalition builder: Why did Bork, 
whohadlongbeenmentionedas 
a potential Supreme Court jus­
tice, lose out again? First, he's 
10 years older than Scalia, 
who is just 50 and could, if his 
health and current custom 
hold, remain on the court 
beyond the year 2010. Second, 
Scalia would be the first Italian­
American appointed to the high 
court, a point emphasized by 
White House political opera­
tives. Third, according to one 
senior staffer, "Scalia is known 
togetalongbetterwithpeople," 
and hence might be more valu­
able as a coalition builder. On 
substantive matters, all agreed 
that there was little to 
choose between them, and aides 
insisted Bork would be con­
sidered if another vacancy 
occurred. 

Abortion's Narrow Margin 
The future ofW arren-era prece­
dents depends on the vitality of 
the other justices in the face of 
Rehnquist's and Scalia's attrac­
tive personalities and hard­
nosed arguments. "I expect 
they will have an influence on 
the moderates and the other 
conservatives," says A. E. Dick 
Howard of the University of 
Virginia law school. "Scalia's 
style may be particularly at­
tractive because he is very good 
at laying out reasoned argu­
ments. When Rehnquist first 
came on the court in 1971, he 

At first, the impact on the 

.J ,\\,ES< '( H,Bl !HN- PI H ff( ll-H:J'( >HTEHS 

Pro-IHers at the gates: Demonstrating before the court 

5 4 Thirteen years after Roe v. Wade, 
- the ruling has only five defenders . 

left on the court. If one leaves, the 
balance will shift, inviting new state restrictions 
on a woman's right to choose an abortion. 

pushed the boundaries oflegiti­
mate debate to the right, mov­
ing the center in the process. 
Scalia's influence should be 
similar. 

In addition, Rehnquist will · 
now be the chief and as such 
will have the power to assign 
the writing of the governing 
opinion whenever he is in the 
majority. Under Burger, diffi-
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cult assignments often went to 
Rehnquist, who could be trust­
ed to push his points as far as 
possible without unravelling 
the majority coalition. Accord­
ing to Yale law Prof. Owen 
Fiss, a Rehnquist critic, "Burg­
er recognized that Rehnquist 
was fully in control of his ideas 
and was better able to fulfill 
and express his constitutional 
vision." Presumably Rehnquist . 
will use Scalia, a very persua- , 
sive stylist, to write some im­
portant decisions as well. 

Affirmative Action on Trial 
cision in the landmark Bakke 
case, he concluded, "I am, in 
short, opposed to racial affirm­
ative action for reasons of prin- 1 

ciple and practicality ... I do 
not, on the other hand, oppose 
... many types of help for the · 
poor and disadvantaged. It may 
well be that many, or even 
most, of those benefited by such 
programs would be members of 
minority races that the exist­
ing programs exclusively favor. 

But the two may differ on a AL ~PHENSON-WOODFIN CAMP&. ASSOC. 

I would not care if all of them 
were. The unacceptable vice is . : 
simply selecting or rejecting · 
them on the basis of their race." When the jells go: Construction site in Atlanta 

The court has splintered in 
· · .. basic approach to deciding 

cases. University of Chicago 
law Prof. Michael McConnell 
was a student of Scalia's and 
later was a law·clerk for Justice 
Brennan where he watched 
Rehnquist close up. He says 
that Scalia is more int.erested 
in issuesofjusticiability: should 
a court take on an issue? "To 
Scalia, the most important 

6 3 Warren Burger voted in favor of soma 
- race-conscious remedies, but Scalia 

may not. The court has had difficulty 
articulating broad principles in this area and may 
respond to a powerful voice for change. 

its reverse-discrimination 
. cases, with Rehnquist usually 

in the opposition, and Scalia 1 

could have considerable influ­
ence. Burger, for instance, 
wrot.e the 6-3 majority opinion ' 

question oft.en is 'who shall de-
cide?' " McConnell says, whereas "Rehn­
quist sometimes seems willing to go to the 
merits of the case and exercise judicial au­
thority when he is more interested in the 
substance." In other words, Scalia may be 
more the classic conservative, Rehnquist 
an activist in conservative cloak. The com­
peting theories, however, will not prevent 
them from voting for the same result. 

Whenever a new candidate is named to 
the Supreme Court, experts immediately 
caution that predicting their performance 
can be misleading at best. History offers 
many prominent examples of disappointed 
presidents: Theodore Roosevelt railed at 
Oliver Wendell Holmes, Dwight Eisenhow­
er called Earl Warren his biggest mistake. 
And even Rehnquist suggested just before . 
the 1984 election that a president could 
attempt to shape the high court but could 
hardly control a nominee's subsequent per­
formance. Still, with Rehnquist and Scalia, 
the Reaganites have limited the risks. 

Rehnquist is a known commodity who 
sticks to his positions whether as a solitary 
dissenter or writing for the full court. Nine 
years ago Harvard law Prof. David L. Sha­
piro analyzed Rehnquist's work and con­
cluded that he was guided by three basic 
propositions: conflicts between the individ­
ual and the government should be resolved 
against the individual; conflicts between 
state and federal authority should be re­
solved in favor of the states; and questions 
of the exercise of the jurisdiction of the 
federal courts should be resolved against 
such exercise. That's also rote Reagan doc­
trine; Rehnquist hasn't changed in the in­
tervening years. 

As for Scalia, says Jesse Choper, "You 
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can't ·get warranties when you appoint 
someone to the Supreme Court, but he is 
the closest you can get." Indeed, one of h~ 
chief attractions is his long record as an 
academic and four years on the bench dur­
ing which he vividly declared his positions 
on controversial issues. With all proper 
caveats, this is how he's likely to influence 
particular issues: 

• Abortlon. Scalia has never ruled on an 
abortion case or written any scholarly arti­
cles on the subject. However, in a December 
1978 debate at the American Enterprise 
Institute, Scalia said that the courts had 
"no business" deciding the issue. He said 
that "in the past [abortion] was considered 
to be a societal decision that would be made 
through the democratic process ... That is 
one of the problems; [the courts] are calling 
rights things which we do not all agree on." 

· Scalia, a strict Roman Cathqlic-witfi nine 
children, declines comment on the sub­
stance of the issue. 

In the current lineup there are five solid 
votes on the court to uphold Roe u. Wade 
and bar most state regulation of abortion. 
Two justices, Rehnquist and White, are 
willing to reverse Roe entirely, and one, 
O'Connor, is willing to permit some state 
restrictions. Scalia presumably would side 
with the minority although it is uncertain 
whether he would vote for a complete re­
versal or merely more regulation. 

• Affirmative action. Again, Scalia has 
not decided any reverse-discrimination 
cases. However, in a 1979 Washington 
University Law Quarterly article he point­
edly criticized the Burger court's af­
firmative-action record. Saying he had 
"grave doubts" about the justices' split de-

in a 1980case upholding a man­
datory 10 percent job "set-

1 

aside" for minority construc­
tion firms. 

• Crllla 11111 pulsll•lllt. Scalia has not writ­
ten directly on these issues. The closest he 
came was voting to reject a claim against 
the Food and Drug Administration for not 
adequately testing poisonous drugs that 
would be used in executions of convicted 
killers. He suggested that the lawsuit was 
merely a ploy to delay enforcement of the 
death sentence. At the moment the Su­
preme Court seems content to allow states 
to impose capital punishment, and Scalia 
would be unlikely to oppose that. Also, ifhe 
follows Rehnquist's lead, Scalia could be­
come a reliable vote for limiting the rights 
of criminal sus°pects and defendants, per­
haps limiting further the reach of the , . 
court-made Miranda rule requiring that ~ · 
police notify arrestees of their rights. i i 

•Frei SPllCh. Unlike Burger, Scalia has j · 
consistently expressed a narrow view of the r 
First Amendment. He joined a majority l · 
opinion that held that The Washington f 
Post's tradition of investigative reporting ~ 

could be used as evidence of recklessness in I: 
other cases. He found no First Amendment · 
right for reporters to gain access to docu- , 
ments filed in a libel case. And in a biting 
dissent, he ridiculed the notion that home- ! 
less demonstrators who slept in Lafayette ... 
Park across from the White House were Ii 
exercising their right to speak by sleeping. 
Opposing inclusion of "symbolic speech" 
within the guarantees of the First Amend- t 
ment, he wrote that "when the Constitu-1 
tion said 'speech' it meant speech and not 
all forms of expression." 

On appeal of the demonstration case, , · 
the U.S. Supreme Court later sided I 
with Scalia although stopping short of em- ·. 
bracing his full language and theory. Simi· 

f 



larly, the court also followed 
his view in the death-by-injec­
tion drug case. But as it hap­
pens, last week Scalia got a 
taste of what the big leagues 
might be like when 
a unanimous Supreme Court 
upheld a ruling he had dissent­
ed from in a sex-discrimination 
case. The high court's opinion 
was written by none other than 
Scalia's putative ally Rehn­
quist, who declared that on-the­
job sexual harassment violates 
federal anti-bias laws. 

Death by Decree 
the U.S. Supreme Court ruled 
against government intrusion, 
saying that Congress had not 
authorized it. 

Such is life on the lower fed· 
eral courts: you're always look­
ing over your shoulder. In the 
culture of the bench, judges 
fear little so much as the possi­
bility of reversal by a higher 
court. In fact, the · odds are 
slight: the Supreme Court 
hears 150 cases a year; the ap­
peals courts more than 30,000. 
But the conserving traditions 
of the law remain powerful: 

W . ..\LLY McNAMEE-1\;E\YSWEEK 

Or consider a notorious case 
the Fifth Circuit Court of Ap­
peals confronted last year, up­
holding a Texas law that made 
homosexual acts between con­
senting adults a crime. By a 9-7 
vote, the court upheld the law 
(with all six Reagan appqi.ntees 
in the majority), saying that the 
law was not "totally unrelated 
to the pursuit of ... implement­
ing morality, a permissible 

At the end of the last mHe: Gurney in Texas prison state goal." That may well be 
the correct conservative sub-

6 3 A barrier to capital punishment fell 
• with a recent ruling that death-penalty 

foes may be excluded from juries. Only 
a few procedural questions are unresolved; the 
pace of executions will likely quicken. 

. stantive position, but it was 
reached iri a way a conservative 
should have trouble swallow­
ing. Texaslostthecaseatthetri­
al level and the state attorney 
general refused to appeal it. A 

precedent restricts new judges; 
rulings by the U.S. Supreme Court limit 
the options of those below. For the most 
part, constitutional law is made from top 
down, but enforced from the bottom up. 
Says Burt Neuborne of the American Civil 
Liberties Union: "Because Reagan has ap­
pointed so many judges, the lower courts 
are ready to follow if the Supreme Court 
radically shifts. It hasn't yet." 

But the emphasis should be on yet. The 
Reagan Justice Department understands 
all that and continues to prime the pump. 
"There is a tremendous drag in the re­
sponse of the courts to political changes," 
says Richard Collins, a University of Colo­
rado law professor. "Cases take years to 
develop. The full impact is not likely to be 
felt until after Reagan leaves office." But 
some early returns suggest that the ad­
ministration may be getting some of what 
it sought. Political scientists Robert A. 
Carp, C. K. Rowland and Donald Songer 
studied the records of appeals judges 

·named by Reagan, Jimmy Carter and 
Richard Nixon. They concluded that the 
Reagan judges were more likely to be pro­
prosecution, anti-government-regulation 
and anti-"women's issues." Says Carp, . 
"It's in these cases that the values of the 
judges and of the president will be 
manifested." 

Of course, the bulk of lower-court work 
tends to be mediation of eye-glazing proce­
dural battles in cases of slight policy signifi­
cance. And even when an important social­
issuecase comes along, it's not always clear 
what the politically correct, not to mention 
legally correct, position might be. Consider 
Leonard Wexler, a federal judge in New 
York. Barely on the bench five months, he 

.was assigned what became known as the 
Baby Jane Doe case. The issue was whether 
the federal government could intervene on 
behalf of a handicapped newborn whose 
parents chose not to authorize corrective 
surgery. Was this a case of discrimination 
against helpless children or an issue of fam­
ily privacy? What was the true conserva­
tive position? Wexler, in the best tradition 
of common-law judging, split the difference 
and sent the case up for appeal. Ultimately 

local district attorney then in­
tervened and was given stand­
ing by the federal appeals court 
over the state's own objections. 

Thisproceduralissueisnowonappealtothe 
U.S. Supreme Court; half the states have 
urged reversal. 

'Professional scllizlplnnla': Another trou­
bling result of the personnel changes is 
that the law is losing one of its cherished 
values: predictability. Jimmy Carter also 
appointed a large number of federal 
judges, many of whom earned their seats 
by fulfill ing the "BCBC" requirement­
"being for Carter before the convention." 
Clashes often break out between them 
and Reagan appointees. The result, says 
Duke University.law Prof. William Van 
Alstyne, is "a deep professional schizo­
phrenia" within the 12 circuits. "We have 
a contrary matched set of judges," he 
says. "So it's only natural that you find 
among them much wider ranges of dis­
agreement, much less consensus in com-

. mon areas of the federal law. We're get­
ting diverse outcomes depending on who's 
sitting on the case." 

In truth, the legal climate has changed. 
Federal judges today are less hospitable to 
imaginative individual-rights claims. Civ­
il libertarians have found that they may 
be more welcome in state courts, whose 
rulings can be insulated from federal re­
view. And others have rediscovered the 
value of legislative lobbying. The rights 
industry, like other mature American 
concerns, is shifting with the times. Amer­
ican mythology doesn't have it quite right: 
ours is a government of laws and men. 
Ronald Reagan has put his men in place. 
The law awaits. 

AR1c PREsswilh ANN McDANIELand 
MARGARET GARRARD w ARNER in Washington 

and bureau reports 
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Subdued and canny: Rehnquist, 61, confers with his law clerks 

A Pair for the Court 
Rehnquist and Scalia seem to be nyo of a tory kind 

What does it take to make a good 
judge? William Rehnquist asked 
that question in a speech a few years 

ago, and answered it: a judge should be at 
least "a pretty good lawyer," with a con­
cern for how people are governed, a feel for 
legal tradition and a common-sense knowl­
edge of human nature. A judge should also 
be a good writer, he added, and the chief 
justice especially should be able "to keep 
eight prima donnas on some sort of a 
leash." It remains to be seen whether Rehn­
quist can perform that trick in his new role, 
but the rest of the specs clearly describe 
him-and to a surprising degree, his pro­
spective new colleague, Antonin Scalia, as 
well. Predictions of Supreme Court votes 
are notoriously tricky, but students of judi­
cial form charts see the two as remarkably 
similar in background and temperament, 
with impressive brains, incisive prose 
styles and driving but affable personalities. 

Both are strivers from immigrant stock. 
Rehnquist, son of a first-generation Swed­
ish-American salesman from suburban 
Milwaukee, served in the Army Air Corps 
in World War II and used his veteran's 
benefits and part-time jobs to work himself 
onto the fast track: he graduated first in his 
class from Stanford Law School, clerked for 
Supreme Court Justice Robert H. Jackson, 
set up a law practice in Phoenix and went to 
Washington as assistant attorney general 
in the Nixon administration. Richard Nix­
on himself knew so little of Rehnquist that 
he was heard on the Watergate tapes refer­
ring to "Renchburg" as one of a "group of 
clowns" in the Justice Department;. But 
after two Nixon nominees for the high 

20 NEWSWEEK : JUNE 30 , 1986 

court ran into fire in the Senate, Rehnquist 
got the job. He was only 47. 

Scalia, now 50, son of an Italian-born 
teacher at Brooklyn College, topped his 
class at Georgetown University and went 
on to be a law review editor at Harvard. 
After a stint in a Cleveland law firm, he too 
left for the East and eventually a job as the 
head of Gerald Ford's office oflegal counsel. 
Jimmy Carter's victory sent him to teach­
ing at the UniversityofChicagoforsixyears 
before Ronald Reagan named him to the 
federal appellate court in the District of 
Columbia Circuit. He was an instant star. 

Like other self-made men, both Rehn­
quist and Scalia have a tory respect for 
authority and generally vote to defend it; 
they tend to be impatient with the com-

lntuitiva and ebullient: Scalia . -· ·· 

plaints of those who have failed to match 
their own achievements. As a clerk, Rehn­
quist wrote several memos to Jackson ar­
guing for the constitutionality of segrega­
tion laws, and he has consistently voted 
against expanded rights for blacks, women 
and criminal defendants. Similarly, Scalia 
conceded in a 1979 article that his views 
opposing affirmative action could open 
him to charges of bigotry. But he argued 
vigorously that the realities of quotas 
would taint the achievements of truly gift­
ed minorities. He went on td propose his 
own satiric solution to racial inequities: a 
"restorative justice handicapping system," 
under which penalty points would be as­
signed to U.S. citizens in proportion to their 
ancestors' date of arrival and their own 
consequent racial guilt. That would be dif­
ficult, he conceded, but he added sarcasti­
cally that a Supreme Court that had 
reached the Roe v. Wade abortion decision 
"would not shrink from the task." 

If both men hungered for success, they 
didnotmeasureitinfinancialterms. "Bill is 
astonishingly uninterested in making mon­
ey," said Rehnquist's former law partner, 
James Powers, when he was named to the 
court. These days, top Washington hands 
who aren't millionaires simply aren't try­
ing. But last year Rehnquist officially dis­
closed that his net worth, apart·from real 
estate, was still less than $150,000. Scalia, 
a devout Catholic, accumulated so little 
wealth from teaching and government 
work that when he left Washington, friends 
say he chose the University of Chicago at 
leastinpartbecauseitwouldpaytuitionfor 
his nine children. But he was interested in 
power and the proximity to it; he turned 
down an appointment to the Seventh Cir­
cuit Court of Appeals, based in Chicago, to 
hold out for the Washington bench. 

Poker games: And while both men are con­
servative, neither fl.ts the stereotype of the 
right-wing sourpuss. They are storytellers, 
kibitzers, outdoorsmen. "Nino" Scalia gets 
his judicial colleagues to sing along at the 
piano and shows a relaxed tolerance as a 
family man. One Chicago dinner partner 
recalls him joking about his eldest son, who 
was not following the traditional path to 
college. In a big family, he said, "The first 
child is kind of like the first pancake. If it's 
not perfect, that's okay, there are a lot more 
coming along." He and Rehnquist both 
have the gift of persuasion and an unpreten­
tious lifestyle. Justice Sandra Day O'Con­
nor, who sometimes dated Rehnquist at 
Stanford, has described him piloting an old 
Studebaker that he had to fix "with chew-. 
ing gum"; to this day he drives a Volkswa­
gen Rabbit and ambles around the court in 
slacks, desert boots and a tweed jacket. He 
and Scalia are regular players in a monthly 
nickel-and-dime poker game. Rehnquist's 
style of play was described by The Wall 
Street Journal last week as subdued and 



canny, Scalia's as intuitive and ebullient. 
They have a formidable capacity for 

work. In weighing cases, neither follows the 
usual practice of ordering clerks to prepare 
bench summaries of the opposing argu­
ments. Scalia reads all the briefs, engages 
his clerks in role-playing debates on each 
case and terrifies lawyers who aren't thor­
oughly prepared for oral arguments. (A for­
mer student at Chicago recalls that his 
classes were enjoyable, but only when stu­
dents came prepared; once, when four in a 
row didn't know an answer, Scalia walked 
out.) He writes many of his own decisions, 
on a word processor without preliminary 
drafts from the clerks. Rehnquist som out 
his arguments in brisk walking debates 
withhisclerksand writesopinionsinquick, 
often pungent prose: the First Amendment, 
he said once, is not "some sort of constitu­
tional 'sunshine law'." He is so efficient he 
usually manages to leave the court by 3 p.m. 

Each of the two brings a common-sense 
approach to legal issues. In one scathing 

·W ith his hoary· mane 8nd· 
· ·~W· liis Ten Commandments 
· barit.oile, Warren Burger waa 
· alwap central casting's ·. 

choice to play Chief Justice. 
But in 17 years on the job 

opinion, Scalia dissented from a liberal rul­
ing that lethal injections for condemned 
prisoners had to meet FDA standards of 
safety: "The condemned prisoner executed 
by injection is no more the 'consumer' of 
the drug than is the prisoner executed by 
firing squad a consumer of the bullets." 
Both men are credited with intellectual 
rigor, but both have been criticized for tem­
pering their views on occasion. Rehnquist, 
it is said, sometimes even twists facts; a 
clerk once apologized for participating in 
writing a decision that Rehnquist refused 
to revise to reflect the true history of 
the federal welfare program. And Scalia's 
professed devotion to judicial restraint 
sometimes yields to his zeal for a cause: 
Last February's decision overturning the 
Gramm-Rudman budget-balancing law, 
for instance, was assailed by Michael Kins­
ley in The Wall Street Journal as a text­
book case of judicial activism that strained 
logic, went unnecessarily far and opened a 
Pandora's box of mischievous precedents. 

The court will surely change Scalia, as it 
has changed almost every talented judge in 
its long history. But nobody can foretell 
how. As for Rehnquist, he is 14 years into 
the process. When he came to the court, he 
told The New York Times last year, he 
thought his job was to counterbalance the 
liberal trend of the Warren court, "tO kind 
oflean the other way" with a series of fierce 
dissents. He spoke for himself so often that 
his clerks presented him with a Lone Rang­
er doll that still perches on his mantelpiece. 
Lately, he went on, "I think I see ft quite 
differently ... there probably are things to 
be said on both sides of issues that I perhaps 
didn't always think there were." Rehn­
quist had been talking in recent months 
about looking for a new job with new chal­
lenges when he reached 65. He has beaten 
that schedule by four years, and this job 
looks big enough even for him. 

LARRY MARTZ with ANN McDANIEL 
in Washington, MAGGI!! MALONE in 

Chicago and bureau reports 

·he never did manage to fash­
ion a "Burger court." Despite 
the presence of three other 
Richard Nixon appointees by 
1971, his stewardship devel­
oped none of the inomentum 
it would have needed ·to roll 
back the liberal rulings of the 
Warren court. The result was 
what one Supreme Court law 
clerk calls the "Swiss-cheese 
effect": an ambiguous nib­
bling at Warren-era decisions 
in which, for example, civil­
liberties protections in crimi­
nal cases were eroded but nev­
er quite overturned. 

© 1986 K~t!EINEN 

C..., tnr lllllstancl? Outgoing Chief J~Jice.Bt:irger . 
I .;::. - .: "'-"- .. -.. __ ..., -... 

Prlsla l"lf8nl: From the start 
of his tenure in 1969, when 
Burger wisuccessfully pnr 
Posed to Nixon that he de­
Uver an annual "State of Jus­
tice" speech to Congress, the 
ehief seemed more interested 
in a high public profile and 
judicial administration than 
in the court's substantive case 
work. His assertive appr~h 
as head of the entire fed­
eral judiciary, says forlfler 

II Solicitor General Rex Lee, louslawsuit.sandmotionsand 
will be remembered as of . theneedformor&efForttoset­
"greater note than anything . tle disputes out of court. He 
he has done in an indi- · · alsopusbedforprisonreform. 
vidual case." But Burger's .. , But as a member of the 
cherished goal-a new ·inter- · brethren, Burger left less of a 
. mediate; federal court to re- mark. In "The Burger Court: . 
meve tHe Supreme Court's TheCounter-Revolution That 
growing caseload-hasjnever ... Wasn't," a book prepared un-

i been adopted, and his cr,usade · der the sponsorship of the So­
. against advertising b:ii law- .' ciety of American Law Teach­
yers had little effect. Still, the .. · ers, the chief is desc:ribi:ld as 
chief frequently spoke !force- : • authoring opinions ·"serious­
fully about the shortcomings ·Iy deficient in craftsman-

. of lawyers, including frivo- · ship."Perhapsevenmoretell-

.... e:::z:;::;!:te!: 

JONATHAN.ALTER 
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William E-~hnquist: 
Architect Oflbe 
Court's Emerging 

Conservative 
Consensus 

by Clint Bolick 

T he Supre11Je Court that \\"illiam H. Relrnyuistjoined in l~l"/~ was 
not a hospitable foru11J tor a principled achorate of .iudici;d 

restraint and de11Jocratic irleals. 
Long since abandoned \,·as the Yision of a _iudician aggre~si\t' in 

suppon of constitutional freerloms \et deferential to tlw will of the 
people . Thl' Court had committed ihelf during the prt•\iou~ decade~ 
to an e\·er-incre;1sing accretion of it~ own pm, er that -thre;i1ened tht· 
precious balance among the branches of gow·rnmc11t th;1t pro1 ide~ 
the foundation for our democratic S\stem. 

\\'hen Rehnquist joined the Court. it was aln·ach in tr.m~11101i. 
abetted ll\ the departure of Chief.I ust in_· Earl \\'a ne11 and the ;1 ni \;tis 
of \\'arren Burger and Le1,· i~ Powell. The arlditiun of thne r·m~n' ;1-
tiH:· jurists frequenth turned the tick against funhn llll'lll'}h>r1;1hle 
ex pa11sio11s oft he Court\ po,,·er. 

But \\bile his con serLttiH' brether11 1110\ed ''>lllt'\,Ji,11 inw the 
Cuurt ·s mainstream . nibbling here and there at the t'dg6 ot a\·ti\ i~L 
precerlent. Rehnquist often remained apart . Far n1ore cotH-erned 1\°11 It 
ronsistenth adHKating a ,,·ell-deYeloped set of principle, tli.111 "itli 
forging fleeting rnalitiu1~s that acnnnpli~ltcd littlt' ,,f e11d11rin~ \;dt1t'. 
Rehnquist often found himself in dissent. 

Ai the outset. Relrnquist's posture ""''s akin to an 1i11tsidt· rritit of the 
Court. exposing its logical inconsi~tencies ''hi le decn·ing bo1 h the 
creation of nm·el "rights" unknown to the Constitution and 1he ero­
sion of" democratic processes . Rehn<.Juist <.Jllirkh lll;ide it< k-. tr that he 
\\·oulrl not refrain from the harshest of critical commc111an . ;rn<l he 
unleashes his sharp wit wheneYer his colleagues depart from n';t:soned 

Ii 



Lincoln Review 
analysis. In one recent dissent, for instance, he wryly observed that 
"[d]issenting opinions in previous cases ha\'e commented that 'great' 
cases, like 'hard' cases, R'lake. bad law .... Today's opinion suggests 
that a third class of cases-silly cases-also make bad law." 

Rehnquist's steadfast commitment to a coherent ideology has 
served him well, for the Court is in transition again, with the addition 
of Justice Sandra Day O'Connor and the prospect of additional ap­
pointments during the Reagan Administration. The credib.ility se­
cured from more than a decade of consistent conservative jurispru­
dence has poised Rehnquist to assume the mantle of kadership as the 
Court moves into a new era. 

An Exercise in Restraint 

Rehnquist is an intellectual heir of Alexander Hamilton, who 
charted the early course for the Supreme Court in ThF Fednalist. 
Hamilton envisioned a Court that could provide a mighty bulwark 
against the other branches of government in defense of fundamental 
liberties, but whose own passions would be tempered by its lack of 
legislative or executive power. But during the Warren era. the Court 
assumed the role of a super-legislature, deciding-not only what the law 
is, but what it should be. -

_ Justice Rehnquist's tenure is testimony to his strong belief that the 
most effective deterrent to judicial tyranny is restraint exercised by 
the Court itself. To this end, Rehnquist consistently champions the 
decentralized federal framework contemplated by the Framers and 
defers to the articulated will of the people except when it conflicts with 
limiLations explicitly stated in the Constitution. 

On the issue of federalism, Rehnquist has enjoyed only mixed 
success to date. In 1976, Rehnquist authored the landmark decision in 
National League of Cities v. Usery, which halted the steady erosion of 
state SO\'ereignty orchestrated by the Court since the l 930's. The 
Court by a 5-4 majority invalidated Congress' imposition of minimum 
wages and maximum hours upon state employees, holding that con­
gressional enactments that displace state authority over traditional 
governmental functions are inconsistent with the federal system of 
government. Rejecting the notion expressed in previous cases that the 
Tenth Amendment is merely a "truism," Rehnquist firmly declared 
that "there are limits upon the power of Congress to override state 
sovereignty." 

Earlier this year, however, Justice Blackmun switched sides on the 
issue, and the Court overruled Usery. Although Justice Powell warned 
in dissent that "today's decision effectively reduces the Tenth Amend-
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William Rehnquist: Architect 

ment to meaningless rhetoric," Rehnquist was more sanguine. confi­
dently predicting that th~ federalist principles articulated in User)' will 
"in time again command the support.!>f a majority of this Court." 

Rehnquist also generated a new major1ty to reverse years of con­
trary precedent in Mueller v. AJ/en, another 5-4 decision in \.•/hich the 
Court upheld for the first time a state's efforts to lessen the financial 
burdens of private school parents. Although the Court had repeatedly 
repudiated such efforts in the past as violating the constitutional 
separation of church and state, Rehnquist rejected such a mechanistic 
interpretation of the First Amendment. He focused instead upon the 
practical and primarily secular effects of the state's program: 

The historic purposes of the clause simply do not encompass 
the sort of atlenuated financial benefit, ultimately controlled by 
the private choices of individual parents, that eventually flows to 
parochial schools from the neutrally available tax benefit at issue 
in this case. 
Rehnquist may be on the verge of leading a new consensus on yet 

another issue with profound implications-abortion . \'iewing the 
Constitutional issue of abortion as a question of federalism. Rehnquist 
believes that it is a matter appropriately addressed by the states. where 
the will of the people is best ascertained. 

Consequently. Justice Rehnquist assailed the majority's l 9i3 deci­
sion in Roe i 1• Wadr as 'judicial legislation." observing that to '"reach its 
result the Court necessarily has had to find ... a right tha1 was 
completely unknown to the draf1ers of the Fourteenth Amendment." 
Moreover, he predicted that the ruling "will accomplish the seemingly 
impossible feat of leaving this area of the law more confused than it 
found it." 

Although the Court may ye1 be prepared to overrule_ Roi' <'. iradt, 
the twelve years since the decision have painfully borne ou1 Justice 
Rehnquist 's concerns about the inadequacies of a decision grounded 
not in constitutional principles but in the fleeting state of scientific art. 
As a result, the Court will once again consider a pair of cases this Term 
dealing with state authority to regulate abortion s. These cases and 

- others that will surely follow will provide Rehnquis1 with opportuni­
ties to form majorities protecting not only state sovereignty but the 
right to life itself. 

Safeguarding Fundamental Freedoms 

Although he is unwilling to substitute his judgment for the will of 
the people in most instances, Justice Rehnquist is generally vigilant in 
protecting constitutional rights, which are not subject to compromise 
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by the majority. For instance, earlier this year in FEC 11• ,\'atio11al 
Consl'n1aliPe Political Action Committl'I', he wrote an opinion striking 
down on First .Amendment grounds legislation that made it a crime 
for independent political action committees to contribute m<ffe than 
$ l 000 to certain candidates. Rehnquist declared that, 

the expenditures in this case are at the core of the First Amend­
ment. .. . The PACs in this case , of course, are not lone pam­
phleteers or street corner orators in the Tom Paine mold .... 
But for purposes of presenting political views in connection with 
a Presidential election, allowing the presentation of views while 
forbidding the expenditure of more than$ l 000 to present them 
is much like allowing a speaker in a public hall to express his 
,·iews while denying him the use of an amplifying system. 
Moreover, where legislation impinges upon decisions traditionally 

left to private individuals , Rehnquist differs from many of his col­
leagues and recent predecessors by construing the enactment nar­
rowly rather than ascribing hidden moti,·ations to its sponsors. In 
Cou11ty of Washington <'. Gunther, for example. the Court hy a 5-4 \·ote 
over Rehnquist's dissent broadly interpreted the CiYil Rights Art of 
1964 far-beyond its plain language, leaving the door open to possible 
future claims of"comparable worth .'' Rehnquist sharply criticized the 
opinion, charging that it 

does not rely on any reasoned statement 1>f logic or principle . .. . 
In reaching its desired result, the Court conveniently and persis­
tently ignores relevant legislative history and instead relies 
wholly upon what it believes Congress should have enacted . 
As Rehnquist's influence on the Court grows, it can be expected that 

the Court's adventurism in the realm of judicial lawmaking will di­
minish, thus leaving intact those areas of personal autonomy that ha\ e 
not yet become subjects of legislative action. 

Civil Rights: Constitutional Color-Blindness 

-

In the famous Plessy 11. Ferguson decision in 1896. Justice Harlan 
issued a vigorous dissent , arguing that the Constitution is color-blind 
and requires strict governmental neutrality with respect to race . .Jus­
tice Rehnquist is the only present member of the Court 10 have taken 
that same position, despite the passage of nearly a century and the 
clear language of the Fourteenth Amendment. Rehnquist joined in 
dissent with former Justice Potter Stewart in Fulli/m1e 1'. K/utznirk, 
declaring that 

[aJny official action that treats a person differently on account of 
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his rare or ethnic origin is inherently suspect and presumptively 
invalid . ... The Fourteenth An1endment was adopted to ensure 
that every person mu5t be treated equally by each state regard-
less of the color of his skin. _ 
But it appears that Rehnquist is on the \;erge of molding a majority 

on the Court that may stop just short of establishing constitutional 
color-blindness, embracing a strict standard ofjudicial review that will 
circumscribe government's p~wer to draw distinctions based on race. 

The key is the apparent conversion of Justice Byron White, who 
had joined the liberal dissenters in the Bakke case in l 978. Last year, 
however, White authored the Court's decision in Firefighters L(1cal 
Union No. 1784 v. Stoll~, which struck down a judicial decree overrid­
ing seniority rights in favor of a racial quota for layoffs in the Mem­
phis Fire Department. Justice White's opinion established that under 
the Civil Rights Act, courts are "not authorized to give preferential 
treatment to non-victims,"_ but left open the question of whether 
governmental entities may constitutionally adopt "voluntary" racial 
prefere-nces. Earlier this year, White joined Rehnquist and Chief 
Justice Burger in urging the Court to decide this very question. As a 
result, the Court will hear arguments this Term in Wygant v. ]ark.son 
Board of Education, in which it will address for the first time since Bakkr 
the extent to which municipal go,·ernments may discriminate on the 
basis of race. -

Under justice Rehnquist's leadership, the Court may come closer 
than ever before to fulfilling the quest for equality under the law-a 
goal that has eluded it for nearly a century. 

Criminal Justice: Attaining a Balance 

In perhaps no other area were the rulings of the Warren Court 
more excessive than in the context of criminal justice, and their 
deleterious impact on society is immeasurable. To be sure, it is no 
simple task to attain the ideal balance between the rights of the 
accused with society's interest in prosecuting criminals. But the War­
ren Court's unabashed bias in farnr of criminal defendants swung the 
pendulum far a way from the balance that justice requireE.. 

During the last Term, the Court made significant strides toward 
attaining such a balance. establishing clear limits on the rights of 
criminal defendants.Justice Rehnquist joined in decisions establishing 
a "good faith" exception to the "exclusionary rule"-an invention of 
the Court that prevents juries from considering relevant evidence 
where police officers have departed from the murky and ever-shifting 
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procedural rules imposed by the judiciary. 

Justice Rehnqti'ist also commanded a majority in articulating a 
"public safety" exception to the exclusionary rule in New York , .. 
Quarles, in which an armed fleeing rape suspect abandoned his gun in 
a crowded grncery store and divulged its location to police upon 
apprehension. But because the officers asked about the gun before 
informing the suspect of his Miranda rights, the defendant demanded 
that the evidence be excluded at trial. O\'er a strenuous dissent by 
Justice Thurgood Marshall, Rehnquf.st repudiated the Warren-era 
notion that "whatever the cost to society in terms of fewer convictions 
of g-uilty suspects, that cost would simply have to be borne in the 
interest of enlarged protection for the Fifth Amendment pri\'ilege." 
Instead, Rehnquist concluded that the facts presented "a situation 
where concern for public safety must be paramount." 

In the area of appeals and sentencing in criminal cases, the Court 
decided two important issues on the same day. one written by Justice 
\\'illiam Brennan, the dean of the Court's liberal wing. with Rehnquist 
dissenting; the other authored by Rehnquist with Brenl)an in dissent. 
In EvitlJ v. Lurey" the Court held that where a defendant's lawyer 
committed procedural mistakes . in an appeal of a conviction, the 
defendant is entitled to a new appeal with "effecti\•e" counsel. Rehn­
quist criticized the majority for creating "virtually out of whole cloth" 
another due process right , arguing that. - -

lawfully convicted criminals who have no meritorious basis for 
attacking the conduct of their trials will be able to tie up the 
courts with habeas petitions alleging defecti\'e performance by 
appellate counsel. The result is akin to the effect created when a 
mirror is held facing another mirror, the image repeating itself 
to infinity. 
But in WaimHif;ht \'. l1 "/tt, Rehnquist's common sense view tha1 

jurors who object to the death penalty may be excluded from juries in 
capital cases commanded a majority of the Court. In dissent, Justice 
Brennan charged the majority with acting as an "adjunct of the State 
and its prosecutors in facilitating efficient and expedient conviction 
and execution . . .. " But gifen the blatant obstruction of these same 
ends in previous Terms, one can easily excuse Justice Rehnquist if he 
is not quick to deny this charge. 

Justice Brennan has complained that the "Court's victory over the 
Fourth Amendment is complete." Such rhetoric is far off the mark. 
Criminal defendants still enjoy the full panoply of protections af­
forded in the Bill of Rights. But the day when criminals could escape 
the consequences of their actions on the basis of procedural technica­
lities is rapidly coming to a close. 
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The Years Ahead 

Much has changed since William RffinqJ.Jist's appointment to the 
Court. No longer can he be considered mereh a one-man truth squad . 
Instead, he has emerged as the intellectual leader of a growing move­
ment on the Court that seeks to fulfill the ,·ision of the Framers : an 
independent judiciary that is aggressi\'e ·in support of fundamental 
freedoms but otherwise deferential to the expressed will of the peo­
ple. 

Conservatives do ha\'e some legitimate complaints about Justice 
Rehnquist's tenure . In close cases, he often sides with the State against 
the indi\'idual, and he has declined to afford judicial protection to 
vital economic liberties. But despite these disappointments, Justice 
Rehnquist's impact on society is greater than am other contemporary 
conservati\'e apart from President Reagan . :\nd with additional ap­
pointees who share his judicial philosopln·. his impact will surely grnw . 

Rehnquist's burgeoning leadership is the resull not only of his 
intellect and clear sense of direction. but of his tenatity as well. 
Rehnquist once described his able ad\'ersan. Justice Bre11nan, as 
calling to mind "what was once said of the Roman legions: that the\' 
may have lost battles, but they ne,·er lost a war. since the\' newr ended 
a war until they won it. " 

These words just as accurateh de~cribe Justice Rehnquist hiniself. 
The war is far from over; but for the duration . .Justice Rehnquist's 
sure hand is at the helm . 
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THE JUDICIAL PHILOSOPHY OF JUSTICE REHNQUIST 

by 

ROBERT E. RIGGS* AND THOMAS D. PROFFITT** 

I ' JANUARY 1983, Justice Rehnquist completed his eleventh year as an 
Associate Justice of the United States Supreme Court. The record of more 

1han a decade is extensive enough to permit serious appraisal of his work, and 
his distinctive impact on the Court clearly justifies the undertaking . This article · 
will identify some of the values underlying his judicial decision-making which, 
in the aggregate, may be said to constitute a philosophy of constitutional adjudi­
cation. Although the range of possibly relevant values is very broad, this article 
will focus on Justice Rehnquist 's concept of the judicial review function, his 
perception of certain fundamental constitutional norms, and, to a lesser extent, 
his ideological orientations . 

In defining the contours of the Rehnquist judicial philosophy, this article 
will examine three sources: (l) ideas articulated by Justice Rehnquist in opinions 
and other writings, (2) values implicit in his pattern of decision-making as 
distilled from the decided cases, and (3) ideas attributed to him by others. Infor­
mation from each source will be examined separately for light it sheds on the 
Rehnquist judicial philosophy, and each is assigned its own label. Thus, this 
article will refer to the self-articulated philosophy (as reflected in the Justice's 
writings), the attributed philosophy (as reflected in the writings of others), and 
the operative philosophy (as reflected in the decision record). Value patterns 
revealed by the three sources will, of course, overlap substantially, and one 
important focus of inquiry is the congruence between the self-articulated notions 
of constitutional adjudication and the values implicit in the case decisions . In 
all of this information this article will look for a pattern which may appropriately 
be labeled Justice Rehnquist's judicial philosophy. 

l. THE REHNQUIST APPOINTMENT 

At the time of his nomination to the Supreme Court, Justice Rehnquist 
had no judicial track record and had articulated little in the way of judicial 
Philosophy. The press 1 and those who testified in the hearings on his nornination 1 

•Professor of Law, Brigham Young Univets ity. B.A., M .A., LL.B., Universiry of Arizona ; Ph .D., 
University of Illinois . 

.. Law Clerk to Judge Aldon J . Anderson, United States District Court for the District of Utah. B.A., 
MA ., J .D . , Brigha'.Tl Young University . 

'See, e.g., Rehnquist: A Lo ... yer's Lo,..yer, NEWSWEEK . Nov . I, 1971, at IS ; Sperling , Lok", Order - and 
Prestige - For Court, Christian Science Monitor, Oct. 23, 1971, at I, col. 3; Rosenbaum, Wilham Hubbs 
Rehnquist, N.Y . Times, Oct. 22, 1971, at 25, col. 7; Clawson. William H. Rehnquist, \\'ashingron Post, 
Ocr. 22, 1971, at A8, col . 6. 

'Nominations of William H. Rehnquist, of Arizona, and Lek"is F. Po,..e/I, Jr. , of Virginia, to be Associate 
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depicted him as a political conservative with excellent legal credentials. ~ 
characterizations were accurate. His academic record had been distinguishel: 
in every respect. He graduated Phi Beta Kappa in political science from Stanfd; 
University in 1948 and earned a Stanford M.A. in 1949. The following yell,_{_ 
he took a second M.A. in government from Harvard University. In 1952, ~ 
graduated first in his class from Stanford Law School, where he served as~ 
Law Review editor and was named to the Order of the Coif. As a law student'.' 
he was subsequently described by one of his professors as "nothing short or:: 
brilliant." 3 Upon graduation from law school he was honored by appointment 
as clerk to Supreme Court Justice Robert H. Jackson. Although born m 
Milwaukee (1924), he chose to enter practice in Phoenix, Arizona. During sixtec:p' 
years of practice in Phoenix with four different law firms, he gained a repui. 
tion for integrity, diligence, high professional competence, and unusual intellec­
tual capacity.' In February 1969, he received a Nixon appointment as Assis- · 
tant Attorney General in the Office of Legal Counsel, United States Depart­
ment of Justice, where he served until his confirmation as a member of the 
United States Supreme Court. 

Despite his good record and recognized legal abilities, his nomination to 
the Supreme Court was not uniformly greeted with enthusiasm. Those who 
questioned or opposed the nomination were mainly civil libertarians concern­
ed about his past support of various conservative causes and principles. He 
had been an active supporter of the Goldwater presidential candidacy in 1964. 
He was on record as a vocal critic of the liberal Warren Court. s He had resisted 
efforts to eliminate "de facto" school desegregation in Phoenix and had actively 
urged rejection of a Phoenix city ordinance prohibiting discrimination in public 
accommodations. 6 He also opposed portions of a Model State Anti-

Justices of the Supreme Court of the United Stares.· Hearings Before the Commirree on the Judiciary, 
United Sr ares Senate, 92d Cong. , !st Sess. (1971) [hereinafter cited as ,l\'ominarion Hearings]. See, e.g., 
id at 198 (statement of Howard Karman, President, Arizona State Bar Association); id. at 441 (statement 
of the Hon. Paul N . McCloskey , Jr., Congressman from California). 

'Letter from John B. Hurlbut, Eli Reynolds Professor of Law, Emeritus, Stanford Law School, to Senator 
James 0. Eastland (Oct. 28, 1971 ), reprinted in Nomination Hearings, supra note 2, at 19. Another teacher 
stated: 

Rehnquist was a student of mine at Stanford Law School. He was not only the top student 
in his class but one of the best students in the School over a number of vears. He has remained 
in my mind as one of the most impressi"e students I have had in some twenty-two years of teaching. 

Letter from Phil C. Neal to Senator James 0. Eastland (NO\'. IO, 1971), reprinted in Nomination Hearings, 
supra note 2, at 11. 

'See Nomination Hearings, supra note 2, at J-16 (numerous testimonials) . One enthusiastic endorsement 
came from a former Stanford Law School classmate, then Arizona State Senator, Sandra D. O'Connor, 
who attested that "he has the potential to become one of the greatest jurists of our highest court . · · 
he ... was head and shoulders above all the rest of us in terms of sheer legal talent and ability." Id. 
at 12 (testimony of Sandra D. O'Connor) . 

'Rehnquist, Who Writes Decisions of the Supreme Court?, U.S. NEWS & WORLD REP .. Dec. 13, 19S7, 
at 74, 75; N.Y. Times, Oct. 28. 1971, at 26, col. I. 

'N.Y. Times, Nov. 7, 1971, at E4 , col. 4. His more fair -minded critics conceded that his opposition to 
the equal public accommodations measure was based on "philosophical grounds and concerned only the 
merits of pending legislation." Leiter from Lawrence E. Walsh, Chairman, American Bar Association ·.,s:; 
Standing Commiltee on Federal Judiciary to Senator James O. Eastland (Nov. 2, 1971), reprinted in .J 
Nomination Hearings, supra note 2, at I, 4. ;:} 

··~ 
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Discrimination Act while a representative to the National Conference of Com­
missioners on Uniform State Laws. 1 While assistant attorney general he spoke 
out vigorously in support of the administration's law-and-order position on 
wiretaps, pretrail detention, summary arrest procedures, obscenity, and civil 
disobedience - positions almost uniformly anathema to the liberal 
establishment. 8 Largely because of this record, twenty-six senators voted against 
confirmation. 9 A number of Senators who disagreed strongly with his political 
\·iews voted for confirmation because they were unwilling to reject on ideological 
grounds a candidate who was otherwise obviously qualified. 10 

During the Hearing process Justice Rehnquist was himself subjected to 
extensive questioning, and his comments did little to dispel the image of political 
conservatism. While he denied the more extreme charges of insensitivity to indivi-

, dual rights" and indicated a change of heart on the Phoenix public accom­
modations ordinance which he had opposed in 1964, 12 his opinions still came 
through with a very conservative cast. When questioned about his personal 
\iews, he frequently found some reason not to respond. As a judicial nominee 
he could not make predictions about "what he would do on a specific fact 

.\umination of William H. Rehnquist, S. REP . No. 16, 92d Cong., !st Sess. 34-36 (1971). This report 
111.:iude, a 30-page memorandum by dissenting members of the Judiciary Committee stating the case again;c 
,,,nfirmation of the appointment . Id. at 26. " 

' .\omination Hearings, supra note 2, at 137-96; Rehnquist, The Old Order Changeth: The Deportment 
,,r Justice under John Mitchell, 12 ARtZ. L. RH 251 ( 1970): Shannon, A Question or Three for Nominee 
Rehnq11is1 , N.Y . Times, Nov. 7, 1971, at E4, col. I. 

'The \Ote was 68-26, contrasting with the 89-1 endorsement of Lewis F. Powell, Jr., nominated at the 
'am~ time to fill a second vacancy on the Court. N. Y. Times. Dec. 11, 1971, at 1, col. 3; id., Dec. 7, 
19-1. a1 I. col. 4. 

81 a 9-3 vote the ABA Standing Committee on Federal Judi.:iary gave Rehnquist the highest possible 
·. r,J•)nement, based on "professional competence. judicial temperament. and integrity ." The minority 
·"t hree found him qualified but were unwilling to expres' the same high degree of support. Sominarion 
Heurings, supra note 2, at 4. Justice Powell. by contrast, recei,ed the highe>t endorsement by a unanimous 
' ''tr The dilemma of conscientious liberals is well expressed in a statement issued t-y Arizona Representati'e 
\\orris K. Udall : 

It's natural 10 feel some pride when a man from one's own state and one's own professional 
group is nominated for a position carrying the awesome responsibility of the C .S. Supreme Court. 

Thus, the President's selection of William Rehnquist stirs such pride. 
At the same time, I must acknowledge that I would no1 have nominated !\-Jr. Rehnquist had 

the choice been mine . 
I say this though I can attest to his complete integrity and adherence to the highest ethical 

standards. In addition he has excellent legal training and ewerience and po1sesse~ a clearly superior. 
legal mind. He certainly meets the demanding professional standards for and would bring intellectu.al 
distinction to the Supreme Court . 

Having said that, however, I must register my strong disagreement with Mr. Rehnquist '1 
philosophy. I consider many of his publicly expressed views to be misguided and wrong. 

Yet I believe that a President has the right to appoint judge> of his own political and judicial 
philosophy and that his nominees should generally be confirmed when they meet ethical and 
professional standards, as Mr. Rehnquist obviously does. 

Furthermore, we have learned that it is risky business to predict the course a lawyer will take 
when he leaves the political arena and begins a lifetime judicial appointment . And sol can be hopeful 
that as a Supreme Court justice, Mr. Rehnquist will acquire different perspectives . 

.\'ominarion Hearings, supra note 2, at 1.5 (statement of Morri1 K. Udall). 

' 'E.g., Nomination Hearings, supra note 2, at 71- 72, 77. 

''Id. at 70, 77. 
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situation or a particular doctrine after it reaches the court." 13 He could 
properly express a view "on the constitutionality of a measure pending t: 
Congress." 1

• As a former "advocate and spokesman" for the Justice Depan~ 
ment, "it would be inappropriate" for him to give a personal view on matted:: 
he had handled in that capacity. 11 Nevertheless, his remarks, though guarded(f 
reflected a continuing sympathy for the politically conservative positions ht/: 
had previously espoused. 16 At one point in the hearings, he tacitly assented. 
when Senator Mathias ref erred to his political views as "conservative." 17 '~: 

The hearings also gave some clues to his judicial philosophy, as distin­
guished from his political ideology. While he did not attach the label of "con­
servative" to his views, his comments left no doubt that he thought the label 
was appropriate. "I subscribe unreservedly," he said: ~ .. ) 

to that philosophy, that when you put on the robe, you are not there tO .· 
enforce your own notions as to what is desirable public policy . You are 
there to construe as objectively as you possibly can the Constitution of 
the United States, the statutes of Congress, and whatever relevant legal 
materials there may be in the case before you. 11 

The resemblance between this statement of philosophy and his definition of 
judicial conservatism is obviously more than coincidental. As he subsequently 
said in the same iruerchange with Senator Mathias: 

I think . . . there has been a tendency to equate conservatism of 
judicial philosophy not with a conservative political bias, but with a 
tendency to want to assure one's self that the Constitution does indeed 
require a particular result before saying so, and to equate liberalism with 
a feeling that . . . the person tends to read his own views into the 
Constitution. 19 

In elaborating his own position, he referred more than once to the importance 

" Id. a! 26 . Cf. id. at 141, 157. 

"Id. ar 33. 

"Id. at 51. See also, id. al 142. 

"See, e.g., Nomination Hearings, supra note 2. at 139-40 (comments on electronic surveillance); id. II 
43-45 (summary arrest procedures); id. al 166 (ci"il disobedience); id. at 41 (suppression of rhe Pentagon 
Papers); id. at 70, 156 (school busing). 

"Id. at 156. The relevant exchange ran as follows : 
Senator M .'I THJA S. It has been said here and elsewhere that your politi.:al views tend to be 
conservative. Whal effect, assuming this is the case, will !his ha,·e on you as a judge and, consequently, 
as a man who should be able to decide cases impartially'.' 
Mr. REHNQL' IST . I would hope none . I realize that that is the same question I would be asking• 
nominee if I were a member of !he Senate Judiciary Commi1tee, and I cas! about for some way 
of perhaps giving some objective evidence of the fact , ra!her than simply asking you to rely OD 
my assurance . 

Id. Subsequently Rehnquist observed that it was "difficult to pin down the terms 'liberal' and 'conserva· 
tive,' " and that "they may mean something different when one is talking about a political alinement 
[sic.) as opposed to a judicial philosophy of the Supreme Coun." Id. 

"Id. at I 56 . 

"Id. at 157. 
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of construing constitutional language in light of the framers' intent as deter­
mined from historical materials 20 regardless of any personal inclination to keep 
the Constitution "in step with the times." 21 Though such remarks certainly 
re\'ealed no detailed, coherent judicial philosophy, they suggest an orientation 
that places greater emphasis on the language of the original document and the 
circumstances surrounding its adoption than upon current societal needs and 
,alues . This is a position commonly identified with judicial conservatism. 

The ser:atorial inquisitors specifically sought the nominee's views on the 
importance of prior judicial interpretation of constitutional provisions, and 
here Justice Rehnquist was more equivocal. While precedent should, in general; 
be accorded "great weight," 22 it should receive "somewhat less weight in the 
field of constitutional law" than in other areas of the law, and less weight in 
a case decided by a narrow majority than one decided unanimously. 2 3 Recent 
precedents, likewise, are entitled to less respect than more venerable decisions 
that have stood the test of reexamination by numerous judges over a longer 
period of time. 2 • Such readiness to reexamine precedent is not often identified 
with the conservative judicial temperament. 2 ~ 

II. THE ATIRIBUTED PHILOSOPHY: REHNQUIST AND THE 

CO\IMENTATORS SINCE 1972 

In the years since Justice Rehnquist joined the Court, commentators have· 
continued to echo the t\\'O themes that pervaded the debate over his nomina­
tion: his legal acumen and his ideological conservatism. An early appraisal by 
journalist Warren Weaver is typical: 

In two-and-a-half terms on the high tribunal, Associate Justice Rehn­
quist has established himself firmly as a.one-man strong right wing, a con­
structionist so strict as to make Chief Justice Warren Burger look per­
missive on occasion, a man seemingly dedicated to cleansing singlehandedly 
if necessary, the Augean stable that conservati\'e dogma percie\'es as the 
Supreme Court of the nineteen-fifties and nineteen-sixties. 26 

Regarding his abilities, Weaver stated, "Rehnquist's youthfulness has hardly 
impeded the growth of his reputation for intellect ... While lawyers hesitate 
to make invidious comparisons among the learned justices, a sizeable number 
regard Rehnquist as ha\'ing the best mind on the Court. " 2

' More recent jour- · 
nalistic comment continues to emphasize both the intellect and the 

" E.g .. id. at 55 , 81-82 , 138, 167. See also id. a1 19. 

" Id. at 81. 

" Id. at 19. 

" Id. See a/said. at 138. 

' 'Id. at 19, 55 . 

' 'Rydell , Mr. Justice Rehnquisr and Judicial Se /f-Resrrainr, 26 HASTl1'GS L.J. 875, 913-14 (1975). 

' 'Wea , er, Mr. Jusrice Rehnquisr , Dissenring, N.Y. Times, Oc1. 13, 1974, § 6 (Magazine), at 36. ,. ,,, 
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conservatism. 28 

Such observations are illustrative of a fairly broad consensus and are 
limited to journalists. Comment by lawyers, professors and other students · 
the court has run along much the same lines. A sampling of studies d0~"-..., 
with the Supreme Court as a whole, or its members generally, produces su · 
qualitative appraisals as "astoundingly conservative" but a "first-rate indepeil.'~ 
dent intellect"; 29 a "brilliant ideological conservative" ;30 a man of "powerful\ 
intellectual ability"; 31 "the philosopher" of the Burger Court; 32 a person o(· 
"superior intellect and formidable legal skills," but also a "zealot" who favo11 . 
"construing the Constitution as an activist devoted to achieving the supremacy ·. 
of political conservatism. "J

3 Statistical studies have generally omitted reference. 
to the intellect but have carefully documented Justice Rehnquist's place on the . . 
ideological right-wing of the Court by reference to his voting position on such 
broad issues as the rights of the criminal defendant, other individual rights, 
and issues of "New Deal economics."l• 

Most of the preceding evaluations are drawn from general analyses which 
deal with Justice Rehnquist as but one of nine members of the Court. A few 
published articles focussing exclusively on the Rehnquist record have attempted 
to explain his judicial behavior in more detail. One early law review comment, 
based largely on cases decided during the 1971-72 term, placed Justice Rehnquist 
at mid-spectrum "between the Court's classic conservatives and its vigorous 
liberals." 35 The center position was attributed to a balance of two, often con­
flicting, elements in Justice Rehnquist's judicial philosophy: a belief in 
"maximum freedom of conduct in personal affairs" tempered by deference 
to societal interests "where conflict existed between societal and individual 
interest." 36 

"See, e.g ., B. WOODWARD&: s. AR,1STR O,,;, THE BRFTHRE' (19°'9). The authors characterize the Justice 
as "very bright and extremely consen·ati' e." id. at 16 I. 

"J. S1Mo'. IN His Ows J~1AGE 240-41 (19i}) . 

"H. ABRAHA~1. JUSTICES AND PRESIDENTS J 1-12 (1974). 

"C. BARNES. MEN OF THE SL'PRB1f COL'RT PROflLES or THE JL' S11Ct~ 129 (1978). 

"frank, The Burger Court - The First Ten Years, 43 L.\\\ & CosTE.\IP PROBS. JOI, 125 (1980). 

""He gave every indication of being a zealot who favored construing the Constitution as an activist devoted 
to achieving the supremacy of politi.:al conservatism." L. LEH . A<·A ISST THF LAW 54, 57-58 (1974). Ste 
also e.g. , L. BAUM. THE SL'PREMF CouR1 126-27 (1981): A. BL'\\.'STEJt-. & R. MERSI;). THE ftRST ONE 
HLNDRED JUSTICES 70-71 (1978) . 

''For a discussion of "New Deal economics" as an issue category , see H . SPAHH. SUPREME CouRT PouCY 
MAKING I 30-3 I & passim (I 979). The category includes cases dealing with such matters as antitrust, 
worker's compensation , state regulation of business, public utilities, securities regulation, natural resources, 
rights of unions, and rights of Indians. The grouping of cases in this (and other Spaeth categories) was 
accomplished by a statistical clustering process, and the "New Dealism'' label was applied .subsequently 
as a term broadly descriptive of the cases that statistically had clustered in this group. See also S. GOLDMAN 
& A. SARAT. AMERICAt-; COL'RT SYSTEMS 420 (1978); Spaeth & Teg~r. Activism and Restraint: A Cloak 
for Justices' Policy References, in SL'PREME COL'Rl Atrl\'JSM ASD RlSTRAJ .'IT(S . Halpern & C. Lamb ed. 
1982); Schultz & Howard, The Myth of SY>ing Voting: An Analysis of Voting Pallerns on the Supreme 
Court, 50 N.Y.U. L. REY. 798 (1975); Ulmer & Stookey, Nfron's Legacy to rhe Supreme Court: A 
Statistical Analysis of Judicial Behal'lor, 3 FLA . ST. U.L. Rrv . 331 (1975). 

"Reimenschneider, The Judicial Philosophy of William H. Rehnquist, 45 Miss L.J . 224, 244 (1974). 

"Id. at 228. 
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Subsequent appraisals of Rehnquist's judicial behavior have tended to 
assume his political conservatism but have differed on his status as a judicial 
conservative. From a reading of cases dealing with civil liberties during the 
fir st three Rehnquist terms, Rydell was convinced that the Rehnquist opinions 
embodied a philosophy of "judicial conservatism" or "judicial self-restraint. " 37 

This appeared mainly in extreme deference to legislative determinations at the 
expense of individual liberties and in a tendency to avoid deciding constitu­
tional issues by "narrowing the concept of justiciability ... . " lS A more recent 
c\aluation by Lind, relying primarily upon Justice Rehnquist's labor opinions, 
a\·oids the use of the "conservative" label but nevertheless identifies aspects 
of his judicial orientation that are commonly associated with judicial 
conservatism. 39 Lind found "the most important elements of Justice Rehnquist's 
jurisprudence" to be "his consistent focus on federalism, his belief in textual 
interpretation, and his utilitarian application of the First Amendment in specific 
contexts.'"~ By "focus on federalism," Lind meant deference to state power 
which , in the labor context, reflected a tendency to limit the authority of the 
National Labor Relations Board.• 1 The second element, ' ' belief in textual inter­
pretation ," refers to Justice Rehnquist' s insistence that " [s]pecific text within 
the Constitution and its amendments must be given the full force of its language 
as understood by the Framers,"'~ and that general language must be interpreted 
to correspond with the Framers' jntent where ascertainable. In first amend­
ment analysis, however, Lind perceived the Justice as shifting from a textual 
to a " contextuaJ"• 3 approach, that is, going out of his way to find contextual 
factors (frequently the property rights of employers) that might justify govern­
mental restrictions upon speech in derogation of the first amendment's textually 
broad guarantee .•• 

R~·d ell, supra note 25 . a1 87 5. 

' Id . at 911 . Rydell recognized that J us ti.:e Rehnquis1·s behJ\ ior did no t sa t i ~ fy a third elemen1 o f judi•ial 
-elf-restraint , i.e .. re,pec1 for stare decisis. He e~ pl ai n ed 1h is by obsen·ing that prior precedent "ma,· d1cta1e 
1niervention, · · in which case the cause of judicial rest raint , de fined as ' 'reduci ng the Court ' ~ role in soc i et~ . · · 
may be served only by ignoring prior inten ·ent ionist precedent. Id. al 91 3. 

" Lind , Jus1ice Rehnquisr: Firs! Amendment Speech in rhe Labor Context, 8 H ASTl"Gs Co"ST . L.Q . 93 
( 1980) . 

" Id. a1 94 . 

' Id. at 94, 97- 102 . 

' ' Id. al 103 . 

" Id. at 108 . 

"For a th ird com mentary on the Rehnqu is1 j ud i~ial ph ilosophy , also wi1 h a lim ited substa mi,·e ioc1H, 
see Justice , A Relati1·istic Constitution , 52 U. Cow. L. Rf\ . 19 (1980) . The aut hor, Will iam W. Justice. 
a United States district court judge, make; a somewhat tedentious a1tack on Justi ce Rehnquist's philosophy 
as " moral rela1i,·ism" that recognizes no "alue as intrinsically "belier or worse than any others, " and 
implie; "that any law more permanent than what a gi,·en majority fa vors is unwarranted. " Id. 24, 27. 

See also, Weisberg, How Judges Speak: Some Lessons on Adjudicarion in Billy Budd, Sailor wi1h 
an Applicarion to Justice Rehnquisr, 57 N. Y .L;. L. Rr'" I ( 1982). Weisberg analogizes Justice Rehnquist 's 
majorit y opinion in Paul \' . Da vis, 424 U.S. 396 (1976), to Captain Vere 's tria l and execution of Billy 
Budd in the Mel\'ille novel. Weisberg '> rhetorical analysis of Vere 's comment s during the course of the 
trial illustrate> how " the ,·erbally and hierarchically superior adjudicator can gi"e the force of seeming 
legality to drastic dec ision ~ the law doe ~ nor support, " Weisberg at 37-8 , and how legal argument can 
be used " 10 distort the law to further purely subje,ti\'e ends ." Id. at 38 . Wei;berg find s Paul 1·. Dan·s 
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Other recent analyses have vigorously challenged the characterization 
Rehnquist as a "judicial conservative." In a brief sketch prepared for as 
Supreme Court issue of The National Law Journal, Professor Soifer conclu : 
that Justice Rehnquist virtually defied classification in "a general taxono 
of the court, or ... in an intellectual or political tradition .... " 41 The Justi · 
was "neither libertarian, strict constructionist nor conservative. " 46 On the oth 
hand, Soifer attributed to Rehnquist a number of specific attitudes that 
commonly identified with today's political conservative - solicitude for pr · 
perty rights, distrust of big federal government, a belief in states' rights, an . .. 
a concern for law and order. 4 7 Perhaps, as Soifer suggests, Justice Rehnquist'\I. 
~utspoken disr~gard of strict sta:e decisis. may di~qualify ?im as an "insti~u·~. 
t10nal conservative," 46 but the article does little to dispel the image of the Justice ~~­

as a political conservative. ., 

This is essentially the same dichotomy posed by Yale Law Professor Owen t~ 
Fiss and New Republic editor Charles Krauthammer in a recent article bemoan- "!J: 
ing the advent of the "Rehnquist Court." 49 Rehnquist, they argue, has emerged { 
as unmistakable leader of a "so-called" " 'conservative' " bloc on the Supreme ';. 
Court. 50 Qualified for this role by both intellect and ideology, 11 he has become :. 
"a hero to the conservatives" through his judicial championing of state ). 
autonomy .12 Nevertheless, he is not a "conservative," as that term is ordinarily ~ 
"understood in the law, but a revisionist of a particular ideological bent. He ~ 
repudiates precedents; he shows no deference to the legislative branch [Con- f~ 
gress?]; and he is unable to ground state autonomy in any textual provision j 
of the Constitution. " 53 Instead of conservatism, his judicial orientation merely ~~ 

·~ 

reflects a single-minded pursuit of state autonomy in the interests of private · · 
property, at the expense of liberty and equality. 54 Fiss and Kraut hammer thus 
appear to be making a distinction between political and judicial conservatism. 
Justice Rehnquist may be politically conservative, but he is definitely not a 
judicial conservative. 5~ 

"a remarkable analogue to Melville'> novella," id. at 43, and a contemporary illustration of ho" claims 
may be denied, "perhaps wrongly . with the help of the crafty use of language and form . .. . "Id. at 
58. Most of the article is a highly fa>einating analysis of Captain \'ere's rhetoric and motivations in the 
Billy Budd trial, but in a 16-page application of his methods to Paul L Da1·is, Weisberg brilliantly does 
a job on Justice Rehnquist. 

"Soifer, Rehnquist: Trying 10 Recapture an Imaginary, Idyllic Pas1, r\A1·L L.J., Feb. 18, 1980, at 21. 

"Id. at 28 . 

'"Id. at 21. 28. 

"Id at 21. 

"Fiss & Krauthammer, The Rehnquist Cour1, THE NEii. REPLBLI' Mar.:h 10, 1982, at 14. 

"Id. 

""Long before he joined the Court. Rehnquist ardently and aggressively fought against the liberal ideas 
that were to find their deepest expression in the Warren Court." Id 

"Id. at 18. 

"Id. at 18, 20. 

"Id. at 21. 

"The authors stop short of labeling Justice Rehnquist either a political or judicial "conservative." 
Nevertheless , it is difficult to escape the implication that a person who is an ardent opponent ot "liberal 
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This conclusion is also endorsed by Jeff Powell, a student of Fiss, in an 
in<.ightful study of Justice Rehnquist 's concept of federalism. s6 Although 
,t,JllC\\ hat tentative about attributing Rehnquist's judicial behavior to political 
l·onsen·atism, Powell nevertheless accepts "for the purpose of discussion the 
,tandard liberal view of Justice Rehnquist as a right-wing ideologue, unsympa­
thetic to claims based on individual liberties," and concedes "that most of Rehn-
4uiq's federalism positions dovetail nicely with conservative politics ... . •w 

On the question of judicial conservatism, Powell is not in the least tentati\'e: 
.. .Just ice Rehnquist is clearly and consciously, not a strict constructionist and 
nor a practitioner of judicial restraint." 18 Quite the contrary, in the implemen­
tation of his views on federalism the justice has adopted "an extremely aggressive 
and activist role," refusing "to be bound by text or precedent" and frequently 
im oking principles "only loosely connected to specific constitutional provi­
sions .... "s9 Despite pretensions to a theory of constitutional interpretation 
tied closely to the Framers' original understanding, Rehnquist in fact falls \'iC- · 
tim 10 the cardinal sin of the judicial activist - "the erection of a judge's per­
'onal values and opinions into constitutional norms. " 60 

Less current, but still an important treatment of Justice Rehnquist, is· the 
_judicial profile published by Harvard law professor, David L. Shapiro in 
December 1976. 61 The original article was based on cases decided through the 

1Jea- . .. a leader of the Court's "consef\ati,·e" bloc, and a "hero to the consen·atins" miftt be in some 
'l'n'c a con~en·ative. 

" f\n1ell. The Comp/eat Jeffersonian: Justice Rehnquisr and Federalism, 91 YAU L.J. 131~ (19S:l. 

Id a1 1362, 1363. The characterization i> tentati\e because "it still must be said that at time, 'hi, federalism' 
• __ ,J, Ju>tice Rehnquist to reach 'liberal' results. " Id. at 1363 . Thus. 

Id 

Prune}'ard Shoppin~ Cenrer ' " Robins 1447 l.J.S. 14 ( 1980)] permitted the Californi a Supreme Court 
to ewand the concept of a public forum for free speech purpose; in that state . . \foore 1. Sims 
1442 L:.S . 415 (1919J] ma 1 ha1c re,ulted in grea1 er protection for Texa, children who arc abused 
by their parent s. If the C\• urt had adopted Rehnqui11'> p0,ition in Ray"' Arlum1< Rich.field Co . 
[435 L: .S . 151 (1978)]. tha1 ca se would ha,·e increased the em·ironmental safety 0! \\'a<hi ni:ron'> 
>ounds and coasts. Hufd1es "' Oklahoma [441 l ' .S. 322 (1979)] inrnlidated an attemr: b' Oklahoma 
to consen·e its wildlife, but only over Rehnquist 's protests, just as Kassel r . Consolidated Fre1ghr11·ays 
Corp. 1450 U.S . 662 (1981)] prevented Iowa from protecting its motorists from the danger and 
annoyance posed by doubk-trailer trucks despite Rehnqu i11 's arguments . If the Court had followed 
Justice Rehnquist's analysis in Firsr .'Vario11al Bank'" Bello/Ii 1435 U .S. 765 (1978)]. \1assa.:huse11' 
would ha\'e been allowed to take a very rea>0nable step to ensure that big business and its m0ney 
would not drown out other 1·okes in a political .:ontro\'ersy. Such decisiom suggest that. at least 
sometime;. the Ju,tice is willing to follow his fed~ralism principles where,·er the) may lead. 

" Id. at 1359 (emphasis in original). 

"Id. at 1360. 

· ld. al 1370. The Powell study is far more than a critique of Justice Rehnquist's judi.::ial acti1·ism. It 
undertakes a thorough can,·ass of relevanl opinions designed to show how a Jeffersonian thwry of 
federalism, emphasizing ,·alues 0f state sovereignty and auwnomy, " emerges from Justice Rehnquist's 
work on the Court," Id. at 1320. As applied. the theory is e\'ident in Rehnquist's efforts to preserw state 
legislative freedom of action, his deference to state court jurisdiction, and his readiness to find limits upon 
the p0wers of the national go"ernment where it might otherwise encroach upon state autonomy. Powell 
find, the theory to be i111ernally consistenl and, for the most part, consistently applied, even when it 
occasionally leads to liberal substanti\'e results. The theory faib. as "an objective first principle" (id . at 
1363), however, because it is at odd; with history and the Framers' intent which the Jusiire so frequently 
- but mistakenly - in\'okes. Id. at 1363-70. 

"- '"
0
''"" Rehnouisr: A Preliminary View, 90 HAR\' L. Rf\' . 293 (1976) . 

\ 
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1975 Supreme Court term. A subsequent much abbreviated version exten 
the case coverage to the close of the I 976 term without necessitating any si3· .: 
cant revision in its conclusions. 62 Shapiro characterized the Justice as "a · ::. 
of considerable intellectual power" whose judicial product had been adve ~. 

affected by "the unyielding character of his ideology. " 63 The reference to · : 
tellect and ideology parallels observations made by others; but, in contrast i£ 
most of the others, Shapiro does not use the word "conservative" at any plai/ 
in the 65-page article. 64 Instead, he defines the Rehnquist ideology as embooy:~ 
ing the following three propositions: ·:;-+ 

(1) Conflicts between an individual and the government shouldt} 
whenever possible, be resolved against the individual. :." 

(2) Conflicts between state and federal authority, whether on .Ji~; 
executive, legislative or judicial level, should, whenever possible, be resolved'? 
in favor of the states; and ~ · 

(3) Questions of the exercise of federal jurisdiction, whether on the_ '. 
district court, appellate court or Supreme Court level, should, whenever·.: 
possible, be resolved against such exercise. 6 ~ : · 

This approach adds precision to his analysis by substituting propositions of 
readily ascertainable content for a label whose meaning may differ from one :': 
context to anpther. The propositions represent categories empirically derived .~ 
from an examination of the cases66 rather than categories based on political,·': 
economic, or social values that people commonly associate with a conservative .? 
political philosophy. Nevertheless, the analysis does Jose something by refus- > 
ing to identify Rehnquist with an intellectual and political tradition which has ~ 
meaning and significance, however ill-defined its contours. Few would deny -
that Shapiro's three propositions are more congenial to a modern-day conser­
vative than a liberal viewpoint. 

Having identified at the outset the essential elements of the Rehnquist 
"ideology," Shapiro de\'otes the greater part of his analysis to demonstrating 
how a rigid adherence to the ideology has substantially reduced the quality of 
Justice Rehnquist's judicial product. 6 7 The critique is essentially three-pronged. 

"The shortened version appear~ in 5 THF JL'STICE' m THf Ul'ITED STATES SUPRE\1[ Cot 'RT THEIR LIVES 
AND MAJOR Qp1:-;10:-;s 109 (l. Friedman ed. 1978) [hereinafter cited as Friedman] . 

"Shapiro, supra note 61. al 293 . 

"The shortened \ersion uses the term only on.:e, in the inlroductory paragraph : "But young as he was, 
his ideology was clear to his supporter~ and opponents alike - an ideology that President Richard M. 
Nixon, who appointed him. described somewhat imperfectly as that of a 'judicial consen·ative.' "Friedman. 
supra note 62, at 109. 

"Shapiro, supra note 61 , at 294 (footnotes omitted). 

"In Shapiro's words, "A review of all the cases in which Justice Rehnquist has taken part indicates that 
his votes are guided by these three basic propositions." Id. at 294. 

"In keeping with his generally negati,·e appraisal of the Rehnquist performance, Shapiro digresses briefly 
from his central theme (the harmful impact of ideology on judicial output) in order to criticize the justice 
in another context - the failure to practice what he preaches about the importance of ascertaining the 
Fram.ers' ~~tent and staying close to the text of the Constilution. To show the gap between th_eory a~d. 
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First, in a number of important areas of constitutional adjudication, ideology 
has led Justice Rehnquist to "de'1elop and pursue doctrine which is unsound 
and poorly grounded in reason and precedent. " 68 This is especially true of his 
narrowing interpretations of the equal protection clause, the role of federal 
courts in vindicating federal rights, and the reach of procedural due process. 
Second, the Justice has frequently sacrificed high standards of judicial crafts­
manship out of zeal to implement his ideological commitment. Specifically, 
he has avoided reasoned elaboration when careful analysis might lead to an 
undesired result; 69 he has "ignored important jurisdictional issues" and "made 
a~senions of facts unsupported by the record"; 10 and he has shown no hesita­
tion in deciding controversial questions not presented or not necessary to the 
disposition of the case ''when doing so would have precluded full explication 
of his ideology." 1 1 Finally, according to Shapiro, Justice Rehnquist has 
occasionally been less than candid in the use of precedent . Instead of openly 
admitting the inconsistency of his result with the result or rationale of a prior 
case, he has misrepresented some aspect of the prior case and, in effect, changed 
the law "without the acknowledgment that candor would demand."'~ Some 
of Shapiro's conclusions, particularly the three propositions characterized as 
the Rehnquist "ideology," are capable of empirical demonstration. Most of 
the others are matters of judgment and interpretation based upon more or less 
ambiguous facts. But even on the judgment calls, Shapiro is at great pains to 
identify and describe the relevant decided cases so that readers have a basis 
for evaluating his conclusions. ' 3 

Ill. THE AnRrnL:TED PHILOSOPHY: ls REHNQUIST A "CoNSERVAT1n"? 

Most of the writings examined above, in one way or another, identify 
political conservatism as an ideological component of Justice Rehnquist's value 
system. Shapiro avoids labels and gives to the Rehnquist ideology an empirical 
content derived from the cases, but the affinity of his three propositions with 
political conservatism seems apparent enough. The socio-political "iews 

dra" ing broad. unwarranted inference> fro m the pro"isiom of the Constitution. b,· paying little or no 
auention to the intent of the framer,, or both. " Shapiro, supra note 61 , at 30~ . The .:ases are : Richardson 
' . Ramirez , 418 U.S 24 (19'4) ; California" · La Rue, 409 U.S. I09 (1972); Nat ional League of Cities"· 
L;er,, 426 U.S . 833 (19~6) . 

"Shapiro . supra note 61 . at ~07. 

'T f< ., "One is left \\ith the indelible impre»ion [referring to Hamling, .. United State, , 418 U .S. 87 (1974)] 
tha t Justice Rehnqui't sa.-rif11:ed reasoned analysis to hi s determination that the con,·iction for mailing 
ob,.:rne and manife>tly di>t a steful material< be affirmed." Id. at 332 . 

" Id. at 334 . 

. Id. at 341-41 . 

. ' Id. at 350. 

·Tor a contrasting "iewpoint, differing markedly from Shapiro in style and emphasi>, see Anderson, The 
Jurisprudrnce of Ju.Hice Rt'hnquist: Co1wnme111 by Constitution and Consensus, 17 11\TERCOLLEGIATE 

Rt\ 17 (1981). Anderson present' a grac·efully wri1ten disrillation of Justice Rehnquist's views on 
constitutional interpretation, focussing primarily on hi' equal proicc·tion opinion; and his ideas about 
the democratic basi., of .:onstitutional go,·ernment. Anderson sees " go"ernment by consensus" as the central 
\'alue of the Rehnquist philosophy, with the Constitution ser\'ing as "the fundamental consensus upon 
whi,·h all legislatht' and e\e.-utive actions and policies . themselves the being> of ~omensus. must depend ." 
Id. at 26. This is a sympathetic in1erpreti\'e essay , leaning primarily to exposition rather than critique. 
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attributed to Justice Rehnquist include such values as respect for private 
perty, willingness to limit individual rights in conflict with government autho · 
a preference for societal interests over the rights of the criminally accused, 
great deference to the principle of state autonomy. These positions fall w 
within the range of preferences commonly associated with political conserv 
in American society. 1• 

Whether political ideology has any place in judicial decision making 
another question. Ideology speaks to results or outcomes, not to legal prm;;. ;' 
~ipl~~ or proce:s. Arguably, _it is an ~llegiti~ate if not .irrele\'.a.nt influence u~~.­
JUd1cial behavior. Indeed, 1t wouhd be Irrelevant 1f dec1s1ons always wezt~ 
grounded in "neutral" constitutional principles, i.e., "reasons that in their~ 
generality and their ~e.utrality trans_cend any in:mediate result that is in~olved."~jJ": 
But most of the wntmgs on Justice Rehnqmst have assumed that Judges do.;~ 
not live by neutral principles alone and have been quite willing to find ideological ·~~ 
motivations in his judicial decision making. At the very least, the term may.' 
appropriately describe the product if not the motivation for his judicial decisions. ·-

If there is fair consensus that Justice Rehnquist's result-oriented values 
reflect political conservatism, there is less consensus on his status as a "judicial '«" 

~o~servative," a ~o_n_cept mo:e str~c.rly Ielated to_ ~onstitutional adjud_ication i,,~, 
m Its narrow defm1t1on. As 1dent1f 1ed m the wntmgs about Rehnqmst, ~·· · 
elements of judicia~ co~servatism ~so~etimes call~d _judicial restraint) include:'.·.. " •. 
(1) deference to leg1slat1ve determmat1ons, (2) dec1dmg cases on the narrowest:,_ . 
possible grounds, including the avoidance of constitutional decisions when J>OMi- ·'1 . 
ble, (3) respect for precedent, and (4) concern that decisions be grounded in .,_ · 
textual provisions of the Constitution. ' 6 Fiss and Kraut hammer, Soifer, and 

''According to the leading dic1ionar~ of American pubJi,· affairs the "conservati'e posi1ion on issues" 
in American politic' 

ha' been fairly consistent Iv cirposed w gc1\ernmental regulation of the economy, heaYy government 
spending, and ci,il rights legislation. Comervatives tend to fa, or state over federal action, fiscal 
respon<ibility, decreased go,ernmental spending. supply-side e,·oncimic,, the outlawing of abortion, 
more effective crime control. and lo" er taxes. 

J. PLAr>:o & \1. GREEr>:BERG. THE A\IERIC·'' PoUTllAL D1n10~>.RY 6 (6th ed. 1982). 
Spaeth 's study of the Supreme Court de,cribes the Liberal-Consenati\ e dichotomy in comparable tenns: 

Liberals support the exeh~ise of Ci\ ii libenie~ and an expansion of the right~ of persons accused · c 

of crime; they also suppon the demise of racial. ;ocial, and political discrimination, and improvement 
of the economic status of the poor. Liberal< aho suppon Ne" Deal economics; that is, they are 
pro-union, antibusines,, and rrocompetition, and they fa1 or comrensation for injured persons. 

Spaeth. supra nole 33, at 133-3.t Spaeth po,its three dimensions of a Liberal-Conservative continuum 
which he label; "freedom," "equalit' ... and "Ne" Dealism." Of eighteen justice' sening on the United .:ill 
Stales Supreme Coun. 1958-1977, Justice Rehnquist is ranked a' the mos1 extreme conser\'ative on the J: 
freedom and equality dimensions and second only 1,, Justice Harlan ,,n the conservative end of the "New .c.;_; 
Deal" dimension. The ratinp are based on Spaeth\ appraisal of \Oling on decided cases. Id. at 135 . . ,, 
''H. WECHSLER. PRINCIPLES. Pot !TICS >.SD FL 'DA\IESTAt L>.W 27 (1961 ), Although Wechsler was first_ to 'T 
expound the concept of "neutral prin-:iple,," the term is widely assodated with its subsequent elaborauon ;~.~.·; 
in Borl\, Neutral Principles and Some Firs1 Amendment Problems, 47 1'D. L.J. I (1971). -

··see Fiss & 1-.:rauthammer, supra note 49, at 19-.20; Lind, supra note 39, at 102-08; Riemenschneid.er, 
supra note 35, at 230-34; Rydell, supra note 25. at 908-15. For an extensi'e discussion of the meaning 
of judicial restraint see Lamb, Jud1<·i11I Res1rain1 011 the Supreme Cour1. in SCPRB1E COURT ACTIVISM 
Ar>:D RESTR.o.l'T (S. Halpern & C. Lamb ed. I 98.2) [hereinafter cited as Lamb]. According to Lamb the tenn 

embodies at least six fundamemal notions: I that the justices abide by the intent of the framers 

:_j 
1 
·1J 
/~ 
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Shapiro regard him as more in the judicial activist mold, not highly respectful 
of precedent and inclined to reach out beyond the necessary holding in a case 
to decide or make pronouncements on matters to which he is ideologically com­
mined. They find him very deferential to state legislatures but less so to the 
United States Congress. They recognize that he often grounds decisions in the 
1cxt of the Constitution, but find that he is willing to ignore the need for specific 
constitutional moorings in particular cases. Rydell, on the other hand, while 
rc('ognizing the willingness to overturn precedent, is inclined ne\'ertheless to 
a\cribe a philosophy of judicial conservatism to Justice Rehnquist. Lind also 
emphasizes the strong element of textualism in Justice Rehnquist 's opinions, 
except in first amendment cases , and the consistent deference to state govern­
ments, a position consistent with a philosophy of judicial restraint. 

JV. THE SELF-ARTICULATED PHILOSOPHY 

Justice Rehnquist has been unusually explicit in articulating his own ideas 
about constitutional interpretation, and his views have much in common with 
generally accepted notions of judicial restraint. But, initially at least, his 
philosophy ought to be examined on its own terms. If we look at his judicial 
opinions" and published addressesn, the principal source materials for the self­
aniculated philosophy, three dominant themes emerge. First, the Constitution 
is a governmental charter which prescribes a distinctive federal structure,. 
distributes certain powers a·mong the various parts of the structure, and places 
important limitations upon the exercise of governmental powers. Second, the 
foundation principle of that government is majority rule, with all ultimate 
political authority vested in the people, by whose authority the Constitution 
was originally established. Third, the judicial review function can be performed 
consistently with the democratic concept of government only if the Court 
objectively interprets the Constitution according to the framers'· iment as deri,·ed 
from the constitutional text, the historical record, and necessary implications 

of 1he Com1i1uti o11 and s1atute>. and tha1 ih<' jusrices 110t read their own per>ona; preferences in iu 
1he law: 2 . tha t the ju>1ices pay deference to the legi,Ja1i'e and c\ccu1i'e bran.:Ji,., of the federal 
and >1a1e g,wernmen1s by seldom o'wruling their policic>. and then only on s1ric1I' "legal" ground s: 
3. tha1 the justices rely upon statutor) rather 1han constitutional rnmtru.:ti0n "here' er possible; 
4. that the justices a•cept for decision onl~ "cases and con1roversies" where the li1igan1> ha'e standing 
to sue in Ji,e issue, ; and 5. tha1 the justi ces nei1her issue ad,·isor' opinions n<>r 6. _answer pol i1ical 
question s . 

Lamb, supra , at g, And fo1 a review of the li1era1urc on judicial acti\ ism and restraint . . '<'<' Lamb& Lustig. 
The Burger Coun. Excl11siu11ary Zoning. and rhe .4crii'isr-Rcs1rai111 Df'bOIC', 40 L:. P!Tl l . RI\ 169 ( l 979). 

"Elaboration of his per,onal philo,ophy ha;, for undcr>1andablc rea..,om . been nwrc ,·0111111011 in his dissen" 
than in opinions written for the Cour1. Sec. e.f' .. Thoma'' . Revie" Bd . of Intl . Employme111 Se,'·urit~ 
Oi' .. 450 U.S. 70, , 720t19~1) (Rehnqui'i, J., di,seming); Uni1ed Steel"ork,' r' '· W,·b,·1" 44.1U.S.19.1. 
219 (1979) !Rehnquist, J .. di,,enting); r-;e,ad;1 ' . Hall. 440 L .S. 410. 4.12 (!9?9) tRchn tJ ui't. .I ., di ssenting); 
Trimble v. Gordon, 430 U .S. 762, 777 (1977) (Rehnqui.,t , .I .. dis,entingl : Fry\ . L!1111cJ State.-. 421 L:.s . 
54~ . 549 (1915) (Rehnquist, J., di s,entingl: Furman' · <.ieorgia . 408 l.'. S. 23~. 465 (1972) (Reh11quis1 , J .. 
di .11enting) 

' 'Rehnquist, Acr Well l'our Parr, Therein All Honor Lies. 9 HL ,, Rl> 42 (1980 ) !hereinafter ci1cd a' 
Acr Well !'our Parr]; Rehnquist. Cun'rnmc111 by Cliche . 45 \lo L. RI·\ 379 (!%0) lhncinaftcr cited a, 
Governmenr br Cliche]; Rehnquist. The .\'01/011 of a Li1 · i11 .~ Cunsrirurion. 5-l l 1 \ l . Rr' 69~ ( 1976) 
[hereinafter ci1cd a, Lii'ing Consrirurion] ; Rehnquist. Polirical Barries for Judi<'ial !ndepc11de11ce. 50 \\' .\ SH 

L. RI·\· 835 (!975) [hereinaflcr ci1ed a; Puluical Ba/lies ]. 
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from the constitutional plan. This section will discuss each of these themes un 
separate headings. 

A. The Constirurion as Government Charter 

For Justice Rehnquist the notion of the Constitution as a "fundamen 
charter' " 9 is cJosely identified with the structure of the government created 
the Constitution and the distribution of powers among its various entities. m..: 
perception of the intended distribution is cJosely wedded to views expressed' . ... 
by J?hn ~arshall in Marbu~y v: Madiso_n80 .an~ is perhaps the central element~ 
of ?1s philosophy of const1tut1onal adJud1c~t1on. Most fundamentall~, the.:,.'j 
vanous organs of government possess authonty only to the extent that 1t wu·:~ 
"parceled out" to them by the adoption of the Constitution and its subsequent:j 
amendments. 81 Justic Rehnquist describes that distribution in quite prosaic terms: i~ 

They [the people] have granted some authority to the federal government .. ~ 
and have reserved authority not granted it to the states or to the people j. 
individually. As between the branches of the federal government, the people -
have given certain authority to the President, certain authority to the Con­
gress, and certain authority to the federal judiciary. ln the Bill of Rights ~: 
they have erected protections for specified individual rights against the 
actions of the federal government. From today's perspective we might 
add that they have placed restrictions on the authority of the state govern- -~ 

ments in the thirteenth, fourteenth, and fifteenth amendments. ' 2 

This structural analysis of the Constitution is not unique to Justice Rehn­
quist, even in modern times, si and the use of structural implications in the Con­
stitution to decide lawsuits traces its roots at least back to McCulloch v. 
Maryland. s• But among current members of the Supreme Court, he is cJearlf. 

''Living Cons1i1u1ion, supra note 78, at 697; Governmen1 by Cliche. supra note 78, at 381 . 

"U.S. (I Cranch) I 37 (1803 i. 

"Lil'ing Cons1i1ulio11, supra note 78. at 696; Gol'ernment by Cliche, supra note 78, at 381. 

"Li1•ing Constitution, supra note 78, at 696 . 

"For example, Professor Ely .:!aims that the Constitution, as a government charter. is overwhelmingly 
concerned with process and structure, and not with specific substantive values. J. ELY. DEMOCRACY AND 
DiSTRL'S1 92 (1980). ~1ost of the amendments also deal with such structural and procedural matters as 
the franchise. executi,·e and judicial procedures, and the structure and limitation of the branches of 
government. Id at 92-99. Indeed, according to Professor Ely, prescribing the processes and structures 
of gol'ernment is the proper function of a Constitution. Id. at 101. 

Professor Charles L. Black also ad\'ocates constitutional interpretation through inferences drawn from 
governmental structure (though his inferences are much broader than Justice Rehnquist would be inclined 
to draw, e.g., Professor Black would infer from the structure evident in the Constitution the necessity 
to apply the Bill of Rights to the states, even without the fourteenth amendment. Justice Rehnquist would 
not feel compelled to draw such an inference). c. BI AC-!;, STRt:CTL'RE AND RELATIONSHIP IS CO~STITLITJONAL 
LAW 39 (1969). 

"17 U.S. (4 Wheat.) 316 (1819). The first part of the opinion addresses the question whether Congress 
could create national banb. Although this part of the opinion is sometimes treated as resting on the 
"necessary and proper" clause, a more careful reading shows that Marshall decided the case on the basis 
of more general implications from the Constitution. He discussed the necessary and proper clause only 
in response to counsel's argument regarding its restrictive force. The second part of the opinion addresses 
the question whether a state can tax the national bank . Although ~arshall's opinion may seem to some 
to rest on the Supremacy Clause of article VJ, the opinion is essentially a structural analysi~. Article VI 
merely declare~ the supremacy of whatever the national law may be and does not give content to the law. 
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ihc most prone to use structural considerations as a basis for judicial decision 
and 10 justify this position as consistent with past precedent. "[The] Court," 
he contends, "has often relied on notions of a constitutional plan - the implicit 
lirdering Of relationships within the federal system necessary to make the Con­
~1i1ution a workable governi1:g charter and to give each provision the full effect 
intended by the Framers." 11 Moreover, this "implicit ordering" is apparently 
an adequate substitute for explicit constitutional text: "The tacit postulates 
~ · ielded by that ordering are as much engrained in the fabric of the document 
a~ its express provisions, because without them the Constitution is denied force 
and often meaning. " 86 Indeed, "there can be no more fundamental constitu-
1ional question than that of the intention of the Framers of the Constitution 
a~ to how authority should be allocated between the National and State 
Go\ ernments. " 1 1 

Although Justice Rehnquist has not systematically spelled out all of the 
legal implications arising from the structure of the Constitution, his con.cept 
of structure emphasizes the importance of state sovereignty in the originaJ scheme 
of things. In dissenting from a Supreme Court decision upholding a federal 
law temporarily freezing the wages of state employees, he laid great stress upon 
rhe Jaw ' s undue interference with "the State's performance of its SO\'ereign 
functions of government. " 88 As he perceived constitutional history, "the States · 
as such were regarded by the Framers of the Constitution as partaking of many 
attributes of sovereignty .... " 19 This was particularly evident in the tenth 
and eleventh amendments, which are prime 

examples of the understanding of those who drafted and ratified the Con­
stitution that the States were sovereign in many respects, and that although 
their legislative authority could be superseded by Congress in many areas 
where Congress was competent to act, Congress was nonetheless not free 
to deal with a State as if it were just another individual or business enter­
prise subject to regulation . 90 

Undoubtedly the most striking application of Justice Rehnquisr's struc­
tural analysis as a bulwark of state sovereignty is National League of Cities 
v. Usery, 9

' which invalidated a federal law extending minimum wage and max­
imum hours provisions to state and local governmental employees . Speaking 
for the Court, he found that such an "exercise of congressional authority does 

' ' Nevada v. Hall. 440 U.S. 410, 433-34 (I979) (Rehnquist, J . , di sscniing ). As au1hori1y for th i' statemen t 
he cites \1cCull och , ._ Maryland , 17 U.S. (4 Wheat.) 316 (1819), and his own opinion in Nat ional League 
of Cities v. Usery , 426 U .S. 833 (1976) . Id. 
"Ne,ada v. Ha ll. 440 U.S. al 433 (Rehnquist , J ., dissent ing). 

"Fry' · United States, 421 U .S. 542, 549 (1975) (Rehnquist . J., dissenting). 

"Id. a1 556 (Rehnquist , J., dissenting) (quoting New York' · United States , 326 U .S. 572. 51'? (1946) 
(Stone, C'.J ., concurring)). 

' ' Id. (Rehnquist , J ., dissenting) . 

' ''Id. al ~57 (Rehnquist, J., dissenting) . 

"426 L: .S . 833 ( 1976). 
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not comport with the federal system of government embodied in ~t 

~onstitutio~.'' 9 ~ The d?ctri~e of structural limitations imp~icit in ~he constit@; 
t1onal ordermg of relat1onsh1ps was not as fully developed m National Lea~ 
of Cities as in his earlier dissent in Fry v. United States, 93 but the same rationalO.f: 
is there. As in the Fry dissent, he alluded to the tenth amendment as an affirO:~ 
mative limitation upon the exercise of Congressional power vis a vis the states,9''~ 
but the weight of the analysis obviously rested upon his conception of tbe':.f 
framer's understanding of the proper ordering of relationships between the cen-·~· : 
tral government and the states, rather than the explicit terms of the amendment." :· 

.:.~:. 

The same principle of state autonomy, derived from the "implicit order~,';%, 
ing of relationships," also protects the states from one another's encroacb-· ~t 
ment. This view was made clear in his dissent from the Court's decision in ~; 
Nevada v. Hall, 90 which permitted the state of Nevada to be sued in the courts ;;' 
of California . By a literal reading of the constitutional text, the Court con- :'· 
eluded that the eleventh amendment foreclosed only federal court jurisdiction -· 
of unconsenting state defendants; hence a state could be made a defendant 
in the courts of other states. In a strong dissent to this anomalous but textually 
plausible interpretation of the amendment, Justice Rehnquist took occasion 
to elaborate his concept of the "constitutional plan" which underlies and gives 
meaning to the express provisions oft.he Constitution. 97 His exploration of "the 
understanding of the Framers and the consequent doctrinal evolution of con- .: 
cepts of state sovereignty" 98 led him to the conclusion that the Court's deci­
sion in the present case could not possibly be correct. 

[T]he States that ratified the Eleventh Amendment thought that they were 
putting an end to the possibility of individual States as unconsenting defen­
dants in foreign jurisdictions, for, as Mr. Justice Blackmun notes, they 
would have otherwise perversely foreclosed the neutral federal forums only 
to be left to def end suits in the courts of other States. The Eleventh Amend­
ment is thus built on the postulate that States are not, absent their con­
sent, amenable to suit in the courts of sister States. 99 

The constitutional plan as he saw it accorded a high degree of sovereign 
separateness to the states not only in their relationships with the national govem-

" Id. at 852. 

••421 U.S . at 549 (Rehnquist , J., dissentingl. Nor wa> the doctrine a; nplicit as the analysis in Nevada 
' ' ·Hall, 440 U.S . 410, 432 (1979) (Rehnquist , J .. dissenting). Undoubtedly he feels freer to adumbrate 
his own philosophy in dissents than in opiniom which must command the support of a majority . 

"National League of Cities\ . Usery, 426 ll.S . at 842-43 . 

" The point had already been made e.\plicit in his Fry dissent where he noted that "the Tenth Amendment 
by its terms" did nor prohibit "congressional action which sets a manda \ory c·eiling on the wages of all 
state emplovees," but insisted that such a limitation nevertheless inhered in "the understanding of thost 
who drafted and ratified the Constitution .. .''Fry\. United Stam, 42 I U.S. 542. 557 (I 975) (Rehnquist, 

· J .• dissenting). 

''440 U.S . 410 (1979). 

"Id. at 433 (Rehnquist, J ., dissenting). 

"Id. at 434 (Rehnquist, J., dissenting) . 

"Id. at 437 (Rehnquist, J., dissenting). 
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ment but also in their relationships with other states. 

In theory, and occasionally in practice, the Justice has recognized that 
'"the Thirteenth, Fourteenth, and Fifteenth Amendments ... sharply altered 
1 he balance of power between the Federal and State governments." 100 In 
Fir::patrick v. Bitzer, 101 for example, Justice Rehnquist held that the eleventh 
amendment did not bar an award of retroactive damages against a state for 
employment discrimination violating Title Vll of the Civil Rights Act of 1964. 
He concluded that "the Eleventh Amendment, and the principle of state 
~o' ereignty which it embodies ... are necessarily limited by the enforcement 
pro\·isions of§ 5 of the Fourteenth Amendment." 10 ~ Nevertheless, he has argued 
that the core prohibitions of the equal protection clause are aimed at discrimina­
tion based on race and national origin 10

' and that all other classifications are 
to be judged by the "rational basis" standard. 10

• The application of strict judicial 
scrutiny to other "suspect classifications" or to classifications in\'olving "funda­
mental rights" simply has no place in constitutional adjudication because it 
l·annot be justified from the intent of those who adopted the fourteenth amend­
ment. Justice Rehnquist thus recognizes the existence of limits on state SO\'ereign­
I \ imposed by the Ci\'il War amendments but construes the limits narrowly. 

The concept of the Constitution as "government Charter" is not exhausted 
with the analysis of relationships among the states and between the states and 
the federal government. The constitutional allocation of powers was also in­
tended to create a balance between two important and complementary prin­
ciples: order and liberty. 10

! Because of its emphasis on balance, the Constitu­
tion is not correctly described as "a charter which guarantees rights to individuals 
against the government." 10 ~ Rather it creates, in the words of Justice Cardozo, 
"a scheme of ordered liberty. '' 10 7 This means, says Justice Rehnquist, "Not 
order at the expense of liberty, and not liberty at the expense of order, but 
as large a measure of each as may be had without sacrificing the other .... " 10

' 

The Bill of Rights, of course, was drafted "as a bulwark of indi\'idual freedom 

Trimble' . Gordon. 430 L".S. 76~. ~;~ (1976) (Rehnquist, J ., disseniing). In this case the reference to 
•r.t Ci,·il War amendments affected onl) the theory and not the practice, since his dissent would ha"e 
c;- r.eld an Illinois probate !av. th:H discriminated on the basis of illegitimacy. For a similar admission 
, ,: :he limiting effec1 of 1he amendmeni' . see Li1•ing Constitution. supra note ?8. a1 696 . 

.i:- U.S. 44.5 (1976) . 

: Id. a1 456. 

l rimblc ,._ Gordon , 430 l ' .S. al 780 (Rehnquist, J., dissenting). 

'Ir. Trimble, Jus1ice Rehnquist explained that cla~sifications based on alienage ha'e been considered 
.. ,u;pe.:t" by the C'ouri be.:au>e "1he) arc enough like (race and nalional origin classifications] to warranl 
-1milar treatmenl." 430 li.S . at '80 (Rehnquist, J., dissenting). Howe,er, he dissented in Sugarman' · 
Dougall, 413 U.S. 6.~4 (19~J). be.-ause he felt 1hat there was no historical indication thar the framers of 
•he fourteenth amendment iniended to render alienage a suspect classification or to protect "discrete and 
insular minorities" other than racial minorities. 413 U .S. at 650 (Rehnquist, J., dissenting). 

' 'This aspect of the "constitutional rlan" is most fully elaborated in a public address deii,·ered in 1980 
a1 the University of Missouri Lav. School. Governmenr by Cliche. supra note 78, passim . 

'Id. at 381. 

· Palk..o '"Connecticut, 302 L.S. 319. 325 (1937). 

' 'Governmenr by Cliche, supr.i note 78. al 386 . 
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" 
against government tyranny," but "it is a gross mischaracterization to describe .. ·'-'~ 
the entire Constitution in these terms. The original Constitution was adopted~: :, 
not to enshrine states' rights or to guarantee individual freedom, but to create ?J 
a limited national government which was empowered to curtail both states' \~ 
rights and individual freedom ." 109 ,_,,~, 

.,. ' 
·.......,,.;:. 

In most of this analysis Justice Rehnquist speaks of a ''balance" between · -
order and libeny, but, in context, his argument is intended to provide a counter- -~ 
weight to (he says to "debunk") 110 the popular notion that the Constitution 
exists primarily to protect indi\"idual liberties against government intrusion. 
While decrying the notion that the balance should be tilted in favor either of . 
individual rights or of governmental authority, 111 his opinions frequently reflect ,.;, · 
a very high value placed upon order and governmental authority . A typical 
example is Roberts v. Louisiana'" in which the Coun struck down a Louisiana ,:_ 
statute that prescribed a mandatory death sentence for intentional murder of 
a police officer. The Court found that the failure of the statute to allow con­
sideration of mitigating circumstances was a violation of the eighth amend­
ment proscription of cruel and unusual punishment. In dissent, he perceived ,. 
in the case "large questions of ... ho\\· liberty and order should be balanced 
in a civilized society." 113 Policemen, he argued, as the "foot soldiers of society's 
defense of ordered liberty," should have a special claim on the state's protec­
tion. The premeditated murder of a peace office is such a threat to order that · ,;oi. 

no mitigating circumstances whatever could counterbalance the interest in the 
protection of society. "It is no service to individual rights, or to individual 
liberty, to undermine what is surely the fundamental right and responsibility 
of any civilized government : the maintenance of order so that all may enjoy 
liberty and security." 114 

Justice Rehnquist has made a somewhat similar analysis of the first amend­
ment, contrasting what he terms the "individualist" and the "utilitarian" 
theories of free speech . The indi\"idualist theory justifies the right to speak and 

'" Id. at 387 (emphasis in original) . 

'"Id. at 38 1. 

'' ' Ju stice Rehnqu ist observed: 
The Supreme Court of the l 'nited States, in deciding a case in which individual right s are pitted 

against the claim of the national gc"ernment o r of state governments to regulate individual conduct, 
"upholds" the Constitution by ;imply holding the balance true to the best of it> ability . To suggest 
that it should "tilt" that balan•e in fa\C'r of individual right s, or in favor of governmental authority , 
breache; faith with the assump1i0n; up0n which the Constitution was adopted and upon which 
the Supreme Court has to the best of it' abil ity operated for nearl y tw0 centuries. It is no more 
accurate to say of our Court tha t it i> the ult imate guard ian of indi,·idual righ ts than it is to say 
that it is the ultimate guardian 0 f na1i0 nal author ity or states' right s. It s function is to dec ide among 
these confl icting claims as truly and a.:.:urat ely as it can in accordance with a fundamental charter 
and later amendments which ha\'e been ado pted by the source of all gol'ernmmral aurhoriry -
the people of this country. 

Id. at 392-93 (emphasis in original). 

"'431 U.S. 633 (1977). 

"'Id. at 643 (Rehnquist, J., dissenting). 

"'Id. at 647 (Rehnquist, J., dissenting). 
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rublish as an end in itself because it "is essential to the individual's integrity 
and to his claim to be master of his own personal development.'"' i The 
utilitarian theory, on the other hand, would justify free speech 

not by any inherent entitlement in the individual, but rather by the good 
results which accrue to society at large from recognizing such an entitle­
ment in the individual. Implicit in that criterion is the idea that expression 
need not be tolerated where it makes no useful contribution to society, 
or where the contribution which it makes is outweighed by the possible 
harms which it may bring about. 110 

Although Justice Rehnquist does not explicitly commit himself to either theory, 
his leaning toward the utilitarian approach is apparent. ' 11 Just as the Constitution 
as a whole prescribes a balance between liberty and order, the utilitarian view 
of the first amendment balances society's interest in controlling speech against 
the contribution of the speech to informed political judgment or, in a broader 
utilitarian view, its contribution to the general marketplace of ideas. 118 

Thus, the Constitution is more than a "charter of liberty" or a "bulwark 
of individual rights." These phrases partly describe it, to be sure. But it is also 
a charter creating a government with sufficient power allocated among its various 
branches to maintain order and with sufficient restrictions upon the power of 
the federal government to preserve a fair amount of state autonomy. 

B. Majority Rule 

The foundation principle underlying the constitutional charter is govern­
ment by the people. As explained by Justice Rehnquist, the concept is not par­
ticularly complicated. It simply means, "[t]he people are the ultimate source 
of authority; they have parceled out the authority that originally resided entirely 
\\ith them by adopting the original Constitution and later amending it." 119 But 
however simple in expression, the concept is of profound significance. The 
preambular reference to "We the People" reaches to the very heart of the Con­
stitution. It reflects the fundamental notion of popular sovereignty which is 
the essence of the governmental system the document was intended to establish. 
The Constitution is the highest law of the land only because the people have 
willed it so. 

' Rehnquist. The First Amendment: Freedom. Philosophy, and the Law, 12 Go-. 1 L. Rn I. 6 ( 1976). 
Justice Rehnquist borrowed these concepts from Emer~on. Justice Douglas· Contribution tu the Law: 
The First Amendment, 74 COL UM L. Rn 353 ( 1974). 

" 'Rehnquist, supra note 109, at 7. 

· ·1d. Jn an earlier address utilizing the same concepts his preference for the utilitarian approach is more 
Ob\ious. See Rehnquist, Ci1·ility and Freedom of Speech , 49 IND. L .J . I (1973) . 

" 'Rehnquist. Civility and Freedom of Speech, 49 IND L.J. l, 4.7 (1973). Lind . commenting on the 
Rehnquist first amendment philo\ophy, carries the argument one step fanher : "Since societal benefit provides 
the basis for an indil'idual's rights, the government interest. represting that of society, will generally take 
precedence ." Lind , supra note 38, at 109. The Rehnquist analysi' does not go this far, but his voting 
record on first amendment questions suggests that thi' may be the operative result of his philosophy. 

'"Lfring Constitution , supra note 78, at 696 . Rehnquist relies heaYily on John Marshall's exposition of 
the concept in Marbury v. Madison, 5 U.S. (I Cranch) 137 (1803) . See. id.; Gorernment by Cliche, supra 
not e 78 , at 389 . 
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The system thus established "may loosely be called 'majority rule'."' 
The Constitution itself prescribes what majorities are required to decide what;~ 
kinds of issues, including the extraordinary majorities needed to approve the-~;·_ 
Constitution and to change it by amendment. This emphasis upon majority~_ 
rule in constitutional change is very important to Justice Rehnquist's view of~:~­
the proper function of judicial review, which is considered in the next section~ 
of the paper. The infrequency of constitutional amendment might be cited as ;ffe 

evidence of the need for judicial construction as a vehicle of constitutional": 
change. 121 For Rehnquist, however, the experience of ratifying twenty-six amend- '' 
ments indicates that the system is workable, i.e., "when the Nation sees the " 
need for a change, it is willing to alter the fundamental charter of·-"' 
government." 122 The requirement of extraordinary majorities makes amend-~!: 
ment more difficult, but that expresses the will of the sovereign people that '':.' 
fundamental constitutional principles should not easily be changed, not even ,., 
by themselves. As Justice Rehnquist expressed it, "A mere change in public 
opinion since the adoption of the Constitution, unaccompanied by a constitu­
tional amendment, should not change the meaning of the Constitution. A merely 
temporary majoritarian groundswell should not abrogate some individual liberty 
truly protected by the Constitution." 121 

His concept of popular sovereignty is also heavy with moral implications. 
While fundamentally a charter of government; the Constitution also incorporates ·"·­
substantive values, such as freedom of expression and political equality, 124 which 
were of special importance to the Framers. The inherent nature of these values 
is less important than the fact of their inclusion in the document, however, 
because they derive their claim to judicial protection not from any intrinsic 
"moral rightness" but from their adoption by the people as part of the funda­
mental charter. The Bill of Rights, for example, embodies guarantees of indivi­
dual freedom against action by the federal and state governments. The impor­
tance of these guarantees has been vastly expanded by the judiciary in recent 
decades. But if a constitutional majority were to succeed in repealing the first 
ten amendments, there would be nothing in the Constitution or its underlying 

'"Government by Cliche, supra note 78, at 384. 

'"See, e.g., J. ELY.supra note 83. at 46 n.115_ 

"'Government by Cliche, supra note 78, at 387. 

"'Living Constiturion, supra note 78, at 696-97. 

"'U.S. Co,sT amend. I; L'.S. CO>.;ST amend XIV. Even these amendments, according to Professor Ely, 
may be better explained in terms of structure and process than in terms of substantive values. See. J. 
ELY. supra note 83, at 93-94, 98 (1980). Similarly, in Holt Civic Club v. City of Tuscaloosa, 439 U.S. 
60, 73-74 (1978), Justice Rehnquist responded IO appellants' claim that alternative forms of municipal 

,,,·, 

administration would be more "practical" than Alabama's by reference to the principle of popular .,· 
sovereignty: ~ 

From a political science standpoint. appellants' suggestions mav be sound, but this Court does l} 
not sit to determine whether Alabama has chosen the soundest or most practical form of internal ~ 
government possible_ Authority to make those judgments resides in the state legislature, and Alabama :1-.·. __ · 

citizens are free to urge their proposals to that body. 
id. See also, Living Constitution, supra note 78, at 704. 



Spring, 1983] REHNQUIST JUDICIAL PHILOSOPHY 575 

philosophy to "make this an illegal, an immoral, or an improper act." 121 "It 
might well be an unwise one, but in a system based on 'government of the 
people, by the people, and for the people,' there is no appeal to any higher 
forum or court than a forum which properly and accurately reflects their will." 1

'
6 

This rather startling assertion illustrates the essential difference between "a 
system based on majority rule" and one arising from a "more elitist or 
philosophical notion of 'natural law' or 'government by the judiciary .... ' " 117 

Justice Rehnquist thus rejects natural law, "fundamental rights," and every 
other standard of politically or judicially enforceable moral rightness indepen­
dent of the Constitution. Only the sovereign - the people - can confer 
legitimacy upon rights, liberties, and laws, at least to the extent that ·such values 
are judicially cognizable. This is true not only of constitutional principles, but 
also of enacted laws, which "take on a form of moral goodness because they 
have been enacted into positive law." 1 '~ On this point he is insistent: "It is 
the fact of their enactment that gives them whatever moral claim they have 
upon us as a society .. . and not any independent virtue they may have in 
any particular citizen's own scale of value." 1

H 

Justice Rehnquist, of course, recognizes that moral values derived from 
other sources create imperatives for individual citizens. He does not assert that 
all morality inheres in majority judgments. Neither the relatively permanent 
judgments embodied in the Constitution nor the somewhat more transie·nt 
judgments produced by the shifting popular majorities in national, state, and 
local legislative bodies have such a monopoly of virtue . Quite the contrary, 
"individual moral judgments ... are without doubt the most common and 
most powerful wellsprings for action when one believes that questions of right 
and wrong are in vol\ ed ." m But values held by an individual, or even by many 
individuals, have no claim upon the society as a whole until they have been 
embodied in legislative enactment or constitutional amendment . To this prin­
ciple to Justice is fully committed: "I know of no other method compatible 
with political theory basic to democratic society by which one's own conscien­
tious belief may be translated into positive law and thereby obtain the only 
general moral imprimatur permissible in a pluralistic, democratic society." 1

J
1 

The "majority rule" principle has one obvious implication for judicial 
decision-making: courts should def er to the decisions of legislatures as the current 

" 'Go•·ernment by Cliche. supra note 78, at 391. 

'' 'Id. 

'" Id. a1 390-91. 

"'lfring Constitution, supra note 78, at 704 . 

'' 'Id. For a biting a11ack on thi s position a~ "moral relatiYism. "' see Justice, supra note 44, at 19. The 
critique by Judge William Justice is an:urate in the sense that laws (and the C-onsti1u1ion) may be changed 
and consequently work a change in the substance of the rule~ having "moral claim ... upon us as a society ." 
Id. at 27 . The critique may be a lillle unfair, however . in some of the more extreme impli.:ations it draws . 

" 'li•·ing Constitution , supra note 78, at. 705. 

'"Id. 
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voice of the people except when the legislation clearly runs afoul of a constii..,.~ 
tional provision (or perhaps some principle implicit in the "constitutional plan"~t~ 
The philosophy of deference to majority rule is explicit in Justice Rehnquist'r~i 
opinions dealing with both state and federal legislation, particularly in ~~:: 
involving an equal protection challenge. A recent illustration of his deference/~ 

'"i 
to congressional enactments is Railroad Retiremenr Board v. Frirz, 132 in whic:b'i:: 
he wrote for the Court upholding a section of the Railroad Retirement Acf~ 
of 1974 that reduced potential benefits for some members of the system. In '· 
a typical Rehnquist equal protection analysis, he observed, "Where, as here, 
there are plausible reasons for Congress' action, our inquiry is at an end."ut 1. 
Inevitably, when people are classified for benefits, " 'some persons who hav(} 
an almost equally strong claim to favored treatment [will] be placed on dif-1 
f erent sides of the line' ... and the fact that the line might have been drawn~: 

"!:! 
differently at some points is a matter for legislative, rather than judicial, 'i _, 

~~ consideration." 13
• •· ........ 

More often, principles of deferential scrutiny are enunciated in cases relating 
to decisions of state and local bodies. For example, his dissent in Furman v. 
Georgia' ;• (which invalidated the Georgia death penalty as cruel and unusual 
punishment) leaned heavily on the majority rule rationale: "The Court's . 
judgments today strike down a penalty that our NaJion's legislators have thought ,; 
necessary since our country was· founded." 1 36 While admitting that "over~ 
rea.chi~~ by the legis~ative and executiv~ b~anches ma~ result in the sacri~OO:~~ 
of md1v1dual protections that the Const1tut1on was designed to secure against:t 

. ''£ 
action of the State," he insisted that the "judicial overreaching" evident in J 
this decision sacrificed "the equally important right of the people to govern '. 
themselves."' 3 ' His dissent in Trimble v. Gordon' 38 provides another exposi- -~ 
tion of the same theme in the context of a 5-4 decision invalidating an Illinois 
law barring intestate inheritance by illegitimate children from their fathers . Policy 
decisions, the Justice said, are to be made by the people through their elected . 
representati,·es, and not by judges. The Court has no warrant to second guess 
legislative decisions or to judge the wisdom or adequacy of the measures enacted , 
by the majority. The "Constitutional Convention in 1787 rejected the idea that · 
members of the federal judiciary should sit on a council of revision and veto ., 
laws which it considered unwise," 139 and the "Civil War Amendments" did . 
not reverse that decision. 1•

0 

' " 449 U.S. 166 (1980). 

'" Id. at 179. 

"'Id. at 179 (quoting ~atthews v. Diaz, 426 U .S. 67 , 83-84 (1976)) . 

"'408 U.S. 238 (1972). 

"'Id. at 465 (Rehnquist, J ., dissenting). 

" ' Id. at 470 (Rehnquist. J., dissenting). 

• J1430 u .s. 762 . 777 (1977). 

"'Id. at 778 (Rehnquist, J., dissenting). 

'.''Id. (Rehnquist, J., dissenting) . The proposition that policy judgments are for legislatures , not the couns, 
is a theme often repeated in his opinions. See, e.g ., Kelley v. Johnson, 425 U.S. 238 !1976) . "Neither 
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Justice Rehnquist's attitude of deference to state legislatures undoubtedly 
~-iw\\'s through most strongly in his application of the "rational basis'' test in 
l'qual protection cases such as Trimble v. Gordon. i• i By 1976 this tendency 
had already become so pronounced that Shapiro felt justified in saying Justice 
Rehnquist was using the rational basis test as "a label to describe a preordained 
result." 142 However characterized, the equal protection cases clearly reflect 
Justice Rehnquist's allegiance to sovereignty of the people, exercised through 
"majority rule," as the foundation principle of the Constitution. Many people 
h;l\·e found the equal protection clause of the fourteenth amendment explicit 
enough to justify a broad range of restrictions on legislatures, but Justice Rehn­
quist has been unwilling to give it that effect. He finds in the history of the 
amendment no intent to invalidate state enactments for any reason other than 
im·idious discrimination on the basis of race or similar irrelevant and irrational 
lTiteria. i• 3 The sovereign will of the people, as expressed through their legislative 
decisions, must be honored unless necessary to prevent the discrimination which 
[he people sought to remedy in ratifying the fourteenth amendment. So Jong 
a' the legislative judgment is not completely arbitrary or irrational, and the 
type of invidious discrimination targeted by the amendment does not exist, the 
Court should not second guess the legislature. Justice Rehnquist has ne\·er \'Oted 
[C1 in\'a)idate a statute after applying the rational basis test. partly because srate 
legislatures, made up of men and women at least clever enough to get themseh es 
elected by popular vote, generally do not make their decisions arbitrarily and 
irrationally. i•• 

1hi' Court. the Court of Appeals, nor the District Court is in a position IO weigh the poli'' argument< 
in fa, or of and against a rule regulating hairstyles .... " Id. at 248 . In Ri,hardson ' . Ramirez . 41~ L'.S 
~~ ( 19"4) Rehnquist seated· 

Pressed upon u' by respondents, and by amici curiae. are conten iions that the,c nc' !i,' ~. ' arc 
outmoded. and that the more modern ,·ie11· i< that it i< e-sentia l IO the proces' of rehari: itating 
the e~ - felon that he be returned IO hi' role in society a< a full' par11c' ipating -:iti 7en whe r. he ha; 
completed the sen·ing of hi > term. We would by no meam di _,,,1unt the«· argumeni; if add re<scd 
to the legislati,·e forum which may properly weigh and balance them against 1h,1;c ad,a nced in 
;upport of California's present constitutional pro,·isiom. But it i< nc1t fL1 r us to chOL"e L'ne set of 
values o'er the other. If respondents are correct. and the ,·in' which they advocate i> indeed the 
more enlighrened and sensible one. presumabJ, the people oft he State of California 11 ill ul timately 
come around to that point of ,je"- . And if they do nor do so. thei r failure is some eviden.-e. at 
least, of the fact that there are rwo side> 10 the argument . 

Id. at 55. 

' He fir~.r articulated his view of the rational basi' standard in Weber' . Aetna Casual!\ and SuretY Co .. 
406 l! .S. 164 ( 1972). where he obsened rhat "the Equal Prorection Clause of the Fourt;enth Amendmen1 
r~quires nei1her tha1 state enactmcni' be 'logical ' nor does it require that they be 'jmt' in the ,,,mm0n 
meaning of those term< . It requires only that there be ;ome concei1able set of fact> tha: ma~ ju<ti l\ the 
da'Sification in,oh·ed." Id. at 18~ (Rehnquisr, J., dissenting). for other exampb of his deferent ial equal 
rrotcc.:tion analysi,, see Zobel'" Williams , 102 S. Ct. 2309, 2323 (1982) (Rehnquisr, J., dissenting) : Rostker 
' · Goldberg, 453 U.S. 57 (1981): J..:assel ' " Consolidaird Freighll~ay< Corp of Delawa re. 450 L.S. 662, 
687 (1981) (Rehnquist, J .. dissenting); Michael M. 1 . Superior Court. 4~0 U.S. 464 (19!\J); Railroad 
Retirement Bd. v. Frirz, 449 U.S. 166 (1980); Craig v. Boren, 429 U.S. 190, 217 (1976) (Rehnquist . J . , 
dissenting); Kelley v. Johnson, 425 U.S. 238 (1976); Jimenez v. \\'einberger, 417 U.S. 628, (19~4) (Rehnquist, 
.I., dissenting); Department of Agriculture 1 . Moreno, 413 U.S . 528. 545 ( 1978) (Rehnquist. J .. di>senting). 
8111 see Mills v. Hablue1 zel, 102 S. Ct. 1549 (1982). 

'"Shapiro, supra nore 40, at 308 . 

"'see, e.g., Trimble v. Gordon , 430 U.S. at 779-80 (Rehnquist , J., di,sentingl . 

'"Justice Rehnqui st did sugges1 in Roe' · Wade, 410 U.S . 113, 173 (19~3) (Rehnquist. J .. dis;enting), 
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Justice Rehnquist's propensity to defer to legislative judgment, then, ii~/: 

grounded in his concept of the sovereignty of the people in the constitution.t _.: 
scheme. Since it is inevitable that the Court will occasionaliy err, it is better --
to err in sustaining a state law than in invalidating it . This is true beca\lle ;, 

[a]n error in mistakenly sustaining the constitutionality of a particular-':,:_ 
enactment, while wrongfully depriving the individual of a right secured .... _ 
to him by the Constitution, nonetheless does so by simply letting stand 
a duly enacted law of a democratically chosen legislative body. The error 
resulting from a mistaken upholding of an individual's constitutional claim -
against the validity of a legislative enactment is a good deal more serious. 
For the result in such a case is not to leave standing a law duly enacted 
by a representative assembly, but to impose upon the Nation the judicial 
fiat of a majority of a court of judges whose connection with the popular 
will is remote at best. 1•

1 

C. The Function of Judicial Review 

Justice Rehnquist's vision of the judicial review function may be better 
understood if examined with reference to three persisting issues which have 
troubled the Court almost from the beginning. The first issue is the legitimacy 
of judicial review itself. From Justice Marshall's opinion in Marbury v. 
Madison" 6 and Justice Gibson's dissent in Eakins v. Raubw to the Hand­
Wechsler debate 148 in the mid-twentieth century, commentators have disagreed 
whether the Constitution grants any authority to the judicial branch to review 
the constitutional judgments of its coordinate branches. 1•

9 As a practical matter 
the issue has long since been resolved in favor of judicial review, although 
challenges to the Supreme Court as the exclusive and ultimate interpreter of 
the Constitution continue to be raised. 1 !o Justice Rehnquist's views on this issue 

that a statute prohibiting an abonion e'en if the mother's life "ere in danger would be ;uffi.:iently irrational 
to be in,alid. Needless to say, such a law did not exist in the statutes of any state . 

" ' Furman v_ Georgia, 408 U.S. 238, 468 (1972) (Rehnquist, J .• dis>enting). 

'"5 U.S. (I Cranch) 137 (1803)_ 

•··12 Serg. & Rawle 330 (Pa . 1825) . 

"'Judge Learned Hand insisted that the Constitution did not gi,-c the court> i!Uthority to re' iew the decisions 
of Congress. and indeed that such authority was inconsi~ten1 with ,eparation of po ,H·rs . He found 
justification for the Supreme Court'> assumption of judicial revie" only in the practical need to keep 
the new go,ernment from foundering. As a result the power should be exer ci ~ed on!' when absolutely 
necessary. L. HAND. THE Btu Or RIGHTS 1-30 (1958) . Professor Wechsler replied that the ro"er of judicial 
review is grounded in the anicle VI Supremacy Clause and in aniclc Ill_ Wechsler, Toward .\eurral Principles 
of Cons1iturionol Low, 73 HARV L. RH I (1959) . 

"'Most of the debate has centered around the Court ' s power to re1 ie,1 the actiom of a coordinate branch 
of the federal government. The capacity of the Court 10 imalidate stale legislativl" de.;-isions. a power 
early recognized in Martin 1. Hunter's Lessee, 14 U.S. (I Wheat.) 304 (1816), ha' bee" much less 
controverted. As one commentator has stated, "(T}here is nothing in our entire go,ernmental structure 
which has a more leak-proof claim to legitimacy than the function of the courts in reviewing state acts 
for federal unconstitutionality ." C. BLACI\ . supra note 83, at 74 (1969) _ See also L. TRtlll: . A~tERICAi'I 
CONST!TL"Tl01'AL LAW 11-13 (1978) . 
1" See, e.g., Gunther, Judicial Hegemony and Legislative Autonomy: The .l\'ixon Cose and the /1111"-'ochment 
Process, 22 U .C.L.A . L. Rf\' _ 30 (1974) . Perhaps the most expansiw statement by the modern Court m 
support of its own authority for judicial review is found in Coover 1-. Aaron . 358 CS I (19~;;), a case 
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11 ill be briefly examined below because they shed light on his attitude toward 
1 he proper scope and conduct of judicial review. 

The second issue is the alleged conflict between judicial re\'iew and the 
concept of majority rule. This issue raises the question whether the power of 

i non-elected judges to review and invalidate popularly enacted legislation is con­
,j,tcnt with our democratic system of government. It also has generated a fair 
~1mount of debate in recent years 151 and is closely related to the issue of 
lq~itimacy. If judicial review is undemocratic and undercuts popular respon­
'ibility, it is inconsistent with the fundamental constitutional principle of 
majority rule. Could those who framed and ratified the Constitution ha\·e 
intended such an inconsistency? 1 

l" On the other hand, the Constitution con­
tains a number of obvious checks on the power of transient majorities, including 
the long, staggered terms of Senators, the indirect election of President and 
Senate, and the oft noted system of checks and balances embodied in the separa­
tion of powers. 153 Judicial review could therefore be seen as another bulwark 
a&ainst the tyranny of the majority, and quite consistent with the overall con­
't itutional plan. 

The third issue centers on the proper standards of judicial review. Must 
judges look to the explicit (or at least clearly implicit) \'alues embodied in the 
Constitution? Or may they go beyond the language avd substance of the Con­
stitution to find guidance in such sources as natural law, "general principles 
of law and reason," 15

' values "implicit in the concept of ordered liberty," 155 

"e\·olving standards of decency" 116 and "basic national ideals of individual 
liberty and fair treatment, even when the content of these ideals is not expressed 
a~ a matter of positive law in the written Constitution"?'l' 

Justice Rehnquist 's positions on these three issues form a consistent theory 
or judicial review. In brief, he believes that judicial re\·iew is legitimate, as long 

;,:;,;n> out of the ancmpr by· Ar~ansas go,ernor Or\'a} Faubus 10 block imrlementation of a de<efre~Jtil'n 
rlan for Lillie Rod publi' schools. · . 

· See. e.g., JLDtU."'t RHtEll A>.;D THE St'PRE,1E CouRT (l. Le,·y ed. 1967) [hereinafter cited as J~ DJCL~l 
RE 1 ;r11 (Le,·y ed.)]. For statement< of the view that judi,ial re\'ie11 is undemonatic, see Commager, 
lud1ctal Rel'le•" and Democracy, in JLotct.<\l RHtE\1 (Le"y ed.); Thayer. The Origin and Scope of the 
.4111erico11 Docrrine of Cons1i1u1ional Law, in JuDJC!Al. Rn lfW (levy ed.). For defeme> of the demo.-rati' 
t;a; ure of judicia l revie11. Sl'I' c. Bt/\C~. JR .. THE PEOPI f "''D TH~ COL'Rl : JL'DICI .\l Rn IE\\' IN/\ DE\ll)(R.\l'\ 
I I %0); J. CHOP~ R. Jt·111ctAt Rc1·1Ew "''D THE NA T!Oi'AL Pot 1T1c111 P1tuCES~ 4-10 ( 1980); J. Et Y. suprc no1e 
8<. at 73-104; Ro>tow, The Democratic Character of Judicial Rt'1·ieu, in JL DtCJ..\l Rn I[\\ (le' y ed . ). 

'Sec Commager, s11pra note 151, at 64; Thayer, supra note 151. 

· 'C. BEARD. AN EcoNO.\!tc J!..:TrRPl!rTATlON or Tm CoNsT1n·r1or-; 156-64 ( 1935); sec also, THr Frnrn \U<r . 

'\o;. 47, 48 , 49 \] . Madi>on) (B. Wright ed. 1961). 

''Calder '" Bull. 3 U.S. (3 Dall . ) 386, 388 (1798). 

'"Palko, .. Connecticut, 30:! U.S. 319, 325 (1937). 

' ''Trop 1·. Dulle>, 356 U.S. 86, JOI (1968). 

' "Grey, Do We Jlavt' an Unwri11e11 Cons1i1u1ion?, 27 S1 "'" L. Rn 70~. 706 (1975). Some wri1er> ha1e 
rnntended that "higher law" concept~ are in fal:t implicit in !he Constilution. See Corwin, 7J1e "Hi-.ht'r 
Lau"' Background of American Cons1iturional Lav.', 42 H . .\R\. L. Rn 149, 365 (1928-29); Gre). s11pra, 
at 703; Grey. Origim of the Unwri11e11 Constitution: Fundamental Lall' in American Re1•olutionary Thou,~ht, 
)(I SlAS. L. Rll 843 (1978). 
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as the Court confines itself to the language and intent of the Constitution. To:3 
that extent it is also democratic, for in pref erring the terms of the Constitution :l 
over a legislative enactment, the Court is merely giving effect to the highest ·j 
expression of the people's will. Thus, judicial review is both legitimate and~ 
democratic, so long as the standard of that review reflects the true meaning :; 
of the Constitution . Each of these positions will be elaborated in the followmg· ·~ 

:~ 

discussion. ';~ 
·~ 

I. Legitimacy of Judicial Review ~~ 

Justice Rehnquist's justification for judicial review is borrowed directly~~ 
from the John Marshall rationale in Marbury v. Madison. 118 As restated in ~ 

r.; 
his University of Texas address, that rationale recognizes the people as the '..~ 

~ 

"ultimate source of authority in this Nation." 119 The people have conferred~ 
power upon the various governmental entities subject to specified limitations ~ 
and a reservation of residual powers to themselves. As long as: · 

the popular branches of government - state legislatures, the Congress, 
and the Presidency - are operating within the authority granted to them 
by the Constitution, their judgment and not that of the Court must 
obviously prevail. When these branches overstep the authority granted 
to them by the Constitution, in the case of the President and the Con­
gress, or invade protected individual rights, and a constitutional challenge 
to their action is raised in a lawsuit brought in federal court, the Court 
must pref er the Constitution to the government acts. 160 

In another address, Justice Rehnquist quoted directly from the Marshall opinion 
in making a similar point: 

The distinction between a government with limited and unlimited powers 
is abolished, if those limits do not confine the persons on whom they are 
imposed, and if acts prohibited and acts allowed, are of equal obligation . . · 
It is a proposition too plain to be contested, that the constitution con- ·· 
trols any legislative act repugnant to it; or, that the legislature may alter ; 
the constitution by an ordinary act. 161 j 

In sum, the Court is to decide controversies according to law. Since the 
Constitution is the supreme law of the land, it must take precedence over any 
other laws, including congressional enactments. Not only is the Court permitted 
such review, but, in light of its oath to uphold the Constitution, it must review 

"'5 U.S. (I Cranch) 137 (1803) . Justice Rehnquist refers to the rationale of this opinion in all his addresses 
on this topic. See, e.g., Ac1 Well Your Par1, supra note 78, at 47 ; Government by Cliche. supra note 
78, at 389; Living Cons1i1ution, supra note 78, at 696; Politico! 8011/es, supra note 78, at 835. It also 
appears in his opinions, e.g .. Furman v. Georgia, 408 U .S. 238, 466 (1972) (Rehnquist, J., dissenting) . 

"'Lfring Constitution, supra note 78, at 696. 

"
0ld. Presumably the same rationale would apply to judicial review of state acts, although Marbury v. 

Madison was concerned with an act of Congres~ . . 

•••Government by Cliche, supra note 78, at 389 (quoting Marbury v. Madison, 5 U.S. (I Cranch) 137, 
I 76-77 (1803)) . 
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the constitutionality of legislative enactments in order to give effect to the limita-
1ions on governmental power ordained by the people. 

2. The Democratic Nature of Judicial Review 

That brief summation of the Marshall-Rehnquist rationale for judicial 
re\'iew provides the core of the argument that judicial review need not conflict 
\\ilh the principle of majority rule. Judicial review is consistent with democratic 
1heory because courts are merely carrying out the will of the people when they 
Jeclare unconstitutional an Act of Congress or a law passed by a state legislature 
\1 hich violates that Constitution . 162 The people truly established a republican 
go\·ernment based on majority rule, but they also recognized the dangers of 
a potentially tyrannical majority. Hence they placed in the Bill of Rights, and 
elsewhere in the Constitution, certain safeguards and constraints on the rule 
of the majority. These constraints, though enforced by the courts through the 
process of judicial review, have been imposed by the people . Thus the judges 
do not restrain the people (or, more commonly, their chosen representati\ es); 
rather, the Constitution does . Since the Constitution was ordained by the people, 
the people are ultimately restraining themseh es by institutionalized checks upon 
the excesses of temporary majorities. 10

; 

This justification for judicial review in a democratic society has weaknesses 
to be sure. For one thinf'., most constitutional provisions represent the voice 
of people from another (entury . Their preferences may bear no relationship 
10 the will of the people today, other than the absence of an extraordinary 
majority sufficiently aroused to comply with the requisites for constitutional 
amendment. For another, "there is obviously wide room for honest difference 
of opinion over ~he meaning of the general phrases in the Constitution.'· ••• 
This generality of language virtually requires the Court to provide substanti\ e 
~·ontent to the Constitution . The same is true of changed conditions no1 con­
templated by the framers. Nevertheless, the idea that judicial review should 
effectuate the will of the people as expressed in the Constitution has a certain 
compelling logic - a logic recognized even by those who would not limit judicial 
re\'iew to expounding ideals found within the four corners of the written 
Constitution . 1 6 ~ 

·: u "ing Cons1i1111ion, supru note 78, at 697. See also. Co 1-ernmen1 by Cliche, supru note~~. at 391 : 
,.Jo H'e// Your Par1. supru note 78, at 47 . 

· ·see. e.g .. Li1·inJ!. Consriwrion. supra note 78 , at 696 . 

·· 1.im1g Constirurion, supra note 78, at 697 ; see also, C o 1ernmen1 by Clichr , supra not e ~~ . at 391 . 

" Thu, , Profe~sor Thoma~ Grey , an arti.:ula1c advocate of a more expansive , non-interpreti,·ist arrwa.: h. 
ha ; >lated: 

The rationak'' chief virtue is that it suppom judicial re view wh ile answering the charge 1ha1 
lhe prac1ice i' undemocratic ... . [W)hen a court strikes down a popular statute or practice a s 
uncomtitutional. it ma y also reply 10 the resulting public ou1cry : "\\'e didn '1 do il - you did ." 
The people ha' r chosen tht principle that the statute or practice \'io!a1ed, ha1-r designated it a s 
fundamental, and ha1c wri1ten it down in the tex1 of the Constitution for the judge; to interrrel 
and apply. 

Grey, Do We Hai·e an l)nwri11en Constirution ?, 27 S1A-.; . L. Rn 703, 705 (1975) . See also. Berger, 
Go"ernmenr by Judician: John Han Ely's /m·i1a1ion, 54 lr-:o. L.J . 277 , 281-82 (1979}; Strong . Bi.-entennial 
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v. STANDARDS OF CONST!Tl'Tl01'AL ADJUDICATION: 

JL"STICE REHNQCIST'S l:-.:TERPRETIVIS\1 

To place Justice Rehnquist's approach to constitutional adjudication in 
perspective, a brief conceptual digression into the recently vigorous debate over 
"interpretivism" vs. "non-interpretivism" may be helpful. 160 lnterpretivism 
is the position that "judges deciding constitutional issues should confine 
themselves to enforcing values or norms that are stated or very clearly implicit 
in the written Constitution," while nonimerpretivism embodies "the contrary 
view that courts should go beyond that set of references and enforce values 
or norms that cannot be discovered within the four corners of the document." 16

' 

The non-interpretive view recognizes the importance of constitutional text and 
historical intentions and generally concedes that explicit constitutional text can­
not be nullified by unwritten "higher law" principles or appeals to "funda­
mental" societal values . 168 But it does insist that constitutional text may be 
supplemented by unwritten principles - whether denominated higher law, 
natural law, fundamental values, rights essential to the concept of ordered liberty 
or something else - as additional sources of constitutional doctrine. 169 The 
interpretive-noninterpretive distinction is frequently treated as a dichotomy, 
but most commentators recognize the existence of intermediate positions between 

Benchmark: Two Centuries of£\"olu1ion of Consiiluiional Processes, 5~ N.C.L. RE\" . I, I 14 (1976); 
Wright, Professor Bickel, The Scholarly Tradiiion, and Ihe Supreme Coun, 84 HARi" L. Rn. 769, 787-88 
(1971 ). . 

"'As John Harr Ely explains. this persisting dicho1omy in constitutional theory has undergone name changes 
through 1he years. "Strict .:omtrucrionism" is a 1erm that might be used to designate something like 
interpre1ivism , but Ely discard> it be.:ause of it s conno1a1ion>, especially in the Nixon years, of "judgments 
that will please political consena1i1 es." J. Et Y. supra note 8~. at I. The interpreti1 ism-nonimerpretivism 
dichotomy is similar to the one between po,iti1·ism and n:itural la"; 1har is. "[i}nterpreti1·ism is about 
the same thing as positi1·ism. and natural law approache' are surely one form of noninterpretivism ." Id. 
(emphasis in original). Eli prefer< imerpreti1·ism and noninterpreti1 ism 01er these older terms because 
the older terms "ha1e acquired baggage that can mi,Je:id ... Id . 

The end of such terminol o~i.:al ewlu1ion i' no1 in -ii;hr. A; the admined cost of "proliferating 
neolog isms ,,. Paul Brest ha; sugge,1ed the use ot "ori~i n afom" and "nonoriginalism" 10 designate the 
same two concepts. Brest states : "\'inuallv all mode' of .:on>titutional decisionmaking, including those 
endor>ed by Professor Ely. require interpretation. The differences he in what is bein£ interpreted, and 
I use the ierm 'originalism · to describe the inierpretation of te\t and original history as distinguished, 
for example, from the interpretation of precedents and ,,,.:ial values." Brest, The Misconceived Quest 
fur Ihe Original Understandin[i. 60 B.l 1.L. R1.1 2Q.l. 2(~ n. I (19801 

'"J. EL). supra note 83, at I. Ser also Ely, Consriiu11011al lnrerpre11rism: !Is Allure and Impossibility, 
53 ho . L.J. 399 (1978). Ely's definition follows that ,uggN<'d by Gre~. Grey, Do We Ha1·e an Unwriften 
Constiiuiion?, 27 ST.-"'· L. Rt 1 70_1 (1975) . Bresi"> defini1i,,n of "originali>m" i, generally similar. Brest, 
supra note 166, at 204 . Lind·, "texrualism" is also analc1g,,u, to "interpretivism" and "originalism." 
Lind, supra note 39, at 102. 

"'See Grey, Ong ins of the l../m.-riffen Consriruiion: Fundamenial Law in American Rel'oluiionary Thought, 
30 STA' L. REI . 843, 844 ( 1978). In support of the nonimerpretive position Grey elaborates his thesis 
of an original understanding pre1·ailing among the framer> of the Comtitution that "unwritten higher 
law principles had consti1u1ional status." Grey, Do We Ha1e an 1._;n.,..rilfen Constitution?. 27 STA~ . L. 
REV . 703, 717 (1975). For a more extreme version of noninterpretivism which treats the "text and original 
history as important but not ne.:essarily authoritative," see Brest, supra note 166, at 228 & passim. 

'"for recent expressions of this viewpoint, other than Grey and Brest, see A. Cox. THE ROLE OF THE 
SCPREME COURT tr- A~IERICA" Go\"ER,~IE"T (1976); Black, The Unfinished Business of the Warren Court, 
46 WASH . L. RH I, 31-45 (1970): Perry, Abortion. The Puhlic /t.forals and the Police Power: The Ethical 
Function of Subs1anti1·e Due Process, 23 U .C.L.A. L. REI 689 ( 1976). See also Peebles, A Call Io High 
Debaie: The Organic Consiiiuiion in /Is Formaiire Era. 1890-1920, 52 U. COLO. L. REV. 49 (1980). 
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the most literal, "clause-bound" interpretivism and the forms of noninter­
pretivism most heavily laden with values extraneous to the Constitution. 1 ~ 0 

Given these definitions we have no hesitation in classifying Justice Rehn­
quist as interpretivist. His published comments leave no doubt of his convic­
tion that judicial review loses all legitimacy when it departs from the language 
and intent of the basic document: 

Once we have abandoned the idea that the authority of the courts to declare 
laws unconstitutional is somehow tied to the language of the Constitu­
tion that the people adopted, a judiciary exercising the power of judicial 
review appears in quite a different light. Judges then are no longer the 
keepers of the covenant; instead they are a small group of fortunately 
situated people with a ro\'ing commission to second-guess Congress, state 
legislatures, and state and federal administrati\'e officers concerning what 
is best for the country. 1 " 

For him any right protected by the Cou11 against majority action must be "found 
in the language of the Constitution and not elsewhere,"'·' and he has frequently 
expressed concern that judges may too often be looking "else\\ here." ·' The 
Civil \Var amendments, with their extremely broad language, hm·e posed a con­
stant temptation for Courts to fill in the details by resort to extra-constitutional 
values. When "provisions of the Constitution are so broad and so capable of 
differing interpretation ... few mortals who occupy the position of judges 
can be wholly free of the temptation to read into such a document their own 
personal prejudices and predilections.""" Too often the broad pro\ isions of 
these amendments have become a general warrant for social problem-solving 
by the Court, in which judges simply end up imposing their personal moral 
and ~ocial preferences on others. This, in fact, becomes almost inevitable when 
the justices loose themseh·es from the moorings of the language and intent of 
those who framed the Constitution and its amendments .. , 

'"Ely identifies "clause-bound interpreti\'ism" with the extreme \'in' that pro'i~ion' of the Constitution 
are self-contained units to be comtrued without inje.:tion of content from ou:,ide the pro' i>ion. El) had 
aligned himself with the interpreti\'im (although not of the extreme \'aricty). Ely. The Wag<'.' of Crying 
Wolf: A Comment on Roe 1·. Wade. 82 YAt E L.J. 920 (1973) By 1978 he had reluctantly moved closer 
to the noninterpretive position. Sec Ely. Consritutional lmerprrtii·ism: /1.1 A//urt' and fmpossil>i/i1y. supra 
note 167. For other statements of a noninterpreti\'is1 viewp0int, see R. BERGE~. Go\"ER-.:\lf'-' Bl Jt'DJC'tAR\' 
(1977); B0rk. Seutral Principle.1 and Some Firs/ Amendment Problems, 4" ho . L.J. 1 (1971 ); Linde, 
Judges, Criric.<. and the Rea/i.11 Tradition. 82 YAI r L.J. 227 (I 972); Monaghan, Of "liberty" and 
"Propertr, "62 CoR'JfI.1. L. Re' . 405 (1977): S1rong, Bicen1en11ial Benchmark : Ti..·o Centurie) of Ernl111ion 
of Cons1i111rio11al Processes. 55 N.C.L. Rr, . 1 (1976). 

' " Li1•ing Cansti1111ion, supra note 78, a1 698. 

'"Weber'· Aetna Casualty and Surety Co .• 406 U.S. 164, 179 (1972) (Rehnqui>t. J., di»enting). 

'"See, e.g .. Care''" Population Sen·ice~ International, 4Jl U.S 678. 717 (19~~) (Rehnquist. J., dissenting); 
Robem '·Louisiana, 431 U.S. 63J, 642 (1977} (Rehnquist, J., dissenting); Act Well four Purt, supra 
note 78, at -1-1. -15, 47; Gon·rnment by Cliche, supra note 78, at 391; Li1·ing Consti1u1ion, supra note 78, 
a1 697-98, 702. 

"'Governm1•n1 by Cliche, supra note 78. at 391. 

'""It sh0uld n,1t be easy for any indi\'idual or group of indi\'iduab to impose by Jaw their 1alue judgments 
upon fell0w citizem who may disagree with those judgments. Indeed. it should not be easier just because 
Ihe indil'idua! in question is a judge." Lil'ing Cons1itu1io11, supra note 78 at 705-06. 
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Although Justice Rehnquist's utterances place him squarely in the "inter-~ 

pretivist" camp, he is not what Ely calls the "clause-bound" interpretivist. 17' , 

Rather his approach, again using Ely's characterization of intepretivism, "might'. 
admit that a number of constitutional phrases cannot intelligibly be given con- 5 
tent solely on the basis of their language and surrounding legislative history,~ 
indeed that certain of them seem on their face to call for an injection of con-·~ 
tent from some source beyond the provision, but hold nonetheless that the theory · 
one employs to supply that content should be derived from the general themes · 
of the entire constitutional document and not from some source entirely beyond 
its four corners." 177 This is roughly synonymous \\ith Grey's "pure interpretive" : 
model, which: 

contemplates that the courts may look through the sometimes opaque text · 
to the purposes behind it in determining constitutional norms. Normative 
inferences may be drawn from silences and omissions, from structures 
and relationshps, as well as explicit commands .... 

What distinguishes the exponent of the pure interpretive model is his 
insistence that the only norms used in constitutional adjudication must 
be those inferable from the text - that the Constitution must not be seen 
as licensing courts to articulate and apply contemporary norms not 
demonstrably expressed or implied by the framers. 178 

These excerpts from Ely and Grey capsulize remarkably well the tests of con­
stitutionality that Justice Rehnquist has identified. His insistence that judicial 
review be "somehow tied to the language of the Constitution" 179 and that pro­
tected rights be "found in the language of the Constitution and not elsewhere" 110 

are the essence of the interpretive model. Taken in isolation, these comments 
might suggest an affinity with Ely's "clause-bound" interpretivism, or what 
Grey calls "literalism." ; i ' That impression is quickly dispelled, however, when 
his beliefs about the Constitution as a "fundamental charter" are taken into 
account. Reliance upon an "implicit ordering of relationships within the federal 
system" 112 which yields ''tacit postulates" having as much force as express con­
stitutional provisions 183 is clearly not consistent with the literalist, clause-bound 
approach to constitutional interpretation. It is, however, quite consistent with 

" 'According to Ely, the "clause-bound " approach suggest s "that the \'arious provisions of the Constitution 
be approached essentially as self-contained units and interpreted on the basis of their language, with whate\·er 
interpretive help the legislative history -:an pro\ide, without significant injection of content from outside. 
the pro\·ision ." J. ELY. supra note 83. ac 12-13 . 

'" Id. at 12 . Ely does not attribuce this position 10 Justice Rehnquist , but the authors think it accurately 
characterizes the Rehnquist approach to conscitutional adjudication. 

"'Grey , Do We Have an Unv.rinen Constitution .' . 27 S1 A'\ . L. RE\ 70j. 706 n.9 (1975). Grey would call 
"literalism " what El y call; "clause-bound" interpreti\irni. Id. 

"'Lil•ing Constitution, supra note 78, at 698. 

"'Weber v. Aetna Casualty & Surety Co., 406 U.S. at 179. 

" 'See supra note 170. 

'"Nevada Y. Hall, 440 U.S. 433, 433 (1979) (Rehnquist, J., dissenting) . 

" ' Id. 
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interpretation that relies upon "general themes of the entire constitutional 
Jocument" 11

• and draws normative inferences "from silences and omissions, 
from structures and relationships, as well as explicit commands." 1 s~ 

It is this structural approach to constitutional analysis that explains, and 
gi,·es consistency to, Rehnquist's frequently criticized decision in lv'arional 
LeaKue of Cities v. Usery, 186 which invalidated a federal law extending minimum 
11 age and maximum hours provisions to state and local governmental employees. 
Professor Shapiro cites this case as the prime example of Justice Rehnquist's 
failure to follow his own theory of constitutional interpretation. w Shapiro, 
however, construes the theory as requiring that a statute be invalidated only 
by reference to the language and intent of a particular constitutional text. 188 

When the Rehnquist philosophy is construed more broadly to include notions . 
of a constitutional plan, and the concept of state autonomy within that plan; 
the National League of Cities decision appears quite consistent with his self­
articulated philosophy of constitutional adjudication. His notions about the 
place of states in the federal system are in fact reasonably well articulated in 
the National League of Cities opinion. The analysis is not tied to the examina­
tion of any particular constitutional provisiop, except for a reference to the 
tenth amendment, 189 because none is specifically relevant to the wage and hour 
question. But his opinion leaves no doubt of the important role assigned to 
~tat es in the implicit ordering of constitutional relationships. 190 Perhaps the 
opinion was deficient in not referring specifically to other provisions of the 
Constitution from which state autonomy might be implied. Reference was made, 
however, to Fry v. United States 191 in which his ideas on the subject were more 
fully developed. 192 In Fry he had cited both the tenth and eleventh amendments 
as "examples of the understanding of those who drafted and ratified the Con-

"' J. E1 \ . supra note 83, at 12. 

'Grey, Do We Ha1·e an Unwriflen Constitution .', 27 ST>\S L. Rf\ i03. 706 n.9 (197~) . 

"'426 U.S. 833 (1976) 

··shapiro, supra note 61 , at 306-07. 

·''Id. For a statement of the Rehnquist philosophy he relies primarily on assenions in the Texas Law School 
address that judicial review must be "somehow tied to the language of the Constitution," Living 
Constitution. supra note 78, at 698. and must not go beyond "a generously fair reading of the language 
and intent of that document ... " Id. at 704. 

' ·The tenth amendment reserves undelegated powers "to the States respe.;:ti,ely, or to the people." U.S. 
Cr,,~T amend. X . 

. , Rehnqui>t states that: 
One undoubted attribute of stare so,·ereignty is the State's power to determine the v.age~ which shall 

be paid to tho>e whom they employ in order to carry out their governmental functions, v. hat hours those 
persons will work, and what compensation will be provided where these employee' may be called upon 
to work o,·errime . The question we must resolve here. then, is whether these determination, are "functions 
essential to separate and independent existence" ... (Coyle v. Smith, 211 U.S. 559, 580 (1911) (quoting 
lane County 1. Oregon, 74 U.S. (7 Wall . ) 71, 76 (1869))] so that Congress may not abrogate the State's 
Otherwise plenary authority ro make them. 
426 U.S. at 845-46. 

"'421 U.S. 542 (1975). 

'" 426 U.S at 843. See Fry, 421 U .S. at 549 (Rehnquist, J., dissenting). 
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stitution that the States were sovereign in many respects." 193 Thus, while the 
Justice might be faulted for not fully elaborating his rationale within the four l 
corners of the NaTional League of CiTies opinion, the allegation of failing to 
follow his own constitutional theory is surely not well taken. The decision is 
undeniably linked to the language and intent of the Constitution - the intent 
deducible from the Framers' understanding of state sovereignty. and constitu­
tionally to be implied at least from the tenth and eleventh amendments. One 
may disagree about the Framers' understanding, or the implications to be drawn 
from the two amendments, or the propriety of invalidating congressional enact­
ments on the basis of implied notions about the proper ordering of federal 
relationships. But there is no gainsaying thar these concepts are express and 
integral parts of Justice Rehnquist's theory of constitutional adjudication. 

One additional aspect of Justice Rehnquist 's philosophy requires mention 
- his attitude toward stare decisis. It is clear that he does not regard srnre 
decisis in constitutional cases as a principle of overriding importance. This was 
readily deducible from his testimony at the time of his nomination, 19

• and it 
has become increasingly apparent ever since. He specifically subscribes to the 
Brandeis philosophy 19

! that precedent need not be accorded as much weight 
in a constitutional case as in a statutory case. As Justice Rehnquist has repeated 
the rationale, "[I]f the Court is wrong on a question of constitutional law, 
Congress can't simply change it by a statute passed by the House and Senate. 
It requires the process of a constitutional amendment and an extraordinary 
majority, which is very difficult to do."' 96 If the Court makes a mistake on 
a statutory decision, on the other hand, Congress can correct that mistake with 
relative ease. In taking this point of view Justice Rehnquist may not be far 
from the prevailing attitude on the modern Court, although he is more 
outspoken that the rest in stating his willingness to reconsider and overrule 
precedent. 19

' 

VI. REH!'QL'IST or-,; POLITICAL IDEOLOGY 

Since his appointment 10 the Supreme Court Justice Rehnquist has not 
spoken out extra-judicially on the subject of his own political ideology. His 
pre-appointment utterances, canvassed thoroughly at rhe nomination hearings, 
are of course still on the record, and the tenor of those comments is distinctly 
in the mold of political conservatism. His written op1 :1ions since 1972, to the 
extent they have addressed questions subject to political controversy, have done 
nothing to dispel the conservative image. Arguments in support of state 

"'421 U.S. at 557 . See also Nevada ' . Hall , 440 U.S . 433 , 439 ( 1979). 

'"See Nominarion Hearings. supra noie 2. a1 16-86. 

"'Burne! v. Coronado Oil & Gas Co .. 285 U.S . 393, 405-11 (1932) (Brandei;, J .. disseniing). 

"'William H. Rehnquisr: A Profile of a Supreme Court Justice, I\. U. LAWS. April 9, 1975, at 11. 

'"See, e.g .. Fry v. Uniied States, 421 l.J.S. 542, 559 (197.5) (Rehnquist, J .• dissenting); Edelman v. Jordan 
415 U.S . 651, 671 (1974); Weber v. Aetna Casualty & Surety Co., 406 U.S . 164, 177 (1972) (Rehnquist. 
J .. dissent ·•ig). 
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sovereignty, a denial of most appeals from criminal con\'iction, and a narrow 
view of first amendment rights (and of civil liberties generally) have certainly 
been consistent with his previously expressed political opinions. 

While refraining from public discussion of his own ideological leanings, 
Justice Rehnquist has specifically recognized the rele,·ance of ideology to the 
judicial function. In a 1975 lecture on the subject of judicial independence, 
he observed that "most Presidents whom historians regard as 'strong' Presidents 
considered what political, social and legal philosophy their Supreme Court 
nominees would follow after donning their judicial robes. The fact that 
Presidents have frequently been disappointed in their expectations does· not 
detract from the fact that they properly considered the matter." ,q This modest 
endorsement of ideology as a relevant factor in judicial selection was presumably 
not intended as carte blanche for a judge to indulge his ideological bent in 
disregard of all constitutional principle. At the hearings on his nomination, 
he expressed a hope that he would dissociate his personal preferences "to the 
greatest extent possible" from his role as a judge. 199 His whole self-articulated 
judicial philosophy exalts a "neutral principles" approach and denigrates deci­
sion rules based on current social values or personal predilections of judges. 
Nevertheless, his comments about ideology in the judicial selection process 
plainly registers the practical realization that a judge cannot be expected to 
divest himself entirely of all ideological baggage as a prerequisite to the proper 
performance of his judicial function. 

VII. THE 0PERATl\'E PHILOSOPHY: THE REHNQl ' IST DECJSIO:'\ RECORD 

The preceding discussion of Justice Rehnquist's philosophy has quoted 
excerpts from a number of Rehnquist opinions. The purpose of that analysis 
''as to identify the principles Justice Rehnquist percei\'es as guiding his judicial 
decision making. In this section, the article will survey the decided cases more 
systematically with reference to the results for which Justice Rehnquist voted. 
From this examination this article will derive some of the operative rules that 
appear actually to guide his decisions. 

The universe of cases initially selected for analysis included all those decided 
by written opinion during the 1976 through the 198 I terms of the United States 
Supreme Court, in which Justice Rehnquist participated .10° From this universe 
the authors sorted out the cases relevant to this article's anal~1ical categories, 
and the results arc presented in Table l (Appendix A) and Table 2 (Appendix 
B). Table I includes all cases in which a governmental unit was a party on one 
side, the four major categories in Table 1 (state criminal, state civil, federal 

" 'Polirica/ Baffles. supra note 78, at 849 . 

'"Nominorion Hearings, supra note 2, at 27. 

"·"Cases handled by summary disposition or denial of l"Crtiorari, though a.:\:ompanied by written dissents 
in 'omc in.stance~. were e.\cluded from the sur\'ey a' nor being decided by" ri11en 0pinion . Cases decided 
by a 4-4 11e \'Ote, and hence rc>ulting in affirmance without \\Tirren opinion, 11cere also e:>.cluded . 
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criminal, federal civil cases) being mutually exclusive. By contrast, the three 
principal categories in Table 2 (state acts, federal jurisdiction, freedom of ex­
pression) substantially overlap in their case coverage with Table I and with 
each other. 

Because the tables compress so much information , they must be examined 
in detail. Most of the categories are adaptations of the propositions propounded 
by Shapiro in his 1976 "preliminary view" of Justice Rehnquist. 201 In summary, 
these are: (1) conflicts between an individual and the go\'ernment are resolved 
in favor of the go\'ernment; (2) conflicts between state and federal authority 
are resolved in favor of the states; and (3) questions of the exercise off ederal 
jurisdiction are resolved against such exercise. 20

: The data in Table I pertain 
solely to the first proposition, but in order to make possible a more 
discriminating analysis, the cases are further classified by governmental party 
(state/ local or federal) and by criminal or civil subject matter. Of the total 
universe of cases, only those in which government was a party on one side are 
represented in the Table. If government was a party on both sides the case 
was excluded in order to retain the integrity of the classification of govern­
ment versus a private party. m The reach of this sample is somewhat broader 
than Shapiro's since he excluded federal tax cases as well as disputes "solely 
between organizations acting on their own behalf, such as corporations and 
labor unions, and the government .... " 20

• We did exclude one other small 
group of cases, however, because they could not be readily classified with respect 
to the result for which Justice Rehnquist voted. These were cases having multiple 
holdings, not all favoring the same party. If the outcome of the vote was ob­
viously more favorable to one side, the case was included in the sample; other­
wise it was omitted as not classifiable. 

Table I supports the proposition that Justice Rehnquist tends to vote for 
governmental agencies in their disputes with private parties, whether of a criminal 
or non-criminal nature. He votes to sustain federal criminal prosecutions with 
somewhat greater frequency than state prosecutions, overall 90.3% to 85.317/o, 
but he supports the state more often in civil cases, 79.6% to 68.3%. The dif­
ferential with respect to criminal cases probably reflects the fact that federal 
prosecutions are more carefully conducted, on the average, than state prosecu­
tions. This surmise is strengthened by comparison with the record of the Court 
as a whole, which sustained the federal government in 69.9% of the criminal 
cases but upheld the state only 53.8% of the time. The difference between Justice 
Reunquist and the Court majority - thirty-two percentage points for state 
criminal cases but only twenty percentage points for federal - may also be 

"'Shapiro, supra note 61, at 294. 

"'Id. In the original all three propositions are qualified by the phrase "whene,·er possible ." Id. 

'
0 'Separate figures for each term are presented in the Table, but the analvsis is confined to the Table as 

a whole because the patterns for each term are similar . The data disclose ~o significant trends over time, 
and annual fluctuations appear to be random. 

'"Shapiro, supra note 61, at 29-1 n.3. 

·~: 

·; 
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some measure of his greater solicitude for state sovereignty and autonomy. 
The solicitude for state and local prerogative is even more marked in the com­
parison of governmental support percentages in civil cases. Justice Rehnquist 
is twenty-six percentage points above the Court majority in favoring state govern­
ment parties but has a support rate three percentage points below that of the 
majority for cases involving the federal government. 

On close examination, Table l probably ought not to be read as evidence 
of a generalized pro-government bias in Rehnquist decisions. The conclusion 
reached depends to some extent on the norm utilized. If fifty percent is the 
norm or standard for absence of bias, the Justice is clearly biased on the pro­
government side. If, on the other hand, we take the Court majority position 
as the norm (which requires an assumption that an unbiased person would hold 
the federal government to be "right" about seventy percent of the time, while 
the state government is right less often), Justice Rehnquist exhibits no general 
bias in favor of the federal government. He is above the norm for criminal cases 
hut slightly below for civil cases . His values thus appear too differentiated for 
accurate classification on a single pro- or anti-government scale. Rather, he 
appears to have a preference for state autonomy as reflected in his percentage 
differences with the majority, and a bias toward order when order and liberty 
are weighed in the balance. The twenty percentage point differential for federal 
criminal ca~~-s, as compared with the absence of significant aiff erence for federal 
civil cases, measures the bias toward order; the twenty-six percentage point 
differential for state civil cases, as compared with federal ch·il cases measures 
the preference for state autonomy; and the thirty-two percentage point dif­
ference for state criminal cases suggests a cumulative impact of both values 
- state autonomy and social order. 

The categories in Table 2 are drawn to reflect Shapiro's second and third 
propositions - preference for the state in federal/state conflicts and a restric­
tive view of the exercise of federal court jurisdiction. One additional category 
- cases involving first amendment freedom of expression and association -
is also included in Table 2. It is, for the most part, a specialized subset of the 
cases pitting government against private parties, and was suggested by the Lind 
article on Justice Rehnquist and first amendment speech in the labor conrext. ' 0 ~ 
The columns labeled "Votes For or Against Validity of State Acts,'' speak 
generally to Shapiro's second proposition, i.e., that conflicts between state and 
federal authority should be resolved in favor of the state. 100 Here our prin­
cipal criterion for state-federal conflict is the existence of a challenge to a state 
law or act on the ground that it conflicts with the United States Constitution, 
or any federal statute, regulation, executive act or court order. 

'° 'Lind, supra note 39, at 93. The category doe• not indude cases arising from the religion .:lause• of 
the first amendment. 

'"'The authors are not sure of the precise corre!.pondence because Shapiro pre•ents only minimal data 
and does not state very specifically how he identifies cases ..,·hich renect connict "bet..,·e-er. state and federal 
authority, ..,·hether on an executive, legislative. or judicial le\'el .... "Shapiro, supra note 61. at 294. 
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In developing the subset of cases dealing with the exercise of federal j~}.f, 
tion we defined "exercise of jurisdiction" very broadly to include virtually any~~· 
preliminary question that must be resolved before the Court can reach the '{ 
substance of the controversy or claim. Thus we include issues relating to q;· 
standing, ripeness, mootness, abstention and justiciability generally, as well ~~­
as the interpretation of particular statutes and constitutional provisions that f; 
may confer jurisdiction upon the courts, expressly or by implication. 201 J 

·\ 
Table 2 is subject to the straightforward interpretation that Justice Rehn- ·'°' 

quist is prone to uphold the validity of state acts against a constitutional attack 
or other federal challenge, to vote against the exercise of federal jurisdiction, ~; 
and to limit the scope of first amendment protection. These generalizations "­
reflect not only the relative frequency with which he asserts such positions, ,/' 
but also his voting as compared with the Court majority. 208 All of these posi· 
tions are consistent with the central value of state sovereignty and autonomy. 
Negative votes on the exercise of federal jurisdiction more often than not are 
votes to insulate state Jaws or acts from federal review, and nearly all of the 
first amendment cases involve state rather than federal action. 

VIII. EXPLAINING THE "UNEXPECTED" VOTES 

Some additional light may be shed on the voting record by looking at the 
cases in which Justice Rehnquist did not vote as expected - when he voted 
in favor of the individual rather than the government, or in support of a federal 
challenge to the validity of a state act. In contests between a private party and 
a state agency, the great majority of Rehnquist votes in favor of the private ;, 
party occurred in cases decided without a dissenting vote, or at least with no '"" 
vote less favorable to the private party than Justice Rehnquist 's. 209 Of twenty 
state criminal cases in which the Justice favored the defendant over the pro­
secution, nineteen (95%) were decided without dissent. 210 Of forty-nine state 

io-This seem; to compon with the Shapiro approach. He also define~ "exercise of jurisdiction" quite broadly, 
to include su.::h matters a> "_iusticiability, standing, mootness, ripeness, and equitable discretion." Id. 
at 294 n.4. 
"'As in Table I. no significant trends o,·er time are apparent, although the most recent (1981) term shows 
a lessened hostilitv to first a:nendment ,·alues. The Justice supported the first amendment claim in five 
of 13 cases, as compared with fi,e of 50 cases during the preceding five terms. 

'"In some instance; one or more justices did not participate in the decision and the \'Ole of 8-0 or 7-0 
was unanimous on!~ as to tho,e participating. In a few cases one or more members of the Court dissented 
from the position e;poused tn Justice Rehnquist, but only because they would have gi"en the private party 
even more fa,·orable treatment . Such ca,es are considered "unanimous" decisions for purposes of explaining 
the Rehnquist vote because n,, one urged less fa"orable treatment of the pri\'ate party than Rehnquist. 

.• 
'"In Burch v. Louisiana, 44 l l' .S. I 30 (1979). the Court (per Justice Rehnquist) was unanimous in holding •t 
that a non-unanimou; six-perrnn jury in a state criminal trial for a non-petty offense "iolated the right ':) 
to a jury trial guaranteed by the sixth and fourteenth amendments. However, three dissenters would have 
reversed defendant's con,iction outright. Id. at 140 (Brennan, Stew an, Marshall, J J ., dissenting). In Wood ~ 
v. Georgia, 450 U.S. 261 ( 1981 ), Justice Rehnquist voted with the Court in remanding a state court decision ~ 
to revoke defendant's probation for nonpayment of a fine. The four dissenters in the case would have j 
reversed outright. This also is treated as a unanimous decision. Although one of the four dissenters flatly ~._ 
disagreed with the Court's rationak for remand. id. at 275 (White, J., dissenting), all four dissenters 
advocated a position more fa,orable to the defendants than that taken by the Court. Id. at 274 (Brennan, 
Marshall, JJ., dissenting); id. at 275 (Stewart, J .. dissenting); id. (White, J., dissenting). . 
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.:idl cases in which Justice Rehnquist supported the private party, thirty-three 
(6 7(Jo) were decided without a dissenting vote on the side of the state. The cases 
inrnh'ing federal challenge to state acts, which owrlap substantially with the 
rreceding two categories, show a similar pattern. Of eighty-two cases in which 
the Justice voted in favor of the federal challenge, sixty-five (79%) were decided 
without dissent. 211 The significance of these figures seems obvious. The values 
that predispose Justice Rehnquist to give great deference to state actions within 
the federal system are capable of being overridden by facts and law that dictate 
:i contrary result. The predisposition is obviously strong, but it does not give 
rise to a knee-jerk reaction. When the case for the private party is persuasive 
enough to convince all of the other members of the Court, it is often good 
enough to persuade Justice Rehnquist as well. m 

A. Votes Against State Government 

This still leaves a number of the Rehnquist \Otes unexplained. In t\venty­
one") cases in the sample,2 14 Justice Rehnquist voted against the state or against 
1 he validity of a state act even though one or more of his colleagues took a 
rosi1ion more favorable to the state. Such votes could, of course, be written 
off as unexplained aberrations; after all, no one is wholly consistent. Never~ 
theless, the cases tend to cluster in ways that suggest some consistency even 
in the pattern of deviation from the normal posture in favor of state autonomy. 
Three of the cases raised a due process challenge by a party alleging that his 
contacts with the forum state were insufficient to sustain state court 
jurisdiction. rn A fourth case raised a similar minimum contacts challenge to 
a state court choice of law decision."~ Apparently, in such cases, Justice Rehn­
quist 's concern for due process overrides the bias in favor of state authority. 
Perhaps this is because a finding of insufficient contacts does not pose the same 
affront to state so\'ereignty and autonomy as, for example, holding a state law 
in ,·iolation of the equal protection clause. Generally, the denial of jurisdiction 
10 the courts of one state is based on a presumption that another state is the 

H\ contrast, Justice Rehnquist has been joined by a unanimou; (Or at least non-dtS>enting) court in. 
'C'! fe" of hi' pro-state gr" •: rnment votes - just nine of I l~ state criminal ca'e' (~.-o). 3i of 191 non ­
.-r1rninal cases (J9°'o), and 44 of 332 challenges tL' the validitv of state acts (13<1'o). 

' But not in,ariably - Rehnquist was the lone d1s>entcr in 26 of the !'113 cases utilized in the analysi,. 

"- ' discu"ed in the text , 17 Rehnquist vote' again>! the "alidit! of 'tate a.:t' were non-unamimous decision" 
a- were 16 \Otes ag~in'1 the >1ate in non-criminal i:ases and one \Clte in a criminal ca<e. Be.:ause of the 
>l<~<tantial O\'erlap between categories in Table I and those in Table 2. the 34 une\plained item> in the 
t Lr cc mt egorie> represent on I y 21 cases. 

·'In tabulating votes for or agaimt state.' local go,·ernment, and for or againsl the 'alidity of state acts , 
eight cases were excluded from thr count because the holding surroned b) Justii:e Rehnquist ran partly 
again>t the >late and partly in fa,or of the state. fi\'e of these were de.:ided by unanimous vote or without 
di"ent. With thi' exception. and thr possibility of some inadvertent omission. the "sample" is the whole 
unil'erse of ('a.>es decided tw written opinion in "hi ch Justice Rehnquist participated during the 1976-1981 
term,. 

''Rush' · Sa,dwk, 444 ll.S. 320 (1980); World-Wide Volkswagen Corp.'. Woodson, 444 U.S. 286 (1980); 
l\ulko '·Superior Court, 436 U.S. 84 (1978). 

' " Allstate lns. Co. v. Hague, 449 U.S. 302 (1981). 
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~~~-more appropriate forum or, with choice of law rules, that the law of some 

other state should be applied, To some extent, the intellectual operation involves . ~: 
weighing the claims of one state against those of another; and a generalized -~­

deference to state autonomy would not necessarily work in favor of the forum 
state . In addition these cases pose less of an affront to majority rule because 
they merely set aside the -decisions of state judges, often non-elected, rather 
than the decisions of popularly elected state legislatures. 

Nine decisions in this group of twenty-one share another common 
characteristic: they construe state rights and obligations under federal legisla­
tion rather than reviewing the constitutionality of state acts. 211 The absence 
of a constitutional question renders values stemming from federalism and state 
autonomy less rele\'ant and focusses the inquiry instead upon the intent of 
Congress in enacting the legislation, as ascertained from language and legislative 
history. A concern for state autonomy might still influence the interpretation 
of what Congress intended, but the central value to be vindicated is congressional 
intent, not a constitutionally mandated federalism. Such a focus leaves more 
room for a holding running contrary to the state claim. 

Three other cases raised questions of unlawful taking of private property 
by state or local government. 211 Unlike the minimum contacts cases noted above, 
the taking cases pose a direct challenge to state (and local) prerogatives, but -~ 
in this limited area of the law Justice Rehnquist has recently shown considerable 
solicitude for pri\'ate property rights.~ 1 9 The same solicitude, reinforced perhaps 
by the explicit language of the Constitution, may also account for the Rehn­
quist votes in two cases reviving the Contract clause220 as a significant limita-
tion upon state action. " 1 

,,.Pcrhar• r.ot .:o;n,·idrn:all'. fi\T of 1he nine ca;e; dealt with alleged racial discrimination, and in each 
imtan.-e Ju>i1c<' Rehnq~:;-1 '01ed again ; : the outcome mos1 fa,orable 10 racial minorities. See General 
Building Cont 'Z>O: l c> r ' _ _,_,, ·n . '. Penmyhania. I 02 S. Ct. 3141 (1982); Pa1~y , ._ Board of Regen ls of 1he 
State of Florid;;. 102 S. Ci. 2557 (1982); Hat horn '. La' orn, I 02 S. Ct. 2421 (I 982); Gladstone Realtors 
' · Village of Beh•ood. 441 U.S. 91 (1979): Regent; of the University of California v. Bakke, 438 U.S. 
265 ( 1978). T" o other ' \\cre brought under the ami1 rusl Ja,\-;. Arizona v. Maricopa County Medical Society, 
102 S. C1. 24M ( !%~): Illinoi; Bri.:k Co . ' . lllinoi~ . 431 U.S. 720 (1977). The remaining f\\O cases construed 
43 lJ .S.C. § 641 (I 9'6) in a manner unfaYorable to Idaho claims to federal public land;, Andrus v. Idaho, 
445 U.S. 7 I 5 ( 1980), and found an Iowa Medicaid procedure to be in conflict with applicable federal 
regulations. Hern eg '. Ro\. 455 U.S. 265 ( 1982). 

"'Loretto'· Tckrromr1er \1anha11an CAT\' Corp., 102 S Cl. 3164 (1982); United States v. Clarke, 
445 U.S. 253 (1980): Penn Cen1ral Transponation Co. v. City of New York, 438 U.S. 104 (1978). 

'"For other re,ent case- in which Jus1ice Rehnquist indica1ed sympath} for a "taking" argument, see 
San Diego Ga; & Electric Co.'· City of San Diego. 450 U.S. 621, 633 (1981) (Rehnquist, J .. concurring); 
Webb's Fabulou' Pharmacie> '·Beckwith, 449 U.S. 155 (1981); Vaughan'· Vermillion Corp., 444 U.S. 
206 (1979). Bui see Agin''. Tiburon, 447 U.S. 255 (1980); Pruneyard Shopping Center v. Robins, 447 
U .S . 74 ( 1980) (cases in " ·hich a unanimous Court found no taking). 

'""No S1ate shall .. . pas> any ... Law impairing the Obligation of Contracts .. . " U.S. CONST. art. 
I,§ JO, cl.I. 

'"Allied S1ruc1ural Steel Co. '·Spannaus, 438 U.S. 234 (1978); United States Trust Co. 1· . New Jersey, 
431 U.S. I (19'7J. These two decisions resurrected the Contract clause, which had been virtually read 
out of the Constilution b~ a line of cases running from Home Building & Loan Ass'n ' · Blaisdell, 290 
U .S. 398 (1934). through City of El Pa;o ' · Simmon;, 379 U.S. 497 (1965). 

For three other case> in "hich Ju;1ice Rehnquisl took a position Jess fa,·orable 10 state prerogative 
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B. Votes Against the Federal Government 

The Rehnquist votes in contro\'ersies between private parties and the federal 
go\·ernment show a similar tendency to favor the government over the individual, 
highly pronounced in criminal cases, somewhat less so in non-criminal cases. 
Fewer of the votes for the private party can be explained on the "unanimity'' 
theory, however, since only three of nine Rehnquist votes favoring the criminal 
defendant, and sixteen of fifty-eight votes favoring private parties in non­
criminal matters, occurred In cases decided without dissent .12

: This lea\'eS more 
cases to be explained by something other than a bias toward government or 
a set of facts so compelling that no justice can disagree. 

With respect to the six unexplained criminal cases, it may be significant 
that none of them involved violent crime against person or property. Perhaps, 
in white collar crime, the Justice does not perceive the same gra\'e threat to 
the functioning of an orderly society. 223 

The ch·il cases do not cluster quite so neatly, but at least one pattern is 
clear: when a constitutional question is at issue Justice Rehnquist seldom \ otes 
in favor of the private party. Of forty-six federal, non-criminal cases that turned 
at least in part on an issue of constitutional interpretation, only fj\ e evoked 
a Rehnquist vote against the government. 22

• In contrast, his \'Otes on 137 Ci\·ff 
cases involving interpretation off ederal statutes, regulations, and common law 
are more evenly divided between government and private party - eighty-four 
for the former and fifty-three for the latter. This might still indicate a significant 
pro-government bias, since the distribution is sixty-one percent in fa\ or of the 

thar. one or more of hi> colleague" sec Cit i1cn, Again>! Rent Control '. Cit' of B~~kek1. 4'-l l . .5 . 29(1 
119~2 ); Widmar 1 . \'in,·ent. 454 l' .S. 26) ( ! 9~: 1: New J er;ey ' . Portash. 440 l'.S . .:~ll t I q·-i 1. The ftr>t 
t11u .:a"::' rai,cd freedtim of e.\pre;;ion i,,,;"" Portash raised an issue of 'd:-in:-::;;ir;J:i,,r-. 

·:That'" 11ith no justice taking a p,1;iti''" m,,rc fa1orabk to the grll'crnmen; 

Tv.o rai>cd .:!aim < of kgi;lati1c immunit' from .:rimina! prosecution. l 1nited Sia:;;, 1 G1J:,,:k . .!4' L.S 
~6(1 <1980): l 1nited State''- Hels10ski . .!42 l.S. 4·7 (1979J. Three others turned or. :he que,:i,11111ht'!he1 
dck~dant'> conduc1 v.as in fa.:t pros.:ribed b1· the relnant cnminal stat ute . W i!' :3:;1' ' . l ' nited State<. 
102 5. Ct. 30S8 (I %2); Chiarella '. Lnil<"d Sr ates, 4.!5 L' .S. 222 (I 980); Adamo\\ :~-:~ i ng C1' . 1. l 'ni ted 
State>, 4~J) U .S. 2"5 (1978). One. Pinku ' '· L'nited States, 436 U.S. 293 (19-~1. :e1t'r;ed an ob,.:enity 
<:on 1·ict ion . 

" ''.;orthern Pipeline Construction Co . ' . \1arathon Pipeline Co., 102 S . Ct. 285~ t !~S:i : RJiiway Labor 
1:,c,·1tli1e; A"'n '·Gibbon<, 455 l'.S. J'- (!%2); Fullilo'e 1. Klu11nid, 448 l S .148 ilYSOl: l\aiser 
Aetna v. L!ni1cd State" 444 U.S. 164 ( 19·91 ; '.;i\on 1. Admini>trator, 43~ L'.S. 4:' t J'l-~J Gil• /> ons and 
.\Jarutltnn wen• unusual Ca\e\ imalidatin~ c·on~rc;sional bankruplt'Y Jegio;lation : A· •. ,_,cr . ~c:nu 1n1,1hed 
il ''taking" 11ithou1 Juq compensa11on : and \ ·non, de.iling with custod1· of preside~:13! rarn'. prc,e nted 
a \eparation of po11crs issue rather than a typi,·al qu,·,tion of indi,idual right, f1,//1/(J\t . "a' a .:la.1>1.: 
ca;e of re,cr'c racial d iscrimination an,inf from a pro1 i'ion of !he Public Work' EmrJo,mrnt Act of 
1977 which required that ten percent of federal fund; for local public works be used to pr11,·urc rnpplies 
or sen·ices from minority owned businessc >. 

One mher case abo falls panly in thic category, Unired Stares v . Will. 449 L'.5. :!00 (1980) . This was 
a class action filed by a number of U.S . Dimic t Court judges challenging rhe \ ;;Jidit~ of •ongreso;ional 
statures that in four comecuti'e year> had >lopped or redlKed previous!\· authorized ct1st-of-!i1 in_!! salary 
increa>es for judges (and others) . The judge> contended thar re,oking the increa,es ran afoul of the 
Compemation clause which pro1·ides that the compensarion of judge> "shall not be dim inished during 
their Continuance in Offic:e." U.S. Co'q Jtt. Ill,§ 1. This case is omit1ed from th.- tabularion becau,e 
the holdinp was not read iii dassifiable as a vore "for" or "against" the gm ernrnent. The Court held 
the re,oca1ic1n 'al id for 1wo of the year; and invalid the other two. 
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federal government. However, Justice Rehnquist voted for the government less ·!i 
.::~. 

often than the Court majority, which suppon the government position in ninety- ·" 
four (compared with Rehnquist's eighty-four) of the 137 cases.==· These figures ~? 
suggest that the pro-government bias that differentiates Justice Rehnquist from L 
his colleagues in deciding constitutional issues has no application to questions ) 
of statutory interpretation. If any bias exists it actuates his colleagues, collec- · ~·~ 

tively, more than him. Perhaps a sounder conclusion, with respect to this class 
of cases, is that no obvious overarching value posture dictates outcomes in one 
direction or another. If the analysis were extended to additional sub-categories 
of cases, other biases might of course appear. For example, Spaeth and Teger ::. 
found that twenty-six of thirty-two Rehnquist votes in non-unanimous cases 
raising a challenge to decisions off ederal regulatory commissions, 1971-1977, 
could be explained by a pro-business or anti-labor bias. 226 No doubt other 
specialized groups of cases would justify other hypotheses. For cases that do 
not conform to a particular explanatory hypothesis we might even find modest 
relevance in the traditional, pre-realist model of the judge who simply tries 
to determine the law and apply it evenhandedly on a case-by-case basis. In any 
event, the federal statutory cases are not as easy to explain in terms of a few 
central propositions as are the federal criminal case~. or most cases to v. hich 
states are parties. 

C. Votes Favoring the Exercise of Jurisdiction 

The 159 cases tabulated in the middle columns of Table 2, relating to the 
exercise of federal court jurisdiction, once more show a clear deviation from 
the majority. Justice Rehnquist has an unmistakable preference for limiting 
rather than expanding access to federal couns. Table 2 shows the Justice voting 
against the exercise of federal jurisdiction in 105 of 159 cases, compared with 
the majority support for the party seeking access in nearly half the cases. The 
preference is even more marked when unaminous (or non-dissenting) votes are 
taken into account. In forty of fifty-four cases in which Justice Rehnquist 
favored the exercise of jurisdiction, the arguments were so convincing that no 
member of the Court dissented on the jurisdictional question. Thus, he voted 
in favor of exercising jurisdiction on just fourteen occasions when any other 
member of the Court voted in the negative. 

In four of the fourteen cases only one justice dissented on the jurisdic­
tional question. 227 Three other Rehnquist votes to exercise jurisdiction may have 

'"Correspondingly, the majority decided in favor of the governmeni Jes; often in 1hc case' r<ming 
consti1u1ional issues - 37 of 46 case; a' compared with Rehnqui\I\ 41 of 4f>. Ba,ed on ca'o decided 
through the 1975 term, Shapiro concluded that ".Juqice Rehnqu1,1 often votes agaim1 the government" 
when "the issue invoh·es the reach of go,·ernmrn1 regulation or control. in anritru\I cases or case' irJ\ oh mg 
labor-managmenl relations, for example . .. "Shapiro, supra note 61, a1 294 n.3. Shapiro cites four cases 
as examples, and the authors found a1 least 25 post· I 976 cases 1ha1 further illuware 1he poin1. Ne' ~rrhcle», 
in such cases Justice Rehnquist has voted far more oftrn (thr author' found approximately 45 l·a,e>) in 
favor of the government, as have also his fellm' justice,. 

"'Spaeth & Teger, supra note 34, at 278-82. 

"'Globe :'\ewspaper Co. v. Superior Courr. 102 S Cr. 2613 (1982): Na,arro Sa,ing~ As,·n,. Lee. -46 
U.S . 458 (1980); Andrus v. Idaho, 445 U.S. 715 (1980); Craig v. Boren, 429 U.S. 190 (1976). 

ti 
ti 
;~ 
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been rooted in deference to state governmental entities, which were seeking 
review of lower court decisions. m The remaining cases do not fit any iden­
tifiable pattern. 229 In three of them Justice Rehnquist virtually apologized for 
the position he was taking, by indicating a willingness to reconsider pre\'ious 
precedent110 or urging Congress to change the Jaw. rn In Nixon \'. Fitzgerald, n: 

the recent presidential immunity case, one can speculate that a desire to reach 
the substantive issue may have overridden Justice Rehnquist's normal inclina­
tion to restrict jurisdiction. A year earlier, in the Kissinger wiretapping case, 
an evenly di\'ided court was unable to resolve the issue of absolute presidential 
immunity from civil damages liability for official acts. iii Fitzgerald presented 
the same claim in a different factual context, Joss of government employment 
and damage to reputation, and Justice Rehnquist joined a 5-4 majority in finding 
absolute constitutional immunity. Justices Blackmun, Brennan. and Marshall 
would have dismissed the writ of certiorari as improvidently granted because, 
before oral argument, the parties had reached an agreement to liquidate 
damages. Under the agreement the former President paid respondent Fitzgerald 
S 142,000, and agreed to pay an additional $28,000 if the Court held the Presi­
dent was not entitled to absolute immunity. Although the case was not moot, 
with $28,000 riding on the outcome, the dissenters contended that this was not 
the type of "case or controversy owr which we should exercise our power of 
discretionary review. " 2

;• Justice Rehnquist apparently was not troubled by such 
reservations. 

Despite these exceptions, Justice Rehnquist's preference for limiting the 
exercise of federal court jurisdiction is apparent in the decisions, and he has 
been articulate about stating the preference. Perhaps typical is the following 
comment on a constitutional challenge to federal limitations on the liability 
of nuclear power generating facilities::'~ 

I can understand the Court's willingness to reach the merits of this 
case and thereby remove the doubt which has been cast O\er this impor­
tant federal statute. In so doing, however, it ignores established limita­
tions on District Court jurisdiction as carefully defined in our statutes 

:: •cooper'. \l itchell Brother, ' Santa Ana Thea ter, 454 L.S. 90 ( 1981 ): Arizon :. ·. \IJnypenny, 45 i L; .S . 
232 (1981); County of lo' Angele' v . Da,·i, . 44(\ l ' .S. 625 (1919). 

' "Nixon'. Fitzgerald. 102 S . Ct. 2690 (19~2) : Pat" ' . Board of Regent> of th~ S1ate of Florida. 102 
S Ct. 2557119H2) ; Complete Auto Transit. In c 1 Rei" 4~1l ' .S.401 (1981): Dep,, ,i t Cluarant1 National 
Bank v. Rop_.r, 445 l.; S. ~26 (1980); Cannon 1. lni,er>ity of Chicago. 441 l'.S t>- ; (19'91; Parklane 
Ho,iery Inc. 1·. Shore, 439 U.S. 322 ( 1979); California Dump Truck Owner.- Ass·n ' . P~l'-lic Utilitie' C omm ·n 
of California, 4.14 U.S . 9 ( 1977). 

' '"Deposit Guaranty l\atinnal Bank v . Roper, 445 U .S. 326 (1980): Cannon'. lni,er5il) of Chic-ago. 
44! U.S. 677 (1979). 

'" Patsy'" B0ard of Regent5 of the State of Florida , 102 S . Ct. 2557 (1982) . 

' ''102 S. Ct. 2690 (1982J. 

" 'Kissinger'. Halperin, 452 U.S. 713 (1981). 

' "102 S. Ct. at 2727 (Black mun, J .. dis5enting) . These three ju-rices abo joined Justi.-e White in dissenting 
on the merit< . 

'"TL.-·-"·•· ;n '"'P<tion wa> 42 U.S.C. § 2210 (1976). 
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and cases. Because I believe the preservation of these limitations is in the 
long run more important to this Court's jurisprudence than the resolu­
tion of any particular case or controversy, however important, I too would 
reverse the judgment of the District Court but would do so with instruc­
tions to dismiss the complaint for want of jurisdiction. 236 

In Maryland v. Louisiana, 237 he made a similar plea for restraint in exercising 
the Supreme Court's original jurisdiction. While admitting that the case fell 
within the literal terms of constitutional and statutory grants of original jurisdic­
tion, he nevertheless urged the Court on prudential grounds not to assume 
jurisdiction: "It has been a consistent and dominant theme in decisions of this 
Court that our original jurisdiction should be exercised with considerable 
restraint and only after searching inquiry into the necessity for doing so. " 231 

This was a case, he concluded, in which no such necessity was shown. 239 

He has urged the same posture of restraint with respect to standing and 
other questions of justiciability: 

Obedience to the rules of standing ... is of crucial importance to con­
stitutional adjudication in this Court, for when the parties leave these halls, 
what is done cannot be undone except by constitutional amendment. 

Much as "Caesar had his Brutus; Charles the First his Cromwell," 
Congress and the States have this Court to ensure that their legislative 
Acts do not run afoul of the limitations imposed by the United States 
Constitution. But the Court has neither a Brutus nor a Cromwell to impose 
a similar discipline on it. Thus, "the only check upon our own exercise 
of power is our own sense of self-restraint." ... I do not think the Court, 
in deciding the merits of appellant's constitutional claim, has exercised 
the self-restraint that Art. Ill requires in this case.=• 0 

His reluctance to imply private rights of action from statutes has already been 
noted, i" and he has been even more adamantly against implying such rights 
directly from the Constitution: "In my view, it is 'an exercise of power that 
the Constitution does not give us' for this Court to inf er a private civil damage 
remedy from the Eighth Amendment or any other constitutional provision. "w 

He also has strongly endorsed the Younger doctrine 243 of federal court 

'"Duke Po"<'r Co. v. Carolina En,·ironmental Stud) Group, Inc ., 438 U.S. 59, 95-96 (1978) (Rehnquist, 
J ., concurring) . 

" '451 U.S. 725 (1981) . 

"'Id. at 761 (Rehnquist. J., dissenting). 

"'Id. at 770-71 (Rehnquist, J., dissenting) . 

"'Orr v. Orr, 44-0 ll .S. 268, 300 (Rehnqui>t, J ., dissenting). The Orr case overturned Alabama's for-wives­
only alimony statute on equal protection grounds upon the petition of a former husband who himself 
made no claim 10 alimony. 

'"See, e.g., Cannon'· University of Chicago. 441 U.S. 677, 717 (1979) (Rehnquist, J., concurring) . 

'''Carlson '" Green, 446 U.S. 14, 34 (1980) (Rehnquist. J .. dissenting). 

'''Younger \'. Harris, 40 I U.S. 37 (1971 ). 



Spring, 1983] REHNQUIST JUDICIAL PHILOSOPHY 597 

nonintervention in state court proceedings, as a matter of respect for the proper 
functioning of states in the federal system. 244 Such expressions lea\'e little doubt 
that the Rehnquist voting record on questions relating to the exercise off ederal 
court jurisdiction was not achieved through inadvertence. 2 •s 

D. Votes Favoring Free Speech 

In the last Table 2 category, freedom of expression, the cases in which 
Justice Rehnquist voted in favor of first amendment rights, contrary to expec­
tations, can be explained largely on the unanimity principle. In seven of the 
ten cases, the appropriate outcome was obvious enough that no one \'Oted against 
it,''" and only one justice dissented from each of the other three decisions .=·· 

IX. CONCLUSION 

Justice Rehnquist 's record as a member of the United States Supreme Court 
might plausibly be explained as an expression of his leaning toward political 
comen·atism. His support for state sovereignty and autonomy, his manifest 
reluctance to reverse criminal convictions, his narrow reading of first amend­
ment rights, and his general willingness to subordinate civil liberty claims to 

'"Juidice '.\'ail, 430 U.S. 327, 334 (1977); Huffman'. Pur;ue. Ltd . , 420 U .S. 592t19751 Rehnquist 
also protested against the Court's "unwarranted a~sumrtion of jurisdi.:tion and imposition on stare coun>." , 
Philadelphia Newspapers, Inc.'. Jerome, 434 U .S . 241. 242 (1978) (Rehnquist. J., dissenting) . In Jerome 
the Court 'acated a Pennsyl"ania Supreme Court decision denying a mandamus lo a ne" spaper publi;her 
seeking access to a prerrial suppression hearing. 

'"For a more generalized discussion of Supreme Court beha\'ior or. a.:.:es> questions. see . .\tl..in, & Taggart. 
Subsronrii·e Access Docrrine.s and Con.flier A1anagement in the L'.S Supreme Courr: Reflection.< on Acm un: 
ond Restraint, in SLPRB!E Col'~l An1v1 s '1 A'n R r<;TR~l'l (S . Halpern & C. Lamb e.:l . 1%2l. 

'"NA.ACP '.Claiborne Hardware Co .. 102 S. Ct . 3409 (1982); Brown'. Hartlage, 102 S. Ct. 1523 (! 9821: 
In the \latter of R__ M. J_, 102 S . Cr. 929 (1982): Gi,han '" \\'esrern Line Consolidated S.:hol Dist .. 
4)9 L'.S . 410 (1979) (pri,·ate a< well a> public speech prote.:tedl; Landmark Communication. Inc,' . \'1rgirnJ. 
43~ L' .S. 829 (19781 (right to publish information of judicial .:ommission pro.:eedings): 01..lahom;; Publishing 
Co.\. Dimi.:t Court , 430 L: .S . 30~ (1977) (right to publish name of ju\enile obtainej in rH''eedin,: t'' 
which press admitted); \1adison School Dist. ' . Wisconsin Employment Relations Comm'n .. 429 l'.S. 
167 (1976) (possibility of interference with collecti\'e bargaining agreement does not oH·rride teacher's 
righ t to speak in a public school board meeting) . In Claiborne Hardware Justice Rehnquis! .-on.:urred 
in the re>uh but probably did not endorse the first amendment analysis. 102 S. Ct. at 343~ tRehnquis1. 
J . , concurring) . 

"'Of those three, Pink us' . United States, 436 U.S. 293 (1978), re\'ersed an obscenity con\'iction because 
of a jury instruction including "children" as pan of the rele,·ant community for the rurpose of determining . 
community standard' of obscenity. Justice Powell, the lone dissenter, agreed with rhe Court that the 
instruction wa~ improper, but nevertheless penned a two-sentence dis>ent be.:au'<' he held it ro bt" harmJe,s 
error. Id. at 306 (Powell. J., dissenting) . Jusrice White was the sole dissenter in each ,,f the other r"o 
cases. both decided during the 1981 term. In Widmar'. Vincent, 454 U .S. 263 (19~:1. the Court hel.:l 
that a state university's denial of the use of its fa.:ilities to a student religious group, "hen other studen1 
groups were permitted to use them, constituted impermissiblr content-based regulation of spee.:h. C11izens 
Against Rent Control'. City of Berkeley, 454 L' .S. 290 ( 1982). imalidated a Berkeky cit~ ordinan.:e imrosing 
a limit of S250 on contributions to committees formed lo support or oppose ballot measures subject to 
popular vote. 

One first amendment case, Abood v. Detroit Bd. of Education, 431 U.S. 209 (19~7), is omitred from 
the tabulation because the Rehnquist position could not be cla<sified as wholly fa,oring or disfa\'Oring 
the first amendment claim;. Rehnquist joined the Court in holding that the first amendment barred 
compulsory conrributions by public school teachers for ideological union expenditures n<'l directly related 
lo collective bargaining, but did not bar contributions for union expenditures related to collt"\:ti\'e bargaining . 
Id. at 235-36 . 
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governmental authority are readily identifiable as conservative positions as t :_ 
term is currently understood. And yet, the notion that Justice Rehnquist takes·,· 
judicial cues from contemporary currents of political conservatism is not a very· · : 
satisfying or, in our opinion, a wholly accurate explanation of his judicial > 
behavior. The root motivation is philosophical, not political. 248 The underly- : 
ing rationale is not directed toward an allocation of power or distribution of 'l, 
rewards that favors certain political groups, although every judicial decision 1' 
has the effect of favoring one group or another. Rather, his decisions - at •· 
least those requiring constitutional interpretation - appear rooted in a .: 
philosophy of constitutional adjudication which he has clearly articulated in -~ 

public addresses and judicial opinions. The key elements of that philosophy ~~ 
have been identified earlier in this article: (l) The fundamental plan of the Con­
stitution places great importance upon state sovereignty and weights order 
equally with liberty in the balance of social values; (2) Judges should defer 
to the popular will as expressed by elected representatives in duly enacted laws 
and in the Constitution itself; (3) Since judicial review is a check upon the will 
of popular majorities. judges should not invalidate legislation unless they are 
sure the Constitution requires it. What the Constitution requires must be ascer­
tained from the language of the Constitution, including necessary implications 
from the constitutional plan, and the framers' intent where that can be 
determined. 

Most of Justice Rehnquist's judicial decision making can be explained by 
reference to these three broad propositions. The obvious concern for limiting 
federal encroachment upon state prerogatives, epitomized by National League 
of Cities v. User,v but also evident in many of his votes to limit the exercise 
of federal court jurisdiction, is fundamental to the "implicit ordering of rela­
tionships" that he percei' es within the constitutional plan. The special reluc­
tance to overturn a criminal prosecution expresses his notion of the proper con­
stitutional balance between order and liberty. His reluctance to support first 
amendment claims of free expression evinces a similar balancing of social and 
individual utilities. The consistent support of state and federal legislation against 
constitutional challenge reflects the broad deference to majority rule. His 
relatively few rntes against the , ·alidity of a legislative act can often be traced 
to some fairly explicit constitutional pro,·ision :•9 or to structural implications 
drawn from the constitutional plan .''{• 

'''Powell also ob sen e' that .. Rchnqui<t '> c0n>t itut iona l theory is more complex and Jes' oriented toward 
particular political goal," tha1 ~ i1 commonJ, 1c,·oi:ni1cd Ju~tice Rehnqui~t's allegian..:e to hi, 'ision of 
federalism sometime' lead' t<' hhcral rather than con1enative suhstanti1e outcomes. Powell, supra note 
56, a1 1319 n.11. For Pov.ell· , comment or. 'ud1 ca'l''. see supra note 57. 

"'E.g. , United State; 1. Wil!. 449 l ' .S. 200 ( 1980) (Compemalion clau~e); Fullilo1·e '. Klutznid. 448 U.S. 
448 (1980); (Equal Protection .:lau;el ; Allied S1ru,·tural S1ccl Co . ' · Spannaus, 438 U.S. 234 (19'.'8); Uniied 
Stales Trust Co. v. ~e" Jerse:, 431 U.S . I (1977) (Contract dause) . 

"'E.g., N~tional League of Citic'' . Usery, 4~6 U.S. 8JJ (1976) (state sovereignty and autonomy); Nixon 
v. Admmistrator of General Servi.:es, 433 l ' .S. 42.~ t 1977) (separation of powers). 
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The argument that Justice Rehnquist responds to articulated principles 
of constitutional adjudication, rather than to an ideological preference for 
go\ernmental authority or for local interests, is strengthened by his decision 
pattern in cases that do not raise constitutional issues. There the pro-go\ ernment, 
pro-state bias is much less pronounced. He votes for states less often, and for 
the federal government less often, when the issue is one of interpreting or 
applying federal statutes and regulations. In constitutional cases, a decision 
permitting federal encroachment upon state functions and powers runs counter 
10 the ordering of relationships in the constitutional plan. Likewise, when ap 
indiYidual raises a con.sritutional challenge to state or federal legislation, a deci­
sion in favor of the indi\'idual must unavoidably derogate from the principle 
of majority rule by voiding laws duly enacted by popularly chosen legislatures . 
But questions of statutory interpretation pose no threat to any core \·alues in 
the Rehnquist philosophy. No such imperati\·es govern when the issue is only 
the meaning rather than the validity of the people's legislatiYe mandate. When 
the philosophy that undergird.; constitutional decisions loses its rele\ ance. the 
Rehnquist decisions become less uniformly pro-state and pro-gO\ernment. 

If "political conser\'ati\·e'' has descriptive rele\·ance but Ii11Ie e.\planatory 
power, does the label of "judicial conserYative" either describe or e.\plain his 
beha\ ior as a judge? His comments at the Senate hearings on his nomination 
indicate that he thought of himself as a judicial conservative, defined as a judge 
who construes the Constitution in light of the Framers' intent rather than reading 
his own views into the documen1. 1

i
1 His opinions have continued to pay at 

least lip sen·ice to that concern, and he has consistently sought a basis for deci­
sion in the Constitution itself rather than in social or jurisprudential values 
external to it. But interpretivism is only one element of judicial conservatism, 
and e\·en there his willingness to rely on \'alues implicit in the document as 
a whole, without specific textual warranl, lea\·es much room for the innuence 
of personal views. He has shown great deference to IegislatiH· determinations, 
another mark of the judicial consen ative; but he has been quire conlempruous 
of precedent with which he disagrees, clearly not a consenatiw attribute. His 
reluctance to exercise federal court jurisdiction in marginal cases is consistent 
with the judicial conservative's reluctance to decide questions unnecessarily, 
and he has frequently called for restraint in avoiding constitu1ional decisions 
when possible:': and deciding cases on the narrowest possible grounds.='' But 
he has not been consistent in this posture and has sometimes left himself open 
to charges of reaching out to decide questions wholly unnecessary to the disposi­
tion of the case. i.<• His behavior is ob\ iously a hybrid, with some characteristics 

' '' See supra 1ex1 accompanying note 19. 

'' ' See, e.?., Larson , .. Valcntt', 102 S. Ct . 16 i 3 ( 198 l) ( Rd1nquis1, J .. di,<rntini:>: Regent> 0f 1he Uni,·ersi1y 
of California'" Bakke. 438 U.S. 265, 41 l (1978) (Stc,t'n< . .J ., co1h·urrin!! and di><c111 ing): Kremen<, .. 
Bartley. 431 U.S. 119. 128 (1977). 

"'Dame; & l\.1oc>rc '"Regan. 453 U.S . 654 (1981). 

'"See. e.~ .. Quern'. Jordan. 440 U.S. 33~ I l 979) (majorily opinion hy Rehn0ui;1). and the accompanying 
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of the judicial conservative and others more akin to the judicial activist. 

In sum, Justice Rehnquist 's performance as a member of the Court is best 
explained by reference to his own articulated philosophy of constitutional adjudi­
cation. This is not unrelated to his political ideology but it is not simply a cover 
for political conservatism. It calls for judicial restraint in many cases, but it 
is by no means identical with judicial conservatism. His judicial decision making 
does indeed fall in generally consistent patterns, but those patterns are less a 
reflection of political or judicial conservatism than of his notions about majority 
rule, the Constitution as a government charter, and the function of judicial 
review. 

Brennan concurrence, id. at 349 (Brennan, J., concurring in the judgment). Oregon 1. l\ennedy, 102 S. 
Ct. 2083 (1982), and the accompanying Stevens concurrence. See also Federated Department Stores. Inc. 
'" Moitie, 452 U.S. 394 (1981 ), in which Justice Rehnquist, in dictum addressed to an unbriefed, unargued 
issue, and placed unobtrusively in a footnote, id. at 397 n.2, approved a significant change in federal 
law relating to the removal of cases from state courts. The footnote was all the more remarkable because 
it tended to expand the exercise of fede-ral jurisdiction rather than to limit it. 
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Rehnquist Votes Compared With Court Majority For Cases In Which Government 
Was A Party, Decided By The Supreme Court During Its 1976-1981 Terms 

Votes For or Against State/Local Government Votes For or Against National Government 

Criminal Cases Civil Cases Criminal Cases Civil Cases 

Term For OJo Against For OJo Against For O/o Against For OJo Against 
~ 
m 
:c 

1976 z 
0 

Rehnquist 19 (86.4) 3 34 (81.0) 8 21 (95.5) I 19 (86.4) 3 c 
Vi 

Court Majority 9 (40.9) 13 26 (61.9) 16 18 (81.8) 4 18 (81.8) 4 -l 
..... 

OJo Difference (45 .5) (19.1) (13 . 7) ( 4.6) c 
g 
Cl 
> 

1977 
r-.,, 

Rehnquist 15 (71.4) 6 32 (82.1) 7 14 (82.4) 3 26 (74 .3) 9 :c 
r-

Court Majority 8 (38.1) 13 22 (56.4) 17 9 (52.9) 8 25 (71.4) 10 0 
Vl 
0 

% Difference (33.3) (25. 7) (29.5) ( 2.9) -a 
:c 
-<'. 

1978 
Rehnquist 22 (81.5) 5 26 (74.3) 9 9 (81.8) 2 15 (53.6) 13 

Court Majority 13 (48 .1) 14 20 (57 . I) 15 8 (72. 7) 3 15 (53 .6) 13 

% Difference (33 .4) (17 .2) ( 9.1) ( 0.0) 
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APPENDIX A (CONTINUED) ~ 
IV 

TARLE I (CONTINUED) 

Voles For or A~ainsr Stale/Local Government Votes For or Against National Government 

Criminal Cases Civil Cases Criminal Cases Civil Cases 
Term For fJ/o Against f'or OJo Against For% Against For OJo Against ---- ---- ---- --- ---

1979 
Rehnquist 19 (95 .0) 29 (87.9) 4 21 (91.3) 2 27 (64.3) 15 ;i:.. 

7. 

Court Majority 18 14 (60.9) 9 27 (64.3) 15 "' 9 (45 .0) 11 15 (45.5) 0 
z OJo Difference (50 .0) (42.4) (30.4) ( 0.0) r-
;.. 
~ 

1980 ~ 
m 
"". Rehnquist 19 (79 .2) 5 29 (87 .9) 4 10 (100.0) 0 22 (75.9) 7 ;;; 

Court Majority 14 (58.3) 10 21 _(63.6) 12 8 ( 80.0) 2 24 (82.8) 5 
$-' 

% Diff ercnce (20.9) (24.3) (20.0) ( - 6 .9) 

1981 
Rehnquist 22 (I 00.0) 0 41 (70. 7) 17 9 (90.0) I 16 (59.3) I J 
Court Majority 19 (86.4) 3 25 (43. 1) 33 8 (80.0) 2 21 (77 .8) 6 

OJo Difference ( 13.6) (27 .6) (10.0) (-18.5) 

Total 
Rehnquist 116 (85.3) 20 191 (79.6) 49 84 (90.3) 9 125 (68.3) 58 < 

2. Court Majority 72 (52.9) 64 129 (53.8) 111 65 (69.9) 28 130 (71.0) 53 
OJo Difference (32.4) (25.8) (20.4) ( -2.7) °' . · : ,,';~ ~; < ·fl:~~~ · ,;· ' .. \. .Sc'" ' ·:_·: .. 
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Rehnquist Votes Compared With Court Majority For Cases Raisin?. lc;sues Of The Exercise 
w 

Of.Federal Court Jurisdiction, Freedom Of Expression, And The Validity Qf State Acts, 
Decided By The Supreme Court Durin?. Its 1976-1981 Terms 

Votrs For or Against Votes For or Against Votes For or Against 
Validit~· of States Acts Federal Jurisdiction Freedom of Exprrssion 

Term For 07o Against For 07o Against For OJo Against 
;:i:l --- ----- - -- --- m 
J: 
L 
0 

1976 
r:: 
l/l 
..; 

Rehnquist 58 (85.3) 10 4 (19.0) 17 2 ( 15 .4) II '-
c: 

Court Majority 38 (55.9) 30 7 (33 .3) 14 6 (46.2) 7 Q 

OJo Difference (29.4) ( - 14.3) ( - 30.8) 
!J 
;. ,.... 
'"Cl 

1977 ::: ,.... 

Rehnquist 
0 

54 (78 .3) 15 5 (33 .3) 10 2 ( 18.2) 9 l/l 
0 

Court Majority 34 (49.3) 35 7 (46. 7) 8 4 (36 .4) 7 
..,, 
J: 
-.-: 

OJo Difference (29 .0) ( - D .4) ( - 18 .2) 

1978 
Rehnquist 53 (79. I) 14 10 (40.0) 15 ( 14.3) 6 
Court Majority 38 (56. 7) 29 II (44.0) 14 (14.3) 6 

OJo Di ff ere nee (22 .4) ( - 4.0) ( 0.0) 
~ 
0 
w 
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T ABU: 2 (CONTINUED) 

Votes For or Against Votes For or Against Votes For or Against 
Validity of States Acts Federal Jurisdiction Freedom of Expression 

Term For% Against For% Against For% Against 
---

1979 
;I> 

Rehnquist 52 (85.2) 9 13 (50.0) 13 0 ( 0.0) 12 I': 

"' Court Majority 27 (44 .3) 34 22 (84.6) 4 7 (58 .3) 5 0 
7. 

% Difference (40.9) ( - 34.6) (-58 .3) r 
> 
~ 
::it' 1980 rn 
,::; 

Rehnquist 52 (77 .6) 15 5 (21. 7) 18 0 ( 0.0) 7 rn 
~ 

Court Majority 38 (56 .7) 29 9 (39.1) 14 3 (42.9) 4 
% Difference (20.9) (-17.4) ( - 42.9) 

1981 
Rehnquist 64 (77 . 1) 19 18 (36. 7) 31 5 08.5) 8 
Court Majority 39 (47 .0) 44 24 (49 .0) 25 7 (53.8) 6 

OJo Difference (30.1) ( - 12.3) ( - 15.3) 

Total 
< Rehnquist 333 (80.2) 82 55 (34.6) 104 10 (15.9) 53 £ 

Court Majority 214 (51.6) 201 80 (50.3) 79 28 (44.4) 35 -'ft D\ffcrmce (28.6) (-IS.7) (- 28.S) ~ 
.·• .. ·r~-:· ~ ~ ). ~t~ : .. t .. ~(~ . 
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Reagan Again Sidesteps Fireworks • • • 
With smooth orchestration and an uncanny avoidance of 
leaks, the White House has deftly negotiated round two of 
the potentially explosive process of imposing a long-lasting 
Reagan legacy on the Supreme Court. 

President Reagan's unexpected singlo-shot announcement 
of Chief Justice Warren E. Burger's retirement from the 
Court, his nomination of Associate Justice William H. Rehn­
quist to succeed him and the nomination of federal appeals 
court Judge Antonin Scalia to fill the vacancy preempted the 
speculation and competitive stridency that might have been 
expected on such an occasion. 

As in the President's first Supreme Court nomination, the 
1981 selection of Sandra Day O'Connor to become_ the first 
woman justice, there appears virtually no likelihood of a 
major battle over Senate confirmation. 

While Reagan has not yet been presented with the oppor­
tunity to clearly alter the philosophical balance of the Court 
by naming a conservative of his choosing to replace an 
avowed liberal, he has nonetheless given a chronological 
boost to the conservative side. . 

Rehnquist, 61, survived liberal attacks when named to the 
Court nearly 15 years ago, and in today's more conservative 
political climate, a major effort to block his promotion does 
not seem likely. He is 17 years the junior of Burger. Scalia, 
who currently sits on the U.S. Court of Appeals for the 
District of Columbia Circuit, is 50. 

As with O'Connor, 56, whose historic nomination to be the 
first woman on the Court, made the choice all but unassail­
able, Scalia is regarded as a safe choice for confirmation 
because he is held in high esteem by his professional pccrs­
even by those who differ strongly with his philosophy. 

As a tactical matter, presidential aides were pleased with 
their ability to carry out the selection process in secret, 
without generating lobbying pressures or press speculation. 
Burger, aecompanied by former presidential counsel Fred F. 
Fielding, notified Reagan and chief of staff Donald T. Regan 
of his intention to retire at an hour-long White House 
meeting on May 27. 

The news was closely held. Rehnquist was the first person 
whom the President asked to sec to discuss becoming the new 
Chief Justice, and Reagan offered him the job on the spot. 

A three-man selection committee of Regan, Attorney 
General Edwin Meese III and White House counsel Peter J. 
Wallison reviewed a list of 10-15 potential candidates for the 
vacant Associate Justice's slot. No further interviews were 
necessary, said a source, because all of the candidates were 
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"well-known." That course of action also helped eliminate 
the prospect of leaks. 

Given the Senate's recent balkiness over controversial 
Reagan candidates for lower court judgeships, the selection 
process implicitly aimed for a result that would create 
minimum controversy. After Reagan announced his choices, 
a White House briefer proclaimed that "we are very pleased 
with the results." 

Favorable reaction from critics added to the White 

~ By DICK KIRSCHTEN 
House's pleasure. A prominent attorney with strong liberal 
credentials said of Scalia, "It is hard for me to imagine that 
fair-minded people of the liberal persuasion and the Demo­
cratic Party could have gotten a better justice out of this 
Administration." The lawyer predicted that Scalia, though 
conservative, would not automatically fall into line behind 
Rehnquist's leadership of the Court. 

The long-awaited fireworks over Reagan Supreme Court 
appointments again appear to have been sidestepped. 

• • • 
As the magnitude and complexity of the problems besetting 
the nation's space program have become evident to the 
Reagan White House, one of its largely ignored units, the 
Office of Science and Technology Policy (OSTP) has sud­
denly become attractive in the eyes of senior presidential 
staffers. 

And in science adviser-designate William R. Graham, 
currently the deputy administrator of the National Aeronau­
tics and Space Administration (NASA), chief of staff Regan 
has apparently found someone who can work compatibly 
with his closely knit circle of top aides. 

Prior to the tragic explosion of the space shuttle Chal­
lenger last Jan. 28, OSTP did not loom large in Regan's 
scheme of things. Organizationally, the congressionally man­
dated office appeared to be a victim of Congress's well­
intentioncd effort to give it stature by making it an indepen­
dent entity within the Executive Office of the President. 

A Regan aide noted that "in the psychology of White 
House staffing, independence usually amounts to isolation. 



• • • Over Appointments to High Court 
· OSTP was always sort of a third cousin." Another staffer 
observed that the science adviser's office "just hung out 
there. It just didn't participate in the normal deliberative 
process in the White House." 

In actuality, power and influence in the West Wing hinge 
as much on personality as on organizational plans. And 
former Reagan science adviser George A. Keyworth II was 
not welcomed into the clique of top advisers when Regan 
took over as chief of staff in early 1985. During the Prcsi- • 
dent's first term, Keyworth had fared somewhat better by 
allying himself with Mccsc, who was presidential counselor 
before he moved on last year to become Attorney General. 

A Regan adviser dismissed Keyworth, a prominent advo­
cate of the President's Strategic Defense Initiative, as basi­
cally "a one-issue guy." The aide said that there were "some 
very good people" on the OSTP staff, but implied that he 
knew and cared little about the office's over-all structure. 

Not surprisingly, Keyworth opted for private-sector em­
ployment a year after Regan took over. The White House 
Cabinet Affairs Office, under Alfred H. Kingon, was then 
asked to weigh OSTP's fate. The options, said a party to the 
review, "were that you ought to either believe in it or try to 
get rid of it." Noting that Congress had blocked a 1973 
attempt by President Nixon to abolish the science adviser's 
office, the aide asserted, "You know we could just let it 
languish." 

Kingon recommended, and Regan agreed, that OSTP 
should be brought into the organizational framework of the 
White House Office of Policy Development. Although the 
policy office has been regarded as notoriously weak and 
silent throughout the Reagan years, an aide explained that it 
at least "has a scat at the table" at White House policy 
deliberations and senior staff meetings. OSTP ostensibly 
would be represented by the President's assistant for policy 
development, John A. Svahn, at councils where it now has no 
voice. 

As the policy office's experience indicates, however, orga­
nizational arrangements do not guarantee influence. More 
frequently, it is the personal connections that count-and 
that's where Graham appears to have a leg up. 

When the Challenger catastrophe occurred, Graham, who 
was then serving as NASA's acting director, was immedi­
ately summoned to the White House to huddle with senior · 
presidential aides and interpret information coming in from 
the scene of the disaster. Later that afternoon, he accompa­
nied Vice President George Bush to the Cape Canaveral 

(Fla.) launching site to convey the President's condolences to 
the families of the seven astronauts who lost their lives. 

Like soldiers thrown together in the press of battle, Gra­
ham and Reagan's top advisers forged strong personal·'lies. 
Although he must be confirmed by the Senate before he can 
assume his new White House duties, Graham has already 
been informally contacted by presidential aides, who have 
given him a list of issues on which his advice will be sought. 

"Bill [Graham] is well-regarded, well-respected, has a 
good rapport with those of us who are here," said W. Dennis 
Thomas, a top Regan aide. "We worked very closely with 
him during that difficult time during and immediately after 
the shuttle accident. I think everybody came away with a 
feeling that he's handled himself well under very very 
difficult circumstances. And I think that will bode well for 
his ability to be a strong influence here." 

That apparently holds true for Regan as well as for his 
lieutenants. When asked if Graham is likely to develop a 
good personal relationship with the chief of staff, Kingon, a 
longtime Regan associate, replied, "He has that already." 

Although Graham is coming to the White House from 
NASA, where he has served less than a year, he is by no · 
means regarded as a special pleader for the civilian space 
agency. In fact, some NASA officials view Graham as more 
sympathetic to arguments for giving higher priority to mili­
tary payloads in the national space launching capability. 

When appointed as deputy to former NASA adminis­
trator James M. Beggs, Graham was the White House's 
choice for the post, not Beggs's. Shortly thereafter, Beggs 
was forced to resign after being indicted in a defense 
contracting case involving his previous employer. 

In the immediate aftermath of the Challenger explosion, 
many NASA officials pushed for an internal investigation 
but were overridden by the White House's insistence on 
appointing an independent study commission. That decision 
drew no complaint or appeal from Graham, according to 
White House sources. 

Critical remarks by Beggs apparently derailed Graham's 
chances to take over the top NASA job but cost him no favor 
at the White House, where it appears that for the first time, a 
science adviser will enjoy some clout in the Reagan staff's 
inner circle. 

"He believes he can be [influential]," Kingon said. "I 
hope he is. Bill is a very cool, careful guy and is very 
cooperative. He believes in the President and wants to work 
for him." 0 
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Scalia 
picked for 
vacancy 
By Jeremiah O'Leary 
and Mary Belcher 
THE WASHINGTON TIMES 

President Reagan yesterday 
accepted the resignation of Su­
preme Court Chief Justice Warren 
Burger, and swiftly named Associ· 
ate Justice William Rehq.quist tD re­
place him and tapped a conservative 
appellate judge to fill the vacancy on 
the nation's highest court. 

The promotion of Justice Rehn­
quist and nomination of Judge An· 
tonin Scalia of the U.S. Court of Ap­
peals here is "one of the most 
significant decisions" of the Reagan 
presidency, a senior administration 
official said. 

"These appointments are ones 

see COURT, page BA 
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which I think will have enormous 
influence on the direction of the 
court over many years," said the of­
ficial, who spoke on condition that he 
not be identified. 

If the Senate confirms Judge 
Scalia's nomination, he will, at SO, 
become the youngest member of the 
Supreme Court. Mr. Reagan's only 
other appointment to the court is 
Sandra Day O'Connor, who is 56. 

"We are putting on the court today 
a judicial philosopher [Mr. Scalia] 
... · who shares the president's phi­
losophy and is young enough to re­
main on the court many, many 
years;• the official said. 

On Capitol Hill, the new ap­
pointments received an en­
dorsement from Sen. Strom Thur­
mond, the Sou th Carolina 
Republican who heads the Judiciary 
Committee. 

He called Justice Rehnquist a 
"logical appointment" - a fairly 
young man and a "true scholar" who 
shares the views of the White House. 

"He will make an outstanding 
chief justice;• Mr. Thurmond said in 
a speech on the Senate floor shortly 
after the announcement. 

Mr. Thurmond, 83, later said he 
"had a feeling" the 78-year-old Jus­
tice Burger would resign because he 
was carrying a heavy load and 
"looked very tired." 

Senate Majority Leader Robert 
Dole predicted early action on the 
nominations. 

"During his tenure on the Su­
preme Court, he has helped to define 
the court's proper role in the federal 
government;' Mr. Dole said of Jus­
tice Rehrl.quist. ''And I am confident 
that in his new position he will con­
tinue to adhere to these principles of 
judicial restraint." 

Sen. Alan Cranston, California 
Democrat, made it clear that Justice 
Rehnquist will face some tough 
questions during his confirmation 

hearings. 
"I have grave doubts whether 

someone with the extreme right­
wing views of Justice Rehnquist can 
properly manage the court as chief 
justice," Mr. Cranston said. 

The White House began its search 
for a new chief justice May 27, when 
Justice Burger told the president in 
a personal visit that he wanted to 
devote full time to the Commission 
on the Bicentennial of the U.S. Con­
stitution. 

Administration officials denied 
that Justice Burger was pressured 
to resign to allow the president to 
make a new, younger appointment to 
the court. 

Mr. Reagan on May 29 asked At­
torney General Edwin Meese, White 
House r,hief of Staff Donald Regan 
and White House Counsel Peter Wal­
lison to draw up a list of candidates 
for the nation's highest judiciary 
post. 

The president asked that the can­
didates be either Supreme Court as­
soci~te justices or judges from 
lower courts. Administration offi­
cials refused to discuss other candi­
dates on the list, which included be­
tween 10 and 15 names. 

Mr. Reagan received synopses of 
the candidates' legal opinions and 
other writings reflective of their 
philosophies. 

Justice Rehnquist, who was the 
president's first choice for the chief 
justiceship, accepted Mr. Reagan's 
job offer June 12, according to the 
administration official. 

Judge Scalia also was Mr. Rea­
gan's first choice to fill the court seat 
Justice Rehnquist will vacate. The 
president asked Judge Scalia to 
accept the nomination Monday af­
ternoon, and he did so on the spot. 

White House officials deriied that 
J:udge Scalia had to pass a "litmus 
test" on abortion or other specific 
issues of major importance to the 
administration. Instead, the pres­
ident was interested in the judge's 
"overall philosophy;• based on the 
body of his work, according to a 

senior official. 
In his four years as a federal ap­

peals judge, Judge Scalia has not 
had to rule on an abortion case. 

Mr. Reagan was especially im­
pressed with Judge Scalia's record 
on judicial restraint, in which the 
courts defer to the elected branches 
of government instead of overturn­
ing or modifying laws, the official 
said. 

Judge Scalia called the opportu­
nity to serve on the Supreme Court 
"the culmination of a dream." 

Mr. Reagan entered the White 
House press room at 2 p.m. yester­
day, accompanied by Justices 
Burger and Rehnquist and Judge 
Scalia. 

Justice Burger said he plans to 
step down July 10, if Justice Rehn­
quist has been confirmed by the Sen­
ate Judiciary Committee. The Scalia 
nomination will be forwarded to the 
Senate after action on the Rehnquist 
nomination. 

Court observers said Mr. Burger 
will be remembered for his efforts to 
limit the scope of many of the de­
cisions handed down by the liberal 
court headed by his precedessor, 
Earl Warren. 

Many of those decisions involved 
the rights of criminal defendants 
and latitude allowed to law en­
forcement. 

Mr. Burger sought to impose lim­
its on the power of the judicial 
branch to legislate through the inter­
pretation of law. 

Justice O'Connor, appointed by 
Mr. Reagan in 1981, is the first 
woman to serve on the high court. 
The presence of three Reagan 
choices on the Supreme Court -
with the possibility that three other 
justices in their 70s might soon re­
tire - has given the president the 
opportunity to place a conservative 
mark on the court for perhaps 20 
years after his second term ends. 

The president praised all three 
judges in the highest terms. He said 
of Justice Burger, "He has led the 
Supreme Court for 17 years, a time 

of great c?an~e and yet a period also 
of consohdat1on and stability i'I\' the 
decisions of the court. Under Ju~tice 
Bu~ger's guidance, the court has f·e­
mamed faithful to precedent while\t 
sought out the principles that under­
lay the framer's [of the Constitution] 
words." 

Mr. Reagan said Justice Rehn­
quist has served with great distinc­
tion and skill since 1971. At 61, Jus­
tice Rehnquist is the same age 
Justice Burger was when he was 
nominated 17 years ago. 

"He is noted for his intellectual 
power, the lucidity of his opinions 
and the respect he enjoys among his 
colleagues," Mr. Reagan said of the 
ml:Ul he nominated as chief justice. 

Mr. Reagan said Judge Scalia, an 
appellate judge here since 1982, is 
noted for the force of his intellect, 
personal energy and the depth of his 
understanding of constitutional ju­
risprudence. 

Justice Burger said one thing he 
did not accomplish was his goal of 
the creation of a new intermediate 
court, a measure now before Con­
gress, to take cases from the over­
loaded calendar of the Supreme 
Court. 

"There are nearly 100 filings a 
week and we have got to have some 
relief;' Justice Burger said. "I'm 
surprised someone hasn't fallen 
down with coronary thrombosis. I 
have been logging 105 hours a week. 
I can do 90 hours, but at my age ... " 

Justice Burger said the court has -
not become more divided under his 
stewardship. "You have nine people 
there for an interchange, and it goes 
on all the time;• he said. "We can 
disagree in a civilized way, and we 
do." 

Neither Justice Rehnquist nor 
Judge Scalia would answer ques­
tions of substance, pleading that 
they would be questioned by the Sen­
ate Judiciary Committee in the con­
firmation process. Judge Scalia said 
he had no idea what the screening 
process was by which he was cho­
sen. 
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which I think will have enormous 
influence on the direction of the 
C?~rt over many years;• said the of­
f1c1al, who spoke on condition that he 
not be identified. 

If the Senate confirms Judge 
Scalia's nomination, he will, at SO, 
become the youngest member of the 
Supreme Court. Mr. Reagan's only 
other appointment to the court is 
Sandra Day O'Connor. who is 56. 

:·w~ ~re pu~ing on the court today 
a JUd1c1al philosopher [Mr. Scalia] 
... wh6 shares the president's phi­
loS?phy and is young enough to re­
main on the court many, many 
years:• the official said. 

<?n Capitol Hill, the new ap­
p 010 t men ts received an en­
dorsement from Sen. Strom Thur­
mond, the South Carolina 
Republican who heads the Judiciary 
Committee. 

He called Justice Rehnquist a 
"logical :appomtment" - a fairly 
young man and a "tnie scholar" who 
shares the"vi~ws of the White House. 

"He will make an outstanding 
chief justice," Mr. Thurmond said in 
a speech on the Senate floor shortly 
after the announcement. 

Mr. Thurmond, 83, later said he 
"had a feeling" the 78-year-old Jus· 
tice Burger would resign because he 
was carrying a heavy load and 
"looked very tired." 

Senate Majority Leader Robert 
Dole predicted early action on the 
nominations. 

"During his tenure on the Su­
preme Court, he has helped to define 
the court's proper role in the federal 
government;• Mr. Dole said of Jus­
tice Rehnquist. "And I am confident 
that in his new position he will con­
tinue to adhere to these principles of 
judicial restraint:' 

Sen. Alan Cranston, California 
Democrat, made it clear that Justice 
Rehnquist will face some tough 
questions during his confirmation 

hearings. 
"I have grave doubts whether 

someone with the extreme right­
wing views of Justice Rehrlquist can 
properly manage the court as chief 
justice;• Mr. Cranston said. 

The White House began its search 
for a new chief justice May 27, when 
Justice Burger told the president in 
a personal visit that he wanted to 
devote full time to the Commission 
oo the Bicentennial of the U.S. Con· 
stitution. 

Administration , 'Officlals denied 
that Justice Jurger was pressured 
to resign tO allow the president to 
make a new, yOuriger ai>Pointment to 
the court. 

Mr. Reagan on May 29 asked At­
torney Gene~ Edwin Meese, White 
House ':hief of Staff Donald Regan 
and White House Counsel Peter Wal­
lison to draw up a list of candidates 
for the nation's highest judiciary 
post. 

The president asked that the can­
didates be either Supreme Court as­
soci~te justices or judges from 
lo\Ver courts. Administration offi­
cials refused to discuss other candi­
dates on the list, which included be­
tween 10 and 15 names. 

Mr. Reagan received synopses of 
the candidates' legal opinions and 
other writings reflective of their 
philosophies. 

Justice Rehnquist, who was the 
president's first choice for the chief 
justiceship, accepted Mr. Reagan's 
job offer June 12, according to the 

· administration official. 
Judge Scalia also was Mr. Rea­

gan's first choice to fill the court seat 
Justice Rehnquist will vacate. The 
president asked Judge Scalia to 
accept the nomination Monday af­
ternoon, and he did so on the spot. 

White House officials denied that 
J:udge Scalia had to pass a "litmus 
test" on abortion or other specific 
issues of major importance to the 
administration. Instead, the pres­
ident was interested in the judge's 
"overall philosophy;• based on the 
body of his work, according to a 

senior official. 
In his four years as a federal ap­

peals judge, Judge Scalia has not 
had to rule on an abortion case. 

Mr. Reagan was especially im­
pressed with Judge Scalia's record 
on judicial restraint, in which the 
courts defer to the elected branches 
of government instead of overturn­
ing or modifying laws, the official 
said. 

Judge Scalia calied the opportu­
. nity to serve on the Supreme Court 
"the culmination of a dream." 

Mr. Reagan entered the White 
House press room at 2 p.m. yester­
day, accompanied by Justices 

. Burger and Rehnquist and Judge 
Scalia. 

Justice Burger said he plans to 
step down July 10, if Justice Rehn­
quist has been confirmed by the Sen­
ate Judiciary Committee. The Scalia 
nomination will be forwarded to the 
Senate after action on the Rehnquist 
nomination. 

Court observers said Mr. Burger 
will be remembered for his efforts to 
limit the scope of many of the de­
cisions handed down by the liberal 
court heaci;led by his precedessor, 
Earl Warren. 

Many of those decisions involved 
the rights of criminal defendants 
and latitude allowed to law en­
forcement. 

Mr. Burger sought to impose lim­
its on the power of the judicial 
branch to legislate through the inter­
pretation of law. 

Justice O'Connor, appointed by 
Mr. Reagan in 1981, is the first 
woman to serve on the high court. 
The presence of three Reagan 
choices on the Supreme Court -
with the possibility that three other 
justices in their 70s might soon re­
tire - has given the president the 
opportunity to place a conservative 
mark on the court for perhaps 20 
years after his second term ends. 

The president praised all three 
judges in the highest terms. He said 
of Justice Burger, "He has led the 
Supreme Court for 17 years, a time 

of great change and yet a period also 
of consolidation and stability in the 
decisions of the court. Under Justice 
Burger's guidance, the court has re· 
mained faithful to precedent while it 
sought out the principles that under­
lay the framer's [of the Constitution] 
words." 

Mr. Reagan said Justice Rehn­
quist has served with great distinc­
tion and skill since 1971. At 61, Jus­
tice Rehnquist is the same age 
Justice Burger was when he was 
nominated 17 years ago. 

"He is noted for his intellectual 
power, the lucidity of his opinions 
and the respect he enjoys among his 
colleagues;• Mr. Reagan said of the 
m~ he nominated as chief justice. 

Mr. Reagan said Judge Scalia, an 
appellate judge here since 1982, is 
noted for the force of his intellect, 
personal energy and the depth of his 
understanding of constitutional ju­
risprudence. 

Justice Burger said one thing he 
did not accomplish was his goal of 
the creation of a new intermediate 
court, a measure now before Con­
gress, to take cases from the over­
loaded calendar of the Supreme 
Couh. 

"There are nearly 100 filings a 
week and we have got to have some 
relief;' Justice Burger said. "I'm 
surprised someone hasn't fallen 
down with coronary thrombosis. I 
have been logging 105 hours a week. 
I can do 90 hours, but at my age ... " 

Justice Burger said the court has 
not become more divided under his 
stewardship. "You have nine people 
there for an interchange, and it goes 
on all the time;• he said. "We can 
disagree in a civilized way, and we 
do." 

Neither Justice Rehnquist nor 
Judge Scalia would answer ques­
tions of substance, pleading that 
they would be questioned by the Sen­
ate Judiciary Committee in the con­
firmation process. Judge Scalia said 
he had no idea what the screening 
process was by which he was cho­
sen. 
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?:$CALi4,. AP!REALS JUDGE, CHOSEN FOR COUR'i: 
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PJe&ldent Reagan with Judge Antonin Scalia, left, Associate J111t10e Wllllatn R. RllhnqUlil~ ~ter, and~.'•'* W~ S. 18~"° ;i_ i'iil~l io;;11 
. -· .. 

\ 

--~ ::; 
Reagan Acts to Solidify 
,Bloc That Wpuld Back "' 

... ~'. · 'His, Social Agenda , :.· 
•"' 
v·' 

BJ BERNARD WEINRAUB ' ·· 
11P9C1al CO Tiie New Yc1111 TlmM . ~ 

WAS!llNGTON; June 17-Presldefit 
Reapn today announced the retl~ 
meat, of Warren E. Burger aa CbJe, 
Justk:e of the United States after i7 
yean and the intention to nominate~-, , _.te Juetk:e William Hubba Rebil-
4'dl& ID Nplac:e blm. . : I 

Mr. ftea&all do announced tblJit, 
u.-. s.uce Rebnq4dst•• c:oatt~ 

' fbta of Jteaaan and Burger ie~ 
and news H&Slon, pa.ge A.JO. : .• 

u Chlcd Justice by the Senate, h• 
would nominate Judge Antonin sqil• 
ol the United States Court of ~I 
for tbe Pistrict ol ColWQliJia .... ~ 

. .,.,,me Court. . ...... ,. .,.:,. .h 
Republican leaders of the Seai4t1 

praised the selection of Juatlee lle'hn 
I qWst to become Chief Justice, but som. 

Democrats expreesed doubts aboW bi 
record. Lawmakers from both partie 
said Judae Scalia's reputation .. ,~, 
lepl llClholar was likely to dluolve op 
'posWon to his nomination, and JJUU) 
sUI he wuuld ablft the balance of di 
Court perc:eptlbly to the right. [Pa,g 

I A32.) " 



· A Decklw Move 
With the announeement -todaJ. Mr. 

RMpD moved decisively to insure th!lt 
Cll tlMt .• tral ..... of bl.a social . 

-~i~= :;;r~ ~ ... ~ 
· a ~ ·'imiber and~...,-a ala-
jorlty ol Jastfc:. IUPPOftbta tbe ~ • 
dmt. ' . . ~ 

THe clePartun Cit ddef -J-­
au.rpr .. an end to tbe tenure or. 
,g.llf ,,_......,years be8diag ~ sr••• • a•c ... marked 'f. 
~,,..c:ted acttvflab. 8¥911 in . 
.. dvll -~.nct Cliln1-I . . 

•
.... Jatr .. bl',..._ 

' ·.atoieelt ''J'J8et I ; ' ustt!t.=r:.11:-~ 
retiring to deYote Ida time eaUref31..f> 
orpnlllng cerembAlea surrounding tie 
200tb anniversary of the Conltitutlon1'1t 
11187. Chief Justice Burpr, 78 yean 
old. who is chairman of the CommlL 
sion on the Bicentennial of the United 
States Constitution, denled that be Was , 
leaving the Court becauae al JICl!I' ~ 
health or weariness with the job. , : 

'I w .. 't Weu)" ' ;af ': 
."1 wun·t weary ot being Cblet Jyil.. 

lice, .. • ·said with a grin. 11lt's a IO("Of. 
fun.'' . . , , ... 

A8ed if be was leaving for ~ 
of bealtb, Justice Burger said: "Yaia 
make the diagnosis. Do I look as thou&b 
I'm falllng apart? I never felt better in 
my life.''. ~ 

White House and Reagan Adminis­
tration officialt said today that Clllef 
Justice Burger, at a private White 
House ~&..three weeks ago, ~ 

Cefh•wl•Pllp.ul,Calamnl -~-



Durger l\t~" "'"' .. "'"''&'~quisc 
ls Chosen as Chief Juai:ice 

Ille Preoldeol unequl"'!"AllY Iba! be 
wanted to retire. 

Mr. Reagan, who made ~the an­
nouncement at 2 P.M. today at the 
While House belore a Q&tional lelevl­
sloo audience, said Judge Scalia was 
"noted for his lnlellectual power, the 
lucldlly of his opinions and the respect 
be enjoys amOllB his colleagues." 

"His grfat personal energy, the force 
of bis lnlellect, and the depth of his WI· 
denta'nding of our constitutional juris­
prudence wilquely qualify him for 
elevation to our highest court," said 
Mr. Reagan, who stood In the While 
House beside Justice Burger, Justice 
Rehnquist and Judge Scalia. 

While House officials said they ex­
pect no substanU"" _.,moo to Judge 
Scalia Jn the Senale, where a majority 
vote ts required tor his contl.rmatlon. 
He Ii believed lo be tlHI first American 
af Italian descent lo ""rve on the Su­
preme Court, and at Ill, be 1B YOWl8er 
that any .llWna·Juslice. 

Senator Strom Tharmood, the Soulh 
Csrollna Republican who heads the 
Senate Judiciary Commlttea, which 
hu jurisdiction over the nominations, 
promised lo hold hearlnga quickly. "I 

· expect no problem ID having either of 
the Prealdent'11 no_.ninatlons con~ 
firmed, .. he salil. 

Attorney General Ed\vtn Meese Jd, 
who was involved Jn the selection pro­
ceas, said the President had adhered lo 
three basic criteria in nominating Jus~ 
tlce Rehnquist and Judge Scalia. "One 
is lnlellectual and lawyerly capabil~ 
lty," he said, "secondly, Integrity, and 
thirdly, a commitment to the lnterpre­

. talion of the law rat.her than being a 
lawmaker." 

,, 

rent term, allhoullh hB •kl 'be -
stay longer If needed llDlll the~ . 
ment ls eomplete. A ~man for the' : 

~Z.:!1~:ia~~1i==~ ! 
ment, I 

Mr. Reapn said Chief Justice 
Burger lnlormed blm three w- ago 
of his yearning to leave the SUpteme 
Coo rt to devote full time to the commis­
sion. 

Chief J-uaUce Burger said today, "It 
ts vastly underflnanced and we're 
suing to have the devil's own time in 
trying to do the kind of a job that ought 
to be done tor this great event. .. 

White House officials said the dlscl<>­
sure surprised the President and his 
chief of staff, Donald T. Resan. Also at­
tending the Oval Office meeting was 
Fred F. Fielding, the former White 
House counsel. 

Chief Justice Burger, Jn his letter ot 
resignation, said that his work headlns 
the commission on the ConstituUon WBB 
a "full-time enterprise" and was 0 an 
enonnoos and challenging task.'' The 
responsibilities of serving as Chief Jus· 
lice as well running the commission 
were far more than he could handle, 
the Chief Justice Indicated. 

Chief Justice Burger, in a joking 
mood, was asked by reporters If he 
would change 'IOme of the opinions he 
had written. "l wish some of them were 
a little shorter,'" be 88ld. 

Justice Renhqulat, asked If the nomi­
nation to replace Chief Justice Blll'll"r 
was the culminaUon of a dream, 88id: 
"I wouldn't call it the culmJnaUon of a 
dream, but it's not every day when 
you're 81 years old that you get a 
chance to have a new job." 

Chief Justice Burger said; "That 
otrlkes me as a perfect parallel. Biii 
Rehnquist is the same age as I was 
when I was nominated back in the Gar­
field AdministraUon, J think it was." 

The two Justices and Judge Scalia 
'broke into laughter. 

F~ .... ··~w.,_Eart~:~ 15Chlef Justices 

II ~12,1746,lnNewYDlk~lllf.~:May . ' ~~tln~o1Lafourche,La.Dled:May1&,11121,ln 
17,t .... JnBedfl>l'd,N.Y, , WMlllngton,D.C =ng'a ~<Cotuinl>tlll. Collegea: Mount St. Mary's, Georgetown. 

SWWuhlnglonln 1711!!: 1 AppoliMd: By Tait In 1910, Died In office. SeMldaaA880ClateJ..-. 

1795. • 1 -.11ow.,.T.tt 
_;;: 1!9m: ~- 15, 1857, In Cincinnati, Ohio. Ol9d: March 8, 1930, In 

,,., • \ .,C.'f ~D.C. 

John cou.ee: "-· l.4!W,-: Cincinnati 
~ Appolnl9d: ByHedlng In 1921. Realgned: 1930. Was President of the 

Born: September 1 739, Charleston, 8.C. Died: June 21, 1 i!Olt, In Unfted Btetaa. 
Chaliellton. , , .. 

Law tchool: Inna of Court, London. ' . 
Appolnt9d: Protem by Waahlngton In 1795 for leu lllan one-.· 

Served ae Associate Justice. t 

OlverElawOrth · .. 
Bom:April29, 1746,lnWlndeor,Conn.Dlad: NOY. 28, 1807,lnWlndepr . . 
Co~: Princeton. 
Appolnt9d: By Washington In 1796. Reelgned: 1800. 

lohn Marshall 
Born: Sept. 24, 1755, Germantown, Va. Died: July 8, 1835, Philadelphia, 

Pa. 
Law ocllool: Wiiiiam and Mary. 
Appolnt9d: By Adama In 1801 . Died In office. 

RoprllroaMT-r 
Born: March 17, 1777, lnCalvertCounly, Md. Di9d: Oct.12, 1884,ln 
Waahlngton, D.C. 
~: Dlckinaon. . 
Appolnlacl: By Jackson In 1835, confirmed In 1 e:ie. Died In office. 

Salmon Portland Chase 
Dom: Jan, 13, 1808, In Cornlnsh, N.H. Died: May 7, 1873, In New York 
City. 

I· College: Dartmouth. 
Appolnt..S: By Uncoln In 1884. Dljld In~. 

Morl1-Remlck Waite 
Dom: Nov. 29, 1818, In Lyme. Conn. Dl9d: March 23, 1888, In 

Washington, D.C. 
~:Yale. 
Appointed: By Grant In 1874. Died In office. 

Melvlle Weston Fuller 
Born: Feb. 11, 1833, In Augusta, Me. Dl9d: July 4, 1910, In Sorrento, Me. 
College: Bowdoin. Lnrochool: Harvard. 
Appolnt9d: By Cleveland In 1888. Died In oflica. 

ct.-E-llqhes 
Bom:APrll 11, 1882, In Glens Falls. N.Y. Died: Aug.27, 194B, In 

OstervlHe, Maas. 
Coltegaa: Madlaon (Colgate), Brown. Law ochool: Columbia. 
Appolnl9d: By Hoover In 1930. R•lgned: 1941 . Served as Asaoclate 

Justice. 

...... Fl9ke Stone 
Born: Oct. 11, 1972, In Chesterfield, N.H. Ol9d: Aprll 22, 1948, In 

WaahlnglDn, D.C. 
~: Amherat. Law achoole: Columbia, Amherst. 
Appolnlacl: By ROOMWH In 1941. Died In office. Served as Aseoclate 

Juollce. 

Fredeltck Moore VII-. 
Born: Jan. 22, 1890, In l.Dulaa, Ky. Di9d: Sept. 8, 1953, ln Waahlngton, 
D.C. 
~:Centre. Law-:Centre. 
Appolnl9d: By Truman In 1948. Died In office. 

EmtW..,.... 
Dom: March 19, 1891, In Los Angeles, Callt. Dled:July9, 1974, In 

Waahlngton, D.C. 
Col1-: Unlwralty of Cellfomla. Law ochool: Unlverally of Celltornla. 
Appolnlacl: By Elaenho-r In 1953, confirmed in 1964. Realgn9d: 1989. 

w ...... Emt......., 
Born: Sept. 17, 1907, In Bt. Paul, Minn. 
~:University of Mlnneaota. Law ochool: St. 

Paul (Mttchell) 
Appolnlacl: By Nixon In 1989. 

Source: "GukM to rtle U.S. Supteme Coun," C> 1878 br Congreulonal Quartodr Inc, 

A senior AdmJDlstration ofticlal, also 
involved in the selection process, said 
the nomlnaUons "will have enormous 
inHuence on the direction of the Court 
for many years.•• Meeting 3 Weeks Ago Set Off Search, a Well-Kept Secret I 

By GERALD M. BOYD 
~tolbe,._Ycftf'lai. 

I 
and Peter Walli8'tn, l1)e White House aJUDSe:l 
- compiled a tblcl<, looaeleaf book full of 
facts abOllt potOll!l:l candidates for the High 

1111', wblcb met '"'11 Mr. R- for the firat ' 
dme two days ta&rr. 

, Offtctllfll stitd the President expressed a de- ~ I 

RepubllCllll leaders of the Senate 
prslied Mr. Reagan's seleclloo of JWi· 
Uce Rehnqulat, who was DllJlled to the 
Supreme Court In 1971 by President 
NlllOO and hu Iona been Ille C-Oun's 
moet C0111ervatlve member. Demo­
c...,ts vowed, however, to examine h1s 
record carefUlly before deciding 
wllether to - his nomination as 
Chief Juotlce. · 

WASHINGTON, Jwie 17 - It was at a 
White Houae meednl threa weeks ago that 
Chief Justice Warren E. Bariier told Presl-

=:.:.u.,1111~:;:,::~~~ ~ld=/o · 
~~Y'J"..U:ucb~=:::;;:=: 

In tbe case of~ JU811ce WIWam"it . 

• lli:e ID .......... lltdnl jud&es for the Chief 
J,.uce olot becautie It Wilulcl be easier to di&­
_,. tbilr Jodll:l4I ~. one senior 
~ aldelllld. At die same time. the aide 
iald, the Preafdlllt wlced'a bread preference 
fur.~ wllD wwld -- Judi· 
"'-1 nsiralai. 

Accordlns to the officials, Mr. Reagan met 
with the three aides tor the second Ume on 
Jwie 9, where lhey reviewed and pared the 
list of candidates. It was In that session, the 
officials aald, that Mr. Reqan said be 
wanted to met wtlb Justice ~- t· 

The .- of Judp Scalia are not 
widely Jmown. Be lllli crllldllid tile Su­
preme Court'• aJlpnMll of amrmadve 
action plans lbal inehlcll! radal prefer­
ences, hinted at~ with Ille 
Cow1'• broad First Ameadment rul­
ings llmllinl libel sulla, questioned lhe 
conaututlonal flulB for the Independ­
ence rrom the Presldml of such agen­
clea as the Federal Reserve Board and 
Is said to be persOllally _.,ed to abor­
tion. 

White House officials insisted that 
' ' there was no litmus test'' for selecting 
Judge Scalia and that he was not sub­
ject to any specific screening for opin­
ions on school prayer, abortion or other 
Issues. Mr. Meese said a principal cri­
terion was seeking two jurtsts who are 
" Interpreters of the law rather than 
lawmakers.' ' 

The effective date of Chief Justice 
Bursar's departure ts July 10, when the 
Court expects to finish worK on ita cur-

• . That aet off a series of~ and dellb­
""'tlanl that a bllJl>-level SMrdi committee 
managed to~-Wllll Mr. lleagan·an­
nounced his cbolcea for tbe two pooltlons on ' 
tbe Supreme Court tblB altemooo. 

Only Donald T, Regan, tbe White Houae 
chief of staff, and Pred Pleldlng, a fonner 
White HOilSe counselor, were p.-it when 
the Chief Justice told the Presldeal that he 
was ready to end his 17-year career on the 
Coun. : 

While House officials said that Chief J11&­
t1ce Burger's statement came as a 8W'pl1&e 
and that he wu not encouraged to resign. But 
they said that neither was there any attempt 
to dissuade him. 1be timing means that con­
firmaUon hearings can proceed before the 
1986 elections, while the Republicans are still 
assured of a majority in the Senate. 

Over the next day& three advisers - Attor­
ney General Edwin Mease ild, Mr. Repn, 

, Rehnquist, Admlniltl"alloo officials said dM1 
the President ciffenl!l 6ipi the job of Cltlel 
Justice on tlHI llPJI,' l,a a ~minute lille&dJtl 
where one of Mr. Jteasll!'• 111aln _... 

I waa the state'd' the Jlllllo:in hl!allh. Jusdce 
Rehnquist, - medk;ai p~- ntlmd 
quest111119 a f-"'8ra qo, 8liluted die 1'1911' 

• dent that be bad l"Oq!lved a cl- bill of 
lleelth ID a receilt checkup ana that bf! was 

• willing to serve aa long ao pooalble. 

i..:',:;; !."':t'fi"n1":.!.iec~i:~=.:;~. 
for tht! District of Columbia, to replace JllS. 
lice Rehnquist was equally slJ'al8htforward, 
the officials said. It e&111e In a similar :io. 
minute session where Mr. Reagan met the J 
judge for the first dme and viewed him as 
"wann end personable. 0 

.tie and other olllclals .;..id that It was at ' 
Mr. Regan's suaeatlon lhal the Pr8l!fdeol 
created the tiu..member -.~ COlll!8'lr 

Mr. N-Ald liOday that~ W been 
' tlU'eeprlnclJJ!l crltm1a: Plnll1n& a candidate 

1 Wlio was lntilleelwilly and lawYeriy capable, 
Diii! with lnteFttY. and one wllh a commit­
- ID ~ the law ralher than 
maldQI It, tnD the lleocll. 
• "It wasn't a matter of' trying to find aome-

1 ooe who represento Ille -'s philoso­
phy, because on specific tssues, we never use 
tbal Jn ~of our PrellldenUal appointments 
...... t •• he said. 

White House ofllclalB llald 10 to 15 people 
were COllSldared ID tpo -· with Mr. 
Meese 8-hlfng ..., oplnloos of judges 
under .....ideraUoa wlilie Mr. Walllson did 
almllar ~ aa well aa pullina together 
,_pet", ocllolarlyand law-review wridnl 
cmthe~tes. 

'l1lree daya later, Mr. R- offered lilm 
tlHI jab In a -.,.1n wblcb cneottlclal mid 
the Juslla! bad "reinforced" tile positive 

'recommtllldatlon be bad..-- from the 
. lbne advloen. 

• 
0 1be Prmtdent tiked the ADBwere that be 

got," said a ranking Reason advller. 
Mr. Relmqulst received treatment In lllllJ 

for olde effecta, Including slurred speech, 
caused by drugs used to relieve •even hack =· J>r::'."'" said be W88 DO kJaaer takfna 

Weighing a replacement for Justice Rehn­
qulat began lmmedlalely. AplD, Mr. R­
cbose to meet With one of the candidates, thlB 
Ume Mr. Scalia, they said. . , • 

"We didn't tell him the ~of the call, 
but be~s over 21 and he knows tbat the Pre&l­
dent doesn't call you over lo talk about noth­
ing," a senior Reagan ad-said. Mr. R ..... 

~..;'~~~~ judse the job at a 



Burger Quits; Rehnquist Chosen to .Lead Court 
Reagan Relied 
On His Instincts 

By David Hoffman 
Wallhlnpon Poet Staff Writer 

When Associate Justice William H. 
Rehnquist arrived at the Oval Office last 
Thursday for an interview with Pres­
ident Reagan, the team of three top ad­
ministration officials who had been se­
cretly searching for a new chief justice 
was uncertain what would happen. 

The group consisted of White House 
chief of staff Donald T. Regan, White 
House counsel Peter J. Wallison and 
Attorney General Edwin Meese III. 
They had come to a "consensus," as one 
recalled it, that Rehnquist was the best 
choice to lead the Supreme Court. 

Rehnquist was the first candidate Rea­
gan had wanted to interview. 

After talking with Rehnquist about 
his health, about his willingness to serve 
and about his legal philosophy, but not 
about specific cases or issues such as 
abortion, Reagan surprised his advisers 
by offering Rehnquist the position on 
the spot. "He liked the answers,'' re­
called a White House official who par­
ticipated. 

Thus Reagan completed the selection 
of a nominee to be the 16th Chief Jus­
tice of the United States in a matter of 
days by relying on his own broad prin­
ciples, one interview and a minimum of 
written material, including a digest of 
Rehnquist opinions and some newspaper 
and magazine articles about the court, 
White House officials said. 

In selecting Rehnquist, they added, 
Reagan's primary goal was a chief jus­

See DECISION, Al4, Col 1 
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tice who shares his pbiloeoph of 
"judicial reiitraint"-tbat tbe ~ 
interpret tbe law but should leave 
to tbe e.lected politiciana aa much as 
possible tbe business ol creating or 
repealing the laws. 

The praident then repeated the 
process to fill the court seat va· 
cated by Rehnquist'& elevation. 
Reagan acted in c:oocert with a con­
se11S1111 of bis three advisers. The 
only, CIDdidate be interviewed was 
Judge Aatoain Scalia al tbe U.S. 
Court of, Appmla liar tbe Diatrict ol 
Columbia. Reagan offered him tbe 
job at die ead ol an Oval Office in­
tervln Moaday afternoon in which 
they 6l DOt talk about specific ca...._ ovenll philoeophy, ac-
cormia,w pmicipanta. >! 

• ~ ,8't,Mtik)OHMT-Ofif-THE:'WAStMCTONPI05T 

In .... tlae two nominatiooa 
aimed It leMlq a comervatm: iln­
print. tbe c:aart for many yars 
after Illa pnisidency, Reagan ap­
pean to have relied Oil his instincts 
and pbiJoeophy rather than on de­
tailed aaaJ.yaia. ffe a1ao relied OD his 
adviaen to bring him candidates 
who 1arply &bared his views. 

llarpr --,..... a- .... - an. the ·--!l&., ·1!19 ;retlzemat. Scalia ii at WI, lleluiqidfi ii at rlPt. . -

From tbe beginning ol tbe 
search, Reagan abio made a deci­
sion that excluded his longtime ad­
viser, Meeee, from becoming a can­
didate for tbe second opening on 
the court during his preaidency. 
Officiala said Reagan instructed 
them to search foe candidates 
amq tbe ranllB of sitting Supreme 
Court justices and judge& already on 
the bench. That stipulation re­
moved Meeee from consideration. 

The president's decision to nar· 
raw tbe field to judges and justiCes 

was taken J*tly bec:allle it would 
be easier to 1111111!1111 tbe record of tbe 
candidatea from their written ~ 
inion&, a White 8- oificial aaid. 
But another preeidential aide said, 
"It. may bave al8o been driven by 
confirmation politics. Someone who 
has been confirmed once ia going to 
be almoet certain to be confirmed 
again.• 

Meeae, by coatrast, experieaced 
a stormy and difficult Senate coo­
firmatioa • attorney general. 

Meeae told reporters yesterday, 
"I've alwaya COll8iatently said I was 
never intereated. I Mid definitively, 

CHIEF JUSTICES OF THE UNITED STATES 
Name Serwd Appointed ~ From 

John Jay 1789-1795 Washington New York 
John Rutledge 1795• Washington South Carolina 
()! i\181 El lswortll 1796-1800 Washington Connecticut 
Jolln MarsllaH 1801·1835 J. Adams Virginia 
ROflll' B. Taney 1836-1864 Jackson Maryland 
Salmon P. Chase 1864·1873 Lincoln Ohio 
Morrillan R. Waite 1874-1888 Grant Ohio 
Melville W. Fuller 1888-1910 Cleveland Illinois 
Edward O. White 1910-1921 Taft l.Ouislana 
William H. Taft 1921-1930 Harding Connecticut 
Charles E. HUjjhes 1930.1941 Hoover New York 
Harlan F. Stone 1941-1946 F. Roosevelt New York 
Fred M. Vinson 1946-1953 Truman Kentucky 
Earl Warren 1953·1969 Eisenhower California 
Warren E. Burger 1969-1986 Nixon Minnesota 

·~by w-.pon but not -nrmod by tlM-. 
BY JAMES satWARTZ-THI!: -INGTOll POST 

I think ll'ft!ral montt. ago, it -was 
reported in aeveral ,of· 1Jie papera, 
that I've never had any inte11est 'in 
beini a .iadle and doa't have any 
interest now and don't ever antio­
ipate any intereet in tbe future."' 

Chief Justice Warren E. Baipr's 
plans to retire came to the atten~ 
of the White Houae late 1aat month 
when, using former White House 
counael Fred. F. Fielding. be- ar· 
raqed a meeting with Reagan for 
May 27, officials said. Burger spent 
D10St of tbe meeting telling Reagan 
about his concern for the celebra­
tion of the 200th anniversary of the 
Constitution, of which he is chair­
man. participants said. At the end of 
the meeting, he annoamced to Rea­
gan that be wanted to retire after 
this session of the court is over in 
July. 

Two days later, the officials said, 
Reagan met with the three advisers 
who would secretly carry out the 
search for a replacement. "We 
didn't discuss candidates with him," 
said one, but Reagan told them to 
look at justices on the court and 
sitting judges. 

The group of advisers, using ma­
terial from the Justice Department, 
produced a list of 10 or 15 possible 
candidates for chief justice. For the 
most part, officials said. these can­
didates shared Reagan's broad phi· 
losophy. 

The group then met with Reagan 
again on June 9. Wallison had pre­
pared digests, about 15 pagN long, 

·' Onhe judlcia1 views of some poten­
. till cilldM!ates, including Rehnquist. 

The preaident was also provided 
with newapaper and magazine ar­
ticles about the court, including es­
says ill the Sept. 29, 1984, edition 
of The Nation commenting on 
Buqer'a tenure as chief justice, 
officials said 

The opening essay by Herman 
Schwartz, a professor at American 
University's Washington College of 
Law, reported that the court, which 
Rehnquist joined in 1972. had in 
recent years taken a conservative 
turn, particularly in cases involving 
individual rights. 

"Its direction is away from con· 
cern foe individual liberties and to­
ward the imperial perspective that 
says, 'Don't question authority,' " 
Schwartz wrote, attributing the 
shift in part to the addition of "the 
rigidly ideological" Justice Sandra 
Day O'Connor to the conservative 
Rehnquist. 

By the account of those involved, 
Reagan quickly zeroed in on Rehn· 
quist early last week. On June 9. 
one participant said, some candi· 
dates "clearly stood out in the dis­
cussion. The president began to 
focus on a relatively few" candi· 
dates, this official said. 

"Reagan liked what he heard" 
about Rehnquist, another partici­
pant said, and a meeting with him 
was set for last Thursday, with the 
president, the justice, Meese, Wal­
lison and Regan in attendance. 



"I didn't know what would hap­
pen," recalled one of them, "wheth­
er be would decide on Rehnquist or 
say continue the process. At the 
meeting he liked Rehnquist a good 
deal. The president made inquiries 
generally . . . how he saw the direc­
tion of the court, how he felt he 
could deal with the job." 

When Rehnquist accepted the 
president's offer and left the White 
House, Reagan then turned to a 
short list of other candidates to find 
a successor for him. Again, be set­
tled on one candidate, ~,and 

invited him to the Oval Office for an 
interview, at which be offered him 
the job on the spot. Again, officials 
said, Reagan was impressed with 
Scalia's general agreement about a 
philosophy of "judicial restraint" and. 
did not question him about specific 
cases or opinions. 

In May, Burger told administra­
tion officials that be would wait for 
a White House signal about the an-

. nouncement. That signal went out 
yesterday when Regan telephoned, 
asking him to come to the White 
House for the annoUncement. 
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son clerk himself. Jackson often visited the West Coast, 
particularly to attend-the meetings of San Francisco's 
all-male Bohemian Club that were held each summer on 
the banks of the Russian River. · In August 195i, he 
stopped by Neal's office for a visit. . .·. 

Jackson, a 1941 appointee of President Franklin D. 
Roosevelt who grew more conservative in his later 
years, and Rehnquist, a World War II veteran who was 
to graduate that winter, hit it off well. By fall, law firms 
in California, New ·Mexico and · Arizona had offered 
Rehnquist jobs, but he bad his eyes on the . court. He 
wrote Jackson to ask if the justice might make his mind 
up sooner rather than later. · 

Jackson offered him the job Dec. 4, 1951. "I felt at 
our talk at Stanford that you and I would getalong pret­
ty well together," Jackson wrote, "and, if we can make 
proper arrangements, I will be glad to take you on." 
. After some mixed signals over when }le would take 

his bar exams, Rehnquist began his' 18-month stint in 
January 1952, plunging into the work of doing research 

,. for the justice's opinions and writing "cert memos"­
summaries of cases for which "certiorari" or Supreme 

, Court review was being soµght. 
'· Rehnquist's fellow clerk for much of this period was 

Donald Cronson, later an internatioilalJawyer, who, the 
Jackson papers suggest, was the in-house;liberal while 
Rehnquist was the resident conservative. Each stated 
his own views plainly and bluntly. Jackson seems to 
have welcomed the philosophical debate. 

'· •separate but Equal' Issue 
During the 1971 Senate debate over Rehnquist's 

" confirmation, one of his memos, "A Random Thought on 
· the Segregation Cases," became an issue because of its 

outspoken support of the old "separate but equal" doc­
trine. Rehnquist blunted the criticism with a letter to 
Senate Judiciary Committee Chairman James 0. East­
land (D-Mias.). Rehnquist said his best recollection was 

' that the memo was prepared at Jackson's reque5t for a 
:r: conference with the other justices and that it reflected 
~. Jackson's views, not his own. · 
., Rehnquist concluded the letter by stating that while 
( . Jackson jjdid expect his clerks to make recommel_lda-
,, tions based on their memoranda as to whether • certio­

rari should be granted or denied, he very definitely did 
not either expect or welcome the incorporation by a 
clerk of his own philosophical view of how a ·ease should 
be decided." _ 

Effort& to reach Rehnquist for comment Friday were 
~. ·'"' .. . unsuccessful, but the Jackson papers appear to contra· 
i • dltt this. Both Rehnquist and Cronson frequently ex­
~y:·: :». pressed their own views of a case, without any sign of 
:·• disapproval from Jackson. Rehnquist's memos, in par-

ticular, are full of personal observations and philosoph­
kal suggestions as to how a case should be decided. 

In 1952, for instance, before the court convened for 
it& new term in October, Cronson sent Jackson a memo 
concerning the plight of a man· who had been impris­

C oned on Ellis Island for nearly two years without a hear­
~·'" lng. 

The man, lgnatz Mezei, had lived in ·the United 
States for 25 years, but he had ·gone to Europe to try to 
visit his dying mother in Romania and was seeking to .. 
return to his family in Buffalo when immigration author- · · 
lties stopped him. The government had classified him as 
a. security risk, but refused to disclose its reasons. It 

: took the position that, as an excludable alien, Mezei had 
• "no rights" and that he could be held in executive cus­

tody indefinitP.lv 
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pllcations of the case. tie protested that 1t the govern 
ment's position were upheld, it would amount to a mod· 
em-day version of the "lettre de cachet" whereby th( 
French monarchy imprisoned people without a trial. 

Rehnquist countered with a memo to Jackson tha· 
began by saying he was submitting "these reflectiom 
. .. in great deference, seeing they are contrary to th< 
views of my coworker [Cronson], and also to some o: 

, the views which you expressed" in an earlier case in 
' volving immigration law. 

Seventeen other countries had refuSed to take Meze 
after he was deemed unacceptable here, but Rehnquis1 
saw nothing illegal or even lamentable in the plight o: 
the man facing life on Ellis Island. 

" ... (W)hen we come to this guy, who seeks ent11 
under the provisions of the general immigration law, : 
have some trouble crying," Rehnquist wrote. "I thinl 
Congress . . . has provided that this man was properl) 
excludible [sic]. That it had the power to do so I havt 
not the slightest doubt . . . . H Congress plainly saic 
that all aliens with green hair shall be excluded, I kno'\\ 

;. , of nothing in the Constitution which would preven1 
._. .. them ... . 

"This alien is detained on Ellis Island by the govern­
ment simply because he is unable to go to any othe1 
country," Rehnquist concluded. "He is perfectly free tc 
get on the first outbound boat that comes along .... l 
think the government is right." 

The court, in a 5-to-4 decision, held that Mezei couk 
be detained indefinitely-but there was a blistering 
dissent from Jackson. Evidently unimpressed by Rehn· 
quist's views, he derided the government's assessment 
of Mezei, a 56-year-old cabinetmaker, as a grave secu· 
rity risk, "a Hercules who might pull down the pillars of 
our temple." Mezei, the justice said, "must have been 
astonished to fin~ himself suddenly putting the govern-

'· ment of the United States in such fear that it was afraid 
f..: •' 

to tell him why 'it was afraid of him." 
Moreover, Jackson, who had been chief counsel for 

the United States at the Nuremberg trials after World 
War II, said the government's legal arguments re· 
minded him of Nazi Germany. 

"Quite unconsciously, I am sure, the governmenfs 
theory of 'safekeeping' without disclosure to the victim 

,, , · of charges, evidence, informers or reasons, even in an 
administrative proceeding, has unmistakable overtones 
of the 'protective custody' of the Nazis more than oJ 
any detaining procedure known to the common law ' 
Jackson wrote. · · ' 

Mezei, who had been temporarily free on bOnd, was 
sent back to Ellis Island following the March 16, 1953, 
ruling, but the Justice Department paroled him in Au· 
gust 1954. 

There is no indication that Jackson -Was displease( 
" ' with Rehnquist for presenting his opinions-and nc 

indication that the clerk was dissuaded from servin~ 
them up. 

-· .. 

In a memo commenting on three lawsuits by basebal 
players against the major leagues for alleged violatiorn 
of the Sherman Act, Rehnquist made plain that h< 

: , thought the sport should be exempt from the antitrus1 
-!~ laws. "Before making any recommendation," he wrote 
!:~ Jackson, '1 feel it is only fair to lay bare my strong per 
:{ sonal animus in these cases . . : . I feel instinctively tha• 
$" ba11eball, like other sports, is sui generis, and not suit 
~.;, a~ly regulated either by a bunch of lawyers in the Jus t: tice Department or by a bunch of shyster lawyers stir 
:~ ring up triple damage auits." 
.. :- Acue involvina federal lobbying law, U.S."· Ha1'riss 
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The Rosenberg case, meanwhile, kept coming back, 
prolonllinl the 1963 term until the couple 'II&• finally 
ex11c11ted. At one point, Rebnqulat voiced annoyance 
with the repeated petition•. · 

"After the antica that ptn [the petltlonora] have been 
through In tho interim between their l11t petition here 
and the preMDt time, I tlllnk I would recommend a deny 
if the trisl judge had retuaed. them a beating on allege· 
tiona that they bad been put on the ~ck before trial,• he 
wrote. "Fortunately !Or iny Berise Of judicial impartial· 
ity, I am not called upon to make :a recommendation in 
ouch an extreme case; the Case which they present is 
one which even a sympathetic listener would be con· 
etralned to deny on the merits." 

The Jackaon papen have been at the Library of Con· 
8J'eB1 for )881 than two years. The only Rehnquist 

. menio amona them that came to light during his 1971 
confirmation proceeding& wee the one dealing with 
•separate but equal" doctrine. 

Rehnquist authored two others dealing with black 
voting rights in Tena, one of which said "it is about 
time the court faced the fact that the white people in 
the South don't like the colored people." This one, the 
complete text ahowa, is identified by Rehnquist as a 
statement of Jackscn'J ideas, "the ideae which you ex· 
pressed last week." but Dennis Hutchinson, a Jackson 
scholar from the University of Chicago, said he does not 
think Jackson ever would have made·BUCb a remark. 

"That's [Rehnquist'•) wsy of casting Jacksoo's ideas." 
Hutchinsoo said in a telephone intervie"!. "I can imagine 

Jackson saying, 'look, there ie just a personal animosity 
• between the races in the South,' • Hutchinson said, "but 

not, 'It is about time the court faced the fact that the 
white people in the South don't like the colored peo­
ple.' • 

The Jackson papers offer what may .be another in­
sight into the unsettled controversy over the "separate 
but equal" memo. In 1971, Cronson, by then a lawyer 
with Mobil Oil, sent a cable saying that the memo had 
been prepared at Jackson's request as a counter to a 
Cranson memo contending that the ·doctrine was 
wrong. Cranson also said that much of the memo Rehn· 
quiat signed waa actually "the result of my suggestions" 
and.probably "more mine than" Rehnquiat'a. 

· Other memos'in the Jackson collection, such as those 
<11 the Me.ei ~. show, however, that Cranson and 
Rehnquist ll!)nietimel submitted competing memos, and 
when they collaborated, they made their collabontion 
plain. For example, a memo on an antitrust case involv· 
ing the New Orleans Timea·Picayune was clearly la· 
beled as a joint product, with the section Cranson wrote 
marked "J)C" and the Rehnquist section prefaced, "The 
next type you see will be that of WHR. • 

There were no such distinctions in the "separate but 
equal" memo that Rehnquist initialed. 

Rehnquist finished his clerkship with Jackson in July 
1953 and went to Arizona to begin private practice. But 
he still exchanged letters with "the Boslk" One of them 
expressed disappointment with President Dwight D. 
Eisenhower's 1953 nomination of Earl Warren as chief 
justice. 

"Most everyone here was quite disappointed by the 
nomination of Warren to the Chief Justiceahip," Rehn· 
Quist wrote Jackson ln the spring of 1954 after Warren 
had been confirmed. "(P)erbap& this is unfair to the 
man, since there certainly is no affinnative blot on the 
record. But I cannot help choking every time I bear the 
line peddled by, among others, Time magazine, to the 

· effect that 'what the court really needs is not ao much a 
lawyer as an administntor and conciliator.' . 

'What the court really needs," Rehnquist declared, 
. "isa chief justice; an ability to handle the administrative 
. side and to compromise dissidence would be an asset to 
··an able, experienced lawyer in the job, but they certain· 
• Jy are no substitute for some experience in the forums 
whose actions he is called on to review, nor for the abil· 
ity to think aiid write about Jaw. 

· "I think the few opinions of Warren!s I have seen 
have not been very good," Rehnquist added, "but I don't 
suppose one should hold that against him; maybe writ· 

. ing opiµions is an art for which the knack is acquired.• 

Staff nsranhw I- Scban:. contribuUd 1o llW ,,,m.· . 

Fly ·: . : ' • In it and a companion memo, . be argued 
that 1t had become too easy for prisoners to go to fed· 
eral court with charges of maltreatment at the hands of 
the states. 

"In the fields of liberty as well as property, the states 
must be left to work out their destinies withiJ! broad 
limits,• Rehnquist said. "If innocent people are regularly 
sent to jail, this ct or other federal eta may intervene; 
but subject to that limitation, there ia no more reason 
f~ making this ct or other federal eta into a 'super legal 
aid SOClety' than there wss for elevating the doctrine of 
freedom of contra~ into a constitutional principle.• ' 

'Relax tile Federal Grip' 
His belief that the Supreme Court should "relax the 

federal grip on state criminal justice• waa also evident 
in Sl8in u. NN Y'!'*, in which a state jury had found 
three men guilty of murdering a Reader's Digest truck 
driver duripg a 1950 robbery. The evidence included 
written confessions from two of 'the men, but their at­
torneys contended that the statements bad been beaten 
out of them. 

The defendants did not testily, h_ut the prison doctor 
who examined them reported that the one who did not 
c<ll!feas bad a broken rib and bruises and abrasions on 
his side. Another had ''bruises on the cheat, stomach 
right arm, and both buttod<s." The third bad a bruise 0.: 
his right arm. The two who confessed did so after about 
12 hours of interrogation over a 32-hour period. Ali 
three were sentenced to death. · · 

Cronaon said he found it "im~ble to reach any 
other concl~aion than that these guys were beat up," 
but Rehnqw~t argued that there was plenty of other 
evidence to sustain the· convictions even if the confes­
sions were inadmissihle. The rule of "hannleaa error • 
he argued, should be applied. The defendants had ~t 
taken the stand in their own behalf and almost all their 
efforts were aimed at showing that the confessions bad 
been coerced. 

"On this state of the record,• Rehnquist wrote, "the 
conclUS1on must be that the admission of the confes­
sions was not prejudicial in 'any rational meaning of that 
word •. .• The recent eagerness of this court to seize 
upon coerced confessions is reflected in the trial below. 
The defendants, instead of attempting to prove their 
innocence, devoted their time to proving the c.Onfea· 
sions were coerced. The iwry-tower jurisprudence of 
the M~hy-Rutledge era [Justices Francis W. Murphy 
and Wiley B. Rutledge were liberal Roosevelt appoin-

. tees, both of whom died in 1949] bas weakened local 
law enforc:meut, and if this case is an indication, bas 
saved few innocent men. It baa been a boon to smart 
criminal lawyers, and bas supplied this court with a · 
number of cases. Let's hope it has come to an end." 

The court, in an opinion written by Jackson, upheld 
the convictions. 



·JS.Chosen as Chief Justice,.· 
· Continued From Page: 1 rent term, although he said ·l)e would '. 

stay longer II needed until the replace- • · 

lbe. Pre81dent unequivocaUy that he c:~j:.~mi,\'~~;u~:'~:U~~; \!'~ • 
wanted to retire. · llill annual'~lo.ry ot:$108,400 In retl.r&-

Mf. Reagan, who made ~the an.. ment · '· · ·. 
nouncement at 2 P.M .. today at the · Mr'. . · Reag111> "81d · Clrlef .Justice 
White House be!are a nationar televi· Burger lnfotmed lrlll! t!>ree weeks· ago 
sion audience, said· Judge Scalla was .of l!ls ·Y..eaniJng to ·leave .the S.ulireme 
"noted for his Intellectual power. the court (O.d.VOte full time to the comml&-

lucidlty or his opinions and the respect si~h.tet Jµstlce Burger said today, 1•1t · 
he enjoys $mong his colleagues." ts vas~ly \lnderftnahced and we're 

11HJsgrlatpersonalenergy,µierorce goJng to haye ·the d.evU's own time ln 
of his Intellect, and the depth of his un- trying to do the kind of a job that ought 

•. dersta'ndJna. of out constitutional jurts.. to be done 1or this grea"t event." 
prudence uniquely quall!y him for White House officials said the dlsclo­
elevation to our highest court,·~ said sure surprised the Pr5sident and his 
Mr. Reagan, who stood In tile White chlefofsteff,DonaldT. l\egan, Alsoat· 
House beside Justice Burger, Justii:e · tending the Oval Office meetln\,Jias . 

R=~.:~ ~~~~Jsca.:!~ they ""' ~~~e ~~\ding, tjle (o".".er ite ! 
pect no substantlv~ opposition to Judge Chief Justice Burger, in his letter ot 1 

Scalia In the Senate, where a majority :h!1=:~.~~~~~~ ~~;w;i:,~:':!~~ 
vo.te ts requtred for hts ~nflrmaUon . a "fuJl~Ume enterprise" and was "an 
He ts ·beUeved to be the first American · enormous and challengfog task." The 
et Italian descent' to serve Qn the Su~ responsibilities of serv1ng as Chief Jus-. 
preme Court, and. at 50, he is younger tlce as well running the ~mmlssion 
that any slUlng· Justice. were far more th'IJI he could handle, 

Senator Strom Thurmond, the south tile Chief Justice indicated. 
Carolina Republican who heads the Chief Justice Burger, In a joking 
Senate Judiciary committee, which mDQd. '.'\'ftS asked by reporters if he 
has jurisdiction ·over the nominations, :t:Jc~:~~1~};: ~m1:~i~~~;ei;: 
promised tQ hold hearings qulckly. "l . a little shorter," be said. 
expect no problem In hav1og eltber of Justice Renhquist, asked if the noml­
the President's nomlnatlons con. n8.tion to repJace Chief Justice Burger 
firmed," he said; was the cuJmtaation of a dream, said: 

wi!t~~8fu~!f~ ~e\v~~l~=e P~ ~:=1ld~~ C::!~ l~~e e~~~f:~~~~ 
cess, said the President had adhered to you're .61 years old that you get a 
three basic criteria In nominating Jus. chance to have a new job," 

~"'1!.~~:: '::1/fa~e~ft1~~?1~ st~~! ~;:s~c~ ~:!.~~ ;:~11.;:~~: 
lly,'' he said, "secondly, Integrity, and· Rehnquist Is the same age as l was 

. thirdly, a commitment to the lnterpre- when l was nominated back in the Gar, 
tatlon of the law rather ·than being a field Administration, 1 think It was." 
lawmaker." The two Justices and Judge Scalia 

A senior "'dailnistratlon official, also broke Into laughter. • 
involved tn the selection. process, said 
the nominations "will have enormous 
influence on the direction of the Cout1 
for many years:• 

Republican leaders of the SenatE 
praised Mr. Reagan's selection of Jus. 
tice Rehnquist, who was named to the 
Supreme Court In 197! by President 
NIKOn and has long been the Court's 
most conservative member". Demo­
crats vowed, however. to examine his 
record caretuUy before deciding 
whether to endorse hts nomination as 
Chief Justice. · 

The views of Judge Scalia are· not 
widely known. He has criticized the Su· 
preme Court's approval of afttnnattve 

:~ &~ ~~~~~:!:~~~ J~t:; 
Court's broad First Amendment · rul· 
ings llmitln11 Ube! suits, questioned the 
constitutional basis for· the Independ­
ence from the Preaid_ent ot such agen. 
cies as the Federal Reserve Board·and 
Is said to Ile penionally opposed to a,bor. 
tlon. · · 

White House offidals Insisted that 
"there was no litmus test" for.selecting 
Judge Scalia and that he was not sub­
ject to any specific screening tor opin., · 

" ions on school -prayer; abortion or other . 
Issues. Mr. Meese said a principal crl· 
terlon was seeking two jurlslS who are 
.. interpret.en of the law rather than 
lawmakers." · 

The effective date of Chief Justice 
Burger's departure isJuly 10, when the 
Court -cts .t9 finish work OP Its cur-
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From John Jay to WarTen ~r.I ~rPr~.Jhe ~~ ~ha.t Justic85 

Ecl?iard Dou&lll• White 
Bol'lll Nov. 3, 11146, In Pa~ of Lafourche, La. Died: May 19, 1921, Jn 

.. . .Wa•hlngton, D.C. · 

. ;;Coll911'1'1: MO!jnt St. Mary's , <leorvetown. 
Appojnle<l• lilY Tall In 11110, Died In olftce. Ser11ed aa Aaeoclate Juatlce. 

John Jay 
Born: Dec. 12, 1746, In New York ClJl!. t;IJ'd' Mey 

11, 1829, In Bedford, N.V; ,.' .... ,. . 
Cotlege:'Klng's College (Cofumblo) .. 
Appointed: By Waehlilg11>n In 1789' " 

~HowardTaft 
8Qrn1Sept. 16, 18~7. In Cln<:ln,,._U, Ohio. Died: March 8 , 1930, tn 

Ree111ned:1796. 
. ' .. ~. ... . 
"c ~ \ · ' :~-

> 
~ 

t; John RlttleclSe ·. ~ :. :; . 
Waahtnll!on D.C: · · 
Colt eve:. YiiJe. L&w ..mooi: Cincinnati. '""' 
f\ppotnttd: Brtl!lfdfnll In 1921 . Aeetgned: 1930. Wu President or the 

Born: Septembet 1739, Char1eoton, 6 .C. tllod: June 21 , 1800c In 
c;:tiarteston. _ . ·.r •1~-: 

un~ States. _ 

Law aohoot: Inns of Court, London. .-
Appointed: Pro iem by Waehlngton In 1 796 for leae than on ii yaw: 

~EvmaHughea 

0 Served as Aaaoolate Juatlce. · 
eg~~~r:. u~:.62, In <llena Fail&, N."f, ~: Aug.27, 1948, tn 

Oliver £Haworth 
Bom: Aprtl 29, ; 749, In Windsor. Conn. Died: Nov. 28, 1807, In Wlndsp<;' 
College: Princeton. . .. 
AppGinted: By Washington In 1798. Resigned: 1800 .. 

·Coll-a: M~dlaon (Colgate), Brown. Law achoof: Columbia. 
Appointed; By Hoover In 1930., Reefgnad: 1941 . Served as Associate 

Juatlce. . --

Hert1111 Flake StmM .,,.,...,, 

IGIHIManha!J 
Born: Oct. 11, 1872, in Che1ter11eid, N.H. Died: Aprll 22, 1948, In 

~ S~., 24, H65, ~mant(!Vin, Va. Died: July 8, 1835, Phll&dslp.hfa, 
Wuhlngton, D.C.. · 

College: Amherat. Law achooia: Columbia, Amherst. 
AppGlnted: By Roosevelt In 1941. Died In office. Served u Aaeoclate 
.Justice. .Law achoo!: Wlfffam and Mary. 

AppGlnted: By Adams In 1801 . Oted In office: 
· ~MooreVlneall 
• llo"ll Jen! 22, 1aeo; tn Loulee, KY. Dtad: Sept 8, 19"3, lr\.W"8ll!nlltol> 

D.O. __ ,:-.:.r.·;y., ·: . ' 
College: Centre. Law achoo!: Centre. .. ..... 

Roger Elrollke T-y 
Born: March 17, 1777, In Colvert County, M~· 01911: Oct .. 1'2, 1884, In 

Waehtngton, D.C. · · - · " · " . 
College: Otctdnaon. Appolm.d: By Truman In 1948. Died In olflce. 
AppGlnted:' By Jackaon In 1835, confirmed In 1836. Dfeii IR ofll!"'· . · Earl WlllTllll 

. Salmon Portland Chue 
B~Jan, 13, 1808,lnComlnoh;N.H. Djed:fo.!11!17, 187~~1o tuw'!'ori< 

Born: March 1 lr,1891 , In LoaAngelea, Call!. Died: Julye, 11174, In 
Waehtngton, D.C. . 

College: Unlverettv ol Coillomla. '-!IW echoot: University of Callfornle. 
Appointed: By !;Isenhower In 1963, confirmed In 1964. Rellgned: 1989. Coll-: Dartmoutl\. · ' 

APP!llnted: By )..tncotn In 1864. Died In olflc!· ., 

Mantson Ramlck Waite · 
.Elam! Nov. 29, 1818, In Lyme, Conn. Dl9d: Mlll'Ch 23, 1888, tn· . ·,'.::;·.·.".-.··· t· .. ' 

WlllT8n ·Eart lliil'ller · 
·aom:Sept. 17, 1907, lnSt. PaUI, Minn. 

Washington, D.C. .. ... ., College: University of Minnesota. Law achoot: St. 
Paul (Mttchefl) College: Yale. 

Appointed: By Gront In 1874. Dl"!f In of!I"'· . . . ; Appoint9d: By Nixon In 1969. 

Melvllle Weaton Fuller . · '.': ·~ 
Born: Feb. 11, 1833, in Augusta, Me. Died: July 4, 1.~10, In Sorrento,~·''': 
College: Bowdoin. Law achoo!: Har11ard. . · · · .. , · 
Appointed: By Cleveland In 1988. Died In offfoe. . 

! 

Meeting 3 Weeks. Ago Set Off Se~cli, a Well-Kt!Pt Seel-et I 
By GERALD M. BOYD 
Sr-ci•l to 111111 Naw York Timl!lll 

WASHINGTON, June 17 - lt was at a 
White House meeting three. weeks ago that 

. Chief J119tfce Warren E . Burger told Presl· 

. dent Reagan unequivocally that he wanted to 
retlre, Admlnlstralltlll otliclals said today. 

That set off a series ot meetings and delib­
eratloos that a hll!h·level search committee 
managed to keep secret until Mr. Reagan an­
nounced his choices tor the two pooltlons on 
the Supreme Court this alternoon. · 

Only Donald T. Regan, the .White House 
chlel ol stall, and Fred Fieldlng, a former 
White House counselor, were present when 
the Chief Justice told the President that he 
wsa ready to end his 17-year career on the 
Court. 

White HOUS8 olllclafs said that Chief JUI· 
dee Burger~& statement came as a surprise 

.. and that be wu not enCOW11ged to resign. But 

:=~~~="::.~::~~'. 
Hrmatlon hearings can proceed before the 
1988 efe<:tl~, while the Republlcons are stilt 
assured ol a majority in the Senate. 
.. Over Iba next days three advisers- Attor­
. lle1 General Edwin M"°""'ill' Mr. Reaan, 

and Peter Wafllson, the White House counsel 
'- complied a thick, looseleaf book lllU ot 
faclB about potential candldates tor tha High 
Court. But In the end, Bides said, Mr. Reagan· 
was swayed as much by personal chemistr:v. 

In the cue ol Associate Justice William·H . 
Rehnquist, Administration otflcial• said that 
the President.ottered him the job of Chief 
Justice on the spot. ln a · 00.mlnute 01eeting 
where one ot "fr. Reagan's main concerns 

I was the state.of the Justice's health. Justice 
Rehnqllist, whose medical problems raised 

~~=ti= ah~96~~~!i:~ui:1~e fu~~i 
health In a recent checkup and that he wu 

. wllflng to serve as tong as possible. . · 

Mr. Reagan's selection ol Antonin Scalia, a 
judge on the United States Court ol Appeal&· 
tor the District ot Columbia, to replace Jus­
tice Jl,elmqul.ot was equally straightforward, 
the olflclals said. It came In a similar 31). 
minute session where Mr. Reagan niet the 
judge tor the lint lime and Viewed him as 
0 warm and personable." ' c.. 

lie and other olliclals said ·that ii was at · 
Mr. Regan's suggestjon that the ~resident 
created. the three-member search· com!"llr . 

. tee, which met with Mr. Reagan foi: U1e flrst ' 
time two days later. . 

Oltlclals silid the President expressed ad.,. 

' ~~tl~~1o"fb!.~:~~t~~':e :.::: t~~~! 
cem their judlclal philosophy, one senior 

. ReaBBII side said .. At !he 'lftlDO time, the Bide 
said, the President voiced a broad preference 
: tor a replacemen~ wl>o .w!JUid exercise Judi· 
clal restraint. 

Mr. Meese said totlay that there had been 
three prlnclpat ciiterla: Finding a candidate 
who was intellectually and lawyerly capable, 
one· with integrity, ll!ld one with a cODUDlt· 
men! to interpi<>tlng the laVf ra(jler than 
makin11 It from· the b!mch . 

•0.:;1~~ae~;:,::~te~~! i~~t~~= 
pby, because on specl!Jc t1111ues, we never use 
that in any of our Pre&ldsnllaf apPOlntments 
as a te:st," he said • 

White House oftlclals •aid 10 to 15 people 
were considered in the search, .with. Mr. 
Meese IUisemblliig the opinions ol judses 
under conslderaUOll .Whlle J:M, Walllson dld 
similar reoearcll as Woll lis pullmg together 
newspaper, sebolarly fl.II~ Jaw-ravlew writing 
~tllf!Q\ll\llda~.; .. ' c , .. 

- · ....... ··- -·-

According to the officials, Mr~ Reagan met 
with the three aides tor the sei:ond time on 
June 9, where Ibey reviewed and pared the 
list ot candidates. It wu tn that session, the 
officials said, ·that Mr, Reagan oald be 
wanted to meet with Justice Rehnqu!St. 

Three days later, Mr. Reagan ottered blln 
the job in a meeting in which one offlclaf said · 
the 1ustice had 11reinforced"· ihe posltlve 

' rec:Ommandatlon be held t8Ceived from th• 
three advisers. 

''The President liked the answen that be 
got," said a ranking Reagan advtser .. 

Mr. Rehnqllist received treatment in 1982 
tor side etlects, including slurred speech, 
coused by drugs Wied to relieve S8Ven> back 
pain. Otflclala said be wea m longer taking 
such drugs .. 

Weighing a replacement tor J11Stfce Rehn­
quist began lmmedJalAlly. Again, Mr. Reagan 
c!10le to meet with one of thlrcandldates, thlB · 
time Mr. Scalia, they said. . 

"We didn't tell him the purpose cl the call, 
but he's over 21 and he knows that the Presl· 
dent doesn't call you over to ljl.]k about noth­
ID,!1," a senior Reagan adviser said. Mr. Raa· 
g1111 ollerW the appel!ate judge the job at a 
11181:tln&~y. · .. 

• ,·. • ~ L ~. 



:fudge With '. Tenacity f!!Ild .. Charm, 
·Antonin Scalia 

By IRVIN MOLOTSKY Reagan announced he intended to of them' at first. He was prepared to 
Special to The New York Times 
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WASHINGTON, June 17 - To 
Judge Abner J. Mlkva, ~ liberal 
member of the United States Court of 
Appeals for the District of Columbia 
Circuit, his colleague Antonin Scalia 
ls a conservative but not antlgovern­
ment. 

! nominate him as a Justice of the express a view of the unconstltution-
United States Supreme Court. The ality of legislation at a time when he 1 
.views came from his colleagues, had nothing to gain. A lot of people l 
friends . and adversaries, and while . would have kept their mouths shut." l 
they sometimes differed on empha- As it turned out, Judge Scalia's t 
sis, they all predicted that his schol- view prevailed, with the Supreme t 
arshl.p and cha.rm would lead to his Court ruling such legislative .vewes ·l 

To Richard W. Pogue, the manag­
ing partner of the Cleveland law firm 
in which Judge Scalia once was a 

· partner, he ls a consensus builder de­
spite his strongly held views. 

speedy approval by the Senate. .unconstitutional. c 
Tenacious Advocate · William Stem, the former chair- 'I 

Mr. Simms said that once Judge man of Urban Development Corpora-
Scalia arrived at a position, he would · tlon in New York State, said of Judge E 

- Scalia, his former classmate at xa-
hold to it, even at the risk of future ad- · vier High School, a Catholic military 

Associated PJUS 

llED TO HIGH COURT: 
is kid was · a conservative 
n he. was 17 years old." 

But to Larry L. Simms, who worked 
for Judge Scalia when he was an 
Assistant Attorney General in the · 
Justice Department, he can hold to 
positions on important issues with 

vancement. academy in Manhattan: 
"He was a strident opponent of the - .. 

legislative veto," Mr. Simms said, This kid was a conservative when 
referring to a law that permitted Con- . he was 17 years old. An archconserva­
gress to overturn some .Presidential • tive Catholic. He could have been a 
decisions. "After he became a pri- member of the Curia. He was the top 
vate citizen, he testified against it be- student.in the class. He was.~rilliant, 
.fore legislative committees, notwlth- way above everybody el_se. 

, great tenacity. 
· These (Uld other views of Judge 

Scalia emerged t~y '"-" President · standing President Reagan's support Antonin Scalia (pronounced AN-
. tuh-neen Skuh-LEE-yuh) was born ,. 

•! 

)ome Key CourtDeci~ions byJ udge Scalia 
Here are some important declsfons by the United 

ates Court of Appeals for the District of Col\imbla · 
.rcuit in which Judge Antonin Scalia took part: 

Budget-Balancing Law- Last February, a three­
dge panel ruled unanimously that a key provision of 
.e new law violated the constitutional principle re­
rlrlng the separation of powers among the branches 
'Government. The court ruled that it was unconstitu­
Jnal for Congress to have delegated authority over 
le budget to the Comptroller General of the United 
:ates or anyone else removable by Congress itself. 
!though the decision was unsigned, it is considered 
rgely Judge Scalia's work. 

Trial Documents - Last September, in a 2-to-1 
~cislon written by Judge Scalia, the panel ruled that 
.e public and the press had no constitutional right to 
ie documents in civil trials in which such data were 
led as evidence. The ruling upheld a decision in the 
82 trial of a libel suit by William P. Tavoulareas, 
·esldent of the Mobil OU Company, against The 
ashington Post. 

Nicaraguan Polley - In August 1985, a decision 
:itten by Judge Scalia upheld the dismissal of a law. 
.it accusing the United.States of illegally supporting 
e Nlcaragu~n insurgents. In the absence of explicit 

Congressional restrictions, the court ruled that it 
could not entertain a lawsuit challenging the Govern­
ment's support for rebel attacks even if the plaintiffs 
were correct in alleging that the support violated the 

' Constitution, acts of Congress and mternational law. 

Ubel- In a 2-to-1 decision in April 1985, the panel 
reinstated a jury's verdict that The Post libeled Mr. 
Tavoulareas in a 1979 news article. The opinion, writ­
ten by Judge 'George E. MacKlnnon and joined by 

• Judge Scalia, said, "Evidence that a newspaper fol­
lowed a sensationalistic policy, because it provides a 
motive for knowit)g or reckless falsehood, ls evi­
dence" of disregard for truth or falsity. 

Anti-Reagan Poster - In December 1984, the 
court held that an artist had a right to lease space in 
subway stations in the District of Columbia to display 
a poster critical of the Reagan Administration. The 
panel said the Metropolitan Transit Authority had vio- · 
lated the First Ainf;!Ildment by barring the poster 
while allowjng other political advertising. Judge Rob­
ert H. 'Bork and Judge Scalia lleld that "a scheme that 
empowers agencies of a pi>Utical · branch of govern­
ment to impose prior restr~nt UpPn a pcilitical mes­
sage because of its falsity is unconstitutional/' 

March 11, 1936, in Trenton, to Cather­
·lne and S. Eugene Scalia, both of 
whom died in the past year. His · 
mother was born in the United States 
and his father in Italy, and the White 
House was careful to include in his of­
ficial biography today that his father 
was an immigrant. If confirmed, 
Judge Scalia would become the first 
Italian-American to serve on the Su­
preme Court. 

Mr. Scalia graduated summa cum 
laude from Georgetown University in 
1957. He was valedictorian and first in 
his class. In 1960 he graduated from 
Harvard Law School, where he had 

' been an editor of the Law Review, 
and the following year he held a Shel­
don Fellowship at Harvard. 

He has taught law at the 1.Jniversity 
of Chicago, Stanford University, 
Georgetown University and the Uni­
versity of Virginia, served as an 
Assistant Attorney General 1974 to 
1977. 

In 1982, President Reagan named 
Judge Scalia to the appeals court, 

· which is second in.importance only to 
the Supreme Court. 

Judge Scalia lives with his wife, the 
former Maureen McCarthy, .. and the 
younger .of their nine children tn, the 
nearby suburb of McLean; Vit. 

ell~ Ull l..IMj """"'- .. -- -·- · 

ence are sex discrimination, in which 
Chief Justice Burger interpreted the 
Constitution to strike down some state 
laws as discriminatory, and freedom of 
speech, in which Chief Justice Burger 
has written some opinions applauded 
by press groups and libertarians. 

Another issue on which Judge Scalia 
might make a difference ls affirmative 
action, on ·which the Court has been 
splintered. · · 

Tipping the Balance 
If, as some experts speculated, he 

were to support the Administration's 
broad attack on affirmative action 
plans that grant· racial preferences, it 
could tip the. balance of the Court in 
some cases. · 

Chief Justice Burger has been some.: 
thing of a swing vote in affirmative ac- 1 

tion cases, expressing concern. about 
broad use of rac:ial preferences but vot­
ing to approve such preferences in 
some cases, including a 1981 decision, 
upholding an act of Congress that re­
quired a specific percentage of Federal I 
construction grants to be set aside for. 
minority-owned businesses. 

Justice Rehnquist has long been the, . 
Court's most conservative· member. 

· Although Chief 'Justice Burger has ' 1 

·Often been aligned with him, Mr. Tribe· 
and other scholars said Justice Rehn­
quist was much better equipped to be 1 

an intellectual leader. · 
As Chief Justice, he would still have 

only one vote in a group that be himself 




