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Reagan announcing Burger’s resignation, Rehnquist’s elevation

Reagan’s New Chief

nonald Reagan moved a long
stride closer to completing
his most enduring legacy last
week: remaking the federal ju-
diciary in his own image. After
accepting Warren Burger’s res-
ignation, he nominated Wil
liam Rehnquist to be Chief
Justice of the United States

and proposed another imposing
conservative, Antonin Secalia,
to fill Rehnquist’s seat on the
Supreme Court. These moves
set the stage for long-range
changes in judicial attitudes,
reaching through the ranks of
the federal courts into the next
century. National Affairs: Pags 14

Botha’s ‘1984’

like something out of George
Orwell, South Africa cracked
down with a mixture of repres-
sion and double talk last week.
P. W. Botha's nationwide state |
of emergency imposed vague
censorship laws that barred
firsthand reports and encour-
aged newsmen to censor them-
selves. The crackdown seemed
to dampen unrest, but in the
long run it can only stoke black
anger. International: Paga 30

A Soweto sermon: Bishop Tutu

No Time for
Power Lunch

Part perk, part serious busi-
ness function, the power lunch
is fast becoming passé. For a
variety of reasons, including
busy schedules and the increas-
ing cost-consciousness of major
corporations, executives are
drinking less, eating less and
just plain meeting less at mid-
day. Breakfast isthe new power
meal, but teatime talks are
gaining popularity, and the fit-
ness fanatics join business as-
sociates for lunch-hour runs or
swims. Business: Page 4%
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The road back: Addict at clinic

i A .

Coming Back
From Crack

The crack epidemic burst on
America so quickly that reha-
bilitation centers are swamped
beyond capacity. To complicate
matters, there are few data
about crack addiction; no one
knows whether residential or
outpatient care, medication or
peer pressure will help addicts
kick crack. LUfastyle: Page 52

Divine Mrs. M

Before last January’s box-
office smash “Down and Qut in
Beverly Hills,” Bette Midler’s
movie career seemed to be
heading in the same direction.
Nomore. At 40, the Divine Miss
M is now a Mrs., with a new
movie, a new husband, a baby
on the way and her own produc-
tion company. The Arts: Page 58

Expanding horizons: Midler
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o Williamm Rehnquist:
Architect Of The
- Court’s Emerging
Conservative

ion
t Consensus

by Clint Bolick

ity

he Supreme Court that Willlam H. Rehnquist joined i 1972 was
not a hospitable forum for a principled advocate of judicial
restramt and democratic ideals. - .

Long since abandoned was the vision of a judicary aggressive in
support of constitutional freedoms vet deferential 1o the will of the
people. The Court had committed self during the previous decades
o an ever-mcreasing accretion ol its own power that threarened the
precious balance among the branches of government that provides
the foundation for our democratic svstem.

When Rehnquist joined the Court. it was already in transition,
abetted by the departure of Chief Justice Earl Warren and the arrivals
of Warren Burger and Lewis Powell. The addition of these conserva-
tive jurists frequenty turned the tide against further unsupportable
expansions of the Court’s power.

But while his conservative brethern moved somewhat into the
Court’s mainstream. nibbling here and there at the edges of activist
precedent. Rehnquist often remained apart. Far more concerned with
consistenth advocating a well-developed set of principles than with
forging fleeting coalitions that accomplished lide of enduring value,
Rehnguist often found himselt in dissent.

At the outset, Rehnquist’s posture was akin to an outside critic of the
Court, exposing its logical inconsistencies while decrving both the
creation of novel “rights™ unknown to the Constitution and the ero-
sion of democratic processes. Rehnquist quickly made it clear that he
would not refrain from the harshest of critical commentary. and he
unleashes his sharp wit whenever his colleagues depart from reasoned

iy S, Havakauwd

17




Lincoln Review

analysis. In one recent dissent, for instance, he wryly observed that
“[d]issenting opinions in previous cases have commented that ‘great’
cases, like ‘hard’ cases, make bad law. ... Today's opinion suggests
that a third class of cases—silly cases—also make bad law.”

Rehnquist’s steadfast commitment to a coherent ideology has
served him well, for the Court is in transition again, with the addition
of Justice Sandra Day O’Connar and the prospect of additional ap-
pointments during the Reagan Administration. The credibility se-
cured from more than a decade of consistent conservative jurispru-
dence has poised Rehnquist to assume the mantle of leadership as the
Court moves into a new era.

An Exercise in Restraint

Rehnquist is an intellectual heir of Alexander Hamilton, who
charted the early course for the Supreme Court in The Federalist.
Hamilton envisioned a Court that could provide a mighty bulwark
against the other branches of government in defense of fundamental
liberties, but whose own passions would be tempered by its lack of
legislative or executive power. But during the Warren era, the Court
assumed the role of a super-legislature, deciding not only what the law
ts, but what it should be. i

Justice Rehnquist’s tenure is testimony to his strong belief that the

most effective deterrent to judicial tyranny is restraint exercised by

the Court itself. To this end, Rehnquist consistently champions the
decentralized federal framework contemplated by the Framers and
defers to the articulated will of the people except when it conflicts with
limitations explicitly stated in the Constitution.

On the issue of federalism, Rehnquist has enjoyed only mixed
success to date. In 1976, Rehnquist authored the landmark deciston in
National League of Cities v. Usery, which halted the steady erosion of
state sovereignty orchestrated by the Court since the 1930's. The
Court by a 5-4 majority invalidated Congress’ imposition of minimum
wages and maximum hours upon state employees, holding that con-
gressional enactments that displace state authority over traditional
governmental functions are inconsistent with the federal system of
government. Rejecting the notion expressed in previous cases that the
Tenth Amendment is merely a “truism,” Rehnquist firmly declared
that “there are limits upon the power of Congress to override state
sovereignty.”

Earlier this year, however, Justice Blackmun switched sides on the
issue, and the Court overruled Usery. Although Justice Powell warned
in dissent that “today’s decision effectively reduces the Tenth Amend-
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William Rehnquist: Architect

ment to meaningless rhetoric,” Rehnquist was more sanguine, confi-
dently predicting that the federalist principles articulated in Usery will
“in time again command the support of a majority of this Court.”

Rehnquist also generated a new majority to reverse years of con-
trary precedent in Mueller v. Allen, another 5-4 decision in which the
Court upheld for the first time a state’s efforts to lessen the financial
burdens of private school parents. Although the Court had repeatedly
repudiated such efforts in the past as violating the constitutional
separation of church and state, Rehnquist rejected such a mechanistic
interpretation of the First Amendment. He focused instead upon the
practical and primarily secular effects of the state’s program:

The historic purposes of the clause simply do not encompass
the sort of attenuated financial benefit, ultimately controlled by
the private choices of individual parents, that eventually Aows to
parochial schools from the neutrally available tax benefit at issue
in this case.

Rehnquist may be on the verge of leading a new consensus on yet
another issue with profound implications—abortion. Viewing the
Constitutional issue of abortion as a question of federalism. Rehnquist
believes that it i1s a matter appropriately addressed by the states. where
the will of the people is best ascertained.

Consequently. Justice Rehnquist assailed the majority’'s 1973 deci-
sion in Roe v. Wade as “judicial legislation.” observing that to “reach its

- result the Court necessarily has had to find ... a right that was

completely unknown to the drafters of the Fourteenth Amendment.”
Moreover, he predicted that the ruling “will accomplish the seemingly
impossible feat of leaving this area of the law more confused than it
foundit.”

Although the Court may yet be prepared to overrule Roe v. Wade,
the twelve vears since the decision have painfully borne out Justice
Rehnquist’s concerns about the inadequacies of a decision grounded
not in constitutional principles but in the fleeting state of scientific art.
As a result, the Court will once again consider a pair of cases this Term
dealing with state authority (o regulate abortions. These cases and
others that will surely follow will provide Rehnquist with opportuni-
ties to form majorities protecting not only state sovereignty but the
right to life itself.

Safeguarding Fundamental Freedoms
Although he is unwilling to substitute his judgment for the will of

the people in most instances, Justice Rehnquist is generally vigilant in
protecting constitutional rights, which are not subject to compromise

19
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Lincoln Review

by the majority. For instance, earlier this year in FEC v. National
Conservative Political Action Commiltee, he wrote an opinion striking
down on First Amendment grounds legislation that made it a crime
for independent political action committees to contribute more than
$1000 to certain candidates. Rehnquist declared that,

the expenditures in this case are at the core of the First Amend-

ment. . .. The PACGs in this case, of course, are not lone pam-

phleteers or street corner orators in the Tom Paine mold. . ..

But for purposes of presenting political views in connection with

a Presidenual election, allowing the presentation of views while

forbidding the expenditure of more than $1000 to present them

is much like allowing a speaker in a public hall to express his

views while denying him the use of an amplifying system.

Moreover, where legislation impinges upon decisions traditionally
left to private individuals, Rehnquist differs fromy many of his col-
leagues and recent predecessors by construing the enactment nar-
rowly rather than ascribing hidden motivations to its sponsors. In
(,ounh of Washington v. Gunther, for example, the Court by a 5-4 vote
over Rehnqmsl s dissent broadly interpreted the Civil ngh(s Act of
1964 far beyond its plain language, leaving the door open to possible
future claims of“comparable worth.” Rehnquist sharply criticized the
opinion, charging that it

does not rely on any reasoned statement of logic or principle. .

In reaching its desired result, the Court conveniently and persls-

tently ignores relevant legislative history and instead relies

wholly upon what it believes Congress should have enacted.

As Rehnquist's influence on the Court grows, it can be expected that
the Court’s adventurism in the realm of judicial lawmaking will di--
minish, thus leaving intact those areas of personal autonomy that have
not yet become subjects of legislative action.

Civil Rights: Constitutional Color-Blindness

In the famous Plessy v. Ferguson decision in 1896, Justice Harlan
issued a vigorous dissent, arguing that the Constitution is color-blind
and requires strict governmental neutrality with respect to race. Jus-
tice Rehnquist is the only present member of the Court to have taken
that same position, despite the passage of nearly a century and the
clear language of the Fourteenth Amendment. Rehnquist joined in
dissent with former Justice Pouer Stewart in Fullilove v. Klutznick,
declaring that
{alny official action that treats a person differently on account of
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William Rehnquist: Architect

his race or ethnic origin is inherently suspect and presumptively

invalid. . . . The Fourteenth Amendment was adopted to ensure

that every person must be treated equally by each state regard-
less of the color of his skin. -

But it appears that Rehnquist is on the verge of molding a majority
on the Court that may stop just short of establishing constitutional
color-blindness, embracing a strict standard of judicial review that will
circumscribe government’s power to draw distinctions based on race.

The key is the apparent conversion of Justice Byron White, who
had joined the liberal dissenters in the Bakke case in 1978. Last year,
however, White authored the €ourt’s decision in Firefighters Local
Union No. 1784 v. Stotts, which struck down a judicial decree overrid-
ing seniority rights in favor of a racial quota for layoffs in the Mem-
phis Fire Department. Justice White's opinion established that under
the Civil Rights Act, courts are “not authorized to give preferential
treatment to non-victims,” but left open the question of whether
governmental entities may constitutionally adopt “voluntary™ racial
preferences. Earlier this year, White joined Rehnquist and Chief
Justice Burger in urging the Court to decide this very question. As a
result, the Court will hear arguments this Term in Wygant v. Jackson
Board of Education, in which it will address for the first time since Bakke
the extent to which municipal governments may discriminate on the
basis of race. - : ’

Under Justice Rehnquist’s leadership, the Court may come closer
than ever before to fulfilling the quest for equality under the law—a
goal that has eluded it for nearly a century.

Criminal Justice: Attaining a Balance

In perhaps no other area were the rulings of the Warren Court
more excessive than in the context of criminal justice, and their
deleterious impact on society is iimmeasurable. To be sure, it is no
simple task to attain the ideal balance between the rights of the
accused with society’s interest in prosecuting criminals. But the War-
ren Court’s unabashed bias in favor of criminal defendants swung the
pendulum far away from the balance that justice requires.

During the last Term, the Court made significant strides toward
attaining such a balance. establishing clear limits on the rights of
criminal defendants. Justice Rehnquist joined in decisions establishing
a "good faith” exception to the “exclustonary rule"—an invention of
the Court that prevents juries from considering relevant evidence
where police officers have departed from the murky and ever-shifting
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procedural rules imposed by the judiciary.

Justice Rehnquist also commanded a majority in articulating a
“public safety” exception to the exclusionary rule in New York v.
Quarles, in which an armed fleeing rape suspect abandoned his gun in
a crowded grocery store and divulged its location to police upon
apprehension. But because the officers asked about the gun before
informing the suspect of his Miranda rights, the defendant demanded
that the evidence be excluded at trial. Over a strenuous dissent by
Justice Thurgood Marshall, Rehnquist repudiated the Warren-era
notion that “whatever the cost to society in terms of fewer convictions
of guilty suspects, that cost would simply have to be borne in the
interest of enlarged protection for the Fifth Amendment privilege.”
Instead, Rehnquist cancluded that the facts presented “a situation
where concern for public safety must be paramount.”

In the area of appeals and sentencing in criminal cases, the Court
decided two important issues on the same day, one written by Justice
William Brennan, the dean of the Court's liberal wing. with Rehnquist
‘dissenting; the other authored by Rehnquist with Brennan in dissent.
In Ewitts v. Lucey, the Court held that where a defendant’s lawyer
committed procedural mistakes in an appeal of a conviction, the
defendant is entitled to a new appeal with “effective” counsel. Rehn-
quist criticized the majority for creating “virtually out of whole cloth”
another due process right, arguing that, 7 .

lawfully convicted criminals who have no meritorious basis for

attacking the conduct of their trials will be able to tie up the

courts with habeas petitions alleging defective performance by

appellate counsel. The result is akin to the effect created when a

mirror is held facing another mirror, the image repeating itself

to infinity.

But in Wamuright v. Witt, Rehnquist’s common sense view that
Jurors who object 1o the death penalty may be excluded from juries in
capital cases commanded a majority of the Court. In dissent, Justice
Brennan charged the majority with acting as an “adjunct of the State
and its prosecutors in facilitating efficient and expedient conviction
and execution. .. ."” But given the blatant obstruction of these same
ends in previous Terms, one can easily excuse Justice Rehnquist if he
is not quick to deny this charge.

Justice Brennan has complained that the “Court’s victory over the
Fourth Amendment is complete.” Such rhetoric is far off the mark.
Criminal defendants still enjoy the full panoply of protections af-
forded in the Bill of Rights. But the day when criminals could escape
the consequences of their actions on the basis of procedural technica-
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William Rehnquist: Architect

The Year§ Ahead

Much has changed since William Rehnquist's appointment to the
Court. No longer can he be considered merely a one-man truth squad.
Instead, he has emerged as the intellectual leader of a growing move-
ment on the Court that seeks to fulfill the vision of the Framers: an
independent judiciary that is aggressive in support of fundamental
freedoms but otherwise deferential to the expressed will of the peo-
ple.

Conservatives do have some legitimate complaints about Justice
Rehnquist’s tenure. In close cases, he often sides with the State against
the individual, and he has declined 1o afford judicial protection to
vital economic liberties. But despite these disappointments, Justice
Rehnquist’s impact on society is greater than anv other contemporary
conservative apart {rom President Reagan. And with additional ap-
pointees who share his judicial philosophy. his impact will surely grow.

Rehnquist’s burgeoning leadership is the result not only of his
intellect and clear sense of direction. but of his tenacity as well.
Rehnquist once described his able adversarv, Justice Brennan, as
calling to mind "what was once said of the Roman legions: that they
may have lost battles, but they never lost a war. since they never ended
a war until they won it.”

These words just as accurately describe Justice Rehnquist himself.
The war is far from over; but for the duration. Justice Rehnquist’s
sure hand is at the helm.
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THE JUDICIAL PHILOSOPHY OF JUSTICE REHNQUIST

by

ROBERT E. RiGGS* AND THOMAS D. PROFFITT**

~ JanuARry 1983, Justice Rehnquist completed his eleventh year as an
Associate Justice of the United States Supreme Court. The record of more
than a decade is extensive enough to permit serious appraisal of his work, and

his distinctive impact on the Court clearly justifies the undertaking. This article.

will identify some of the values underlying his judicial decision-making which,
in the aggregate, may be said to constitute a philosophy of constitutional adjudi-
cation. Although the range of possibly relevant values is very broad, this article
will focus on Justice Rehnquist’s concept of the judicial review function, his
perception of certain fundamental constitutional norms, and, to a lesser extent,
his ideological orientations.

In defining the contours of the Rehnquist judicial philosophy, this article
will examine three sources: (1) ideas articulated by Justice Rehnquist in opinions
and other writings, (2) values implicit in his pattern of decision-making as
distilled from the decided cases, and (3) ideas attributed to him by others. Infor-
mation from each source will be examined separately for light it sheds on the
Rehnquist judicial philosophy, and each is assigned its own label. Thus, this
article will refer to the self-articulated philosophy (as reflected in the Justice’s
writings), the artributed philosophy (as reflected in the writings of others), and
the operative philosophy (as reflected in the decision record). Value patterns
revealed by the three sources will, of course, overlap substantially, and one
important focus of inquiry is the congruence between the self-articulated notions
of constitutional adjudication and the values implicit in the case decisions. In
all of this information this article will look for a pattern which may appropriately
be labeled Justice Rehnquist’s judicial philosophy.

1. THE REHNQUIST APPOINTMENT

At the time of his nomination to the Supreme Court, Justice Rehnquist

had no judicial track record and had articulated little in the way of judicial
philosophy. The press' and those who testified in the hearings on his nomination?

*Professor of Law, Brigham Young Univetsity. B.A., M.A., LL.B., University of Arizona; Ph.D.,
University of 1llinois.

**Law Clerk 10 Judge Aldon J. Anderson, United States District Court for the District of Utah. B.A.,
MA., J.D., Brigham Young University.

'See, e.g., Rehnquist: A Lawyer’s Lawyer, NEWSWEEK Nov. 1, 1971, at 18; Sperling, Law, Order — and
Prestige — For Courr, Christian Science Monitor, Oct. 23, 1971, at 1, col. 3; Rosenbaum, William Hubbs
Réhnquisr, N.Y. Times, Oct. 22, 1971, at 25, col. 7; Clawson, William H. Rehnquist, Washington Post,
Oct. 22, 1971, at A8, col. 6.

Nominations of William H. Rehnquist, of Arizona, and Lewis F. Powell, Jr., of Virginia, 10 be Associate
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depicted him as a political conservative with excellent legal credentials. ,
characterizations were accurate. His academic record had been dlstmgulshq!~
in every respect. He graduated Phi Beta Kappa in political science from Stanfog{ A
University in 1948 and earned a Stanford M.A. in 1949. The following yedﬁ
he took a second M.A. in government from Harvard University. In 1952, he"
graduated first in his class from Stanford Law School, where he served as;a
Law Review editor and was named to the Order of the Coif. As a law student”

he was subsequently described by one of his professors as ‘‘nothing short of-
brilliant.””* Upon graduation from law school he was honored by appointment

as clerk to Supreme Court Justice Robert H. Jackson. Although born

Milwaukee (1924), he chose to enter practice in Phoenix, Arizona. During sixteen’
years of practice in Phoenix with four different law firms, he gained a reputa-

tion for integrity, diligence, high professional competence, and unusual intellec.

tual capacity.* In February 1969, he received a Nixon appointment as Assis-
tant Attorney General in the Office of Legal Counsel, United States Depart-

ment of Justice, where he served until his confirmation as a member of the

United States Supreme Court.

Despite his good record and recognized legal abilities, his nomination to
the Supreme Court was not uniformly greeted with enthusiasm. Those who
questioned or opposed the nomination were mainly civil libertarians concern-
ed about his past support of various conservative causes and principles. He
had been an active supporter of the Goldwater presidential candidacy in 1964.
He was on record as a vocal critic of the liberal Warren Court.* He had resisted
efforts to eliminate ‘‘de facto” school desegregation in Phoenix and had actively
urged rejection of a Phoenix city ordinance prohibiting discrimination in public
accommodations.® He also opposed portions of a Model State Anti-

Justices of the Supreme Court of the United States: Hearings Before the Commitiee on the Judiciary,
United States Senare, 92d Cong., Ist Sess. (1971) [hereinafter cited as Nomination Hearings]. See, €.8.
id. at 198 (statement of Howard Karman, President, Arizona State Bar Association}; id. at 441 (statement
of the Hon. Paul N, McCloskey, Ir., Congressman from California).

*Letter from John B. Hurlbut, E)i Reynolds Professor of Law, Emeritus, Stanford Law School, to Senator
James O. Eastland (Oct. 28, 1971), reprinted in Nomination Hearings, supra note 2, at 19. Another teacher
stated:

Rehnquist was a student of mine at Stanford Law School, He was not only the top student
in his class but one of the best students in the School over a number of years. He has remained
in my mind as one of the most impressive students | have had in some twenty-two years of teaching.

Letter from Phil C. Neal to Senator James O. Eastland (Nov. 10, 1971), reprinted in Nomination Hearings,
supra note 2, at 11,

“See Nomination Hearings, supra note 2, at 1-16 (numerous testimonials). One enthusiastic endorsement
came from a former Stanford Law School classmate, then Arizona State Senator, Sandra D. O’Connof,
who attested that ‘‘he has the potential to become one of the greatest jurists of our highest court .
he . . . was head and shoulders above all the rest of us in terms of sheer legal talent and ability.”” ld
at 12 (lesumon) of Sandra D. O'Connor).

‘Rehnquist, Who Writes Decisions of the Supreme Court?, U.S. NEws & WORLD REp., Dec. 13, 1957,
at 74, 75; N.Y. Times, Oct. 28, 1971, at 26, col. 1.

‘N.Y. Times, Nov. 7, 1971, at E4, col. 4. His more fair-minded critics conceded that his opposition 10
the equal public accommodauons measure was based on *‘philosophical grounds and concerned only the
merits of pending legislation.”” Letter from Lawrence E. Walsh, Chairman, American Bar Association
Standing Committee on Federal Judiciary to Senator James O. Eastland (Nov. 2, 1971), reprinted in
Nomination Hearings, supra note 2, at 1, 4.
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Discrimination Act while a representative to the National Conference of Com-
missioners on Uniform State Laws.” While assistant attorney general he spoke
out vigorously in support of the administration’s law-and-order position on
wiretaps, pretrail detention, summary arrest procedures, obscenity, and civil
disobedience -~ positions almost uniformly anathema to the liberal
ostablishment.® Largely because of this record, twenty-six senators voted against
confirmation.® A number of Senators who disagreed strongly with his political
views voted for confirmation because they were unwilling to reject on ideological
~grounds a candidate who was otherwise obviously qualified.'

During the Hearing process Justice Rehnquist was himself subjected to
. extensive questioning, and his comments did little to dispel the image of political
i conservatism. While he denied the more extreme charges of insensitivity to indivi-
dual rights'' and indicated a change of heart on the Phoenix public accom-
modations ordinance which he had opposed in 1964,'? his opinions still came
through with a very conservative cast. When questioned about his personal
views, he frequently found some reason not to respond. As a judicial nominee
he could not make predictions about ‘‘what he would do on a specific fact

Nomination of William H. Rehnguist, S. REP. No. 16, 92d Cong., Ist Sess. 34-36 (1971). This report
mneludes a 30-page memorandum by dissenting members of the Judiciary Committee siating the case against
confirmation of the appointment. /d. at 26.

*Nomination Hearings, supra note 2, at 137-96; Rehnquist, The Old Order Changeth: The Department -

of Justice under John Mitchell, 12 Ariz. L. REV. 28] (1970): Shannon, A Question or Three for Nominee
Rehnquisi, N.Y. Times, Nov. 7, 1971, at E4, col. |.

‘The vote was 68-26, conirasting with the 89-1 endorsement of Lewis F. Powell, Jr., nominated at the
same time to fill a second vacancy on the Court. N.Y. Times, Dec. 11, 1971, at 1, col. 3; id., Dec. 7,
1971, at 1, col. 4.

B\ a 9-2 vote the ABA Standing Committee on Federal Judiciary gave Rehnquist the highest possible
wndorsement, based on ‘‘professional competence, judicial temperament, and integrity.”” The minority
ot three found him qualified but were unwilling to express the same high degree of support. Nominarion
Heurings, supra note 2, at 4. Justice Powell, by contrast, received the highest endorsement by a unanimous
vote The dilemma of conscientious liberals is well expressed in a statement issued by Arizona Representative
Morris K. Udall:

1t’s natural to feel some pride when a man from one’s own staie and one's own professional
group is nominated for a position carrying the awesome responsibility of the U.S. Supreme Court.

Thus, the President’s selection of William Rehnquist stirs such pride.

At the same time, 1 must acknowledge that 1 would not have nominated Mr. Rehnquist had
the choice been mine.

1 say this though 1 can attest to his complete integrity and adherence 1o the higheét ethical

standards. In addition he has excellent legal training and experience and possesses a clearly superior
legal mind. He certainly meets the demanding professional standards for and would bring intellectuat
distinction to the Supreme Court,

Having said that, however, 1 must register my sirong disagreement with Mr. Rehnquist's
philosophy. 1 consider many of his publiclv expressed views to be misguided and wrong.

Yet ] believe that a President has the right to appoint judges of his own political and judicial
philosophy and that his nominees should generally be confirmed when they meet ethical and
professional standards, as Mr. Rehnquist obviously does.

Furthermore, we have learned that it is risky business to predict the course a lawyer will take
when he leaves the political arena and begins a lifetime judicial appointment. And so I can be hopeful

) that as a Supreme Court justice, Mr. Rehnquist will acquire different perspectives.
Nomination Hearings, supra note 2, at 15 (statement of Morris K. Udall).

"“E.g., Nomination Hearings, supra note 2, at 71-72, 77.
“id. at 70, 77.

P

+ e RN AR ) T e -
P T Noca e BARR A 000 s o e g 02

APtmaal i

s e o e R

AT TN LSRR s v

sl

!
A,

LT CEE e iy



558 AKRON LAw REVIEW

[Vol.

situation or a particular doctrine after it reaches the court.”’'’ He could n
properly express a view ‘‘on the constitutionality of a measure pending i
Congress.””'* As a former ‘‘advocate and spokesman’’ for the Justice Depargs
ment, ‘‘it would be inappropriate’’ for him to give a personal view on mattegg
he had handled in that capacity.'* Nevertheless, his remarks, though guarded!';
reflected a continuing sympathy for the politically conservative positions luf_
had previously espoused.'® At one point in the hearings, he tacitly assented-
when Senator Mathias referred to his political views as *‘conservative.”!? %

The hearings also gave some clues to his judicial philosophy, as distin-
guished from his political ideology. While he did not attach the label of ‘‘con-
servative’’ to his views, his comments left no doubt that he thought the labd
was appropriate. ‘‘I subscribe unreservedly,’” he said:

to that philosophy, that when you put on the robe, you are not there to’
enforce your own notions as to what is desirable public policy. You are
there to construe as objectively as you possibly can the Constitution of
the United States, the statutes of Congress, and whatever relevant legal
materials there may be in the case before you.'*

The resemblance between this statement of philosophy and his definition of
judicial conservatism is obviously more than coincidental. As he subsequently
said in the same interchange with Senator Mathias: ‘

I think . . . there has been a tendency to equate conservatism of
judicial philosophy not with a conservative political bias, but with a
tendency to want to assure one’s self that the Constitution does indeed
require a particular result before saying so, and to equate liberalism with
a feeling that . . . the person tends to read his own views into the
Constitution.'®

In elaborating his own position, he referred more than once to the importance

Pld. at 26. Cf. id. at 141, 157.
“Id. at 33.
*Id. at 51. See also, id. at 142.

1*See, e.g., Nomination Hearings, supra note 2, at 139-40 (comments on electronic surveillance); id. &
43-45 (summary arrest procedures); id. at 166 (civil disobedience); id. at 4} (suppression of the Pentagon
Papers); id. at 70, 156 (school busing).

’Id. at 156. The relevant exchange ran as follows:
Senator MaTHIAS. It has been said here and elsewhere that your political views tend to be
conservative. What effect, assuming this is the case, will this have on you as a judge and, consequently,
as a man who should be able to decide cases impartially?
Mr. REHNQUIST. ] would hope none. I realize that that is the same question | would be asking &
nominee if I were a member of the Senate Judiciary Committee, and I cast about for some way
of perhaps giving some objective evidence of the fact, rather than simply asking you to rely oD
my assurance.
/d. Subsequently Rehnquist observed that it was “*difficult to pin down the terms ‘liberal’ and ‘conserva
tive,” ”” and that “‘they may mean something different when one is talking about a political alinement
[sic.] as opposed to a judicial philosophy of the Supreme Court.” /d.

'*Id. at 156.
"Id. at 157.
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of construing constitutional language in light of the framers’ intent as deter-
mined from historical materials*® regardless of any personal inclination to keep
the Constitution ‘‘in- step with the times.”’*' Though such remarks certainly
revealed no detailed, coherent judicial philosophy, they suggest an orientation
that places greater emphasis on the language of the original document and the
circumstances surrounding its adoption than upon current societal needs and
values. This is a position commonly identified with judicial conservatism.

The senatorial inquisitors specifically sought the nominee’s views on the
importance of prior judicial interpretation of constitutional provisions, and
here Justice Rehnquist was more equivocal. While precedent should, in general,
be accorded ‘‘great weight,”’?? it should receive ‘‘somewhat less weight in the
field of constitutional law’’ than in other areas of the law, and less weight in
a case decided by a narrow majority than one decided unanimously.?* Recent
precedents, likewise, are entitled to less respect than more venerable decisions
that have stood the test of reexamination by numerous judges over a longer
period of time.?* Such readiness to reexamine precedent is not often identified
with the conservative judicial temperament.?*

I1. THE ATTRIBUTED PHILOSOPHY: REHNQUIST AND THE
COMMENTATORS SINCE 1972

In the years since Justice Rehnquist joined the Court, commentators have ™
continued to echo the two themes that pervaded the debate over his nomina-
tion: his legal acumen and his ideological conservatism. An early appraisal by
journalist Warren Weaver is typical:

In two-and-a-half terms on the high tribunal, Associate Justice Rehn-
quist has established himself firmly as a_ one-man strong right wing, a con-
structionist so strict as to make Chief Justice Warren Burger look per-
missive on occasion, a man seemingly dedicated to cleansing singlehandedly
if necessary, the Augean stable that conservative dogma percieves as the
Supreme Court of the nineteen-fifties and nineteen-sixties.?¢

Regarding his abilities, Weaver stated, ‘‘Rehnquist’s youthfulness has hardly
impeded the growth of his reputation for intellect . . . While lawyers hesitate
to make invidious comparisons among the learned justices, a sizeable number
regard Rehnquist as having the best mind on the Court.”’?” More recent jour- -
nalistic comment continues to emphasize both the intellect and the

"E.g., id. a1 55, 81-82, 138, 167. See also id. at 19.

“1d. at 81.

*1d. a1 19.

*ld. See also id. at 138.

“ld. at 19, 55,

“Rydell, Mr. Justice Rehnquist and Judicial Self-Restraint, 26 HasTiNGs L.J3. 875, 913-14 (1975).

“*Weaver, Mr. Justice Rehnquist, Dissenting, N.Y. Times, Oct. 13, 1974, § 6 (Magazine), at 36.
A
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conservatism.?*

Such observations are illustrative of a fairly broad consensus and are ndz

limited to journalists. Comment by lawyers, professors and other students :'
the court has run along much the same lines. A sampling of studies dealing
with the Supreme Court as a whole, or its members generally, produces sug
qualitative appraisals as ‘‘astoundingly conservative’’ but a ‘‘first-rate indepen-
dent intellect’’;** a ‘‘brilliant ideological conservative’’;** a man of “powerfuf{_
intellectual ability’’;*' “‘the philosopher’’ of the Burger Court;* a person of -
“superior intellect and formidable legal skills,”’ but also a “‘zealot’’ who favors
““construing the Constitution as an activist devoted to achieving the supremacy -
of political conservatism.’’** Statistical studies have generally omitted reference -
to the intellect but have carefully documented Justice Rehnquist’s place on the
ideological right-wing of the Court by reference to his voting position on such
broad issues as the rights of the criminal defendant, other individual rights,
and issues of ‘““New Deal economics.”’**

Most of the preceding evaluations are drawn from general analyses which
deal with Justice Rehnquist as but one of nine members of the Court. A few
published articles focussing exclusively on the Rehnquist record have attempted
to explain his judicial behavior in more detail. One early law review comment,
based largely on cases decided during the 1971-72 term, placed Justice Rehnquist
at mid-spectrum ‘‘between the Court’s classic conservatives and its vigorous
liberals.”’** The center position was attributed to a balance of two, often con-
flicting, elements in Justice Rehnquist’s judicial philosophy: a belief in
“maximum freedom of conduct in personal affairs’’ tempered by deference
to societal interests ‘‘where conflict existed between societal and individual
interest.’’3¢
*See, e.g., B. WOODWARD & S. ARMSTRONG. THE BRETHREN (1979). The authors characterize the Justice
as ‘“‘very bright and extremely conservative.”’ /d. at 16].

2], Simoxn, In His OwWN IMAGE 240-41 (1973).

H. ABRAHAM, JUSTICES AND PRESIDENTS 11-12 (1974).

*'C. BARNES, MEN OF THE SUPREME COURT- PROFILES OF THE JUSTICES 129 (1978).

?Frank, The Burger Court — The First Ten Years, 43 Law & Co~TEMP PrOBS. 101, 125 (1980).

»He gave every indication of being a zealot who favored construing the Constitution as an activist devoted
to achjeving the supremacy of political conservatism.” L. LEVY. AcaiNsT THE Law 54, 57-58 (1974). See
also e.g., L. BAUM. THE SUPREME COURT 126-27 (1981): A. BLausTEIN & R. MERSKY. THE FIRST ONE
HUNDRED JUSTICES 70-71 (1978).

“For a discussion of **New Deal economics'' as an issue category, see H. SPAETH. SUPREME COURT POLICY
MAKING 130-31 & passim (1979). The category includes cases dealing with such matters as antitrust,
worker's compensation, state regulation of business, public utilities, securities regulation, natural resources,
rights of unions, and rights of Indians. The grouping of cases in this {and other Spaeth categories) was
accomplished by a statistical clustering process, and the *‘New Dealism"* label was applied subsequently
as a term broadly descriptive of the cases that statistically had clustered in this group. See also S. GOLDMAN
& A. SARAT, AMERICAN COURT SYSTEMS 420 (1978); Spaeth & Teger, Activism and Restraint: A Cloak
Jor Justices’ Policy References, in SUPREME COURT ACTIVISM AND RLSTRAINT(S. Halpern & C. Lamb ed.
1982); Schuliz & Howard, The Myth of Swing Voting: An Analvsis of Voting Patterns on the Supreme
Court, 50 N.Y.U. L. Rev. 798 (1975); Ulmer & Stookey, Nixon’s Legacy to the Supreme Court: A
Statistical Analysis of Judicial Behavior, 3 FLA. ST. U.L. Rev. 331 (1975).

“*Reimenschneider, The Judicial Philosophy of William H. Rehnquist, 45 Miss L.J. 224, 244 (1974).
3o J4 at 228.
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Subsequent appraisals of Rehnquist’s judicial behavior have tended to
assume his political conservatism but have differed on his status as a judicial
conservative. From a reading of cases dealing with civil liberties during the
first three Rehnquist terms, Rydell was convinced that the Rehnquist opinions
embodied a philosophy of ‘‘judicial conservatism’’ or ‘‘judicial self-restraint.’’*’
This appeared mainly in extreme deference to legislative determinations at the
expense of individual liberties and in a tendency to avoid deciding constitu-
tional issues by ‘‘narrowing the concept of justiciability . . . .”’** A more recent
cevaluation by Lind, relying primarily upon Justice Rehnquist’s labor opinions,
avoids the use of the ‘‘conservative’” label but nevertheless identifies aspects
of his judicial orientation that are commonly associated with judicial
conservatism.* Lind found *‘the most important elements of Justice Rehnquist’s
jurisprudence’’ to be “‘his consistent focus on federalism, his belief in textual
interpretation, and his utilitarian application of the First Amendment in specific
contexts.’’*® By “‘focus on federalism,”” Lind meant deference to state power
which, in the labor context, reflected a tendency to limit the authority of the
National Labor Relations Board.*' The second element, ‘“‘belief in textual inter-
pretation,’’ refers to Justice Rehnquist’s insistence that *‘[s}pecific text within
the Constitution and its amendments must be given the full force of its language
as understood by the Framers,”’** and that general language must be interpreted
to correspond with the Framers’ jntent where ascertainable. In first amend-
ment analysis, however, Lind perceived the Justice as shifting from a textual
1o a “‘contextual’’®? approach, that is, going out of his way to find contextual
factors (frequently the property rights of employers) that might justify govern-
mental restrictions upon speech in derogation of the first amendment’s textually
broad guarantee.*

Rydeil, supra note 25, at 875.

"Id. at 911, Rydell recognized that Justice Rehnquist’s behavior did not satisfy a third element of judicial
self-restraint, i.e., respect for siare decisis. He explained this by observing that prior precedent *‘may dictate
intervention,'” in which case the cause of judicial restraint, defined as *‘reducing the Court’s role in society.””
may be served only by ignoring prior interventionist precedent. /d. at 913.

“Lind, Justice Rehnguisi: First Amendment Speech in the Labor Context, 8 HAsTINGs ConsT. L.Q. 93
(1980).

“Id. at 94,
‘1d. at 94, 97-102.
“Id. at 103.
“'Id. at 108.

*“For a third commentary on the Rehnquist judicial philosophy, also with a limited substantive rocus,
see Justice, A Relativistic Constitution, 52 U. Coro. L. RFv. 19 (1980). The author, William W. Justice,
a United States district court judge, makes a somewhat tedentious attack on Justice Rehnquist’s philosophy
as “*moral relativism’’ thai recognizes no value as intrinsically ‘‘better or worse than any others,” and
implies **that any law more permaneni than what a given majority favors is unwarranted.” Jd. 24, 27.

See also, Weisberg, How Judges Speak: Some Lessons on Adjudicaiion in Billy Budd, Sailor with
an Application to Justice Rehnguist, 57 N.Y.U. L. REv. 1 (1982). Weisberg analogizes Justice Rehnquist’s
majority opinion in Paul v. Davis, 424 U.S. 396 (1976), to Captain Vere's trial and execution of Billy
Budd in the Melville novel. Weisberg’s rhetorical analysis of Vere’s comments during the course of the
trial illustrates how ‘‘the verbally and hierarchically superior adjudicator can give the force of seeming
legality to drastic decisions the law does not support,”” Weisberg at 37-8, and how legal argument can
be used ‘‘to distort the law to further purely subjective ends.’” Jd. a1 38. Weisberg finds Paul v. Davis
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Other recent analyses have vigorously challenged the characterization 3
Rehnquist as a *‘judicial conservative.”” In a brief sketch prepared for a spe
Supreme Court issue of The National Law Journal, Professor Soifer conclu
that Justice Rehnquist virtually defied classification in ‘‘a general taxonon
of the court, or . . . in an intellectual or political tradition . . . .”’** The Justi
was ‘‘neither libertarian, strict constructionist nor conservative.”’*¢ On the oth
hand, Soifer attributed to Rehnquist a number of specific attitudes that a
commonly identified with today’s political conservative — solicitude for pra
perty rights, distrust of big federal government, a belief in states’ rights, -L S
a concern for law and order.*” Perhaps, as Soifer suggests, Justice Rehnquist’
outspoken disregard of strict szare decisis may disqualify him as an “‘institus
tional conservative,”’*® but the article does little to dispel the image of the Justwe
as a political conservative.

This is essentially the same dichotomy posed by Yale Law Professor Owen
Fiss and New Republic editor Charles Krauthammer in a recent article bemoan-
ing the advent of the ‘‘Rehnquist Court.”’** Rehnquist, they argue, has emerged “;
as unmistakable leader of a “‘so-called’” *‘ ‘conservative’ *’ bloc on the Supreme
Courl % Qualified for this role by both intellect and ideology,*' he has become .-

‘““a hero to the conservatives” through his judicial championing of state :#
autonomy.*? Nevertheless, he is not a ‘‘conservative,’” as that term is ordinarily :
‘“‘understood in the law, but a revisionist of a particular ideological bent. He %
repudiates precedents; he shows no deference to the legislative branch {Con-
gress?]; and he is unable to ground state autonomy in any textual provision
of the Constitution.”’** Instead of conservatism, his judicial orientation merely ’
reflects a single-minded pursuit of state autonomy in the interests of private
property, at the expense of liberty and equality.** Fiss and Krauthammer thus
appear to be making a distinction between political and judicial conservatism.
Justice Rehnquist may be politically conservative, but he is definitely not a
Judicial conservative.**

‘‘a remarkable analogue 1o Melville's novella,”” id. at 43, and a contemporary illustration of how claims
may be denied, “‘perhaps wrongly. with the help of the crafty use of language and form . .. .” /d. at
58. Most of the article is a highly fascinating analysis of Captain Vere's rhetoric and motivations in the
Billy Budd trial, but in a 16-page application of his methods to Paut v. Davis, Weisberg brilliantly does
a job on Justice Rehnquist.

“Soifer, Rehnquist: Trying 10 Recapture an Imaginary, ldyvilic Past, Na1'L L.J., Feb. 18, 1980, at 21.
‘fd. ar 28.

“Id. at 21, 28.

“ld. at 21.

“*Fiss & Krauthammer, The Rehnquisi Courr, THE NEw REPUBLIC. March 10, 1982, at 14.

s°ld.

#*‘Long before he joined the Court, Rehnquist ardently and aggressively fought against the liberal ideas
that were to find their deepest expression in the Warren Court.” J/d.

*Id. at 18.
*Id. at 18, 20.
**fd. at 21.

#The authors stop short of labeling Justice Rehnquist either a political or judicial * ‘conservative.’
Nevertheless, it is difficult to escape the implication that a person who is an ardent opponent ot * lxberal
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This conclusion is also endorsed by Jeff Powell, a student of Fiss, in an
insightful study of Justice Rehnquist’s concept of federalism.** Although
omewhat tentative about attributing Rehnquist’s judicial behavior to political
conservatism, Powell nevertheless accepts *‘for the purpose of discussion the
Jandard liberal view of Justice Rehnquist as a right-wing ideologue, unsympa-
thetic to claims based on individual liberties,”” and concedes ‘‘that most of Rehn-
quist's federalism positions dovetail nicely with conservative politics . . . .”"*"
On the question of judicial conservatism, Powell is not in the least tentative:
Justice Rehnquist is clearly and consciously, nor a strict constructionist and
no! a practitioner of judicial restraint.’’*® Quite the contrary, in the implemen-
iation of his views on federalism the justice has adopted ‘‘an extremely aggressive
and activist role,”” refusing ‘‘to be bound by text or precedent’’ and frequently

invoking principles “‘only loosely connected to specific constitutional provi-
sons . . . .""% Despite pretensions to a theory of constitutional intérpretation
tied closely to the Framers’ original understanding, Rehnquist in fact falls vic-

1im to the cardinal sin of the judicial activist — “‘the erection of a judge’s per-
sonal values and opinions into constitutional norms.’”¢°

Less current, but still an important treatment of Justice Rehnquist, is-the
judicial profile published by Harvard law professor, David L. Shapiro in
December 1976.¢' The original article was based on cases decided through the

wear.” a leader of the Court’s *‘conservative’” bloc, and a ‘*hero to the conservatives’ mudt be in some
\eRINC A conservative.

"Powell, The Compleat Jeffersonian: Justice Rehnquist and Federalism, 91 Yale L.1. 1317 (1982),

/d.at 1362, 1363. The characterization is tentative because **it still must be said that at times *his federatism’

wads Justice Rehnquist to reach ‘liberal” results.” Jd. at 1363. Thus.
PruneYard Shopping Cenrer v. Robins {447 U.S. 74 (1980)] permitted the California Supreme Court
to expand the concept of a public forum for free speech purposes in that state. Moore v. Sims
[442 U.S. 418 (1979)] may have resulied in greater protection for Texas children who are abused
by their parents. If the Curt had adopted Rehnquist’s position in Ray v, Atlannc Richitield Co.
{435 L.S. 151 (1978)]. that case would have increased the environmental safety of Washingron's
sounds and coasts. Hughes v. Oklahoma {441 U.S. 222 (1979)] invalidated an attemp: by Oklahoma
to conserve its wildlife, but only over Rehnquist's protests, just as Kasse/ v. Consolidated Freighiways
Corp. 450 U.S. 662 (1981)] prevented lowa from protecting its motorists from the danger and
annovance posed by double-trailer trucks despite Rehnquist's arguments. Hf the Court had followed
Justice Rehnquist's analysis in First National Bank v. Belloiti (435 U.S. 765 (1978)]. Massachusetts
would have been allowed 10 take a very reasonable step 10 ensure that big business and its money
would not drown out other voices in a political controversy. Such decisions suggest that. at least

, sometimes, the Justice is willing 10 follow his federalism principles wherever they may lead.

(4

“ld. at 1359 (emphasis in original).
“ld. at 1360.

*1d. at 1370. The Powell study is far more than a critique of Justice Rehnquist's judicial activism. It
undertakes a thorough canvass of relevant opinions designed 1o show how a Jeffersonian theory of
federalism, emphasizing values of state sovereignty and autonomy, “*‘emerges from Justice Rehngquist's
work on the Court,” Jd. at 1320. As applied, the theory is evident in Rehnquist's efforts 1o preserve state
legislative freedom of action, his deference 1o state court jurisdiction, and his readiness to find limits upon
the powers of the national government where jt might otherwise encroach upon state autonomy. Powell
finds the theory 10 be internally consistent and, for the most part, consistently applied, even when it
occasionally Jeads to liberal substantive results. The theory fails, as “‘an objective first principle*” (id. at
1363), however, because it is at odds with history and the Framers’ intent which the Justice so frequently
— but mistakenly — invokes. Jd. at 1363-70.

Yo~ Peetico Rehnquist: A Preliminary View, 90 HARv. L. Rrv. 293 (1976).

O
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1975 Supreme Court term. A subsequent much abbreviated version extend
the case coverage to the close of the 1976 term without necessitating any sj
cant revision in its conclusions.*? Shapiro characterized the Justice as ‘‘a
of considerable intellectual power’’ whose judicial product had been adve
affected by “‘the unyielding character of his ideology.””** The reference to #iff"
tellect and ideology parallels observations made by others; but, in contrast ﬁ:
most of the others, Shapiro does not use the word *‘conservative’’ at any place’
in the 65-page article.* Instead, he defines the Rehnquist ideology as embody-.‘,"
ing the following three propositions:

(1) Conflicts between an individual and the government sho
whenever possible, be resolved against the individual. :

(2) Conflicts between state and federal authority, whether on an
executive, legislative or judicial level, should, whenever possible, be resolved :
in favor of the states; and 1*;

(3) Questions of the exercise of federal jurisdiction, whether on the *;
district court, appellate court or Supreme Court level, should, whenever -

possible, be resolved against such exercise.®’

This approach adds precision to his analysis by substituting propositions of -
readily ascertainable content for a label whose meaning may differ from one
context to another. The propositions represent categories empirically derived
from an examination of the cases*® rather than categories based on political,
economic, or social values that people commonly associate with a conservative :
political philosophy. Nevertheless, the analysis does lose something by refus-
ing to identify Rehnquist with an intellectual and political tradition which has ,
meaning and significance, however ill-defined its contours. Few would deny -
that Shapiro’s three propositions are more congenial to a modern-day conser-
vative than a liberal viewpoint.

Having identified at the outset the essential elements of the Rehnquist
“‘ideology,’’ Shapiro devotes the greater part of his analysis to demonstrating
how a rigid adherence to the ideology has substantially reduced the quality of
Justice Rehnquist’s judicial product.®’” The critique is essentially three-pronged.

**The shortened version appears in § THE JUSTICES OF THE UNITED STATES SUPREME COURT: THEIR LIVES
AND MaJoRr OPiNIONS 109 (L. Friedman ed. 1978) [hereinafter cited as Friedman).

¢*Shapiro, supra note 61, at 293.

*The shortened version uses the term only once, in the introductory paragraph: **But young as he was,
his ideology was clear to his supporters and opponents alike — an ideology that President Richard M.
Nixon, who appointed him, described somewhat imperfectly as that of a ‘judicial conservative.’ *” Friedman,
supra note 62, at 109.

**Shapiro, supra note 61, at 294 (footnotes omitted).

¢In Shapiro’s words, ‘‘A review of all the cases in which Justice Rehnquist has taken part indicates that
his votes are guided by these three basic propositions.’” Id. at 294.

*’In keeping with his generally negative appraisal of the Rehnquist performance, Shapiro digresses briefly
from his central theme (the harmful impact of ideology on judicial output) in order to criticize the justice
in another context — the failure to practice what he preaches about the importance of ascertaining the
Framers’ intent and staying close 10 the text of the Constitution. To show the gap between theory 3{“’
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First, in a number of important areas of constitutional adjudication, ideology
has led Justice Rehnquist to “‘develop and pursue doctrine which is unsound
and poorly grounded in reason and precedent.’’** This is especially true of his
narrowing interpretations of the equal protection clause, the role of federal
courts in vindicating federal rights, and the reach of procedural due process.
Second, the Justice has frequently sacrificed high standards of judicial crafts-
manship out of zeal to implement his ideological commitment. Specifically,
he has avoided reasoned elaboration when careful analysis might lead to an
undesired result;*® he has ‘‘ignored important jurisdictional issues’” and ‘‘made
assertions of facts unsupported by the record’’;’® and he has shown no hesita-
tion in deciding controversial questions not presented or not necessary to the
disposition of the case ‘‘when doing so would have precluded full explication
of his ideology.””’" Finally, according to Shapiro, Justice Rehnquist has
occasionally been less than candid in the use of precedent. Instead of openly
admitting the inconsistency of his result with the result or rationale of a prior
case, he has misrepresented some aspect of the prior case and, in effect, changed
the law “‘without the acknowledgment that candor would demand.”’’* Some
of Shapiro’s conclusions, particularly the three propositions characterized as
the Rehnquist *‘ideology,” are capable of empirical demonstration. Most of
the others are matters of judgment and interpretation based upon more or less
ambiguous facts. But even on the judgment calls, Shapiro is at great pains to
identify and describe the relevant decided cases so that readers have a basis
for evaluating his conclusions.™

111. THE ATTRIBUTED PHILOSOPHY: IS REHNQUIST A *‘“CONSERVATIVE™’?

Most of the writings examined above, in one way or another, identify
political conservatism as an ideologica! component of Justice Rehnquist’s value
svstem, Shapiro avoids labels and gives to the Rehnquist ideology an empirical
content derived from the cases, but the affinity of his three propositions with
political conservatism seems apparent enough. The socio-political . views

drawing broad, unwarranied inferences from the provisions of the Constitution, by paving little or no
atiention to the intent of the framers, or both.”’ Shapiro, supra note 61, at 302. The cases are: Richardson
\. Ramirez, 418 U.S. 24 (1974); California v. LaRue, 409 U.S. 109 (1972); National League of Cities v.
Usery, 426 U.S. 833 (1976).

“*Shapiro, supra note 61. at 307.

“E.g., *‘One is left with the indelible impression [referring 1o Hamling v. United States, 418 U.S. 87 (1974)]
that Justice Rehnquist sacrificed reasoned analysis to his determination that the conviction for mailing
obscene and manifestly distasteful materials be affirmed.”” Jd. at 332.

“ld. ar 334,
Tl at 341-42.
“ld. at 350.

“For a contrasting viewpoint, differing markedly from Shapiro in style and emphasis, see Anderson, The
Jurisprudence of Justice Rehnquist: Government by Constitution and Consensus, 17 INTERCOLLEGIATE
Rev 17 (1981). Anderson presents a gracefully written distillation of Justice Rehnquist’s views on
constitutional interpretation, focussing primarily on his equal protection opinions and his ideas about
the democratic basis of constitutional government. Anderson sees **government by consensus’* as the central
value of the Rehnquist philosophy, with the Constitution serving as ‘‘the fundamental consensus upon
which all legislative and executive actions and policies. themselves the beings of consensus. must depend.”
/d. at 26. This is a sympathetic interpretive essay, leaning primarily to exposition rather than critique.
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attributed to Justice Rehnquist include such values as respect for private pre
perty, willingness to limit individual nghts in conflict with government authorj
a preference for societal interests over the rights of the criminally accused, ag
great deference to the principle of state autonomy. These positions fall wel
within the range of preferences commonly associated with political conservatisg
in American society.™

Whether political ideology has any place in judicial decision making ig&
another question. Ideology speaks to results or outcomes, not to legal prin~:
ciples or process. Arguably, it is an illegitimate if not irrelevant influence upont;

But most of the writings on Justice Rehnquist have assumed that judges do’
not live by neutral principles alone and have been quite willing to find ideological -
motivations in his judicial decision making. At the very least, the term may: .
appropriately describe the product if not the motivation for his judicial decisions. -

If there is fair consensus that Justice Rehnquist’s result-oriented values ’
reflect political conservatism, there is less consensus on his status as a ‘‘judicial
conservative,”’ a concept more strictly related to constitutional adjudication 3
in its narrow definition. As identified in the writings about Rehnquist, the.
elements of judicial conservatism (sometimes called judicial restraint) include:
(1) deference to legislative determinations, (2) deciding cases on the narrowest
possible grounds, including the avoidance of constitutional decisions when possi-
ble, (3) respect for precedent, and (4) concern that decisions be grounded in'*
textual provisions of the Constitution.” Fiss and Krauthammer, Soifer, and

“*According to the leading dictionary of American public affairs the *‘conservative position on issues”’

in American politics Ve
has been fairly consistently opposed to governmental regulation of the economy, heavy government
spending, and civil rights legislation. Conservatives tend to favor state over federal action, ﬁ.scl.!
responsibility, decreased governmenial spending. supply-side economics, the outlawing of abortion,
more effective crime control, and [ower taxes.

J. PLano & M. GREENBERG. THE AMERICAN POLITIcAL DicTiONARY 6 (6th ed. 1982).

Spaeth's study of the Supreme Court describes the Liberal-Conservative dichotomy in comparable terms:
Liberals support the exercise of civil liberties and an expansion of the rights of persons accused
of crime; they also support the demise of racial, social, and political discrimination, and improvement
of the economic status of the poor. Liberals also support New Deal economics; that is, they are
pro-union, antibusiness, and procompetition, and they favor compensation for injured persoms. -

Spaeth, supra note 33, at 133-34. Spaeth posits three dimensions of a Liberal-Conservative continuum
which he labels **freedom,”” *‘equality,”” and **New Dealism.’* Of eighteen justices serving on the United
States Supreme Court, 1958-1977, Justice Rehnquist is ranked as the most extreme conservative on the
freedom and equality dimensions and second only 1o Justice Harlan on the conservative end of the **New
Deal’’ dimension. The ratings are based on Spaeth’s appraisal of vouing on decided cases. 1d. at 135.

"*H. WECHSLER. PRINCIPLES. POLITiCs AND FUNDAMENTAL Law 27 (1961). Although Wechsler was firsl_ 1 :
expound the concept of **neutral principles,”* the term is widely associated with its subsequent elaborauon ;!
in Bork, Neutral Principles and Some Firsi Amendment Problems, 47 Ixp. L.J. 1 (1971).

“*See Fiss & Krauthammer, supra note 49, at 19-20: Lind, supra note 39, at 102-08; Riemenschneid.er.
supra note 35, at 230-34; Rydell, supra note 25, a1 908-15. For an extensive discussion of the meaning
of judicial restraint see Lamb, Judicial Resiraint on the Supreme Couri, in SUPREME COURT ACTIVISM
AND RESTRAINT (S. Halpern & C. Lamb ed. 1982) [hereinafter cited as Lamb). According to Lamb the term

embodies at least six fundamenial notions: 1. that the justices abide by the intent of the framers
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shapiro regard him as more in the judicial activist mold, not highly respectful
of precedent and inclined to reach out beyond the necessary holding in a case
10 decide or make pronouncements on matters to which he is ideologically com-
mitted. They find him very deferential to state legislatures but less so to the
United States Congress. They recognize that he often grounds decisions in the
text of the Constitution, but find that he is willing to ignore the need for specific
constitutional moorings in particular cases. Rydell, on the other hand, while
recognizing the willingness to overturn precedent, is inclined nevertheless to
ascribe a philosophy of judicial conservatism to Justice Rehnquist. Lind also
emphasizes the strong element of textualism in Justice Rehnquist’s opinions,
except in first amendment cases, and the consistent deference to state govern-
ments, a position consistent with a philosophy of judicial restraint.

IV. THE SELF-ARTICULATED PHILOSOPHY

Justice Rehnquist has been unusually explicit in articulating his own ideas
about constitutional interpretation, and his views have much in common with
generally accepted notions of judicial restraint. But, initially at least, his
philosophy ought to be examined on its own terms. If we look at his judicial
opinions’” and published addresses’, the principal source materials for the self-
articulated philosophy, three dominant themes emerge. First, the Constitution
is a governmental charter which prescribes a distinctive federal structure,
distributes certain powers among the various parts of the structure, and places
important limitations upon the exercise of governmental powers. Second, the
foundation principle of that government is majority rule, with all ultimate
political authority vested in the people, by whose authority the Constitution
was originally established. Third, the judicial review function can be performed
consistentlv with the democratic concept of government only if the Court
objectivelv interprets the Constitution according to the framers™intent as derived
from the constitutional text, the historical record, and necessary implications

of the Constitution and statutes, and that the justices not read their own persona: preferences inio
the Jaw: 2. that the justices pay deference 1o the legislative and executive branches of the federal
and s1ate governments by seldom overruling their policies. and then only on strictly “*legal™” grounds;
3. that the justices rely upon statutory rather than constitutional construction wherever possible:
4. that the justices accept for decision only **cases and controversies™ where the litgants have standing
to sue in live issues; and 5. that the justices neither issuc advisory opinions nor 6, answer political
questions.

Lamb, supru, a1 8. And for a review of the literature on judicial activism and restraint, see Lamb & Lustig,

The Burger Courr, Exclusionary Zoning. and the Activist-Restraint Debate, 40 U. P1T1 1. Rev 169 (1979).

“Elaboration of his personal phitosophy has, for understandable reasons, been more common in his dissents
than in opinions written for the Court. See. e.g.. Thomas v. Review Bd, of Ind. Employment Security
Div., 450 U.S. 707, 720 (1981) (Rehnquixt, J., dissenting); United Steelworhers v. Weber, 443 U.S. 193,
219 (1979) (Rehnquist, 1., dissenting); Nevada v. Hall, 440 U.S. 410, 432 (1979) (Rehnquist, J., dissenting);
Trimble v. Gordon, 430 U.S. 762, 777 (1977) (Rehnquist, 1., dissenting): Fryv v. United States. 421 U.S.
542, 549 (1975) (Rehnquist, J,, dissenting); Furman v. Georgia, 408 U.S. 238, 465 (1972) (Rehnquist, J.,
dissenting).

“*Rehnquist, Acr Well Your Part, Therein All Honor Lies, 9 Hun Ris 42 (1980) [hereinafier cited as
Act Well Your Part); Rehnquist, Governmeni by Cliche, 45 Mo L. Rev 379 (1950) {hereinafier cited as
Government by Cliche}. Rehnquist, The Norion of a Living Constitution, 84 Trn L. Riv 693 (1976)
[hereinafter cited as Living Constitution); Rehnquist, Political Bartles for Judicial Independence, 50 W asH
L. Rev 835 (1975) thereinafter cited as Polirical Battles).
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from the constitutional plan. This section will discuss each of these themes und :»
separate headings.

A. The Constitution as Government Charter

For Justice Rehnquist the notion of the Constitution as a ‘‘fundamen
charter”’” is closely identified with the structure of the government created b
the Constitution and the distribution of powers among its various entities. Hi]
perception of the intended distribution is closely wedded to views expressed’
by John Marshall in Marbury v. Madison® and is perhaps the central element *
of his philosophy of constitutional adjudication, Most fundamentally, the':*
various organs of government possess authority only to the extent that it was’

“‘parceled out’’ to them by the adoption of the Constitution and its subsequent
amendments.®' Justic Rehnquist describes that distribution in quite prosaic terms;*:

They [the people] have granted some authority to the federal government
and have reserved authority not granted it to the states or to the people
individually. As between the branches of the federal government, the people
have given certain authority to the President, certain authority to the Con-
gress, and certain authority to the federal judiciary. In the Bill of Rights
they have erected protections for specified individual rights against the
actions of the federal government. From today’s perspective we might
add that they have placed restrictions on the authority of the state govern-
ments in the thirteenth, fourteenth, and fifteenth amendments.®?

This structural analysis of the Constitution is not unique to Justice Rehn-
quist, even in modern times,** and the use of structural implications in the Con-
stitution to decide lawsuits traces its roots at least back to McCulloch v.
Maryland.** But among current members of the Supreme Court, he is clearly

“*Living Constitution, supra note 78, at 697; Government by Cliche, supra note 78, at 381.
#oJ).S. (1 Cranch) 137 (1803).

*'Living Constitution, supra note 78, at 696, Government by Cliche, supra note 78, at 381.
“2Living Constitution, supra note 78, at 696.

'For example, Professor Elv claims that the Constitution, as a government charter. is overwhelmingly
concerned with process and structure, and not with specific substantive values. J. ELY, DEMOCRACY AND
DisTRUST 92 (1980). Most of the amendments also deal with such structural and procedural matters as
the franchise. executive and judicial procedures, and the structure and limitation of the branches of
government. /d. at 92-99. Indeed, according to Professor Ely, prescribing the processes and structures
of government is the proper function of a Constitution. /d. at 101.

Professor Charles L. Black also advocates constitutional interpretation through inferences drawn from
governmental structure (though his inferences are much broader than Justice Rehnquist would be inclined
to draw, e.g., Professor Black would infer from the structure evident in the Constitution the necessity
to apply the Bill of Rights to the states, even without the fourteenth amendment. Justicc Rehnquist would
not feel compelled to draw such an inference). C. B1 ACK. STRUCTURE AND RELATIONSHIP IN CONSTITUTIONAL
Law 39 (1969).

17 U.S. (4 Wheat.) 316 (1819). The first part of the opinion addresses the question whether Congress
could create national banks. Although this part of the opinion is sometimes treated as resting on the
“‘necessary and proper'' clause, a more careful reading shows that Marshall decided the case on the basis
of more general implications from the Constitution. He discussed the necessary and proper clause only
in response to counsel’s argument regarding its restrictive force. The second part of the opinion addresses
the question whether a state can tax the national bank. Although Marshall’s opinion may seem to some
to rest on the Supremacy Clause of article VI, the opinion is essentially a structural analysis. Article V1
merely declares the supremacy of whatever the national law may be and does not give content to the law.
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the most prone to use structural considerations as a basis for judicial decision
and to justify this position as consistent with past precedent. ‘‘[The] Court,”
he contends, ‘‘has often relied on notions of a constitutional plan — the implicit
ordering of relationships within the federal system necessary to make the Con-
«itution a workable governirng charter and to give each provision the full effect
intended by the Framers.”’** Moreover, this ‘‘implicit ordering’’ is apparently
an adequate substitute for explicit constitutional text: ‘“The tacit postulates
vielded by that ordering are as much engrained in the fabric of the document
as its express provisions, because without them the Constitution is denied force
and often meaning.’’® Indeed, ‘‘there can be no more fundamental constitu-
tional question than that of the intention of the Framers of the Constitution
as to how authority should be allocated between the National and State
Governments.’’®’

Although Justice Rehnquist has not systematically spelled out all of the
legal implications arising from the structure of the Constitution, his concept
of structure emphasizes the importance of state sovereignty in the original scheme-

of things. In dissenting from a Supreme Court decision upholding a federal

law temporarily freezing the wages of state employees, he laid great stress upon

the law’s undue interference with “‘the State’s performance of its sovereign

functions of government.’’*® As he perceived constitutional history, *‘the States
as such were regarded by the Framers of the Constitution as partaking of many
attributes of sovereignty . . . .”’®® This was particularly evident in the tenth
and eleventh amendments, which are prime

examples of the understanding of those who drafted and ratified the Con-
stitution that the States were sovereign in many respects, and that although
their legislative authority could be superseded by Congress in many areas
where Congress was competent to act, Congress was nonetheless not free
to deal with a State as if it were just another individual or business enter-
prise subject to regulation.®®

Undoubtedly the most striking application of Justice Rehnquist's struc-
tural analysis as a bulwark of state sovereignty is National League of Cities
v. Usery,® which invalidated a federal law extending minimum wage and max-
imum hours provisions to state and local governmental employees. Speaking
for the Court, he found that such an ‘‘exercise of congressional authority does

*‘Nevada v. Hall, 440 U.S. 410, 433-34 (1979) (Rehnquist, J., dissenting). As authority for this statement
he cites McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819), and his own opinion in National League
of Cities v. Usery, 426 U.S. 833 (1976). /d.

**Nevada v. Hall, 440 U.S. at 433 (Rehnquist, J., dissenting).
"Fry v. United States, 421 U.S. 542, 549 (1975) (Rehnquist. J., dissenting).

**1d. at 556 (Rehnquist, J., dissenting) (quoting New York v. United States, 326 U.S. 5§72, S&7 (1946)
(Stone, C.J., concurring)).

*“Id. (Rehnquist, J., dissenting).
*Id. at §57 (Rehnquist, 1., dissenting).
"'426 LS. 833 (1976).
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not comport with the federal system of government embodied in

Constitution.””** The doctrine of structura) limitations implicit in the constitegs ]
tional ordering of relationships was not as fully developed in National Leagud=<
of Cities as in his earlier dissent in Fry v. United States,®* but the same rationale:

is there. As in the Fry dissent, he alluded to the tenth amendment as an affir-%
mative limitation upon the exercise of Congressional power vis a vis the states, %
but the weight of the analysis obviously rested upon his conception of the“v
framer’s understanding of the proper ordering of relationships between the cen- .
tral government and the states, rather than the explicit terms of the amendment.*

The same principle of state autonomy, derived from the ‘‘implicit order-
ing of relationships,’’ also protects the states from one another’s encroach-
ment. This view was made clear in his dissent from the Court’s decision in %
Nevada v. Hall,*® which permitted the state of Nevada to be sued in the courts 3~
of California. By a literal reading of the constitutional text, the Court con- -
cluded that the eleventh amendment foreclosed only federal court jurisdiction ~
of unconsenting state defendants; hence a state could be made a defendant
in the courts of other states. In a strong dissent to this anomalous but textually
plausible interpretation of the amendment, Justice Rehnquist took occasion
to elaborate his concept of the “‘constitutional plan’’ which underlies and gives
meaning to the express provisions of the Constitution.®” His exploration of ‘‘the
understanding of the Framers and the consequent doctrinal evolution of con-
cepts of state sovereignty’’®® led him to the conclusion that the Court’s deci- -
sion in the present case could not possibly be correct.

[T]he States that ratified the Eleventh Amendment thought that they were
putting an end to the possibility of individual States as unconsenting defen-
dants in foreign jurisdictions, for, as Mr. Justice Blackmun notes, they
would have otherwise perversely foreclosed the neutral federal forums only
to be left to defend suits in the courts of other States. The Eleventh Amend-
ment is thus built on the postulate that States are not, absent their con-
sent, amenable to suit in the courts of sister States.®’

. e s

The constitutional plan as he saw it accorded a high degree of sovereign
separateness to the states not only in their relationships with the national govern-

*:Id. at 852.

*421 U.S, at 549 (Rehnquist, J., dissenting). Nor was the doctrine as explicit as the analysis in Nevada
v. Hall, 440 U.S. 410, 432 (1979) (Rehnquist, J., dissenting). Undoubtedly he feels freer to ;}dqmbralt
his own philosophy in dissents than in opinions which must command the support of a majorty.
*“National League of Cities v. Usery, 426 U.S. a1 842-43.

**The point had already been made eaplicit in his Fry dissent where he noted that “‘the Tenth Amendment
by its terms’’ did not prohibit **congressional action which sets a mandatory ceiling on the wages of
state employees,”” but insisted that such a limitation nevertheless inhered in **the understanding of ‘h?“
who drafted and ratified the Constitution . . .”* Fry v. United States, 421 U.S. 542, 557 (1975) (Rehnquist,
-J., dissenting).

**440 U.S. 410 (1979).

*Id. at 433 (Rehnquist, J., dissenting).
*'ld. at 434 (Rehnquist, J., dissenting).
**Id. a1 437 (Rehnquist, J., dissenting).
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ment but also in their relationships with other states.

In theory, and occasionally in practice, the Justice has recognized that
**the Thirteenth, Fourteenth, and Fifteenth Amendments . . . sharply altered
the balance of power between the Federal and State governments.’”'® In
Firzpatrick v. Bitzer,’®' for example, Justice Rehnquist held that the eleventh
amendment did not bar an award of retroactive damages against a state for
employment discrimination violating Title VII of the Civil Rights Act of 1964.
He concluded that ‘‘the Eleventh Amendment, and the principle of state
sovereignty which it embodies . . . are necessarily limited by the enforcement
provisions of § 5 of the Fourteenth Amendment.’’'** Nevertheless, he has argued
that the core prohibitions of the equal protection clause are aimed at discrimina-
tion based on race and national origin'®* and that all other classifications are
10 be judged by the ‘‘rational basis’’ standard.'®* The application of strict judicial
scrutiny to other ‘‘suspect classifications’ or to classifications involving ‘‘funda-
mental rights”’ simply has no place in constitutional adjudication because it
cannot be justified from the intent of those who adopted the fourteenth amend-
ment. Justice Rehnquist thus recognizes the existence of limits on state sovereign-
1y imposed by the Civil War amendments but construes the limits narrowly.

The concept of the Constitution as ‘‘government Charter’’ is not exhausted
with the analysis of relationships among the states and between the states and
the federal government. The constitutional allocation of powers was also in-
tended to create a balance between two important and complementary prin-
ciples: order and liberty.'°* Because of its emphasis on balance, the Constitu-
tion is not correctly described as ‘‘a charter which guarantees rights to individuals
against the government.”’'°* Rather it creates, in the words of Justice Cardozo,
‘a scheme of ordered liberty.””'®" This means, says Justice Rehnquist, ‘‘Not
order at the expense of liberty, and not liberty at the expense of order, but
as large a measure of each as may be had without sacrificing the other . . . .>*'%
The Bill of Rights, of course, was drafted ‘‘as a bulwark of individual freedom

Trimble v. Gordon, 430 U.S. 762, 778 (1976) (Rehnquist, J., dissenting). In this case the reference to
the Civi) War amendments affected only the theory and not the practice, since his dissent would have
srheld an HWinots probate law that discriminated on the basis of illegitimacy. For a similar admission
ot the limiting effect of the amendments. see Living Constitution, supra note 78, at 696.

427 U.S. 445 (1976).

Id. a1 456.

Trimble v. Gordon, 430 U'.S. at 780 (Rehnquist, I., dissenting).

‘In Trimble, Justice Rehnquist explained that classifications based on alienage have been considered
“suspect”” by the Court because “‘they arc enough like {race and national origin classifications] to warrant
similar treatment.’’ 430 U.S. at 780 (Rehnquist, J., dissenting). However, he dissented in Sugarman v.
Dougall, 413 U.S. 634 (1973). because he felt that there was no historical indication that the framers of
the fourteenth amendment intended 1o render alienage a suspect classification or 10 protect *‘discrete and
insular minorities’” other than racial minorities. 413 U.S. at 650 (Rehnquist, J., dissenting).

“This aspect of the “‘constitutional plan'" is most fully elaborated in a public address delivered in 1980
at the University of Missouri Law School. Government by Cliche, supra note 78, passim.

“1d. at 381.
* Palkp v. Connecticut, 302 U.S. 319, 325 (1937).

“Government by Cliche, supra note 78, at 386,
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against government tyranny,’’ but ‘‘it is a gross mischaracterization to describe
the entire Constitution in these terms. The original Constitution was adopted -
not to enshrine states’ rights or to guarantee individual freedom, but to create Z
a limited national government which was empowered to currail both states
rights and individual freedom.’’'"*

In most of this analysis Justice Rehnquist speaks of a ‘‘balance’” between
order and liberty, but, in context, his argument is intended to provide a counter- -
weight to (he says to ‘‘debunk’’)''® the popular notion that the Constitution
exists primarily to protect individual liberties against government intrusion. -
While decrying the notion that the balance should be tilted in favor either of -
individual rights or of governmental authority,'** his opinions frequently reflect -
a very high value placed upon order and governmental authority. A typical .
example is Roberts v. Louisiana'"* in which the Court struck down a Louisiana
statute that prescribed a mandatory death sentence for intentional murder of .
a police officer. The Court found that the failure of the statute to aillow con-
sideration of mitigating circumstances was a violation of the eighth amend-
ment proscription of cruel and unusual punishment. In dissent, he perceived
in the case ‘‘large questions of . . . how liberty and order should be balanced
in a civilized society.”’'!* Policemen, he argued, as the ‘‘foot soldiers of society’s
defense of ordered liberty,”’ should have a special claim on the state’s protec-
tion. The premeditated murder of a peace office is such a threat to order that -.<-
no mitigating circumstances whatever could counterbalance the interest in the
protection of society. ‘It is no service to individual rights, or to individual
liberty, to undermine what is surely the fundamental right and responsibility
of any civilized government: the maintenance of order so that all may enjoy
liberty and security.’’'*

Justice Rehnquist has made a somewhat similar analysis of the first amend-
ment, contrasting what he terms the ‘“‘individualist’’ and the ‘‘utilitarian”
theories of free speech. The individualist theory justifies the right to speak and

' Jd. at 387 (emphasis in original).
'ofd. at 381.

“*'Justice Rehnquist observed:

The Supreme Court of the United States, in deciding a case in which individual rights are pitted
against the claim of ihe national government or of state governments to regulate individual conduct,
*‘upholds’’ the Constitution by simph holding the balance true to the best of its ability. To suggest -
that it should *'tih”’ that balance in favor of individual rights, or in favor of governmental authority, S
breaches faith with the assumptions upon which the Constitution was adopted and upon which
the Supreme Court has to the best of its ability operated for nearly two centuries. 1t is no moré
accurate to say of our Court that it is the ultimate guardian of individual rights than it is to say
that it is the ultimate guardian of national authority or states’ rights. Its function is to decide among
these conflicting claims as truly and accurately as it can in accordance with a fundamental charter
and later amendments which have been adopled by the source of all governmenral aurhoriry —
the people of this country.

Id. at 392-93 (emphasis in original).

7431 U.S. 633 (1977).
'""*Id. at 643 (Rehnquist, J., dissenting).
''“Id. at 647 (Rehnquist, J., dissenting).
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publish as an end in itself because it ‘‘is essential to the individual’s integrity
and to his claim to be master of his own personal development.”’''* The
utilitarian theory, on the other hand, would justify free speech

not by any inherent entitlement in the individual, but rather by the good
results which accrue to society at large from recognizing such an entitle-
ment in the individual. Implicit in that criterion is the idea that expression
need not be tolerated where it makes no useful contribution to society,
or where the contribution which it makes is outweighed by the possible
harms which it may bring about.''*

Although Justice Rehnquist does not explicitly commit himself 10 either theory,
his leaning toward the utilitarian approach is apparent.'!” Just as the Constitution
as a whole prescribes a balance between liberty and order, the utilitarian view
of the first amendment balances society’s interest in controlling speech against
the contribution of the speech to informed political judgment or, in a broader
utilitarian view, its contribution to the general marketplace of ideas.''®

Thus, the Constitution is more than a ‘‘charter of liberty”’ or a “*bulwark
of individual rights.”” These phrases partly describe it, to be sure. But it is also
a charter creating a government with sufficient power allocated among its various
branches to maintain order and with sufficient restrictions upon the power of
the federal government to preserve a fair amount of state autonomy.

B. Majority Rule

The foundation principle underlying the constitutional charter is govern-
ment by the people. As explained by Justice Rehnquist, the concept is not par-
ticularly complicated. It simply means, ‘‘{t}he people are the ultimate source
of authority; they have parceled out the authority that originally resided entirely
with them by adopting the original Constitution and later amending it.”’'!* But
however simple in expression, the concept is of profound significance. The
preambular reference to *“We the People’’ reaches to the very heart of the Con-
stitution. It reflects the fundamental notion of popular sovereignty which is
the essence of the governmental system the document was intended to establish.
The Constitution is the highest law of the land only because the people have
willed it so.

‘Rehnquist, The First Amendment. Freedom, Philosophy, and the Law, 12 Goxz L. REV. 1, 6 (1976).
Justice Rehnquist borrowed these concepts from Emerson, Justice Douglas' Coniribution to the Law:
The Firsi Amendment, 74 CoLuM L. REV 353 (1974).

"“Rehnquist, supra note 109, at 7.

‘ ld In an earlier address utilizing the same concepts his preference for the utilitarian approach is more
obvious. See Rehnquist, Civility and Freedom of Speech, 49 Inp. L.J. 1 (1973).

"“Rehnquist. Civility and Freedom of Speech, 49 Inp L.J. 1, 4-7 (1973). Lind. commenting on the
Rehnquist first amendment philosophy, carries the argument one step farther: **Since societal benefit provides
the basis for an individual's rights, the government interest, represting that of society, will generally take
Precedence.”” Lind, supra note 38, at 109. The Rehnquist analysis does not go this far, but his voting
record on first amendment questions suggests that this may be the operative result of his philosophy.

*Living Constitution, supra note 78, at 696. Rehnquist relies heavily on John Marshall’s exposition of

the concept in Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803). See, id.; Governmeni by Cliche, supra
note 78, at 389.
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The system thus established ‘‘may loosely be called ‘majority rule’. %3
The Constitution itself prescribes what majorities are required to decide whag =
kinds of issues, including the extraordinary majorities needed to approve the¥::
Constitution and to change it by amendment. This emphasis upon majority.
rule in constitutional change is very important to Justice Rehnquist’s view of%ﬁ'g;
the proper function of judicial review, which is considered in the next sec:timrK
of the paper. The infrequency of constitutional amendment might be cited as
evidence of the need for judicial construction as a vehicle of consmullonal
change.!?’ For Rehnquist, however, the experience of ratifying twenty-six amend- *
ments indicates that the system i1s workable, i.e., ‘‘when the Nation sees the  _,
need for a change, it is willing to alter the fundamental charter of =
government.”’'*? The requirement of extraordinary majorities makes amend- %
ment more difficult, but that expresses the will of the sovereign people that ™
fundamental constitutional principles should not easily be changed, not even
by themselves. As Justice Rehnquist expressed it, ‘‘A mere change in public
opinion since the adoption of the Constitution, unaccompanied by a constitu-
tional amendment, should not change the meaning of the Constitution. A merely
temporary majoritarian groundswell should not abrogate some individual liberty
truly protected by the Constitution.”'*

His concept of popular sovereignty is also heavy with moral implications.
While fundamentally a charter of government, the Constitution also incorporates
substantive values, such as freedom of expression and political equality,'** which
were of special importance to the Framers. The inherent nature of these values
is less important than the fact of their inclusion in the document, however,
because they derive their claim to judicial protection not from any intrinsic
““moral rightness’’ but from their adoption by the people as part of the funda-
mental charter. The Bill of Rights, for example, embodies guarantees of indivi-
dual freedom against action by the federal and state governments. The impor-
tance of these guarantees has been vastly expanded by the judiciary in recent
decades. But if a constitutional majority were to succeed in repealing the first
ten amendments, there would be nothing in the Constitution or its underlying

2**Government by Cliche, supra note 78, at 384,
'21See, e.g., J. ELY, supra note 83, at 46 n.115.
"M Government by Cliche, supra note 78, at 387.
' Living Constitution, supra note 78, at 696-97.

1341).S. ConsT amend. 1; U.S. ConsT amend XIV. Even these amendments, according to Professor Ely,
may be better explained in terms of structure and process than in terms of substantive values. See. J.
ELY, supra note 83, at 93-94, 98 (1980). Similarly, in Holt Civic Club v. City of Tuscaloosa, 439 U.S.
60, 73-74 (1978), Justice Rehnquist responded to appellanis’ claim that aliernative forms of municipal
administration would be more *‘practical’’ than Alabama’s by reference to the principle of popular
sovereignty:
From a political science standpoint, appellants’ suggestions mav be sound, but this Court does
not sit to determine whether Alabama has chosen the soundest or most practical form of internal
government possible. Authority to make those judgments resides in the state legislature, and Alabama
citizens are free to urge their proposals to that body.
1d. See also, Living Constitution, supra note 78, at 704.
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philosophy to ‘‘make this an illegal, an immoral, or an improper act.””*** ‘It
might well be an unwise one, but in a system based on ‘government of the
people, by the people, and for the people,’ there is no appeal to any higher
forum or court than a forum which properly and accurately reflects their will.”*!?¢
This rather startling assertion illustrates the essential difference between ‘‘a
svstem based on majority rule’” and one arising from a ‘‘more elitist or
philosophical notion of ‘natural law’ or ‘government by the judiciary .. ..” ’"'¥’

Justice Rehnquist thus rejects natural law, ‘‘fundamental rights,”” and every
other standard of politically or judicially enforceable moral rightness indepen-
dent of the Constitution. Only the sovereign — the people — can confer
legitimacy upon rights, liberties, and laws, at least to the extent that-such values
are judicially cognizable. This is true not only of constitutional principles, but
also of enacted laws, which ‘‘take on a form of moral goodness because they
have been enacted into positive law.”’'** On this point he is insistent: *‘It is
the fact of their enactment that gives them whatever moral claim they have
upon us as a society . . . and not any independent virtue they may have in
any particular citizen’s own scale of value.””'?*

Justice Rehnquist, of course, recognizes that moral values derived from
other sources create imperatives for individual citizens. He does not assert that
all morality inheres in majority judgments. Neither the relatively permanent
judgments embodied in the Constitution nor the somewhat more transient
judgments produced by the shifting popular majorities in national, state, and
local legislative bodies have such a monopoly of virtue. Quite the contrary,
“individual moral judgments . . . are without doubt the most common and
most powerful wellsprings for action when one believes that questions of right
and wrong are involved.’’"** But values held by an individual, or even by many
individuals, have no claim upon the society as a whole until they have been
embodied in legislative enactment or constitutional amendment. To this prin-
ciple to Justice is fully committed: ‘‘I know of no other method compatible
with political theory basic to democratic society by which one’s own conscien-
tious belief may be translated into positive law and thereby obtain the only
general moral imprimatur permissible in a pluralistic, democratic society.”*'*!

The ‘‘majority rule’’ principle has one obvious implication for judicial
decision-making: courts should defer to the decisions of legislatures as the current

1
I
?

"““Government by Chche, supra note 78, at 391.
g,

'ld. a1 390-91.

“‘Living Constitution, supra note 78, at 704,

‘"*Id. For a biting attack on this position as *‘moral relativism,"* see Justice, supra note 44, at 19. The
critique by Judge William Justice is accurate in the sense that laws (and the Constituiion) may be changed
and consequently work a change in the substance of the rules having **moral claim . . . upon us as a society.”
1d. at 27. The critique may be a little unfair, however, in some of the more extreme implications it draws.
"Living Constitution, supra note 78, at.705.
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voice of the people except when the legislation clearly runs afoul of a constity.
tional provision (or perhaps some principle implicit in the ‘‘constitutional plan’
The philosophy of deference to majority rule is explicit in Justice Rehnquist”
opinions dealing with both state and federal legislation, particularly in cases
involving an equal protection challenge. A recent illustration of his deference
to congressional enactments is Ratlroad Retirement Board v. Fritz,”** in which™
he wrote for the Court upholding a section of the Railroad Retirement Agt*"
of 1974 that reduced potential benefits for some members of the system. In ™"
a typical Rehnquist equal protection analysis, he observed, ‘“Where, as here, .
there are plausible reasons for Congress’ action, our inquiry is at an end.””" ;
Inevitably, when people are classified for benefits, *‘ ‘some persons who have
an almost equally strong claim to favored treatment [will] be placed on dif- 7

ferent sides of the line’ . . . and the fact that the line might have been drawn u
differently at some pomts is a matter for legislative, rather than judicial, *
consideration.’’'** “

More often, principles of deferential scrutiny are enunciated in cases relating
to decisions of state and local bodies. For example, his dissent in Furman v.
Georgia'** (which invalidated the Georgia death penalty as cruel and unusual
punishment) leaned heavily on the majority rule rationale: *“The Court’s
judgments today strike down a pena]ty that our Nation’s legislators have thought
necessary since our country was founded.’’'** While admitting that ‘‘over<#
reaching by the legislative and executive branches may result in the sacnfix‘g
of individual protections that the Constitution was designed to secure agamst X
action of the State,”” he insisted that the ‘‘judicial overreaching’’ evident mg
this decision sacrificed ‘‘the equally important right of the people to govern :
themselves.”’'*” His dissent in Trimble v. Gordon'*® provides another expOSI-"‘
tion of the same theme in the context of a 5-4 decision invalidating an Illinois
law barring intestate inheritance by illegitimate children from their fathers. Policy
decisions, the Justice said, are to be made by the people through their elected
representatives, and not by judges. The Court has no warrant to second guess
legislative decisions or to judge the wisdom or adequacy of the measures enacted .
by the majority. The ‘‘Constitutional Convention in 1787 rejected the idea that °
members of the federal judiciary should sit on a council of revision and veto .
laws which it considered unwise,’”'** and the “‘Civil War Amendments’’ did
not reverse that decision.!*° '

31449 U.S. 166 (1980).

d. at 179.

‘“Id. at 179 (quoting Matthews v. Diaz, 426 U.S. 67, 83-84 (1976)).
408 U.S. 238 (1972).

**/d. at 465 (Rehnquist, J., dissenting).

°Id. at 470 (Rehnquist. )., dissenting).

**430 U.S. 762, 777 (1977).

'**Id. at 778 (Rehnquist, J., dissenting).

!*°1d. (Rehnquist, J., dissenting). The proposition that policy judgments are for legislatures, not the courts,
is a theme ofien repeated in his opinions. See, e.g., Kelley v. Johnson, 425 U.S. 238 (1976). **Neither
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Justice Rehnquist’s attitude of deference to state legislatures undoubtedly
<hows through most strongly in his application of the “‘rational basis’’ test in
cqual protection cases such as 7rimble v. Gordon.'*' By 1976 this tendency
had already become so pronounced that Shapiro felt justified in saying Justice
Rehnquist was using the rational basis test as ‘‘a label to describe a preordained
result.””'*? However characterized, the equal protection cases clearly reflect
Justice Rehnquist’s allegiance to sovereignty of the people, exercised through
*majority rule,’” as the foundation principle of the Constitution. Many people
have found the equal protection clause of the fourteenth amendment explicit
enough to justify a broad range of restrictions on legislatures, but Justice Rehn-
quist has been unwilling to give it that effect. He finds in the history of the
amendment no intent to invalidate state enactments for any reason other than
invidious discrimination on the basis of race or similar irrelevant and irrational
criteria.’*? The sovereign will of the people, as expressed through their legislative

decisions, must be honored unless necessary to prevent the discrimination which

the people sought to remedy in ratifying the fourteenth amendment. So long
as the legislative judgment is not completely arbitrary or irrational, and the
type of invidious discrimination targeted by the amendment does not exist, the
Court should not second guess the legislature. Justice Rehnquist has never voted
to invalidate a statute after applying the rational basis test, partly because state
legislatures, made up of men and women at least clever enough to get themselves
elected by popular vote, generally do not make their decisions arbitrarily and
irrationally.'**

thic Court, the Court of Appeals, nor the District Court is in a position 1o weigh the policy arguments
in favor of and against a rule regulating hairstyles . .. .” /d. at 248. In Richardson v. Ramirez, 418 U'.S.
24 (1974) Rehnquist stated:

Pressed upon us by respondents, and by amiict curiae, are conteniions that these notions are
outmoded, and that the more modern view is that it is essenual to the process of rehabilitating
the ex-felon that he be returned 1o his role in society as a tulls parucipating citizen wher. he has
completed the serving of his term. We would by no means discount these arguments if addressed
to the legistative forum which may properly weigh and balance them against those advanced in
support of California’s present constitutional provisions. But it is not for us to choose one set of
values over the other. 1f respondents are correct, and the view which they advocate is indeed the
more enlightened and sensible one, presumably the people of the Siate of California will ultimately
come around to that point of view. And if they do not do so, their failure is some evidence. at

, least, of the fact that there are two sides to the argument.
d. at 55.

“'He Tirst articulated his view of the rational basis standard in Weber 1. Aetna Casualiy and Surety Co..
406 U.S. 164 (1972}, where he observed that *‘the Equal Protection Clause of the Fourteenth Amendment
requires neither that state enactments be ‘logical’ nor does it require that they be ‘just’ in the common
meaning of those terms. It requires only that there be some conceivable set of facts thar may justity the
classification involved.”” /d. at 183 (Rehnquist, J., dissenting). For other examples of his deferentiai equal
protection analysis, see Zobel v, Williams, 102S. Ct. 2309, 2323 (1982) (Rehnquist, J., dissenting): Rostker
v. Goldberg, 453 U.S. §7 (1981):; Kassel v. Consolidated Freightways Corp. of Delaware, 450 U.S. 662,
687 (1981} (Rehnquist, J.. dissenting); Michael M. v. Superior Court, 450 U.S. 464 (198]); Railroad
Retirement Bd. v. Fritz, 449 U.S. 166 (1980); Craig v. Boren, 429 U.S. 190, 217 (1976 (Rehnquist, J.,
dissenting); Kelley v. Johnson, 425 U.S. 238 (1976); Jimenez v. Weinberger, 417 U.S. 628, (1974) (Rehnquist,
1., dissenting); Department of Agriculture v. Moreno, 413 U.S. 528, 545 (1978) (Rehnquist, J., dissenting).
Bur see Mills v. Hablueizel, 102 S. Ct. 1549 (1982).

“*Shapiro, supra note 40, at 308.
“'see, e.g., Trimble v. Gordon, 430 U'.S. at 779-80 (Rehnquist. J., dissenting).
**Justice Rehnquist did suggest in Roe v. Wade, 410 U.S. 113, 173 (1973) (Rehnquist. J.. dissenting),

pli-Samd iy

QU lenatmtinghite}

A




AKRON LAW REVIEW [Vol. 164

Justice Rehnquist’s propensity to defer to legislative judgment, then, il‘ i
grounded in his concept of the sovereignty of the people in the constitutions} -
scheme. Since it is inevitable that the Court will occasionaliy err, it is better *
to err in sustaining a state law than in invalidating it. This is true becauge -

[a]n error in mistakenly sustaining the constitutionality of a paniculaff
enactment, while wrongfully depriving the individual of a right secured

to him by the Constitution, nonetheless does so by simply letting stand |
a duly enacted law of a democratically chosen legislative body. The error i
resulting from a mistaken upholding of an individual’s constitutional claim |
against the validity of a legislative enactment is a good deal more serious.

For the result in such a case is not to leave standing a law duly enacted

by a representative assembly, but to impose upon the Nation the judicial

fiat of a majority of a court of judges whose connection with the popular

will is remote at best.'**

C. The Function of Judicial Review

Justice Rehnquist’s vision of the judicial review function may be better
understood if examined with reference to three persisting issues which have
troubled the Court almost from the beginning. The first issue is the legitimacy
of judicial review itself. From Justice Marshall’s opinion in Marbury v.
Madison'* and Justice Gibson’s dissent in Eakins v. Raub'*" to the Hand-
Wechsler debate'® in the mid-twentieth century, commentators have disagreed
whether the Constitution grants any authority to the judicial branch to review
the constitutional judgments of its coordinate branches.'** As a practical matter
the issue has long since been resolved in favor of judicial review, although
challenges to the Supreme Court as the exclusive and ultimate interpreter of
the Constitution continue to be raised.’** Justice Rehnquist’s views on this issue

that a statute prohibiting an abortion even if the mother’s life were in danger would be sufficienty jrrational
to be invalid. Needless 10 say, such a law did not exist in the statutes of any siate.

"“*Furman v. Georgia, 408 U.S. 238, 468 (1972) (Rehnquist, J., dissenting).
45 U,S. () Cranch) 137 (1803).
4712 Serg. & Rawle 330 (Pa. 1825).

‘“*Judge Learned Hand insisted that the Constitution did not give the courts authority to review the decisions
of Congress, and indeed that such authority was inconsistent with separation of powers. He found
justification for the Supreme Couri’s assumption of judicial review only in the practical need to keep
the new government from foundering. As a result the power should be exercised onlv when absoluw.l)’
necessary. L. HAND. THE BiL1 OF RIGHTS 1-30 (1958). Professor Wechsler replied that the power of judicial
review is grounded in the article Vi Supremacy Clause and in article 111. Wechsler, Toward Neutral Principles
of Constiturional Law, 73 Harv L. REV. 1 (1959).

“*Most of the debate has centered around the Court’s power 10 review the actions of a coordinate branch
of the federal government. The capacity of the Court to invalidate szare legislative decisions, a power
early recognized in Martin v. Hunter’s Lessee, 14 U.S. (1 Wheat.) 304 (1816), has bee. much less
controverted. As one commentator has stated, "*[T}here is nothing in our entire governmenial structure
which has a more leak-proof claim to legitimacy than the function of the courts in reviewing state acts
for federal unconstitutionality.’”” C. BLACK, supra note 83, at 74 (1969). See aiso L. TRIBE. AMERICAN
CONSTITUTIONAL LAW 11-13 (1978).

'*°See, e.g., Gunther, Judicial Hegemony and Legislative Autonomy: The Nixon Case and the lmpeachmfﬁf
Process, 22 U.C.L.A. L. Rev. 30 (1974). Perhaps the most expansive statement by the modern Court In
support of its own authority for ijudicial review is found in Cooper v Aaron 3SR US. 1 (195R), a case
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will be briefly examined below because they shed light on his attitude toward
the proper scope and conduct of judicial review.

The second issue is the alleged conflict between judicial review and the

concept of majority rule. This issue raises the question whether the power of
non-elected judges to review and invalidate popularly enacted legislation is con-
Jistent with our democratic system of government. It also has generated a fair
amount of debate in recent years's’ and is closely related to the issue of
leeitimacy. If judicial review is undemocratic and undercuts popular respon-
stbility, it is inconsistent with the fundamental constitutional principle of
majority rule. Could those who framed and ratified the Constitution have

intended such an inconsistency?'*? On the other hand, the Constitution con- .

tains a number of obvious checks on the power of transient majorities, including
the long, staggered terms of Senators, the indirect election of President and
Senate, and the oft noted system of checks and balances embodied in the separa-
tion of powers.'** Judicial review could therefore be seen as another bulwark
against the tyranny of the majority, and quite consistent with the overall con-
stitutional plan.

The third issue centers on the proper standards of judicial review. Must

judges look to the explicit (or at least clearly implicit) values embodied in the
Constitution? Or may they go beyond the language and substance of the Con-
stitution to find guidance in such sources as natural law, ‘‘general principles
of law and reason,”’'** values “‘implicit in the concept of ordered liberty,” '
“‘evolving standards of decency’’'*® and ‘‘basic national ideals of individual
liberty and fair treatment, even when the content of these ideals is not expressed
a» a matter of positive law in the written Constitution’?'*"

Justice Rehnquist’s positions on these three issues form a consistent theory
of judicial review. In brief, he believes that judicial review is legitimate, as long

anising out of the attempr by’ Arkansas governor Orval Faubus 1o block implementation of a decegregation
pian for Little Rock public schools. '

" See, e.g., Jupicial REVIEW AND THE SUPREME COURT (L. Levy ed. 1967) [hereinafter cited as-Jupiciia
REview (Levy ed.)]. For statements of the view that judicial review is undemocratic, see Commager,
Judicial Review and Democracy, in Jupicial Revicw (Levy ed.); Thayer. The Origin and Scope of the
American Doctrine of Constitutional Law, in Jupicial REview (Levy ed.). For defenses of the democratic
naiure of judicial review. see C. BLack, IR, THE PEOPIF aND THE COURT: JUDICIAl REVIEW IN A DEMOCRAGY
(1960); 1. CHOPER. JUDICIAL REVIEW axD THE NATIONAL PO1LITICAL PROCESS 4-10 (1980); 1. Ei v supre note
83, a1 73-104; Rostow, The Democratic Character of Judicial Review, in JUDICIaL REview (Ley voed.).

“See Commager, supra note 151, at 64; Thayer, supra note 151.

( BeARD, AN ECONOMIC INTERPRETATION OF THE CONSTITUTION 156-64 (1935): see afso, THE FEDERALIST,
Nos. 47, 48, 49 (J. Madison) (B. Wright ed. 1961).

“Calder v. Bull, 3 U.S. (3 Dall.) 386, 388 (1798).

“*Palko v. Connecticut, 302 U.S. 319, 325 (1937).

“*Trop v. Dulles, 356 U.S. 86, 101 (1968).

“'Grey, Do We Have an Unwritten Constitution?, 27 Stan L. Rev. 703, 706 (1975). Some writers have
contended that “*higher law™* concepts are in fact implicit in the Constitution. See Corwin, The *'Higher
Law'" Background of American Consritutional Law, 42 Harv L. REv 149, 365 (1928-29); Grey, supra,

a1 703; Grev. Origins of the Unwritten Constitution: Fundaniental Law in American Revolutionary Thought,
30 S1ax. L. REV. 843 (1978).
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as the Court confines itself to the language and intent of the Constitution. To 3}
that extent it is also democratic, for in preferring the terms of the Constitution
over a legislative enactment, the Court is merely giving effect to the hlghmt !
expression of the people’s will. Thus, judicial review is both legitimate anda
democratic, so long as the standard of that review reflects the true meaning
of the Constitution. Each of these positions will be elaborated in the followmg 2
discussion. ':!

1. Legitimacy of Judicial Review S
Justice Rehnquist’s justification for judicial review is borrowed directly 1
from the John Marshall rationale in Marbury v. Madison.'** As restated in -
his University of Texas address, that rationale recognizes the people as the’;
‘‘ultimate source of authority in this Nation.’’'** The people have conferred"
power upon the various governmental entities subject to specified limitations -
and a reservation of residual powers to themselves. As long as: E

the popular branches of government — state legislatures, the Congress,
and the Presidency — are operating within the authority granted to them

by the Constitution, their judgment and not that of the Court must
obviously prevail. When these branches overstep the authority granted
to them by the Constitution, in the case of the President and the Con-

gress, or invade protected individual rights, and a constitutional challenge
to their action is raised in a lawsuit brought in federal court, the Court -
must prefer the Constitution to the government acts.’®° '

In another address, Justice Rehnquist quoted directly from the Marshall opinion

in making a similar point: '
The distinction between a government with limited and unlimited powers
is abolished, if those limits do not confine the persons on whom they are
imposed, and if acts prohibited and acts allowed, are of equal obligation. -
It is a proposition too plain to be contested, that the constitution con- -
trols any legislative act repugnant to it; or, that the legislature may alter J
the constitution by an ordinary act.'®

L ima

In sum, the Court is to decide controversies according to law. Since the i
Constitution is the supreme law of the land, it must take precedence over any
other laws, including congressional enactments. Not only is the Court permitted
such review, but, in light of its oath to uphold the Constitution, it must review

'**5 U.S. (1 Cranch) 137 (1803). Justice Rehnquist refers to the rationale of this opinion in all his addresses
on this topic. See, e.g., Act Well Your Pari, supra note 18, at 47, Government by Cliche, supra note
78, at 389; Living Constitution, supra note 78, at 696; Political Battles, supra note 78, at 835. It also
appears in his opinions, e.g., Furman v. Georgia, 408 U.S. 238, 466 (1972) (Rehnquist, J., dissenting)-
'**Living Constitution, supra note 78, at 696.

'“ld. Presumably the same rationale would apply to judicial review of state acts, although Marbury v.
Madison was concerned with an act of Congress.

‘**Government by Cliche, supra note 78, at 389 (quoting Marbury v. Madison, § U.S. (1 Cranch) 137, ‘
176-77 (1803)).
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the constitutionality of legislative enactments in order to give effect to the limita-
tions on governmental power ordained by the people.

2. The Democratic Nature of Judicial Review

That brief summation of the Marshall-Rehnquist rationale for judicial
review provides the core of the argument that judicial review need not conflict
with the principle of majority rule. Judicial review is consistent with democratic
theory because courts are merely carrying out the will of the people when they
declare unconstitutional an Act of Congress or a law passed by a state legislature
which violates that Constitution.'®? The people truly established a republican
eovernment based on majority rule, but they also recognized the dangers of
a potentially tyrannical majority. Hence they placed in the Bill of Rights, and
elsewhere in the Constitution, certain safeguards and constraints on the rule
of the majority. These constraints, though enforced by the courts through the
process of judicial review, have been imposed by the people. Thus the judges
do not restrain the people (or, more commonly, their chosen representatives);
rather, the Constitution does. Since the Constitution was ordained by the people,
the people are ultimatelv restraining themselves by institutionalized checks upon
the excesses of temporary majorities.'**

This justification for judicial review in a democratic society has weaknesses
to be sure. For one thing, most constitutional provisions represent the voice
of people from another century. Their preferences may bear no relationship
to the will of the people today, other than the absence of an extraordinary
majority sufficiently aroused to comply with the requisites for constitutional
amendment. For another, ‘‘there is obviously wide room for honest difference
of opinion over the meaning of the general phrases in the Constitution.” ***
This generality of language virtually requires the Court to provide substantive
content to the Constitution. The same is true of changed conditions not con-
templated by the framers. Nevertheless, the idea that judicial review should
effectuate the will of the people as expressed in the Constitution has a certain
compelling logic — a logic recognized even by those who would not limit judicial
review to expounding ideals found within the four corners of the written
Constitution.'®*

“Living Constitution, supra note 718, at 697. See also, Government by Cliche, supru note 78, at 391:
Act Well Your Pari, supra note 78, at 47.

“See. e.g., Living Constitution, supra note 78, at 696,
“Living Constitution, supra note 78, at 697; see also, Government by Cliche, supra note 8. at 391.

“'Thus, Professor Thomas Grey, an articulate advocate of a more expansive, non-interpretivist approach,
has stated:

The rationale's chief virtue is that it supports judicial review while answering the charge that
the practice is undemocratic . . . . {W}hen a court strikes down a popular statute or practice as
unconstitutional, it may also reply to the resulting public ouicry: **We didn't do it — you did.”’
The people have chosen the principle that the statute or practice viotated, have designated it as
fundamental, and have written it down in the text of the Constitution for the judges to interpret
and apply.

Grey, Do We Have an Unwritten Constitution?, 27 S1a~x. L. REV. 703, 705 (1975). See also, Berger,
Government by Judiciary: John Hart Ely’s Invitation, 54 Inp. L J. 277, 281-82 (1979); Strong. Bicentennial




582 AKRON LAW REVIEW [Vol. 16:4

V. STANDARDS OF CONSTITUTIONAL ADJUDICATION:
JUSTICE REHNQUIST'S INTERPRETIVISM

To place Justice Rehnquist’s approach to constitutional adjudication in
perspective, a brief conceptual digression into the recently vigorous debate over
‘“interpretivism’’ vs. ‘‘non-interpretivism’’ may be helpful.'*t Interpretivism
is the position that *‘judges deciding constitutional issues should confine
themselves to enforcing values or norms that are stated or very clearly implicit
in the written Constitution,’” while noninterpretivism embodies ‘‘the contrary
view that courts should go bevond that set of references and enforce values
or norms that cannot be discovered within the four corners of the document.””'¢’
The non-interpretive view recognizes the importance of constitutional text and
historical intentions and generally concedes that explicit constitutional text can-
not be nullified by unwritten ‘‘higher law’’ principles or appeals to ‘‘funda-
mental’’ societal values.'*® But it does insist that constitutional text may be
supplemented by unwritten principles — whether denominated higher law,
natural law, fundamental values, rights essential to the concept of ordered liberty
or something else — as additional sources of constitutional doctrine.'*® The
interpretive-noninterpretive distinction is frequently treated as a dichotomy,
but most commentators recognize the existence of intermediate positions between

Benchmark: Two Centuries of sEvolution of Constitutional Processes, 58 N,C.L. Rev. 1, 114 (1976);
Wright, Professor Bickel, The Scholarly Tradition, and the Supreme Court, 84 Harv. L. REV. 769, 787-88
(1971).

'**As John Hart Ely explains. this persisting dichotomy in constitutional theory has undergone name changes
through the years. “‘Strict constructionism'’ is a term that might be used 10 designate something like
interpretivism, but Ely discards it because of its connotations, especially in the Nixon years, of **judgments
that will please political conservatives.” J. Et y. supra note 83, at 1. The interpretivism-noninterpretivism
dichotomy is similar 10 the one between positivism and natural law; that is. ‘*[ijnterpretivism is about
the same thing as positivism, and natural law approaches are surely one form of noninterpretivism." /d.
(emphasis in original). Elv prefers interpretivism and noninterpretivism over these older terms because
the older terms ‘*have acquired baggage that can mislead.” /d.

The end of such terminological-evolution is not in sight. A: the admitied cost of *‘proliferating
neologisms,”" Paul Brest has suggecied the use o! “‘originalism'* and **nonoriginalism'’ to designate the
same two concepts. Brest states: **Virtually all modes of constitutional decisionmaking, including those
endorsed by Professor Elv. require interpretation. The differences he in what is being interpreted, and
1 use the term ‘originalism’ to describe the interpretation of text and original history as distinguished,
for example, from the interpretation of precedenis and social values.” Brest, The Misconceived Quest
for the Original Understanding, 60 B.U.L. Rinv 204, 204 n.1 (1980).

**"J. ELv. supra note 83, at 1. Sec also Ely, Constitutional Interpretivism: Its Allure and Impossibility,
53 Ixp.L.J. 399 (1978). Ely's definition follows that suggested by Grev. Grev, Do M'e Have an Unwritien
Constiturion?, 27 STan. L. Rev 703 (1975). Brest's definition of **originalism"" is generally similar. Brest,
supra note 166, at 204. Lind's *‘tentualism™' is also analogous 1o “‘interpretivism'” and **originalism.”
Lind, supra note 39, at 102.

'*'See Grey, Origins of the Unwritien Constitution. Fundamental Law in American Revolutionary Thought,
30 Stax L. REV. 843, 844 (1978). In support of the noninterpretive position Grey elaborates his thesis
of an original undersianding prevailing among the framers of the Constitution that *‘unwritten higher
law principles had constitutional status.’* Grey, Do We Have un Unwritten Constitution?. 27 STAN. L.
REV.703, 717 (1975). For a more extreme version of noninterpretivism which treats the ‘‘1ext and original
history as important but not necessarily authoritative,”" see Brest, supra note 166, at 228 & passim.

"**For recent expressions of this viewpoint, other than Grev and Brest, see A. Cox, THE ROLE OF THE
SUPREME COURT IN AMERICAN GOVERNMENT (1976); Black, The Unfinished Business of the Warren Coul,
46 WasH L. REV. 1, 31-45 (1970): Perry, Abortion, The Public Morals and the Police Power: The Ethical
Function of Substantive Due Process, 23 U.C.L.A. L. RE\ 689 (1976). See aiso Peebles, A Call 10 High
Debate: The Organic Constitution in Its Formarive Era, 1890-1920, 52 U. CoLo. L. REv. 49 (1980).
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the most literal, *‘clause-bound’’ interpretivism and the forms of noninter-
pretivism most heavily laden with values extraneous to the Constitution.'™

Given these definitions we have no hesitation in classifying Justice Rehn-
quist as interpretivist. His published comments leave no doubt of his convic-
tion that judicial review loses all legitimacy when it departs from the language
and intent of the basic document:

Once we have abandoned the idea that the authority of the courts to declare
laws unconstitutional is somehow tied to the language of the Constitu-
tion that the people adopted, a judiciary exercising the power of judicial
review appears in quite a different light. Judges then are no longer the
keepers of the covenant; instead they are a small group of fortunately
situated people with a roving commission to second-guess Congress, state
legislatures, and state and federal administrative officers concerning what
is best for the country.'"

For him any right protected by the Court against majority action must be **found
in the language of the Constitution and not elsewhere,””!"* and he has frequently
expressed concern that judges may too often be looking ‘‘elsewhere.”” "* The
Civil War amendments, with their extremely broad language, have posed a con-
stant temptation for Courts to fill in the details by resort 10 exira-constitutional
values. When *‘provisions of the Constitution are so broad and so capable of
differing interpretation . . . few mortals who occupy the position of judges
can be wholly free of the temptation to read into such a document their own
personal prejudices and predilections.””'”* Too often the broad provisions of
these amendments have become a general warrant for social problem-solving
by the Court, in which judges simply end up imposing their personal moral
and social preferences on others. This, in fact, becomes almost inevitable when
the justices loose themselves from the moorings of the language and intent of
those who framed the Constitution and its amendments.’ ™

“*Ely identifies **clause-bound interpretivism®’ with the extreme view that provisions of the Censtitution
are self-contained units to be construed without injection of content from outside the provision. Ely had
aligned himself with the interpretivists (although not of the extremc variety). Elv. The Bages of Crying
Wolf: A Comment on Roe v. Wade, 82 YAl EL.]. 920 (1973). By 1978 he had reluctantly moved closer
to the noninierpretive position. See Ely, Constitutional Interpretivism: lts Allure and Impossibility, supra
note 167. For other siatements of a noninterpretivist viewpoint, see R. BERGER. GOVERNMENT BY JUDICIARY
(1977); Bork, Newtral Principles and Some First Amendment Problems, 47 Ixp L.J. 1 (1971): Linde,
Judges, Critics, and the Realist Tradition, 82 Yair L.}, 227 (1972); Monaghan, Of “‘Liberty'' and
“Property,”" 62 CORNELL L. REV. 405 (1977): Strong, Bicentennial Benchmark: Two Centuries of Evolution
of Constitutional Processes, 35 N.C.L. Riv. 1 (1976).

"tLiving Constitution, supra note 78, at 698.
"*Weber v. Aetna Casualty and Surety Co., 406 U.S. 164, 179 (1972} (Rehnquist, J., dissenting).

""See, e.g., Careyv v. Population Services International, 431 U.S. 678, 717 (1977) (Rehnquist. J., dissenting);
Roberts v. Louisiana, 431 U.S, 633, 642 (1977) (Rehnquist, 1., dissenting); Act Well Your Part, supra
note 78, a1 44, 45, 47; Government by Cliche, supra note 78, at 391, Living Constitution, supra note 78,
at 697-98, 702,

"“Government by Cliche, supra note 78, at 391.

""*It should not be easy for any individual or group of individuals to impose by law their v alue judgments
upon fellow citizens who may disagree with those judgments. Indeed, it should not be easier just because
the individua! in question is a judge." Living Constitution, supra note 78. at 705-06.
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Although Justice Rehnquist’s utterances place him squarely in the “inter-fé?
pretivist’’ camp, he is not what Ely calls the ‘‘clause-bound’’ interpretivist.'
Rather his approach, again using Ely’s characterization of intepretivism, ‘‘might ‘-;
admit that a number of constitutional phrases cannot intelligibly be given con-
tent solely on the basis of their language and surrounding legislative history,?i
indeed that certain of them seem on their face to call for an injection of con-:
tent from some source beyond the provision, but hold nonetheless that the theory
one employs to supply that content should be derived from the general themes
of the entire constitutional document and not from some source entirely beyond
its four corners.””'”” This is roughly synonymous with Grey’s *‘pure interpretive” -
model, which: "

contemplates that the courts may look through the sometimes opaque text -
to the purposes behind it in determining constitutional norms. Normative
inferences may be drawn from silences and omissions, from structures

and relationshps, as well as explicit commands .

What distinguishes the exponent of the pure interpretive model is his
insistence that the only norms used in constitutional adjudication must
be those inferable from the text — that the Constitution must not be seen
as licensing courts to articulate and apply contemporary norms not
demonstrably expressed or implied by the framers.'’®

These excerpts from Ely and Grey capsulize remarkably well the tests of con-
stitutionality that Justice Rehnquist has identified. His insistence that judicial
review be ‘‘somehow tied to the language of the Constitution’’!”* and that pro-
tected rights be “‘found in the language of the Constitution and not elsewhere’’'*
are the essence of the interpretive model. Taken in isolation, these comments
might suggest an affinity with Ely’s ‘‘clause-bound’’ interpretivism, or what
Grey calls ““literalism.”’'** That impression is quickly dispelled, however, when
his beliefs about the Constitution as a ‘‘fundamental charter’’ are taken into
account. Reliance upon an “‘implicit ordering of relationships within the federal
system’’'®* which yields ‘*tacit postulates’’ having as much force as express con-
stitutional provisions'® is clearly not consistent with the literalist, clause-bound
approach to constitutional interpretation. It is, however, quite consistent with

"*According to Ely, the *“‘clause-bound ™ approach suggests *‘that the various provisions of the Constitution
be approached essentially as self-contained units and interpreted on the basis of their language, with whatever
interpretive help the legislative history can provide, without significant injection of content from outside .
the provision.”’ J. ELv. supra note 83, at 12-13,

'"1d. at 12. Ely does not atiribute this position to Justice Rehnguist, but the authors think it accurately
characterizes the Rehnguist approach 1o constitutional adjudication.

"sGrey, Do We Have an Unwritien Constitution?, 27 S1an. L. REV. 703, 706 n.9 (1975). Grev would call
*‘hieralism’’ what Ely calls *‘clause-bound’” interpretivism. Id.

'"Living Constitution, supra note 78, at 698.

'""*Weber v. Aetna Casualiy & Surety Co., 406 U.S. at 179,

'"'See supra note 170.

'*’Nevada v. Hall, 440 U.S. 433, 433 (1979) (Rehnquist, 1., dissenting).
'1d.



Spring, 1983] REHNQUIST JUDICIAL PHILOSOPHY 585

interpretation that relies upon ‘‘general themes of the entire constitutional
document’’*** and draws normative inferences ‘‘from silences and omissions,
from structures and relationships, as well as explicit commands.”’'**

1t is this structural approach to constitutional analysis that explains, and
gives consistency to, Rehnquist’s frequently criticized decision in Narional
League of Cities v. Usery,'* which invalidated a federal law extending minimum
wage and maximum hours provisions to state and local governmental employees.
Professor Shapiro cites this case as the prime example of Justice Rehnquist’s
failure to follow his own theory of constitutional interpretation.'*” Shapiro,
however, construes the theory as requiring that a statute be invalidated only
bv reference to the language and intent of a particular constitutional text.'®*
When the Rehnquist philosophy is construed more broadly to include notions .
of a constitutional plan, and the concept of state autonomy within that plan,
the National League of Cities decision appears quite consistent with his self-
articulated philosophy of constitutional adjudication. His notions about the
place of states in the federal system are in fact reasonably well articulated in
the National League of Cities opinion. The analysis is not tied to the examina-
tion of any particular constitutional provision, except for a reference to the
tenth amendment,'®® because none is specifically relevant to the wage and hour
question. But his opinion leaves no doubt of the important role assigned to
states in the implicit ordering of constitutional relationships.’*® Perhaps the
opinion was deficient in not referring specifically to other provisions of the
Constitution from which state autonomy might be implied. Reference was made,
however, to Fry v. United States'®' in which his ideas on the subject were more
fully developed.'** In Fry he had cited both the tenth and eleventh amendments
as “‘examples of the understanding of those who drafted and ratified the Con-

“J. Eiy, supra note 83, at 12.

* Grev, Do We Have an Unwritten Constitution?, 27 STan. L. REv. 703, 706 n.9 (197%).

426 U.S. 833 (1976). )

"Shapiro, supra note 61, at 306-07.

*Id. For a statement of the Rehnquist philosophy he relies primarily on assertions in the Texas Law Schoo!
address that judicial review must be ‘‘somehow tied to the language of the Constitution,” Living

Constitution, supra note 78, at 698, and must not go beyond ‘‘a generously fair reading of the language
and intent of that document . . ." Id. at 704,

""The tenth amendment reserves undelegated powers ‘‘10 the States respectively, or to the people.”” U.S.
Const amend. X.

"“"Rehnquist states that:

One undoubted attribute of state sovereignty is the State's power to determine the wages which shall
be paid 10 those whom they employ in order 10 carry out their governmental functions, what hours those
persons will work, and what compensation will be provided where these emplavees may be called upon
to work overtime. The question we must resolve here, then, is whether these determinations are **functions
essential to separate and independent existence’’ . . . [Coyle v. Smith, 221 U.S. 559, 580 (1911) (quoting
Lane County v. Oregon, 74 U.S. (7 Wall.) 71, 76 (1869))] so that Congress may not abrogate the State’s
otherwise plenary authority to make them.

426 U.S. at 845-46.

"*'421 U.S. 542 (197%).
'"i426 U.S. at B43. See Fry, 421 U.S. at 549 (Rehnquist, J., dissenting).
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stitution that the States were sovereign in many respects.’’'®* Thus, while the
Justice might be faulted for not fully elaborating his rationale within the four
corners of the National League of Cities opinion, the allegation of failing to
follow his own constitutional theory is surely not well taken. The decision is
undeniably linked to the language and intent of the Constitution — the intent
deducible from the Framers’ understanding of state sovereignty. and constitu-
tionally to be implied at least from the tenth and eleventh amendments. One
may disagree about the Framers’ understanding, or the implications to be drawn
from the two amendments, or the propriety of invalidating congressional enact-
ments on the basis of implied notions about the proper ordering of federal
relationships. But there is no gainsaying that these concepts are express and
integral parts of Justice Rehnquist’s theory of constitutional adjudication.

One additional aspect of Justice Rehnquist’s philosophy requires mention
— his attitude toward srare decisis. It is clear that he does not regard srare
decisis in constitutional cases as a principle of overriding importance. This was
readily deducible from his testimony at the time of his nomination,'** and it
has become increasingly apparent ever since. He specifically subscribes to the
Brandeis philosophy'®* that precedent need not be accorded as much weight
in a constitutional case as in a statutory case. As Justice Rehnquist has repeated
the rationale, ‘‘[I}f the Court is wrong or a question of constitutional law,
Congress can’t simply change it by a statute passed by the House and Senate.
It requires the process of a constitutional amendment and an extraordinary
majority, which is very difficult to do.”’"*¢ If the Court makes a mistake on
a statutory decision, on the other hand, Congress can correct that mistake with
relative ease. In taking this point of view Justice Rehnquist may not be far
from the prevailing attitude on the modern Court, although he is more
outspoken that the rest in stating his willingness to reconsider and overrule
precedent.'®’

V1. REHNQUIST ON PoLITICAL IDEOLOGY

Since his appointment to the Supreme Court Justice Rehnquist has not
spoken out extra-judicially on the subject of his own political ideology. His
pre-appointment utterances, canvassed thoroughly at the nomination hearings,
are of course still on the record, and the tenor of those comments is distinctly
in the mold of political conservatism. His written opt:ions since 1972, to the
extent they have addressed questions subject to political controversy, have done
nothing to dispel the conservative image. Arguments in support of state

2421 U.S. at 557. See also Nevada v. Hall, 440 U.S. 433, 439 (1979).

'**See Nomination Hearings, supra note 2, at 16-86.

'**Burnet v. Coronado Oil & Gas Co.. 285 U.S. 393, 405-11 (1932) (Brandeis, J., dissenting).
“**William H. Rehnquist: A Profile of a Supreme Court Justice, K.U, LAws. April 9, 1975, at 11

"*’See, e.g., Fry v. United States, 421 U.S. 542, 559 (1975) (Rehnquist, J., dissenting); Edelman v. Jordan

415 U.S. 651, 671 (1974); Weber v. Aetna Casualty & Surety Co., 406 U.S. 164, 177 (1972) (Rehnquist.
J., dissent:ng).
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sovereignty, a denial of most appeals from criminal conviction, and a narrow
view of first amendment rights (and of civil liberties generally) have certainly
been consistent with his previously expressed political opinions.

R

While refraining from public discussion of his own ideological leanings,
Justice Rehnquist has specifically recognized the relevance of ideology to the
judicial function. In a 1975 lecture on the subject of judicial independence,
he observed that ‘‘most Presidents whom historians regard as ‘strong’ Presidents
considered what political, social and legal philosophy their Supreme Court
nominees would follow after donning their judicial robes. The fact that
Presidents have frequently been disappointed in their expectations does not
detract from the fact that they properly considered the matter.””'** This modest
endorsement of ideology as a relevant factor in judicial selection was presumably
not intended as carte blanche for a judge to indulge his ideological bent in
disregard of all constitutional principle. At the hearings on his nomination,
he expressed a hope that he would dissociate his personal preferences ‘‘to the
greatest extent possible’” from his role as a judge.'®® His whole self-articulated
judicial philosophy exalts a “‘neutral principles’” approach and denigrates deci-
sion rules based on current social values or personal predilections of judges.
Nevertheless, his comments about ideology in the judicial selection process
plainly registers the practical realization that a judge cannot be expected to
divest himself entirely of all ideological baggage as a prerequisite to the proper
performance of his judicial function.

VII. THE OPERATIVE PHILOSOPHY: THE REHNQUIST DECISION RECORD

The preceding discussion of Justice Rehnquist’s philosophy has quoted
excerpts from a number of Rehnquist opinions. The purpose of that analysis
was to identify the principles Justice Rehnquist perceives as guiding his judicial
decision making. In this section, the article will survey the decided cases more
svstematically with reference to the results for which Justice Rehnquist voted.
From this examination this article will derive some of the operative rules that
appear actually to guide his decisions.

The universe of cases initially selected for analysis included all those decided
by written opinion during the 1976 through the 1981 terms of the United States
Supreme Court, in which Justice Rehnquist participated.**® From this universe
the authors sorted out the cases relevant to this article’s analytical categories,
and the results arc presented in Table 1 (Appendix A) and Table 2 (Appendix
B). Table I includes all cases in which a governmental unit was a party on one
side, the four major categories in Table 1 (state criminal, state civil, federal

“**Political Battles, supra note 78, at 849,
“*Nomination Hearings, supra note 2, at 27.

#*Cases handled by summary disposition or denial of certiorari, though accompanied by writien dissents
in some instances, were excluded from the survey as not being decided by written opinion. Cases decided
by a 4-4 tic vote, and hence resulting in affirmance without written opinion, were also excluded.
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criminal, federal civil cases) being mutually exclusive. By contrast, the three
principal categories in Table 2 (state acts, federal jurisdiction, freedom of ex-
pression) substantially overlap in their case coverage with Table 1 and with
each other.

Because the tables compress so much information , they must be examined
in detail. Most of the categories are adaptations of the propositions propounded
by Shapiro in his 1976 *‘preliminary view’’ of Justice Rehnquist.?' In summary,
these are: (1) conflicts between an individual and the government are resolved
in favor of the government; (2) conflicts between state and federal authority
are resolved in favor of the states; and (3) questions of the exercise of federal
jurisdiction are resolved against such exercise.?** The data in Table 1 pertain
solely to the first proposition, but in order to make possible a more
discriminating analysis, the cases are further classified by governmental party
(state/local or federal) and by criminal or civil subject matter. Of the total
universe of cases, only those in which government was a party on one side are
represented in the Table. If government was a party on both sides the case
was excluded in order to retain the integrity of the classification of govern-
ment versus a private party.*®* The reach of this sample is somewhat broader
than Shapiro’s since he excluded federal tax cases as well as disputes ‘‘solely
between organizations acting on their own behalf, such as corporations and
labor unions, and the government . . . .”’*** We did exclude one other small
group of cases, however, because they could not be readily classified with respect
to the result for which Justice Rehnquist voted. These were cases having multiple
holdings, not all favoring the same party. If the outcome of the vote was ob-
viously more favorable to one side, the case was included in the sample; other-
wise it was omitted as not classifiable.

Table I supports the proposition that Justice Rehnquist tends to vote for
governmental agencies in their disputes with private parties, whether of a criminal
or non-criminal nature. He votes to sustain federal criminal prosecutions with
somewhat greater frequency than state prosecutions, overall 90.3% to 85.3%,
but he supports the state more often in civil cases, 79.6% to 68.3%. The dif-
ferential with respect to criminal cases probably reflects the fact that federal
prosecutions are more carefully conducted, on the average, than state prosecu-
tions. This surmise is strengthened by comparison with the record of the Court
as a whole, which sustained the federal government in 69.9% of the criminal
cases but upheld the state only 53.8% of the time. The difference between Justice
Reunquist and the Court majority — thirty-two percentage points for state
criminal cases but only twenty percentage points for federal — may also be

*'Shapiro, supra note €1, at 294.
¢:1d. In the original all three propositions are qualified by the phrase *‘whenever possible.”” /d.

**Separate figures for each term are presented in the Table, but the analysis is confined to the Table as
a whole because the patterns for each term are similar. The data disclose no significant trends over time,
and annual fluctuations appear to be random.

1*Shapiro, supra note 61, at 294 n.3.
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some measure of his greater solicitude for state sovereignty and autonomy.
The solicitude for state and local prerogative is even more marked in the com-
parison of governmental support percentages in civil cases. Justice Rehnquist
is twenty-six percentage points above the Court majority in favoring state govern-
ment parties but has a support rate three percentage points below that of the
majority for cases involving the federal government.

On close examination, Table 1 probably ought not to be read as evidence
of a generalized pro-government bias in Rehnquist decisions. The conclusion
reached depends to some extent on the norm utilized. If fifty percent is the
norm or standard for absence of bias, the Justice is clearly biased on the pro-
government side. If, on the other hand, we take the Court majority position
as the norm (which requires an assumption that an unbiased person would hold
the federal government to be ‘‘right’’ about seventy percent of the time, while
the state government is right less often), Justice Rehngquist exhibits no general
bias in favor of the federal government. He is above the norm for criminal cases
but slightly below for civil cases. His values thus appear too differentiated for
accurate classification on a single pro- or anti-government scale. Rather, he
appears to have a preference for state autonomy as reflected in his percentage
differences with the majority, and a bias toward order when order and liberty
are weighed in the balance. The twenty percentage point differential for federal
criminal cascs, as compared with the absence of significant difference for federal
civil cases, measures the bias toward order; the twenty-six percentage point
differential for state civil cases, as compared with federal civil cases measures
the preference for state autonomy; and the thirty-two percentage point dif-
ference for state criminal cases suggests a cumulative impact of both values
— state autonomy and social order.

The categories in Table 2 are drawn to reflect Shapiro’s second and third
propositions — preference for the state in federal/state conflicts and a restric-
tive view of the exercise of federal court jurisdiction. One additional category
— cases involving first amendment freedom of expression and association —
is also included in Table 2. It is, for the most part, a specialized subset of the
cases pitting government against private parties, and was suggested by the Lind
article on Justice Rehngquist and first amendment speech in the labor context.***
The columns labeled ‘“Votes For or Against Validity of State Acts,” speak
generally to Shapiro’s second proposition, i.e., that conflicts between state and
federal authority should be resolved in favor of the state.?** Here our prin-
cipal criterion for state-federal conflict is the existence of a challenge to a state
law or act on the ground that it conflicts with the United States Constitution,
or any federal statute, regulation, executive act or court order.

**Lind, supra note 39, a1 93. The category does not include cases arising from the religion clauses of
the first amendment.

**The authors are not sure of the precise correspondence because Shapiro presents only minimal data
and does not state very specifically how he identifies cases which reflect conflict *‘betweer state and federal
authority, whether on an executive, legislative, or judicial level . . . "' Shapiro, suprs note 61, at 294,
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In developing the subset of cases dealing with the exercise of federal jurisdic.
tion we defined ‘‘exercise of jurisdiction’ very broadly to include virtually any -
preliminary question that must be resolved before the Court can reach the "‘-';
substance of the controversy or claim. Thus we include issues relating to
standing, ripeness, mootness, abstention and justiciability generally, as well =
as the interpretation of particular statutes and constitutional provisions that
may confer jurisdiction upon the courts, expressly or by implication.?®’

Table 2 is subject to the straightforward interpretation that Justice Rehn- =
quist is prone to uphold the validity of state acts against a constitutional attack -
or other federal challenge, to vote against the exercise of federal jurisdiction, -
and to limit the scope of first amendment protection. These generalizations -
reflect not only the relative frequency with which he asserts such positions,
but also his voting as compared with the Court majority.?*® All of these posi-
tions are consistent with the central value of state sovereignty and autonomy.
Negative votes on the exercise of federal jurisdiction more often than not are
votes to insulate state laws or acts from federal review, and nearly all of the
first amendment cases involve state rather than federal action.

VIII. EXPLAINING THE ‘‘UNEXPECTED’’ VOTES

Some additional light may be shed on the voting record by looking at the
cases in which Justice Rehnquist did not vote as expected — when he voted
in favor of the individual rather than the government, or in support of a federal
challenge to the validity of a state act. In contests between a private party and .
a state agency, the great majority of Rehnquist votes in favor of the private ¢
party occurred in cases decided without a dissenting vote, or at least with no **
vote less favorable to the private party than Justice Rehnquist’s.2*® Of twenty
state criminal cases in which the Justice favored the defendant over the pro-
secution, nineteen (95%) were decided without dissent.?’® Of forty-nine state

1°This seems to comport with the Shapiro approach. He also defines “‘exercise of jurisdiction’’ quite broadly,
to include such matters as “"justiciability, standing, mootness, ripeness, and equitable discretion.”” Id. -
at 294 n 4.

***Aqin Table 1, no significant trends over time are apparent, although the most recent (1981) term shows
a lessened hostility to first amendment values. The Justice supported the first amendment claim in five
of 13 cases, as compared with five of 50 cases during the preceding five terms.

***In some instances one or more justices did not participate in the decision and the vote of 8-0 or 7-0
was unanimous only as 10 those participating. In a few cases one or more members of the Court dissented
from the position espoused by Justice Rehnquist, but only because they would have given the private party
even more favorable treatment. Such vases are considered **unanimous’ decisions for purposes of explaining
the Rehnquist vote because no one urged less favorable treatment of the private party than Rehnquist.

#'°In Burch v. Louisiana, 441 U.S. 130 (1979), the Court (per Justice Rehnquist) was unanimous in holding
that a non-unanimous six-person jury in a state criminal trial for a non-petty offense violated the right
10 a jury trial guaranteed by the sixih and fourteenth amendments. However, three dissenters would have
reversed defendant’s conviction outright. /4. at 140 (Brennan, Stewart, Marshall, 1J., dissenting). In Wood
v. Georgia, 450 U.S. 261 (1981), Justice Rehnquist voted with the Court in remanding a state court decision
to revoke defendant's probation for nonpavment of a fine. The four dissenters in the case would have
reversed outright. This also is treated as a unanimous decision. Although one of the four dissenters flatly
disagreed with the Court’s rationale for remand, id. a1 275 (White, J., dissenting), all four dissenters
advocated a position more fa\orable to the defendants than that taken by the Court. /d. at 274 (Brennan,
Marshall, 1J., dissenting); id. at 275 (Stewart, J.. dissenting); id. (White, J., dissenting).
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civil cases in which Justice Rehnquist supported the private party, thirty-three
(67%0) were decided without a dissenting vote on the side of the state. The cases
involving federal challenge to state acts, which overlap substantially with the
preceding two categories, show a similar pattern. Of eighty-two cases in which
the Justice voted in favor of the federal challenge, sixty-five (79%) were decided
without dissent.?* The significance of these figures seems obvious. The values
that predispose Justice Rehnquist to give great deference to state actions within
the federal system are capable of being overridden by facts and law that dictate
a contrary result. The predisposition is obviously strong, but it does not give
rise to a knee-jerk reaction. When the case for the private party is persuasive
enough to convince all of the other members of the Court, it is often good
enough to persuade Justice Rehnquist as well.*"

A. Votes Against State Government

This stil] leaves a number of the Rehnquist votes unexplained. In twenty-
one*'? cases in the sample,*'* Justice Rehnquist voted against the state or against
the validity of a state act even though one or more of his colleagues took a
position more favorable to the state. Such votes could, of course, be written
off as unexplained aberrations; after all, no one is wholly consistent. Never-
theless, the cases tend to cluster in ways that suggest some consistency even
in the pattern of deviation from the normal posture in favor of state autonomy.
Three of the cases raised a due process challenge by a party alleging that his
contacts with the forum state were insufficient to sustain state court
jurisdiction.?!* A fourth case raised a similar minimum contacts challenge to
a state court choice of law decision.”'* Apparently, in such cases, Justice Rehn-
quist’s concern for due process overrides the bias in favor of state authority.
Perhaps this is because a finding of insufficient contacts does not pose the same
affront to state sovereignty and autonomy as, for example, holding a state law
in violation of the equal protection clause. Generally, the denial of jurisdiction
10 the courts of one state is based on a presumption that another state is the

By contrast, Justice Rehnquist has been joined by a unanimous (or at least non-dissenting) court in .
very few of hiy pro-state govornment votes — just nine of 115 state criminal cases (8%), 37 of 191 non-
criminal cases (19%), and 44 of 332 challenges 10 the validity of state acts (13%).

““But not invariably — Rehnquisi was the lone dissenier in 26 of the 883 cases utilized in the analysis.

A< discussed in the text, 17 Rehnquist votes against the validity of state acts were non-unamimous decisions,
a~ were 16 votes apainst the siaie in non-criminal cases and one vote in a criminal case. Because of the
substantial overlap between categories in Table | and those in Table 2, the 34 unexplained items in the
three categories represent only 21 cases.

" ‘In tabulating votes for or against state./local government, and for or againsi the validity of state acts,
eight cases were excluded from the count because the holding supporied by Justice Rehnguist ran partly
against the state and partly in favor of the state. Five of these were decided by unanimous vote or without
dissent. With this exception, and the possibility of some inadvertent omission, the *‘sample’ is the whole
universe of cases decided by written opinjon in which Justice Rehnquist participated during the 1976-1981
ferms.

";'Rush v. Savchuk, 444 U.S. 320 (1980); World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286 (1980);
Kulko v. Superior Court, 436 U.S. 84 (1978),

“"Allstate Ins. Co. v. Hague, 449 U.S. 302 (1981).
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more appropriate forum or, with choice of law rules, that the law of some

other state should be applied. To some extent, the intellectual operation involves -

weighing the claims of one state against those of another; and a generalized
deference to state autonomy would not necessarily work in favor of the forum
state. In addition these cases pose less of an affront to majority rule because
they merely set aside the decisions of state judges, often non-elected, rather
than the decisions of popularly elected state legislatures.

Nine decisions in this group of twenty-one share another common
characteristic: they construe state rights and obligations under federal legisla-
tion rather than reviewing the constitutionality of state acts.?’” The absence
of a constitutional question renders values stemming from federalism and state
autonomy less relevant and focusses the inquiry instead upon the intent of
Congress in enacting the legislation, as ascertained from language and legislative
history. A concern for state autonomy might still influence the interpretation
of what Congress intended, but the central value to be vindicated is congressional
intent, not a constitutionally mandated federalism. Such a focus leaves more
room for a holding running contrary to the state claim,

Three other cases raised questions of unlawful taking of private property
by state or local government.?'® Unlike the minimum contacts cases noted above,
the taking cases pose a direct challenge to state (and local) prerogatives, but
in this limited area of the law Justice Rehnquist has recently shown considerable
solicitude for private property rights.*'* The same solicitude, reinforced perhaps
by the explicit language of the Constitution, may also account for the Rehn-
quist votes in two cases reviving the Contract clause??® as a significant limita-
tion upon state action.??'

*"Perhaps not coincidentally, five of the nine cases dealt with alleged racia) discrimination, and in each
instance Jusiice Rehnguist voted against the outcome most favorable to racial minorities. See General
Building Contractors Ass'n. v. Pennsyvlvania. 102 S. Ct. 3141 (1982); Patsy v. Board of Regents of the
State of Florida. 102 S. Ci. 2557 (1982); Hathorn v, Lavorn, 102 S. Ct. 2421 (1982); Gladstone Realtors
v. Village of Belwood. 441 U.S. 91 (1979); Regents of the University of California v. Bakke, 438 U.S.
265 (1978). Two others were brought under the antitrust laws, Arizona v. Maricopa County Medical Society,
102'S. Ct. 2466 (1982); Illinois Brick Co. v. Ilinois, 431 U.S. 720 (1977). The remaining two cases construed
43 U.S.C. § 641 (1976) in a manner unfavorable 10 1daho claims to federal public lands, Andrus v. 1daho,
445 U.S. 715 (1980), and found an lowa Medicaid procedure to be in conflict with applicable federal
regulations, Herweg v. Roy, 455 U.S. 265 (1982).

**Loretto v. Teleprompter Manhattan CATYV Corp., 102 S. Ct. 3164 (1982); United States v. Clarke,
445 U.S, 253 (1980). Penn Central Transportation Co. v. City of New York, 438 U.S. 104 (1978).

*'*For other recent cases in which Justice Rehnquist indicated sympathy for a ‘‘taking’’ argument, see
San Diego Gas & Electric Co. v. City of San Diego. 450 LS. 621, 633 (1981) (Rehnquist, J., concurring);
Webb’s Fabulous Pharmacies v. Beckwith, 449 U.S. 155 (1981); Vaughan v. Vermillion Corp., 444 uU.S.
206 (1979). Bu: see Agins v. Tiburon, 447 U.S. 255 (1980); Pruneyard Shopping Center v. Robins, 447
U.S. 74 (1980) (cases in which a unanimous Court found no taking).

3¢**No State shall . . . pass any . . . Law impairing the Obligation of Contracts . . .”” U.S. CONsT. art.
I, § 10, cl.1.

*'Allied Structural Steel Co. v. Spannaus, 438 U.S. 234 (1978); United States Trust Co. v. New Jersey,
431 U.S. 1 (1977). These two decisions resurrected the Contract clause, which had been virtually read
out of the Constitution by a line of cases running from Home Building & Loan Ass'n v. Blaisdell, 290
U.S. 398 (1934). through City of El Paso v. Simmons, 379 U.S. 497 (1965).

For three other cases in which Justice Rehnquist took a position less favorable 10 state prerogative
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B. Votes Against the Federal Government

The Rehnquist votes in controversies between private parties and the federal
government show a similar tendency to favor the government over the individual,
highly pronounced in criminal cases, somewhat less so in non-criminal cases.
Fewer of the votes for the private party can be explained on the ‘‘unanimitv”’
theory, however, since only three of nine Rehnquist votes favoring the criminal
defendant, and sixteen of fifty-eight votes favoring private parties in non-
criminal matters, occurred in cases decided without dissent.?** This leaves more
cases to be explained by something other than a bias toward government or
a set of facts so compelling that no justice can disagree.

With respect to the six unexplained criminal cases, it mayv be significant
that none of them involved violent crime against person or property. Perhaps,
in white collar crime, the Justice does not perceive the same grave threat to
the functioning of an orderly society.?*?

The civil cases do not cluster quite so neatly, but at least one pattern is
clear: when a consritutional question is at issue Justice Rehnquist seldom votes
in favor of the private party. Of fortyv-six federal, non-criminal cases that turned
at least in part on an issue of constitutional interpretation, only five evoked
a Rehnquist vote against the government.** In contrast, his votes on 137 civil
cases involving interpretation of federal statutes, regulations, and common law
are more evenly divided between government and private party — eighty-four
for the former and fifty-three for the latter. This might still indicate a significant
pro-government bias, since the distribution is sixty-one percent in favor of the

than one or more of his colleagues, sec Citizens Against Rent Control v. City of Barkeley, 433 U.S. 290
(1982); Widmar v. Vincent, 454 U.S. 262 (1982): New Jersey v. Portash, 440 U.S. 230 (1979). The first
two cases raised freedom of expression issces. Porrash raised an issue of sell-insriminatnon.

“That 1, with no justice taking a position more favorable to the governmens

' Two raised claime of Jegislative immunity from crimina! prosecution, United States v Gilloch 445 U S,
360 (1980); United States v. Helstoshi, 442 1.5, 477 (1979). Three others turned or. the quesiion whether

102 8. Cr. 3088 (1982); Chiarella v. United Siates, 445 U'.S. 222 (1980); Adamo Wrecking Co. v, United
States, 4343 U.S. 275 (1978). One, Pinkus v. United States, 436 U.S. 293 (1978). reversed an obsceniny
conviction.
““*Northern Pipeline Construction Co. v. Marathon Pipeline Co., 102 S. Cr. 2858 {19821; Railway Labor
Executives As<’n v, Gibbons, 455 1S, 457 (1982): Fullilove v. Klutznick, 438 U S 338 (1980); Kaiser
Aetna v. United States, 444 U.S. 164 (1979} Ninon v. Administrator, 433 U.S. 422 (1977). Gibbons and
Marathon were unusual cases invalidating congressional bankruptey legislation: Aviser Aczne invohed
4 “‘taking™" without just compensanon; and Nvon, dealing with custody of presidertial papers, presented
a separation of powers issue rather than a typical question of individual righty Fullilove was a classic
case of reverse racial discrimination arising from a provision of the Public Work< Emplovment Act of
1977 which required that ten percent of federa! funds for local public works be used to procure supplies
or services from minority owned businesses.

One other casc also fails partly in this category, United States v. Will, 449 U .S, 200 (1980). This was
a class action filed by a number of U.S. District Court judges challenging the validity of vongressional
statutes that in four consecutive years had stopped or reduced previously authorized cost-of-living salary
increases for judges (and others). The judges contended that revoking the increases ran afoul of the
Compensation clause which provides that the compensation of judges **shall not be diminished during
their Continuance in Office.” U.S. Co~st art. 111, § 1. This case is omitied from the tabulation because
the holding was not readily classifiable as a vote “*for” or **against”" the government. The Court held
the revocation valid for two of the vears and invalid the other two.
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federal government. However, Justice Rehnquist voted for the government /ess
often than the Court majority, which support the government position in ninety-
four (compared with Rehnquist’s eighty-four) of the 137 cases.*** These figures
suggest that the pro-government bias that differentiates Justice Rehnquist from
his colleagues in deciding constitutional issues has no application to questions
of statutory interpretation. If any bias exists it actuates his colleagues, collec-
tively, more than him. Perhaps a sounder conclusion, with respect to this class
of cases, is that no obvious overarching value posture dictates outcomes in one
direction or another. If the analysis were extended to additional sub-categories
of cases, other biases might of course appear. For example, Spaeth and Teger
found that twenty-six of thirty-two Rehnquist votes in non-unanimous cases
raising a challenge to decisions of federal regulatory commissions, 1971-1977,
could be explained by a pro-business or anti-labor bias.??* No doubt other
specialized groups of cases would justify other hypotheses. For cases that do
not conform to a particular explanatory hypothesis we might even find modest
relevance in the traditional, pre-realist model of the judge who simply tries
to determine the law and apply it evenhandedly on a case-by-case basis. In any
event, the federal statutory cases are not as easy to explain in terms of a few
central propositions as are the federal criminal cases, or most cases to which
states are parties.

C. Votes Favoring the Exercise of Jurisdiction

The 159 cases tabulated in the middle columns of Table 2, relating to the
exercise of federal court jurisdiction, once more show a clear deviation from
the majority. Justice Rehnquist has an unmistakable preference for limiting
rather than expanding access to federal courts. Table 2 shows the Justice voting
against the exercise of federal jurisdiction in 105 of 159 cases, compared with
the majority support for the party seeking access in nearly half the cases. The
preference is even more marked when unaminous (or non-dissenting) votes are
taken into account. In forty of fifty-four cases in which Justice Rehnquist
favored the exercise of jurisdiction, the arguments were so convincing that no
member of the Court dissented on the jurisdictional question. Thus, he voted
in favor of exercising jurisdiction on just fourteen occasions when any other
member of the Court voted in the negative.

In four of the fourteen cases only one justice dissented on the jurisdic-
tional question.??” Three other Rehnquist votes to exercise jurisdiction may have

#*Correspondingly, the majority decided in favor of the government less often in the cases raising
constitutional issues — 37 of 46 cases a< compared with Rehnquist’s 41 of 46. Based on cases decided
through the 1975 term, Shapiro concluded that **Justice Rehnquist often votes against the government”’
when *‘the issue involves the reach of government regulation or control, in antitrust cases or cases in olving
labor-managment relations, for example . . .”* Shapiro, supra note 61, a1 294 n.3. Shapiro cites four cases
as examples, and the authors found at least 25 post-1976 cases that further illustrate the point. Nevertheless,
in such cases Justice Rehnquist has voted far more often (the authors found approximately 45 cases} in
favor of the government, as have also his fellow justices.

*Spaeth & Teger, supra note 34, at 278-82.

'Globe Newspaper Co. v. Superior Court, 102 S. C1. 2613 (1982): Navarro Savings Ass'n v. Lee. 436
U.S. 458 (1980); Andrus v. 1daho, 445 U.S. 715 (1980); Craig v. Boren, 429 U.S. 190 (1976).
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been rooted in deference to state governmental entities, which were seeking
review of Jlower court decisions.?** The remaining cases do not fit any iden-
tifiable pattern.?® In three of them Justice Rehnquist virtually apologized for
the position he was taking, by indicating a willingness to reconsider previous
precedent®*® or urging Congress to change the law.®' In Nixon v. Firzgerald,**
the recent presidential immunity case, one can speculate that a desire to reach
the substantive issue may have overridden Justice Rehnquist’s normal inclina-
tion to restrict jurisdiction. A year earlier, in the Kissinger wiretapping case,
an evenly divided court was unable to resolve the issue of absolute presidential
immunity from civil damages liability for official acts.?** Firzgerald presented
the same claim in a different factual context, loss of government employment
and damage to reputation, and Justice Rehnquist joined a 5-4 majority in finding
absolute constitutional immunity. Justices Blackmun, Brennan, and Marshall
would have dismissed the writ of certiorari as improvidently granted because,
before oral argument, the parties had reached an agreement to liquidate
damages. Under the agreement the former President paid respondent Fitzgerald
$142,000, and agreed to payv an additional $28,000 if the Court held the Presi-
dent was not entitled to absolute immunity. Although the case was not moot,
with $28,000 riding on the outcome, the dissenters contended that this was not
the type of “‘case or controversy over which we should exercise our power of

discretionary review.”’2* Justice Rehnquist apparently was not troubled by such

reservations.

Despite these exceptions, Justice Rehnquist’s preference for limiting the
exercise of federal court jurisdiction is apparent in the decisions, and he has
been articulatc about stating the preference. Perhaps typical is the following
comment on a constitutional challenge to federal limitations on the liability
of nuclear power generating facilities:***

I can understand the Court’s willingness to reach the merits of this
case and thereby remove the doubt which has been cast over this impor-
tant federal statute. In so doing, however, it ignores established limita-
tions on District Court jurisdiction as carefully defined in our statutes

“*Cooper v. Miichell Brothery' Santa Ana Theater, 454 U.S. 90 (1981); Arizon:. . Manypenny, 45_1 L.S.
232 (1981); County of Los Angeles v, Davis, 440 LS. 625 (1979).

““Nixon v. Fitzgerald, 102 S. Ct. 2690 (1982); Patsy v. Board of Regents of the Siate of Florida. 102,

S. C1. 2557 (1982); Complete Auto Transit, Inc. v. Reis, 451 U.S. 401 (1981 ): Deposit Guaranty National
Bank v. Roper, 445 Li.S. 326 (1980); Cannon v. University of Chicago, 441 1S 677 (1979); Parklane
Hosiery Inc. v. Shore, 439 U.S. 322 (1979); California Dump Truch Owners Ass'n v. Public Utilities Comm'n
of California, 434 U.S. 9 (1977).

***Deposit Guaranty National Bank v. Roper, 445 U.S. 326 (1980); Cannon v. University of Chicago,
441 U.S. 677 (1979).

““Patsy v. Board of Regents of the State of Florida, 102 S. Ct. 2557 (1982).
U102 S, Ct. 2690 (1982).
**Kissinger v. Halperin, 452 U.S. 713 (1981).

*102 S, Ci. at 2727 (Blackmun, J., dissenting). These three justices also joined Justice White in dissenting
on the meriis. ’

FHTL . sennirs in auection was 42 US.C. § 2210 (1976).

AWy p s o
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and cases. Because I believe the preservation of these limitations is in the
long run more important to this Court’s jurisprudence than the resolu-
tion of any particular case or controversy, however important, I too would
reverse the judgment of the District Court but would do so with instruc-
tions to dismiss the complaint for want of jurisdiction.??*

In Maryland v. Louisiana,**’ he made a similar plea for restraint in exercising
the Supreme Court’s original jurisdiction. While admitting that the case fell
within the literal terms of constitutional and statutory grants of original jurisdic-
tion, he nevertheless urged the Court on prudential grounds not to assume
jurisdiction: ‘It has been a consistent and dominant theme in decisions of this
Court that our original jurisdiction should be exercised with considerable
restraint and only after searching inquiry into the necessity for doing so.”’?*
This was a case, he concluded, in which no such necessity was shown.?**

He has urged the same posture of restraint with respect to standing and
other questions of justiciability:

Obedience to the rules of standing . . . is of crucial importance to con-
stitutional adjudication in this Court, for when the parties leave these halls,
what is done cannot be undone except by constitutional amendment.

Much as ““Caesar had his Brutus; Charles the First his Cromwell,”
Congress and the States have this Court to ensure that their legislative
Acts do not run afou! of the limitations imposed by the United States
Constitution. But the Court has neither a Brutus nor a Cromwell to impose
a similar discipline on it. Thus, “‘the only check upon our own exercise
of power is our own sense of self-restraint.”” . . . I do not think the Court,
in deciding the merits of appellant’s constitutional claim, has exercised
the self-restraint that Art. 111 requires in this case.**"

His reluctance to imply private rights of action from statutes has already been
noted,**' and he has been even more adamantly against implying such rights
directly from the Constitution: ‘‘In my view, it is ‘an exercise of power that
the Constitution does not give us’ for this Court to infer a private civil damage
remedy from the Eighth Amendment or any other constitutional provision.’’**
He also has strongly endorsed the Younger doctrine?** of federal court

“*Duke Power Co. v. Carolina Environmental Study Group, Inc., 438 U.S. 59, 95-96 (1978) (Rehnquist,
J., concurring).

27481 U.S. 725 (1981).
]d. a1 761 (Rehnquist, J., dissenting).
*1d. at 770-71 (Rehnquist, J., dissenting).

#*Orr v. Orr, 440 U).S. 268, 300 (Rehnquist, J., dissenting). The Orr case overturned Alabama’s for-wives-

only alimony statute on equal protection grounds upon the petition of a former husband who himself
made no claim 1o alimony.

*'See, e.g., Cannon v. University of Chicago, 441 U.S. 677, 717 (1979) (Rehnquist, J., concurring)-
***Carlson v. Green, 446 U.S. 14, 34 (1980) (Rehnquist, J., dissenting).
**Younger v. Harris, 401 U.S. 37 (1971).
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nonintervention in state court proceedings, as a matter of respect for the proper
functioning of states in the federal system.*** Such expressions leave little doubt
that the Rehnquist voting record on questions relating to the exercise of federal
court jurisdiction was not achieved through inadvertence.?**

D. Votes Favoring Free Speech

In the last Table 2 category, freedom of expression, the cases in which
Justice Rehnquist voted in favor of first amendment rights, contrary to expec-
tations, can be explained largely on the unanimity principle. In seven of the
ten cases, the appropriate outcome was obvious enough that no one voted against
it,**¢ and only one justice dissented from each of the other three decisions.**’

IX. ConcLusion

Justice Rehnquist’s record as a member of the United States Supreme Court
might plausibly be explained as an expression of his leaning toward political
conservatism. His support for state sovereignty and autonomy, his manifest
reluctance to reverse criminal convictions, his narrow reading of first amend-
ment rights, and his general willingness to subordinate civil liberty claims to

“4Juidice v. Vail, 430 U.S. 327, 334 (1977); Huffman v. Pursue, Lid., 420 U.S. 592 (1975). Rehnquist
also protested against the Court’s "‘unwarranted assumption of jurisdiction and imposition on state courts.”
Philadelphia Newspapers, Inc. v. Jerome, 434 U.S. 241, 242 (1978) (Rehnquist, J., dissenting). In Jerome
the Court vacated a Pennsylvania Supreme Court decision denyving a mandamus to a new spaper publisher
seeking access 10 a pretrial suppression hearing.

“‘For a more generalized discussion of Supreme Court behavior on access questions, see Athins & Taggart,
Subsiantive Access Doctrines and Conflict Management in the U.S Supreme Court: Reflecnions on Acinsm
and Resrraint, in SUPREME COURT ACTIVISA axD ResTraINT (S. Halpern & C. Lamb ed. 1982).

#eNAACP v, Claiborne Hardware Co., 102 S. Ct. 3409 (1982); Brown v. Hartlage, 102 S. Ct. 1523 (1982);
In the Marter of R._ M. J__, 102 S. Ct. 929 (1982): Givhan v. Western Line Consohidated Schol Dist.,
439 1°.S. 410(1979) (private as well as public speech protected); Landmark Communigation, fnc., v. Virginia,
435L°.S. 829 (1978) (right to pubhish information of judicial commissior proceedings): Oklahomz Publishing
Co. v. District Court, 430 U.S. 308 (1977) (right 10 publish name of juienile obtained in proceeding 1o
which press admitted); Madison School Dist. v. Wisconsin Employment Relations Comm'n.. 429 LS.
167 (1976) (possibility of interference with collective bargaining agreement does not override teacher’s
right to speak in a public school board meeting). In Claiborne Hardware Justice Rehnquist concurred
in the result but probably did not endorse the first amendment analysis. 102 S. Ct. at 3337 (Rehnquist,
J., concurring).

“’Of those three, Pinkus v, United States, 436 U.S. 293 (1978), reversed an obscenity conviction because
of a jury instruction including **children’’ as part of the relevant community for the purpose of determining
community standards of obscenity. Justice Powell, the Jone dissenter, agreed with the Court that the
Insiruction was improper, but nevertheless penned a two-sentence dissent because he held it 1o be harmiess
error. fd. at 306 (Powell, J., dissenting). Justice White was the sole dissenter in each of the other two
cases, both decided during the 1981 term. In Widmar v. Vincent, 454 U.S. 263 (1982}, the Court held
that a state university’s denial of the use of its facilities to a student religious group, when other student
groups were permitted to use them, constituted impermissible content-based regulation of speech. Citizens
Against Rent Control v. City of Berkeley, 454 U.S. 290 (1982), invalidated a Berkeley city ordinance imposing
a limit of $250 on contributions to commitiees formed to support or oppose ballot measures subject to
popular vote.

One first amendment case, Abood v. Detroit Bd. of Education, 431 U.S. 209 (1977). is omitted from
the tabulation because the Rehnquist position could not be classified as wholly favoring or disfavoring
the first amendment claims. Rehnquist joined the Court in holding that the first amendment barred
compulsory contributions by public school teachers for ideological union expenditures not directly related
1o collective bargaining, but did not bar contributions for union expenditures related to collective bargaining.
id. at 235-36.




73
.

598 AKRON LAw REVIEW {Vol. 16-" :

governmental authority are readily identifiable as conservative positions as the:
term is currently understood. And yet, the notion that Justice Rehnquist takeg
judicial cues from contemporary currents of political conservatism is not a very 3
satisfying or, in our opinion, a wholly accurate explanation of his judicial §
behavior. The root motivation is philosophical, not political.>** The underly- 3
ing rationale is not directed toward an allocation of power or distribution of %8
rewards that favors certain political groups, although every judicial decision
has the effect of favoring one group or another. Rather, his decisions — at
least those requiring constitutional interpretation — appear rooted in a
philosophy of constitutional adjudication which he has clearly articulated in =
public addresses and judicial opinions. The key elements of that philosophy %
have been identified earlier in this article: (1) The fundamental plan of the Con-
stitution places great importance upon state sovereignty and weights order
equally with hiberty in the balance of social values; (2) Judges should defer
to the popular will as expressed by elected representatives in duly enacted laws
and in the Constitution itself; (3) Since judicial review is a check upon the will
of popular majorities. judges should not invalidate legislation unless they are
sure the Constitution requires it. What the Constitution requires must be ascer-
tained from the language of the Constitution, including necessary implications
from the constitutional plan, and the framers’ intent where that can be
determined.

Most of Justice Rehnquist’s judicial decision making can be explained by
reference to these three broad propositions. The obvious concern for limiting
federal encroachment upon state prerogatives, epitomized by National League
of Cities v. Usery but also evident in many of his votes to limit the exercise
of federal court jurisdiction, is fundamental to the ‘‘implicit ordering of rela-
tionships’’ that he perceives within the constitutional plan. The special reluc-
tance to overturn a criminal prosecution expresses his notion of the proper con-
stitutional balance between order and liberty. His reluctance to support first
amendment claims of free expression evinces a similar balancing of social and
individual utilities. The consistent support of state and federal legislation against
constitutional challenge reflects the broad deference to majority rule. His
relatively few votes against the validity of a legislative act can often be traced
to some fairly explicit constitutional provision **° or to structural implications
drawn from the constitutional plan.**

*'Powell also observes that **Rehnquist’s constitutional theory is more complex and less oriented toward
particular political goals’* than is commonly 1ecognized. Justice Rehnquist’s allegiance to his vision of
federalism sometimes leads to hberal rather than conseryvative substantive outcomes. Powell, supra note
56, at 1319 n.11. For Powell’s comment or such cases, see supra note $7.

*°F.g.. United States v. Wil., 449 LS. 200 (1980) (Compensation clause); Fullilove v. Klutznick, 448 U.S.
448 (1980); (Equal Protection clausel; Allied Structural Steel Co. v. Spannaus, 438 U.S. 234 (1978); United
States Trust Co. v. New Jersev, 431 U.S. | (1977) (Contract ¢clause),

*°E.g., National League of Cities v. Usery, 426 U.S. 833 (1976) (state sovereignty and autonomy); Nixon
v. Administrator of General Services, 433 U.5. 425 (1977) (separation of powers).
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The argument that Justice Rehnquist responds to articulated principles
of constitutional adjudication, rather than to an ideological preference for
governmental authority or for local interests, is strengthened by his decision
pattern in cases that do not raise constitutional issues. There the pro-government,
pro-state bias is much less pronounced. He votes for states less often, and for
the federal government less often, when the issue is one of interpreting or
applving federal statutes and regulations. In constitutional cases, a decision
permitting federal encroachment upon state functions and powers runs counter
to the ordering of relationships in the constitutional plan. Likewise, when an
individual raises a constitutional challenge to state or federal legislation, a deci-
sion in favor of the individual must unavoidably derogate from the principle-
of majority rule by voiding laws duly enacted by popularly chosen legislatures.
But questions of statutory interpretation pose no threat to any core values in
the Rehnquist philosophy. No such imperatives govern when the issue is only
the meaning rather than the validiry of the people’s legislative mandate. When
the philosophy that undergirds constitutional decisions loses its relevance, the
Rehnquist decisions become less uniformly pro-state and pro-government.

If **political conservative' has descriptive relevance but little explanatory
power, does the label of ‘‘judicial conservaiive’” either describe or explain his
behavior as a judge? His comments at the Senate hearings on his nomination
indicate that he thought of himself as a judicial conservative, defined as a judge
who construes the Constitution in light of the Framers’ intent rather than reading
his own views into the document.?*' His opinions have continued to pay at
least lip service to that concern, and he has consistently sought a basis for deci-
sion in the Constitution itself rather than in social or jurisprudential values
external to it. But interpretivism is only one element of judicial conservatism,
and even there his willingness to relv on values implicit in the document as
a whole, without specific textual warrant, leaves much room for the influence
of personal views. He has shown grear deference 10 legislative determinations,
another mark of the judicial conservative; but he has been quite contemptuous
of precedent with which he disagrees, clearly not a conservative attribute. His
reluctance to exercise federal court jurisdiction in marginal cases is consistent
with the judicial conservative’s reluctance to decide questions unnecessarily,
and he has frequently called for restraint in avoiding constitutional decisions
when possible*** and deciding cases on the narrowest possible grounds.*** But
he has not been consistent in this posture and has sometimes left himself open
to charges of reaching out to decide questions wholly unnecessary to the disposi-
tion of the case.?** His behavior is obviously a hybrid, with some characteristics

**‘See supra 1ext accompanying note 19.

*:See, e.g., Larson v, Valente, 102 S. Ct. 1673 (1981) (Rehnquist, J.. dissenting): Regents of the University
of California v. Bakke, 438 U.S. 265, 411 (1978) (Sicvens, J., concurring and dissenting); Kremens v,
Bartlev, 431 U.S. 119, 128 (1977).

‘“Dames & Moore v. Regan, 453 U.S. 654 (1981]).
*See, e.g., Quern v. Jordan, 440 U.S. 332 (1979) (majority opinion by Rehnouist), and the accompanying




600 ) AKRON LAW REVIEW [Vol. 16:4
of the judicial conservative and others more akin to the judicial activist.

In sum, Justice Rehnquist’s performance as a member of the Court is best
explained by reference to his own articulated philosophy of constitutional adjudi-
cation. This is not unrelated to his political ideology but it is not simply a cover
for political conservatism. It calls for judicial restraint in many cases, but it
is by no means identical with judicial conservatism. His judicial decision making
does indeed fall in generally consistent patterns, but those patterns are less a
reflection of political or judicial conservatism than of his notions about majority
rule, the Constitution as a government charter, and the function of judicial
review.

Brennan concurrence, id. at 349 (Brennan, J., concurring in the judgment). Oregon v. Kennedy, 102 S.
Ct. 2083 (1982), and the accompanying Stevens concurrence. See also Federated Department Stores, Inc.
v. Moitie, 452 U.S. 394 (1981), in which Justice Rehnquist, in dictum addressed to an unbriefed, unargued
issue, and placed unobtrusively in a footnote, id. at 397 n.2, approved a significant change in federal
law relating to the removal of cases from state courts. The footnote was all the more remarkable because
it tended to expand the exercise of federal jurisdiction rather than to limit it.




- APPENDIX A

TABLE |

[£861 "Bunids

Rehnquist Votes Compared With Court Majority For Cases In Which Government
Was A Party, Decided By The Supreme Court During Its 1976-1981 Terms

Votes For or Against State/Local Government Votes For or Against National Government

Criminal Cases Civil Cases Criminal Cases Civil Cases
Term For % Against For % Against For % Against For % Against -
1976 Z
Rehnquist 19 (86.4) 3 34 (81.0) 8 21 (95.5) 1 19 (86.4) 3 =
Court Majority 9 (40.9) 13 26 (61.9) 16 18 (81.8) 4 18 (81.8) 4 o
% Difference (45.5) (19.1) (13.7) ( 4.6) 5
9]
1977 r
Rehnquist 15 (71.4) 6 32 (82.1) 7 14 (82.4) 3 26 (74.3) 9 z
Court Majority 8 (38.1) 13 22 (56.4) 17 9 (52.9) 8 25 (71.4) 10 %
% Difference (33.3) (25.7) (29.5) (2.9 p
1978
Rehnquist 22 (81.5) S 26 (74.3) 9 9 (81.8) 2 15 (53.6) 13
Court Majority 13 (48.1) 14 20 (57.1) 15 8 (72.7) 3 15 (53.6) 13
% Difference (33.4) (17.2) v (9.1 ( 0.0)
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APPENDIX A (CONTINUED)

TABLE 1 (CONTINUED)

Votes For or Against State/Local Government Votes For or Against National Government

Criminal Cases Civil Cases Criminal Cases Civil Cases

Term For % Against For % Against For "% Against For % Against
1979
Rehnquist 19 (95.0) ] 29 (87.9) 4 21 (91.3) 2 27 (64.3) 15 z
Court Majority 9 (45.0) 11 15 (45.5) 18 14 (60.9) 9 27 (64.3) 15 §
% Difference (50.0) (42.4) (30.4) ( 0.0) e
1980 4
Rehnquist 19 (79.2) 5 29 (87.9) 4 10 (100.0) 0 22 (75.9) 7 i
Court Majority 14 (58.3) 10 21 (63.6) 12 8 ( 80.0) 2 24 (82.8) 5 '
% Difference (20.9) (24.3) (20.0) (-6.9)
1981
Rehnquist 22 (100.0) 0 41 (70.7) 17 9 (90.0) 1 16 (59.3) 11
Court Majority 19 (86.4) 3 25 (43.1) 33 8 (80.0) 2 21 (77.8) 6
% Difference (13.6) (27.6) (10.0) (-18.9)
Total
Rehnquist 116 (85.3) 20 191 (79.6) 49 84 (90.3) 9 125 (68.3) 58
Court Majority 72 (52.9) 64 129 (53.8) = 111 65 (69.9) 28 130 (71.0) 53
% Difference (32.4) (25.8) (20.4)

(=2.7)
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TABLE 2

Rehnquist Votes Compared With Court Majority For Cases Raising Issues Of The Exercise
Of Federal Court Jurisdiction, Freedom Of Expression, And The Validity Of State Acts,
Decided By The Supreme Court During Its 1976-1981 Terms

VYotes For or Against Yotes For or Against Yotes For or Against
Validity of States Acts Federal Jurisdiction Freedom of Expression

Term For % Against For égﬂiﬂi‘__ For Against
1976
Rehnquist 58 (85.3) 10 4 (19.0) 17 2 (15.9) 11
Court Majority 38 (559 30 7 (33.3) 14 6 (46.2) 7
% Difference (29.4) (—-14.3) (—30.8)
1977 :
Rehnquist 54 (78.3) 15 5 (33.3) 10 2 (18.2) 9
Court Majority 34 (49.3) 35 7 (46.7) 8 4 (36.4) 7
% Difference (29.0) (-13.4) (-18.2)
1978
Rehnquist 53 (79.1) 14 10 (40.0) 15 1 (14.3) 6
Court Majority 38 (s6.7y 29 11 (44.0) 14 1 (14.3) 6

% Difference (22.4) (—4.0) - (0.0
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Term

1979
Rehnquist
Court Majority
% Difference

1980
Rehnquist
Court Majority
% Difference

1981
Rehnquist
Court Majority
% Difference

Total
Rehnquist
Court Majority
% Difference

Votes For or Against
Validity of States Acts

APPENDIX B (CONTINUED)

TabLE 2 (CONTINUED)

Votes For or Against
Federal Jurisdiction

Votes For or Against
Freedom of Expression

For % Against For % Against For % Against
52 (85.2) 9 13 (50.0) 13 0 (0.0 12
27 (44.3) 34 22 (84.6) 4 7 (58.3) 5

(40.9) (—34.6) (-58.3)
52 (77.6) 15 S (2L7) 18 0 (0.0 7
38 (56.7) 29 9 (39.1) 14 3 (42.9) 4
(20.9) (—-17.4) (—42.9)
64 (77.1) 19 18 (36.7) 3t S (38.5) 8
39 (47.0) 44 24 (49.0) 25 7 (53.8) 6
(30.1) (—-12.3) (-15.3)
333 (80.2) 82 5SS (34.6) 104 10 (15.9) 53
214 (51.6) 201 80 (50.3) 79 28 (44.9) 35
(28.6) (-15.7 (—-28.5)
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. Over Appointments to High Court

"OSTP was always sort of a third cousin.” Another staffer

observed that the science adviser’s office “just hung out
there. It just didn’t participate in the normal deliberative
process in the White House.”

In actuality, power and influence in the West Wing hinge
as much on personality as on organizational plans. And
former Reagan science adviser George A. Keyworth IT was
not welcomed into the clique of top advisers when Regan
took over as chief of staff in early 1985. During the Presi-
dent’s first term, Keyworth had fared somewhat better by
allying himself with Meese, who was presidential counselor
before he moved on last year to become Attorney General.

A Regan adviser dismissed Keyworth, a prominent advo-
cate of the President’s Strategic Defense Initiative, as basi-
cally “a one-issue guy.” The aide said that there were “some
very good people” on the OSTP staff, but implied that he
knew and cared little about the office’s over-all structure.

Not surprisingly, Keyworth opted for private-sector em-
ployment a year after Regan took over. The White House
Cabinet Affairs Office, under Alfred H. Kingon, was then
asked to weigh OSTP’s fate. The options, said a party to the
review, “were that you ought to either believe in it or try to
get rid of it.” Noting that Congress had blocked a 1973
attempt by President Nixon to abolish the science adviser’s
office, the aide asserted, “You know we could just let it
languish.”

Kingon recommended, and Regan agreed, that OSTP
should be brought into the organizational framework of the
White House Office of Policy Development. Although the
policy office has been regarded as notoriously weak and
silent throughout the Reagan years, an aide explained that it
at least “has a seat at the table” at White House policy
deliberations and senior staff meetings. OSTP ostensibly
would be represented by the President’s assistant for policy
development, John A. Svahn, at councils where it now has no
voice.

As the policy office’s experience indicates, however, orga-
nizational arrangements do not guarantee influence. More
frequently, it is the personal connections that count—and
that’s where Graham appears to have a leg up.

When the Challenger catastrophe occurred, Graham, who
was then serving as NASA’s acting director, was immedi-

ately summoned to the White House to huddle with senior -

presidential aides and interpret information coming in from
the scene of the disaster. Later that afternoon, he accompa-
nied Vice President George Bush to the Cape Canaveral
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(Fla.) launching site to convey the President’s condolences to
the families of the seven astronauts who lost their lives.

Like soldiers thrown together in the press of battle, Gra-
ham and Reagan’s top advisers forged strong personal ties.
Although he must be confirmed by the Senate before he can
assume his new White House duties, Graham has already
been informally contacted by presidential aides, who have
given him a list of issues on which his advice will be sought.

“Bill {Graham] is well-regarded, well-respected, has a
good rapport with those of us who are here,” said W. Dennis
Thomas, a top Regan aide. “We worked very closely with
him during that difficult time during and immediately after
the shuttle accident. I think everybody came away with a
feeling that he’s handled himself well under very very
difficult circumstances. And I think that will bode well for
his ability to be a strong influence here.”

That apparently holds true for Regan as well as for his
lieutenants. When asked if Graham is likely to develop a
good personal relationship with the chief of staff, Kingon, a
longtime Regan associate, replied, “He has that already.”

Although Graham is coming to the White House from
NASA, where he has served less than a year, he is by no
means regarded as a special pleader for the civilian space
agency. In fact, some NASA officials view Graham as more
sympathetic to arguments for giving higher priority to mili-
tary payloads in the national space launching capability.

When appointed as deputy to former NASA adminis-
trator James M. Beggs, Graham was the White House’s
choice for the post, not Beggs’s. Shortly thereafter, Beggs
was forced to resign after being indicted in a defense
contracting case involving his previous employer.

In the immediate aftermath of the Challenger explosion,
many NASA officials pushed for an internal investigation
but were overridden by the White House’s insistence on
appointing an independent study commission. That decision
drew no complaint or appeal from Graham, according to
White House sources.

Critical remarks by Beggs apparently deralled Graham’s
chances to take over the top NASA job but cost him no favor
at the White House, where it appears that for the first time, a
science adviser will enjoy some clout in the Reagan staff’s
inner circle.

“He believes he can be [influential),” Kingon said. “I
hope he is. Bill is a very cool, careful guy and is very
cooperative. He believes in the President and wants to work
for him.” O

,I/A\\x

\
y !

Tttt

Y

i Wil

NATIONAL JOURNAL 6/21/86 1553




THE WASHINGTON TIMES
Wednesday, June 18,
Front Page

1986

Scalia

picked for
vacancy

By Jeremiah O'Leary
and Mary Belcher

THE WASHINGTON TIMES

President Reagan yesterday -
accepted the resignation of Su-
preme Court Chief Justice Warren
Burger, and swiftly named Associ-
ate Justice William Rehnquist to re-
place him and tapped a conservative '
appellate judge to fill the vacancy on -
the nation’s highest court.

The promotion of Justice Rehn-
quist and nomination of Judge An-
tonin Scalia of the U.S. Court of Ap-
peals here is “one of the most
significant decisions” of the Reagan
presidency, a senior administration
official said. ,

“These appointments are ones

see COURT, page 8A
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which I think will have enormous
influence on the direction of the
court over many years,” said the of-
ficial, who spoke on condition that he
not be identified.

If the Senate confirms Judge
Scalia’s nomination, he will, at 50,
become the youngest member of the
Supreme Court. Mr. Reagan’s only
other appointment to the court is
Sandra Day O’Connor, who is 56.

“We are putting on the court today
a judicial philosopher [Mr. Scalia]
... who shares the president’s phi-
losophy and is young enough to re-
main on the court many, many
years,” the official said.

On Capitol Hill, the new ap-
pointments received an en-
dorsement from Sen. Strom Thur-
mond, the South Carolina
Republican who heads the Judiciary
Committee.

He called Justice Rehnquist a
“logical appointment” — a fairly
young man and a “true scholar” who
shares the views of the White House.

“He will make an outstanding
chief justice,” Mr. Thurmond said in
a speech on the Senate floor shortly
after the announcement.

Mr. Thurmond, 83, later said he
“had a feeling” the 78-year-old Jus-
tice Burger would resign because he
was carrying a heavy load and
“looked very tired.” ,

Senate Majority Leader Robert
Dole predicted early action on the
nominations. :

“During his tenure on the Su-
preme Court, he has helped to define
the court’s proper role in the federal
government,” Mr. Dole said of Jus-
tice Rehnquist. “And I am confident
that in his new position he will con-
tinue to adhere to these principles of
judicial restraint?”

Sen. Alan Cranston, California
Democrat, made it clear that Justice
Rehnquist will face some tough
questions during his confirmation

hearings.

“I have grave doubts whether
someone with the extreme right-
wing views of Justice Rehnquist can
properly manage the court as chief
justice,” Mr. Cranston said.

The White House began its search
for a new chief justice May 27, when
Justice Burger told the president in
a personal visit that he wanted to
devote full time to the Commission
on the Bicentennial of the U.S. Con-
stitution.

Administration officials denied

‘that Justice Burger was pressured

to resign to allow the president to
make a new, younger appointment to
the court.

Mr. Reagan on May 29 asked At-
torney General Edwin Meese, White
House “hief of Staff Donald Regan
and White House Counsel Peter Wal-
lison to draw up a list of candidates
for the nation’s highest judiciary
post.

The president asked that the can-
didates be either Supreme Court as-
sociate justices or judges from
lower courts. Administration offi-
cials refused to discuss other candi-
dates on the list, which included be-
tween 10 and 15 names.

Mr. Reagan received synopses of
the candidates’ legal opinions and
other writings reflective of their
philosophies.

Justice Rehnquist, who was the
president’s first choice for the chief
Jjusticeship, accepted Mr. Reagan’s
job offer June 12, according to the
administration official.

Judge Scalia also was Mr. Rea-
gan’s first choice to fill the court seat
Justice Rehnquist will vacate. The
president asked Judge Scalia to
accept the nomination Monday af-
ternoon, and he did so on the spot.

White House officials denied that
Judge Scalia had to pass a “litmus
test” on abortion or other specific
issues of major importance to the
administration. Instead, the pres-
ident was interested in the judge’s
“overall philosophy” based on the
body of his work, according to a

senior official.

In his four years as a federal ap-
peals judge, Judge Scalia has not
had to rule on an abortion case.

Mr. Reagan was especially im-
pressed with Judge Scalia’s record
on judicial restraint, in which the
courts defer to the elected branches
of government instead of overturn-
ing or modifying laws, the official
said.

Judge Scalia called the opportu-
nity to serve on the Supreme Court
“the culmination of a dream.”

Mr. Reagan entered the White
House press room at 2 p.m. yester-
day, accompanied by Justices

. Burger and Rehnquist and Judge

Scalia.

Justice Burger said he plans to
step down July 10, if Justice Rehn-
quisthas been confirmed by the Sen-
ate Judiciary Committee. The Scalia
nomination will be forwarded to the
Senate after action on the Rehnquist
nomination.

Court observers said Mr. Burger
will be remembered for his efforts to
limit the scope of many of the de-
cisions handed down by the liberal
court headed by his precedessor,
Earl Warren.

Many of those decisions involved
the rights of criminal defendants
and latitude allowed to law en-
forcement.

Mr. Burger sought to impose lim-
its on the power of the judicial
branch to legisiate through the inter-
pretation of law.

Justice O’Connor, appointed by
Mr. Reagan in 1981, is the first
woman to serve on the high court.
The presence of three Reagan
choices on the Supreme Court —
with the possibility that three other
justices in their 70s might soon re-
tire — has given the president the
opportunity to place a conservative
mark on the court for perhaps 20
years after his second term ends.

The president praised all three
judges in the highest terms. He said
of Justice Burger, “He has led the
Supreme Court for 17 years, a time

of great change and yet a period alsg
of consolidation and stability ip the
decisions of the court. Under Justice
Burger’s guidance, the court has $:-
mained faithful to precedent whilest
sought out the principles that under-
lay the framer’s [of the Constitution]
words.”

Mr. Reagan said Justice Rehn-
quist has served with great distinc-
tion and skill since 1971. At 61, Jus-
tice Rehnquist is the same age
Justice Burger was when he was
nominated 17 years ago.

“He is noted for his intellectual
power, the lucidity of his opinions
and the respect he enjoys among his
colleagues,” Mr. Reagan said of the
man he nominated as chief justice.

Mr. Reagan said Judge Scalia, an
appellate judge here since 1982, is
noted for the force of his intellect,
personal energy and the depth of his
understanding of constitutional ju-
risprudence.

Justice Burger said one thing he
did not accomplish was his goal of
the creation of a new intermediate
court, a measure now before Con-
gress, to take cases from the over-
loaded calendar of the Supreme
Court.

“There are nearly 100 filings a
week and we have got to have some
relief,” Justice Burger said. “I’'m
surprised someone hasn’t fallen
down with coronary thrombosis. I
have been logging 105 hours a week.
I can do 90 hours, but at my age. . ”

Justice Burger said the court has
not become more divided under his
stewardship. “You have nine people
there for an interchange, and it goes
on all the time,” he said. “We can
disagree in a civilized way, and we
do”

Neither Justice Rehnquist nor
Judge Scalia would answer ques-
tions of substance, pleading that
they would be questioned by the Sen-
ate Judiciary Committee in the con-
firmation process. Judge Scalia said
he had no idea what the screening
process was by which he was cho-
sen.
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_which I think will have enormous
influence on the direction of the
court over many years,” said the of-
ficial, who spoke on condition that he
not be identified.

If the Senate confirms Judge
Scalia’s nomination, he will, at S0,
become the youngest member of the
Supreme Court. Mr. Reagan's only
other appointment to the court is
Sandra Day O’Connor, who is 56.

“We are putting on the court today
a judicial philosopher [Mr. Scalia]

{ ... who shares the president’s phi-

| losophy and is young enough to re-

] main on the court many, many
years,’ the official said.

[ On Capitol Hill, the new ap-
pointments received an en-
dorsement from Sen. Strom Thur-
mond, the South Carolina
Republican who heads the Judiciary
Committee.

He called Justice Rehnquist a
“logical "appoiftment” — a fairly
young man and a “trie scholar” who
shares the views of the White House.

“He will make an outstanding
chief justice,” Mr. Thurmond said in
a speech on the Senate floor shortly
after the announcement.

Mr. Thurmond, 83, later said he
“had a feeling” the 78-year-old Jus-
tice Burger would resign because he
was carrying a heavy load and
“looked very tired”

Senate Majority Leader Robert
Dole predicted early action on the
nominations.

“During his tenure on the Su-
preme Court, he has helped to define
the court’s proper role in the federal
government,” Mr. Dole said of Jus-
tice Rehnquist. “And I am confident
that in his new position he will con-
tinue to adhere to these principles of
judicial restraint”

Sen. Alan Cranston, California
Democrat, made it clear that Justice
Rehnquist will face some tough
questions during his confirmation

hearings.

“I have grave doubts whether
someone with the extreme right-
wing views of Justice Rehnquist can
properly manage the court as chief
justice,” Mr. Cranston said.

The White House began its search
for a new chief justice May 27, when
Justice Burger told the president in
a personal visit that he wanted to
devote full time to the Commission
on the Bicentennial of the U.S. Con-
stitution. _

Administration- ‘0fficials denied

‘that Justice Burger was pressured

to resign to allow the president to
make a new; younger appointment to

" the court.

Mr. Reagan on May 29 asked At-
torney General Edwin Meese, White
House Chief of Staff Donald Regan
and White House Counsel Peter Wal-
lison to draw up a list of candidates
for the nation’s highest judiciary
post.

The president asked that the can-
didates be either Supreme Court as-
sociate justices or judges from
lower courts. Administration offi-
cials refused to discuss other candi-
dates on the list, which included be-
tween 10 and 15 names.

Mr. Reagan received synopses of
the candidates’ legal opinions and
other writings reflective of their
philosophies.

Justice Rehnquist, who was the
president’s first choice for the chief
justiceship, accepted Mr. Reagan’s
job offer June 12, according to the

"administration official.

Judge Scalia also was Mr. Rea-
gan’s first choice to fill the court seat
Justice Rehnquist will vacate. The
president asked Judge Scalia to
accept the nomination Monday af-
ternoon, and he did so on the spot.

White House officials denied that
Judge Scalia had to pass a “litmus
test” on abortion or other specific
issues of major importance to the
administration. Instead, the pres-
ident was interested in the judge’s
“overall philosophy’ based on the
body of his work, according to a

senior official.

In his four years as a federal ap-
peals judge, Judge Scalia has not
had to rule on an abortion case.

Mr. Reagan was especially im-
pressed with Judge Scalia’s record
on judicial restraint, in which the
courts defer to the elected branches
of government instead of overturn-
ingdor modifying laws, the official
sai

Jﬁdge Scalia calied the opportu-

- nity to serve on the Supreme Court

“the culmination of a dream.”

Mr. Reagan entered the White
House press room at 2 p.m. yester-
day, accompanied by Justices

. Burger and Rehnquist and Judge

Scalia.

Justice Burger said he plans to
step down July 10, if Justice Rehn-
quist has been confirmed by the Sen-
ate Judiciary Committee. The Scalia
nomination will be forwarded to the
Senate after action on the Rehnquist
nomination.

Court observers said Mr. Burger
will be remembered for his efforts to
limit the scope of many of the de-
cisions handed down by the liberal
court headed by his precedessor,
Earl Warren.

Many of those decisions involved
the rights of criminal defendants
and latitude allowed to law en-
forcement. '

Mr. Burger sought to impose lim-
its on the power of the judicial
branch to legislate through the inter-
pretation of law.

Justice O’Connor, appointed by
Mr. Reagan in 1981, is the first
woman to serve on the high court.
The presence of three Reagan
choices on the Supreme Court —
with the possibility that three other
justices in their 70s might soon re-
tire — has given the president the
opportunity to place a conservative
mark on the court for perhaps 20
years after his second term ends.

The president praised all three
judges in the highest terms. He said
of Justice Burger, “He has led the
Supreme Court for 17 years, a time

of great change and yet a period also
of consolidation and stability in the
decisions of the court. Under Justice
Burger’s guidance, the court has re-
mained faithful to precedent while it
sought out the principles that under-
lay the framer’s [of the Constitution)
words.”

Mr. Reagan said Justice Rehn-
quist has served with great distinc-
tion and skill since 1971. At 61, Jus-
tice Rehnquist is the same age
Justice Burger was when he was
nominated 17 years ago.

“He is noted for his intellectual
power, the lucidity of his opinions
and the respect he enjoys among his
colleagues,” Mr. Reagan said of the
man he nominated as chief justice.

Mr. Reagan said Judge Scalia, an
appellate judge here since 1982, is
noted for the force of his intellect,
personal energy and the depth of his
understanding of constitutional ju-
risprudence.

Justice Burger said one thing he
did not accomplish was his goal of
the creation of a new intermediate
court, a measure now before Con-
gress, to take cases from the over-
loaded calendar of the Supreme
Court.

“There are nearly 100 filings a
week and we have got to have some
relief,” Justice Burger said. “I'm
surprised someone hasn’t fallen
down with coronary thrombosis. I
have been logging 105 hours a week.
I can do 90 hours, but at my age. ..

Justice Burger said the court has
not become more divided under his
stewardship. “You have nine people
there for an interchange, and it goes
on all the time,” he said. “We can
disagree in a civilized way, and we
do”

Neither Justice Rehnquist nor
Judge Scalia would answer ques-
tions of substance, pleading that
they would be questioned by the Sen-
ate Judiciary Committee in the con-
firmation process. Judge Scalia said
he had no idea what the screening
process was by which he was cho-
sen.
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Reagan Relied
On His Instincts

. By David Hoffman

Washington Post Staff Writer

When Associate Justice William H,
Rehnquist arrived at the Oval Office last
Thursday for an interview with Pres-
ident Reagan, the team of three top ad-
ministration officials who had been se-
cretly searching for a new chief justice
was uncertain what would happen.

The group consisted of White House
chief of staff Donald T. Regan, White
House counsel Peter J. Wallison and
Attorney General Edwin Meese Il

" They had come to a “consensus,” as one

recalled it, that Rehnquist was the best

" choice to lead the Supreme Court,

Rehnquist was the first candidate Rea-
gan had wanted to interview.

After talking with Rehnquist about
his health, about his willingness to serve
and about his legal philosophy, but not
about specific cases or issues such as
abortion, Reagan surprised his advisers
by offering Rehnquist the position on
the spot. “He liked the answers,” re-
called a White House official who par-
ticipated.

Thus Reagan completed the selection
of a nominee to be the 16th Chief Jus-
tice of the United States in a matter of
days by relying on his own broad prin-
ciples, one interview and a minimum of
written material, including a digest of
Rehnquist opinions and some newspaper
and magazine articles about the court,
White House officials said.

In selecting Rehnquist, they added,
Reagan’s primary goal was a chief jus-

See DECISION, A14, Col. 1







“I didn't know what would hap-
pen,” recalled one of them, “wheth-
er he would decide on Rehnquist or
say continue the process. At the
meeting he liked Rehnquist a good
deal. The president made inquiries
generally . . . how he saw the direc-
tion of the court, how he felt he
could deal with the job.”

When Rehnquist accepted the
president’s offer and left the White
House, Reagan then turned to a
short list of other candidates to find
a successor for him. Again, he set-
tled on one candidate, Scalia, and

invited him to the Oval Office for an
interview, at which he offered him
the job on the spot. Again, officials
said, Reagan was impressed with
Scalia’s general agreement about a
philosophy of “judicial restraint” and
did not question him about specific
cases or opinions.

In May, Burger told administra-
tion officials that he would wait for
a White House signal about the an-

‘nouncement. That signal went out

yesterday when Regan telephoned,
asking him to come to the White
House for the announcement.
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son clerk himself. Jackson often visited the West Coast,
particularly to attend the meetings of San Francisco’s
all-male Bohemian Club that were held each summer on
the banks of the Russian River. In August 1951, he

_ stopped by Neal’s office for a visit.

Jackson, a 1941 appointee of President Franklin D.
Roosevelt who grew more conservative in his later
years, and Rehnquist, a World War II veteran who was
to graduate that winter, hit it off well. By fall, law firms
in California, New -Mexico and Arizona had offered
Rehnquist jobs, but he had his eyes on the court. He
wrote Jackson to ask if the justice might make his mind
up sooner rather than later.

Jackson offered him the job Dec. 4, 1951. “I felt at

. our talk at Stanford that you and I would get along pret-
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ty well together,” Jackson wrote, “and, if we can make
proper arrangements, I will be glad to take you on.”

After some mixed signals over when he would take
his bar exams, Rehnquist began his' 18-month stint in
January 1952, plunging into the work of doing research
for the justice’s opinions and writing “cert memos”—
summaries of cases for which “certiorari” or Supreme
Court review was being sought.

Rehnquist’s fellow clerk for much of this period was
Donald Cronson, later an international lawyer, who, the
Jackson papers suggest, was the in-house.liberal while
Rehnquist was the resident conservative. Each stated
his own views plainly and bluntly. Jackson seemis to
have welcomed the philosophical debate. .

‘Separate but Equal’ Issue

During the 1971 Senate debate over Rehnquist’s

~ confirmation, one of his memos, “A Random Thought on

the Segregation Cases,” became an issue because of its
outspoken support of the old “separate but equal” doc-
trine. Rehnquist blunted the criticism with a letter to
Senate Judiciary Committee Chairman James 0.___East-
land (D-Miss.). Rehnquist said his best recollection was
that the memo was prepared at Jackson’s request for a

£ conference with the other justices and that it reflected

- Jackson’s views, not his own.

Rehnquist concluded the letter by stating that while
Jackson “did expect his clerks to make recommenda-
‘ tions based on their memoranda as to whether certio-
rari should be granted or denied, he very definitely did
not either expect or welcome the incorporation. by a

clerk of his own philosophical view of how a case should '

be decided.”

Efforts to reach Rehnquist for comment Friday were
unsuccessful ‘but the Jackson papers appear to contra-
. dict this. Both Rehnquxst and Cronson frequently ex-

W pressed their own views of a case, without any sign of
¢ dlsapproval from Jackson. Rehnquist’s memos, in par-

ticular, are full of personal observations and philosoph-
féal suggestions as to how a case should be decided.

In 1952, for instance, before the court convened for
its new term in October, Cronson sent Jackson a memo
concerning the plight of a man who had been impris-
oned on Ellis Island for nearly two years without a hear-
in

lsI‘he man, Ignatz Mezei, had lived in the United

- States for 25 years, but he had gone to Europe to try to

visit his dying mother in Romania and was seeking to .
return to his family in Buffalo when immigration author- -
‘7 {tles stopped him. The government had classified him as

8 security risk, but refused to disclose its reasons. It
took the position that, as an excludable alien, Mezei had
“no rights” and that he could be held in executive cus-

‘i;_ tody indefinitetv
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" Plications of the case. He protested that 1t the govern

ment’s position were upheld, it would amount to a mod
ern-day version of the “lettre de cachet” whereby the
French monarchy imprisoned people without a trial.
-Rehnquist countered with a memo to Jackson tha
began by saying he was submitting “these reflections
. « . in great deference, seeing they are contrary to the
views of my coworker [Cronson), and also to some o;
the views which you expressed” in an earlier case in

volving immigration law.

Seventeen other countries had refused to take Meze
after he was deemed unacceptable here, but Rehnquis
saw nothing illegal or even lamentable in the plight o;
the man facing life on Ellis Island.

. (When we come to this guy, who seeks entry
under the provisions of the general immigration law, |
have some trouble crying,” Rehnquist wrote. “I thinl
Congress . . . has provided that this man was properly
excludible [sic]. That it had the power to do so I have
not the slightest doubt . ... If Congress plainly saic
that all aliens with green hair shall be excluded, I know

.- of nothing in the Constitution which would preven
* them...

“This alien is detained on Ellis Island by the govern:
ment simply because he is unable to go to any othe:
country,” Rehnquist concluded. “He is perfectly free tc
get on the first outbound boat that comes along . . . . ]
think the government is right.”

The court, in a 5-to-4 decision, held that Mezei coulc
be detained indefinitely—but there was a blistering
dissent from Jackson. Evidently unimpressed by Rehn-
quist’s views, he derided the government’s assessment
of Mezei, a 56-year-old cabinetmaker, as a grave secu-
rity risk, “a Hercules who might pull down the pillars of
our temple.” Mezei, the justice said, “must have beer
astonished to find himself suddenly putting the govern-

. ment of the United States in such fear that it was afraid
“ to tell him why it was afraid of him.”

Moreover, Jackson, who had been chief counsel for
the United States at the Nuremberg trials after World
War II, said the government’s legal arguments re-

.. minded him of Nazi Germany.

“Quite unconsciously, I am sure, the government’s

. theory of ‘safekeeping’ without disclosure to the victim
W -of charges, evidence, informers or reasons, even in an

administrative proceeding, has unmistakable overtones
of the ‘protective custody’ of the Nazis more than of
any detaining procedure known to the common law,’
Jackson wrote. A

Mezei, who had been temporarily free on bond, was
sent back to Ellis Island following the March 16, 1953,
ruling, but the Justice Department paroled him in Au-

. gust 1954,

There is no indication that Jackson ‘was displeasec

"' with Rehnquist for presenting his opinions—and nc
. indication that the clerk was dissuaded from serving

them up.

In 2 memo commenting on three lawsuits by basebal
players against the major leagues for alleged violations
of the Sherman Act,” Rehnquist made plain that he
thought the sport should be exempt from the antitrus:

. laws. “Before makmg any recommendation,” he wrot¢
- Jackaon, “I feel it is only fair to lay bare my strong per
+ sonal animus in these cases .

. Ieel 1_nstmctwely that
baseball, like other sports, is sui generis, and not suit
ably regulated either by a bunch of lawyers in the Jus
tice Department or by a bunch of shyster lawyers stir
ring up triple damage suits.”

A case involving federal lobbying law, U.S. v. Harriss
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The Rosenberg case, hile, kept coming back,
prolonging the 1083 tarm untlk the couple was finally
exucuted, At one point, Rehnquist volced annoyance
with the repeated petltions. .

“After the antica that ptrs [the petitloners] have been
through in the interim between their last petition here
and the present time, { think I would recoramend a deny
if the trisl judge had refused them a heating on allega-
tions that they had been put on the rack befare trial,” he

" wrote. “Fortunately for my sense of judicial impartial-

ity, 1 am not called upon to make a recommendation in
such an extreme case; the case which they present is
one which even a sympathetic listener would be con-
strained to deny on the merits.” B

The Jackson papers have been at the Library of Con-

gress for less than two years. The only Rehnquist

. memo among them that came to light during his 1971
confirmation proceedings was the one dealing with
“separate but equal® doctrine.

Rehnquist authored two others dealing with black
voting rights in Texas, one of which said “it is about
time the court faced the fact that the white people in
the South don’t like the colored people,” This one, the
complete text shows, is identified by Rehnquist as a
statement of Jackson’s ideas, “the ideas which you ex-
pressed last week,” but Dennis Hutchinson, a Jackson
scholar from the University of Chicago, said he does not
think Jackson ever would have made-such a remark.

“That's {Relinquist’s] way of casting Jackson’s ideas,”
Hutchinson said in a telephone interview. *1 can imagine

"Jackson saying, ‘look, there is just a personal animosity
between the races in the South,” * Hutchinson said, “but
not, ‘It is about time the court faced the fact that the

white people in the South don't like the colored peo-
ple

The Jackson papers offer what may be another in-
sight into the unsettied controversy over the “separate
but equal” memo. In 1971, Cronson, by then a lawyer
with Mobil Oil, sent a cable saying that the memo had
been prepared at Jackson’s req as a to.a
Cronson memo contending that the -doctrine was
wrong, Cronson also said that much of the memo Rehn-
quist signed was actually “the result of my suggestions”

_ and probably “more mine than” Rehnquist’s.

Other memos'in the Jackson collection, such as those
an the Mezei case, show, however, that Cronson and
Rehnquist sometimes submitted competing memos, and
when they collaborated, they made their collaboration
plain. For example, a memo on an antitrust case involv-
ing the New Orleans Times-Picayune was clearly la-
beled as a joint product, with the section Cronson wrote
marked “DC” and the Rehnquist section prefaced, “The
next type you see will be that of WHR.” B

There were no such distinctions in the “separate but
equal” memo that Rehnquist initialed.

Rehnquist finished his clerkship with Jackson in July
1953 and went to Arizona to begin private practice. But
he still exchanged letters with “the Bose” One of them
expressed disappointment with President Dwight D.
Eisenh 's 1953 ination of Ear] Warren as chief
justice,

“Most everyone here was quite disappointed by the
nomination of Warren to the Chief Justiceship,” Rehn-
quist wrote Jackson in the spring of 1964 after Warren
had been confirmed. “(P)erhape this is unfair to the
man, since there certainly is no affirmative blot on the
recard. But I cannot help choking every time I hear the
line peddied by, among others, Time magazine, to the

" effect that ‘what the court really needs is not somucha -

lawyer as an administrator and conciliator.” .

“What the court really needs,“ Rehnquist declared,

. %8 a chief justice; an ability to handle the administrative

. side and ¢o compromise dissidence would be an asset to

“‘an ahle, experienced lawyer in the job, but they certain-

“ly are no substitute for some experience in the forums
whose actions he is called on to review, nor for the abil-
ity to think and write about law.

T think the few opinions of Warren's I have seen
have not been very good,” Rehnquist added, “but I don’t
suppose one should hold that against him; maybe writ-

. ing opinions is an art for which the knack is acquired.”

Staff reseascher Jamss Schuwartz contributed to this

Fly....’”In it dnd a companion memo, he argued

" that it had become too easy for prisoners to g0 to fed-

eral court with charges of maltreatment at the hands of
the states.

“In the fields of Liberty as well as property, the states
must be left to work out their destinies within broad
limits,” Rghnqusst said. “If innocent peaple are regularly
gent to jail, this ct or other federal cts may intervene;
but subJ:ect to that limitation, there is no more xeasm;
fgr malung this ct or other federal cts into a ‘super legal
aid saciety’ than there was for elevating the dactrine of
freedom of contract into a constitutional principle.”

‘Relax the Federal Grip’

His belief that the Supreme Court should “relax the
federal grip on state criminal justice” was also evident
mStcmv.ququﬁ.inwhichastatejuryhadfound
three men'gmltv of murdering a Reader’s Digest truck
dnyer during a 1950 robbery. The evidence included
written confessions from two of the men, but their at-
torneys ded that the stat had been beaten
out of them.

The de{endants did not testify, but the prison doctor
who examined them reported that the one who did not
c9qf§ss had a broken rib and bruises and ahrasions on
his side. Another had “bruises on the chest, stomach,
nght arm, and both buttocks.” The third had a bruise on
his right arm, The two who confessed did so after about
12 hours of interrogation over a 32-hour period. All
three were sentenced to death. | !

Cronson said he found it “imposaible to reach any
other conclusion than that these guys were beat up,”
bu_t Rehnquist argued that there was plenty of other
eyxdence to sustain the convictions even if the confes-
sions were inadmissible. The rule of “harmless error,”
he argued, should be applied, The defendants had not
taken the stand in their own behalf and almost alf their
efforts were aimed at showing that the confessions had
been ceerced.

“On t_.his state of the record,” Rehnquist wrote, “the
conclusion must be that the admission of the confes-
sions was not prejudicial in any rational meaning of that
word . . .. The recent eagerness of this court to seize
upon coerced confessions is reflected in the trial below.
:l‘he defendants, instead of attempting to prove their

innocence, devoted their time to proving the confes-
sions were coerced. The ivory-tower jurisprudence of
the quhy-Ruﬂedge era [Justices Francis W. Murphy
and Wiley B. Rutledge were liberal Rooseveit appoin-

" tees, both of whom died in 1949] has weakened local

law gnfforcgmeat, and if this case is an indication, has
saved few innocent men. It has been a boon to smart
criminal lawyers, and has supplied this court with a-
number of cases, Let's_ hope it has come to an end.”

The court, in an opinion written by Jackson, upheld
the convictions,
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