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In the present case, no one disputed the 127 Ariz. 130 
fact that the Mohave County ·Miner was ·-a · · ---- ·_ STATE _of Arizona. AppeJJee, 
newspaper of "general circulation" in Mo- v. 
have Valley. It contained news of interest Monte Ray BROOKS, AppelJant. 
to the people of that area, and the breadth 
of its advertisers was certainly indicative of No. 1. CA-CR 4299. 
the diversity of its subscribers. While the Court of Appeals of Arizona, 
circulation of the Miner was much Jess than Division 1, 
the Mohave Vailey News, it was not so Department B. 
limited as to disqualify it as a newspaper of S 
"general circulation". Compare, for exam-

ept. 9, 1980. 

ple, the case of Moore v. State, 553 P.2d 8, Rehearing Denied Oct. 9, 1980. 

21-22 (Alaska 1976), where a newspaper 
with a circulat~on of only 130 in a town of 
3,500 was deemed to be one of "general 
circulation" because "the number of read-

. ers, albeit smaII, was not so insignificant 
that the newspaper would fail to reach a 
dive~e group of people in the community." 
Consequently, under these authorities and 
the facts before us, we hold as a matter of 
Jaw, that inl:968 the Mohave County Miner 
was a newspaper of "general circulation" in 
the Bullhead City-Mohave Valley area. 

Defendant was convicted before the 
Superior Court, Maricopa County, Cause 
Number CR-105126, Philip W. Marquardt, 
J., of armed robbery, and defendant appeal-
ed. The Court of Appeals, O'Connor, J., 
held that: (1) determination that defend-
ant's confession was voluntarily made and 
was not product of threat, force, or other 
coercive conduct was supported by substan-
tial evidence; (2) defendant's confession 
was admissible through police officer's tes-
timony, notwithstanding that confession 

[5] The clear purpose or" A.RS. § 11- 822 had not been taped and that notes taken 
is to give notice to interested parties and during interrogation had been destroyed; 
aJlow them an ·opportunity to be heard. (3) investigative stop of automobile in 

;;,~~ See Hart \-. Bayless. While publication in wh;ch defendant was occupant wru; :-easona-
,.. ... ~ ., ' •" both newspapers may have been preferable ble; (4) police had probable cause for arrest 
~ -~ 1.t • in principle, we hold that the notice require- of occupants of automobile for robbery at 

.:. .... _ .. 

' ,., 
-:, 

. , I 

{ 

§Ij: . , ~ ment is satisfied by publication in only one restaurant; (5) action of police officer in 
~~.::- ~ .. newspaper when it qualifies as one of "gen- removing pile of coats on back seat of car 1 t 
~:9------~- .. '·---~~ era] circulatio~'._ in both locales • . _ .· _ . .-. was reasonabl_e ?.nd supporteq by probable ____ .-.. . _,_J . __ -~- ·- ·-· t 
::on~ :-:.'.'T..c•-"'-·,·:•..;_· --=--~--:::-;;:;;~~""'--'-·;.-~~7~-=:..:...,_:,..:-· ·- ·,. --:.=':ciuse· ':{6f-sectiorr""'o"r "iii!e-ilslin;-·1'ac"t.ors-"'fo"::c;-;- .. -··> _;:~.:-~J - . T'.: ~:i::~:-; 
~ :~',_ .-. :': -~--_;·c:~~ ·.··.-::-::.-: Beca~se appellees' .o:her arguments' were ··· . be co~side~~d by trial judge in determining-. - . --::;:-:c-... - -.-f-· -~-. -'. --.:~ 

· ·· not ~ecided by the trial court, we reverse admissibility of confession did not require ~ · -- ·-
. the ~udgment_ and ~emand ~or fu:the~ ~ro- !hat instruction be given t~ jury in_corporat- ~ ·; · '~ 

ceedmgs not mcons,stent with this opinion. mg aII ~uch factor~; (7) mstr~ctions ade- J _.it 
quately instructed Jury concerning defend- ] ;~.: r. 

-· FROEB, P. J., and DONOFRIO, J., con- ant's position that he was not present at :I 
cur. commission of offense and that he did not l 

confess; (8) instruction which failed to in- ·' 
form jury what effect it should give to · 
alleged failure of police to permit defend- . 

,. 

ant to contact attorney during his interro- '~ 
gation was not fundamental error; and (9) ~ 
rule prescribing 120-<lay speedy trial period 
for commencement of trial and defendant's 
constitutional right to speedy trial were not 
violated. 

Affirmed . . 
• ' 
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STATE v. BROOKS Ariz. 625 
Clteas,Arlz.App..618 P.2d624 

J. Criminal Law ¢::>531(1) 
Confessions are deemed to be · prima 

facie involuntary and burden· is ori state _to _ 
show that they were freely and voluntarily 
made, and were not product of physical or 
psychological coercion. 

2. Criminal Law cs::=, 1158(4) 

Trial court's determination of admissi­
bility of confession will not be upset on 
appeal in absence of clear and manifest 
error. 

3. Criminal Law e::.517.2(1) 
If defendant requested attorney and 

was not allowed to contact one, his confes­
~ion was involuntary and should not have 

· been admitted. 

4. Criminal Law ¢::>J.158(4) 
Trial court's determination that state­

ments of accused to police were made vol­
untarily will·not be disturbed on appe_al if it 
is supported by substantial evidence. 

5. Criminal Law e::>531(3) 
Determination that defendant's confes-

report by interrogating police officer from 
notes taken during interrogation, was ad­
missible into evidence through officer's tes­
timony ~t trial, where officer complied with 
provisio11s of court rule in substantially in­
corporating confession into formal report · 
from notes, there was no evidence of bad 
faith on part of state in destruction of 
notes, and there was no evidence that de­
f endant wall prejudiced thereby. · 17 A.R.S. 
Rules of Criminal Procedure, Rule 15.4, 
subd. a(2). 

8. Arrest ¢:::>63.5(4) 
Investigative stop will be deemed rea­

sonable where officer demonstrates som·e 
basis from which court can determine that 
police were not arbitrary or harassing. 

9. Arrest ¢::>63.5(2) 
Even if officer lacks probable cause to 

· arrest, investigative stop will be upheld 
where facts and circumstances warrant 
stop, and scope of intrusion is reasonably 
related to circumstances. 

10. Arrest ¢=63.5(6) 

. sion to involvement in armed robbery was Evidence in prosecution for armed rob­
voluntarily made and was not product of bery supported determination that investi­
threats, forr. ~, or other coercive conduct was gative stop of automobile in which defend-

. supported by substantial evi_dence. ant was occupant when automob:l~ was 
leaving parking lot of apartment complex 

6. Criminal Law ll:=412(4) short distance from robbery was warranted, 
Evidence in prosecution for armed rob- and that scope of intrusion was reasonably 

J . bery was sufficient to . support determina- related to circumstances, and thus that in-
·- __ L ... ____ ~ . tion that police officer's notes taken during · vestigative stop was reasonable in connec- . 
f:~'-.r:~ -::_:._~ ~...,:~":-~Z'.--:,,,7in~h·ogaiior6 if.:.defon-da-nt-;=;:_which:-·htf-l_lsed--~ tion:-wi~~rob~ry.~:;.:p ,S.C;k.Const.-Arnend;7;.;_:..::.::-::.:.::.-..:.=-

' to refresh his memory while preparing de- 4. · · · · · · ·- · ·· ~- - ·· · ··-··7· · · · .-::·· : 

-l 
I 
l 
I 
J 
I 

partmental report, were substantially incor- ll. Arrest e=6a.4(12) 
porated into departmental report, and, thus, 
that interrogating officer, who destroyed 
notes after departmental report was pre­
pared, had complied with court rule provid­
ing that handwritten notes which are sub­
stantially incorporated into formal report 
"shall no longer themselves be considered 
statement." 17 A.RS. Rules of Criminal 
Procedure, Rule 15.4, subd. a(2). 

7. Criminal Law G:=>517(7) 
Defendant's confession to armed rob­

bery, which was not taped nor reduced to 
signed written statement by defendant, but 
which was incorporated into departmental 

618 P.2d-H 

Police officers possessed probable cause 
for arrest of occupants of automobile for 
robbery at restaurant where automobile 
was stopped pursuant to investigative stop 
while exiting parking lot of apartment com­
plex located short distance from robbery, 
police officer knew that other robberies had 
been committed in area by white man and 
black man and that other robberies had 
been ·committed by men wearing ski masks 
and carrying sawed-off shotguns, and 
white and black occupants of car, ski hats, 
gloves and nylon stocking, were seen in 
plain view. U.S.C.A.Const. Amend. 4. 



'"" ;1~1r,;.~; 
~1?.· . ;.,-~i l . l 
:.;;: 1in 
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<~i 12. Arrest G:>63.5(9) dcr all the circumstances," but failure to J -• · 
>iHI Action of police officer, after investiga- · give such instruction is not fundamental fl /· 
: ;{ !: ~\:~~::p f:~;arroe:~!~:g :rar:;:fa~;!nto~: ;;_~_w;§e~3~~:~;~~9:. :i~d~i~est it. . .;_:; 

: ,•f';\1 moving pile of jackets on back seat of car . :,; 
J:'..f,J :. for purpose of determining whether another 17. Criminal Law <b829(2) :·<:& 

:1 .• : , J1 person may have been hiding under pile, Instructions on presumption of inno- J--:"~ 
~~::-;q and, in moving pile, discovering two sawed- cence and State's burden of proof beyond t ;t 
f JJ.f ! off shotguns was ·reasonable and supported reasonable doubt, on credibility of witness- F_{; 
L~~i~ { ,

1
. . by probable cause in view of officer's suspi- es, and on effect on credibility of prior 

1 
·.~,-. 

·:-.:. •• I · cion that armed robbery had just been com- conviction of felony, given in prosecution l j; 
·~ ~·i1Jf

1
'1 I I . mitted and his concern for his safety and for armed robbery, adequately instructed f..:,;; 

. ff ft:l, U . safety of other officers . . U .S.C.A.~n~t. · jury concerning defendant'~ P_Osition that he f ';~'. 
-~"-::7~In . ·.- . A.mend. 4. · was not present at comm1ss1on of offense ! ~:;, ·~m,r :-=~ ~ ~ ~-
' \:(j JI I j. reasonable belief, based on facts known to Instructions in prosecution for armed 

·· .. ·. f:, i l him, that vehicle contains contraband. robbery which merely stated that jury ·· •. 
• ·,.:;t, !i 11 h Id 'd 11 . ., d ' ·. ' :;,, , l ii . s ou cons1 er a circumstances m eter-
. · "· ·i ! Ii [. 14. Criminal Law ¢::> 394.5(2) . 

. ' ' ii . Criminal defendant who asserts neither mining whether defendant's statement was 
·. ·, i ; i ! 

1

i,, voluntary, including whether defendant 
• : ;- ' r property nor possessory interest in automo-. .__,. · ' ·; ··: H , , · was advised of his right to couns~I and 

-':·,;., ,:::8 · · · < j 1 l !j ; ! bile in which lie was passenger at time of whether he had assistance of counsel when 

._:,:._~._:.:_::_:···,_:.: .... ~.~~~~l.9r!"'.·:~.:-~--.~~-~~;•.·:·,;·~I;·.•• .. :.._~.'.:•:::•.··; . . i )d 11 i· i. . . - ra~ic:ose:;:!:n:;r t:t::;s:r;: i~:7;e;::ze:t he was questioned, failed to inform jury 
- --.~ - ··: · 1' l ' , i ! trial since his Fou,ti, Amendment rights what effect it should give to alleged failure 

. ~ · h W ; of police to permit defendant to contact .)irt.·.:f :.:.·.ff I! j /.ii;/ are not violated. U.S.C . .11..Const. Amend. 4. attorney during his interrogation, but fail-
·.·,-{li~ .,;;;: . .... , 1 1 ; .'.. 15. Criminal Law <b781(4) ure to so inform jury was not fundamental 
~i:l~~ .• Yi'. j!J j : Section of statute hinging admissibility error inasm.uch as defendant did not re-

·

:.~.~~~-{'. -~~~_~{_.; -: _-: __ ·:_·_.:.i _·;_[.· Ji/! 1\,.J::; ::,~:~~::~.inw~~~i~~~t~~os;:c~~;t :: ~~· quest instruction on effect of denial of re-
"" - . - ~ . . , ~ quest for assistanc~ of counsel. A.R.S. 

: · '.i.i:.i.~_t_·.'~-i lt·1•.:1[·t·•. F.~;::G,~.:£~::~{;;,m;1~:;:; ::. i;::~ t:::;t· . 
. , -., ~ ,,,. , all such listed factors; only statutory re- · Defendant was not denied fair trial in · 
:,· _ -_'._h ~f. ~,'.1,: ·. ,!.;.· ',: quirement for J·ury instruction on voluntari- · f d b 'd · - - • prosecution or arme ro bery, cons1 ermg 
J-'-t.:f ];' ii: ness was contained in section of statute 

• , 1 ~ · all circumstances including instructions gi·v-
i. f~l-~~.ti_1!'_; ~ · providing for jury instruction to effect that en a g me t of coun 1 d overwhelming 
tJ:J.i}~J~~l:,t·,· J·ury should give such weight to confession r u n 

5 
se 'an 

1, , - ,,..:,~ • weight of circumstantial evidence against 
i i:;J:;-;:.g 91 j as jury feels it deserves under all circum- d f d 

· }JfJ.i}cyjJl ~i : stances. A.R.S. §§ 13-3988, 13-3988, subds. e en ant. 
,._.:i- -)'-~* l A B ~ft,,~~ ij~ 1 ! , · 20. Criminal Law 4:=577.10(8) 

j'; {Ht~~ :j IG. ~!~~~a~r~:c:7n
7~~~:in:~3

:;!secution tinu~:c:;o;;;~:~~:dro;/~;r:!;::t;~~ c;: 
n.E~ift~; il is fo~ court to include in standard instruc- of which court found extraordinary cii-cum-
H f.t r,;f pf\ /1

1 
tion on voluntariness-with regard to confes-. stanc~s .and that delay was occasioned on 

! · , :.- ~---·.,, ; sion.Janguage from statute hinging admissi- behalf of defendant, resulted in excludable 
t ; Ut; fj r ii } ) rd/hr,· ;I ~ilhity ?f confheslslion_ on its vholun:3rhitnestos ththat dtime frotm 1120-dla7yAspReSedyRtrlial pef cri~ _un; 

] I rn1:n 1: ~n;.:.~;.:. ~e ~::y ;::" t~!secve, un~ p";;,:t: .. :~:, .. s.2,·S~bd. ;::;_4~ ,u::tt 
i I :-Jht t •

1

,: 
~ :;·: r-i-k~ 

·l: ,·r ·t~' : · : · 1r f I · 
:~ :.; ~.- ·• , 1.1 
-::•~ ..... ·-••' -~~,..,,:.:_ 
.:.. .. ,.,;.~;..-p ;~ ~-.i..'.A' ·--.--: . 
'.%'..'¥,"I':~~ ·-,,.:,1'"..,;;. . • . 
~ - - ~ •• - ~l'~ - ~ •~ c..: •. _,;..~, .. 
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. STATE v~ BROOKS -Ariz. 627 
Cite as, Ariz.App~ 618 P.2d 624 

21. Criminal Law e= 1151 
Trial court's exercise of discretion in 

dete~mining -whether to grant continuance 
exch.idable from computation of speedy trial 
period under court rule will not be dis­
turbed absent abuse of discretion. 17 
A.R.S. Rules of Criminal Procedure, Rules 
8.2, subd. b, 8.4, subd. a. 

22. Criminal _Law c8=>590(1) 
Trial court did not abuse its' discretion 

· Robert K. Corbin, Atty. Gen. by William 
J . Schafer, III, Chief Counsel, Crim. Div., 
and Barbara A. Jarrett, Asst. Atty. Gen., 
Phoenix, for appellee. 

Martin & Feldhacker by Gregory H. Mar­
tin, Phoenix, for appellant. 

OPINION 

:.', ;.~z 
_ ... t, 

·'\~ ~:, 
-$~ 
.j;1'.~ 
·-;~t 
:;;i 
~ill· 
-~ 

;f~ :~-.... 
~ 
-~ t~ 
:~ 

"I ~~..:A: 
~.; -~ 
-:~ · in granting continuance to state and in 

finding that extraordinary circumstances· 
existed for continuance for purpose of ex­
clusion from computation of speedy trial 
period where state argued that delay was 
required because of len·gth and complexity 
of hearing on motion to suppress evidence 
a_nd because prosecutor would be outside of 
state for approximately two weeks and 
where defendant did not object to continu-- . 

-,~ 
.~;flf2': 

· A_ppellant, Monte Ray Brooks, was con- -~11 
vi..:ted of armed robbery fol,lowi_~g ~J~i~J. _b):' , ,.~;.,~ ,;;~,;::;;-.:~~Mi 

O'CONNOR, Judge. 

. ance requested. 17 A.R.S. Rules of Crimi- _ 
nal Procedure, Rules 8.2, subd. b, 8.4, subd. 
a. 

jury, and sentenced __ t• ·- sei:ve -~ljears in .the- - ---.-~-, ... ;~~"t.:'.'~~'A": 
--A;izona State · Pris6ri:~ A-timely-not.Jce ·;f ·· .. - "'.7~:::~;-:5-i=--'i.~~%.~;.~ 
appeal was filed . On appeal appellant ar- · Jf.j 
gues: {l) that-the trial court erred in d~ny- ·f)~ 
ing his motion to suppress his · confession; tj 
(2) that the trial court erred in denying his /,i:J 
motion to suppress physical evidence obtain- -~ 
ed at the time of the arrest of appellant; . -'~ 
(3) that the trial court erred in denying his . Jr~ 

23. Criminal Law ¢=>577.10{7) requested jury in~truction on voluntariness; .~k 
Delay of three days in commencement {4) that the trial court erred in denying his 4} 

of trial for armed robbery caused by filing motion to dismiss for failure to comply with ~~!; 
and determination of defendant's motion the provisions of rule 8, Rules of Criminal -:;}; 
for change of judge was cxcludable from Procedure; and (5) that rule 8.6 is unconsti- ;i:J(1 
computation of time for speedy trial as tutional and the trial court misapplied rule -~ 
delay occasioned on behalf of defendant. 8.6, depriving appellant of his constitutional ·_;~ 
_17 A.R.S. Rules of Criminal Procedure, • h ~.:~ 
Rules 8.2, s~bd. b, 8.4, subd. a. rig ts. ,~f:.f' 

The. evidence at trial reveals that in De- _ . __ ____ _.: _ _ ")~ 
·24. Criminal Law es=,577.to(l) ccinber, 1978, police officers we~e · conduct- · · ·· ·-· - --~- '.*ft£._ 

Factors to be conside~ed in det~rmini~g • ~.., ing a "stake-out" of a convenience market ~!-;ill. 
w_hether defendant has been denied consti-
tutional ·right to speedy trial are length of at a Taco Bell restaurant in Mesa, Arizona, 

when they observed two men wearing ski · delay, reason for delay, assertion of right by 
defendant, and actual prejudice to defend- masks and heavy coats and carrying what 

AR S Co A § ·24 u·s c A appeared to be sawed-off shotguns enter . ant. . . . nst. rt. 2, ; . . . . 
Const. Amend. 6. the Taco Bell restaurant. Through his bin-

oculars, one of the officers observed one of 
25. Criminal Law e::>577J5(1) 

the individuals jump over the service coun­
Defendant's federal and state constitu- ter in the restaurant and go to the back of 

tional right to speedy trial were not violat- the restaurant. Shortly thereafter, the in­
ed by commencement of trial within six 
m th f d f d t ' . t h dividuals left the Taco Bell restaurant, run-on s o e en an s arra1gnmen ·w ere 
59 days of such period were delays caused ning through a parking lot, an adjacent 
by and on behalf of defendant, defendant field, and towards a parking lot of an apart­
did not object to · 28-<lay continuance · re: -. ment .complex north of the Taco. Bell. The . 
quested by State, and no actual prejudice to officer notified other police in the vicinity 
de_fendant had been demonstrated. A.R.S. · of the suspected robbery, and requested 
Const. Art. 2, § 24; U.S.C.A.Const. Amend. that they seal off all avenues of escape. He 
6. then headed in his own vehicle towards the 



, • e\. ~ ~~-, .. -- ~ ·,t;;./;, . , . -,,...,_:c• ~!(' .. ,·>.-•:!t 'S . ·;, ..-;: >·, -",> -.•.~ ·• .,.. , , . ·••- ~Q~~~ll •ltj , -
;Jl!i 

:~. ;ru11
1 ; -. • 11 apartment complex_ A, he approached the The officer also testified that defendant did 

;~14:j,
1
! apartment complex, he observed a faded, not appear to have been drinking and he 
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. ~1

1
, blue Ford Mustang, 1965 or 1966 model, was coherent. Two days later, detective 

. t!f!j i 
I 

northbound on the street which had access Casillas spoke to the appellant again, after 
i '.tJijf i. to the apartment complex parking lot. At giving him his Miranda warnings again. At 
. j :lfI.J I l; that time the officer believed it was the the second interview, the officer stated that , . J~;?I i , vehicle which the robbery suspects were appellant reaffirmed bis confession, and 
. ;·,s; i I using. The vehicle was traveling approxi- added some details to his original state-; t!{ i I mately 40 to 45 miles per hour in a 25 mile ment. The statements were not taped, nor :ll J I per hour zone. The officer . pursued the would appellant_ agree to sign a written 

--i~-:-i, 
1 

blue Mustang and radioed to other patrol statement. 

-,.1.d<.~ 

I 

l . 

•i!f L i : units in the area for assistance. Another A · 11 t te ff d th th h d 
:~"!iH l · officer joined in the pursuit and stopped the th tphpe d~dn ts 

1 
're ' ton th e ? erth atnh' i ·· :~ ;I : h. I U • h h" 1 h f a e I no con ess o e crime, a e 1 - .. ;;," , ve 1c e. pon stopping t e ve 1c e, t e o - 1 tat d th t h h • II r 

'f<.'"': 1 11 I I r· b d h" d. mere y S e a e was p ys1ca y I 
·'.-~1";!.! : ·,- , . . 1cer:s o serve two w 1te suspects seate m . · . . . ~ . 

_.::-~:;_-;t:-H~ ;.;...-:s-::-'",'•·-.. th .::f -1--'t-' (th , h' 1 d bl k _ _ pre~ent m the _v~h1cle. He test1f1ed that he . _ 
--- -~c=:""':;'fr-=. l ~J::-~'c:f ;:~.-:::.->--? -1':?~. 'f' :...:.. e _._i;~ 1: -~=a~n .. _Q_ne :._-:-/~ -:·· SU~-- ~ had-been .Qrmkiij.g.heavjly.<>n .-th.e d~ of his , . . .:.. . 

,_..: .;, 1 'j -1. -- · pect ymg ·on .therloor or·_on."~rea.r-:5eat;,<: -··-t -=....-r-~~i.=~,_--=-..: ___ ··----,..-· .. - -. -~-oc- -
1
-.-~~ ·. o::-:,-. ::-::-:::=:-:e:-·-?.:,~ 

,;~ •~·- .. 1 . • · ·. · -- · ·•· · · - -arres . ~na~ ne ua1,1 ·a urinary ~rac~-m1-ec 1orr0:--:._, -- - -=-...,;,; 
.{~ :-'?'.1Jij li who had been previously out of the view of d ' d d - -d. ' t• · ·. _ ... d ._ h_ -d··•···: k--d'· ·iO:- ,,:;_ .-, . ._:i:: :~~;:;;:.-.:,.,. 
': ,_ :J.' J; j 1- th ff" · Wh th f th an nee e me 1ca 10n, an a as e to . . . . . . __ .. 
i. _ :-.:.-, 1, 1 e o 1cers. en e passenger rom e h . . d" h d" . 
-.:.• · '· · '1 , · f t t •t d th h" 1 h see a p ys1c1an regar mg t e me 1cat1on. ·_;:ii. .,;; ii' : i ron sea ex1 e e ve 1c e, e was over- . . · . 

· · 1t: · , 11 ·1 · · h d t tat "Th t " Th ff" He testified that he asked several times to ;,,i:,. 11 · ' ear o s e, ey go us. e o 1cers 
• ... •• q . i call his wife and his attorney after receiv-. '.'ftfi i I : \ also observed a ski hat, gloves, and a nylon ing his Miranda warnings, but he was not 

. [JAi! stockin&: in plain vie_w on the front console, allowed to make any calls. He stated thai · ,.-,.~ --~ d11 ·1; · 1 and a pile of coats m the back seat of the -'"' . ~-rt, . I, __ ,.-- vehicle. The three suspects were arrested upon his arrest he was stripped, searched, 
- ;~ ,- ~_\ ;_:_!_ l,,_J l. '1:, 1i!' and booked, and the vehicle.was impounded. and thrown into a padded cell, wearing only 

1 . underwear. He asserted that he was al-;_.~~·,, · ·;:.. U;ii, l!i' -~ search warrant was obtained, and pursu-
. · J/fl jliilJ ant to t~e warrant,_the officers.searched 

:: ;n l jiii the vehicle and discovered ski masks, 

lowed to sleep briefly, and then was awak­
ened, given a pair of pants and a shirt, and 
taken to the interrogation room. He also 
asserts that the interrogating officer lied 
about the pending charges and told him 
that he would be charged with murder, two 
counts of armed robbery, and assault wi~h 
intent to commit murder. 

· - :;:ilj j llj' sawed---off shotguns, heavy jackets, gloves, .. f :·m1 ·; \ and cash and checks taken in the robbery. 
• 0 • s , ' I, I jl I 

_· . .:: ! ;l I 1•11 
} ::.. :·t:!.; ! I:' I 1 

: • > ..... ,. J..• 1 ,j :t! 
~--; ~; -,-,..;1 ;: •,: '1"1 ! 
~ [-·· ~~-, ii •i ' . f 
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MOTION TO SUPPRESS CONFESSION 

- Appellant argues first that the trial court 
erred in denying his motion to supprl!ss his 
confession. Following his booking, appel­
lant was interrogated by the police. At the 
voluntariness hearing detective Casillas tes­
tified that he advised appellant of his rights 
on the evening of his arrest, and that appel­
lant stated that he knew what his rights 
were. The officer further testified that 
appellant said that he would voluntarily 
answer questions, and that appellant did 
not ask to see or contact an attorney or a 

Appellant asserts that the t.rial court 
abused its discretion in determining that 
the statements to police officers were vol- . 
untarily made. He also claims that the 
evidence was insufficient to show that the 
confession was freely and voluntarily made 
and that the state failed to establish that it 
was not the product of physical and psycho­
logical coercion. 

doctor. He stated he had advised appellant (1-3] Confessions are deemed to be pri­
he was being charged with armed robbery ma facie involuntary and the burden is on 
at the Taco Bell, and that the purpose of the state to show that they were freely and 
the interrogation ·was· to-discuss_ the inci- voluntarily made, and were not the product 
dent. Appellant, according to the office r; - of physical or psychological coercion. State 
detailed the circumstances of the crime and v. Arnett, 119 Ariz. 38, 579 P.2d 542 (1978). 
admitted his involvement in the offense. The trial court's determination of admissi-

-~ 
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;· ... 'f;'i::. 
bility of a confession will not be upset on declined to follow the Ninth Circuit and the 
appeal in the absence of clear and manifest Fourth Circuit in granting a new trial due 
error. State v. Knapp, 114 Ariz. 531, 562 to the. destruction of an officer's notes. See 
P.2d 704 (App.1977), cert. denied, 435 U.S. Killian v. United States, 368 U.S. 231, 82 
908, 98 S.Ct. 1458, 58 L.Ed.2d 500 (1978). If S.Ct. 302, 7 L.Ed.2d 256 (1961); United 

~- appellant requested ari attorney and was States v: Covello, 410 F.2d 536 (2d Cir. 
not allowed to contact one, his confession 1968), cert. denied, 396 U.S. 879, 90 S.Ct. 
was involuntary and should not have been 150, 24 L.Ed.2d 136 (1969). But see United­
admitted. Miranda v. Arizona, 384 U.S. States v. Harris, 543 F.2d 1247 (9th Cir. 
436, 86 S.Ct. 1602, 16 _L.Ed.2d 694 (1966). 1976); United States v. Carrasco, 537 F.2d :'._:j~ 

(4, 5] The evidence on the circumstances 
of appellant's statements was conflicting. 
It is clear that the trial court believed the 
d~tective's testimony rather than appel-

372 (9th Cir. 1976}; United States v. Harri­
son, 524 F.2d 421 (D.C.Cir. 1975}; United 
States v. Johnson, 337 F.2d 180 (4th Cir. 
1964} . . 

· 1·i~~ 
' ·-.-J~ 

--;~7-~ 

~:·.~·: .. :,.::-.;. . ...,:_ 

. Jant's testimony. _'.!;'he _trial court's determi- -· 
nation that · the statements of · an' accused 
person to the police:\vere made voluntarily . 
will not be disturbed on appeal if it is 
·supported by substantial ·evidence. . State v: 

__ __ ._.;:.~~~ 

[6] · In Johnson, . the . court_ considered . . . . : • • . ;.:-;;.:;;;;# 
whether ·r~Ie '15.4(a)(2); :_Rilles' •of -Criini~:~I · ~ :::~~ ::"::~~: <::,=~~;;:~ 
Procedure, had been complied with. 122 - . : .'- ,·::;:::.':;:~:5~ 
Ariz. at 271-72, 594 P.2d at 525-26. Rule -j:~ . . ···-A 
.15.4(a}(2) prqvides that handwritten notes . -/;ft{ ·· Ramirez, 116 Ariz. 259, 569 P.2d 201 (1977}; 

State v. Cobb, 115 Ariz. 484, 566 P.2d 285 
(1977). The determination of the trial court 
that appeltan~'s confession was voluntarily 
made and was not the product of threats, 
force, or other coercive conduct is supported 
by substantial evidence. The court did not 
err in .allowing the jury to hear evidence of 
appellant's confession. 

DESTRUCTION OF OFFICER'S NOTES 

which are substantially incorporated into a /4@_ 
formal report "shall no longer themselves ' --?~ 
be considered a statement." The comment -·'.)IS 
to the rule indicates that the rule was pro- · / f~ 
mulgated in order to alleviate the problem _'"::~~-
of requiring officers and attorneys to retain ':!f.,Z: 

. . .. ,. ·~). 

every scrap of notes taken in a case and · >}: 
also -to prevent cross~xamination on "jot- ::;ft 
tings" contained in a notebook. The com- :::J-0, 
ment underscores that the rule applies only .. ;:(}{Z-

... .,,,1. 

Appellant also argues that the trial court ~hen such n?tes have been subst~~tia_lly '}l(J 
erred in denying his motion to suppress his ~ncorporat~d- mto a formal re~?rt which . ··'t,,,:-

:nJ~:s~~c::~:~a~: :/:i~;;;e;f ~i~/~!~! - - ::~~s:u1~t1sri:.s 1:7 ~~!:m1:;~ 43:fi~;g;: ______ ii 
that the police officer destroyed his notes We fmd t?at there wa~ suihc1.:nt e~tdence _ . _____ -•-=-•- · 
taken during the interrogation. Appellant for the trial court to fmd that the mterro- ··_,· __ .:?'.;,-.~ .• ~_:!_ 
relies on United States. v. Carrasco, 537 F.2d gatirig officer ·complied with the provisions- _ ---,-t. 
372 (9th Cir. 1976), and United States v. of rule 15A(a}(2}, and that his notes were ·-\~ 
H · 524 F 2d 421 (DC c· 1975) substantially incorporated into the depart- -.Jit:.... 

arnson, . . . . tr._ . me'ntal report. . ~:7~1t. 
· The interrogating officer testified that he 

· ·had taken notes during the interrogation 
which he used to refresh his memory while 
preparing · a departmental report. After 
the departmental report was prepared, he 
,reviewed it for accuracy and found it cor­
rectly reflected the substance of the inte r­
views with appellant. He then destroyed 
the notes, which he stated were substantial-
ly embodied in his report. . -- .. --- -· 

In State v. Johnson, 122 Ariz. 260, 594 
P .Zd 514 (1979), the Arizona Supreme Court 

[7] The court in Johnson also considered 
whether the state had acted in bad faith 
~nd whether the defendant was prejudiced 
by the loss of the notes. 122 Ariz. at 271-
72, 594 P.2d at 525-26. See State v. Jeffer­
son, 126 Ariz .. 341, 615 P.2d 638 .(1980); 
State v. Schilleman, 125 Ariz. 294, 609 P.2d 
564 (Sup.1980). We find there is no evi­
·dence of bad faith on the part of the state 
in the destruction of the notes and there is 
no evidence that appellant was prejudiced 



·• .,-..... ~~-=~ I ~ -;:~~-:,-;~-~ _,• -~ ,,.,..•.a. 
. -·)::t.1.:_':°k~ . :--.: ·•~~L•~~ 
· ~:-;,., 
-r'~ t 
:~~-~¼i.:'••lk:1 

';.~;i{ ~'!'I 'JI 
;~~!:i1i '· _,.,.-~·J!. r 
J::i; :tr· :i 

630 Ariz. 618 PACIFIC REPORTER, 2d SERIES ;.c;m~:~'~i ii 
.,,..,. 11 ·· ·1 '.I ........... ; ·,;q 

::\lf '.f~ : · : ! thereby. Thus, the trial court did not err in h t H b d • th· t fj; :lfii : ! denying appellant's motion to suppress his ~e;s!~:\nte; ~h:er;:co mBell
1
s r::ura:~ 

~1; : ·:1a 11 confession and in allowing the officer to carrying sawed~ff shotguns and wearing 
-l'" ···,1-i- ,' I testify at trial. ski masks, and saw them leave ·shortly 
¾: .. : :J!{j ! I thereafter, running northward. Even 
~ . :11 ! i MOTION TO SUPPRESS PHYSICAL though the officer lost sight of the two 
·~ : ~:H5i i \ EVIDENCE suspects for approximately 30 seconds to a 
~ · .·•t~i , 1 (8-11] For a second assignment of error minute, immediately thereafter he saw a "r,.,r , ";J *1,: j l ,-,.; \~ilf i! on appeal; appellant urges that the trial light blue 1965 or 1966 Ford Mustang trav-

Jt~'.i•:;~f I ' i I ;~~:! ;;;;jni;:;s~~~~v~~:n:;t:~~~e~ur~ :~:~no; 1:t0

a~d aa~;:n:a!~ :
1t si;!:it7:n: 

i. 
I 

I 
I 
I 
I 

t 
I 
i 
I . 
j 

~ :.·~~fillJ.11 :,~. _-.. , _ :. !:~e:~~~~~~=tc!~~m~r~~;:.i~~~~~~~!:~a~=~ :~~:;t~~h~~~ain ;:: a:::~cl~:a~:~::~!~ : 

;··~~~~niil~1~~-~r.~5~~!~b!~:~;:~t~~!~l~i~~r~~S¼~, ;;~?i~~~~o~)b~t~~~~:~;~~~~~ 
;..;_\~'! ·.:-~ ;: !! 

1
: to make an investigative stop, and that the . stopping" it were more than ·reasonable . ... .. ·, ·::-,,:·:,·~ ·:-:-._-,-'.::; ' 

f~J :·"L'J l , . evidence was obtained in violation of appel- The scope of the intrusion was reasonably 
~~tij ~f H! ,; , lant's rights ~nd_er the fourth ~mendment related to the circumstances. Upon seeing, 
t{i! _";/l ii JP to the Constitution of th~ United States. the occupan_ts, and _the ski h~t, glo~es, _and 
;~/~ .:°';J..: ;!j H: In State v. Jarzab, 123 ~riz. 308, 599 P.2d nylon stocking, which were m plam view, 
~1a ; ·~~" :-/ ! il : 761 (Sup.1979), cert. denied, 444 U,S. 1102, there was probable cause for the arrest of 
i~~ :(' :-?.; \ { l l i:[l ,,. AlO~ S.CtS. 1069, 62CoL.Etd.2d 78t19 (1980): tthde . the occupants for the robbery at the restau-
•?!.:-:::~ i · 11 I r ·.,. r1zona upreme ur recen y enunc1a e rant. . 
~~/1J ._ ;:J IO the standard for determining the validity of 

,t;;t c-.. :" ·.:L.l _! ·:.·:,::,: an investi_gative? detention pursuant to Ter- [12-14] Appellant asserts further that 
J.f,'A '~ - :i (lj' :,

1 
ry v. Oh10, 39~ U.S. 1, 88 S.Ct. 1868, 20 the subsequent search of the vehicle was 

~~~-;-;.11 •· :.· :JJll ;I; L.Ed.2d 889 (1968). In such cases, "(a]n unlawful. He claims that the search was 
;{t:~ ·: .· ! 1 ji ! I! investigative stop will be deemed reasona- warrantless. To the contrary, the police 
}\~~l ::•··:i !;I 1li! . ble where the officer demonstrates some officers did not search the vehicle and did 
~~~ ··. :~ >iH: 1[1' basi5 froin which the court can determine not seize any evidence from it until they 
#.~ ,:~i<JW 

1
)jj · that the police were not arbitrary or harass- had secured a search warrant based on 

.,,;.~ "~•;::«-:-<.<0-sl~- ,, ing." State v. Jarzab, 123 Ariz. at 310, 599 probable cause. The onlj' action of t~s 
~ • i-·":'.tii.flifI. :f1: ,,j P.2d at 763. ·$ee also State v. Porter, 26 police officers which could resemble a war• 
0 ~~Jl~ff I \ Ariz.App. 585, 550 P.2d 253 (1976). Thus, rantless "search" occurred after the three 

~ ~{~{f fii!l;/ ! '. even if the officer lacks probable cause to occupants of the vehicle had exited and 
, , : ···.·,, 1.11:11,.1 ! arrest, an investigative stop will be upheld were told to lie down in front of the vehicle. 
~;:~;;'•; ~·, r•-t1t i where facts and circumstances warrant the One of the police officers noticed that there 
· {~§~~l-J . stop, and the scope of the intrusion is rea- was a pile of jackets on the back seat of the 
}:tJ,:~:rf · iJt· ' bl I d h · · o car. The officer testified that he believed 
f fi{fUi,J;J: j · :~:\a!::;~hist:~e~ t~:c~~~~n::e~~ th: that another person may have been hiding 
ft~Jfiim·· ·~~ Ii: ; I . record fully supports a finding that an in- under the pile, and he moved it to deter-n]K~l i Ii': '· : vestigative stop was warranted in connec- mine whether there was another person in 
:~ .. :.;;i\.r ~-~ f~~ l, , tibon witdh the rohbbedry. Thde officer had just the ~eh~~e.h In doinS~ so, hhe ~~w two r, ,,,. l i~ij i . o serve what e eeme to be a robbery sawe -o s otguns. mce t e of teer sus• 
- '• . , • L"t~ ' taking place at a Taco Bell restaurant. At pected that an armed robbery had just been 
!-f~#~{tJjg 1 : : the . time of his observation, he knew that committed, his concern for his safety and 
f1t{iM}~ I·. other robberies had been committed in ·the -- the safety_o( t]i~ other officers, manifested 
~ li.::;;HHr ; area by a white man and a black man, and by his moving the coats, was entirely rea• 
~r r.JiH f : that a light, faded, blue, "boxy" type car sonable under the circumstances. More-

·, : :.i.'-jlH11·: ·.; :~~!;;e~v~d~d.~~:!so c~:;i::e~t t!; o~=~ :v:;;a:~1::: !:a~:~b~;I: ::~~:letow:e:k~h: 
· -1• wearing ski masks an·d carrying sawed-off · officer has a reasonable belief, based on 

:. ;l. :;•:V , 
~ · ,. t. , ;e (. I 
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t · 1Cff : faet, known to him, ,:~t' ·:~:' v~~:i:::!;,~!f :i: any statement andA::~t ~:: .: 
ua~n.', tains contraband. Chambers v. Maroney, statement could be used against him; ·!·;_ 

ri,t.. r; · 399 U.S. 42, 90 S.Ct. 1975, 26 L.Ed.2d 419 3. whether or not the defendant had · · : 
iortly (1970); State v. Lawson, 107 Ariz. 603, 491 been advised prior to questioning of his -~~ 
Even l • P.2d 457 (1971); State v. Porter, 26 Ariz. right to the assistance of counsel; · · '-

t \ App. 585, 550 P.2d 253_ (1976). In this case, · · h h · h d f ~~ 
wo 1·· there was substantial evidence that the ar- 4· w et er or not t e e endant was ·,f_t_;. 

to a without the assistance of counsel when . · :::~ If, ::;1.";,h:r~:::i/~/!;~~a:~e e:;:;:; to ~:~~~ned and when giving sueh State- I 
in a INSTRUCTION ON VOLUNTARINESS Rather than giving the instruction re- '!'f 

[ -~ quested by appellant, the trial court in- :~ only · Appellant contends that the trial court --,1 

mder I i . erred in failing to give his requested in- structed the jury on voluntariness as fol- ] 
icer's . f :·;: :·struction number 2, concerning the vo!un- lows: ~; 
and -. ; ,;·, tarine$s of his confession. Appellant testi- You must not consider any stalE:ments J{ 

able; . -. . l -: . . . . - ·•Jie<;I at trial that h¢. was µenied his requests < made by ~~e-~e-~end~nt to a law en!orce-_. . . . .. :'·-:~ 
~~-~~:i~;~_~:~_:;~i·,_t;:·_si{~ '.'.:ToQi.sst~n~e;o!;.eou~el':·aid:{or~ici!raiff-~'."'1!t~~;!of!~],i~}_ss·y<>~~-~~in_~~y9_iid:t.:_,:-'.::::;;::.-:.':~::± '.·~ 
;;i·~g-,-.----"-· . -----· . ·-~ ~~-duringhis .. inte~;ogation, and that the inter- a reasonable doubt that the defendant · ,~ 
and i rogating officers had told him he would be made the statements voluntarily. f~ 

riew, charged with murder, armed robbery, and · The defendant's statement is not volun- :;} 
st of assault with intent to commit murder. Ap- tary whenever a law enforcement officer . ;:;,:. 
1tau-
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r,1:: 
pellant requested that the following in- used any sort of violence or _ threats or 3~ 
struction be given coricerriing the ·issue of any promise of immunity or benefit. ~;! 

voluntariness of his confession: Appellant' asserts that A.R.S. § 13- . ;;i 
You must not consider any statements 3988(A) specifically required the trial court :;:; 

· made by the defendant to a law enforce- to instruct the jury on voluntariness in ac- ···! 
--inent officer unless you determine beyond cordance with his requested instruction :',_{ 

a reasonable doubt that the defendant number 2:2 A.RS. § 13- 3988 ·provides in :;:t 
made the statements voluntarily. part as follows: · 

The defendant's statement is not volun- A. In any criminal prosecution 
tary whenever a law enforcement officer brought by the' state, a confession shall be 
used any sort of violence or threats or admissible in evidence if it is voluntarily 
any promise of immunity or benefit. _give~. _Before _such confossion is rece;,_,.,J 

I~ ·determining whether th~ statement · in evidence, the trial judge shall, out of 
was voluntary you should take into the presence of the jury, determine any 
a~ount all the circumstances surrounding issue as to voluntariness.- If the trial 
~he giving of the statement, including but judge determines that the confession was 
not limited to the following: voluntarily made it shall be admitted in 

1. · whe~her the defendant knew the evid.ence and the trial judge shall permit 
nature of the offense with which he ,vas the jury "fo hear relevant evidence on the 
charged or of which he was suspected at issue of voluntariness and shall instruct 
the time of making the statement; the jury to give such weight to the con-

2. whether or not the defendant was fession as the jury feels it deserves under 
ad~ised -or knew that he was not required all the circumstances. 

I. Although it was not argued in the trial court 
or. on appeal, we note that a criminal defendant 
who assert's neither a property nor a possesso­
ry interest in an automobile in which ·he was a 

.. passenger at ·the time of a police searc.h, nor an . 
interest in the items seized, has no standing to 

·suppress the evidence at trial since· his fourth 
· · amendment rights are not violated. Rakas v. 

Illinois; 439 U.S. 128. 99 S.Ct. 421, 58 L.Ed.2d 
_ 387 ( HHS): -

2. A.R.S. § 13 -3988 was formerly A.RS. § 13-
... . _1599 . ... No . substantive · changes · were made 

. when !he section was transferred and renum­
bered by Laws ·1977, Ch. 142, § 15:4. 
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B. The trial judge in determining the 
issue of voluntariness shall take into con­
sideration all the circumstances surround­
ing the giving of the corifessfon~ fnducling 
but not limited to the following: 

1. The time elapsing .between arrest . 
and arraignment of the defendant mak­
ing the confession, if it was ·made after 
arrest and before arraignment. 

2. · Whether such defendant knew the 
nature of the offense with which he was 
charged or of which he was suspected at 
the time of making the confession. 

3. Whether or not such defendant was 
advised or knew that he was not required 
to make any statement and that any such 
statement could be · used against him. 

· , -, ,, .• ;,..,c ·. 4 . . Whether or not such defendant had 

whether appellant knew the nature of the 
charge against him, whether he was advised 
of his Miranda rights, and whether he had 

-assistance of an attorney when questioned. 
We hold that A.R.S. § 13-3988(B) does not 
require that. an . instruction _be_ given to the . 
jury incorporating all the listed factors to 
be considered by the trial judge. 

(16] It would have been better practice 
for the court to have included in the stan-
dard in'.'truction on voluntariness the -lan­
guage from A.R.S. § 13-3988(A) that "the 
jury [shall] give such weight to the confe~ 
sion as the jury feels it deserves µnder all 
the circumstances." Howeve·r, the failure . 
to give such an instruction is not fundamen­
tal error when the defendant does not re­
quest it. See State v; Cobb, 115 Ariz. 484; 
566 P.2d 285 (1977). been advised prior to questioning of his 

right to the assistance of counsel. 
-5. Whether or not,such defendant was [17] "A defendant is entitled to have 

without the assistance of counsel when the jury instructed on any theory of his 
questio.ne.d and when giving such confes- case reasonably supported by the evidence, 
sion. The presence or absence of any of [citation omitted), but instructions need not 
the · factors indicated in . paragraphs 1 be given if -their substance is covered by 
through 5 of this subsection which are other instructions given by the trial court." 
taken into consideration by the judge State v. Melendez, 121 Ariz. 1, 5, 588 P.2d 
need not be conclusive on the issue of 294, 298 (1978). At trial, appellant took the 
voluntariness of the confession. [empha- position that he never made a confession to 
sis ndcb d] the police and that he was not present at 

the commission of the offense. He also 
[lS] A.R.S. § 13- 3988(B), from which claimed to have been denied his right to · 

the omitted portion of appellant's requested 

·• . ; 

i 

,. 
; . 

i . 

! 
- --l -

I 

I 

instruction is derived, does not expressly counsel. The court gave the recommended 
. require that the jury be instructed on the jury instructions on the, presumption of in- . . 

,~~~-;s~~fu.~~~~~"~~1uJ:i~~J~~g1flrl~;h~~ ~;F;;~~H~;1~~;1;;~;:t~~t.;;~gai~~~;;: :~--~-:~;i~;~~¼j ?:":~{~::~~i~ 
,> ~- ·., ;-• ':'f~::•:;-;:r~··t~ . d~ti¥fufnrngv otiinfarine's~':·,:-,Tlir onif•.=off,w1tri:5se~; =a~~n· tnfe efffelcT of3crWeoilif1l_ityd . ·.;-; . . ": 

· · . . . . o a prior conv1ct1on o a e ony. · e 1n • l 
statutory requirement for a Jury mstruct1on th t th .· t f h. h • d : 

. or. voluntariness is contained in A.R.S. a e _ms rue wns w _,c were giv~n a e;. :1. 
,: 13-3988(A) A II t d'd t ff quately instructed the Jury concerning ap- ; 

. ':f • ppe an I no o er or II , . . h h t .. 
t • • · t . t· t th ff t th t pe ants pos1t1on t at e was no present at .

1
., reques a Jury ms rue 10n o e e ec a . . . 

·t h Id · h · ht t th f • the comm1ss10n of the offense and that he • 
1 s ou . give sue. we1g . o e con ess1on did not confess. j 
as the Jury felt 1t deserved under all the -~ 
circumstances. The language of appellant's [18, 19] However, the instructions which · J 
requested instruction would have told the were given failed to inform the jury what ·_ }_: 
jury to consider all of the circumstances effect it should give to the failure of the l. 
surrounding the statements in determining police to permit appellant to ·· contact an f 
whether they were voluntary, including attorney during his interrogation, if the j 
3. Recommended Arizona ·. Jury Instructions, 

Criminal Standards 6 and l, and Standards 5 
and S(a). 



l -~ -. 
'.ft- STATE v . . BROOKS Ariz. 633 if. _-Clteas,.Arlz.App.,618 P.2d624 .. _ _ _ _ _ -ii jury found such to be the facL This.theory was within 90 days"of the a_rraignment,-and 
'~, of the defense was reasonably supported by the last .day of trial was set for April 11, · 
~ -
~ : appellant's testimony·· at trial. The appel- 1979. Appellant's motion for a continuance _ .. 
:~ lant's requested instruction .number-2, -how- -----was gi:ante(i on February 28, 1979, for 28 

l
'.'t'i.~ ever, did not contain language of instruc- days, which made the new last day for trial . 

- _tion as to the effect of a denial of a request MaJ 9, 1979. Appellant moved for a second 
. by the defendant for counsel. The request. continuance of the · trial. The court found- : ~ 

I ed instruction merely stated that the jury extraordinary circumstances existed and 
: , shoul_d _considher hall thhe' circumstances in de

1
- that the delay was occasioned on behalf of 

• termmmg w et er t e statement was vo - the appellant. Th~ court continued the tri-
; . . untary, including whether the. defendant al for an.additio~al 28 days, which made the 

was ~dvised of his .right to counsel, and new last day for trial June 6, 1979. Both of 
~ whether he had assistance of co~nsel when the continuances requested by appellant re-
~ ; he was questioned. It ·was not disputed at suited in excludable time tinder rule 8.4{a). : . -

J~ µ-ial that appellant was advised of his right ; I · to counsel, and that he did not.-in fact have [21, 22] On ·April 17, .1979, the state w_as 
. ~: the assistance of counsel during his interro- granted a 28 day continuanc~, · which _ t~e 
~ : · gation. The disputed question of fact at court determined was based on extraordina-
f . tri~l was whether appellant had requested ry circumstances and that the delay was 
t : the assist~nce of counsel dudng his interro- necessary •in the interests of justice. The 
~ gation and been denied it. Inasmuch as state argued that the delay was required 
~;- appellant did not request an instruction on because of the length and complexity of the 
~ the effect of the denial of a request for hearing· on the motion to suppress· evidence 
I . assistance of counsel, the failure of the and because the prosecutor would be out-
i court fu- give such an instruction is not side of the state for approximately two 
fi·· fundamental error. See State v: Cobb, 115 weeks; The new last day for trial was 
a' Ariz. 484, 566 P.2d 285 (1977). Under all determined by the court to be July 6, 1979. 
;r. the circumstances in this case, including The trial court's exercise of discretion in 
t consideration of all of the instructions determining whether to grant · a continu.;; 
f which were given, the arguments of coun- ance will not be disturbed absent an abuse 
~ - sel, and the· overwhelming weight of the of discretion by the trial court. State v. 
~ circumstantial evidence against appeilant, Blodgette, 121 Ariz: 392, 5~0 P.2d 931 
~;- we_hold_ that _he received a fair trial. See . (1979); State v. Myers, 117 Ariz. 79, 570 
t . . · · ·Kentucky v. Whorton, ·441 U.S: 786, 99 S.Ct. P.2d·I252 (1977), cert. denied; 435 U.S. 928, 
~;., ,.,_ ',--· :;.;.> . . _.:~....;.,.-;;,;,-~ ,_, ~Q8_~~ 60. b.E.J:~-~ -~-o. (1~79). _ ·- _ . 98 S.Ct. 1498, 55 L.Ed.2d 524 (1978). Appel- · . 

~Ji~~~~~;;;~~~~~~0~_~\~'.'~*~~{¥:i,~€r4.ii:J~~;t~~~j~~~fj~~~~~~:~~~pw~~~~t:;_t:~ 
t_- ; · · [20] · Appellant contends that he was de_. · that the trial court ahused its discretion in -
~~ nied his right to a speedy trial in compli- granting the continuance and in finding 
.[ :,· ance with the provisions of rule 8, Rules of that extraordinary circumstances existed. 
·r, , Criminal Procedure, and that, in any event, 
•! the provisions of the rule are unconstitu-
1: 
;- tional. · Appellant was arrested December 
~:- 22, 1978, and was arraigned January 11, 
; 1979. His trial began on July 6, 1979, 176 
; days after the arraignment. He was in 
~ custody from the time of his arrest until the 

trial. Rule 8.2(b), Rules of Criminal Proce­
dure, requires the trial to begin within 120 
days from the date of the initial appearance 
or within 90 days from arraignment, which­
ever is lesser. In this case the lesser period 

[23] On April 18, 1979, appellant filed a 
motion for change of judge for cause. The 
motion was heard by another judge and was 

. d·enied on April 20, 1979. The delay . of 
three days caused by the filing and determi­
nation of the appellant's motion· for change 
-of judge is excludable from the computa­
tion of time for speedy trial as a delay 
occasioned on behalf of the appellant. 
State ex rel. Berger v, Superior Court, 111 
Ariz. 335, 529 P.2d 686 (1974). The delay 
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further extended the last day for trial to 
July 9, 1979. 

The trial was set for July 5, 1979, and on 
that date the state moved for a continuance 
which the trial court granted for one day. 
The one day continuance was granted pur­
suant to rule 8.5(b}, upon the trial court's 
finding that extraordinary circumstances 
existed; however, the trial court ordered 
that the time was not excludable. The trial 
commenced on July 6, 1979, and the jury 
was selected and the indictment was read. 
·The court was recessed until July 9, 1979, at 
which time counsel for the appellant made 
a motion to dismiss the indictment against 
appellant claiming that the speedy trial re­
quirement set forth in rule 8.2 had been 
violated. The trial court to.ok the matter 
under advisement and ruled at the close of 
the trial that 'the rule had been violated, 
a]ld that defendant i was entitled to relief. 
Shortly after the trial court's ruling, the 
jury returned its verdict of guilty, and the 
trial cciirrt remanded appellant to the custo­
dy of the sheriff. 

We agree with appellee that the trial 
court erred in holding that rule 8.2 was 
violated. The trial · actually commenced 
three days prior to the last day for trial, as 
determined by application of rules 8.4 and 
8.5. There was no violation of the Rules of 

Fifty-nine days . of that time were delays 
caused by and on behalf of the appellant. 

_ No objection was made by appellant to the 
twenty.:.:eight day continuance requested by 
the state. No actual prejudice to the de­

· fehdant has been demonstrated. We hold 
that, on these facts, there was no violation 
of appellant's federal or state constitutional 
right to a speedy trial., 

Appellant also . contends that rule 8.6, 
Rules of Criminal Procedure, is constitu­
tionally defective for failure to provide 
sanctions for a violation of the time limit 
referred to in rule 8.2{b) for defendants in 
custody. We do not reach this question 
because .in this instance we have found no 
violation of the appellant's right to a speedy , 
trial under the Rules of Criminal Procedure, 
or otherwise. 

· For the foregoing reasons, the judgment 
and sentence are affirmed. 

EUBANK, P. J., and HAIRE, J., concur. 
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Criminal Procedure insofar as the time Jim- In re the Marriage of Judith LaChance 
its are concerned. GUFFEY, Petitioner-Appellant, 

. - . I 

I 

{ 
·' 

.-· 2If-_gf~~~~~wy-J~~~~~~~~it~ri~!lti~2;:~;'}~-:~~7Jame~-::·ci:~~kca~~£~~-~~~{::=~:-- ,~~~~;~~;i:~ 

.. - ._ . ... - ----" ,= ,-:-7' :'· ~- Constitiition~ i.iniendme·nt-VI, im:i" the -Con- . Resporident-Appellee. . .,a. 
; 

stitution of tjle State of Arizona, art. 2, . No. 1 CA-CIV 4581. 1 
. § 24. The factors to be considered under ; 

the United States Constitution are set forth Court of Appeals of Arizona, -i 
in Barker v. Wingo, 407 U.S. 514, 92 S.Ct. Division 1, · j 
2182, 33 L.Ed.2d 101 (1972), as follows : (1) Department C. :i 
the length of the delay; (2) the reason for Aug. 26, 1980. J 
the delay; (3) the assertion of the right by 
the defendant; and (4) the actual prejudice 
to the defendant. State v. Soto, 117 Ariz. 
345, 572 P.2d 1183 {1977) (where a nine 

· month delay was upheld); State v. Canez, 
118 'Ariz. 187, 575 P.2d 817 (App.1977). 

(25) In · this case, ihe trial began within 
six months of appellant's arraignment. 

Rehearing Denied Oct. 15, 1980. 

Review Denied Oct. 28, 1980. 

Proceeding was instituted on petition 
of former wife to modify the divorce de­
cree. The Superior Court, Maricopa Coun­
ty, Cause No. D-111016, I. Sylvan Brown, 
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• PETITIONE R COt!PLETEO THE FORM , RNI> TH E N TELEPHO HEO THE ·O KLAHOPfA OFFICE OF 

TR RH SCO H RB O UT T HE APPL I CAT I OH . A -TR AH S C O H RE PRE SE HT A T I VE AGRE E-D TO I IH ERV I 0 1 

,TH F: PE T I T I O H ER -A H f) T- 0 L O · H I Pf T H A T IF H E PE R SO H A L L V B R O U G H T T H E A P P L I C P. T I O H T 0 
O KLAHOHA CITV HE "WOULD GO TO WORK SOOHER." ~, HIS OWH E XPEN S E, PE~ITIOH'ER WE~ T 
~n O KLAHOMA CtTY AHO KEPT HIS RPPOIHTt!EHT TO SEE THE TRAHSCOH tlAHAGE R TH~RE . 

PF: TI TI OHER t•Ell \IEP.EO HIS WR I TTEH APPL! CRT I OH RHD · wRS ASKED 7 TC TAI(-£ A IIR f' TTEH 
•TF:<;T REQUIRED 8\1 THE -DEPR R TPfEHT OF T RAHSPORTP.TIOH, P. PHYSICAL EXAl'!IHRTIQH , AH O R 
~RIYIHG TEST . PETITIONER PASSED THE TE S TS RHD · THE PHYSICAL EXAM IMATION , AN~ 
iBF: 11AM WORK I HG FOR TRRNSCOH' S 0KL"AHOt!R OFF I CE . 

A FT E R P E T I T I O N E R ' S · I N 1 U R Y , · "H I S · E I'! P L O V E R , TR A H 5 C O H , · R E P O R TE O lT TO T H'E. 
0 KI.AH0t1R · INl>USTRIRL COtlt!ISSION, ·· AN O - TWO WEEKs •: LRTER PETITIOHE"R BEGP.'.H RECE"~ YIHO 
iBF:HEFITS ·FROtl 0 KLAHOt!A .: ' lJPOH PET ·tT!ONER'S" RETURH ·' TO AR!"ZOHA , AFTER OlSCHP.'RGE 
~ROH THE ~OSPITA t ~H C~LIFORHIA, HE FILEO HIS CLAIM FOR ARIZOHP WORKt!E H '~ 

~ 0 t!P ENS AT IO H· :eHIEF IT"S··. 

L ·s-·A : R . S . •- ·- § 23-904(A) - PROVIDES '--.[N PART THAT ~ 

ifF A WORKPfAN ·· IIHO ·HAS BEEN HIREo . .-:: .-,- tH THI~ STATE 11ECEIVES A PERSONAL · IHJU R \I . . 
~F: "SHALL • BE EHTITLEO fO · COt!PENSRTIOH ACCORDING - TO - THE LAW OF THIS STATE E\IEH 
if H·IJu GH""-'Tf!E =TtrJU 11:'Y-·HA S ·- -R E-C ~ 1-Y"E O WITH 011 T- TH E .. ST AT lT. 

L- _,., ~ ··.c623 ,p. 21> · 37 .JANUARY 20, 1981 

" !H KNACK V . !NDUSTRlAL ·COl'IIHSSIOIL 108 ARIZ. · 545 , · 547, 503 P . 2D "·373 , 3 7 5 
iCt972), ' ·TflE COURT "EXPLAl!!EO -THE ,"PURPOSE - OF , THE - STATUTE RS FOLLOIIS : 
ClT · rs] PREOICATEO -·- ON '"THE -i!E-HEV-Ot·EHT -~OCl/!L POLI CV THAT RESIDEHTS OF ARIZ,OHR WHO 
~RY RETURN AFTER - INJURiE S TO THEIR HONES 1N THIS STATE OR WHOSE FAl'IILIES HAV . 

-F:~IDE " IH ARIZONA HEED THE PROTECTION OF ARIZONA'S LAWS ~ THE WOR KHAH OR HIS 
~At!ILY flAY BECOt!E IHDIGEHT -- AHO OEPEHOEHT UPON WELFARE IN AP.IZO~R IF TRE WORKMAN • 
src; IHCAPRCITRTEO OR K-ILL"EO -!H 0 fllf "ACC-l!>EH T · OCCUR R ING WHILE WO RUHG FOR AH 
\£1'iPt. OYER · OtfTSlOE 1ff- A R IHIHR $ .. 
1N Tl!E - Kt1ACY. CASE. -8-0TH , JHE ·· El'IPLOVEE AN D THE El'IPLOl'EP. "9ELIE'IEO - THE COHTP.ACT OF 

iEl'IPLOVffe:IH HAD · BEE"H -EHTERED INTO ·H I A R lZOIIA , ALTHOUGH THE WORK HAS TO B-E 
!I" I'" FIF OR I'! E !) ELSE W H E R E . ··· -THE ·CO U RT 1 H KM ACK F OU H C>" TH AT R ="B I L R TE R P.L CO Hl" !' RC T OF 
~M PLOYl'IENT HAO BEEN EHTEr.E D INTO IH ARIZONA , THERESY EHAELING THE EMPLOYEE TO 

~RTAIH WO R Kl'IRH'S ~UPfPEHSAT1-0H - BENEFITS - IN AR!ZO HR ALTHOU GH HE WA S !HJUPED IN 

=AHnTHER · STfHE= 

, ,_ .. PET I TIO NE R ALSO REL I ES OM CIT \I PRO DUCT S COP P . Y . I HD US T RI R !.. CO 11 MI S S ! OH , 19 

Arnz-. AP-f' ,. ·286 e 506 - P , 2r> 1071 ---(1973) ; ' fH HH""ICH THE -COURT FOUND THE E\'lCoE HC E 
~IJ<"F·'l,!"ENT "•f ·O--·.:SUPPORT ·A OETERPfIHATIOll THAT TH"E · E·t!PL-OYEE AND THE E!'IP L OVE R CREATE-'D 
ilH ·ARI ZONA ,:,r · BJL RTERAL · COHTRACT- -OF ~ ::'IPL-OY!'I EHT , -o BE "PERFORl'IEC I H CAL I FORH I A . 
?f.HE TE·S ·TIIIOHV -"'HI ··CtTY PROOUCTS - ESTRBLISHE!> . l'HAT -THE EMPLOYER SPOKE TO THE 

£lt"i>L-O"YE-E •:q .tf-".ARIZOH11 '-'11HO- -,-ASKE0 °-HIN -·T-0 BE -IH -EL -C-E-NTRO , CALIFORNIA, l'Y .A CERTRIH 
ll>R•TE 4 -0-0 STRRT : -11 -o ·R«: f.;~, 1 -H-E-, Et!P-LOYE"E-, · WHO · H-AO "- WORl(-£1) -,FOR :.THE SAl!E El'IP'lOVER 

il'RF:VIOUSLY, · ··sAfD H"E'WOULO -BE THERE ·--.f-0 START WOR F- AHO flF'S•SUBSEOlJEHTLY ·=DIO -so:: 
TT'HF. ·.£PIPLO-VER TES-T-IFIED -HE - WAHTEO · ro BE -~SURE ·HE !!AO A CREW REP.DY TO WOP. t: fl/ EL 
Cle WTRO · ··o H ·· TH E -- OATE ..::s.PE-C"I F'.f E () :- •"'-l'HERE HA S -'-+I 0 - E Y lOE NC E ·-T-H AT - ANY 1 HT E R\I ! EH , TESTS 

-~~- E)(AMI !!Ar-I OHS ·'-'WE-RE --HEC-E-SSAR-Y.- BEFORE- ·-r--tfE -- 11CTU-lll - £t!Pt-0Yt!Etn·~- BEGAH': 

e_ ' · ·- IJE ·:coilTR AST ; ~-t"N . .-.fH!S ' {:AS£ ·lHE "·1"-ES-"f.-1 -PIOHY- ·."!)"! SCLOSE[) ! 
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"f:)(Atf!HATION . • ' THE ·,sITURTIOH lS ANALOGOUS :~ro THAT 0 •1H BAKER Y . 1Hl>USTR1AL 
Cn11r1tSS!ON , 92 ARIZ . - 198, 375 P . 20 556 (1962) , HHERE THE COURT HEL'O THA F EVER 
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'f:YFRY ·· tl(PEC-l'-Rl'. ·-t-Olt•-"-"OF--SE-l-fl.G --:ENP -LO\IEC> SU!!JEC T TO RECE I Y ! HG UH !OH CLE AP.AH CE,· l!O 
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· ·h~rnia statute, K.R:s:·§ 23_:i043(2)~ifwould ment ·re~dered in her action alleging child 
. l>t'l ),,pproprjat~ly_ . cons.ider.ed..u nder--the pro- support a_rrearages by h·usbanct The ·court 

· visions of A.R:S._ § 23-10~ C as an unsche- . of App_eals; O'Connor, J.,.held that: -(l}trial · ·--- -
. du led impairment. I;i that regard, the evi- ·court lacked jurisdiction to enter ·judgment . . 
dence before the · hearing officer would . in favor of_h!,!sb~~d -~nd agai_nst wife for- - ----- · >--7- •,.- -- - · 

-· - -ctcarly"liave· ·supported ."the en~y. of an. ini~ c mortgage . payments made ··by ··him, which 
scheduled impairment award, and . the em- · were · a:sserteil as . an affirmative defen.se . 
ploye·e would he e~titled to any J.,:;s of - against the child support payments; .(2) ai- . 
earning capacity w_hich he could ·subse- . ]owance by trial court· of a credit against - ·· 
-quent)y-demow.-.trate to:have -resulted·from · ·_ husoand's -chiid~ upport arr~arages for the 
that specific impairn1ent (the loss of the· time during ~hich his . children lived with 
testicles)._-_Cl .Imrich v ... Industrial Commis- him was not ··a clear ·abuse -or discfetion; ·- ­
sion, 13 Ariz.App.· 155, 474 P.2d 874 (1970); ·_and (3) refusal by trial ·court to award inter­
·Heidler -v. Industrial Commission, 14 Ariz. est ·on-chHd support arrear_ages was not a 
App. 280,482 P.2d 889 (1971). Ho~ever, as .clear abuse oLdiscretion. · 
we have pre,'iously .indicated, aT1y loss of· ·· - Reversed in part and rema~ded. 
earning capacity-resulting from the residual 
impairment incidental to the recurrent non-
traumatic hernias should not be considered, 1. Appeal and Error '8::>982(2) 
since the compe!l_S_a~_OI!_ for ~l!~h i_mpairm~nt 
ancfdisability is completely governed by the 
1:-.,itation~ imposed by A.R.S. § 23- 1043(2). 

( ,.'he award is set . aside . . - . 

. ;JACOBSON, P. J., and CONTRERAS, J., 
concur. 

< . .. 
I .;_, , 

·•·, . 

126 Ariz. 55 

In re the Marriage of Priscilla AN­
DREWS, · Petitioner-Appellant, 

v. 

Vernon L. ANDREWS, 
Respondent-Appellee. 

No. 1 CA-CIV 4587. 

Courl of Appeals of Arizona, 
Division 1, 

Department B. 

May 29, 1980. 

Divorced wife appealed from order of 
Superior Court of Coconino County, 

·se No. D- 28794, Richard K. Mangum, J., . 
,ying wife's motion for relief from judg-

On appeal from denial of a mQtion for. 
relief from final order, order of trial court 
will be sustained unless record on appeal 
demonstrates a clear abuse of discretion. 
16 A.R.S. Rules of Civil Procedure, · Rule • 
60(c). 

2. Judgment cS:::>336 
Motion to vacate judgment is not de­

signed to be a substitute for appeal, nor is it 
designed to be a yehicle for relitigating 

. jssQes, .. 16 A.R.S. Rules of Civil Procedure; -
· Rule 60(c);: 

3. Judgment c:::::, 18(1) 
Power of court to render a valid judg­

ment is limited by nature of the suit, and 
issues raised by the pleading; if court's 
jud"'6ment exceeds those limits it is .void. 16 
A.RS. Rules of Civil Procedure, Rule 60(c). 

4. Divorce . cS= 1 
· Dissolution of marriage is a statutory 

action in Arizona, and a trial court has only 
such jurisdiction as is given to it by statute. 

5. Divorce e:->311(1) 
Trial court Jacked jurisdiction, in action 

by wife alleging husband's failure to pay 
child support payments, to enter judgment 
in favor of husband and _against wife for 
mortgage payments made by him in that 
there was no statutory authority giving tri­
al court jurisdiction to enter judgment for a 

~ ... 

-;. •. 't. 

:.-:~- -:.": 
°_: ~ -\_ : 

.- ::? · 

.. -. ...... . ,., ·._. 
·r,. .. , ; '. . 
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civil contract claim asserted as affirmative 
defense in postdissolution child support en­
forcement proceeding. 

6. Divorce ¢::::.311.5 
. · In action by divorced wife alleging 

child support ·arrearages by husband, allow­
ance by trial court of credit against hus­
band's child support arrearages for the time 
during which his children lived with him 
was error. 

7. Divorce ¢=>311.5 
· In action by ' _divorced wife alleging 

child support arrearages by husband, it was 
not abuse·of trial court's discretion to deny 
wife's motion to vacate judgment against 
her insofar as motion was based on court's 

-· order qf credit against child support arrear­
ages for the time during which children 
lived with husband. 16 A.R.S. Rules of 
Civil Procedure, Rule 60(c). 

8. Divorce ¢::. 311.5 
• In action by divorced wife alleging 
child support arrearages by husband, trial 
-~rt erred: in refusing to aw;i.rd _interest on -
child support arrearages. · 

· 9. Divorce c;:::.311.5 
In action by divorced wife . alleging 

child support arrearages by husband, i",; was 
abuse of ·discretion for t rial court to deny 
wife's motion to vacate judgment against 
her insofar ~ motion . was ltas~i~n court's . 
refusal to award interest on child .support 

· arrearages~ -16 A.R.S. Rules of Civil Proce-
~11!.e! Ru_le ~~~). · · · · ·· 

in contempt of court for failure to pay child 
support as previously ordered by the ~ourt, 
and to modify the decree of dissolution of 
the marriage of the parties to increase t.he · 

. amount of child support, was filed by a,ppel­
lant. The;mat.ter was heard, and the. trial 
court signed and entered an order on June 
8, 1978, which reads in part. as follows: 

The court finds that there was no willful 
or contumacious refusal or failure by the 
Respondent to pay child support . . , 
the total amount of child support which 
was to · have been paid from February, 
1975, through April, 1978, was $10,000.00 
.. ·. . . ; . the Respondent paid to the Pe­
titioner as and for child support $595.00 

. . . . ; . 'th~t Res~nde~t -~~d~ .-p~y:7 

ments for Petitioner's mobile ho~e, trail­
er space and taxes in .the sum of $2,115.67 
pursuant to an ·u·nenforceable agreement 
of the parties that such payments were in 
lieu of child support payments and that it 
would be unjust to · allow Petitioner to 
~eep said. money. and therefore Respon­
dent is entitled to a judgment against 
Petitioner of $2,11~.67; Respondent did 

. care for .the e_af!fe~-minor children direct-= . 
ly three days a week pursuant to consent 
of the ~arties and tha\ Respondent is 

. entitled to %~ credit" against his support . 
. oblig~tions . ~~ring th!~_pe!.iod,_.·w~ich t~.:. . 
_taled $5,950.~, in the sum _of $2,528.57; 

. .P.etitioner is not-e-ntitled tQ. in~ ... 
terest except for those payments ,accruing-­
after_ M_arc}l _20,-1978, the _ d;lt~ .o.f. ~iling 

.· the .Petitioner [;le] and Order to ·show 
Neil P: Miller ·and Barbara ~Elfbran~ --Cause herein; ·: : : - . .-· ::,_:...: ::·~ · '. ·· _:..:.:_._ 

Tucson, !or petitioiler-~ppe11ant - . . . - · IT IS HEREBY·o:Iin:Eiiio; -~: .:: --· · . . 
· Osborn, Thomas &_.V arbel by Roy Osborn, .. - · l . Thaf the Respondent .. isnodri con- -

·,_ ___ ?hoe.!!.i~,fQr i~sponderit-appellee. . . tempt of- Court. . . - .. . - · - · . . ·- _·-

··-- - ··- _ . .... • ---··. ___ '.2. T_ha_ .t_ th~-.-~e{!~ion~r ~a-.:.eJ~d~eri( · ··. - OPINION · · · · · · 
~gainst the Respor.<!ent in ,the, amo~nt of 

O'CONNOR, Ju~e. . $6,796.43 as and for child support 'arniar- . . 

This is··:.n appeal from an order of the ages, with-interest- authorized by -law~- - · 
. · · trial court denying a motion for relief from 3. Th&t the Re~pondent Jtav~ ju~g-_ 

,;.,.. • . · - - - - · _ • · __ ,r - .:.a _final ·.:Order : 6L thee -trial=-court=.filed=-by--= -:.-ment- :..·agai rist....:. the- ·..Petitioner.:'.'.•i~ the -=:' --:c 

_.,t · · ·· ·· · · · · appellant · pursuant to rule 60(c), Rules of amount of $2,115.67 for payments made 
~-1 >'.~- Civil P:..;cedure. A petition for· order to on _the mobile ·hom~,-tr:a.il~ s~,ace and 
. -~:~ :.- - ·- show cause why appellee should not be held taxes, with interest a':1thorized · by law. 
-~~ 

}&i· -·~~-:·~~:=-~~ --:~ .. •~::._'.'':,_, ,~-C:-:~~ 
. · .. ~ ..... .»a.1 .. '!i.r.,.1-! r.-· _ l"~~~ 'Z:1. .. ~ "'-"•..:•h 
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I d •·"':f.· -~ .. ~ 1-)o . .,~-. reason°"i",vhich· · ·are ·11nexplainea, no peal is whether the trial coi:,-t .proper y c- •·":l,.c S,,,;>\Nf, •. • ; · · 

--appJ~~l was "taken ·rroin t~~ June .8, 1978, -~ied .: ~~f unde~_rule_~~!· ____ . __ _ _ __ !_:_~_;,! __ :i ·"; ·. ·, ·: t?.?:.~:~ 
. ·. order-oT ffie:tnal cour{~":'1to\\¥ver;on- Jll1y ·--· : [2] . S11b~Hon (•if orruie=-60("c) allows :· -~ -=-"7-.:.:..~ --~ ..:.._· . , ... -,~~!~ . tf't-' -· . 

. . 10, 1978, a motion !or relief from the order the court to vacate a void judgment. Sub- · _ . .. · ~-fj~_:_. ··~: · • --~.--,•·: 
::~--of iune"8-;:..w~ec?-:puis~t . ..to-ruk:OO(c), ·sectio~( alio~s the c6urt"1o' griiit""relter ·-':'~:.-~;:.?~-:--' ' -'~ 4 

. _.,. · - ~ -~ -

:·.::. Rulesa-:o_r:-..:c~:vil-:-?-r~c~d~re, · :s_eek~~g reli~! __ from_ 11.-figal j1,1_~gment f o("_a_~y other rea- -:: ··. - _ : _ :: . _ , . .. K~~{1.~...,.,. ~:, _·: 
:..:._Jr?_!ll_J_h_e j~~~4:~t ~ fav?!.2!_ appellee !~r 0 ~ son ju~\ifyi~g--feljef frgl'l! _!h~- ~~r~t~n -~!_ ___ · · __ __ __ · _ --~., __ ., tr~ . .. > ;~ 
~-:~~Jl-1!1!~~ !!1ade on the -~ob1le_JlQ!!l~ an~-- .::the judgment,.;'.- Ho_weyer, as stated by this _ ·_ . .-: _ __ - _- _ _ -_·: :-: ' - ~~~~ .,,;_':l'_~--
~ ::!~!I~ -~-~ €1uil~/~x~th~reOJd-a;~-~ ~ ---~ ~~~An~in~ Sta~:~D:P~!T!':~t-.~~-~ . _ --~--=·-...----~-.:·~~--:_ · «~r ~~\~; 
. ___ tJ}e · oi:a~r ·: creu1tmg· resp~~ ~~- ~-1 _ nomic Security_ v. lf_!a_~~ney, 24 ~;App. · · . _ ··. · .:._ ___ '.;..,.t ...... ~ ~ -,--: :? ·· 
~ -:.i ~,5~:57_- ag~L~~t-'1:~~tJ u?por~-~~r~ra~e~ ::~ 53Er 54!L P._?d 153. ~55 _(1975): ___ .. _·_--,-_-~ _ .- ·--~---=--=--~ ·.-:-~..;;.,:.·:::-.·.-·iJW~!~~: 
::-~::::.!?Ij he-·t1m~:t~~-1!A~~~ c~~l~en--.s_pe_~_t-wit.n:-:- - RuJ~ ·6Q(c)j s 11ot~designecho ~ -1-\' substi~_-. - c:.., ~ -~:----- - _ ~ - -:· ~.\;~~~~ _'-' ·.-: 

~ -m;~ ~d~fr~ ~e._demal of-mterest on th~.::-~,:.~tute for. :appeal,_ Kowall_ v.- ·V)ut_ecf~-~~• · • - ,. ·:_- - · .. - _,._ ·.· -, __ ::.·_:,-?!::.:-_.·~k~> ., 
- _ :arre2.rages...pr.101• __ to March 20, 1978: Th_e 53 . F.R.D: 211 (W.D.Mich.1~71), nor 1s 1t · · . .. ,,,":: ;!·/r ·.•: ·· •';;:" ~ , : · 
~--!:_i~I CQu~~ ~~~~dA-the ru

1
}~--~0(f~)

1
_ ~~~~~-thfor __ - .. "_<l~jgn~ ~ -~ :!l. ye~~~~ - f?r .. f.elitiga~~!l( .. : . . ~-- :~-~--> . ___ ~~:LJt · .,._._ 

- -rehef. N()tlce 0,1. . _ppea ".-was 1 _eu..uom. e-:-.:: issues. · State-v. Swingle, 110 Ariz. 66,514 · · · ·· - · -._ - · ,-. '. ·~ ·"r: 
court's order ·denying rule 60(c) relief._.. _p .2d 1254 (1973). 

__ ·:·Rule· 6Q(c), Ruta of Civil Procedure, pro- - See also State v. Brown, 9 Ariz.App. 323, 
_:- vides~ - . ----. . .. · . . _ . .. -- . -325, . 451 P .2d 901, · 903 -(1969)," wher-e . the 

· On motion and upon such terms as are court stated that rule 60(c) motions are "not 
. just the court may relieve a party or his to ·be used inerely because [a party] is un­
.. legal representative_ from a final judg- . happy' w1th the result." 

... _:· ment~ order or proceeding for the_ follow- _ Appellant's · first cfaim · is tlia:t the trial 
( ·.,g · reasons: _ (1) mistake, inadvertence, court lackeq jurisdiction to enter a judg­

.... .;urprhi~ PL e_~ciisa.lile ri_~_glect~ _._(~} --~~~vly -- ~ ~nt in favor of the appelle~ and against . 
·\iscovered evidence . which by due dili- the appeliant in the-amount of $2,115.67 for 

: "cience ·cou-Jd not" have· .been discovered in · payments made by 11ppellee after the disso-
. _ . time to move for a new trial under Rule lution of the marriage for the mobile home, 

. ):: 59(d); (3) fraud (whether heretofore de- the trailer space, and taxes. The decree of 
'. · ·· nominated intrinsic or ex~rinsic}, misrep- dissolution wa,s-filed January 14, 1975. It 

·reseP•ation or other misco!'duct of an ad- awarded custody of the Pl?,rties' four minor 
verse party; (4) the judgment is void; ~5) children to the appellant wife. · She was 

-·- ... thejudgment.has been ~atisfie!l, rel~~ __ also awarded as her sole and separate prop- _ 
- --~-~ ~r.-discliirged, ·or ·a prior judgment-on· ---~~ty · ~ traile~ --lot in Flagstaff, '..Arizon~ ---- _ ... 

.. . which it is based has been reversed or which was subject to a mortgage, and a 
othe~ise-vacated, or_it is no longer equi- mobile home, subject to an encumbrance. 

... - · table that the judgment should have pro- Appellee husband was ordered to pay child . 
spective application; or (6) any other rea- .support in the amount of $50.00 per month 

; son_justif ying relief from the operation of per child until his gross income reached 
,_, the judgment. · . $15,500.00 per annum, and, thereafter, he 
' [lj On appeal from the denial of a rule was to pay $75.00 per month per child. 
60(c) motion, the order of the trial court After - th~ dissolution, appel!ant and the 
will be sustained unless the record on ap- children moved to Tucson, Arizona. Appel-

·· peal demonstrates a clear abuse of discre- lant_did not make the pa~ments due on the 
tion. Staffco Inc. v. Maricopa Trading Co., mobile home and Jot dunng 1975, and the 
122 Ariz. 353,' 595 P.2d 31 (1979); Ashton _v. appellee moved into- the mobile home. · He 
Sierrita Mining and Ranching, 21 Ariz.App. lived there during 1975 and made the pay-

. 303, 518 P.2cl 1020 (1974); Mod/a v. Parker, men~ on the mobile home ~nd lot, and p~id 
17 Ariz.App. 54, 495 P.2d. ·494, cert. denied, the taxes thereon. He did not pay child 

( 
' ')9 U.S. 1038, 93 S.Ct. 516, 34 L.Ed.2d 487 support payments as ordered by the court. 

.. ,~972). Therefore, the only question on ap- At the hearing on the order to show cause, 

.. , ; • 

J~~ 
tr)Jt 
{;~ff:: 

' t~1.t~· ·-~J~ff> ~;· 
~;:;:.t~:·-f~: . 
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the appellee testified that the parties had 1114 (1920). Appellee had filed no pleading 
ora1ly agreed he would live in the mobile which could possibly be construed as placing 
home and make the payments on it and on in issue an affirmative claim r or reco\'cry of 
the lot in lieu of paying the child support. a judgment against appeUa.nt. wife for the 
Appellant testified that no such agreement payments made on the mobile home and lot. 
was made. · The payments on the mobile What he asserted in his response was mere­
home and the lot amounted to a total of ly a claim of affirmative defense or credit. 
$212.00 per month. against the child support payments. "A 

The trial court's order of June 8, i978, judgment may be attacked as void on its 
found that the parties made an "unenforce- face if . · • jurisdiction t.o re'{lder the 
able agreement" _that appeHee would make particular judgment or·· order entered [is 
the payments on the mobile home arid lot in lacking.]" Matter of Adoption of Hadtratb, 
lieu of child support payments, and .that it _ 121 Ariz. 606, 608, 592 P.2d _1262, 1264 
·would be unjust to a1low appe1lant wife to (1979). Dissolution of marriage is a statu­
keep the money and "therefore [appellee tory ac~ion in Arizona, and a trial court has 
husband] is .entitled to a judgment against . only such jurisdiction_as is gi_yen ~ - it .. by 
[appellant wife] of $2,115.67." · statute. Van Ness v. Superior Court, 69 

. Ariz. 362, 213 P.2d 899 (1950); .. Saxon v. The appellee husband had not filed suit 
against appellant wife for the amounts paid 
by him on tqe mobile hom~ .and lot. He had 
merely claimed an offset for the amounts in 
response to appellant's petition for order to 
show cause. 

Riddel, 16 Ariz.App. 325, 493 P.2d 127 
(1972). There is no statutory authority giv­
ing the trial court jurisdiction to enter 
judgment for a civil contract claim asserted 
as an. affirmative defense in a post dissolu- .. 
tion child support enforcement proceeding. 

In denying appellan_(s_ rule _60(c)__motion See Sayage v. Tlioriipson, 22 Ariz.App. 59, · 
to yacate the judgment against her, the 523 P.2d UO (1974). Clearly, the trial court 
court stated: 

it seemed to me the law was that this was lacked jurisdiction to enter judgment in fa-
. vor of appellee and against ·appellant for 

an u_nenforceable agreement between the the payments made by him. The judgment. 
.parties. · • I sought to redress __ fa_void.-It -was a clear abuse of-the-court's-

-- ... --- ·- - · - ... . --that in t~is _ action. I ·_th_i~k I_:have- ~he . · discretion. to deny. the appellant's rule"60{c) . 
. - ,' - . -;-.. ~·-·· ·· .·. pow~z: ~ -do !h_at, aJ!~. t~at IS what I hav_e . . motion .to_ vacate . tJie-:Judginent·-irr:::thc:-:.: 

.. _ .. · .. .done. Otherwise, we would have a multi- amount of $2 115 67 · 
plicity·of lawsuits. We would have more ' · · _. - ._ . . 

· . .... .·_ ~urt time takeii·upin -further hearings. . A~pel_lan~ next -~rgue~ t~a~.h~r.rule .60(c) -
· .. ~ · .. - . . -· .. Tlie .-attorney's -fees . for the-parties .. wou1d - ·mob_on w_as erro!!_e~~~y _ !i.erued_ai: .lo. lbe. -.... ~-_ __ _;;:-:.,":._;.. -=~~-' increase . . .. . _ . ... . . __ .-,. ·:=- - .. .... . -- ----cred1t-wh1ch--was allo~~ft.·_brt,~e~t.!'i~l5?:!!'.!<. ~ 

_:-:.~-~-7::~ ~~-----~--~.. -::~~~~~r~T~e ·p~~~~!:a ,£0Urt ·t~-~ericfui'::~;~rup;t~~~:~~~?~-pt1}~ct-:~~r~~~ 
._ · ..... · ,.· .. Y~!!~.J.~a~e_nt 1~-hnute.d. by_ the n.ature of __ .. which :.the ,coiirCfound "the. chiidre·n ha~ ..:.· 

.i ·-'-·· . -~-: •· • - -the suit; and the.:15su.e.u:a1sed...by:...t.h.e.:~-~ :ru.· t ·w•n:,-:;- · -1~-...,""-t·h··-d-;--1·-t~·r· .. -.,.,. •,., __ -~- · --. _ .··: - ---. . · . . · . .. - s., ... n IUI appe ,ee SIDCC-- · .. ~ . l~S~ -~ 10n O · 

:i1 _ . - ... 1~~-.. -~f_!he c~urt'sCJudgmenAt ~xceeds those ·· ihe ·marriage~· · -·· •·· · -·· ·· ··-_ . __ .··.:.: .. ~"""'- . 
·:,.,;;; ~ -.. -----· : • _ _J1mJts 1t .. µ, vo.id~ 1~rk v . . ·nzona.MutuaJ ... ~ ··: .. =·::... . · .,. :···. · - -~ --- · __ ,· •· ·· -,.,...- - -. • '- ····"1 :. - . . · · ·':" · ..... . . ...... . ---:-. ; - . . . . . - - . - . - -· . . . - . . . - . - -· -.-. . - - .- . . -
' :: .~ _, , ··~ .' "".-:~- -~- = ~: ~,,,...-- Savings &' Lo;,.n~Ass~~i?.tfcin~_217 .;F, 640. . . {6~ 7] . In -our. view, the allowance by-the ·-

~ ·. ~ · . ···"~ . ~--_., :··-]i>.C.l914t. -at'id . sub .nom .. -. . ,Farmers.'.__&. .. :trial-·court of- a credit.against his ·child-:s'u~: -
~..;\'; .,. .. .. :~ . - •:·_ ·_ .. _ ... Merchants', Bank of Phoenix, 'Arizon~ _ _...,. · port arrearages.-fcir the time ·during ,;}_iich . : 
': ,;; . . .. , .... ,.:...,.;.;_ _-~ .. ..:.: :.:, ·: ~ ~ .~ir;izona ~-Mutual Sa vir,gs. ·& -£oa-n-=A-ssocia:;--:,-hjs-chil~r~i(1f-vel~,tli!fiffii '*as ~·rrol"T>ll the-=-
. · · · tion, 220 F. 1 (9 Cir.), cert. denied, 238 U.S. facts of this case, and it could have been : 

. · :·.. •. ~·-·-.~~:::-_._:_:6ZS·, .. $5. $.Ct.·. 791~ ~ 5f.·L.Ed.-. 14a6 · .(1915)r ~ raised o_n·· atr'appeaf-.fronf the.:J tiii~i : i973F-'· 
·.-.c.c -.:: ... .: " _- -: Kingsb.ury v . . Christy, 21 Arli."559, i92 P. 'order.1 However, appellant did not app,;al 

___ ___ _ ._,.. :._;:-- - . , .. 

_I. ,l:or .. a ~ase h.:;~tlmg .that crecit. ma~·-.,>l. be .. 
. _ allowed against child s,upport· ai:rearages for 

-- -· .. ... .. . - · -·-----., •·- . ·· ·-
periods during which the child lives with l he 
parent whose ob)igation it is to make the pa);· 

- ., .. -- -··-
. .. - · : ~ -~ - ::.. - ~M--;~·c ~':;-- - ~· ·:;,;.~~;:::...:...... 
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~ > · i~om. the·~ une:0&6~r;;: -Shl!.:,._~ .:..~~~nt~ r4ei:~.:.:S_!ie:-~ .J~P~~~~ .by _.~~\Ul.Se~. a,nd_ . _..:_ ____ _:_ 
. ed by counsel throughout the proceedings, the issue was ·rabed in -the· hearing -on·. the · .:-· ':. .. · ·_. __ 

;,.:-..,,_.-=-m,-d-"tlttf,.,:sS!f~~r_ais~·in-~the,,:J1.:11~~0(<~L,:n~ ~ -~rdajo.sbtl.w_e:a~s.ut is <>_llr_ opjnion that 
~"'-tiori were.raised at:ihe iir.,e of the hearinf - itwasnoi ftiear abtise°'·otdfai Niffim for,_,._..,."t,...h-e"""· ...,..,.,._ .-.. =--~::.-=:-:-:-,-,-- ·, 
. . _.oritli~,>roer-u,-:.showccause.· -=-°-It~-~~~1,pin-,~ -,~triai-- court . to _deriy ~. ap~llant's_· l'.QHf 60(c) ... . - - ... - ·· 

~-~~-:=--§~~lia.~~ww~ n~~-a c~e~_ ~buse·:of the .tri~t -~~otjon it_1~far: as it ~~ .b~ O~.:-~e~ c!eniaj . . . . . 
__ · · .. _ · court's d1Scretiofl ·t.o-.de'i1)' appelTiiit's inotion -· ·Qffiltetest:7 ·.·~.=-·~:~=:--: .-::.--.:--~~~~~~ -=:-~-:-- .-.:" _.~- . : --- · · __ ·_ ~---=-=:: 
~-:-_·;-~~?r·reH~{J.l.DQ~r rule ~(c) insof~r_as it w~ The judgment of the in~l--c~~rt-~nte~t ~- · .. 
· ·,~_- · basedonjftrntinlf-d"ediHoH-i~e.-th~hi~1n"favot""t>f appeilee and·againstrappeUant.in ~ :.,_:._ _ _ .:. . -==-"·-•·. 
_ :.-:.ar~n:·spep t:Y!,ith .th~ ~ppel_le_e: _· __ ~, -~-- · : .. :.._: iheJi..m.ounJ 0($2,115.67 is void. The trial ·. 

'::."'.. '=~:' -:"'.;~; :_9l,~~Ap_pellait~'~ ~r~il~1 ~lalmis tnafshe: ::::ccru~-~ 1S;~ei!3 ord i JJ~«:~ti~~ ~~- ~: ... 
7>~- -~•-is·.entitled-to-rule-60(c) relief.fromJ.he-oi-der :·_~) h_e __ ~~~~! _i11 ~ccorda"l~with-our man-· : . - -- . . ;: ·:. . 
-~=-~~cin_tn~]rr~i~!idf_that the trial court-refused·- date. - - - . - - - :- _-;_··:-=::·0

.~ _·-::::~- . ·-, ~ -- >~~ ,C~" --··
0

: •' - - ··--· 

,::;.:.-......l"o·:4y,ard·.in~re.~to!l:·1he~chiicf support ·ar: ... -~---- . . . . . ... ~-- --:_- --:-- --- ... ---- --
. rearages-which accrued prior to March~~ ; -- EUB.ANK ·p;-J_~·and-HAIRE;J., concur.~---- ~-- --
. 1978..:.:.0nc.e....agaill...ID our view_ it was error ·· 
- for . the· court to -deny judgment ·against ~--

_:...._ __ -appellee- -for . interest at the. legal rate on . .. . , ______ . . 
- - ·each installment of-child. support as it be- . __ .. _ 

·- -·· ·- -came due.·· .Jarvis ·v.- Jarvis, 27 -Ariz.App. 
·- ~: · ··- -266, · 553 -P.2d· ·125-1 : (-1976). --Nevertheless, -- -

. . . appellan~ did not appeal · Crom the June 8 . 

(_ ·,;ents, -s~e-Ba~res v. Bau~es;-l.3 Ariz.App_. s·ts; 
. , 478 P.2d 130 (1970). Cf. Cole v. Cole, 101 Ariz. 

. 382, 420 P.2d 167 (1966), and Badertscher v. 
Badertscher, 10 Ariz.App. 501, 460 P.2d 37° 
(1969) (in both cases the respective fathers had 
successfully petitioned the court for a change 

~ .-.---_ .;,,.. .. _._ --.: -·-··· 
. . I 

L, .• t=. 

( 
'•,4· 

. :--··. .. ... 

of c·ustody and were allowed credit for expendi- · 
.. ture~·m·ade while child was in father's custody 
and where the payments were in substantial 
compliance with the spirit and intent of the 
decree). 

-. 

.J;· ... : 
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(4) Therefore, Virginia's contract with Board of the Department of Economic Se-
Helen lacked consideration._ . ..As .to .services ___ curity, No. 5305-79, B-336-79, which deter-
rendered prior to June 15, 1979 they were 
intended to be gratuitous until December 
21, 1977, and as to those rendered from 
December 21, 1977 to June 15, 1979, they 
had already been paid for pursuant to the 
agreement between Virginia and Helen's 
son and daughter-in-law._ 

There was also a failure of consideration 
to support" the agreement to care for Hel~n 
from June 15, 1979, in exchange for room 
and board and $85.00 per week because 
Virginia was already under a· contractual 
obligation to do so for room and board only. 
See Lingenfelder v. Wainwright Brewery 
Co., 103 Mo.· 578, 15 S.W. 844 (1891); Willi­
ston on Contracts (Third Ed.) Vol. 1; sec. 
130. Virginia never rescinded her contract 
with the son and daughter,-in-law. 

. As for the other items set forth in Virgin­
ia's claim, · the-- evidence shows that they 
were either paid for, erroneously charged, 
or represented expenses attributable only to 
Virginia. 

· Affirmed. 

HATHAWAY, C. J., and RICHMOND, J., 
concur. 

mined that she voluntarily quit her employ­
. ment without good cause and, therefore, 
-was not entitled to unemployment benefits. 
The Court of Appeals, O'Connor, J., held 
that: (1) where record contained no evi­
dence that employee was assigned to more 
responsible duties normal_ly carrying a high­
er rate of pay, record contained no evidence 
to support employee's assertion that phar­
macy in which she was employed expanded, 
employee was replaced by one full-time 
employee who was paid less than she was, 
and by one high school student hired to 
work part time on weekends to prepare for 
·the holiday season, and employee immedi­
ately quit her employment when her re­
quest for pay increase was denied, employee 
left her job voluntarily without good cause 
insofar as claim of denial of a pay increase 
was concerned, and (2) where employee's 
original claim, letter to appeal tribunal 
hearing officer, and brief on appeal all 
raised issue of alleged late payment of 
wages, employee did not waive such issue at 
any level of consideration by administrative 
agency,- and thus she was entitled on re­
mand to consideration of issue of whether 
her wages were paid in an untimely manner 
and, if so, whether such untimely payment 
constituted good cause for her voluntary 
departure from her employment. 
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Angie THOMPSON, Plaintiff-Appellant, 1. Administrative Law and Procedure 

v. 

The ARIZONA DEPARTMENT OF ECO­
. NOMIC SECURITY, an agency; and 

•; Franklin Pharmacy, Defendants-Appel-
_)ees. · 

the 

No. 1 CA-UB 040. 

Court of Appeals of Arizona, 
Division 1, 

,/ 
I 

Department C. 

Nov. 13, 1980. 

Employee appealed from decision of 
Unemployment Insurance Appeals 

¢:::>754, 763 
The Court of Appeals does not sit as a 

trier of fact in review of administrative 
determinations, and will affirm decision of 
an administrative agency unless it is arbi­
trary, capricious, or an abuse of discretion. 

2. Appeal and Error e::>837(10) 
The Court of Appeals is limited to con­

sidering evidence which was presented to 
the trier of fact. 

3. Social Security and Public Welfare 
<1=414 

Where record contained no · evidence 
that employee was assigned to more respon-

-' 

_ ( 

_( 

. 1 
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sible duties normally carrying a higher rate lee, Franklin Pharmacy. She filed a claim . ,! f . :.~ j 
of . pay, record contained no evidence to for unemployment benefits. In an eligibili- l I . 1 

support assertion that pharm~CY.~.J.Cpan_d~---_ ty !nvestigation made by the Department of , ! i' 1 '.,•.::. I 
employee was replaced by one full- time Economic- Security, a deputy determined j 
employee who was paid less per hour than that appellant was disqualified for benefits J J I· 
she was, and by high school student hired because she had voluntarily quit her em- 1. 1

1 

,~_·. 1', 
for part time work on weekends to prepare ployment without good cause. Appellant ~: .. j. 1 
for the holiday season, and employee imme- appealed to an appeal tribunal of the De- ~ 
diately quit her employment when her re- partment of Economic Security. After an , . 

1 
f 

quest for . pay raise was denied, employee evidentiary hearing, ,the appeal_ tri~unal re- i f 
left her job at pharmacy voluntarily with- versed ~he deputy s deter~mat1on and j. i f ·t ~ 
out good cause insofar as claim of denial of f?und that appellant was entitled to bene- j : . t i 
pay increase was concerned, and thus she fits. The deputy, pursu~n.t to A.R.S. § 23- i . i I f 
was not entitled to unemployment compen- 672(C), appealed the dec1s1on of the appeal ; . . f . J t 
sation benefits. tribunal to the unemployment insurance ap- '. t i li t 

peals board. That body, after reviewing ' f ~ ; E' 

~ r 4. Social Security and Public Welfare the record, reinstated the deputy's original I J ' i l 
~ - e=.551, 682 determination that appellant had voluntari- i i , -· "" 
if;: - Where employee's original claim, letter ly quit her job without good cause. Appel- 1 1 I f [ 
~ ' to appeal tribunal hearing officer, and brief )ant filed a timely notice of appeal to this I jI ! f :I 
~✓-- on appeal all raised issue of alleged late Court pursuant to A.R.S. § 41- 1993. ·. j f J ; .~ f;· 
!f-- payment of wages, employee did not waive [I] The unemployment insurance ap- I · 1 

' ' r- ~ 
~ such issue at any level of consideration by l b d · ed ·k dd- · 1 l I t ! · \ } t ,-,1., _ pea s oar 1s empower to ta e a 1tiona 1 •

1 
, , ). 

J: :!;);:'' :~•:.~:;r•,o•n!n~~:,::.:n w:; :;~: .~",~~:n;~seo:P!'ie~r:~. fr:;::. .. ! l Ill / j l /] 
ir,~- whether wages were paid in an untimely modify or set aside the decision of the ap- I Ai .

1 
. .1 ~: l f t 

r:,1 · manner and, if so, whether such untimely peal tribunal on the basis of the record in ·' 
1 

• '.j · J i ' 1 
;- f 

i_J ~_> .payment constituted good cause for her vol- the case. A.R.S. §§ 23~72(C); 23~74(B); ..- i I i, _( ,:
1

1 lH _!_·_

1 

!;_: ! t! 
~ untary departure from her employment. Wallis v. Arizona Department of Economic i it_ ; 1 , ; t ?,; 
~ · . Security, 617 P.2d 534 (Ariz.App.1980)_ f . ;} J t ~ :1 f ~ 
~ · · This Court, however, does not sit as a trier · 'r 1 • ~ ' i ;; t,.~ F'.:. . Anaie Thompson, plaintiff- appellant in ii. in ~J. ·J, 1' ,.. .. 
~ :" - o • of fact in the review of administrative de- · \flHH f [{ 
~ ;: pro per. . . terminations, and will affirm the decision of • ; /{ it t J f ~ ft Robert K. Corbm, Atty. Gen. by J . David the administrative agency unless it is arbi- 1 , i[ ~~ i·P n 
f?_~ Rich, AssL Atty. Gen., Phoenix, for defend- trary, capricious, or an abuse· of discretion. l ~l· i? ! i} f t·~ 
;::;:. - . • • • ~ l .r · .. 'fr... ... t ~ 

~ -~?,;s":r--:-;~::-: :;: •?~-~1'.lh~~P.t~~~~~~,;~~-~'.1_>.;P-,.~~t~_-o!:-_~~o~~-~~~--;~}-:izof!_~: [!eparl1!'::nt :,O(-~co1~oz_n1c._$._ecuritY.-:;-z,:=c:;;~ " t~ ~~~~ ~ 
~ ":7-~---- ;· · · . . • Sec. . - -. -·· ; -.. • _,., .-::; ·---:.---:: -··:-·-~ ·: ·:•,-,-=--.-: -.-. - v. Magma Copper Co., 125 Ariz. 27,607 P.2d . · . -. - - t ·: ~\ .:.;;1>;;-;= -~ ~ 
~~--~ . George 0. Franklin, Franklin'~ Pharmacy, 10 (Ap_?-1979), vacated on oth_er grounds: . 1 ·1i f;!i q p ;, 
~-,._::-~- defendant- appellee employer m pro per. 1~ Anz. 23, 607 P.2d 6 (1980),. Beason_ v. , t hih 4 ! 
~ :f'-'· . . . . Arizon~ Department of Economic Security, ·,l ~vuil "· 
~ ;: . OPINION 121 A,.,. 499, 691 P.2d _987 {App.1979); Bea- ,! •:J J H f , 
~~~: man v_ Aynes, 96 Ariz. 145, 393 P.2d 152 ji -~ ! JS I r· 
(§.~·::·... O'CONNOR, Judge. (1964). . :

1
! ~ t~ · i• ~ _ 

~t~ This is an appeal from a- decision of the Appellant argues on appeal that the phar : ~ ;.: · f · ~ 
~ --... unemployment insurance appeals board of macy in which she was employed expanded ;'. t j r i t ;. ~ ~ 
~.:- the Arizona Department of Economic Se- during the period or · her employment, yet , ,,, 1; 1 t ~ $ 
111i.:•:. curity which determined that appellant vol- she was given no increase in wages and no . !i ! ..JI: . n l ;," 
~ "i. untarily quit her employment without good additional employees were hired to share '· l' ' · · ' £ f ' ~ 
~ ;.};__ cause and, therefore, was not entitled to the workload. She states that she request- \ ~ ·1• · t · 

unemployment benefits. _ed a ,also, which was denied, and she left · j( '· . ;_ :! 
1 
t 

~ ;· - Thomp.,n, quit he< employment with appel- A.C.RR R6-a--50500(D) pwvida, Ii I m • 11 

... 
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A worker who quits solely because his appeal tribunal. The additional issue ./2s 
employer has refused to grant him a pay that appellant also left her job because her 
increase leaves work voluntarily-without" - employer- regularly· failed to pay he1,..I on 
good cause in connection with his employ- time. In the unemployment insurance"sep­
ment; unless: aration questionnaire prepared by appellant 

a. He had been assigned to more re- when she made her claim for benefits, she 
.sponsible duties normally carrying a stated: 
higher rate of pay for longer than a I resigned from my job because I was 
temporary short period of time; and not paid on time or on schedule which 
b. He attempted to adjust his griev- was every two weeks. Just about every 
ance before leaving. payday, I did not get my check when I 

(2, 3] There is no evidence in the record was supposed to; and if I did, I would 
that appellant was assigned to more respon- have to hold it without cashing it for a 
sible duties normally carrying a higher rate few days until there was enough money 
of pay. . Also, there is no evidence in the in the bank account so I could cash it. I 
record to support the assertion that the have scheduled responsibilities and I 
pharmacy expanded during the period in could not meet them the way I was get-
question. This court is limited to consider- ting paid. 
ing evidence which was ·presented to the No questions were asked at the appeal 
trier of fact. - i ·. · tribunal hearing concerning the allegation 

Appellant also argues in her opening of late payment of wages. The employer 
brief that ~he was replaced by a full-time did not appear at the hearing. After the 
employee and a part-time employee. We hearing, the hearing officer wrote a letter 
agree with the unemployment insurance ap- to the employer asking for certain relevant 
peals board that the record does not reflect information. He also wrote to the appel­
that such was the case. Rather, it appears !ant, advising her of the employer's re­
that appellant was replaced by one full- sponse and giving her an opportunity to 
time employee who .was paid less per hour respond in writing. Appellant responded 
than appellant, and· ~hat a high school stu- by letter wh:ch stated in part: 
dent was hired to work part-time on week- But, Mr. Baum, this is not my main 

· erids to prepare for the holiday season. concern. As I stated before on the DES 
f 
Although appellant also argues that she form that I originally completed, I stated 

I 
I ., 

- •. 
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\ 

that nei1 1 

appeals 
claim tha 
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considera 
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when: 
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'l'hemi 
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OGG, J 

·w~ited several months for her employer to that I was not getting paid on time which _ 

~=~->~~!tl~~Zr~i~1.~~~i~~J~~~~t-{~~~;;~?iti~~~~~~~~~-n~;~~--~~i;1~~~-~-c~:~~;~~-;~'g:~~;~2 
appears that appellant may have waited for think it i~ to many people, is very crucial. · · · 
a time before requesting a raise, and then Th I tt t ft th h · by ap • . . e e ers sen a er e earing -
. 1mmed1ately quit her employment when the II t d h I t f th · . pe an an er emp oyer were par o e 
request was denied. A.C.R.R. R6--3-50210 ·d ·d ed b th t t ·b al . . ev1 ence cons1 er y e appea n un . 
~C) req_mres that the employee must ?ot quit Neither the determination of the appeal 
1mpuls1vely and must attempt to adJust the t 'b l f th l b d f t · • rd bl . h .. od ,, n una nor o e appea s oar re ers o 
grievance m o er to esta 1s go cause th ll t' 1 • · th I t 
for leaving the employment. Accordingly, e ~ppt ;n s c aim concernmg e a e 
we must affirm the finding of the appeal paymen ° wages. 

board that appellant left her job voluntarily [4] There is no issue raised by the par­
without good cause insofar as the claim of ties in the briefs on appeal concerning the 
denial of a pay increase is concerned. authority of the appeal tribunal to elicit 

Finally, · appellant argues on appeal that additional information after the adjourn-
the ,appeals board failed to consider an issue men't of a hearing in the manner followed 
which had been raised by appellant both at in this case, and, therefore, we express no 
the deputy level and· at the level of the opinion concerning it.· It is clear, however, 
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that neither the appeal tribunal nor the 
appeals board considered the appel1ant's 
claim that she left her employment because 
her wages were not paid when due. Appel­
lant did not waive the issue at any level of 
consideration by the administrative agency. 
Her original claim, her letter to the appeal 
tribunal hearing officer, and her brief on 
appeal all raise the issue of the al1eged late · 
payment of wages. 

A.C.R.R. R6-3-50500(C)(2) provides: 

custody in· foster parents, and mother ap­
pealed. The Court of Appeals, Hathaway, ·· 
Chief Judge, held that where indigent 
mother requested appointment of counsel at 
dependency proceeding and evidence was 
taken without the appointment of counsel 
who was subsequently appointed and partic­
ipated in further proceedings, mother was 
denied due process and adjudication of de­
pendency must be set aside . 

Reversed and remanded. i": .~ .. 
i ~ • A worker has the right to receive his 
; ; wage in the proper amount and when · 

~;;;;;:~~~S2:>:~;.:~-d~e.· :· .-~-~-~~~W. .·~ :-u.n:.eas9~b~e--~ ·~~gef:_'..±~-InFfants_:200~;:¼:· .. ::-:.;_:_-~·:~~~:;; ··'::f··.~d-·'-;,~::'~t;__'-"'~~·;_i!,:.-.:;~~~~<-_._'. 
--,~~ '··· -. ' f :.-.. . '· • ·: .. · .·· . ' him to contmue·.worl<mg·.unless lie 1s· rea-_.., :' .· , • 'Oster paren1.:S .L~:w.noE'l ·cuswuy:,o . e .. , ·-" ··=·'"';.:;:,, :\'·"'"::.:::=,<;J';~..,~~-

(,. 

( ~onably certain o: being paid for his se~v- ~end~nt,,child was to be awarded w_ere ~ot· J.f.j 
ices. Thus a claimant would leave with parties to . dependency proceeding al- t~l.•; 

-:-- ·: • • t ~-

~--!: . :-· , .• 

: : ~;-
:·.~ .,.. 

~--::· 

·-.:.! . 

· .. ~ 

- .] 

good cause connected with his work; though they were permitted to participate i?:· 
when: in the dispositional proceedings. A.R.S. ~ · 
a. The employer is repeatedly late pay- § 8-515, subd. D, par. 2. 

ing his wages; • • • • 2. Constitutional Law ~255(4) 
The matter is remanded to the unemploy- Where indigent mother requested ap-

ment insurance appeals board for considera- pointment of counsel at dependency pro­
tion of theissue of whether appellant's ceeding and evidence was taken without the 
wages were paid in an untimely manner appointment of counsel who was subse­
and, if so, whether such untimely payment quently appointed and participated in fur­
constituted good cause for appel1ant's vol- ther proceedings, mother was denied due 
untary departure from her employment. process and adjudication_ of dependency 

must be set aside. U.S.C.A.Const. Amends. 
OGG, P; J., and DONO.FRIO, J., concur. 5, 14; A.R.S. Const. Art .. 2, § 4; _A.R.S. 

127 Ariz. 296 
In the Matter of the Appeal in Pima 

County, JUVENILE ACTION 
NO. J-64016. 

No. 2 CA-CIV 3716. 

Court of Appeals of Arizona, 
Division 2. 

Nov. 24, 1980 . . 

The Superior Court, Pima County, No. 
J-64016, Lillian S. Fisher, J., adjudicated 
minor to be dependent and placed physical 

§ 8- 225, subd. B. 

Rubin & Myers by Stephen M. Rubin, 
Tucson, for appellant. 

Robert K. Corbin, Atty. Gen., by John R. 
Evans, Asst. Atty. Gen., Tucson, for appel­
lee DES. 

Kathleen AJistair McCarthy, Tucson, for 
appellee Minor Child. 

Lawrence E. Condit, Tucson, for appellee 
Foster Parents. 

OPINION 

HATlJAW A:y_, C~ief . Judge. 
A juvenile · court order declaring a minor 

child to be dependent and awarding his 
.care, custody and control to the Department 
of Economic Security (DES) with physical 
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irregularity that does not require re:rentenc­
ing. See St.at.e v. Knapp, 114 Ari~ 531, 562 
P.2d 704 {1977), cert. den. 435 U.S. 008, 98 
S.Ct. 1-458, 55 L.Ed.2d 5G0. 

Affirmed. 

HATHAWAY,-C. J., nnd HOWARD, J., 
concur. 

TOWN OF EL MIRAGE, Petitioner 
Employer, 

State Compenu.twn Fond, Petitioner 
Carrier, · 

... 
. The INDUSTRIAL COMMISSION OF 

ARIZONA. Respondent, 

Mic.b.u) Waioon, ~11dent Employee. 

No. 1 CA-IC 2330. 

C,ourt of Appeals of Arizona, 
Division 1 . 

Oct. 16, 1980. 

P.ehearing Denied Nov. 14, 19&\. 

Review Denied Dee. 9, 1980. 

i~~: . .-~ -, . ·,• 
~\- ·.: >:·, .. -,, :_ .Administrative Jaw judge entered deci-
f ~ · · " · sion as to claimant's average monthly wage, 
':,. . · and that decision was affirmed on review 

by the Industrial Commission, Claim No. 
556--0?r--5750. On ~titicn for review by 
special action filed by town, employer, and 
insurance carrier, the Court of Ap~ls, 
O'Connor, J ., held tha t: (1) petitionero weN! 
deprived of a S'IAbstantial procedural right 
to CTOS5--€xamine claimant at hearing he 
requested on amount of hill average month­
ly wage, and it was an ebuse of discretion 
by administrative law judge to relieve 
claimant from the imposition of sAnctions 
for his failure to attend the hearing without 
sufficient evidence to establish the reasons 

for his ah!ence; however, the judge did not 
abu~ her discretion in subsequently deny­
ing petitioners' motion to dismiss in.scfar as 
it was based on claimant's failure to attend 
his deposition and to answer interrogato­
ries, iJl3smuch as petitioner.i did not file a 
\-.·ritten motion to <lismi5s on such grounds 
and give not,ice or the motion; (2) inasmuch 

. a.1 fincin{r-1 were not made on aj} throe of 
· the _oonditioris for waiver cf claimant's un­
. t imely requf!St for rehearing on the amount 
of average monthly wage, and inasmuch rui 

there was not suffi\!ient e,·idence on which 
to base a finding that a meritorious reason 
ex.i.stcd for late ming, the bertt!fits award 
bad to be set aside; and (3) question wheth­
er claimant's employment as a lifeguard 
was seasonal was one of the primary ques­
tions 'to be determined a\ hearing on the 
merits, and that question was not one as to 
which the administrative law judge could 
take judicial notice of the facts. · ·· · 

Award set aside. 

!. Workffll' ~mpensatwn ca=t667 
Despite t.lre informality of the conduct 

of hea.'"lr.gs by the Industrial Commission, 
its hearings must stiH be conducted consi.~t,.· 
euUy with lundamentnl principl~ wliieh in­
here in due process of law. A.R.S. § 23-
941, subd. _F; U.~.C..A.Const. Am~nds. 5, 14. 

2. Worken' Compensation ~1703 
Employer and its iruiurance carrier 

were deprived of a subst.ar.tial procedural 
right to ero~~xamine claimant at h~ing 
he requested on amount oi his averc1ge 
monthly wage, and it was an abuse of dis­
cretion by administrative law judge to re­
lieve claim.ant from imposit;ou of sanctions 
for hi:! failure to attend the hearing without 
sufficient evid~ncc to establish the reasons 
for his ntsenee; however, the judge did not 
ubuse her discretion in subsequently deny­
ing the employer's motion to dismiss insofar 
t\!I it wa., based on claimant's failure to 
attend depo;3ition and answer in~rrog-ato­
ries, inasmuch as the employer and ca..."Tier 
did not file written motion. to dismiss on 
such groun& and give notice of. the motion. 

3. Wor:x 
Only 

claimant 
reason" i 
for a hea 
detennir: 
may the 
untimeli1 
determi n. 
A.RS.§ 

4. Womt 
An 1 

the amo1_; 
be waive 
trative la 
present: 

. lay is not 
other pat 
reason fo-

5. Worke 
lna..'1! 

all t1... .• "e 

cJai1. •,'E 
on the a:­
ahd inas r 
evidence ! 
meritorioo_, 
ing, the .a 
benefits: h 
947. 

6. Worke1 
Quest 

lifeg-.iard 
mary qu~ 
ing condm 
workmen•~ 
question " 
ministrati, 
notice o! 
E.,.i<l. , Ruh 

7. Work~1· 
Burde 

inal dete, 
wage was 
who req~e. 

8. Worker: 

• ~l' y 
lion u. -~t 

monthly w: 
ployment i:-
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•i~,,.., '.did not 3. Workers• Compenution e=.t690 Robert K- Park, Chief Counsel, St.!.te 
. ·, denv- Only if a workmen's compensation Com;>ensation Fund by Peter C. · Kilgard, . , . 

~far 25 claimant can demonstrate a "meritorious Phoenix, for petitioners ernployer and carri-
• co attend reason" for failing, to make a timely request er. 
ntR.rrogato- ~;·~_r._-.!: i'.· for a hearing within 60 day:3 of the notice of 
, not file a "· I determination of average monthly wage Calvin Harris, Chief Counsel, The Indus-
ch ground:, \~J.i,_ may the administrative law judge waive the trial Commission of Arizo.na, Phoenix, for 
:) inasmuch r;:~,. ·,. untimeliness #.of the request ·and rea,.:h a respondent. . 
,1f t.!1..-- of . l~fii • determination on the meri~ of the claim. " := ,,..,,--.. ~ Dorothy Waldon, in pro. per., for respon-

. :ma!:o::; i~,{? ~-:~r!e::-~:~pensation ~ 16~ dent employee. 

:.asmuch as rP . :· An . untimely' request for a . hearing on 
~ on which -~•:i~ ·< the amount of a•ierage monthly wage may OPINION 

ous rea..'\On F-;\~ . be waived in the discretion of the adminis- . O'CONNOR, Judge. 
iits award · )::,l':1-t · trative law judge when these conditions are 
;_on wbetb- #; . ·present:' (1) delay is not excessive; (2) de-

lifeguard · ft ·•· lay is not unfair in its· consequences t.o the 
:-~1!· .::'. · other parties; and (3) there is a' meritorious nary qu~ 

ng on the 
~ one as to 
dge could 

ir :: reason for the late filing. A.R.S. § 23-947. ft· F' . , _ .. ri 5. Workers• Compensation <S:=>1690 

· · i ~~!;::!:f ~~i::}z.·:r:~:: f,i on the amount ·of average monthly wage, 
· µJ · and inasmuch as there was not · sufficient 

l7 U-i evidence on which to base a finding that a 

( --:.onduct · ~1-; · meritorious reason existed for the late fil-
-,£ ~ion · ~-~ . · ing, theaward of workmen's compensation 

' · ~ • - ,._ · benefits had to be set aside. A.R.S. § 23-- DIIISir '..:'; , 

which in- t·.:fi 947. 

.. S. § 23- · ~ 6. W orkere' Compensation ~ 138:l 
·1ds. 5, 14. · ~,: .. • Question whether employment as a 

· ?" lifeguard was seasonal was one of the pri-
'3 .: r · mary q;;ecitions to be determined at a hear-
3 carrier ;-'\-/ ·! . ing conducted on the merits of the instant 
.rocedu_~ . '.! ~1, ~ \ workmen's compensation case, and that 
t heanng i-1~ - \. · question was not one· as to which the · ad-

average .: J-:,.':-7. · • • ministrative law judge could truce judicial 
;e of dis- · :;-,; notice of the facts . . 17A A.R.S. · Rules of !:n:c:~:::-•;r ·r. Evid., Rule 20l(b) . . 

- · · · 7. Wo'rkers' Co1npensation (il:::>1374 . 
: ~~

th0
ut -~ {~I: ~: ' Burden of proof as t.o whether ihe 'orig­

- reasons i- ' ·, · inal determination of av~rage monthly 
·e did not .· :: r- ;; ;. · · · 
.Jy deny. ., :~:~·- · wage was improper was on the employee 

'· ~ .,· "Yho requested the hearing. · · 
,S insofar ~- t~-. . 
\ilure to : ':._·/~1:· .:' . · 8. W orken• Co.mpensation <:=822 
:JTOga~ ·:. · · :-;_ - Industrial Commission hlci some discre­
d earner · · •· ·· tion in determining the amount of average 
1miss on _ ~:,~i:_· monthly wage in a situation where the em-
' motion. : . ployment is determined to be seasonal. 

... i:: .... 

·:,'t> 
. ., ~-- -~ ... 

Th,d review by special action is filed pur­
suant to A.RS. § 23-951 by petitioners, the 
Town of El Mirage, the employer, and the 
State Compensation Fund, the insurance 
carrier. Petitioners raise three issues as 
grounds for setting aside the award: (1) the 
denial of prehearing discovery and the right 
of cross-examination of the employee; ' (2) 
the determination by the administrative 
law jud~ of the jurisdiction question at the 
same time and in the same a.ward as the 
merits of the average monthly wage ques­
tion; and (3) t~e sufficiency of the evidence 
to su pport a finding by the administrative 
law judge that lifeguarding work is not 
seasonal. · 

The respondent employee, Michael Wal­
don, sustained severe and pennanent spinal 
injuries in a dive intl a . swimming pool 
where he was employed as a lifeguard in 

.August, 1978. His claim for workmen's 
compensation benefits was accepted by the 
insurance carrier. On Oct.ober.11, 1978, the 
respondent, . Industrial Comm{~sion, issued 
its notice of independent determination of 
average monthly wage in the amoun·t of 
$153.83. A.R.S . . §§ 23-1041, 23-1061 F. 
Six months later an unsigned request for 
hearing was filed by an .attorney for the 
employee. A hearing was held September 
13, 1979, and on October 19, 1979, the-Indus­
trial Commission administrative law judge 
entered her decision find ing the average 
monthly wage to be $615.32. · The decision 
wa3 affirmed by the Commission on review, 
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and the petitioners Ulffe-a!ter .filed a timely 
petition for _special action. 

.· The original · administrative· determina-­
tion of average monthly wage was made on 
the basis t~t the respondent employee had 
worked for 31 · days as · of bis injury as a 
seasonal employee · earning $615.32 per 
month for the summer months. The sea­
sonally adjusted ave.rage monthly wage was 
determined to be $153.83. No request for 
hearing W8:f filed by the respondent em­
ployee within sixty days of the notice of 
determination of avt>.rage monthly wage as 
required by A.R.S. § Z}-947. A re<_iuest for 
hea..•ing on the amount of the average 
monthly wage was fi!ed with the respon­
dent Industrial Commi&1ion hy an attorney 
for the employee on April 25, 1979, some six 
months after the notice of determination of 
the average monthly wage. The In<lustrial 
Commission administrative law judge set u 
hearing date'oi September 4, 1979. On 
August 2, 1979, the empfoyee•s attorney 
filed a notice of withdrawal · as attorney of 
record on "mutual cor.sent."' 

Prior to the withdrawal of the employee's 
attorney, the petitioner. carrier had filed 
and served oj, :.be employee's attorney writ­
ten interrogatories and a notice of taking of 
the deposition of the .empl~yee.' The depoei-

~ tion was reset ·to :August. 10, 1979, at the 
-,: request of the employee's attorney. The 

· · ... · . · _employee's attorney withdrew as counsel of 
record and the employee did not appear -for 
his deposition on August rn. No answers to 
the written interrogatories were ever filed. 
Another notice 'or'taking of the employee's 
deposition was served on the employee for 
August 23, 1979. 'l'he employee did not 
appear for the deposition on that date. Ap­
parently, coun.11el !or the carrier then made 
an ex parte oral req~t to the Industrial 
Commission administrative law judge for a 
continuance of the hea..-ing scheduled for 
September 4, 1979: whicli was denied. On 
Septembf>.r 4, 1979, the employee did not 
appear for t.h-e hearing and his mother tele­
phoned to requat a oontinuanr,e, whrch was 
granted. 'l'he admini.,trative law judge re­
set the hearing ior September 13, 1979. On 
September 13, the employee did not appear; 
however, hlis mot.her, Dorothy Waldon, llJ>-

;,./_ ·· .. 

pea.red and testified. Counsel for the peti- <i: · Applicant wa» ju 
tioner carrier orally moved to di.suuss the· ,;~<>f · receiving his A 
employee's request for hearing based on the .. ·•. i':!"'fiJhen he sustained 
employee's failure to appear, bis failure to :?\Whether he intendf 
answer-the interrogatories, and his failure ,,:~~tion at a four.,y 
to.appear for his deposition . . The admini&-, .· :aummer of 1978 · 
trative. l~w ·judge . took the. . motion under .' · .: , ,.._,:.:.;. / ;._ Other than 
advjsement and proceeded with the hearing. ·.'.·; ~i,~timony that ap: 
The only e_vidence at the hearing was the · :• ';_ continue working a. 
testimony of the employee's mother. 1 ~time basis (applic. 

The f~~ings and decision of the admini.!1- ~-jobs on a part time 
trative l~w judge .were issued October 19, . °:'..:M:hool) and that ·a, 
1979, and included the following: ~{ ~ld all year ro~r 

The applicant was employed as a life- ,_};_~ Arizona is a resort 
guard. for the defendant employer. A3 a · ~ifk·' pool.ii open al\ ye -., 
result of dMng into the five foot section I \ ;_ · l:foguard, no evidei 
cf the pool and hitting his head, applicant ~~f-

1 

:·
the insurance carr: 

is a qu.udriplegic. Prior to said si..mmer f .. f · ·;;'3/o~k is not availar 

employment., applicant was a student e.t a ·f _:_i.'_~.~.;._;: ~.-:.•·_;_· .. ~ · · · · • 

1

~ · 
com:mu::iity college an<l workc.-d p1:1:rt time i .. 
at various jobs, although he had never J\2< · ·, Ar,•>licant's n~e;· 

bee~ a lifef.Jard •bef~re: . • • ( { ·._the time_ of injury 

·There ui no dispute that from the date 
of the industrial episcde, August 9, 19'18, 
the ~pplicant required extensive medical 

, treatment and was disabled. It is also 
notd that beginning in January' oi :i979, 
applicant's mot.her has contacted The In-
. dustrial Commission of Arizona by phone 
and letters protesting the handling of ap­
plicant's claim. · The circumstances in this 
caae are unique in that applicant must be. · 
aided in. his daily .activities and obviously 
cannot answer· Interrogatories, attend a 
.deposition and/or hearing without the aid 
of another person. · It is therefore con­
cluded herein· that applicant's ph)lllical 
impainnent.8 and/or inabilities, which are 
attributable to the industrial episode of 
August. 3, 1978 are of such a catastrophic 
nstu~ as to cause the undersigned Hear­
ing Officer to exercise her discretion and 
excuse applicant's non-ap,ve.a.nmce at the 
hea:ring herein a11d at the scheduled depo­
sitfon, as well a., his fe.ilure · t.o a;iswer 
Interrogatories propou!lded t.o him, espe­
cially since the period of employment and 
the money paid to applicant during his 
employ are not in d i3pute. Rule 57, 
R.Froc. I.C.A. (.4 .. C.R.C. M-13-157). 

• • • • • • 

rl J: · · &mount 1s to be .u 
¥.'.;:;.:- · :· the fit-:st date of c; 
'tr-t-.', ·•-ac.!de<l} · 

~0;{:: Petitioners ur6a · t 
· Pf::!;_~ judge abused he · 
· · \their oral ~otion to ' 

1 .~ng based on th, 
:~appear at the heari 
:~er the interrogato1 
· ~ition. A.RS. 
/: ,~·~:.. Except at othe1 .~ ... ' 

:':'l~: iiection and rule$ v 
~J;:- by the commission :+s.,..,"'.' _. 

· , > ,:,;<-;;: not bound by corr 
'" ,"\t~~/ i- "'."_ • 

. -~ f.to: ~~.·rulcs of evidence · 

t1· {f1.?mal rules_ of~~ 
8.'.;>'. . t..'ie hearmg m ~ 

"' --.;~..: . . ti . 
. t ';Jii:,: :. 2cll1eve substan & 

. ;~:?::• hl Despite the l 
11,i_/ 'duct of hearings by 

·: 1· l.~:Y·ino~ "their hearings 
' .l;:°''t,~ ~-i • . · ~f-C 1--0::isistently w,th . i 

'?K,ii) vhicb inhere in · ~ 
~ :~>~rrnJustria/ Con. ..~ 
~ 7- 532, 556 P 2.d 8Zl, 
li~-~Internation~ Mf:Ut , 

·1;%_: i}t. :l'<.-Graw-Edison .C 
~·. h:: ~Commission 99 A: ~,,.. ~-~~~ .. ' 

\~::<11965) . 
-'::,4 ~I,·;..-;~ . 
. '~~::'\ . GI P~7 

'7.'t,-.•-. f :- I 
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:~ · y Applicant was just three credits short A.C.RR &4-13-145 B provides: 
'd,l /of rcctiving his Associate Arts Degree If a party . . . willfully fails to appear 

-~it ! when he sustained his industrial injury. ·· before an officer who is to take his dei»-
.. ;;i, . Whether he inumded to continue hia edu- · · ~ . -~t1on after being served with the proper 

.~ .~~ · ;_ r.ation at a four year college after the 'riotlce, or fails to serve answers to inter-
. ~:'.f : ;.!lllmmer of 1978 would be immaterial ' rogatories after proper service · of such 

>.•.;i:-.r ~:·. ; ... ··: Other than ~pplica~t's. mother's . jnte.rrogatorie.s, the presiding hearincr of-
:~. _: !.~umony that apphcnnt did mtend to . - · • . . 0 

: '\" ,· · ~c.ontinue working as a lifeguard on a full fleer on motion and notice may strik(! out 
\:.~ _, time basis (applicant had . held various ·a11 or any part of the pleading of that 
\;j!f.. ; ;Jobs on a part time ba.~is while attending party, dismiss the action or proceedin.g or 
. :/1'~'. · .. school) and that swimming classes were any part thereof, order the suspension or 

.
:;,{ · .. :;held all year round and the fact that : forfeiture of compensation, or 'precl~de· 
': __ t , .... , .-. .Arizo_ . • na is a resort type area _which has the int.z'Qduction of evidence. ·. (Emphasis 

_.,·_ ·'jf > ~-pools open all year that might need a . .added) .: · · · · 
-1'\ : ' lifeguard, no evidence was introduced l:y A.q.R.Il Pvt-13-149 provides: 

· _:;,, · ; the insurance carrier to sl1ow that such .The employee, whether or not rep~- · :ii ;· ;' wo~k is not available on a" twelve month sented by an attorney, shall appear per-
·.i · basis · · · · sonally at any hearing without .the neces-
/f.q; • • • • • • · ,-~,i 1 . sity of subpoena unless excu3ed by the 

~ Applicant's average -monthly wage at presiding hearing officer. .;: l , the time of injury was $615.32 and said · Petitioners did not apply to the arlminis-· -~r :- amount is to ht! _used ret.-oa.ctively from trative law judge prior to the hearing for 

· __ :_t.•.:,i,, :_ :·. ~~ede~~rn) t da~ of entitlement. (Emphasis an order compelling the employee to answer 
~ • ..... :u the interrogatories or to attend his deposi-

.. :::lr i, Petitioners ,_,rue that the administrative 'tion, as they l.'Ould have done under A.C. 
. -:-.a.;:_ R.R R4- 13--145 A, nor did they file a writ-... . ·.. blw judge ~used her discretion in denying 

Ariz. 28;) · 

. ..'··-' . their oral motion to dismiss_ the request for ten motion to dismiss the request for hear-:! t:eanng based on the employ<>e's failure to ing and give notice of the motion to the 
1
e ii. "ppear at the hearing, and failure -~ an- ~loyee, as is contemplated by A.C.R.R.. h --~~£; rr,1er the interrogatories or to appear for his l3--i4S B. 

:>e ;ff_ depoeition. A.IlS. § 22--941 I<' provides: · A.C.RR R-1--13-157 provides : 
:': t: '.. Except at r.:herwise provided in this Any interested party who fails to abide 1

; _:_ :J:j; ::r ( ~tion and rules or procedure established wit11 the provisions of th~ rules sh.,il 
id .,. ,., ;~~ t ~ ~'-hy the commission, the hearing officer is · not be permitted to present any evidence 

11: : ~if-r ~ ~, ·not bound by common law or statutory ' at"any ·or the proceedings before' the · 
ar _ '<::-. i?""h-rtt1es o! evidence Ol' by technical or for- · .Commission on ·the claim, or the reque:,t 

,.d. ,, 
l6 

'>- . 
cl 
13 

l -• 

... ,,\, '~t4f mal rules of procedu:e and may conduct for hearing may be d1S~ in the dis-
-\ : .[- . ::. the hearing in any manner that wiU · crelion of the presiding hearing officer. 
· · ':' · · ·. · .: acliieve substantial justice. . _'fhe presiding hearing ofCicer or the Com-
. •~ :~: ;- · · · mission may, in his or its sound discretion, > · ,~ [l] Despite the informality of the con-
. , , · duct of hearings by the Industrial Com mis- · relieve th~ party of the sanctions impoeed 

,:' ' _.: sion, "their hearings must still be conducted for bis failure to abide by these rules i! 
:_,,: ·· . consistently with . fundamental principles · goo<! cause therefor is shown. . 
, ,;at · _which i~herc in d~e ~rocess of l~w," Cash ~- [2J The only eviden~ in the record of 'Ii Induatna/ Comm1SS1on, '1:7 Ariz.App. 52o, the September 13 hearing concerning the 
::. • 632, s.sr, P .2.d 827, 8-33 (1976). See also reasons for _ the respondent employee's a~ 

:, · \ i:' ;;}nt.ernationaJ_ !tfetal Producw Division ~f sence from the hearing is tM statement of 
~ - ·~ ·ycGr:i.w-Bd1son Company v. Industrial his mother that "he isn't fee!ing well." 'l'hc J . ."fc;mmission, 99 Ariz. 73, ,106 P .2<l 838 ad111ini!ltrat:ve law judge excused the em-

· } ·{t965i ployee's failure to appear at the hearing, as 
'. f QI l'.'6--7 

.1 . 
~::i • 

:-.:.1.,·.· 
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well al his faHures to respond to the inter- titioners did not file a written motion to } 'P1T:~~~f ,Th~ were no exp: 
rogatories and to appear for his deposition dismiss on such grounds and give notir.e <f · ~rSi:.he:October 19, 19W, , 

. beeause of the "catastrophic nature" of his the .motion to the employee as is requ~ _ 'tj,strative law judge co: 
injuries. The testimony of the employee's by A.C.R.R. HA-13-145 B. f ttquest and the lengtl 

mother at the hearing disclosed that the (3, .(] Petitioners also argue that the de- _ · :> 9:msequcnces to L~e c;; 

employee was attending classe5 at Arizona terrnination of the al!ministrative Jaw judge : {;:~?On review by the Cr 
St.ate Univer'8ity in September, 1979, not- must be set aside bl..">Cause the administrA- · ., .-::~ that the employee ' 
withstanding hi3 injury. We find ·that the tive Jaw judge may not resolve the me:-iu ;(µie determination of 2 

· · petitioners were deprived of a substantiai of the claim until the preliminary jurisdic· _: [ was made, and that 
procedural right to cross~xamine the cm- tional questions have been resolvecl, citing / ; prejudiced by the ~ 
ployee at the hearing which he had request- Kleinsmith \'. Industrial Commission, 2t- · {i.?r his failure to atte, 
ed, and that it Wll!.I an abuse oi dfacretion by Ariz.App. n; 546 P.2d 3-16 (1976}, approre4 ~§;;R0 .lln3wet" interrogatoric 
the adm1nistrative law judge to relieve the and sdopted in 113 Ariz. 189, 549 p .2d 161 ·: ~t-tbc employee's mothe 
employee from the imposition of sanctions (1976). The holding of Kleinsmith is · tha.t · )}.ceming the _reasons f( 
for his failure to attend the September 13 only _if a daimant can demonstrate a "incri• :~':?he request for heat 
hearing without sufficient evidence to es- torioua rro.son" for failing to make a timely . ;:~, ,. '.'Q. You say your 
tablish the reasons for his absence that request for a hearing within 60 days may fr~: ~ Notice of Avt: 
date. See 'Lindsay v. The Industrial Com- the admi-nistrath·e law judge waive the un· · . . ;;"i0· _A. Yes. 
mission, 115 Ariz. 254, 564 P.2d 943 (App. timeliness of the request and reach a· deter· · ~t f?~ i- Q. The reason nor 
19TI). The mere conclusion of the employ- mi nation on the · merits of the claim. An _ /f17}~{i· · it 50 far as yot 
ee's mother that he was not f ee!ing well is untimely request for hearing may be . '~I~:t.:~ · . . . because it j l 
insufficient in our opinion to establish good waived in the discretion of the adminis~- '.'t ~ ~;· ; · wor<ls, money 
caµse for proceeding with the hearing in tive law judge. when the following cond1• ._ '?.!~:;:?:< . portant at tha 
the employee's-absence. The. prejudice to t!ons are present:-_1} the dela! i~ ~ot cxces- .: ijf })f, A. Right. 
petitioners by the denial of the right to s1ve; 2) the delay 1s not unfair m its con.":: J~~f~{;,: • Q. It was not un 
cros3-examine the employee .was com- quences to the other party; and 3) there 1, ;:tiR·!-.;•:~_ . __ _ 

~ - -· - , · counsel, Mr. P 
pounded by the failure of the administra- a ~ei-itorious re_ason for . th: late filin_g. _ \{1~?<~ · ·.: in the spring c 
tive law judge lo ru~ on the motion t-0 Jams v. Jndustnal Comm1ss10n, 111 Ar.z. ... I ~\'?(;':;.. . 
dismis:t at the time of ,tpe he3ring. W~ 362,529 P.2d 1179 (1974); Chavez v. Indus• .;::t_;.;:.,:~, :. A. Yes. 
further find, however, that it was not an trial C,ommission, 111 Ariz. 364, 529 F.2d r_; f '.., ~- -that he aclv;: 
abuse of d:Scr.:..tion by the administrative 1181 (197•1j; Parsons v. "Bekins Freight; 108 {,,:!r~:c-. _ that should be 
law judge to sub..'!eQuently -deny the peti- Arii. 130, 493 P.2d_ 913 (1972); Andrew l', . 't,i ~(f_ • k RighL Well, 
tioners' oral motion to dismiss im!Ofar as it Industrial Commission, 118 Ariz. 275, 5:~ : ,::gii.:.t:'.~ · · about it becar 

~-~ w_as based on the failure of the employee to P .2.d . 134 (App.1978); Judd v. Industrra, f{t>;•:: : but we had ne 
. _attend his deposition and to answer the Commissio11, 23 Ariz.App. 254, 532 P.2d 100 re~ --<· done was WODl 

- r • Yii:itt.en interrogat.ori,es inMmuch as the pe- (19-75).1 i /> "i_ : [5] _There was no 

1 A.R.S. § 23- 94"/ was amended by Laws, the commission \\;thin th~ required ninety ~{e· · · .• employee. Findings r 
· 19SO, 2nd Reg. Sess., Ch. 246, effective July days by a party means that the determina,ion l f : '.·;lions which must be n 

31, 1980, and now reads as follows: by the com:nission, insura nct> carrier or self- J:\., the administrative )av 
A. A hearing on any question relating to a insuring employer ·is final and res judicata to .... x.~0

•· • • ; 

claim shall not be- granted unless the employ- all parties. The industriai commission or s.ny l ~~- i ._-:. -~uirement of a time! 
. ee has previously filed an application fo r co~rt shall not excus.e a late filir.g unless .inY ~:?:: · · • shot:ld have been mac 
compensation within the time and in the of the following· apply: . :J;-;,;~_.:'; evidence If all the . 
manner prescribed by§ 23- 1061. and such l. The person to whom the notice is St.:11 . r _}_S_".::-_;_;_-_:_i·Pl. -. ir.ed_ to. hav_e be-en rnf_ 
request for a ' hearing Is filed within ninety does not request a hearing because or justifi· i!.\ . _ 
days after the n,,tice sent ·under the pro ~;- able reliance on a representation by the com- -lr.tf·J,fative law Judge Wal 

sions of subsection F of§ 23- 1061 or within missfon. employer or carrier. •-~ ,:;-t. -~·of the request for hea 
ninety days cf not ice of a detennlnation by 2. At the time the not 1ce is sent the per• _1 _;,_{ ,~.~-•--·.·•i_~--.. :··-•; · -~--~tion. ,may be made < 
the commissi<m. Insurance carrier or self- in- · son to whom it is sent is suffering from ~~. 
suring employer under § 23- 1047 or § 23- insanity or.legal incompetence or incapadtY, !'t\;''.·'. ;.- :'.';•.,.., the person to whom ·· 
1061 or withi_n ten days of all other a.wards Including minority. ·; ;};f;.• legal counsel knew r 
issued by the _commission.. _ 3. The person to wh<,m the notice is serat i~:'~; .. reasonable care and 

B. As used in thi.i section, 0 riled" means shows by clear .and convincing evidence th&I . .'.,,'.-r'. ·known of the fact of 
that the request for hearing i~ in the posses,. the notice was not received. The late filiui '.~.:;~:_.,.-.dt.ring the filing peri< 
sion of the commission. Failure to file with shall not be excused under this subsection If :lt:t-fi_i not be excused un~ 

1·:~. 
1,;: ' 
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TOWN. OF EL MIRAGE v. INDUSTRIAL COM'N 
Cttu,,Am.llpp.,621 P.ldl88 

Ariz. 291 

There were no express findings made in 
the October 19, 1979, decision of the admin­
istrative law judge concerning the-untimely 
request and the length of the delay and the 
consequences to the carrier. In the decision 
upon review by the Commission, it was not­
ed that the employee was hocpitalized when . 
the determination of average mc,nthly wage 
was made,. and th.at the carrier was not 
prejudiced by the absence of the employee 
or his failure to attend his deposition and 
answer interrogatories. The testimony of 
the employee's mother at the hearing con­
ceniing the reasons for the delay in filing 
the request for hearing was as follows: 

"Q. You say yo11 remember getting that 
Notice of Average Monthly Wage? 

A. Yes. 
Q. The rea.'¼On nothing was done about 

it so far as you were concerned was 
because it just wasn't-in ether 
words, money just wasn't that im­
portant at that time? 

A. Right. 

Q. It was not until you then ret.ained 
counsel, Mr. Philips I guess it was, 

__ in the spring oi I gue:;s '79-

A. Yes. 

Q. -that he advised that he tl?ought 
that should be protes~ed, right? 

A. Right. Well, we had wondered 
· about it because of Mike's wages, 

. . but we had never-that's all we had 
· · done was wonder about it." 

quest.ions raised. Inasmu·ch · UI findings 
were not made on all three of the conditions 
for tht? waiver, and there was not sufficient 
·evidence on which to base a finding that a 
meritorious reasons existed !or the late fil­
ing, the award must be set a.1ide: 

Because oi the possibility that the matter 
may eventually proceed to another hearing 
on the merits of the question, we shall also 
comment upon petitioners' argument con­
cerning the suflicieney of the evidence to 
support the finding that the employee was 
not engaged in seasonal employment. The 
administrative Jaw judge's findings includ­
ed a finding that "Arizona i.s a resort type 
area which has poois open all year that 
might need a lifeguard." 

A judicially noticed fact must. be one not 
subject to reasonable dispute in that it is 
either (1) generally known within t."ie ter­
ritorial jurisdiction o! the trial court or 
(2) capable of accurate and ready deter­
min2.tion by res-0rt to sources whose accu­
racy cannot reMOnably bl~- questioned. 

Rule 20l{b), Arizona Rules of Evidence. 
Before a court or quasi-judicial body, 
such rui the Industrial Commission, can 
take judicial notice of a !a.ct, the basic 
requirement must be met, to-wit: A fact 
to be judicially noticed must be certain 
and indisputable, requiring no proof, and 
no evidence may be received to refute it. 

Utah Corutruction Co. v. Berg, 68 Ariz. 285, . 
291, 205 P.2.d 367, 3'10 (1949}. 

[5] There was no testimony from the [G, 7] The qu~tion of whether employ-
cmployee. Fjndings concerning the _condi- mcnt 83 a lifeguard was seasonal employ-

. tions which must be met in order to enable . ment was one of the primary questions to 
the administrative law judge to waive the · be determined at any hearing conducted on 
requirement of a timely request: for hearing the merits of this case. It ict not a question 
should have been made based on sufficient as to which the administrative law judge 
evidence. 1f all the conditions are deter- could take judicial notice of the facts. 
mined to ha,e been met, and if the adminis- There Wal! no evidence in the record on . 
trative law judge waives the untimeliness which the administrative law judge could 
of the request for hearing, then a _determi- determine the seasonal nature of the em­
nation may be made on the merits of tht: ployment. The burden of proof as to 

the person to whom the notice is sent or his 
legal counsel knew or. with the exercise of 
reasonable care and diligence, should have 
known of the fact of the notice at any time 
during the filing ::,eriod. The late filing shal: 
not be excused under this subsection if it Is 

shown by clear and convincing evidence that 
- the notice was sent by mail or delivered per­

sonally to the last known mailing address or 
place or residence of the person to whom it is 
addressed and to his legal counsd, as shown 
on the records of the commission, 
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whether the original determination of the 
average monthly wage was improper was 
on the_ emplo,Ye,e who had requested the 

. hearing: Floyd Hartshorn . Plastering C-0., 
Inc. ·v! Indust.riai Commission, 22 Ariz.App. 
603, 529 P .2d 1197 (1974). · In 'the absence of 
any evidence on the issue, the administra­
th•e law judge would have no basis to modi­
fy the original determination. 

[The employee's] earning capacity is not 
to be determined by whether he intended 

- to work steadily in the industry in which 
he is employed. The ~st is whether the 
employment not the worker is· intermit­
tent or erratic. 

1,!iller v. Industrial Commission, 113 Ariz. 
52, 54, 546 P.2d 19, 21 (1976). 

[8] In the event that a determination 
were to be made that the employment was 
seasonal, the Industrial Commission has 
some discretion in determining the amount 
of the average monthly wage. Gene Autry 
Productions ,,. Industrial Commission, 61 
Ariz. 290, 195 P .2d 143 (1948); Dominquez 
v. Industrial Commission, 22 Ariz.App. 578, 
529 P.?.d 7~2 (1974); Shaw v. Indu~trial 
'Commiss~n, 17 Ariz.App. 37, 495 P.2d 477 
(1972), v~t.ed on oth~ gro,unds, 109 Ariz. 
401, 510 P .2d 47 (1973). . Cf. Powell v. In­
dustrial Commission, 104 Ariz. 257, 451 P.2d 
37 (1969} (where average monthly wage of 
teacher ~nder 9 month contract held prop­
erly determined by dividing the contract 
salary by 9 rather than 12). 

The award is ~t aside so that it may be 
reconsidered in light of the guidelines set 
forth htirein. 

OGG, P. J., and DONOFRIO, J., concur. 

Robert D. HOW ARD, doing busines8.as 
· Hownrd Realty, Plaintif~-Appellant, 

v. 
Richard B. NICHOLLS, State Ileal E!!tate 

Commissioner ~f the State of Arizona. 
· Defendant-Appellee. 

No. 1 CA-CIV 4680. 

Court of Appeals of Arizona, 
Division 1, 

Department D. 

Oct. li3, 1980. 

Rehearing Denied Nov. 19, 1980. 

· Review Denied Dec. 16, 1980. 

Real estate broker appealed from order 
of the Superior Court, Maricopa County, 
Cau!le No. C-364727, Paul W. LaPrnde, J., 
affirming revocation of broker's license by 
State Real F.state Commissioner. The 
Court of Appeals, Haire, P. J., held that: 
(1) hearing officer was not prcduded by 
five-year limitation provision in statute 
governing grounds for suspension or revo­
cation of license from considerinz back-' 
groJnd_ facts regarding proker's involve­
ment . in bogus _ land contracts in as.5e5Sing 
severity of sanction to be imposed as result 
of broker's conviction for fed~ral crime re- ' 
lated thereto; (2) facts 'relating to broker's 
participation in bogus land contra~t trans­
actions were admissible and could be con­
sidered by hearing officer pursuant to stat­
ute permitting suspension or revocation of 
license where licensee has not shown that 
he is person of honesty, truthfulnes.11 and 
good reputation; (3) dishonest or fraudu­
lent intent and purpose was readily appar­
ent from broker's participation in crime of 
misleading sale of securities, thus constitut­
ing crime of "moral turpitude" warranting 
revocation of license under statute; (4) bro­
ker's participation in bogus land contract 
trnnsactions reflected adversely upon his 
honesty and truthfulness so as to furnish 
support for determirtation of violation of 
statute; and (5) requirement under rule 
that denial of motion for rehearing be stat­
ed "not later than ten days after the motion 
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STATE v. FERRARI .Ariz. 921 
Cite as Ml P.2d 921 

derstand the ramifications of the decision wife and her daughter was sufficient to 
to submit his case upon the preliminary justify admission of hearsay statements by 
hearing transcripts._ .. It . -was- derived -- -by---wife .. and da..1,1g~_!.er, that permitting state to 
analogy to the process of pleading guilty cross-examine co.defendant as to prior in­
mandated by Boykin v. Alabama, si,pra. consistent statements for purpose of re­
Bo:,•kin has not been applied retroactively. freshing hi; memory was not abuse of dis­
State v. Griswold, 105 Ariz. 1, 457 P.2d cretion, that evidence sufficiently estab-
331 (1969). lished that witness was not an agent of 

[9] We hold that State v. Crowley, su­
pra, also will have only prospective appli­
cation. The integrity of the factfinding 
process was not violated in any way; there 
was no danger of convicting an innocent 
person. 

State in connection with the case so as to 
. render his testimony inadmissible, that ad­
mission of 15 photographs which were tak­
en of victim's· nude body was not an abuse 
of discretion, that· Superior Court did not 

· err in calling victim's wife and her daugh­
ter as court's witnesses and that denial of 

t The judgment and sentence are af-. f motion in limine to suppress testimony of 
witness, who stated that he had lied to de­

. -feridant's _. former attorney and . to'- police 
_ CAMERON, C. J., STRUCKMEYER, when · witness had stated that defendant 

· · · · 1 firmed. 
~.t:ir'...i.. ... ·--•-.- - ----·- -·--· · ··---- -- ·-.--.---- ·· -·-.::.-.: -~ --.-- -•····-·-
~~~ft~ 

11 
;iif:.J 
::-~ -·-.:-~ . i--flft' ..... 

V. C. ]., and HOLOHAN and GORDON, 
]].,· concur. ! 

had ne,·er admitted the murder to witness, 
was not error: 

Judgment affirmed. ~~;k· ---~ - -J } ·, ,_.._._..._N I. Homicide e:>18(3) 

-$":·'-· · · Murder which is committed in perpe-
:~ - ·, tration of burglary or any _ of the other 
~~ i ~ - ; 112 Ariz. 324 specifically named felonies is "murder in 
;s..;;• - · ST ATE ·ot Arizona, Appellee, the first degree" whether willful and pre-
:,._"~:,. ! meditatr.cl or only accidental. A.R.S. §§ •~ '"i• v. 

, ~:{ ., . Fernando Fred FERRARI, Appellant. 13-45~e~3::!~ication Words and Phrases 

~~< No. 
3o57

• for other judicial constructions and 
~,'.i;;:' · ~ Supreme Court of Arizona, definitions. 

-~t~~~~::7'.~~:i~;~*;;~~~:1:.~~~tlii~i"s~:.~~~1~~;~~~1F;~-~~~~~~~~-%~~~~~ i i 
<l~~- . . ~ . ·-.. '·· ·-:;;_:-: ~\. :!---=-.· •_;:;:_.-~ . ' ' i>!=-: -.- . : .. ·- - . ·- . . ;- ·Horiiicide- is··murder · if the-death ··re- •-'. -=--:,:..-: ' 'I 
{' ;,_·.,..!"~ r • . . ·• . • ~ ~t.; suit~ from perpetratio~ ~r attempte~ perp~- ~- i 
~ f:"~ · . Defendant was convicted before the tratton of one of specific offenses listed m 1• 

·-~~_£_~_) S statute,· the specific intent for a felony I ...... . - uperior Court, Pima County, Cause No. *J.} A-24509, Ben Birdsall, J., of first-degree supplies the necessary element of malice or 
/ij};.! murder and first-degree burglary, and he premeditation. A.R.S. §§ 13-451, 13-452. ti 
' {i}/_'. t appealed. The Supreme Court, O'Connor, 3. Criminal Law e:>822(17) II 
"~ > ! Sandra D., Superior Court Judge, held that Instruction, which was given in re- J.I · t~ :· instruction given in response to jury's sponse to jury's question "Does the convic- ~ · 
, ,:Jt-:· ·question "does the conviction of first de- tion on first degree burglary automatically f 
·[:}: gree burglary automatically mean guilt of mean guilt of first degree murder" and If 
",;~i '. first degree murder" was proper when con- which was to effect that if human being is fl 
'~ri-~ r· sidered with instructions previously given, killed by -person engaged in burglary or at- I· 
~ ri~ that independent prima facie evidence of a tempted burglary, all persons directly and ~ ;5~ <onsp;:~:',._.~ween defendant, vkt;m•, aet;v,Jy comm;ttfog act const;tut;ng ,u,h I 
i~: ~ 
f...f::r 
~~ 
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crime or .knowingly and with criminal in- to permitting State to cross-examine its 
tent aiding and abetting in its commission own witness as to prior inconsistent state­

. or advising or encouraging its commission ments for purpose of refreshing witness' 
arc guilty of murdedn "first-degree .. ,vhetli:: ·· ~-tr'iemory; -is-within sound discretion of trial 

,,er the killing is intentional, unintentional judge . . 
-or accidental, was proper when considered 
. with instructions previously given. A.R.S. 
§§ 13-451, 13-452. 

4. Crlmlnal Law ¢:::)423(1), 427(2), 680(1) 

Generally, declarations of coconspira­
tors made in furtherance of conspiracy and 

. while conspiracy is continuing are admissi­
ble provided the existence of the conspira­
cy is proved independently; trial judge in 
his discretion may vary the order of proof 
and admit the declaration contingent on 
late'r production of prima facie independent 
proof of the conspiraci 

9. Crlmlnal Law ~394.2(1) 

In prosecution for first-degree murder 
and first-degree burglary, evidence suffi­
ciently established that witness, who had 
been held in same cell block with accused 
and wh~ testified that accused had pro­
posed scheme whereby witness would re­
ceive $500 and an airplane ticket from ac­
cused if ,vitness would supply false infor­
mation about accused to police, was not an 
agent of State in connection with the case 
so as to render his testimony inadmissible. 
A.R.S~ §§ 13-451, 13-452. 

•,. 
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· 5. Crlmlnal Law ~1134(1) 10. Criminal Law ~394.2(1) -~iJ 

Normally, Supreme Court will not re- Law enforcement officials have right ·· if 
view the transcript on a:ppeal to search for and obligation to use all information which °j 
evidenc_e t_Q_gverturn judgment. comes into their hands pointing to guilt of :::.- · 

6. Crlmlnal Law ~ 427{5) accused, even though persons supplying in- ·: .. ~ 
In prosecution for first-degree murder formation may harbor expressed or unex- ( ' ·, 

and first-degree burglary, independent pri- pressed motives of expectation of lenient i( · .. / 
ma facie evidence of a conspiracy between treatment in exchange for such informa- . . ,,,_. 
accused, victim's wife and her daughter to tion, but when State actively enters into i . :1 
enter victim's house for purpose of com- picture to obtain desired information in •.:-:-· 
mitting a: felony was sufficient to justify contravention of constitutionally protected .:{· 

:.~•,:::.~::~:~~~- ,~te~~•l, b;;;\~'. ::.~~:::~::•::w o~:~dmissibility becomes .j( . 
.-, In proceeding in which accused was In prosecution for first-degree murder .' :':f ': 

·• ·. •iiE :;::,;:.,i;..:-,.:.:.. :~:=:conv ic;.ted_ ;.:;Q~;ji_rsGlegr.ee:.:..;,rnw::d_er ;.:.;and,.·~ ~ .. J~~-~egfe~~~qrgl:i.ry 0:-.-d!!nia.l p( IllQti.0_1_1. :,..,. ~"=~-,<ca~.-~; "' '"'·-= ::. l~.,., 
,. ·=?:~~':' :·:::::::,-;=J'~fi~sr:aegr~~-;;';frgra:;.f •arid. ·1n·:.;.~httii ·~~ ~ pti;'=.··:-£P-~:~h"'-}.g~~~~~ t,~~~ it()~~i:>ub,,1d,fi ::-.;T::~ ~~ ~--. -. ;~:.~ ~:::;.~ 
" vfously convicted codefendant was called arising out of newspaper articles printed . · . J· ·· ·.-:"ff/_~ 

I· 

l 
! 

. . . . 

as a state witness and testified that he did over a year prior to trial was not abuse of - .,-~1~~~~ 
discretion. 17 A.R.S. Rules of Criminal ·;~:;5 ·· not remember the events in question, per­

~mitting State, which was not allowed to 
impeach codefendant by prior inconsistent 
statements, to cross-examine such code­
fendant, who had not taken the stand at 
his own trial, as to prior inconsistent state­
·ments for purpose of refreshing his' memo­
ry was not abuse of discretion. A.R.S. §§ 
13-451, 13-452. 

8. Wlt'nesses ~380(5) 
Determination of whether the element 

of surprise ·would be present, with regard 

P I 10 3 bd b . ~ f--:-~1 
rocedure, ru e . , su . . :•, ;-_;~, ;;, 

12. Crlmlnal Law G:=>438(7) 

Trial court has discretion to admit or 
exclude gruesome photographs in criminal 
proceeding, and competent evidence will 
not be excluded simply 'because ·' it may 
arouse emotions. 

13. Crlmlnal Law ~438(6) 
In proceeding in which accused 

convicted of first-degree murder 
was 
and 

L 
t 

tit~ ,.-..... ~ 
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first-degree burglary and in which it had 19. Criminal Law ,g:,394.6(2) 
been conceded that victim died of gunshot In prosecution for first-degree murder 
wound in head, .. was beaten prior to his and first-degree burglary, denial of motion 
death and was found nude:" with -beit ded or·- -••in limine to-supp_ress testimony of witness, 
,vrapped around one of his hands, admis- who stated that he--had lied to accused's 
sion of 15 photographs, which were taken former att<2rney and the police when wit­
of victim's nude body and which were pro- ness had stated that accused had never ad­
bative as to question of malice or felony mitted the murder to witness, was not 
murder doctrine and to corroborate or ex- error, in light of witness' explanation· that 
plain the testimony, was not an abuse of he had not told the truth originally because 
discretion. A.R.S. §§ 13-451, 13-452. accused had not been in custody, because 

14. Criminal Law 1€=>778(11) 
Evidence in prosecution for first-de­

gree murder and first-degree burglary 
warranted an instruction on £Jight. A.R.S. 
§§ 13-451, 13-452. 

15 • . Crlmlnal Law 1€=>1153(1) 

witness had been afraid for his own life, 
because he had not trusted such attorney 
and because accused had told witness that 
a "payoff" had been made to police. A.R. 
s. §§ 13-451, 13-452. 

Witnesses ,g:,246(2) Joseph A. Lovallo and Theodore Knuck, 
Calling of witnesses by the court, Tucson, for appellant. I 

whether eyewitnesses or otherwise, is with- . 
in sound discretion of trial :Court in crimi- Bruce E. Babbitt, Atty. Gen. by Shirley 

• H. Frondorf and William J. Schafer, III, 
.nal proceeding_and will not be grounds for , 

Asst. Attys. Gen., Phoenix, for appetlee. ! 
::::;s:!u:;!e;;s ~is~re:~::b~;~e:r:::;ict:i;~ :-

O'COKXOR, SANDRA D., Superior 
accused resulted therefrom. 1 Court Judge. j 

"16. Witnesses ,g:,246(2) Fernando Fred Ferrari ("appellant") I 
In prosecution for first-degree murder was convicted by a jury of , first degree ·i 

and first-degree burglary, trial court did murder and first degree burglary. He was ! 
not err in c.i.!ling victim's wife and her sentePced to life imprisonment on the mur- I 
daughter as court's witnesses where prose- der charge and to ten to fifteen years on • i 
cutor had avowed that he could not vouch the burglary charge. Appellant asserts j 

. : · :-· ·. for truth and veracity of such witnesses, there were nine errors requiring reversal i 
both ,~itnesses had been granted immunity committed during the course of the trial. f 

"::'::"-'-:.;:-~-:::·~ rosecui:ioti::lie:ca~~he?l..__u:e.r.e.·od9'i- . ..,..h ·a.1 - ~ · · · t.- h ~·~ ,=a;;~·-f ·.- .:-:::--,.,_~ ., --:: =---· _ -- •= . _ '°-"'~-=='"'-~~,=~"- -==--=-~ -. «; - .::<:2~ent1 _ --~~c;_t~._gt"._t.~ -.-nse_ . .to . tm: . .. __ .. . ,_ ••. ~ -""-~ • .• 
·-- ··natlj ·susp"ects. in State's :cas·e -andToe_y,vere·>:--:that'ge.;- ,vifrb0t~~latetf clui'"fJ°g ~oiif~i-~tti~:i::"'::'S°:';~,~ ·---·· 

h_ostile to prosecution a_nd had m~de in con- sion of the various . alleged errors . at the . .. . - fl'I 
:::- ~tstent statements at different times prior trial. ~ 

to trial. A.R.S. §§ 13-451, 13-452. -~ · 
~, l 

17. Criminal Law ,g:,633(1) Basis of Appeal }_ii 

·( 

Trial court has duty to aid in seeking We are asked to answer the following ij 

the truth in criminal proceeding and to see questions on appeal : !! 
. . l tl·. ·1~- ~-

that justice is not perverted. 1. Did the court err in giving the fol- ~ y 
18. Constitutional Law 1€=>266(6) lowing jury instruction . after the 

Criminal Law e:=>706(2), 1171 .8(1) . jury asked whether a conviction of :~l 
Knowing use of perjured or fal se tes- first degree burglary automatically ;l 

timony b. y the prosecution is a denial of means guilt of first degree murder? j; •~· 
due process and is reversible error without "You are instructed that if a human ·tt L.f. ?i : 

i' ) -~-Ttf' the necessity of showing prejudice to ac- being is killed by any one of several .{~ ·~•--·· J;;; 
cused. . .. persons engaged in the perpetration ~1 ,.: 
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of, or attempt to perpetrate, the concerning flight of the accused aft-
crime of burglary, all persons who er a crime had been committed, since 
either directly and actively commit there allegedly was ·no evidence of 
the act _ constituting-such ·crime ·· tit- ·- - - - - flight, -as flight is described and de-
who k~owingly and with criminal in- fined by la\v? 
tent aid and abet in its commission, 8. Was it reversible error to grant ap-
or who advise and encourage its pellee's motion to have the court call 
commission arc guilty of murder of the witnesses, Anne ·_Chapman and 
the first degree whether the killing is Nancy Campbell, as court witnesses 
intentional, iinintentional, or acciden- in order to allow cross-examination 
lal. (Emphasis added.) of those witnesses by appellee? 

"You must consider this instruction in 
connection with all of the other in­
structions which have been given to 
you." 

2. Was it reversible error to allow the 
admission into evidence of various 
hearsay statements of alleged co-con­
spirators when there allegedly was 
no independent .evidence of a con-
spiracy? 1 ·, 

3. Was it reversibie error to permit ap­
P..~!ee to ask allegedly prejudicial 
warning questions of appellee's wit­
ness, Brummer, when the court had 
previously ruled that appellee would 
not be allowed to impeach Brummer 
by evidence of a prior inconsistent 
statement and when the witness had 
.iready testified that he did not re­
call anything which occurred on the 
night of the alleged murder? 

9.' Was it reversible error to deny ap­
pellant's motion in Ii.mine to suppress 
the testimony of Cryle "Terry" Bea­
ver who allegedly had previously 
lied? 

Instruction on Felony .Mitrder Doclritie 

Appellant and a co-defendant, Lawr­
ence P. Brummer, were charged with first 
degree murder and burglary in connection 
with the death of David Chapman. There 
were no eye witnesses to the crimes. 

After the jury had deliberated approxi­
mately twelve hours, it asked the court the 
following question: "Does the conviction ,,­
on first degree burgfary automatically 
mean guilt of first degree murder?" 

The court gave the following- instruction 
in answer to the jury's question: 

I . 
i q 

.i 
f) 
1 
I 

l r 
.\ 
,I : 
i' 
I 
k 
i 
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1 
·' 

( 

"You are instructed that if a human 
being is killed by any one, of several per-

4. Did the court err in denying appel- sons engaged in the perpetration of, __ or . . . • .. ~ · -✓-~ - _ ___ •• , - -~---

~ _.. '; '_ -· -- -- --- - ___ Jant~~ m~~~n ~~~ )~mi~ _to_ :7~~'.:f,Jb_~: . .;;~~-~~pt;-to:;Ptrp~~-r2:te~ ~?-;.:'"c~fr~iej -£j bo-r--;~;;_~•~:a'~:.I·'.'~~~ ff'~~~~~ 
_, -~~r.=:~~.=;;:_"'":-"'Je~11fQ_R.r~'.'-w-f ..:Jat:~ : Demps_ey -~n · ·glary, all persons who either directly and 

:- -~; -- · · .. :. -: '' · ·. · Noy, Jr., alleged agent of the prose- actively commit the act constituting such 
' · 

1 
cution? crime or who knowingly and with crimi-

' · :· :r 
;r 
i: 
! 
L 

. i 

5. · Did the court commit reversible er- nal intent aid and abet in its commission 
ror when it denied the appellant's or who advise and encourage its commis-
motion for change of venue? sion, are guilty of murder of the first 

6. Did the court commit reversible er­
ror when it denied appellant's motion 
to exclude allegedly prejudicial and 

. inflammatorY: pictures? 

7. Was it reversible error to deny ap­
pellant's motion in limirie to prevent 
t~stimony and instruction regarding 
~he flight of appellant and in grant­
ing appellee's requested instruction 

degree whether the killing is intentional, 
tmintcntional, or accidental. (Emphasis 
added.) 

"You must consider this instruction in 
connection with all of the other instruc­
tions which have been given to you." 

. The jury then returned verdicts finding 
appellant guilty of first degree burglary 
and first degree murder. 

. t 
' 

.•' 

. . ) 
·" .. : . 
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[1] Murder is the unlawful killing of a the case relied upon by appellant, has in 
hurnan being with malice aforethought. effect been overruled by the later Arizona 
A.R.S. § 13-451. A murder whic1' is com-__ -~ases_c;iJe~~bove. 
mitted in the perpetra~i~n of burglary or [2] Homi~id~-.. ·i; ·-;-11rder-'if the death 
a~y ~f the ot~er spe~ifically named felo- results from the perpetration or attempted 
mes 1s murder m the first degree (A.R.S. § perpetration of one of the specific offenses 
13-452) whether willful and premeditated listed in A.R.S. § 13-452. The specific in­
or only accidental. State v. Hitchcock, 87 tent for the felon in this instance burgla­
Ariz. 277, 350 P.2d 681 (1960), cert. denied, ry, supplies the ~~essary element of mal-
365 U.S. 609, 81 S.C~. 823, 5 ~.Ed.2d 821 ice or premeditation. State v. Howes, 109 
(1961); State v. Collins, 111 Artz. 303,528 Ariz.255,508P.2d331 (1973). 
P.2d 829 (1974); cf. In re Anonymous, lit-
venile Court No. 6358-4, 14 Ariz.App. 466, [3] The trial court's instruction in re-

'ia. . 484 P.2d 235 (1971). This court in State v. sponse to the jury's question in this case 
I Hitchcock, supra, held that the trial court was not error when considered together 
j properly instructed the jury on the felony with all of the other instructions previous-
~ murder rule in Arizona when it gave the ly given by the court. ii following instruction: Hearsay St(!,tements of Alleged l "Ladies and gentlemen of the jury, you Co-Conspirators 
{1;li are further instructed that if a human Appellant argues that the trial court 
j being is killed by ·another person ! ,vhile committed reversible error by allowing into "f such person is engaged in the perpetra- evidence various hearsay statements by 

~Ji , tion of, or an attempt- to perpetrate the witnesses, Anne Chapman and Agnes L. l 
I•~ crime of robbery, such person doing the "Nancy" Campbell, on the basis that they · 

,_)_:_,. killing under such circumstances is guilty were co-conspirators with insufficient finde- · 
J of murder of the first degree, regardless pendent evidence of the existence o the 
-,<i: of whether the killing is intentional or conspiracy. Appellant does not specify the l 

::_;f. unintentional." 87 Ariz. at 287, 350 P.2d particular. hearsay statements_ of the wi~- I 
·~•i at 687. nesses which he asserts constitute revers1- J 
. · I S C l . ble error. I ~ . · n tate v. o Zins, supra, 528 P.2d at . . 

i · " - h . . f d h .f tions of co-conspirators made in further- • 
·-· =- ,-._ .--.. · -th ' - 1.. -1-• . d. bb h d ance o t e conspiracy an w I e t e con-
,, __ _ . • • • t e Jury was m orme t at 1 f h . d h"l h I 
- .-- ----:;. ey- ,.,.e 1eve a _ ro e.rv a bee11- -com- . . . . d • 'bl ' 
~ :::~?..':.:;:'.:'.':.-,r-,:~--- :·--, .:, -~ -".'.:..::._-;:· -:::-~~ -~ - .- -~-spu:a,cy..:;. ~s.:::~ontmumg are . a m1ss1 e pro-
·•- · . -- -. . _._ ·m1md=:-o • .:atten1pt~mt~:.fturnan~ffii1tjic~~a·-= ·- = -- -=·.,i;,~-""-'~..,...,, __ ~-..... . .. ,.. . .. . .. · . ... . . ·- ~-

' • · · - . · . . · · ;._ -- . - - ·.-- ~a.-= ;c-- ,• ~--"•-Vt~""tne.~ts.f.e'i\~ei',: h:L lli<t:::"cons2!._rac,r::.1s...:.... .;;.c:.:.;.;~~- ;;-
. had been killed m the perpetration o"f or --prov~d i~d~pen~ie~tf; . :•,:cia·~:;.--~--:-fiii'fieit-~~- -~! 

~ ··t :is 
j 
:i 
i
. 

' 

i ~• -~,> 
:~ ·-~ 
~ 
~ 

'.-~ i· 
.:\i 
~ 

attempt to pe:petrate such robber~, that States, 315 U.S. 60, 62 S.Ct. 457, 86 L.Ed. I 
they should fmd the defendant guilty of 

680 
(
1942

) T . T 
4 

A . .

1 
f . . ; erritory v. urner, nz. 
1rst degree murder. (Empha- 290 37 p 368 (l894). 4 u,· E "d e · dd d , . , vv 1gmore, v1 enc . 

SIS a e .) (Chadbourn rev. 1972) § 1079(1)(a) ; Mc- ' 
"A .. R.s .. § l3-4~l pr~vides that mur~er Cormick, Evidence 2d E:!.1972, § 267, p. :IJ 
which 1s committed. m the perpetration 645. The trial court judge in his discre- I 
of or attempt to _perpetrate robbery_ is ti~n may vary th~ order ?f proof and ad- : 
murder of the first degree. Having mit the declaration contmgent upon the : , 
found the defendant ~uilty of robbery, later production of the prima facie inde- · J 
they could not then fmd the defendant pendent proof of the conspiracy. State v. f 
g~ilt;. of an _inferior degree of homi- <;,assidy, 67 Ariz. 48, 190 P.2d 501 (19-IB); '. 1· 

cide. United States v. Halpin, 7 Cir., 374 F.2d : 
The holding of this Court in Eyti>ige v. 493, cert. denied, 386 U.S. 1032, 87 S.Ct. ·. J 

Territory, 12 Ariz. 131, 100 P. 443 (1909), 1482, 18 LEd.2d 594 (1967). . ' 
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[5, 6] Appellant has not specified the vid was staying and had sexual relations. 
particular hearsay statements on which he Thereafter, Anne left David dozing on the 
relies in asking thaf thejuagme"iitbe ·re:- -· oed·and returned to her home with David's 
versed. Normally, in such instances the car keys, his wallet and his color t_elevision 
court will not review the transcript on ap- set, Appellant, Nancy, Carroll Shreve, aka 
peal to search for the evidence to overturn Jack Lane, and Lawrence Brummer all met 
the j~dgment. Love v. Bracamonte, 29 at Anne's and Nancy's house and were 
Ariz. 727, 24-0 P. 351 modified on other there when Anne returned with the keys, 
grounds 29 Ariz. 357, 241 P. 514 (1925); wallet and television set.· Subsequently, 
Grounds v. Lawe, 67 Ariz. 176, 193 P.2d Anne, appellant, Carroll Shreve and Lawr-
447 (1948). However, in view of the ence Brummer all drove to David's house 
gravity of the charges against appellant in to take his car and remove some tires 
this case, the transcript has been reviewed therefrom which allegedly belonged to 
to determine whether fundamental error Nancy Campbell. In route, appellant stat­
occurred requiring the verdict and judg- ed that ". somebody had been giv­
.ment of guilt to be overturned on the ing him a hard time and he was going to 
ground that there was insufficient indepen- whip him." Shreve drove away with. Anne 
dent prima facie evidence of a conspiracy in . David's car without seeing David. 
to justify admission of those hears~y state- Shreve testified he saw appellant and 
ments of Anne Chapman and Nancy Camp- Lawrence Brummer entering David Chap­
bell which were ad~itted over appellant's man's house as Shreve and Anne Chapman 
objectio!.1_: _ left the premises. 

The evidence relied upon by appellee, to 'Within a short time thereafter appellant 
establish prima facie and independently the and Lawrence Brummer appeared at a 
·existence of the conspiracy between appel- nearby bar, and appellant called Nancy 
)ant and Anne Chapman and Nancy Camp- who joined appellant at the bar. At about ,, 
bell to commit burglary or murder, is pure- midnight, after David's death, Anne Chap­
ly circumstantial. Essentially such evi- man made arrangements for Harold Hollis 
den:e si:rws that the victim, David Chap- to go to David's house with her when Da-
man, and Anne Chapman, his _wife, had vid had not appeared to meet Anne about 
quarrelled and physically fought approxi- 11 :30 P.M. as she said he had agreed to 

···· mately a week before David's death and do. Anne and Harold Hollis found David 

I 
\. 
' I 
! 

. 
' 

( 

,.: :1 " had separated. Anne Chapman and her Chapman's dead body in the house. 

:~~~~1~$:,s;~~firJ~;~~~Wf~!J=,~~~'.;~~~;:~f~,~~~ii=~j~~[:tijii;i~J~~~~~~~ki:-;~'-~:~''~:~-~ 
. :' , i '' , . · ·' ··o ·d Ch. N. ·· ·· C be.II d had asked Harold Hollis a few days prior 

., av1 apman. ancy amp an ap- D 'd' d h h D · · 
·, .·, 11 t d t· ch h d h . to av1 s eat w ere avid was staymg pe an were a mg ea ot er an avmg 
' · sexual relations. They saw each other fre- because appellant wanted to talk to David 

quently during the week prior to David about "roughing up Anne and Nancy." I · 

,. 

.J 
I, 

Chapman's death. David and Anne Chap- The evidence noted above is sufficient in 
man and Nancy Campbell and appellant had our opinion to sustain the trial court's de­
seen each other the day of David's death at termination of prima facie proof by inde­
the Ox Bow Tavern, where arguments had pendent evidence of the existence of a con­
taken place between David and Anne and spiracy between Anne C~apman, Nancy 
between Da'vid and appellant. Both appei- Campbell and appellant to at -least . enter 
lant and Lawrence Brummer had been seen Da\·id's house for the purpose of commit­
during that same day with guns in their ting some felony therein. The various 

·· pos~ession. hearsay statements of Anne Chapman and 
Later David and Anne resolved their Nancy Campbell objected to by appellant 

differences, went to the house where Da- were properly admitted by the trial court 

. ;, . ~ .. 
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as being made during the continuance and witness for the purpose of refreshing his 
in furtherance of the conspiracy. memory and in aiding him to testify to 

the truth. Hickory v. U. S., 151 U.S. 
Cross Examination by Appellee ·- 303,-H -S;Ct,-334, _3~ L.Ed. 170; State v . 

of Its Own Witness Tresede'r, 6~ Utah 543, 244 P. 654; Ter­

(7] During the course of the trial, 
Lawrence P. Brummer, a co-defendant 
who had already been tried and convicted 
in a separate trial of the murder of the 
victim, David Chapman, was called as one 
of appellee's witnesses against appellant. 
At Brummer's own trial, he did not take 
the stand and testify. 

Brummer testified in appellant's trial 
that he did not remember the events in 
question. Appe11ee then moved to be al­
lowed to impeach Brummer by prior incon­
sistent and inculpatory_ statements made by 
him to several other persons. The trial 
judge denied appe1lee's motio~ to impeach 
but allowed · ir-to cross-examine the wit-
ness, Brummer, to refresh his recollection 
by asking him whether he remembered 
making the various inculpatory statements 
to other individuals. 

ritory v. Lipingston, 13 N.M. 318, 84 P. 
1021." 

In State v. Lane, supra, 69 Ariz. at p. 
242, 211 P.2d at 825, this Court went on to 
not·e that before a witness can be im­
peached, he must have testified to some 
fact that was prejudicial or damaging to 
the party calling him, and that it is error 
to a11ow the state to impeach its own wit­
ness where the witness simply fails to re- · 
member. 

State v. Lane, s11pra, was cited with ap­
proval in State v. Skin11er, 110 Ariz. 135, 
143, 515 P.2d 880, 888 (19i3), as follows: 

"In the _Lane case, we indicated that 
while surprise is a condition precedent to 
cross-examining one's own witness, ad­
versity or prejudice is a condition 
precedent to impeachment of one's own 
witness." 

~~-ii!f:· Appellant asserts that where the court (8) In this case, Brummer by merely 
~ has already ruled that impeachment of testifying that he did not remember the 
~-~ ; . .. Brummer by appellee would not be permit- events in question did not testify to any ~t 1 

ted, the effect of permitting appellee to ask prejudicial or damaging fact. · The trial 
~ --_ :, Brummer the warning questions on cross- court correctly denied appellee's motion to 
~ - · examination was prejudicial and permitted impeach and properly permitted appellee to 
f;j_; the introduction of hearsay evidence. cross-examine its witness as to prior incon-
~~~ - --._ . _ .. . -. . · . sistent statements to refresh the' witness's 
t!.~'"'~ --c- ,.,-::--···. ·,:=-·,;_:.,.:.We .. held,.1n...State v, Lane; -62-Ari_ z. 236, ~---· . . S l H' k U S 151 
~ -- .- •• • • . • . . • .• a • -_-· • • • · .•··- · , ----- a -- .-· · .• • ·• -'- -- -· .memory • . : ee a so tc ory v. . . . 
:'.! . ~:: :_' . 242,211 P.2d 821, 824-25 (1949}, tl:iat "• 7

_· :: c•~':"u.s . .- 30{· if:'s:ct :.· 334;· :"33'":··EEd:\170·-: ..:._.::_j~·;_j -· 
· "The right to cross-examine a witness (1894); 49 Va.L.Rev. 996, 1016, 1017. · · · · 

,­.. . 

when he testifies to something which The determination of whether the element 
takes the party calling him by surprise of surprise is present is within the sound 
may exist when the right to impe~ch discretion of the trial judge. Wheeler v. 
such witness clearly would be denied. U11ited States, 93 U.S.App.D.C. 159, 211 
Where a witness testifies to something F.2d 19 (1953), cert. denied, 347 U.S. 1019, 
different from what he was expected to 74 S.Ct. 876, 98 L.Ed. 1140 (1954). We do 
testify but whose testimony is not neces- not find the trial judge abused his discre-
sarily prejudicial or damaging to the tion in this case. The ,vitness did not take 
cause of the party calling him he may be the stand at his trial, and the prosecutor 
cross-examined - by such party for the had no reason not to rely on the statements 
purpose of refreshing his memory and previously made by the witness to other in­
reference may be made to former state- dividuals who had been interviewed by the 
ments made or testimony given by such prosecutor. 
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Testimony Of Alleged Agent ready a police informer in connection ,vith 
Of The Prosecution an.other case, the evidence showed that 

.. _ -- -- -- - ·------- ·-------.--Van· -Noy, .hiJns_elf, initiated the contacts 
[9) Appellant contends that the testt- with the police in connection with the oth­

mony of witness Jack Van Noy should er case. During the conversation with the 
have been excluded at the trial for the rea- police, Van Noy asked if they wanted him_ 
son that Van Noy was . an agent of the to supply infor~ation about appellant. 
state within the scope of State v. Smith, Van Noy was told by the police on two oc- · 
107 Ariz. 100,482 P.2d 863 (1971). casions they did not want him to obtain in­

!This Court stated in State v. Smith, s11- formation from appellant because they 
pra, that the facts there disclosed that an could ·not send Van Noy in as an agent 
agency relationship existed between the and it might "blow" their case against ap­
witness and the County Attorney's office pellant. Van Noy was being held in the 
thereby bringing into play the doctrine of same cell block as appellant, four ·or five 
Massiah v. United States, 377 U.S. 201, 84 cells apart, having been moved to such lo­
S.Ct. 1199, 12 L.Ed.2d 246 (1964). In cation for his own protection from another 
State v. Smith, si,pra, the evidence of an cell block where the inmates had threat­
agency relationship was first presented to ~ned Van Noy for his activities . as a 
the trial court after the trial, the .'verdict "snitch." Van Noy was allowed to pour 
and the sentencing. The Court noted that coffee for inmates in the cell block. How­
the witness, a jail inrilate, was a known in- ever, there is no evidence that the police 
former jl_~d was placed next to the defend- directed Van Noy's activities. Van Noy 
ant in the County Jail for the purpose of . persisted in having conversations with ap-
obtaining information. The witness fur- pellant which culminated in appellant's pro-
nished information to the County Attorney posing the scheme concerning which Van 
about the defendant, and testified at the Noy testified. Van Noy related the 
trial. Thereafter, because of his services, scheme to the police. They gave him a 
the witness ultimately was released from polygraph test, and thereafter took a full 
custody. statement from him as to his co:iversations 

In this case the question of the possible with appellant. There is evidence that the 
agency relationship was raised by appellant police and the prosecuting attorney subse-
at the trial. Extensive testimony was tak- quently advised Van Noy they would speak 

-✓-

i 
I 

-l· 
I 

11 ·, 

b f th t · 1 · d t ·d th to the sentencing judge : ai:id recommend , ·-. .. en e ore e na JU ge ou st e e pres- . 

:~~~--,~~~:,~~~~~~~·:: : ~·~:i~~~~~.:t~~:t~1~i~;~~t:~~~J~:~":t~-~~t~~~~~-~~~~:f.;lf1~*t~~2~~&. ,<e,~~~~~~2-·~ ~':·'2:1;.:~;\~ 
·if· ··, · · · · · h · • · ·. d th d. t t· d th 1 Such a recommendation was made and the : .. :·,. t e witness an e e ec 1ves an e re a-
. .; :: ! tionship which existed between them. The Department of Corrections authorities as-
j , trial judge concluded that no agency rela- sured the prosecutor that Van Noy would 
-~ ' cl • be sent out of state to serve any time re--1i. tionship existed. He allowe the witness, 

··• Van Noy, to testify before the jury as to a maining on his sentence. 

·:?; · · scheme proposed to him by appellant (10) As noted in our opm1on in State ;i . · whereby Van Noy would supply false in- v. Smith, supra, 107 Ariz. at 103, 482 P.2d 
0 ¼j _

1 
formation and testimony to the police at 866, and State .v . Jensen, 111 Ariz. 408 

. ~. . r. about defendant in exchange for $500.00 at 412, 531 P.2d 531 at 535 (1975), 
~ and an airplane ticket from the defendant 
·!; on Van Noy's release from jail. 

~ ..•. 
The testimony taken outside the presence 

of .'the jury was sufficient to sustain the 
ruling of the trial court permitting Van 
Noy to testify. Although Van Noy was al-

.,,... 

" law enforcemen·t officials 
have the right, and indeed the obligation 
in the prosecution of crimes to use all 
information that comes into their hands 
pointing to ·the guilt of the accused. 

4 ,, 
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This is true even though the persons he admitted committing the offenses. The 
supplying that information may harbor··· ·friterview ·was broadcast three times in the 
expressed or unexpressed motives of ex- community. Several of the jurors admitted 
pectation of lenient treatment in ex- having seen it. In the Estes case, s-upra, 
change for such information. It is only the actual trial was broadcast on television. 
where the state actively enters into the In this case, various newspaper articles 
picture to obtain the desired information concerning the defendant were printed in 
in contravention of constitutionally pro- Tucson over a period of a year prior to 
tected rights that the sanction of inad- the triaJ. The trial court found the de­
missibility becomes pertinent." fendant did not establish that he could 
We hold that there was sufficient evi- probably be deprived of a fair trial. 

dence from which the trial court could We find no abuse of the discretion of 
properly conclude that Van Noy was not 
an agent of the state in connection with 
this case . 

Denial Of Change Of Vemte 

the trial court with respect to the denial of 
motion for change of venue. 

Denial of Motion To Exclitde Photographs 
of Victim's Body 

I 
J 
I 

[11] Appellant contends that a fair and The trial court admitted into evidence l 
impartial trial on the hierits of the case over objection fifteen photographs of the j :_,~;·,rt;., . ;..t.._;-... 
was impossible because of the likelihood victim which showed him nude, bruised, 1 J:f:tJ ~j~ 

~;.~:~p~~~~:F:~~::~:::;:;;~;::~:~;~~; ~;;:~:~:~::?:i:J;~:~~,~=~t~:}~: :.~o:£ ll i~t, j 
was denied by the trial court. morgue. ./ j i ·Fj ,,_;: :..;.~ 

~-~ ~'. du~t;r!~i!~~);h:tu~~se ~o;;~i;~na:\/~;:;; ce~J!;11:;: i:::~~e: t:: ::eot~~:~;:s :~:; ' ~{f.J:· '.~ 
~ the burden of proof in such a motion. the victim died of a gunshot wouad to the :~ ,~}r:.;f ~~ 
~!I-~ This Court has held that the trial court's head, that the victim was beaten prior to ii , ___ :_f_~J.~_.rr '.~ 
''":.: ruling on a motion for change of venue his death and was found nude with a belt f ~,;: •::.c 
~ will not be disturbed on appeal unless a tied or wrapped around one_ of his hands. r- ~.if}f;: ~ 
~ • . ~ ~--%-' """'' f~ clear abuse of discretion appears and is Appellant was_ not w1lhng to concede that . . ·3 ,~-,§ .~' · 

t.~~~"'F~~~~.~~~*i~~~~i¥1f.'!'3~-!'1s£11!,t:~1J.i!1~~~~.t4tsei; ~:.~1t::]l~ti~ .i!~.0.~~:;_;;=~½ji;:f::~ :!l-.. ~ .p----~·;-.n r ·: ~.c._-:.,:,.T:''--;:l°i:..•sfcite·=rf.:N arten~ . 99·0Arri-;::t 16; ·40T .. P.ZtF81 ,.._,.th~iight:'"½ptiellant' ~rgues ·that' 'ifr~v'iei.v of = -:-_c ,· •• . . tt 
It :.· ;. • (1965), c·ert. denied, 384 U.S. 1008, 86 S. the concessions of defense couns~l at trial, II 
~ -- ·:. 5. Ct. 1985, 16 L.Ed.2d 1021 (1966); State v. the photographs had no probative value, · .f~ 
3tf;-~--~ { Schmid, 107 Ariz. 191, 484 P.2d 187 citing Reeder v. State, 515 P.2d 969 .l, . 
. '.ff (1971) ; State v. Endreson, 109 Ariz. 117, (Wyo.1973); Archina v. People, 135 Colo. l 

506 P.2d 248 (1973) . 8, 307 P.2d ·1083 (1957); and Dyken v. §j 
Appellant cites Rideau v. Loi,isiana, 373 State, 89 So.2d 866 (Fla.1956). u 

U.S. 723, 83 S.Ct. 1417, W L.Ed.2d 663 Appellee argues that the photographs fk 
(1963); and Estes v. Texas, 381 U.S. 532, were probative as to _the issue of malice as ii 
85 S.Ct. 1628, 14 L.Ed.2d 543 (1965) in well as to corroborate certain testimony, to f~ 
support of his position. \Ve do not find impeach the testimony of Anne Chapman, :! 
that the prejudicial factors in the cases cit- a witness of the court, to establish the cir- ;~ . r~ 
ed by_ appellant are present in the instant cumstances of the victim's death and to il- ~~ . 

!n case. : 

In the Rideau case, supra, there was a 
television interview with the defendant in 
jail. During the cours~ of the interview 

541 P.2~59 

lustrate or explain the testimony. 

[12) The trial court has discretion to 
admit or exclude gruesome photographs, 
and competent evidence will not be exclud_:-_ 

·~ tt r~ 
,I:~ .~ 

.!' . 

. , 
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cd simply because it may arouse emotions. in Tucson, Arizona. Appellant . remained 
Young v. State, 38 Ariz. 298, 299 P. 682 in Tucson thereafter and was interviewed 
(1931); State v. Chambers, 102 Ariz. 234, by police officer Bunting several times. 
428 P.2d 91 (1967); _State. .Vr-Tliomas;--110 • - By -August JS, .. 1973, officer Bunting ad­
Ariz. 120, 515 P~id SQS (1973). vised ~ppellant to see his attorney because 

[13] We hold that the trial court did the "c~se was going to blow." 
not abuse its discretion in admitting the Witness Terry Beaver testified that ap­
photographs of the victim's body which · pellant left for California in August. Ap­
were probative a·s to the question of malice pellant telephoned Beaver long distance 
or the felony murder doctrine and to co~- and asked "if things were as hot as when 
roborate or explain the testimony. he left." . Appellant called Beaver again 

Testimony And Instruction On · Flight Of 
Defendant 

thereafter long distance and was told there 
was a warrant for appellant's arrest for 
murder. In a third telephone conversation, 
Beaver warned appellant the telephone 
might be tapped. 

I
'-~ ·-;· 

' 
' 
, 
' . 

[14] Prior to trial, . appellant filed a 
motion in limine to prevent testimony and 
court instruction concerning flight of ap­

i P.ell_~nt. ;:1\ppc;Ua1Jt _also objected at the end 
of the trial to the following instruction: 

"Flight or concealment of the accused 
after a crime has beeq committed, does 
not creat~ presumption of guilt. It is, 
however, a circumstance which may tend 
to prove consciousness of guilt, and 

. should be considered and weighed by you 
in connection with all the other evi-

Appellant returned to Tucson in late 
January, 1974, and registered at a motel 
under an assumed name and listing a false 
occupation. 

There is sufficient evidence considering 
the record as a whole to establish conceal­
ment by appellant from and after the time 
he learned that he was a suspect in the 
state's case. Such evidence warrants the 
giving of the trial court's instruction on 
flight or concealment. 

f . 
I 

. ( 

I C 

t 

l 

.. "'!;·,. 
. -: •· 

. dence." 

Citing State v. Bailey, 107 Ariz. 451, 489 Calling Of Witnesses By The CoHrt 
P.2d 261 (,:971), appellant states that the Appellant asser~s that it ,vas error for 
record. is devoid of sufficient evidence of the court to call Anne Chapman and Nan­
flight from the scene or concealment by cy Campbell as the court's witnesses at the 
appellant to justify · giving of the instruc- trial unless material injustice would have 

.l 
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t 
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tion set forth above. resulted otherwise and unless· they were 
I 

cc 
· In State v. Bailey, s11pra, 107 .Ar:if'.. ,at p . .. eye witneSS!!S. ,: l\P.P~l@!]J: .. cit~.~ -Eeople~..,~~~~;::_..:::·: :.:.:~~=-7~~_:;:,__.:.,~ : · ·g' 

--T:~~~:-.:;: .,:l~~ ~g::489~:~~}~~~f~~~ ~~~~K~¾.~~,~~~~;,;~~~~~?i_ii}i~ 29f~':!ific='~1i6Tc--t30~'I :E:~·:Jss;-' ·:.· >":;~ ?'c~r ·_ ~:-::-~-::-·:?"::-·;;l 
·=.i t-t=-~ (.~·:;;:-,: <'To~ deterniini·rti\Jli~tlier--°i'n'°-f ~~t·~~;ct·ion ( 1~21) ; People v . . l olznson, 333 Ill . .. 469, ·

1 
t ri 

on flight is warranted by the evidence, 16:, N.E. 235 (1929); and People v. Boie/a- · cd 

. ;. . 

this court has · followed the test laid lianis, 394 Ill. 255, 68 N.E.2d 467 (1946). ·'. 
down in State v. Owen, 94 Ariz. 404, 385 This court has held that the trial court 
P2d 700 (1963), rev'd on other grounds, has the power to call its own witnesses in 
378 U.S. 574, 84 S.Ct. 1932, 12 L.Ed.2d the interest of justice. $tale V: Gi,tlirie, 
1041. There we stated that ordinarily, 108 Ariz. 280, 496 P.2d 580, cert. denied, 

'unless the flight be upon immediate pur- 409 U.S. 878, 93 S.Ct. 131, 34 L.Ed.2d 132 
-suit, it is necessary to establish some (1972) .' In State v. Giithrie, supra, we 
concealment or attempted concealment held it was not reversible error for the 
on the part of the accused in prder to court to refuse to call a witness as the 
constitute flight." . court's witness on motion of the defendant. 

The re~ord discloses that the offenses In United States v. Wilson, 447 F.2d 1 
occurred on July 1, .1973,. or July 2, 1973, (9th Cir. 1971), the court held it was not 
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an abuse of discretion for the trial court to as well as to the police when he stated ap­
call as its own witness one who had been pellant had never admitted the murder to 
implicated in the crime. The court held it Beaver. After appellant's arrest, Beaver 
was within the discretion of the trial court, told the police a different story and stated 
and a showing of prejudice · resulting··from · - appellant had admi_tted his part in the mur­
an abuse of the discretion must be estab- der of David Chap~~;.·---At the hearing on 
lished in order to reverse the conviction. the motion in lim.ine, Beaver explained that 

As noted in McCormick, Evidence, 2d he did not tell the truth origil')ally to the 
Ed. § 8, P. 13, the court's discretionary police or to appellant's attorney because 
power to call witnesses is most often exer- appellant was not in. custody, because Bea­
cised when the prosecution expects that a ver was afraid for his own life, because he 
necessary witness will be hostile and de- did not trust appellant's lawyer and be­
sires to be able to freely impeach the wit- cause appellant had told him a "pay off" 
ness. . had been made to the police. 

[15-17] This Court has never .adopted [18] Knowing use of perjured or false 
the rule noted in the Illinois cases cited by testimony by the prosecution is a denial of 
appellant requiring a showing that a mate- due process and is reversible error without i:l. 
rial injustice would result unless the court the necessity of a showing of prejudice to ... _f 
called the witness. The calling of witness- the defendant. Mooney v. H ololian, 294 t·l' 
es by the court, whether eye-witnesses or U.S. 103, 55 S.Ct. 340, 79 L.Ed. 791 (1935). ~f~ }j_ 
otherwise, is within the sound discretion of [19] In this case, however, the witness f_,_•iffl" 
the trial court and will not be gr~unds for Beaver had made inconsistent statements >-w. • ... 

;, . ::,::':~,~n~:~:,~ : :.:::!~,::•:n:~,.):'. ~~a::::;:::';,!:!::• f~:~~t ;:i,:n;i:::s:,:~ . ii ti} : 
~ dice to the defendant resulted therefrom. initially, and asserted that the statements ~{t-t 7:!l! · 

~ In this case the prosecutor avowed to the he had subsequently made were the truth. ii iJt1i 
~~ court that _he could not vouc~ for the truth There is absolutely no_ showing_ by appel- J ~~~\0 ~ 
tit and veracity of the two witnesses. Both )ant that the prosecution knowingly used ;~j • i~-t .. , : J,i witnesse~ had been granted immunit! _from perjured or false testimony at the trial or iJPti i if · 
,t1 pr~secutt~n becau:.:~ !hey were ongmally that Beaver's testimony at the trial wa!- it~ fi~n ,,,., 
ffi_ susp:cts m the state _s case. They w:re f~lse. The prosecutio~ is under an obliga- t · .. i f~ ;$ 
~ ho~~1le to the prosecution and had made m- tton to present the witness as he was. It '~I -::•i 'j 1t 
~- consistent statements at different times was brought out at the trial and before the ,~1 -:.:};:' 
if-·• pr_ior to the trial. It w~s not error_ for the jury that he had made previously inconsist- J ~t-x !-~ 
;:: ,,,. _ __ _ :-- ~ .• ::;:-tr_1_~:~~urt __ t~--c~_l! t~:. w~~n.ess_e~ ~s 1_~s- ~w~. - --~~t ~tatements. T~e credibility .o~ the wit- _ :d ffi:t£l9: 
~~ '-:a ··- - Tne tottrt·has-a--dtify: to-,a1d- ! l'!: _seek1~g: .thee . .::-.-:ness;:\:va_s-. for_ -the :J.Ur,Y. .. tQ • -~!!_termme. ..The, . _ _ __ . ___ _ :~ i 1· ~. :! ":·r 
~~ . truth and to see that justice is not pervert- trial ·cou; t -did ... ri~t err ir/ief~~i~g tct gra~l ~-.:..;r..~c~---_: u ~--·:-F.:r" 11 ed. United States v. Wilson, supra, 447 ~ppellant's motion in limine concerning the · 1ijl 
~;f; F.2d at p. 9. testimony of Terry Beaver. J • 
'.~ ~: Testimony of Witness Who Had The judgment of the trial court is af- '. !'' 
---~ . Previously Lied firmed. :. 
~ As his final assignment of error, appel- ' 
~~t,.- lant asserts that it was reversible error for CAMERON, C. J., STRUCKl\IEYER, ff 1 
i'{\ · h d , . V. C. J., HAYS, J., and WILLIAM W. . •1•1 ~-1:...· ~ t e court to eny appellants motion in Jim- : •~ . 
~ NABOURS, Judge of the Superior Court, 

I'· ine to suppress testimony by the witness - , ', ·r·, 
· · Yuma County, concur. '~ · 
·. · Cryle "Terry" Beaver. In connection with : ~~ · _.-...: :• < appellant's motion in limine, a hearing was HOLOHAN and LOCKWOOD, JJ., did l _ ·iJ:, 

e .: i,_ held outside ~he presence of the jury. At not participate in the determination of this -~; !tr:_· ,;..: l:r1; 
~ - this hearing · Beaver admitted he has pre- matter and O'CONNOR and NABOURS, ~ 1 ' i·'f f'.1 Ii viously lied to appellant's focmec attorney Judges wee, called to sit in thei, stead. 'I; l ' f 
~ -.. :' j 

~tJC.- E=m~~;;~~~mgmm~& !!')!!!l!•mmn .. m~ '· · 




