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[2] The. tnal court, in a proceeding in

Ty

e cn.u,Arb.App..mp.um . D R LR |
~No. CR—103421 Howard V. Peterson, J., of R :

' : _~which review is sought by way of writ of - ve}ucular ‘manslaughter and leaving scene
%4 certiorari, is llmlted in its scope..of.ne\new... of-an.accident J!Lo’vmg injury or death of

The court is:not. permxtted to. weigh the -
evidence but may-only consider: whether -
there is any evidence revealing that the

another, and he appealed. -
-Appeals, -0’Connor, 3 held ‘that: (1) cir-
cumstantial evidence, supplemented by

o

~The Court of ’

inferior court acted within its jurisdiction._. opinions of expert witnesses, provided sub-
stantial evidence that defendant committed -~

Reid v. 'Ford, 73 Ariz. 190, 239 P.2d 1079
(1952); Cox v.. Pima. County Law Council,
25 Ariz.App. 349, 543 P.2d 470 (1975) and

see AR.S. Sec. 12—-2006 TItis only when no -
evidence  exists to support the admlmstra

" tive agency 's declslon that the agency deci- -

_ sion is in excess of its Junsdlctlon, if any’

evidence supports it, the search for jurisdic-
tion is ended. Reid v. Ford, supra; Cox v.
lea County Law Counctl supra. i

[3] ‘Review of the record of the councxl '

hearing reveals that there was evidence be-
fore the council to the effect that the sala-
ries of all deputy sheriffs were standardized

by the board of supervisors in July of 1970 -

and that classification ‘as deputy sheriff
would require- the payment of a speclflc
salary. - © . : i

As no Junsdlctlonal fact is in dxspute the
trial court did not err in granting appellees’
motion for summary Judgment.

Aff'rmed

Court of Appeals of Anzona

-'-.'x

~.Division 1,
. Department .C.

*= *Tefendant’ was. contictod before” the

Superioif'_Court,' Maricopa County, Cause’

"M%;‘ e

£ ~w..,£ AT 8 e

- remanded.

'one'or more unlawful acts, which did not_

“amount _to a felony and which caused vic-
txms death, and, thus, ‘the evidence was
sufficient to sustain the conviction of vehic-

‘ular-’ manslaughter, but (2) failure to in- =~ -
. struct jury .on the issue of defendant’s .
“knowledge of the personal injury of victim ’
was fundamental error requiring reversal

of the convnctlon of leaving the scene.

Affirmed in part v re_versed in part,

1. Criminal Law &=552(4) .
The substantial/evidence required to
Wwarrant a conviction may be either circum-
stantial or direct, and probative value of
evidence is not reduced simply because it is
-circumstantial. 17 A R.S. Rules of Cnmmal
Procedure Rule 20. '

2. Cnmmal Law €=552(l) .
. Conviction may be sustained on circum-

stantlal evidence alone. - 17 A.R.S. Rules of

Cnmmal Procedure Rule 20

.

serarea e -
S = ot i e I L DAY 1 € 2 3

in cases based who]lyon circumstantial evi-_-

3 dence. - 17_ ARS Rules of Cnmmal Pmce—

-.{Clrcumstantnar evxdence supplemented

or driving while intoxicated, which did not -

'amount to a felony ‘and’ which caused v1c-

tim’s death and ‘thus, the evidence was

4’1 A % g/ “&C&ﬁq’b : ﬁ,

~ by opinions of ‘expert witnesses, provided '
-2 substantial evidence that defendant com-
~mitted one or more unlawful acts, which .~
~.consisted of speeding, following too closely




suff' cxent to sustam defendants convxctxon
“of vehicular manslaughter. 'A.R.S. §§ 13-
455 13456, subd. A(3X(b), 13457, subd. C,
“par. 2 (Repealed); 28-692, subd. A, 28-701,

‘854 Aria. e - 623 PACIFIC REPORTER, 2d SERIES

'~457(CX2), and leavmg the scene of an. a;
dent involving injury or death of ano
violation of A.R.S. §§ 28-661 and 28663 :
The first.trial ended in 2 mistri:

~.28-730; 17 A.R.S. Rules of Criminal } Proce-
dure, Rule 20_., o=y

5. Automoblles @355(8) y X
) " "Evidence would have been sufflcxent to
o~ have supported a eonwctlon of leavmg the
?',‘scene “of ‘an accldent involving ‘injury “or
- “death of another if jury had been adequate- - -
ly ;nstructed on issue of defendant’s knowl-
edge of the personal injury- of the victim..
A.R.S §§ 28-661, %—661 subd 'A %—663

:6. Automolnles e=»357 :

AIn’ proceedmg in which defendant was

s convicted ‘of leavmg scene of an accident .
-miees=f = inyolving injury or death of another and in
which the chief issue was the extent of .
defendant’s knowiedge of personal injury of
victim or of facts that would lead one to
_reasonably anticipate that personal injury
had resulted from the collision, failure to
instruct jury on the issue of defendant’s
knowledge of the personal injury was fun-
damental error requiring reversal of .such
- conviction. ARS §§ 28661, 28-661, subd
A 28—663 :

“Robert K uorbm Atty. Gen by Wllham
e J Schafer, III, Chief Counsel, Crim. Div.,,
' “and Jack Roberts, Asst. Atty Gen., Phoe-

nix, for appellee.

betWeen an automoblle and a motorcycle in
the early mormng hours of May 27 1978,

13—456(A)(3)(b) d
: eferences are to statutory de gnatlone pnor ]
o the effect'v ‘date of the new‘Anzona Crimi-

~~of both counts. ~Following entry of

8 13-4031 13-4033.

- State v. Acree, 121-Ariz. 94, 588 P.2d 836 -

- arrived outside the bar and began drinking
- lse,-ThellasL of the group beg'an o dis;

“witness. The victim left the area, headed
‘east on Glendale Avenue, ndmg a motorcy
gcle Shortly thereafter appellant also be-
- gan driving ‘east on Glendale Avenue i in
-“automobile. .. Appellant testified at - tria
- that while’ 'he ‘was driving' down Gléndal

. -~ lights and he swerved to avoid it. He testi
' fled that he slammed on h|s brakes and hi

.second trial, the jury found Blevins g, ity

ment of guilt, sentence was suspend “on
“both counts and Blevins was given
year period of probation. - He has app:
‘from’ the - judgments ‘and" suspended'
tences. We have jurisdiction of his‘a
from the judgments of guilt, the ‘co
“tions, and the suspended sentences.”A.

" On appeal in a criminal case w
_view the evidence in a light most favo ble
‘to sustaining the conviction, resolving’ all
‘reasonable inferences in favor of the State.

(1978). The relevant facts are summanzed : e
below. ' James Larry Payne, the victim, and™-
appellant were both members of the United ..
States Air Force, stationed at Luke Air™--
Force Base west of Phoenix. On the eve- "
ning of May 26, 1978, some personnel from -
the base met at Hank’s Bar in celebration
of good results on a recent inspection. Af- .-
ter the bar closed, 12 to 15 people bought -
some beer and began to drink outside. One -- -
witness observed appellant drinking 2° *
‘mixed drink at the bar and four to six beers =
after closing. Appellant told this witness- -
that he had been at Hank’s since approxi- -*
mately 10:00 P.M. At approximately 1:30 -
A.M. on the morning of May 27, the victim -

a motorcycle. that‘ w.
He stated that he saw
cycle. He jumped ot

. ground to the front ar

cycle was stuck in h
He attempted to pull
his fender, but was
looked around -the -
failed to see anyone.
shake the motorcycle
by driving on ‘and off
ved efforts were futi
ally went flat, forcin;
into a tree near the
passerby helped him
took him to a telep
called his roommate.
fied that he received
proximately 4:30 Al
telephone booth to pi
"4:50 AM. Together

. coffee at a nearby r

mately an hour. T}
where appellant had
stopped by a Maricoj
fice roadblock. The
officers at the roadt
had been drinking
They returned home

Around 4:30 AM
Sheriff’s Departmen
tacted by a witness
iying near Glendale
companied the witn
found James Larry
edge of Glendale R«
hibited no vital sign
fied attriak-that P

perse-around 3:45- “A-M., at which time ap-
pellant was “drunk" in the opinion of on

Avenue, something. appeared in his head:

) Code Betober 1, 1973 ]

“fracture of the-cerv
was consistent with
Payne’s _motorcycle

_ rear by an automobi

er rate of speed tha

" Deputy ‘Jacobs of
Sheriff’s Departmer
dent scene at appro>
took charge-of the I
contacted appellant.
mately 7:20 AM, )
_detectives-transport
of his automobile.
- _testified at trial that




e summarized
he victim, and
of the United
at Luke Air
On th~ eve- .
srsonn om- .-
n celed@™tion -
pectioms Af- "
ecple bought - - -
putside. One
drinking ‘a .-
r to six beers =
this wit‘_néssf

4:50 AM.

- hibited no vital signs.
s Jed:zhtnaﬁhat Payne—had dxed.from a,;,,tbs,wltnesses ' opinion that immediately pri-

ich time | ap-
inion of one
rea, headed
r a motorcy-

int also be<
venue in an’
d at. trial
m Glendale
1 his - head--
. He testi-
kes and hit*

a motorcycle. that was lying in-the road.

He stated that he saw no one on the motor-",

cycle, He jumped out of his car and ran
around to the front and saw that the motor-
cycle was stuck in his right' front fender.
He attempted to pull the motorcycle from

= STATE v. BLEVINS - .
i dzeas,mpp.mp.zdss:
of alcohol on his breath at that time. When .

appellant was brought back to the scene,

_.deputy Jacobs gave him his “Miranda”

warnings and discussed the accident with

him. Appellant admitted owning and driv-. - -
“ing the automobile involved, and said that -

his fender, but was "unable to do so. —He— he had had-one_beer at Hank’s after work -

looked “around -the immediate area and
failed to see anyone. - He then attempted to

shake the motorcycle loose from his vehicle .
by driving on and off the road. - His contin- -
ued efforts were futile and his tire eventu- -
ally went flat, forcing him off the road and -

into a tree near the New River bridge. A
passerby helped him out of the vehicle and
took him to a _telephone booth where he
called his’ roommate. The roommate testi-
fied that he received the phone call at ap-
proximately 4:30 AM., and arrived at the
telephone booth to plck up 2 appellant around

mately an hour. - They then drove toward
where appellant had left his car but were

stopped by a Maricopa County Sheriff’s Of-

fice roadblock.. They did not contact any
officers at the roadblock because appellant
had been drinking was afraid to do so.
They returned home. :

~Around 4:30 A_M., Maricopa County
Sheriff’s Department deputy had been con-
tacted by a witness who had seen a man
lying near Glendale Road. The deputy ac-

. ~ companied the witness to the location and -

found James Larry Payne laying near the
edge of Glendale Road. Payne’s body ex=—
~ A pathologist testi-

T fracture-of-the cervical spine spmé“"‘l‘he injirycor- t&_:mp‘act

was consistent with the State’s theory that
Payne’s motorcyclée had been struck in the

rear by an automobile traveling at a g'reat-';

er rate of speed than his motorcycle. ::

Deputy Jacobs of the Maricopa County i
Sheriff’s Department arrived ‘at the acci--
dent scene at approximately 4: 30 AM,; and

took charge of the investigation.” A deputy
contacted appellant at his home at approxi-

mately 7:20 A.M., by telephone, and two -
detectives transported him to the location -
of his automobile...One of the.deputies
testified at trial that appellant had the odor

Together, the two drank Some"
coffee at a nearby restaurant for approxi-

and nothing to drink .after : the aecldent._, L

He said.that he did not know he had struck
a motorcycle, and that he had wa]ked home
from the scene of the accldent. Ferns

At trial, deputy “Jacobs and Lamont
Skousen -testified for the State as motor
vehicle -accident reconstruction ‘experts.” -

‘They- described the scene-as they found it -
“on that morning, including the damage to - .-
the two vehicles, the location of the two ... .1
vehicles after they had come to rest, the -
- location-of the victim’s body, the debris’in - _
“the roadway, and the size and location of

gouge, skid, and scuff marks on the pave-
ment. Based on all the physical evidence,
their measurements and computations, and -
their experience in the field of accident
reconstruction, it was their opinion that ap-
pellant’s automobile was traveling at a
speed of 54 to 58 miles per hour, conserva-

-tively estimated, at the time of impact.

The posted speed limit in that area of Glen-
dale Avenue was 50 miles per hour. The
speed of the victim’s motorcycle immediate-
ly prior to impact was estimated at approxi-
mately 45 miles per hour. Frcm examina-
tion of filaments in the damaged headlight
of the automobile and the damaged taillight -
and brake light of the motorcycle, it was

ST by 3

the “autoric 116"53—3dhghts-—* :
were on, the -motorcycle: ta'l]'gnt WaS—Om:

-and the motorcycle brake light was not on.
‘From the damage to the two vehicles and :
--remnants of a decal from the motorcyele . . .
-which “was found on the automobile,-and -
from a fabric impression from the victim 's -
clothing which was found on the hood.of *
.the automobile, it was their opinion that the :
“motorcycle was upright and moving with -

‘the victim riding it when it was struck, and

that it was struck directly from the rear by s
- the automobile in a straight line, or at a 180

degree zi_ngle;,,_‘Partlyi due to-the location of




856 Ariz.\

the victim's body at rest, approxnmately 2.30
to 300 feet from the point of impact, it was
further opined that at the point of impact
the front wheel of the motorcycle flipped
up and back, pinning the victim on the hood .
of appellants automobxle causmg his body
impact.” It was the ultimate conclusion of
deputy Jacobs, who had spent three to four

-hundred hours reconstructing the -accident,
‘that appellant- had ‘been following the mo-

‘torcycle too closely lmmedlately pnor to the
txme of the- colhslon
[1-3] Appellant fxrst contends that the
tnal court erred in denying his motlon for a
Judgment of acquittal at trial in regard to.
".the vehicular manslaughter count, both be-
“cause. the State failed to prove that appel--
‘lant had committed an unlawful act and

__.._. = because the State had failed to prove that witnesses and the foundations for the testi-

_any unlawful act of appéllant was the prox-
" imate cause of the victim’s death. Both of
these arguments are directed toward the
admittedly circumstantial nature of _the
State’s case. -Initially we note that rule 20,
Arizona Rules of Criminal Procedure, pro-
vides that only “substantial evidence” is
necessary to warrant submission of a case
to the jury. Proof beyond a reasonable
doubt, of course, is a jury question. State
v. Lippard, 26 Ariz.App. 417, 549 P.2d 197
(1976). -The subsiantial evidence required
" ‘to warrant a conviction may be either cir-

- .cumstantial or direct. State v. Mosley, 119

Ariz. 393, 581 P.2d 238 (1978). The proba-
tive value of evidence is not reduced simply -
because.tt is cxrcumstantxal Justice.v. City

a3a-Grande, 116, Ariz. 60z 0L P:2d 11957
~(App 1977). " The ‘probative value of direct

AT e

~»and “circumstantial evidence is essentially

,Slmllhr ‘and there is: ‘no distinction as’ to

-welght assigned to each.’ A ‘conviction may

be sustamed ‘on.. clrcumstantxal ewdence_

'4 alone +State- v. Green, 111 Ariz. 444, 532
:P.2d 506 (1975) The prosecutlon is no long-
- »'v-er_ required, in a:case:based wholly upon

* ' ‘circumstantial evidence, to" negate ‘every

concexvable hypothesis of innocence.” State
v Ohvas 119 Arxz. 22 579 P.2d 60 (App

623 PAClFIC REPORTER, 2d SERIES L | ’.

[4] Appellant was charged under ‘th
manslaughter statuté ' which provxded
part as follows:

§ 13-456. Kinds of manslaughter

P _c - o,;o-

: 3 In th the dnvmg of a vehxcle

(b) In the ‘commission of an unla
. act, .not “amounting to felony, withou
gross negligence. » .= " el
- The prosecution relied upon three dxfferen
;—;unlawful acts to establish the manslaug
< ter: speedmg, in violation. of A.R.S. § 23—
701; following too closely, in violation
“AR.S. § 28-730; and driving while infox
cated, in violation of A.RS. § 28-692(A
"We have reviewed the record of the tria
including the qualifications of the expert-

“mony which led to their opinions. See rules

702 to 705, Arizona Rules of Evidence. The -
admission of this testimony was discretion- -

ary with the trial court. See State v. Mos-_”{:[

ley, supra. - Upon the whole record, it is our

opinion that the circumstantial evidence

" presented at trial, supplemented by the
opinions of the expert witnesses, provided

" substantial evidence that appellant commit- .
ted one or more unlawful acts, not amount- *._

ing to a felony, which caused the death of -

the victim. We find no error in the convic-

tion and sentence for vehicular manslaugh-" -

[5,6] With regard to the conviction for

leaving the scene of an accident, appellant

contends that the State failed to establish
by__ubstantxalr endence h's-l\nowledve-—ot:-’- 2

“Zthe personal injury. of the victim. "Becaxfse

-the jury was not adequately instructed on,
* 'this issue, the convxctlon rmust be reversed.
““However, in our opinion the evidence was’
sufficient to support the connctlon xf th
proper instruction had been ngen

~ARS. § 28—661(A) prowdes ;
: The driver of any vehicle mvolved inan.:
L accndent resulting in injury to or death of :
“ ‘any person shall immediately stop: the’
"+ vehicle at the scene. of the accident or as
close_thereto as possible but shall then"

forthwith return to a

shall remain at the sce

until he has fulfilled t!

§ 28-6632 Every such

without obstruct.mg tr
" necessary. . :

. In State v. Porras 125 i

1051 (App.1980), this Cou
liability under A.RS.

only where a defendant
edge of the personal in
that the accident was of
one would reasonably:ar
sulted in personal injury
jury was instructed in t
recitation of ARS. § 28-
intent mstructxon was :
| R :
You are further ins
gentlemen, that to ¢
‘there miust be a comt
bidden by law and an'i
Intent may be inferre
ant’s voluntary commi.
bidden by law, and it
establish that the defe
was a violation of the

No such instruction was

cial element of knowledg

ry or knowledge from
reasonably anticipate per

‘other. Appellant did ©

struction as to the know

of A.RS. § 28-66i(A).

" In matters of.4 fu
the trial judge is requ’
jury on his own moti
quested by the defen

==instructthejurgonza
rights of the_defend:

" mental error [citation

" ‘State v. Miller, 120 Ariz.

: 244; 246 (1978). " See als
119 Ariz. 38, 579 P.2d &
- Evans, 109 Ariz. 491, 51
- At trial, appellant vi.
his knowledge of any inj
- the motorcycle.. While }
the motorcycle, he denie
“2.” AR.S. § 28-663 imposes
“«. vehicle involved in an ac




iscretion-
e v. Il

, it i

evid

| by the

provided .-
commit- -0
amount- ~

death of

‘

-¢’<. STATE v. BALLANTYNE _
Cite as, Ariz.App., 623 P.2d 857

forthwith returnl to and in every event
shall remain at the scene of the accident

until he has fulfilled the requirements of

§ 286632, Every such stop shall be made . .
without obstruct.mg traffic more than is

,;_,—-—.—._

’ g . ——
necessary. =7 Vea Sl o

. In State v.. Pon-as, 125 Anz 490 610 P.2d
1051 (App.1980), this Court determined that
liability under A.R.S. § 28-661 attaches

. only where a defendant has actual knowl-

edge of the personal injury or knowledge -
that the accident was of such a nature that
one would reasonably. anticipate that it re-
sulted in personal injury. -In this case, the
jury was instructed in terms of a verbatim™
recitation of ARS. § 28-661(A). A general

intent lnstruct.lon was also gwen as fol- :

lows. . ~

“You are further mstrucbed ladxes and
. gentlemen, that to constitute .a crime

. -there must be a ‘combination of act for-
-bidden by law and an intent to do the act.
Intent may be inferred from the defend-
ant’s voluntary commission of an act for-
bidden by law, and it is not necessary to
establish that the defendant knew his act
was a violation of the law.

No such instruction was given on the cru--

cial element of knowledge of personal inju-
ry or knowledge from which one would
reasonably anticipate personal injury to an-
‘other. Appcllant did not request an in-
struction as to the knowledge requlrement
of ARS. § 28-661(A). _

"In matters of.a fundamental nature,

the trial judge is required to instruct the

= WH@QULJVGH if_not re-— —

-v.-";inghts of the defendant creates funda—

~._mental error [citation omltted]

" State v. Miller, 120 Ariz. 224, 226, 585 P2d

- 244; 246 (1978). ' See also’ State v. Amett,

119 Ariz. 38, 579 P.2d 542 (1978); State v. "

 Evans, 109 Ariz. 491, 512 P.2d 1225 (1973).

At trial, appellant \ngorously contesbed
lns knowledge of any injury to a person on
the motorcycle. While he admitted hitting -
the moborcycle he demed ever seemg any-

e
2. A R.S. § 28—663 :mposes on the dnver of any

5 v_ehncle involved in an accident causing injury :

one or knowing that anyone had been m- -

jured and maintained consistently that the

motorcycle had been lying down in the road - )
-when he hit it. . The extent of appellant’s
- knowledge of a- personal injury or of facts .
which-would lead one. to reasonably antici- _:

_ pate that personal injury had resulted from "

the collision was the chief issue of the case

relating to the charge of leaving the scene
“of the accident. - An instruction on the issue . -
was vital to the rights of the-appellant on_ -
_these facts. : Failure to instruct the jury on ..
.the issue of the- knowledge required was

_fundamental error in this instance. The .

" conviction for leaving the scene of, an acci-
dent must be.reversed. o T

" The conviction and lmposmon of proba-
tion on count one, vehicular manslaughter, ~

are affirmed. ‘The conviction and imposi-

death to another, are reversed. Count two
is remanded for a new trial.

- ©GG, P: J,, and WREN, J., concur.

a— Y S N

.

w .
o gmnuusznsvsxm
T

The _S’l‘ATE of Arizox‘\a’,iA'ppellee,
V.

- Mitchell Floyd BALLANTYNE, -

Ao

e NE APel
-

- tion of ‘probation on count two, leaving the ]
“scene of an accident involving injury -or

' Court f Appeals of Anzona,
Dmsnon 2

Jan 27,. : 1981.

*"'Defendant was ‘convicted- before - th
*-Superior Court, Cochise County,- No. 10044,

Lloyd C. Helm, J., of assaulting a polxoe.",-'_ i ' o

offlcer and mlstmg arrest, and he appeal-‘
v N - b <<
- or vehncle damage a duly to nge mformatm
and render aid to the injured. - -
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(1 ﬁﬂnéﬁ&fﬂ:éﬂnrsz“nEFEﬂuauf;APPEtLEEﬁPeo Per,  TutSON=-

[

Eir ’CONNGR

F:=0? CONNDOR - - JupsE-
2 THC oussrlon IK " THIS-REVIEM OF A DECISIUN OF THE UHMEMPLOYMENT INSURANCE
CRPPERLS BOARD *OF-THE- ARIZOMA DEPARTHENT 0F ECONOMIC SECURITY IS WHETHER "THE
EMPLOVER MET-ITS “BURDEN "OF "PROYING "THAT RPPELLEE,~THE EHPLOYEE, “HAS DISCHARGED
f”R MISCONDUCT "IN COMNECTION WITH THE EMPLOYMENT. “WE FIND THRT THE RECORD
sPPORTS A -DETERHIHNATIOM “THAT“THE-EMPLOVYER -DID NOT "MEET THRAT BURDEM AND
‘k}EPEFO?E?lﬁFFIPHiTHE*DECISIOH“DF’THE?BORRDT'

F~‘~APPEL1€E1 =JdoE-H~0RTHZ==HRS DISCHARGED FROM HIS EMPLOYMENT MITH RAPPELLANT
iﬂRCHR COPPEP COﬂPﬂHY ‘FOR ABSEHNTEEISH "MHEN. ARFTER SEVERAL HARMNIMNGS “FOR
TS srTerrnsaucc i CUIET-NT  LUNPY CRFLCAUSE-HE HASTTEMPOPARILY T IN
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FOUND THAT APPELLEE’S LRAST RBSENCE MWAS BEYOND HIS TONTROL DUE TO “INCRRCERATION
AHO -THAT "RPPELLEE "MAS, THEREFORE, ELIGIBLE FOP UNEMPLOYMENT 'BENEFI1TS. = THE
EMPLOYER TOOK THE QUESTION TO AN APPEAL TRIBUNAL MWHICH, RFTER THE" PARTIES FRAILED
iTO APPERR - AT- THE SCHEDULED HERRING, REARCHED THE SRAME CONCLUSION ‘AS THE DEPUTY
BASED ON-THE DOCUMENTS—IN -THE -FILE. THE RPPEALS BOARD, AFTER REMANDING FOR AN

EVIDENTIARY HERRING, RFFIRMNED THE DECISION OF THE TRIBUNAL. THIS RPPERL
FOLLOWED -

‘Ni THE EWPLOYER DOES -HOT ‘ARGUE THAT -THE"DISCHRRGE WAS-DUE TO THE NATURE  OF
THE CRIMINRL VYIOLATION COMMITTED BY APPELLEE. - SEE A.C.R.R. R6-3-51490;
AV IOLATTON -0F LR &

- AN ABSENCE-OCECASIONED -BY -TNCARCERATION MHICH RESULTS IN DISCHRRGE FROM
EMPLOYMENT-DOES “NOT NECESSARILY=DISQUALTFY THE WORKER FOR UNEMPLOYMENT-BENEFITS-
THE -ARIZONAR -DEPARTHMENT OF -ECONOMIC-SECURITY HAS DEYELOPED GUIDELINES BY¥ MWHICH
FHE DISQURLIFYING NATURE OF-RBSENCE DUE TO INCRRCERATION IS-JUDGED" THESE
GUIDELINES “RRE=FOUND=TN BEMERTT-POLITY-RULE-A.C:R.R: R6-3-5115(E} -uHICH
PROVIDES

Fr s ABSENCE D UE T O " THCRRCERATFON “(Mrsconpvet -15.253

B R e R i e e 22 S LT PEOP TN T ON <JANUARY 20, - 1984
F o1~ A-DISEHARGE FOR RBESEMNCE DUE TO INCRARCERATION IS DISQUALIFYING HHEN:

Fooom o THE CLRIMANT -DIDMOT PROPERLY HOTIFY, OR FRILED TC MAKE A REASONABLE
EFFORT TO-PROPERLY NOTIFY-THE EMPLOYER OF -HIS-ABSENCE; -OR

BBy o THE-EVIDENCE “CLEARLY INDICARTES THAT THE CLRIMANT €OULD HAYE AVYOIDED HIS
TNCRRCERRTION BY THE PAYMENT OF R FINE, QP

B -’"'C__;_'._i;"‘THE ‘CLAIMANT "MRS - THCRRCERATED FOR-A -SECOND TIME “WHILE HWORKING-FOR HIS
ERST “EMPLEBYER=DR

f.p:-- THE CLRAIMANT HARS COMFIMNED FOR R -PERIOD IN EXCESS OF THENTY-FOUR HOURS,
RND THE-RAVAILABLE EYIDEMCE TEWDS TO ESTRBLISH THRT HE COMMITTED THE OFFENSE FOR
RHTCH HE -HAS - CONF ENED -

Porgro- A-TLERTAANT “HWHO <15 “DISCHARGED BECAUSE OF AN ABSENCE OR FRAILURE TO0 GIVE
WOTICEDUE-TD-THCARCERATION=IS--CONSIDERED TO HRYE BEEN DISCHARGED FOR
NA-DISQUALTFYINGREASONS -AND"THE EPPLOYER IS“SUBJECT-TO0 CHORGES WHEN

EFaR i =HIS=ABSENCE -HRS DUE-TO =INCARCERATIGN ‘FOR A FIRST OFFENSE “AND PROPEFR
ﬂﬂ—TitE-—W*H{S ABSEHCE=NRS" FURHP’SHE# “TO-“THE--EMPLOVER ;" DR

e - S SRS R OP H O (JRKUARY - 26 ~1981

B “HIS ‘ABSENCE “HRS DUE-FO-INCRARCERATION FOR A -FIRST OFFENSE AND HE: HRS
UNMABLE -BECAUSE-OF "CIRCUNSTRARCES "BEVYOND "HIS CONTROL TOSFURNISR NOTICE OF HIS
AR SEMTE =

Fer Qv PR CLRIMANT ~HAS DISCHARGED-BECAUSE ©OF THETOFFENSE HHICH “CAUSED HIS
HNCRPCERATION--THE DETERMIMATION SHOULD -BE “BRSED ‘OF RULE RE-3-51490, -"VroLaTioH

PF: L ARE"

¥ THE EVIDEMCE “WRAS UNDISPUTED THRT RPPELLEE DID “PROPERLY NOTIFY HIS EMPLOVYER,
AN ADVANCE “OF YFHE <SHEF T~ THRT-HE - WOULD“FE-RBSENT DUE TOINCARCERATION; THAT
APPELLEE: COULD 'NOT HAVE-AVOIDED HIS INCARCERATION BY THE PAYMENT OF R FINE; AND
FHAT-HE“HRS*HOTZENCARCERATED ~FOR "R “PERIOD- TR EXCESS -OF “THENTY-FOUR-HOURS “BUT
REPORTED FOR“HORK *ON - THE-NEXTF-SHIFT =~ “HOWEVER, “RPPELLANT ARGUES THAT THE
EMPLOYEE“DID -HOT-“SHOMW -THAT THTS HWAS “THE “FIRST INCARCERATION HWHILE WORKING FOPR
THIS EMPLOVER -AND *THAT-"IT-HAS-THE-EMNPLOYEE 'S -BURDEN TO SHOHW THAT:HIS ABSENCE ‘DUE
0 INCRRCERATION - NAS:HOT DISQUALIFYING: ~WE-DO -NOTE-RGREE .

WHILE-R-"CLATHANF -GENERALLY-HAS>THE "BURDEN ‘OF=SHONING THATHE IS ENTITLED TO
UNEMPLOYMENT INMSURANCE BENEFITS, - THRT :RULE-DOES ‘NOT ARPPLY MWHEN THEZEMPLOYEPR HWRS"
DTSCHARBED THE CLRTMANTFOR ALLEGED MISCONDUCT IM CONNECTION WITH HORK: IN “sucH
N CASE,—THE EMPLOYER:BERRS THE BUPDEN OF “SHOWING THRT THE CLAIMANT RS

bl DTISCHARGED "FOR“PEASONSTTHRT-SHOULD -DPISQUALIFY HIM FOR OUNEMPLOYMENT BEMNEFITS.

G o . T
= W;“w Eaies Lo b of
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ﬁe;zoua'DEPaanENr~or-EcoMon1c Securivy v. MremA CoppPer Co., 125 ArIz. 389, 609
F 2p 1089 (App.-1980) ~ “BENEFIT POLICY RULE-A.C.R.R. R6-3-51190 ppovIDES IWH

PERTINEKT PRPT:
B. :BURDEN OF~PROOF--AND PRESUNPTION (MIScOoNDUCT-180.1)
i 2. THE BURDEMN-OF "PROOF--RESTS -UPON -THE INDIVYIDUAL HHO MAKES R STATEMENT.

) B. - WHEN R-DISCHARGE HAS-BEEN -ESTABLISHED, THE BURDEN OF PROOF RESTS ON THE
EMPLOYER TO SHOH THART IT MAS FOR DISQUALIFYING PRERSONS. THIS BURDEN MRY BE

HTSCHARGED :BY AN ADMISSION BY THE CLAIMANT, OR HIS FAILURE OR REFUSAL TO DENY
THE CHARGE-MNHEN FRCED "MITH T

g AN EMPLOYER HHO-DISCHARGES A HORKERP AND CHRRGES MISCONDUCT BUT "REFUSES QR
FAILS 70 BRING-FORTH AMY EVIDEMNCE TO DISPUTE R DEMNIAL BY THE CLAIMEANT DOES NOT
DTSCHARGE-THE =BURDEN OF-PROOF -~IT~15 EMPORTANT TO-KEEP IN MIND THART MERE

A LEGATIONS-OF MISCONDUCT RARE -NOT SUFFICIENT TO SUSTAIN SUCH R CHRRGE.

£ IN-THIS-CASE~FT “HASTHE-BURDEN "OF RPPELLANT EMPLOYER TC SHOW THAT APPELLEE
WAS-DISCHARGED FOR RBSENTEEISM THRT AMOUNTED TO MISCONDUCT. ABSENCE DUE TO
ANCRRCEPATION-CAM DISQUALIFY AN EMPLOYEE -FOR UMEMPLOYMENT BENEFITS UMNDER THE
CVFRCUMSTANCES "SET-FORTH TN A C.R:R. R6=3-5115(E). -IT WAS., THEREFORE;

Foooe o skvmsierasbelicaae oGP OPINION SJANVARY - 20, 1981

APPELLANT S -BURDEN “TO "SHOMW “THAT "THE “ABSENCE DUE ~TO INCARCERATION #PS
DISOQUALTFYING UNDERTTHE-RULE..

- ~APPELLANT-AESO “ARGUES THAT ‘BY -SHOWING R-COURSE-OF :CONDUCT, REPEATELD-ABSENCES
TULMINATING “IN “THE -FIMAL “ABSENCE DUE-TO-INCRAPRCERATION, "RPPELLANT HAS
DFMONSTRATED "MISCONDUCT ~IN “CONNECTION WITH THE EMPLOYMENT WHICH SHOULYD
PISQUALIFY~APPELLEE-FOR BENEFITS:

# - REPERTED RND FREGUENT INSTANCES OF ‘ABSEMNCE FROM HORK OR TRADENESS COHWSTITUTE

CHTLFULTOR WEGLIGENT MISCOHDHCT CONMECTED MITH THE EMPLOYMENT. A R.S- °§

£3=£19.01; GARDPINER v ~ARIZONR DEPRRTMENT oOF Econonic SecuriTy, 1 CA-UB 041
LFILED Nov. -25, *1980) —~ ~HOWMEVER, "IN “THE INSTANT CRASE -THE EMPLOYER’S
REPRESENTATIVE “TESTEFIED “THAT THE EMPLOYEE #HOULD NOT HAYE BEEN DISCHARGED IF HIS
FTNAL RBSEMNCE -HRD BEEN EXCUSED, AHD THAT IT MAS THE EMPLOYER’S POLICY THAT
ABSENCE-FOR THCARCERATION 4S5 -ALMAYS - AN-UNEXCUSED RABSENCE. IT CAN BE RRGUEDSTHRAT
AS AR MATTER:OF PUBLIC POLICY -A.C.F.R. RE-3-5115(E) SHOULD BE AMEMNDED 0 PRO¥IDES
iTHAT -ARSENCE -FROM EMPLOYMENT DUE TO ANY LARWFUL PERIOD OF INCARCERATION IN
TANNECTION -HITH-R-CRININAL CHARGE -IS=GROUNDS FOR R DISCHRRGE OF THE EMPLOYEE FOR
WISCONDUDT ==N2 - NEVERTHELESS - HE RRE~REQUIRED ~TO-VYIEN THE EVIDENCE INSTHE LIGHT=S
HF THE=STATUTES “AND -ADMINISTRATIVE-REGULRTIONS WHICH HAYE BEEN “RDOPTEH. IT IS A
MATTER FOR “THE “LEGISLATURE -AND THE DEPARTMENT OF ECONOHIC SECURITY TOSREVIEH RNP
F0 CMAKE -ANY-CHANGES “INTHE-EXISTING STATUTES -AND-REGULATIONS = UNDER THE FRCTS

Eosas wsciiias Spac et sl e QUEPLOPINTON JRNUARY 20, <1581

BF-THIS TRASEANDTHE EXISTING -REGULATION ~“THE“EMPLOYEE’S - INCARCERAFION FOR LESS
TRAN-24 “HOURST=COURLED “NITH -THE-PRIOR: HOTECE-TO ~THE EMPLBYER: DDES WOT
CONSTITUTE=GROUMNDS “FOR DISQUALIFICATION FOR BENEFITS. THE COMPANY POLICY OF "THE
ENPLOYER DOES=HNT COMTROL=MHETHER AN ABSEWCE-IS:DISQUARLIFYING FOR PURPOUSES OF
HNEMPLOVHENT =INSURARNCE=BENEFITS -~ WE-STATED INARIZOWA =DEPARTHENT -OF-ECcONONIC
SFCURITY -y ==MAGNA EOPPER=CH ==

- H2 FOR DISCUSSTION ‘OF CASES-INVOLYING-DISCHARGES “FOR REASON-OF INCARCERATION
sEF [18763 - 4B -UnempPL:-=INS=ReP .~=(CCH)-P198720.-- 973 .aND ANNOT-, S8 & L.R. 8o 674.
291-€1974).. > SEE-ARLSO -SHERNAN/BERTRAN, =INC . ¥ ~CALIFORNIA DEPRRTMENT OF
EnPLOYMENT, 202 CRU:APP2D 733, 21 CaL: RPTR: 130 {1962),-HOLDING THRTSTHE
WILATMANTIS- 4 HPRISONMENT-FOR-HES-OHN-HILFUL--AND> FELONFOUS ACT-HAS TRANTAMOENT TH W
YNLUNTARY LERVINR “HETHOUT GO00D--CAUSE- =AND -THRT-HE HAS - HOT “UNEMPLOYED -THROUGH NO
FAUL T OF=HISZDHNL =SORS STO "BE ENTLITLED-TO “BENEFITS ™

B WE-ALSB-HOTE THRAT-CLATMRANT--HAS DISCHARGED“BECADSE -OF-HIS FIVE-UNEXCUSED
ARSENCES—WITHEN SI-X -NONTHS -HHICH CONSTITUTED-A VIOLATION OF COMPANY ROGLES:

WHILE THIS-COULD BE -SUFFICIENT BRSIS TO DISCHARRGE CLATFMANT INSOFAR RS LABOPR
PELATIONS "AND “PERHAPS -OTHER THINGS ~ARE -CONCERNED, IT -IS- INSUFFECIENT RS A MRATTER
OF LAW FOR- DISQUALIFICATION -FROM UNEMPLOYMEHNT IWSURANCE BENEFITS =

4?‘5 ARIZ -~RT 394,609 P Zp Ar 1094=-
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“f-DISCHARGE -FROM EMPLOYMENT HAY BE FOR MISCOMDUCT, AND, THEREFORE,
e (SOURLIFYING -FF-TT-IS-FOR ‘AM ALLEGED-COHMISSION OF A CRIMINAL OFFENSE UNDER "THE
LRCUMSTRNCES “SET -FORTH I8 A.C. E:R. R6-3-51490. 3 HOWEYER, THE APPELLANT
eMPLOYER -HRS-NOT=RRGUED -THAT THE -EMPLOYEE HWAS DISCHARGED FOR THE ALLEGED
ROMMISSION-0F THE-OFFENSE --AND-THE=EHPLOYER’S REPRESENTATIYE STATED AT THE
HFARING -THAT “THE- ONLY“RERSON FOR “THE -TERMIMATION HAS THE EMPLOYEE’S FINAL
ARSENCE FROM-EMPLOYMENT -DUE TO HIS-INCARCERATION. THAT FINAL ABRSEMCE WAS: NOT
SHOWN-TO -BE-¥OLUNTARY>-NOR -HAVE ANY:-0OF THE-FACTORS MAKING THE ABSENCE
L TSOUARLIFYEING -UNDER-A C+R.F.-R6-3-5115(E) BEEH SHOMN. “THE FIMRL ABSENCE HAS
MOT; THEREFORES=R-PART-OF~THE -RRIOR-MCOURSE-OF CONDUCT" .OF YOLUNTRRY
énn'sa NTEE IS :

-~»1 = DISCHRRGE-FROH-EHPLOYMENT “MRY OCCUR"BECAUSE ‘OF A HWORKER’S ALLEGED
#1OERF!ONA&Fwﬂ~LﬂH,uPUBLTC~RULE-OF -COMDUCT, OR REFUSAL TO VYIOLATE A LAN OR
PHRETC-RULE==THESLRAWN -HAY " BE-R“CIVIL:OR -CRIMINAL-STATUTE, A PUBLIE RULE=OQOF f
DULY SQURL EFIED=COMMNIESSION~“OR -OTFHER-AUTHORITY -MHICH REGULATES THE  EMPLOVYER’S
OPERATION ~E. 6 5 “INTERSTATE COMMERCE CoMMISSIOHN, MoTor VEHICLE Drvisiow,
ENRPORATION=CONMISSIONF=ETTE"

%_;L::Lm;;;lwn;fiﬁix@iﬁbmSL{P*UPINION-JHNURRV 20,1981

( 3. -~WHEM -THE DISCHARGE IS SECAHUSE ‘OF ‘AH ARLLEGED VIOLRTION OF LAW OR PUBLITC
MHESTTHE=FOLLOMING -FACTORS- HUST -BE CONSIDEREDT

€;.»‘-‘-‘~‘ﬂ':‘7- TSI SCTHE -ACT=O0F "MHICH THE “CLAIMAMT IS ACCUSED, OR STHE RESULTS OF OP
POTENTIALSRESULT--0F=SUCH ACT-CONNECTED “HITH=THE- HBRK?

£ R U DTD O THE DISCHARGE “RESHLT FRONM THE -YIOLATIOM, RELATED ACTS. OR H
%ﬂﬂb!ﬂﬁf}onzﬂﬁv&uznwtobﬂmtoN«ﬂH&JRELﬁTEﬁvRCTs?

&:é'nn—Doss THE:SERIoucwESR “OF"THE -ACT WMARRANT A" FINDING OF MISCONOUCT?

; .
~»4- ----- eﬁn ACTECONNITTED SON-THE - ENPLOVER’S -PREMISES DURING DUTY HOURS USUALLY IS
EANNECTED N ITHSFHE - MDRYX===-AN “RCT -CONNITTED DURING OFF—DUTY HOURS MAY BE

| EHFNNECTED “NITH FHE NOREERSCOMMETTED “ON' THE-EMPLOYER’S -PREMISES: - AN *ACT
COMMITTED :DURT G DFF=DUTY- HOURS - AND -AHAY FROM THE EMPLOYER’S PREMISES MAY BE

CEONNECTED ‘MITH SFHE HORKIF-IT-COULD-REASONABLY BE EXPECTED TO HAYE A SUBSTANTIAL
ROVERSESEFFECT ON-THE-EMPLOYER.S "THNTEREST, -SUCH AS:- HIS REPUTSTION, -THE -PUBLIC’S
HRHS Ty ETC-=FHEREFORE “MHEN=R :HORKER’S HCT BEARS ~SUCH ‘A RELATEONSHIP=TO HIS JOB
RS TO- RENDERTHIM “UNSUITRBLE FOR HIS HORK,“HIS -ACT WOULD BE CONNETTED WITH THE

RORK+=GEE - RE~3-585x ‘
Fasdori s coma it senndetse b Oy p SO PENEON-JANIFAR Y 205 1981 -

E=F QR “T-HE “RERSOHS “STATED ‘ABOVE, - FHE-DECISION OF THE -UHEMPLOYMENT INSURANCE
*PERLS=ROARD "I S=RAFFIRPHED S

SANDRA-D =0 CONNOR ,-=JUDGE-

*INCURR NG=-
ACK- L2 0GG~PRESEDING --HDGE -

DFPRARTHERE '

EAURANCE~T2HREN: uduoes
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B s A “ STATE: OF ARIZONA: APPELLEE.  ELDDN EVERETT SCHUGNDVER,
e T j R e QPPELLRHT
B Tl R s e s iew Mo . 1 €A-CR-4688

CoURT OF APPEALS -OF ARIZ2ONA, Drvisiow OWE, DEPARTMENT €
SEWH SR W eGP GPTNTON
I en U e te e T s s e JANBARY 29, 1981
Aﬁ APPERL-FRON THE SuperIor COuURT OF Maricorp COUNTY
=- CAUSE No. CR-107908

- THe HoworRBLE ReBERT L. Myers, JUDGE

= - AFFIRMED

«RoBERT K.- CORBIN, -THE-ATTORNEY GENERAL,By™ WIiLtrFan J. SCHAFER=III, CHIEF
COUNSEL, CRINENAL-DIVISION "AND BARBARA A .-"JARPETT, ASSISTANT ATTORNEY GENERAL,
ATTORNEYS-FDR -APPEELEE v~ PHOENEX"

Foosm s e el e e SE TP OPFNEOH- JARUARY -2, 1981

¥ - Ross-P.-Leev-Maricorn County -Puertic DEFenper, By: JerMes L. EoGcrr, DepPuTw
Pust IC-DEFENDER, “ATTORNEYS “FOR -APPELLANTS PHOENIKS

# 7 -0’COHENDOR=

=---0’CONNOR, - JUDGE

t. - PURSURANT TO THE TERMS OF A MRITTEN PLER RGREEMENT. ELDON EVERETT SCHOONOVER
PLUED GUILTY TO R CHARGE OF SEXUARL ASSRULT, A CLASS 2 FELOMY, IN YIOLATEON OF
RRE.S. -8§ 13-1401, 13-1406, "13-701, 13-702, -anp-13-801. H1 THE OFFENSE “WAS

®ASED ON COMDUCT QCCURPING MITH SCHOONOVER’S FIFTEEN-YERR-OLD DAUGHTER:

FOLLOWING - ENTRY OF - JUDGMENT -OF GUILTH HE #AS SENTENCED TO THE PRESUMPTIVE TERH
DF SEVYEW YEARS -IMPRISONMENT. “WE HAVE-JURISDITTION 0OF HIS APPEAL FROM THE
JUDGHENT OF -CONVECTION AND SENTENCE.  H.R.S. 88§ 13-4031, 13-4033"

¥ N1 REFEREMNCES -ARE -THE STATUTORY -PESTGNATIOHNS -UNDER=THE HNEW ARIZONAR CRIMINAL
Evos.»errsciivs-CmthEth?f19?87'

F ‘ﬂPPELLRHY FikS* CONTENDS" TMRT THE - TRlﬂL ‘COURT "ERRED IN DENYING HIS MDTION™TO

DEPOSE-CERTAIN NITHESSESHHO “HRD“REFUSEDTO SPERX HETH HIN OR WIS ATTHRHEY PRIOR
0 THE “SERTENTING “HEARFNG: *THE<STATE-VIGOROUSLY “RRGUES -THAT THEDISCOVERY
?EOVIS!OHSf%FiRUtE’iS.B{“RDtES“OF-CR!H!NRE‘PROCEDURE, AUTHORIZE ONLY ‘PRETRIAL

ﬂ%ﬁﬁ%Aafv*&SLerOPfﬂaou Jnnunev 29 <1981 -

DEPOSITIONS . AND -NOT DEPOSITIONS -PRIORTO THE SENTENCING “HERARING. - WHILE WE
DISARGREE “WITH “THE STRTEZS CONTEMFION;~-MNE FIND -NO VIOLATION OF APPELLANT?S -RIGHT

O -DISCOVERY-FNTHIS SIFURTION.>

i “DURING THE RREPARATION-OF -THE PRESENTENCE RPEPORT=IN THETCASE, RPPELLANT’S
NUFE; "THE MOTHER :DFTHEVICTIN,~ GRYE MANY- STRTEMENFS TO -TRE- - ADULT--PROBATION
DPEPARTHMENT "OFFICER WHICH -CAN ONLY BE DESCRIBED AS DAMAGING TO APPELLANT’S
CHANCES FOR PROBATION “*“BASTCALLY,~SHE STATED THAT BOTH SHE AND  HER CHILDREHN HARP
BEEN LIVING PN “FEAR DF~THEIR-LIVES FRON THE DEFENDANTT 'BECAUSE HE HRD R "QUICEK
TEMPERVVAND-HAD “FIOTH PHYSICALLY -AND VEPBRLLY -RBUSED “THEM FOR-MANY YERRS. =SHE
EXPRESSED "GRERT FEAR FOR HERSELF AND HER*CHILDREW IN THETEVENT THAT APPELLANT
#UNULD BE GRANTED -PROBATION - SHE REQUESTED MAXIMUN INCARCERATION*FOR APPELLANT:

o PRIOR STOSTHE“SENTENCTRGHEARENG, > BUT “RF TER-ENTRY OF “RPPELLANT’S -PEFER, RIS
ATTORNEY - FILED “RA-"MOTTION-"FOR "‘ORRL DEPOSITION 2 +SEEKING A COURT ORDER TO RLLOW
HTM.-T0 TRAKE-THE-DEPOSETFON-YDF “BOTH -RPPELLANT’ S“WIFE -AND HIS OLDEST DRUGHTER, R
svsrzn OF THE YIETIN. —uTHE—ﬂUTJON~COHTﬂrNED-JHE'fOLLONING ALLEGATIONS?

+# COUNSEL-RYOUALS -LSTICI THAT THE RABOVE-HITHESSES RRE MATERIAL TO COUNSEL™S
PREPARATION ‘FOR=DEFENDAMNT S -PRESENTENCING HEARRING IN ‘THAT LAPPELLANT’S WIFE -HRAS
PEPSONALLY MRITTEN-THE<COURT-NZ2 AND THE ‘MARICOPA COUNTY ADULT ProeRTION OFFICE
RND -IN-DOINGE SAH-HRS-MADE ‘MANY REPRESENTATIONS THRT THE DEFENSE -CONTENDS RARE

A PR TR T 8 Y T e N I T e et TR B RIS T I SV AT T, e o Lt e NI e of S S
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E-=THIS "RULE-EXTENDS THE--POLICY -OF DISCOYERY 0F “RutLe 15 To THE PRE-;EH;%Ntlwa

cwrm QLR OPlnrourJanunRV‘ZS.Aieéi

E N ORI o
UNTRUTHFULLY STATED AND NISLERDING T0 THE COURT. FURTHER THAT THESLSISTER oF
reTiM] IS THE OLDEST ODAUGHTER OF THE DEFENDANT AND HAS LIVED IN THE SAME
RNUSEHOLD -HITH -THE DEFENDANT-AND LAPPELLANT’S NIFE] AND CAN THPEARCH THE MANY
WMUSREPRESENTATIONS :HADE "BY CAPPELEANT?S=HNIFED:

P N2 ANY LETTERS  FROM APPELLANT'S -WIFE TO0 THE TRIAL COURT HAVYE MNOT BEEN
INCLUDED - IN -THE -RECORD :BEFORE- US-ON RPPEAL, AND THEREFORE HAVE NOT BEEN
LANSIDERED ' IN OUR DISPOSITION:

- COUNSEL “FURTHER -AVOWALS -LCsicd THAT LvicTIn’s SISTER] MAS NOT R WITNESS AT
DEFENDANT?S PRELIMNINARY -HERRIMNG-AND=THAT CAPPELLANT’S WIFEJ] TESTIFIED AT THE

CPRELIMINARY=HEARRING -ONLY==FOR-THE LINITED PURPOSE OF ESTABLISHING THE LEGAL

CNMPETENCY- OF - ANOTHER-DRUGHTER -AND YICTIM IN THIS MATTER. COUNSEL FURTHER
AvNwALS*LSTC] BY RTTACHED AFFIDPAYIT THAT -MEITHER WITHESS HMILL COOPERATE IM
GRANTING “R-PERSOMRL=FNTERVIENSF

E-- THE-STATE FILED -R RESPONSE-TO :THE-MOTION, "CONTENDING THAT THE CRIMINAE RULES
ALLOWING-FOR <~ORPAL-DEPOSTTION-APPLEIED:ONLY=TO PRETRIAL PROCEEDINGS, AMND HWERE NOT*
APPLICABLE FO -PREPRARATION -FOR A -SENTENCING HERRING. THE TRIAL “COURT BENIEDT THE:
MOTION-OF -THE-DEFENSEBY “A MNINUTE “ENTRY ~NITHOUT -COMMENT= -

Er St m daka AsmeR S p s n SE TP BN TON  JANUARY 29, 1981

# - RULE-45.1, AR1ZONR RULES-O0F -CRININAL:-PROCEDPURE, PROVIDES IN PART RS FOLLOHS:
- DSt OSURE~BY-0ORDER :0F ~THE“LCOURT-» ~YPON-"MOTION OF THE DEFENDRNTSHOUWTMNG
FHAT -HE*HAS-SUBSTAMT-IRL “NEED <IN -THE -PREPARATION- OF HIS CRSE FOR ADDITIOHAL
MATERIAL “OR-ENFORMATION MOT--OTHERWISE -COVERED BY RULE - 15.1, AND "THRT HE IS

NHABLE MITHOUT-UMDUE HARDSHIP-TO OBTAIN THE SUBRSTANTIAL EQUIVALENT BY OTHER \
MEARS = THE COURT-TH ITS-DISCRETINON -MAV-ORDER 'RNY PERSON TO MRKE IT=AVAILABLE T0

MM,  THE-COURT MAV>--UPON-THE REQUEST-OF--ANY PERSON -BFFECTED BY THE ORDERS -

WACATE-OR MODIFY-THE-ORDER TF COMPLIANCE-WOULD “BE- UNRERSONABLE OR OPPRESSIVE.

o Rute 15.3, '‘ARI1ZONA-RuLES 0F -CRIMINAL PROCEDURE, PROVIDES:
E=E QI AYATERABIEITY . =UPON-MOTION OF AN? PARTVY-OR R WITNESS, THE COURT MAY IH

FT7S-DISCRETION ORDER THE EXAMIMATION- OF -ANY PERSON EXCEPT THE DEFEHNDARHTIUPON
DRAL “DEPOSTTFION UNDER -THE -FOLLOWING CIRCUMSTANCES™

E {2} A PARTY - SHONS “THAT--THE “PERSON'S=TESTIMONY. IS MATERIALTTO THEZCASE=OR
NECESSARY--ADEQUATELY ~TO -PREPARE-A DEFENSEOR TNVYESTIGATE THE OFFENSE, THAT HE HAS
HNT A UITHESS*RE-THE -PRELEMINARY- HEARING , —AND -THATHE “RILL "NOT COOPERATE IN
GRANTING-R-PERSONAL-TNTERVIEW: s~ LEMPHASI-S=AODED]

E=

S RUEE2E B ARTZONA- RULES OF “CRININAL: PROCEDURE, PROVIDES:

Eip o= NOTICE=0F-UBFECTFONS<>PRIOR \TO "'THE"DPAY OF THE PRE—-SENTENCING HEARINGS ¢
EACH-PARTY SHALL-"NOTIFY-THE-COUPT -AND RLL=OTHER PARTIES OF ANY VBJECTION 1T HASS
0 -FHE-CONTENFS-0R-ANY REPORT == -

Euog < OPELTRL=DUTP O0F THE-PROSECUTOR >~ THE “PROSECUTOR SHALL DISCEOSE RNY
HNFORMATION “IN -HIS-POSSESSION -OR-COMTROL ~=NOT ALREADY DISCLOSED, WHICH NOULD
HEND “TO=REDECE-THE FUNTSHNENT =T0 -BE=INPOSE D=

R b I

-

HERRING==

i : !

EWE BEETEVESTHAT “THESE -RULES AND “COMNENTS THERETO, HWHEN READ IW COMJUNCTIONS g
ENDICRTE<THRAT “THE-DISCRETENH-GRANTED YO--THE-FRIAL CHRT UNDER RULE 45.3 T8 ORDER :
PEPOSITIONS -OF “NITHESSES-SHOULD. <IN APPROPRIATE CASES, BE EXERCISED TO GPANT i
DUSCOYERY-FOR-AARIMNINALSDEFENDANT PRIOR TO-THE “SENTENCING HEARING, AS MWELL RS
PRIOR=TO-THE TRERET ¢

s R L Do N b S S0 i T T I ey T TR IR,
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& 1N STATE -v. GREEN, 117 ArR1z. 92, 570 P.2p 1265 (ApPP. 1877), WODTFIED FH PRRT
416 Ar1z.--587, ‘570 FP.2p 755 (19773, 1T WAS PECOGNIZED THAT THE "RIGHT TO CONFROHT
AND CROSS—EXAMINE. TRIAL MITNESSES GRANTED BY THE SIXTH RAND FOURTEENTHSAMEHDMENTS
70 THE UNITED -STRTES CONSTITUTION DO NOT APPLY AT A SENTENCING HEARING, AND THAT
RELIABLE HEARSAY MAY BE-PROPERLY CONSIDERED. -~ «€EE WILLIANS v. PEOPLE OF STATE OF
NEwW YoRK, 337-U.&. -241,:69 §.Cr. 1079,-93 L.Ep. 1337 (1949). Iw STATE-V.
MANHELE ~-116 -ARTZ 5644 570 -P.20 506 (App. -1977), 1T WAS HELD THAT A DEFENDANT
HAS NO FUHDAMENTAL -RIGHT T0-LROSS—EXANINE A PROBATION=OFFICER WHO PREPARED THE
PRESENTENCE -REPORT .. - THEREFORE, IN ORDER TO SECURE A REVERSAL FOR FRAILURE TO
ALLOW SUCH CROSS—EXAMINATION, AN APPELLANT MUST SHOW THART THE QUESTION HWAS
PRESERYED FOR RPPERL AND THRT “THE REFUSAL-TO ARLLOW SUCH CROSS—EXRMINATION HRAS
PREJUDICIAL. > -SEE-ALSO STATE v NicHoLs, 24 Arrz.App. 329, 538 P.2p 416 (1975) -
FINALLY, IN-STRATE-¥ .~ DONAHOE, -+18-AR1Z --37:-574 P.2p 830 (App. 1977), IT WAS
HELD THAT “THE PIGHT “FO--DISCOVERY MAY ATFACH TO R SENTENCING HERRINGS WHILE
FALLOWING THE ‘GENERAL RULE- THAT THE -RIGHTS OF TONFRONTATION RND
CPNSS—EXANINATEON ~GENERALLY DO -NOT--APPLY ~T0 A SENTENCING HEARRING, THE COURT IN
DONAHOE DISTIMGUISHED -SITUATIONS - WHERE THE STARTE ACTUALLY CALLS A WITMESS TO
TESTIFY RT~THE SEMTENCING -HERRING. — UNDER SUCH CIRCUMSTANCES -THE RIGHT T@
CRNSS~EXANENRTEEOM-EXISTS>AND - SIT+HAY-NOT BE UNDULY RESTRICTED.- ALSO,- THE COURTY
INDICATED “THE-DEFENSE -HAD 'R 'RIGHT “TO=DTISCOVEP- THE MHRITTEN REPORT &F A POLICE
HTTNESS AT THE SENTENCING HEARING TO-G“ARAMNTEE EFFECTIVE CROSS—EXAMINATION. © THE
POURT NOTED “THRAT RHICE=THE=TRIAL: JUDGE-NEED-NOT SFOLLOW SSTRICT REBLES OF EVIDENCES

B im e Mt S e Be B Y REOPEN TON-UANU ARY- 295 1881

AT - SENTENCEING-HEARINGS <" SUCH HERRINGS “MUST-BE*CONDUCTED CONSTSTENTTHITH BRSIC
CANCEPTS+OF~FRIRNESS, “JUSTICE AND INPRARTIALITY." Ip. AT 46, 574 P.2p AT 839.

- - ALTHOUGH “THE-EFENDANT SMAY REQUIRE-"SOME "PRESENTENCE DTISCOVERY, IT WAS RLSO
BFEEN HELD N STATE-E¥ ‘REL="BERGER-V .- SYPERTORCOURT IN-AND FOR -MARICOPR COUNTY.=
21 ARIZ :APP 320, -519%=P 207341974 )5 -THAT -

g RULE-15:3{(AI4Z) REQUIRES SOME SHOWING ‘BY THE PRRTIES SEEKING DISCOVERY THAT
THE PERSON’S "TESTIMONY TO -BE DEPOSED "1S5- MATERIALTTO THE CRSE -OR " NECESSARY
APEQUATELY “TO PREPRARE“RDEFENSE "OR "INVESTLGATE THE OFFENSE." THUS. THE RULE WARS
H0OT DESIGNED -TO-PERNIT -R-TOUR-OF INVESTIGATIONIN WISHFUL ANTICIPATEON THAT
HFLPFUL EVIDENCE “WILEZRPPERRS- :

Ip. -AT-323:-519 ‘P20 A¥ ¥6-

r THE-ORPERIHG -OF DEPOSITIONS UNDER -RULE 15 5 IS=DISCREFIONRRY MITH THE TRIAL
LAURT. “STRTE- ¥ MoncAvo.,-115 Ariz. 274, 564 P.20 1241 (1977F. UWE D0 NMOT=FINB
THAT THE TRIAL -COURT ABUSED ITS DISCRETION IN THIS CRSE. THE RPPELLANT’S

#M0T ION-FOR--BRAL—DEPOSITION" MERELY ~CONTENDED THRT THE DEFENSE DISAGREED WITH
STATEMENTS MADE=BY--APPELEANTIS “NIFE-AHD-THAT ONE “OF -APPELLANT”SSDAUGHTERS CBULDE
IMPERCH THOSE «STATEMENTS=MADE--BY-THE NIFE-=-IT-DID MOT SHUW THE BASIS FOR-THAT

' DISAGREENEMT=HOR-"ANY “NAYSZIN “HHICH ~ANTORAL~DEPOSITION WOULD:CLARIF¥ IT.-=THE FHO
L THESSES *THEQRESTION DID ~NOT=TESTEFY AT -THE-SENTENCING HERRING FOPR THE STRTES

- t—sqf;-;j#ﬁmégéié&:«:% 2SR p- PP FRTION SJANUARY - 295 - 1881
HOR-DID*RAPPELLANT -CHOOSE -TO“CALL THEM=TO0 -TESTIFY UNDER O0ARTH. =RuLE 26.7(B),
ARTZONR -RULES=BF-"CRININRL-PROCEDVREPROVIDES “AS=FOLTOUS=

F - NATURE;“FINE-AND-PURPOSE-OF- THE PRE-SENTENCING HERRING. =R PRE~SENTENTING
HFARING “SHALL SNOT “BE ‘HELD“UNRTIL-THE-PARTEFES-HAYE ‘HAD -AN OPPORTUNITY TO -EXAMINE
AUV REPORTS PREPARED -UNDER-RULES 26 .4-aND -26.5: =~AT THE-HERRING RNY PARARTY “MAY
ANTRODUCE- ANY PELIRBLELRELEVANT"EVIDENCEs IHCLUDING HEARSAYF IN ORDER TO=SHOR
ARARAVATING-OR MITIGRATENG - -CIRCUNSTANCES; "TO SHOW MHY SENTENCE- SHOULD -NOT- BE
AMPOSED; “OR TO'COHDRRECT-OR AMPLIFY :THE -PRE—SENTENCE: DIRGNOSTIC OR=MENTRL HERALTH-
PFPORTS, “THE - HEARFNG SHABL“BE-HELD “IN-OPEN=COURT-RHD -R VERBATIM=RECORDS OF -FHE
PROCEEDINGS ~“MADES -
FHE-APPELLANT=TDOKZRDYANTAGE OF “FTHIS -PROCEDURE. ~CALLING -SEVERAL HITHESSES: HHE
FFSTIFIED TO-HIS“PRIOR--GOOD -THARACTER AND *CONDUCT--RS R FAMILY MAN . - THIS
TECTIHONY=AS *TOAPPELTANFES - GO0D RELATIONSHIP “RITH-HIS-FAMILY -WAS -USED T0 REBUT
THE HEARSAV-FROM ‘HIS-FAMIGY FOUND ‘FR -THE PRESENTEHRTE REPORT =

E- FINALLY > *HE «HOT-E-FHAT “ARPPELLANT~ -=HHO HAD COMMITTED A-SERIOUS DFFENSE AGRINST
HUS GUN-DRUGHTER,“RAND MHHOHAD~R--PRIOR FELONY -CONVICTION AND SEVERAL MESDEMERANOR’
CONYICTTIONS; “HAS“SEMTENCED “FO -FHE:-PRESHYNPTIVE TERM.= THE APPELLANT HRS=NOT
HNDICATED -HOW "HE “MAS “PREJUDECED -BY--THE-DENTAL=OF-THE RIGHT TO DEPOSE -HIS WIFE
RND DRUGHTER- - -HE - HAS “HOTEVEH -IDERTIFIED -PARTICULAR STATEMENTS OF HIS MWIFE
HWHICH HE BELTEVED-TUOLD "BE -TMPEACHED . =~ FHEREFORE, EVEN IF THE TRIALSCOURT- HAD
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ERREDIN ‘DEMYIWNG-THE "TAKING-OF A -DEPOSITION, “IT-HOULD BE DIFFICULTZTO FIWND THRAT
APPELEANT-HAGS :SYFFERED-PREJUDICE— ~WEFIND -NO -ERRDR . -

i .
FooAPPELLANT S "SECOND *AND  FINAL-COMTENTION- IS THRT THE TRIAL COURT ERRED IR
FRILING-TO-ADYISE-HIMN-OF--THE ““CONSTITUTIONAL-RIGHTS" -NHICH HE WRIVED BY PLEADING
GHILTY, “AS-REQUIRED "BY RULE -17-°2(€C)="HE-POINTS SPECIFICRLLY TO THE FACT THAT HE
MAS NOT ORALLY--ADVISED FHAT-HE HAS GIVING UP THE RIGHT TO HAYE THE-STATE: SECURE
RHNANFNOUS “JURYYERDICTF=0F—=GUILT-AND=THE ‘RIGHT- " TO HAYE THE PROSECUTION PROVE
RIN-GUILTY “BEVOND R REASOMABLE DOUBT:.:

'--Pu‘t E 4—7’2; c‘fﬂR'!»’ZQNf"“—RUﬁk 50 F - CRININAL-PROCEDURE, SPROVIDES AS FOLLOWS:

£ - BEFORE-ACCEPTING R PLEA-SQF-GUILTY OR -NO CONTEST, THE COURT SHALL ADDRESS THE
DFFENDANT ~PERSONALLY-IN OPEMN COURT- -INFORMING HIM-OF AHD DETERMINING THAT HE
YHDERSTANDS-FRE “FOEL ONIFGE -

E-og o =THE-CONSFEFUTEONRL RIGHTS WHICH-HE FOREGOES BY PLERDING GUILTY OR NGO
CORTEST 7+~ INCLUDENG~HES “RIAHT TO-COUNSEL-TF-HE IS NOT REPRESENTED BY CDUNSEL;

E£<-THE MCONSTEITUTIONAL-RIGHTS" MENTIONED IN THE RULE ARE REFERENCES TO THE
REQUIRPEMENTS- oF “EovKIN-¥---ALABAMA, 295=U.S. 238, B9 S=Cr. 1709, 23 L.Ep.2p 274
#4989) . “UNDER -BOYKINs- A CRIMIMAL OEFEMDANT NEED BE- INFORMED OF DNLY THPREE

Eolsizmoenane s o s SUEP -OPINION- JANUARY 29,7198t

RTGHTS WHEN ENTERING HIS PLEA, NAMELY, THE PRIVILEGE ARGRINST SEEF-INCRIMINATION,
FHF-RIGHT TO A JURY TRIAL; AND THE RIGHT -TO CONFRONT HIS ACCUSERS. TTHEREFQRE:-
HHFESE-RRE-THE -ONLY “THREE-RIBHTS - WHILCH-MUST -BE EXPLAINED IN QRDER TO=INSURE
CAMPLIANCE WITH RULE 17 .2(c) . -Svate v - Tizwaoo, 112 Ar1z. 156, 540 P.2p 122
£1975); -STATE ¥~ MILLER, =110 AR1Z= 304, S18 P .20 127 (1874);° STATE =Y. ARANDA~F
418 Ar1z2.-21,-574 P.20 489 (App --1578):

FEWITH REFERENCE “TO-THE “BOVKIN RIGHTS, “RLL OF FTHEM WERE SET FORTH I¥ THE

S MREETENZPLEA-RGREEMENT MHICH NAS - SIGNED BY DEFENDANT, MHHICH HE RCKNOWLEDGED
READING=AND-HHEICH -HE SAID-THAT “HIS -ATTORNEY EXPLAINED TO HIM. THE TRIARE TUDRE
BIFSTEONEDSAPRELCEANT :CONCERNINGHTS PRIVILEGE ‘NOT TO -TESTIFY AND TB REMAIN

. BTEERTFHES~RTGHT-TO“RETRIAL:BY«JURY, “HFES-“RIGHT =TO -BE REPRESENTED BY TOUNSEE RT=.
TRIALZANDHES RIGHT -TO-CONFRONT--AND “CROSS—EXAMIHE ANY WITNESSES AGAINST HIN.
FHR-APPEELANTASFRTED -HE-UNDERSTOOD-HIS="RIGHTS -AND-HRD -RGREED -TG-GIVYE THEMN UP 1IN
. éana’-':r#u A=RE kz-su!snné

EoHAVINGFOUND MO “ERRORMINE - ﬂFF!PN "THE “JUDGMENT OF -COWNVICTION SAND THE SENTEMNCES
SANDRA - D OECONNORS- - Jupes:
-CONCURR [NG =

BAK-A =066 PRESIDINGJVDEE -
DEPARRTHERT L .
EAURANCE =T-=-WRENs = JuscE-
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i - AN APPERAL FPOM-THE-SUPER10GR COUPRT -0OF MARICOPR-COUNTY

# - CAuse No. CR-107t17

¥ THE HONORRBLE JoHN"H: SEIDEL., JUDGE

v - -AFFIRMED

+ ~ROBERT K-=CORBIN,-THE ATTORNEY GENERAL: Bvy: WrewrLrian J. Scuarer III, CHIEF
COUNSEL 7~ CRIMINAL “DHVISEON, “BRRBARA A “JRRRETT, ASSISTANT=ATTORNEY GENERAL,
ATTORNEYS - FOR-APPELLEE PHOENTX. ’

Srip Opintow FEBRUARY 10, 1981

# ~“THEODORE C:-*JARVI, “ATTORMNEY FOR APPELLANT, SCOTTSDALE.

s -= 0’ CONNDR="

iy

- O’CONNOR 7~ JuDGE

& ~APPELLANT -WAS-CONYICTEDP OF ONE COURT OF ASSAULT WITH AR DEADLY WERPON OR

" DFNGEROUS-INSTRUMENT- I'N-VIOLATION OF f.R.S. - <86 13-1203(A)(2) anp 13-1204(A)(2)

AND (B), FOLLOMING R TRIAL BY JURY. - SHE WRAS SENTENCED TD SERVE FIVE VEARS N
THE ARIZOMAR STATE PrRISONM. -SHE TIMELY FILED HER NOTICE OF APPERL AMND RRISES FIVE
FSSUES -FOR OUR CONSIDERATION: 1) HWHETHER SHE WAS €EHTITLED TO INSTRUCTIDNS ON THE
NHFFENSES OF THRERTEMING OR INTIMIDATING, AND ENDAMGERMENT, RS LESSER INCLUDED
DFFENSES OF ASSAULT; Z2) MHETHER SHE WAS DENIED A SPEEDY TRIAL; 3) WHETHER -THE
PROSECUTOR IMPROPERLY COMMENTED UPON HER REFUSAL TO TESTIFY IN CLOSING RRGUMENTS
4) WHETHER THE PROSECUTOR IMPROPERLY -MISSTATED THETEYIDENCE DURING HIS TLOSING
RRGUMENT--AND"THE-COURT ERRED-INH FAILING TO PROVIDE ‘R“CUPATIVE INSTRUCTION TO THE
FURY;-5) WHETHER-THE TRIAL COURT ERRED IH ADMITTING INTO EVIDENCE RPISTGE RAND
BULLETS ~FOUND -AT'=FHE SCENE OF FHE OFFEWSES

Er THESTRIAE “TESTIMONY REVEALS~THAT ON MAy-5, 1879, PAY PIRKLE,"A WITHESS IH THE
CASE ;- YISITED -JEANETTE SCHUERMAN. -~ MS .  -SCHUERMAN MAS A FRIEND OFRPPELLANT AND
HAS LIVIMGSIN “A-RENRTAL-UNIF-ATTACHED TO -APPELLANTES-HOME " WHEN MS. PIRKLE

==:SLip Opinion -FEBRUARY 10, 1981

ARRIVED AT -MS: SCHUERMAN’S RESIDENCE, -RPPELLANT “WAS VISTTING WIFH MS. CSCHUERMAN®
SHE LEFT SOON -AFTER -MS .- PIRKLE’S -ARRIVAL - SOMETIME AFTER MIDNIGHT,=RS MS.
PIRKLE AND MS: =SCHUERMAN MWERE MATCHING TELEVISTON, Ms. PIRKLE-HERRD Ms -
SCHUERMAN’S DOG SUDDENLY -BEGIW -BARKING -IN THE BEDRODOM. MS. PIRKLE WENT 7O THE
BFOROOM MWINODOM AND OBSERYED-A FIGURE STANDING SOUTSIDET -AS THE FIGURE REVERALED
HTSELF, Ms . "PIRKLE €OULD SEE THRT-IT MAS THE APPELLANT AND THAT SHE HAS ARMED
WITH A GUM. ‘APPELLANT DEMANDED TO SPEK TO Ms .. SCHUERWMAN. MR. PIRKLE TESTIFIED
AT-TRIAL -“THAT-~SHE-REFUSED TO -ALLOW -MS ~~SCHUERMAN=TO COME TO THE-HWINDOW AND THAT:
SHE-CONTINUED TO SPERK 'WITH=APPELLANTFOR-APPROXIMATELY 15 WINUTESF Ms. PIRKLE
FURTHER TESTIFIED -THAT-APPELLANT-THREATEMED TO USE THE TBUN UNLESS MS =SCHUERMANSZ
CAME TO THE MINDOMW - AFTER -DEMYIMG-APPELLANT’S DEMANDS, MS. PIRKLE TURNED FROM
FHE-WINDOM AMND “TOOK -APPROXIMATELY THO STEPS FO -THE DOORNAY OF THE ROOM WHEN SHE
HEARD ‘A< GUNBEING=FIRED::
t
E. “PIPKLE“AND ~Ms: §Scuusknau CALLED THE POLTCE, HHO IMVESTIGARATED THE SCENE
nnn DISCOVEQED “R: BULLtv*«oLE ~THROUGH -FTHE -HINDBW RND SCREEN NEAR THE PLACE
RPPELLANT HRAD BEEN" sinhntwe—=”ﬂccnkolnc TO THE THYESTIGARTING OFFICER’S TESTIMONY
AT TRIAL, -A-BULLET -APPSRENTLY ENTERED THROUGH -THE “MIMDOW "IN FRONT OF HHICH
ﬂPPELLnNr.uas;srnuoxupigﬁv EXITED THROUGH R SECOND WINDOM IN THE-BEDRODM. THE
WFFICERS npvesusuoso&gg#fthnr~Rrotuevn BICYCLE IN FRONT OF HER HOME. THEY ALSO

“~ FAUND A PISTOL WRAPAEDLIN R -FTOWEL IN R BOX ON A CLOSET SHELF IN R BEDROOM OF THE

. NOUSE HHERE RPPFLt"ﬁM"“ﬂS LYING: FINALLY, ARPPELLANT TOLD THE OFFICERS WHERE TO<

T . il T
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FIND -SOME BULLETS- WHICH SHE-HRD DROPPED AND WHICH WERE IDENTIFIED AS BEING OF
THE-SAME CALIBER RS THE GUN FOUND IN THE BEDROOM OF THE RESIDENCE.

# « INSTRUCTIONS--ON THREATENING OR INTIMIDATING-AND ENDANGERMENT

FOR RPPELLANT’S -FIRST-CLAIM OF ERROR, SHE RRGUES THAT-THE TRIAL COURT ERRED
N FRAILING TO INSTRUCT-THE-JURY THAT THE OFFENSES OF THRERTENING OR INTIWIDATING
(A R.S. & 13-1202) -aND ENDRNGERMENT (A.R.S. § 13-1201) ARE LESSER INCLUDED
OFFENSES OF RGGRAYRTED ASSAULT, AS CONTENDED BY APPELLANT RT TRIAL. THE TRIAL
TNURT REFUSED -TO GIVE EFITHER OF APPELLANY’S REQUESTED INSTRUCTIONS AND GRYE ONLY
AN INSTRUCTION ON SIMPLE-RSSAULT RS A LESSER INCLUDED OFFENSE OF AGGRAYATED
RESATLE

- DUR -DISCUSSTION -OF -THIS “ISSUE AND OUR HOLDING -HEREIN “IS LIMITED SOLELY TO- THE~
OFFENSE CHARGED IN THIS CRSE:; MNAMELY RAGGRAYATED ASSAULT IW VIOLATION OF A.R.S:
§ .13-1204CA)(2):=-HE DO NOT-RDDRESS “THE ISSUE-~OF MHETHER ENDANGERMENT NP
FHFREATENING OR “ENTIMIDATING -IS--R-LESSER “INCLUDED OFFENSE~OF EITHER SIMPLE
MSSAULT OR-AGGRAYAFED ASSAULT-AS--DEFINED BY-ANY OF- THE REMAINING PROVISIONS OF
AR S:-28-13=-1203-0R=A:R<5 -8 13~-1204=-

e RECRINTIHAL=DEFENDANT “FSENFITLER-TO SINSTRUCTIONS-ON ANY LESSER INCLUDED
OFFENSE=OF~FTHEOFFENSE--CHARGED WHERE THE-EVIDENCE SUPPORTS THE GI¥ING OF SUCH RN

BoD o n S e s ST P OP THTON “FEBRUARY--10 551 981

INSTRUCTION- =ZSTATE ¥ --DugAn, “125-Ar12z+=-194, -608 P.2p=771 (1980). - #AN OFFENSE
1S LESSER-IMCLUDED MHEMN THE GREATER OFFENSE CANNOT BE COMMITTED=WITHOUT
NECESSARILY COMMITTING-THE LESSER OFFENSE."-Fp. ‘AT 195, 608 P.20 AT 772.: THUS,
HF-THE OFFENSE 'RLEEGED-TOBE R:LESSER-OFFENSE -HAS AN -ELEMENT FN -ADDITION TO AMND=
SEPARATE “FROM THE ELEMENTS-OF-THE OFFEMSE WHICH 1S RSSERTED TO BE GRERTER, IT IS
WOT A LESSERZINCLUDED OFFENSES

- THE QUESTIOMN-OF “MHETHER-THE-OFFEHSES "OF THREATENING “OR INTIMIDARTING AND
ENDANGERHENT-=RPE-LESSER THCLUDED OFFENSES OF AGGRAYRTED ASSRULT ISZONE OF FIRST
AMPRESSION IH-ARIZONA .~ -THE NEW STRATUTES OEFINING-THOSE OFFENSES ARE BASED ON
AHE: MODEL -PEMAL-CoDE,—-56-211 .2 THROUGH 211 .3. A HUMBER OF STRTES HAVE SIMILAR
ETATUTES - =E:8.-0DREGON REVISED -STATUTES § 163.185; New Yorx Pewnat Law § 7120 .20;
Tr¥As PennL CobpE -§-22.05. - HOWEVER, THERETARE FEW CASES FROM OTHER JUPISDICTIONS
RDPRESSING "THE -TSSUE - "SEE,” HOWEVER, :PEoPLE v. -MILLER, 89 Misc. 2p0 722, 330

N Y820 925:(1S72); GRLLEGOS-v¥. STATE; 548 S W.20 50 (Tex. Cr. Arp. 1977).

it

EHDANGERMENT

- YA PERSON=TOMMITS -EENDRNGERMENT -BY RECKLESSLY EMDANGERI.T ANOTHER PEPSON WITHS
HHE-SUBRSTANTFIRI-RESK-OF<FNMIHENT DEATH:0R -PHYSICAL INJURY " A R.S. -§
#3-1201(A) = THE-CONMENTS-OF-THE CRINIMAL CoDeE COMMISSION TNDICATE THAT "THE
OFFENSE=SUPREERENTS " THELAN OF CRIMINAL-RATTEMPT BY—ADDING -A PROYISION FOR

b el 3 i 3 s o b A

=S IP=0rINION-FEBRUARRY 10,51 98¢

RECKLESSRTTIONS » *ARIZONA-REVISED CRIMINAL-CoDE-CoMwISSION REPORT-AT 134

1975) = 'THE STRAFUTE 1S DESIGNED-TO COVER "SITURTIONS HHERE THE RCTOR’S
RECKLESSNESS - ENDANGERS-ANOTHER™S--HELL REING WITHOUT ¥HE RCTOR TECHNICRLLY
ANTENDING “OR-XHNONIMNGZHE-I1S-DBING ‘SO . " R-“GERBER,=CRIMINAL LAW OF ARIZOWNA AT -1863:
H1978): "*ACCORDING -TO THE-COMMISSION, "CONDUCT-PUNISHABLE UKNDER THE=STRTUTE WOULD
HHCLUDE SUCHACTAIOHS AS-PRECKLESSLY ‘DISCHRRGING FIREARMS IN PUBLICG, POINTING
FIREARMS AT -OTHERS ;/ OBSTRUCTING PUBLIC HIGHMAYS OR ABANDONING -LIFE-THREATEMNING
CONTAINERS WHICH -ARE ‘ATTRACTIVE TO CHILDREN." -ARIZONAR REVISED CRIMINAL CODE
EANMISSION-REPORT =RT-134-¢(1975) ~- ~IT--45 THUS CLERR,-BOTH FROM A READING OF “THE
ETATUTE -RND-FROM THE=COMMESSION S COMMENTS, - THAT ONE -OF THE REQUIRED "ELEMENTS- OF
FHNDARGERNENT “TS“THRT-"THE=¥ICTIN HUST <BE-PLACED TN ACTURL SUBSTANTIAL RISX OF
AMMIMENT-DERTH=0R PHYSICAL-INJURY. = THERE “IS“ NO-REQUIREMENT -THAT -THE-¥ICTIM BE
RUARPE OF - FHEFCOND LT F-DF - FHESRC FOR ~ .

E o THE ELEMENTSDF-AGGRAYATED -ASSAULT-"WHICH-ARE -PERTIMENT TO -THIS CASE" ARE SET
FORTH IM ARS8 713-12030R)€2) AND=S 13-1204(A)Y(2). - THEY REQUIPE THRT THE
ArTOR: THNTEMTIBMARLLY-PLACE “AHOTHER PERSON TN RERSONABLE:-APPREHENSION OF IMMIHENT
PHYSICAL =INJURY"--USIHG ‘A DEADLY -HEARPON OR OTHEPR DANGEROUS -INSTRUMERT. A=DEADLY
NEAPOM MAY -BE-RH--UNLOADED ~GUN="A. R.S =26 13-105(9) rup (12).  AGGRAYVATED
ASSAULT -PURSUANTT0-A RS 6 13-1204({A)€2) MAY/= THEREFORE, BE COMMITTED BY
PSTNG AN UNLORDED GUN, -AND-IT 1S EASY T6 IMAGINE SITUATIONS f4 MHITH THEZASSARULT
TOULD BE COMMITTED WITHOUT -PLACIMNG -THE ¥ICTIM IN RCTUAL RISK:. ->THUS, IT IS NOT R

D IR O T LEVRR e e o - Seanten Siliagac L S e
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NECESSARY ELEMENT OF ﬂGgREVRTED ASSAULT THAT- THE YICTIM BE IN RCTUAL SUBSTANTIAL
PISK OF IMMIMENT -DERTH -NR -PHYSICAL -INJURY. ALL THATTIS REGUIRED IS THAT THE
HTCTIM BE-IN REASONABLE -APPREHENSION-OF PHYSICAL INJURY. ENDANGERHENT IS
THFREFORE- NDT-A LESSE® INCLUDED OFFENSE-SOF AGGRRVATED ASSAULT “AS DEFINED IN

A R.S.. &§.13-1204(AX(2), AND APPELLANT WARS MNOT ENTITLED TO AN INSTRUCTION ON =THE
OFFENSE -OF ENDANGERMENT ‘RS- -A-LESSER -INCLUDED OFFENSE.

THEREATENING -CR “INTIMIDATING

1t

i APPELLANT--ARGUES-ADDLITTONRLLY FHAT-SHE -HAS -ENTITLED TO A JURY -INSTRUCTION ON
FHE - OFFENSE OF -THREATENING-DR -INTIMIDATING -IN VIOLATION OF A.R.S: £

43-1202(A) (1) -AS-R-LESSER-INCLUDED - -OFFENSE--OF AGGRAVATED ASSAULT. - A.R.S.:-:§
343-1202(A) (L =RrROVIESE:

. f PERSON-TOMMIFS-THREATENING OR-ZINTIMIDATING IF SUCH PERSON WITH THE INTENT
0 TERRIFY ' THREATENS-OR FNTIMIDATES--BY -WORD -OR CONDUCT: (1) :T0o CAUSE PHYSICAL
TN IURY -T0 ANOTHER-PERSONE
THF - CRININAL-CODE-COMMISSION’S-COMNENTS=INDICATE THAT - THE STATUTE KRS -DESIGNED
TN PROSCRIBE - "THREATS “THAT-CAUSE -SERTOUS -RLCARM-FOR-PERSONAL SAFETY". ON: THE
GRNAUND THRT -"CPEOPLE] WHO-ARE-ATTEMNPIING TO AYOID MHAT-THEY BELIEVE TO BE
AMHEDIATE-SERIOUS HARM-MAY OFTEN-TAKE-RCTION-=SO -PRECIPITOUS AS TO HARH
SHEMSELVES - LSARTZONA REVISED CRININAL-CODE- -CONNESSION -REPORT-AT=135.(4975) .= .THE

simenekassasheieraini v S P OPINTON FEBRUARY 10, 1981

COMMENTS POINT-OUT~THAT MHILE THE - DEFENDANT MAY BE FOUHDGUILTY OF A HORE
SERIOUS OFFENSE 'IF RCTUAL HARM DOES RESULT, THE STRTUTE RUTHORIZES CONYICTION
FOR - YTHEINCHORTE-THREAT"E

2o THE-ELENENTS “OF -THERERTENING OR INTIMIDATING ARE: (R) INTENT TO TERRIFY, “(B)-
THPERTEMIHNG -OR INTINIDATIMG BY MORD OR-CONDUCT,- (C)*TO CAUSE PHYSIEAL INJURY TO
ANOTHER . “TERRIFY" IS ~DEFINED IN WEBSTER’S THIRD NEW INTERNRTIONAL=DICTIONARY

{1966) RS *FO-FILL MITH -TERROR: FRIGHTEN GRERTLY," RND “TERROR" IS DEFINED AS "R

. STATE OF - INTEWSE FRIGHT ~OR ‘APPREHENSION: STARK FERR ." "APPREHENSION" IS5 DEFINED?

CHTYANTICIPRTION -ESPECIALLY OF UNFAVORABLE THINGS: SUSPICION OR FEAR ESPECIALLY
ODF FUTURE “E¥IL - *-APPELLANT RRGUES THAT- THE INTENT REQUIRED FOR THREATENING: OR
ANTIMIDATING IS~-THE SAME.RS THAT REQUIRED FOR ‘ASSAULT; ASSERTING THRT THERE IS
M0 APPRECIABLE DISTINCTION -BETWEEN TERROR AND APPREHENSION. APPELLANT’S
ARGUMENT -HISSES THEPOINT--BECAUSE -FTHE~DISTINCTION-BETHEEN THREATENING OR
TNTIMIDATING -AND AGGRAVATED ASSARULT LIES -HOT FM THE YICTIM’S“MENTALSSTRTE BUF
N THE DEFENDAMNT®S -SURJECTIVE CONCERN WHITH THE VICTIN'S MENTAL STRTE.: ToO BE
FOUMND GUILTY -OF -THRERTEMING -OR INTIMIDATING, THE DEFENDANT MUST INTEND TO FILL
Far-VICTIM-UITH-INTENSESFRIGHT; ~TH-O0THER ‘HORDS, -THE “DEFENDANT MUST=SUPJECTIVELY
AND SPECIFICRLLEY -INTEWD-FHAT: - THE YICTIM’S MENTAL STATE BE “ONE OF TERROR: By
TONTRAST JETO SBE«FOUND BUILTY-OF “ASSAULT "UNDER A R:8. .6 £3-1204(4) (2) THE
DFFENDANTNEED -ONLY~INTENTIONALLY -ACT-USING A DEADLY -WERPON OR DANGEROUS

INSTRUMENTE S0 FHAT-THE-#ICTIN IS PLACED=IN -RERSOMABLE-APPREHENSION OF - IMMEINENT

oo siis dehiede nle Deiee m s S P FOPTHION FEBRUARY 16, - 1881

i e

P HYS TCAL ER IRV N THER NORDSS“THE DEFENDANTENUST ~FHNTEND - FO DO -THE ACTS ANP
FHFE YTICTEN-NUSTF REACT -HITH APPREHENSION, “BUT-THE -DEFENDANT "HEED HNOT HRAYE ANV
SHRJECTIVE - CONCERNHNHATEYER=FOR-THE -¥ICTIM2S MENTAL-STATE--- WHILE AN RSSAULTS
ESPECTALLY-AN 'AGGRAVATED “ASSAULT~ MAY=FERRIFY ‘A -¥YICTIM, THE OFFENSE DOEST NOT
PEOUIRE “THATETHE DEFENDANT <INTEND-T0 EYOKE -TERROR -I'N-THE VICTIN. - =THEREFDRES
THREATENING DR =INTINIDATING "IN -VIOLRATION-OF-A:R.S. =8 13-1202(A) (1) 15 HOT R
LESSER-INCLUDED ~OFFENSE-OF RGGRAVATED -ASSRULT :ASCHARGED-HERE IN- YIOLATION=OF
AR S § 13~-1204{AX(2)-"=APPELLANT HAS THUS NOT-ENTITLED TO AN“INSTRUTTION ON
AHE:-OFFENSE “OF “ THREATENING-OR-INTIMIDATING AS-R LESSER -INCLUDED OFFENSE.

= -SPEEDY=FRIAE
FooAPPELLANTENEX T CONTENDS-THAT ‘SHE WAS=DENTED -HERZRIGHT T0 A-SPEEDY -FRIAL=BY
HIRTUE - OF “VARTOUS CONTINUANCES “THAT -NERE GRANTED BY THE TRIAL COURT= THETCASE
PROCEEDED -FROMINIFIAL -APPEARANCE:-TO ‘TRIRL-AS-FOLLOKS :—APPELLANT’S INITIAL
APPEAPANCE “OCCURRED ON-NRY-'65:1979, “AHD -HER “ARRATGNNENT--OCCURRED OH JUNE 65

4679 <~ APPELLANT-MASHOT>IN-BUSTODY AND“THEREFORE -SHE WAS REQUIRED TO BE BROUGHT
F0 TRIAL-WITHIN 120 DAVS FROM -HER-INITIAL--APPEARANCE OR 90 DAYS FROM HEPR
ARRAIGHNMEMT+ HHICHEVER -WAS-GRERTER.. ~STATE-v . -Roses 121 Ar1z. 131, 58% P.2p 5

L/////¥1978)?+Pubt18?2(?4#ﬂﬁf¢20ﬂﬂ—RDLES'0F—CRIHIN6E£PR0CEDURE.' IN THIS-CASE,™ THE

'
t

GRFATER PERIODD WAS -90 DAYS-FROM THE RRRAIGNMENT, AND THE LAST DAY FOR TRIAL “WAS-

THNS SEPTEMBER=4,-=1970- -~ APPELLANT -MOVED FOR R -CONTINURNCE “HHICH WRS GRANTED 1N
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ANRUST 23, 1973 .-°AND THE NEW:LAST -DRY-FOR TRIAL THUS BECAME OCTOBER 2, 1879:
RiILE 8.4(R),“ARTZONA RuLES..nF- CRInmINAL ProceEDUrRE. Own SepveMBer 1871979, THE
STATE MOVED FOR-A—-14-DAY CONTINURNCE "IN ORDER TO SUBPOENR THE YICTIMS, WHO WERE
PESIDING IN-COLORADO -AT -THE TIME. THE TRIAL COURT GRANTED THE COMTINURNCE AND
ORDERED :THRT -NONE -OF THE DAYS MERE TO BE -EXCLUDPED. “ THUS THE LAST DAY FOR TRIAL
REMAINED -OCTORER -2, 1979 - “APPELLANT DID-NOT OBJECT TO-THE CONTINUANCE. FINALL¥
ioN OCTOBER 271979, THE STATE -RGAIN MOYED FOR A CONTINUANCE BECRUSE IT HRD BEEN
UNABLE TO-SECURE THE RPPERRANCE NF THE -THO ¥ICTINS® AT THE HEARING ON ‘THE
MATION TO-CONTINUE, FTHE STATE PRESENTED EYIDENCE THAT IT-HAD MADE A GOOD FRITH
AND DILIGEMT ‘EFFORT TO -OBTAIN THE-OUT—OF-STATE WITNESSES. THE STATE SHOWED THAT
T HAD -PROWPTLY-MAILED :THE -SUBPOENAS -TO COLORADO BUT <THAT THEY WERE-DELAYED IR
HHE -POST -OFFICE—BECAUSE THEY ~SHOWED -RM-INCORRECT--ZIP -CODE. - APPELLANT OBJECTED
TN-THE-CONTINUANCE AND MOVED FOR DISMISSAL BASED ON AN ALLEGED VIOLARTION OF HER™
RTIGHT TO-R-SPEEDY TRIAL.-=~THE TRIAL COURT DETERMINED THRAT EXTRAORDINARY
CTRCUMSTRNCES-EXISTFED:-AND GRANTED THE STATE-R 16-DARY CONTINUANCE TO0 (eToBER=18,=
4979 . THE -NATFTER “PROCEEDED <“TO-FRIAL-OM-DCTORER -18,- 19782

fo -] T-IS-CLERR IN-ARIZONAR THAT -THE GRANTING OR-DENIAL OF A MOTION FOR
ENNTINUANCE “I6 WETHIN THE SOUND:BISCRETION “OF-THE-TRIAL COURT AND THAT SUCH R
RULING MILEt - NOT-BESREVERSED ‘ON APPEAL- UNLESS -IT 1S SHOHN THAT THE TRIAL CCURT
HAS-ABYUSED-ITS -DISCRETION:-50-AS-F0 RESULT="IN PREJUDICE:TO THE DEFENDRNT. STATE="
8. BLODGETTE 124 =ARTZ2:5-392+-590 P .2p:931-(41973) - CERTAIN TIME PERIODS RRE

Foe - i R B RS AL P BP INTON-FEBRUARY 10,198F

PROPERLY EXCLUDABLE MHEN DETERMINENG SPEEDY TRIALLIMITS. THOSE INCLUDE DELAYS=
BCCASIONED"BY OR-ON BEHALF- OF THE DEFENDRNT PURSUANTTO RULE &8.4(AY, AND "DELAYS
MANDARTED -BY~EXTRADRDFNARY CIRCUNSTANCES -WHERE SUCH DELAY IS INDISPENSABLE TO THE
ANTERESTS OF “JUSTECE « ~RULE -B:5(B), :ARTZONR RULES 0F -CRIMINAL PROCEDURE.: WE
FIND THE TRIAL COURT DID-NOT-ABUSE *#TS DISCRETION TN THIS INSTRNCE BY FINDING
THAT-EXTRAORDENARY CIRCUMSTANCES EXISTED “TO-JUSTIFY THE CONTINURNCE AND THAT THE
DELAY WAS-INDESPENSABLE “TO “FHE-TNTERESTS “0F-JUSTICE = WE FIND THRTTTHE TEFME WRS™-
PROPERLY EFNCTUDED, -AND THAT- THE “MATTER PROCEEDED TO TRIAL WITHIN THE FIME LIMITS
REQUFRED BY RULE-E"

FoFINALLY; RPPELLANT CLRIMS“THRT SHE ‘WRS PREJUDICED BY THE FRILURE OF THE STATE
70 PRODUCE BOTH OF THE -“QUT—0F—STATE MHITNESSES RT TRIAL. - THE COLORPADO WIFNESSES™
MERE THE YICTINS, ‘PAT PIRKLE AND JEANKETTE SCHUERMAN .-~ MS. PIRKLE COMPLIED" WHITH
THE SUBPOENR-AND ULTFIMRTELY -FESTIFIED AT-TRIAL . —~HOWEVER, R HERRING WAS HELD <IN
CNLORADDO REGARDING THE - SUBPOENA OF JEANETTE-SCHUERMAK., AND THE COLORADD COURT
FOUND THAT COMPLIANCE "MITH THE -SUBPOENA HOULD HAYE RESULTED IN UNDUE HARDSHIP
FOR HER. --THUS, "SHE DID NHOT APPERR-RT TRIAL. -HOWEVER, WE FAIL TO SEE HOM
APPELLANTF~WAS *PREJUDICED B¥-"THE "FAILURE -OF MS. SCHUERNAN T4 RPPEAR AS R WITHESS -
HN-THIS CASE - “"APPELLANT *WASORIGINALLY-CHRRGED “MITH TKD COUNTS OF RGGRAVATED"
RSSAULTS ‘ONE“PERTRINING FTO-EACH VICTIM: - AT- THE-CLOSE OF THE -STATE’S-CASE. THE
FRIAL -COURT=DEISMISSED -COUNT-0OHE OF “THE CHARGE MHICH ALLEGED AN ASSAULT ON THE
ABSENT - VECTIN: *JERNETTESSCHUERWANS

e R L Sk

S s S S TP 0P FH T ON FESRUARRY 10, 1881

Er FURTHERNOREF ARS *THE-TRIALSCOURT -PDINTED “BUT, - APPROXIMNATELY -R WEEK PRIORTD
FRIALY TREIAL*COUNSEL FOR-APPELLANT RECEFVED WORD-THAT ~FHE WITRESS SCHUERMAN
MOULD -MOT “TESTIFVY -IN-THE “CASE .-~ AT THAT TIME APPELLANT HAD THE OPPORTUHITY TO
TAKE "THE WITHESS”-DEPOSITION -IN COLORADC"IF SHE MANTED TO PRESERVE HE®R

AESTIMONY -~ ~HAYING “ACTURE “NOTICE THRT- THE-HITNESS -HOULD KHOT RAPPERR AT TRIALS
APPELLANT-NEVERTHELESS FRAILED TO-INITIATE THE PROCEDURES MNECESSARY TO PRESERVE
THE WITNESS” TESTIMONY ‘FORFRIAL - UNDER*THE CIRCUMSTANCES, HE FIND THAT
APPELLANT "HAS -FAILED "TO *SHOW "THRAT “THE“TRIAL COURT RBUSED ITS -DISCRETION IMN
GERANTING THE STRTE’S-HOTTONFOR A -CONTINUANCE ‘0P THAT SHE WAS PREJUDICED
“FHEFEBY=

2 COMMENTS~ON-=S ILENCE: i -

# = FOR HER“THERD “TSSUE-ON-RPPERLT-APPELLANTF-CLAIMNS -THAT- THE -PROSECUTOR COMHITTED
REYERSIBLE-ERROR TH HIS-CLOSING ARGUNENT BY -COMMENTING ON HER FRAILURE TO TESTIFY
N HER -DMH - BEHAREF -~ I THE=STRATE’S “REBUTTAL- ARGUMENT ' THE- PROSECUTOR HADE THE
FOLLONING STATEMERTSE

EaMR. JRARVPIOECRTED <THE-“EXPLANATION-"OF SOME OF- FHE FRCTS: AND ALTHOUGH THE

DEFENSE- CAN “ECECF<TO - PRODUCE=HO -EVIDENCE, “FHRT, THEY DID. ~THE FRCTS "HERE HAYE ~
BEFN PRESENTED -AND “THEY RRE THE STRTE’STEYIDENCE .- -AHD THE EVIDENCE DOES, WHEN
TAKEN HITH FAIR ~INFERENCES> PROVE-BEYOND:A REASONABLE DOUBT THAT THE DEFENDANT.
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. Tory MORGAMN, - COMMNITTED -THE OFFENSE OF RAGGRAVATED ASSAULT WITH A DERDLY WEAPONS
« <LewPHAsIS ARDDED] .
dMMEDIARTELY FOLLOMING - THE STATEMEMNT, DEFENSE TOUNSEL MOVED FOR AR MISTRIAEL MHHITH

e NAS DENTECD.

g APPELLRANT ARGUES THAT THE -REMARKS ~NERE MADE FOR THE PURPOSE OF EMPHASIZING
HER REFUSAL-TO TESTIFY.--ADPDITIONALLY, "SHE ASSERTS THAT SHE WRAS THE ONLY PERSON=
WTHER THAN MS .- PIRKLE WHO COULD HAYE TESTIFIED AS TO THE FRACTS OF THE OFFENSE -~

P~ A COMMENT BY A- PROSECUTOR UPON THE FRILURE OF THE DEFENDRNT TO TESTIFY
WTNLATES "THE DEFENDANT’S-FIFTH RMENDMENT PRIVILEGE AGAINST SELF—INCRIMINATIONS
GPIFFIN v.- CALLFORNIA, -3BO U.S.::609, 85 S.Cr- 1229, 14 L Evr.2p0 106 (1965). SucH
TOMMENTS ALSO YIOLATE ART -2 § 10 oF THE ARIZONA-CONSTITUTION RND A.R.S. - §
13-117(e) =~ HOWEVER; “MOT-ALL SUCH COMMEMNTS ARE IMPROPER. (ONLY CONMENTS WHICH
ACTURLLY DIRECT-STHE - JURY’S -ATTENTION TO YHE FRILURE OF THE DEFENDANT F0 TESTIFY=
ARFE THPERMISSIBLE. STRTE v. ARREDONDO, 111 ArIz. 141, 526 P.20 163 (1974). *To
BF CONSTITUTIONRLLY -PROSCRIBED A COMMENT=MUST BE ADVERSE; THAT 1S, IT MUST
SUPPORT AN UNFAYORABLE INFERENCE-AGRIMNST THE DEFENDANT AND, THEREFORE, “OPERATE
@S R PENALTY TNPOSED FOR-EXERCISING R CONSTITUTIOMAL PRIVILEGE." STATE v= MaFsa,
475 AR1Z . =233, -238, %609 -P. 20 48, 53°(1980¥:. - Seg -ALS0 LAKESIDE v. Ore@onN, 435

Y §.+333;998:8Cr=409t:=854=Fo>2p :319.44978) =
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IN-THE -IMSTANT-CRSE: AN EXAMTINATION OF THE CONTEXT IN WHICH THE REMARK HAS
MADE “REVERLS-THAT-“IT-:DTD -NOT—~RAISE AN UNFAVORABLE -INFERENCE AGRINST THE
DEFENDANT <IN _HER OWN -CLOSING ARGUMENT; APPELLANT HAD REMINDED THE JURORS THRT
SHE “HAD “MOTTAKEN *THE “WITMESS STAND-AND -ADMONISHED THEM NOT TO DRAW AN
ok DHNFAVORABLE INFERPENCE--ABAINST HER -BECAUSE “OF HER-FRILURE TO TESTIFY. = THE ) ﬁ
i PRNSECUTORLS _COMMENTS -DID-NO-MOPE -THAN RESTATE WHAT DEFENSE COUMNSEL HRD ALPREADY=
RPRUED, -THRT- IS, "THAT "THE DEFENDANT PPODUCED NO EVIDENCE. IN RDDITION, THE
TOMMENT DUES "MOT FOCUS THE JURY’S RTTENTION ON THE FRILURE OF THE DEFENDANT TO
TFETIFY - “THE-RPPELLAHT ‘MRS -MOT THE QMNLY PEPSON WHO COULD HAYE EXPLAINED OR
CONTRADICTED "THE- EVIDENCE = - -<JEANETTE-SCHUERNAM WAS-RALSO :PRESENT AT THE RESIDENCE
= BT YHE TINE OF “THE -OFFENSE, “AHD THE JURY WAS NOT-AWARE THAT SHET HAS UWNAYAILMBLES=
T0 TESTIFVY.- -STRATE v. StTILL, =118 Ariz. 549, G58Z P:2p €39-(1978) - WE FIND:
THEREFORE,  THAT--THE -COMMENT-DID MOT -SUPPORT AN UNFAYORABLE INFERENCE RGAFNST -THE
APPELLANT -FOR-HER EXERCISE- OF -HER COMNSTITUTIONAL PRIVILEGE RGAINST
SFELF-INCRIMINART NS~

= PROSECUTOR 2 5-CL. OS NG =ARGUMENT -
L APPELLANT “NEXT CLAIMS ~THAT 'THE:-PROSECUTOR MADE-CRITICAL HISSTATEMENTS OF FACT “
O HIS-CLOSIHGARGUNENT-EAND: THAT-THE-FRIAL COURT ERRED- IN FRILING F0 GIVE THE e
FURY A-SYI TABLE<CRUTFONARY: INSTRUCTLON: AT TRIAL, KEVIN-DRYIS. “FHE o
ANVESTTGRATING OF FECER T TESTIFIED - THAT -HE- FOUND-R GUN,-WHICH RPPERRED TO HAVE

B st spieaiemsss b a2 S P OPINTON -FEBRUARRY 10, 1981

BEEN -FIRED-RECENTLY:-¥N R -BEDROOM-CLOSET IM-THE RESIDENCE HHERE APPELLANT LIVED:
HE ALSO-FTESTIFTED~THAT "APPELLANT-ASKED HIM TF HE WOULD LIKE TO-KNOMSWHERESTHE

BULLETS - TO THE-GUN “HERE«-2SHE -HARD *FOLD -HEFM THAT SHE HAD PLACED™THE BULLETS IN

HEP UNDERNEAR-AMD - THEY HAD-SCATTERED -AROUND THE “YARD SURROUNDING - THE RESIDENCE.=
HNuEVYER, “THE-STRTE MRS “UNRBLE-TO -PROVE CONCLUSIVYELY AT FRIAL THRT THESGUN WHICH=
WAS-FOUND~IM-FHE-BEDROOM-CLOSET -HAS THE GUN USED BY RAPPELLANT-TO COMMIT "THE .
VF FERSE.~ -

# oy R v T e o

E- IN-CLOSTHG "ARGUMENT+ “THE-PROSECUTOR -STRATED AS FOLLOMWS™

VoL RTER AT “THE-POLICE“STATIOR-SHE TOLD OFFFCER KE¥IN DAVIS THAT “SHE HAT PLATED o
HHE TARTRIDGESA-SHELLS "FOR-THE=GUN “IN HER -UNDERWERR AND -APPEARENTLY THEYT HAD Eh
FRILEN OUT -AS -SHE “MAS “LEAYENG -THE SCEME---"LEMPHRSIS ADDED3

£OUNSEL -FORRPPELELRANF-OBIECTED =TO ~THE STATEMENT: AND MOYED -FOR A MISTRIAL. = THE
TRIAL COURT-DENTED “FHE ~MOTIOMN,- BUT -TOLD*THE PROSECUTOR TO MRKE “FT-CLEAR HE" HAS
MNT QUOTTING-FROM THE EVIDENCE .~<WHEN THE PROSECUTOP RESUMED HIS -ARGUMENT, HE
TRUTIONED “FHECJURY AS FOLLONS:

o NOMW, T "NOULD-PAINT OUT “TO -YOU-THRT <IN INDICRTING WHART THE DEFENDANT SAFD T
OFF1cer DAVIS-THRAT-1 MAS PARAPHRASIHG MY UNDERSTRNDING OR INTENTZOF THE
KTATEMEHT AND ‘HAS-~HOT=IMNFENDENGE -TO QUOTE=THE DEFENDANT EXACTLY, =AND [%M NOT=SURE
FHAT EVEMN-THETESTIMONY-ILNDICATED AN EXRCYTQUOTE=0F HER "HORDS"
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PP PELLANT-CLAIMS -THAT THE CAUTIOMARRY STATEMENT OF THE PROSECUTOR DID WOTHING TO°
CURE THE TATHT “LEFT BY HIS PREYIOUS REMARKS.  SHE RALSO CLAIMS THAT THE
PROSECUTOR ERRED “I'H MAKING -THE--FOLLOMWING STRTEMEMTS DURING HIT REBUTTAL
ARGUMENTS

: - AND THEMW ‘ME “HAVE -THE DEFENDANT, ToDvY MORGAN, -NHILE DOWHN AT THE POLICE
STATION,-SAYING* -"YOU WAKT TO -KNOMW -HHERE -THE BULLETS ARE?Y BULLETS TO HHAT?
FIRST, - HHAT=DO -BULLETS -GB=TN?-THEY -60 -T0 -6 UNS:

"You HAMT-TO KNOM HHERE THE BULLETS RRE? 1 PUT THEM IN MY UMNDERWEAP AND THEY
DRAPPED OUT=RS -1 -HAS-LERVENG . 2.

£ - THE OFFICER -GOES -BACK AND HE FINDS.3B~CRLIBER BULLETST

i~ COUNSEL -1-S-PERMITTED CONSIDERRBLE LATITUDE 1IN CLOSIHG ARGUMEMT, IHCLUDING THE
RUGHT TO-DRAN REASONARBLE INFERENCES FRONM THE EVYIDENCE. ~ STATE v- JARAMILLO,® 110:
Art1z. 481,520 P.20 1105 (1924) .-~ IN-THEZIHSTRNTS CASE, “THE IMPLICRTION THRTSTHES
RBULLETS WHICH WERE FOUND ON- THE LAMNN BELDKNGED TO'THE GUNW HHICH HAS FOUND IN <THE=
CLOSET-HAS - RERSONABLE -IHFERENCE-TO -BE-DRAWMN--FROM THE EVIDEHCE, AND MAS THUS
PROPER ARGUNENT-“““ADDITT-ONALLY , “THE-JURY KRS -FHSTRUCTED THRT ARGUMENTS OF
COUNSEL-HERE=NOTHEVYIDEMCE--TWE: FIND -i10 -ERRORS

e e Sebaieenea S P COP TN TON FEBRURRY 10,= 1981

E
?uvRDMISSIUN‘GFIF%STOL-QND BULEETS

£ --FINRLLY - RPPELLANT ‘RRGUES THAT THE "TRIAL COURT ERRED IN RDMITTING INTO

EVIDENCE -THE-GUN-FOUND=TH THE- CLOSEYT -RND THE“BULLETS IN THE VRRD. “APPELLANT

RRAVES “FIRSF-THAT - THE -STATE-FRILED -TO 1RY “A-PROPER FOUNDRTION PRIOR TO ADMITTIHG
FHE-GUN . =vSHE ‘RSSERTS: THAT “THE-STATC FRILED TO “PROYE THART THE GUH WHICH HRS .
FAUND IN THE :CLOSET--HAS :THE -GUN USED BY RAPPELLANT “TH THE COMMISSTON OF THE :
TRIME. = SHE RLSO -ARGUES -THAT - THE BULLETS WERE RDMITTED HITHOUT PROPER FOUNDATION \

ETHKIHG THEM =TOTHE GUN OR ~TO THE INCIDENT=S

# WE DISAGREE ~~~THE-GUN 'WHICH MRS “SEIZED HWAS 1M R BEDROOM CLOSLCT IN THE

RESIDENCE WHERE “RPPELLANT -LIVEL .-~ OFFICcER DRVYIS TESTIFIED THAT IT APPEARED T@

HAYE BEEMFIRED RECENTLY .- —-THE BUK THUS -BECRHE @M ADDITTONRL PIECE “OF
CIRCUMSTANTIAL -E¥IDENCE USED 10 COMPLETE THE STORY OF THE CRINE. TADLITIGNALLY,
AT TRIAL, RPPELERNT OBJECTED VO THE ROMISSION OF -THE -GUN ON THE GROUND THAT ITF
RS IMMATERIAL-AND-IRRELEVANT, RATHER THRH UPON THE GROUND THAT AN IMPROPER
FANNDATION HAD -BEEN PRESENTED -~ THUS, RS -TO THE RADMISSIBILITY OF THE GUH,
HPPELLANT-HAS-FAILED TO PRESERVE -THE I[SSUE FOR PURPOSES OF THIS ARPPERL. UNITED
CIATES VI MARKHAN 440 F 20448 48vh Lrr. 1971):

 ETETHETBULLETS N ER E“SETZED-" RS <R RESULTOF “APPELLANT’ S -STRATEMEHTS TO THE POLICE

ENDICATINGSTHREZTHE BULLETS-COULD BE-FOUND- ONTTHE LAWK NEAR THE HOUSE. WHEN THE _

e e b et et i A QLT PO e EON -FEBRUARY-1 0, 1984 ;

BFFICERS-SERRCHECL THE 'PREMISES " THEY-FOUND THE-BULLETS HHICH WERE ULTIMATELY -
ANTRODUCE D EHT-O EY IDENCES AT “TRIALF-RPPELLANT =OBJECTED TO THE BDHMISSIDN OF:THE e
BULLETS ON“THE GROUND THAT THEY HAD MOT-BEEN SUFFICIENTLY IDENTIFIED.  EVEN I1F it
SUCH- AN -DBYECTION -“LOULD “BE -CONSTRUED -RS AN OBJECTION ON-THE GROGUNDS FHAT THE s
PPROSECUTOR-=FRILED=TO -ESTABLISH A-PROPER“FOUNDRTION;~HE DO--NOT BECTEVE -THAT THE
FRIAL “COURF-RBUSED -ETS-DISCRETION TN RLUOWENG - THE-BULLETS TC0 BC ADMITTED. - WE
FIND THRAT=THE=THRVESTIGATING OFFICER S=TESTINORY=DID PROVIDE SUFFICTENT
FOUNDATIOMN-FOR “THE “RDMTISSIOMN OF -THE :BUDLETS: “HER ARGUMENT THRT THEY NERE: HOE
SUFFICTENTLY TDEMTTFIED “BY-THE BFFICER-GOES TO-THE WEIGHT OF THE EVIDENCE ®RND
HOT-T0 -1 FS—ADNTISSARILITY = %STRTE- & ~BLAZARK , 114-ARIZ.=199, 560 P. 2054 (1877)3
STRTE -V <MAYS #=Z=ARTZ *APPEY0 ;) 436 P 20482 -(15€8)=

E o RPPELLANT “ALSO-RSSERTS -THRT STHE -PISTOL “AND “BULLETS*“SHOULD=HARVYESREL W
SHUPPRESSED=RSAT-HE ~LFRUIT=OF-AR-POISONDUS-FREE . "-PRIOR TO=TRIAL, MPPELLHNT FI1EED R o
MOTION TO - SUPPRESS “THEIADMISSION--OF TERTRIN STATEMENTS -MRDE -BY -HER 70 THE POLICF
NFFICERS == THE-HOT ION-HRAS “GRANTED = ==SHE CONTENDS THRT- THE PISTOL “®ND BULLETS

MFRE SETZED “AS“R-RESULTDF-THE “STRTEMENKTS -HHICH ‘HAD BEEN SUPPRESSED. APPELLANTS ;
DIN NOT-HOVE TO=SUPPRESS FTHE--PISTHL RND -THE :BULLETS PRIOR-TO =TRIRL-=-MOREDVERF h
AT THE-TINE THEIR-ADKISSION-WRS SOUGKT-R¥ TRFALY “RPPELLANT DID HOT=0BJECT ON THF ;
GROUNDS ~THRT<THEY MWERE-THE FRUIT-BF HER-PPREVIOUSEY- SUPPRESSED STATEMENTS =
OPPELLANT -HAS “THUS “HRIVED THIS “TSSUE “FORFAPPEALT:. STRTE v. MARAHRENS =114 A1z =
304, 560 P.2pr 1&11-(1977)=-

B e a st e S P - Or TN EOH -FEBRUARY - 10, 1981 e g

et ) . :
¢ -FQR THE FOREGOTMG -RERSONS, THE JUOGHEHT-AROSENTENCE ARE AFFIRMEDS lcgy

Ll 2 T
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July 6, 1981

Ms. Myra Tankersley

Personal Secretary to

the Attorney General

Room 5111

Office of the Attorney General .
Department of Justice
Washington, DC 20530

Dear Ms. Tankersley:

As a follow-up to a conversation he had with
Mr. William Wilson, Cardinal Krol of Philadelphia
has asked me to supply some information relative
to the candidacy of Hon. Sandra O'Connor for the
U.S. Supreme Court. I have been asked to direct
this to you for referral to the Attorney General.
Thank you for your kind assistance in this
connection.

Singerely,
7[%@ /%Ps/‘

Thomas C. Kelly, O.




Arizona pro-life citizens have brought to our attention the following
information concerning Sandra Day O'Connor's actions on abortion re-
lated legislation while serving in the State Senate.

1. 1970: April - 0'C voted in the Judiciary Committee in favor of a

therapeutic abortion bill that was in effect an
abortion on demand bill.

- she likewise voted in favor of the same bill in the
Republican Caucus.

2. 1973: 0'C is reported to be a prime sponsor of SB 1120 Family

3.

4.

Planning Bill that included provision for surgical pro-
cedures (undefined) and for the provision of contraceptive
materials to minors without parental consent.

1974: April - 0'C voted against SCM 1001 - HCM 2002 a Memorializa-

1974:

tion of Congress for a Human Life Amendment both in
the Senate Judiciary Committee and in the Republican
Caucus. This vote of 0'C is mentioned specifically
in an article in the Phoenix Gazette - 5/23/74.

0'C is identified as among the 9 Senators voting against

a bill to prohibit tax-funded abortions at the University of
Arizona Medical Center except in life of mother situations.
Phoenix Gazette 5/7/74 identified vote as 21-9. Sen. Trudy
Camping who served in the State Senate at that time claims
that 0'C voted in the negative.
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MEMORANDUM

THE WHITE HOUSE

WASHINGTON

6 July 1981

MEMORANDUM FOR ED THOMAS

FROM: MARILEE MELVIN

Call this morning from Harold O. J. Brown, prominent evangelical
theologian from Trinity Seminary, Deerfield, Illinois.

Wanted to relay to Mr. Meese what a disastrous effect the
nomination of Sandra O'Connor would have on the enthusiasm

of the evangelical community for President Reagan. He said

we are talking about a constituency who, by their social conserva-
tism, have never been involved politically until recently.

Dr. Brown wished to communicate that if Mrs. O'Connor was
nominated or appointed, it would have a disastrous effect upon
this community's trust in the President. Brown has spent the
weekend talking to a lot of these people and says he has yet
to find one that would not be horrified.

If you wish to speak to him about any of this, he can be
reached:

home: 312/948-0697
ofc: 312/945-8800
312/945-2284

He added that we may be getting a call from Jerry Falwell along
the same lines today.
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MEMORANDUM

THE WHITE HOUSE

WASHINGTON

July 6, 1981

FOR: EDWIN MEESE

FROM: MICHAEL UH ;
_
RE: Candidacy of‘eggge O'Connor for the Supreme Court

Over the past three or four days, I have received a number of
calls from people in and around the right-to-life movement.
Similar calls, I gather, have been made to others at the

White House. The burden of the message was that the nomination
of Judge O'Connor would trigger a nasty political protest
against the President.

Ther core accusations against O'Connor appear to be two:

(1) that she led the floor fight in the Arizona legislature
against the effort to have that state memorialize Congress to
reverse Roe v. Wade; and (2) that she was an active participant

in the International Year of the Woman conferences, which

were, as you know, the bete noire of conservative pro-family types.

Whether these charges are true or not, I cannot say. But

if they are, I have no doubt that we would face a potentially
disastrous political firefight. The call to which I attach
the greatest weight came from Jim McFadden, whose Lifeletter
is the most widely read organ among right-to-lifers. He is

a poltical realist with small use for some of the screamers
who by self-appointment or otherwise occupy leadership roles
in the movement.

He indicated that if O'Connor were nominated, every moderate
within the movement would be forced into hard opposition.
Right-to-lifers are already nervous (if not paranoid) about
the Hatfield appropriations flap, he said, and believe the
Administration is foot-dragging on the Human Life bill.
Judge O'Connor's nomination would confirm their worst
suspicions. "People sometimes shoot themselves in the foot
accidentally," he concluded, "but why anyone wants to do it

on purpose, I don't know."

O'Connor aside, and turning more generally to the nomination,
it is important to bear in the mind the special significance
that right-to-lifers attach to Supreme Court nominations.

The federal judiciary in general, and the High Court in
particular, have in their view been engaged in a systematic
effort to prevent the public from working its will on




i

the subject of abortion. Whatever one may think of that
argument, or of the merits of abortion itself, the intensity
of right-to-lifers on the issue of judicical power should not

be underestimated.

It does not follow that a pro-lifer must be nominated. It
does follow, I think that the nominee's record on the
issue be examined with special scrutiny and that the
nominee regard Roe v. Wade and its progeny as most unwise
assertions of judicial power. Whoever is selected, it
should not be someone who can be accused of being "soft"
both on abortion per se and on the current judicial
hegemony over the subject.
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THE WHITE HOUSE

WASHINGTON

July 6, 1981

MEMORANDUM TO: Jim Baker
FEd Meese
Mike Deaver
Fred Fielding

Pen James
FROM: Max Friedersdorfzzx'éé
SUBJECT: Supreme Court/Connor and Kennedy/Senator Nickles/Rep. Hyde

Senator Don Nickles (R-Okla.) and Rep. Henry Hyde (R-Ill.) called
this morning to protest the possible appointment of the Connor woman
_from Arizona to the Supreme Court.

Hyde also objected to the Kennedy woman's appointment.
Arguments made against Connor:

1) Unacceptable to pro-lifers; six times voted for unlimited
abortion; favors E.R.A., and is a Mary Crisp clone.

2) Her appointment would cause a firestorm among Reagan supporters;
a betrayal of the platform; resentment would be profound, and
she was anti-Reagan.

Hyde also charged that Kennedy has issued an opinion in the Akron
Ordnance case that is hostile to pro-lifers.

Senator Nickles said that if Connor is nominated, he and other pro-
family Republican Senators will not support the choice.

Hyde suggested the name of Howard T. Markey, Chief Judge of the
U. S. Court of Customs and Patents Appeals, for consideration.

He also said there is a woman Federal Judge serving in the St. Petersburg,
Florida, area (he had no name) who has a good reputation and would be
‘acceptable to conservatives.
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THE WHITE HOUSE

WASHINGTON

July 6, 1981

MEMORANDUM TO: Jim Baker
Ed Meese
Mike Deaver
Fred Fielding

Pen James //

sl

FROM: Max Friedersdorf 44/'(;7
SUBJECT: Supreme Court/Hill Reaction

Add Senator Jesse Helms (R-N.C.) and Senator Steve Symms
(R-Idaho) to the list of Senators calling in today in
opposition to Sandra O'Connor for Supreme Court nomination.
Both objections were based on the abortion issue.
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MEMORANDUM

THE WHITE HOUSE

WASHINGTON

6 July 1981
MEMORANDUM FOR ED MEESE
FROM: MARILEE MyIN
SUBJECT : Sandra O'Connor

Besides the longer communications from the National
Right to Life Foundation and Dr. Willkie, and from
Dr. Harold O. J. Brown from Trinity Seminary, we have
been getting many calls in the past several days from
citizens protesting the nomination or appointment of
Sandra O'Connor to the Supreme Court.

On Thursday, 2 July 1981 we received 12 calls protesting
her appointment. Today we have had 11 calls.

We will keep you posted.
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Office of General Counsel

July 6, 1981

Mr. William French Smith
Attorney General

Rm. 5111

Department of Justice
Washington, DC 20530

Dear Mr. Attorney General:

My purpose in writing is twofold, namely (a) to
comment upon one of the persons who have been publicly
identified as under consideration by the Administration
to fill the vacancy on the United States Supreme Court
created by the resignation of Mr. Justice Stewart, and
(b) to commend for serious consideration a person whom
publicity has not attended.

It appears that Hon. Dallin H. Oaks is under serious
consideration. On behalf of the Conference, I am
authorized to say that the appointment of Judge Oaks
would be considered a good choice. Among his many
qualifications, he is a man of scholarship whose
demonstrated social, constitutional and moral values
should serve this nation well.

I am also authorized to request favorable consideration
of Hon. Howard T. Markey, Chief Judge of the United States
Court of Customs and Patent Appeals. We consider Chief
Judge Markey as eminently qualified to assume and discharge
the responsibilities of an Associate Justice of the Supreme
Court of the United States. Enclosed please find a
brief biographical statement concerning the Chief Judge.

With appreciation for your kind attention to this
letter, I am,

Sincerely

Nl T<

WILFRED" R. CARON
General Counsel

WRC:dae
Enclosure




Howard T. Markey
Chief Judge, United States Court of Customs and Patent
Appeals (appointed June 22, 1972, by President Nixon)
Born 1920 in Chicago;
Roman Catholic;
Bachelor's degree from University of Arizona;
J.D. cum laude, Loyola Univ., 1949;
Master of Patent Law, John Marshall L.S., 1950;
Admitted to Bar 1950;
Married, four children;
Army Air Corps, 5 years, WW II and 21 months in
Korean War; highly decorated; one of
the earliest jet plane test pilots.
Chief Judge Markey's appointment to the judiciary followed

twenty-two years as an active practitioner in Chicago.

A large percentage of Judge Markey's published opinions were
written in connection with his duties as Chief Judge of the Court
of Customs and Patent Appeals. However, he has also sat by designa-
tion on every Circuit Court of Appeals in the Federal system in
over a thousand cases, and in fhat capacity has also written some
300 opinions. Chief Judge Markey's opinions uniformly evince an
intellect which is vigorous, analytical and comprehensive, and a

writing style which befits a jurist of the highest stature.

In 1979 Chief Justice Warren Burger appointed Chief Judge

Markey as Chairman of the Ethics Advisory Committee on the Codes




Page Two
Howard T. Markey

of Conduct of the Judicial Conference of the United States.

A recipient of numerous awards and honorary degrees, Chief Judge
Markey is also a member of the faculty of the Federal Judicial
Center, and the board of advisers of Loyola University School

of Law. Chief Judge Markey has published a large number of
articles, with a preponderance in the area of patent law.‘ Other
materials by the Chief Judge, including speeches, reveal an in-
dividual with strong, well-defined, jurisprudential and moral
values. These, combined with his proven ability as a lawyer

and judge, give solid basis for reposing confidence in him as

a member of the Nation's highest tribunal.




MEMORANDUM

THE WHITE HOUSE

WASHINGTON

6 July 1981

MEMORANDUM FOR ED MEESE

FROM: MARILEE MELVIN

Another phone call from Dr. John Willke, National Right to LIfe
President.

They are getting ready to "go public" with a press release which,
he says, may embarrass the President.

Would like to get definite reassurance from you that Sandra O'Connor
will not be nominated to the Supreme Court.

Said they have heard it from all their sources that her nomination
is imminent, she has been chosen and it is all settled.

Has evidence that O'Connor made eight pro-abortion votes while
she was Senator.

In the absence of an official denial, he is taking this rumor
as evidence.

Willke would like to see you/talk to you about this tonight or
tomorrow morning. Phone: 681-4396.
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R I I I o Ll F E Suite 341, National Press Bldg. — 529 14th Street, N.W. —
Washington, D. C. 20045 — (202) 638-4396

committee,inc.
July 7, 1981
TO: President Reagan ATTN: Mr. Edwin Meese III
RE: Sandra O'Connor

» Press release enclosed

e Summary of data

e Documentation of data was delivered to Mr. L. Nofzinger
by federal express yesterday.

Presiq?nt . I i “/
\(HU) M

- y
J. C. Willke, M. D. _,;/15{:/

A press conference will be held in Room EF 100 U. S.
Capitol at 3:30 p.m. announcing opposition to Judge
O'Connor's appointment and confirmation.

tional
83&’-8110 LIFE

~committeg, inc.

J. C. WILLKE, M.D.

PRESIDENT
National Office:
g Bldg.

Office: 341 Nat'l Press
?gg‘]‘ep"“eg‘e" e 529 14th St., N¢V20045
Cincinnati, OH 45224 Wwashington, D
(513) 522-7982 (202) 638-4396
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SANDRA O'CONNOR
ABORTION RECORD

1970 Arizona Senate, a bill to legalize abortion.
Bill passed the Senate Judiciary Committee. Sandra O'Connor,
a member of the committee, voted pro-abortion.
Bill defeated in Senate Republican Caucus with Senator Sandra
O'Connor, a member of the caucus, voting pro-abortion.

1973 Sen. Sandra O'Connor was prime sponsor of S-1190, a family
planning bill which would have profided family planning in-
information to minors without parental knowledge or consent.
Included under "family planning" were contraceptives and
"surgical procedures."

1974 HR 2012, a memorialization resolution calling upon Congress
to pass a Human Life Amendment has passed the Arizona House
by a wide margin. Sen. Sandra O'Connor voted against the
resolution, which passed by a 4-2 vote, in the Senate
Judiciary Committee.

Sen. Sandra O'Connor voted against it again in the Senate
Majority (Republican) Caucus, and thus helped to kill the
bill (vote was 9-9).

1974 A bill to forbid abortions at the University of Arizona at

~ " Tucson passed 21-9 in the Arizona Senate with Senator
O'Connor voting pro-abortion.
While a member of the Tucson Hospital Board, Sandra O'Connor
voted for Blue Cross funds being used to pay for elective
abortions.

21977 Sandra O'Connor was a keynote speaker at the pro-abortion
International Women's Year state meeting in Arizona.
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PRESS RELEASE
FOR IMMEDIATE RELEASE CONTACT: J.C. WILLKE, M.D.

July 6, 1981 : (202) 638-4396

WASHINGTON, D.C.—- The president of the National Right to Life
Committee today anncunced strong opposition to the_proposed appointment
of Sandra D. O'Connor to the U.S. Supreme' Court. |

Dr. J.C. Willke stated, ''Sandra O'Cbnnor's public record indicates
a complete lack of respect for the right to life of unborn human belngs
As an Arizona state senator, she repeatedly worked for pro-abortion
legislation and against pro-life initiatives. The appointment of
Sandra O'Connor or any other abortion advocate to the Supreme Coui‘t would
be totally inconsistent with the Republican Platform and with President
Reagan's often-stated recognition of the right to life of unborn babies.
Such 'an appointment would shock the pro-life public nationwide. There
are other '.potential nominees——- women among them-- who share the President's
philosophy regarding the proper role of the federal judiqiary; and who
are also pro-life.

"In the event she 1s the nomlnee the entire pro-life movement
will oppose her conflrmatlon " Dr. W111ke stated.

As an Arizona state senator in 1970, Sandra O'Connor voted for
a bill to legalize abortion, both in the Senate Judiciary Committee and in
the Republican Caucus.

In 1973, she sponsored a bill to promote family planning, in which
"family planning' was defined to include ''surgical procedures' (abortion).

In 1974, the Arizona Senate voted 21-9 to forbid abortions at the
University of Arizona (except to save the lifé of the mother), with Sen.
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O'Connor voting pro-abortion. Also in 1974, Sen. O'Connor voted against
a memorial resolution requesting Congress to enact a Human Life Amendment.

As a member of the Tucson Blue Cross board, Sandra O'Connor voted
for insurance payments for elec{:ive abortions.

It is our sincere hope and full expectation that the Administration
will follow the Republican Platform's specific guideline on this issue.

-
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