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- _'~ '." ~-- ._: . . I .. .<: .. ·· );_· . •. . :··_ . : .. -: ~~-· .. ; .. ~-·.·.·.·. \·\·/\::.-( ni!{f'@ 
- _ ,, __ ;.:-: ;;( ;;,; ;STATE ·y, sLETI:Ns ---: ", >-''<··-'"' : :, .w:-'853 ·V-:-: -:r! Im, 

(2] The lri~i coul!n .; ;:;,::;::~;:.~R-,'703421, :.,;,.;;i\_ Pete,;.,nJ,~/ ; -/ l fjl; ~f 
..,,-which revie_w is sought. by .way· of _writ of / vehicular _manslaughter and leaving scene· .·_ ·. ] }1J rlf' 

certiorari, i~ limi~.!~~~-f!cope..o!...~view. ~:of: an:accidel'!.t involv~g injury or death of . :.' } iU~ 
The court IS 0 ~~~- pemutted _to _. .wE:1gh the _ another; and he appeated: .:•The Court of , · ~i :fi;r. 
eviden~e but m~y ; only cons~der.:. whether_ . Appeals~ O'Co~nor, .J.;'. held . that: (1) cir- · . !• ·i·~'.if lt 
there IS any evidence revealing that the cumstantial evidence supplemented by •i ,\illJ 

., .. inf~rior court acted .~it~in its jurisdiction.'~·- ~pini?ns 0~ expert witnesses, provided __ sub- . ·.:_ ·: ;:' l .r. I! 
~~~t, .Reid v. Ford, '.13 Ariz. -190, 239 P.2d 1079 stantial evidence that defendant committed --..- ··. ! {! 

i,n~ .·t _ (1952); ~x v. Pima. County Law Council, ·one · or more unlawful acts, which did not · : _ 1 
ll~J,;~ .25 AA.riRz.ASpt_.3~

12
9, .. 

2006
543 P:?.dlt •4:0.

1
(1~7h5). '.1~d . . .-amount. to a "felony a~d. whic~ caused ~c- .• 

1he'ru_r;-~ : se~ - : :-_~ ., -: .~. :: , .. _is on Y V.: ~n ne> . tim's -death; -and, .thus/ the evidence was 
:1.mou-nt:t4:'f: evidence _eXJSts .. to SUJ?port;_ the ad.mmistra- ·s~fficient to su.sbin. the ~n~iction of. vehic-
fit.s :·~~ · . t!ve ~~~~fs ~~~io~ th.a~ ~tb~ a~e~-c~ deci-: . · ular:·manslaughter, but . (2) . failure . to in-
ing:Of:;_~ SJ~n 1s .m exces., ~fits JU~Jcbon_;_ ·~ a?y ~ struct -jury .ori the issue of defendant's ·. 
tied '-;~~: evidence supports 1t, the search for; Junsd1c- · k. -· led f th · · - 1 • • ' f · t· ' . · 

• "'-1"""':~c • • ded Re.d ··-. 1:' rd · Co · · · now ge O e persona InJUry O VIC 1m · .-.-~.·,.9"-.;;~ t_,on 1s en .. , v. · r o , supra;· _ x _ v. .. f - d tal- - --- · · · I - ·.: 
I from ;·_.~:::- p· eo· t La ·eo .

1 
~ Was Un amen .error requmng reversa ··· :· ·-:\.t .:· ,ma _ un ·v w unc, , supra. _ . . . . . 

:ulated ~;:c'!:'. .., f th t f I th ,·,.:;, _,."_~ _' _•::.-.~.,~.·.~.·' __ ;:_-'.~, - ... - -···- , -- -.-·-· ,_~.- .,..--- •-,~·-··· -.-"-- . ,. . .. . o _ e _conv1c 10n . <> __ -_ eavmg e scene. 
-,J . _..--,- ·< [3] Review of the. record of the council . - ·. · ,- · · - ·_ . '···- ·•· ·' 
fs d~r~:ff hearing reveals that ther~ was evidEince be- 1 Affirmed in par.t; . ~versed in part; 
~ su~ :f·f~ fore the council to the effect that the sala- _ ~emanded. 
>n/o(1[/::f ries of all deputy sheriffs were standardized ... 
dol1ar-- .:.· J by the board of supervisors in July of 1970 
1ys1:e·.. ·;:If · and that classification ·as dep!lty sheriff 1. Criminal Law e:.>552(4) 

o~· \?::/F· :a~~:i .. r~~i~e -~he paymt:~t _ o~ ·,a s.~ci~ic .. w:rr::~ as~~~~::i:~::;:c:it~;u~~u!~ 

cs th~t~2 1 _As no jurisdictional fact is in ,dispute, the s~ntial or direct, and probative value of 
-· ,,-. . trial court did not err in granting appellees' evidence is not reduced simply because it is ~:;ii I _ m:;;.1:rmma,y j~d~e_.L _ ·-·• i ', ~~:::·~~i. ~ :A RS. Rules of Cri~in~I _ 1 ·I~ 

unc~Qi] H~THA\VAY.-C. i: a~d 'irc~~;~~n. /, . 2.· cri~inal Law ~552(1) . . . . l Ur 
;:: ··/:-;··i concur. ·· .. _ .. - - ... .-. .- · . >.. · ·. - -· -. . . Conviction may be sustained on circum- I' ifir.rn· ,; 

:-.~ ( ·. • - . ~- ._ ·· .. : . , • ·J· , • •.· • .•• : . ·stantial evidence alone. -17 A.RS. Rules of 1· I,!. 
em~ .. , •. · . . - .. . . .. . . . . , . f 1-

§j;:-~*~~t1~~t~~~~:i=!~t~ ~5;~:i~~ i 
sd. -·-~ c , ~•·._:,- .. -·' .-~--,.--: . '··:·-~'-~~.s•.-. •tl · , •. :,:,.-.-.. - .. ,. ,· -; c·.·· ,· every . conceivable hypothesis -or innocence . .. · !ll JC-~ · ... ,(_,.., _____ ) .. ... ~,.., .. .• 1_, . , • .._ .,._ _ . ., __ , .. ,.J .. . ,- .. •-... ~ ,,. ... . ... . . . . . . J. 

. ~:·::~{ : STATE° ·~f ~~·~~ '·.Ai,pei~'J~;:l:.'.=:> iri cases· based '":holly-on: circumstantial evi:-.."_: .. .-<'!.; : ·:1•f 
in~.;.~·. · , - , .. .- ·· ·· · .-,.: ... : · · . • - '- •.---.-- '..-- _.·-:-.-::· :· .d .,. ' ·.17 A- RS R- 1 ··- f C. . I '0-.-~ · . ·: . . _.-.• 1' ' f ---!~4.- . . _, .,·;•.;'•'". -·1,Z;'.'"' .. ~:· . -. ·;:t.'r.'•·: •- ·~:\ ,_ •· _'i,_, < -- .'. , ,a; _-_ . ence .. _ - . . •. u .es. 0 . nmma c~ . 11 II~'- T:~s;:,t :r;:~1f iJ~:~~ t~i{f~ !f }tf1~Ji~;.11w~~tj}iiii~~t , , 
.Y~z_~ . Court· ·of·A°ppeals ·of Ariz~n·~ --;/.,~. :< ... -.--~1rcumstantia~ev1dence, supplemented · .. .,, 

te1~2~·t,:· · · -~::,:,·-~: '.-:;"' ··-:.Division r :·_·~,. :- . ..;: :.'.c >.· ·:-,':":·: .- by opinions :01 expert .. witnesses, .prC>vided ' -· · 
~ .ffi · ... ;_.: -:· Department' C/ · , .. ~ ·: .;,.>.,i-:. su_bstantial . e_vidence that defe~dant co_I?.; . _ ... -. _. _ 
n~";-t:·'. . -,..··;::\'" ,.::•;. · .'->- ,-: - - .:;;:r.- \f' ::':"' ,L>::·:-_·::;-.;m1tted _one or. more· unlawful acts, which .·. _. . ::,. :·· 
lees~ ,!;~~ - · .: . .- ··'> ' :/Jan. 27, .198L. :<,_\, ·-~:;, <:<-,;·: consisted ·or speeaing; :following· too cfosel;f : -::,.-,._: 
the( ,.t - '.·/>·:X---~-,.~:_,)f<~t\/~:~{}t).;;e~\f;.~.r ~r~~rig_ ~!1ile _!11.t~;!~ted; ~~ich. did .n_or .• :;.\} · 
af '.q . Defendant . was· '_·convicted .. before:· the '. ainount to a felony ·and ·. which ·caused VIC- .. -~•,•~-- -

· >':'.j:,t{q Superior ·, Cour( -Maricopa · ¢o_unty/ C~use :'. .:tiin's .·· death; and;: ... t~us, ·• .ihe evidenre·. ~was :. :: ;::;{: } 

: ~:f tt·t : .; .:.\_,.:;~;rf :i~:::;.~1./0?fi;:1~;~Ht!~tt:rJ;;f i;tJai;;;~;;Iijti~;~;j;;~;itfi½{~;!ttti~-



s~ A~ . . . 623 PACIF'.~ ~!~RTE~ 2dsERIES - . :/fJf ~: 
"::Sufficient to-sustain defendant's conviction 457(CX2),1 and leaving the scene of ~-f ~ ~;i;: 
·.: of vehicular manslaughter: ' A.RS. §§· 13- dent involving injury or death of anoi~;~gt.;_ 

. _: 455, la.:-456, subd. A(3Xb), 13-457, subd. C, violation of A.R.S. '§§ 2.8--661 and -~ ) t 
... } ,-,:'"par. 2 (Repealed);- 28-692, subd. A, ~701, The firsUrial ended in a mistriaL};;Atfiiei'~~t • ,;.·_~ r·~'. ~;: ~730; 17 A;R.s. Rules~ Crimin~l_~~~ ~nd_ trial, · the jury found Bley{nrtn{yf~ . 

·
0? -·'-/{/£j tur.e.~ :~~le_~ -1~ :t;·•si\ ; \~j21~tt/:·,;·_o( _bot~ cou~~_Following entrf~?!; J.?] \ j~- · · 
C· -e · -:-_ ; -,- • t r --A· t "• · · b~I .r,..~355(8)., ·-=- -;:;\ · :~;- ·,:.: -'::: ·:;·,_'..._? ··ment of guilt, sentence was suspended:1>n)~":'.' . . .,__ u omo I es , .. ... .. __ .. - . . .. •.. , .. ,. _ . .,_ 
~. . -... ;-·i . ~viden~e w?~_ld h~ve ~n sufficient'to both co~nts and Ble~ins was ¢~~~J}>A~ti 

: -. • •
0 
:. · ··:_< ~ have supported a· conviction of leaving the year ~nod_ of probati?n. He ~~- ap~!~~§:t: 

;:~- .~\f<:: ,"- -.;~ne -or:·an .'accide.nt. involving ·injury ·or : from the Judgme?ts. a?d: suspen~~-~-~ rf·{t. 
· ~ . : : · :··.· :.. •death of ano_ther i_f jury had been_ adequate- . tences. W~ have Junsd1ctlo~ of h1s:!P.~ i!":C 
_ .. :"··-.-:<:::. ·_ly instructed _on issue of defendant's know)- .. f~om the Judgments of guilt, ~he.~ ~-'?-~ 

~;:::_·;·:-\·edge of the ·personal inju'ry of the ·victim . . tsons, and _the suspended sen~nces-. t t\~~S':~--:-~ 
, .-.:··•.; -~•-','' · ifA.R S §§ no cc1 · no eel · bd · A 28-663 §§ 13-4031, 13-:4033. t•:.t'ciioi_i{:. 

• '--: ~ - :J. t~.: .. · • • .c..o-vu , LO-VU_ ,. ~u . , . . .. . . , _ _ . -. . .. . . .. _ . _ ,;- :1 ... i~~-;-;.:_ 

. : ;v;-._<·~_· :t ·A~t~~~biJ~ ~357·'_.··:·!:•.'-'..'· :_)._ ... ?·\\ ~: On appeal in a criminal case y,e ''~us(!~·f;.. 
_· ··:· ;:.:::~:;·.i.f~-~-z Ci· • • -1 ... .:. · -~

117
·
3
~
2
~·(··

2
.-,-)}'.\?"··:/.t:j•:{ ._view the_ev~dence in a light most fayoia~le"2~~ 

. . . - .. •. . nm1na ~w • - , -.. . • • h • • l • -- . » ·•0 

. --:I·_F.) -: ~1.\-;..1 . ' ed" • h" h d r' d . . _to sustammg t e conv1ction, reso vmg:·~~!l:/..:.: 
.. - :·-. :. ;_· --. : :· .. . n_p~e m&: m w ic e E:n ant_ was ._ · reasonable inferences in favor of the State}:-.<: 

· _ _. -~ ·::_.~ --~· ~nvic~_..°~ :, le~Vl~g ~ce~_e _?f,: an __ a~1?.E:~~ : State v.· Acree, 121-- Ariz. 94; 588 P.2d ,-836 ='='..1:7· 
.,---~-:-'-:": =,·:::--:-"·mvolvmg ·1nJury or aeath of another and m (1978) · Th" · 1 t f ts · ·· -,; :ed·· :'.;~--

.. · h. h h h" f • h . f . · e reevan ac are summanz • ,·. 

d
w flC d t e, ck 1e .~s1ue Wf_;lS t e le~t~nt, o, . . below . . James Larry Payne, the victim/ and :'. :~,;;' 

e en ants nown::uge o persona mJury of ·11 t both be f th u .-t· ·d· ··:. , · · · f f h ld 
1 

· appe an were mem rs o e m e , .:,,. 
victim or o acts t at ..you ead one to State Ai F t t· ed t ·L k. · · A' ·~-:\·-: 

bl 
. . h . . s r orce, ~ a son a u e . 1r... . 

, reasona y ant1c1pate t at personal mJury F B ~ t f Ph · o th. · · ' ~ .-_,,;-: · h d 
1 

d f h 
11

. . f . orce a.se wes o oemx. n e eve . . . 
a resu te rom t e co 1s10n, atlure to • f ·u 26 1973 1 f. · ·. ,·_ •' .' 

• · • · - h . f d f - , mng o 1,1ay , , some personne rom _. . 
instruct Jury on t e issue o e endants th b t t H k' B · 1 ·b t· · ··-- · · . . e ase me a an · s ar m ce e ra 10n • · 

'. .~. 
_._ .. :.: .· 

.· ,,. .. ' . - -· . . 
... ·,. · ·: 

a motorcycle-. that · w. 
}le stated that he sa\\ 
cycle. He jumped 0 1 

around to th~ front _ar 
cycle was stuck in · h 
He attempted to pull 
his fender, but-was . 
looked around -- t_ne '.· 
failed ·'-° see anyone. 
shake the motorcycle 
by driving on ·and off 
ued efforts were- futi 
ally went flat, forcin1 
into a tree near the 
passerby hel~_h!m 
took him to. a _ te_lep 
called 'his roommate. 
fied that he received 
proximately 4:30 . A.I 

. telephone booth to pi 
· 4:50 A.M. · Together 
coffee at a nearby r 
mately an hour. Tr 
where appellant had 
stopped by a Marico1 
fice roadblock.. The 
officers at the roadt 
had been drinking 
They returned home. knowledge of the personal mJury was fun- of good results on a recent inspection. Af- . 

damental error requiring reversal of -such ter the bar closed, 12 to 15 people bought . . . l 
·_ ~nviction. A.R.S. §§ 28-661, 28-661, subd. be d be t d . k ts. "d O • .· . Around · 4:30 A.M 

. . .. A <>O C63 some er an gan O rm OU I e. ne .- . s ·rr D rt - · ' ~ · · · · · · <-· · .. • • · · · ·... hers s epa men 
_..... . . , :. ·: · .. ··: · ··· _ . .• ,~~ ~-- --.. .--:- .:· w~tness __ observed appellant dnn~mg , ~ ---- tacted b a witness 

- : . , . mixed dnnk at the bar and four to six beers -~ • . y Gl d 1 - - . · .. - • . . ··· · •ymg near en a e 
. _ _. - .:_.:· Robert. K .. Corbin, Atty. Gen. by William . after closing. .Appellant told this witness- >. - · "ed th ·tn · · - · · · compam e w1 1 

· : _ · . J. Schafer, III, Chief Counsel, Crim. Div. that he had been at Hank's since approxi- ·/ · r· d J La ry .. · - · ' · · ·• oun ames r 
~-- .. '· -.:. -_ and Jack Roberts, Assl Atty. Gen., Phoe- mately 10:00 P.M. At approximately 1:30 •.·.; ed f GI dale R< 

·. . . . . A M h . f M <Y'/ th · · · · ge o en 
:· mx,forappellee. : , ., .·'.:. a '..-- - , - .,_ . . · ._.onte_mornmgo ay&.1, e~1~~1m _._;~_: L __ hibitednovitalsign 

. . : . ·.· : . ~-=--Pel!us.:.&J3!-1Sby;.Ltd;.;b_yJ :.arq -JJ;,..Debub .~rr".'.~ -0~-~ I~~::.~~:-~~~-~!:_d ~ga~ ~ ~~~~~-2::-:f,'.:---;f;•:fied_"at":;trla~ that. __ f 

ililitf i[tl~J;ilfi~§iff ~~~1~~ 
l :-t:-:,i,'t~tW~} l~--?n ~e:~'~!1~ a_r:151!.lg o~~,'.of -~ ~o,h5.1~n ~ gan dn~ng · e,ast on Glen~ale·. A: venue fa ~1-+:t· . . ~eputy De artme1 
't i_~-~-~.:-;,r;;::{: ~t-~~n:_ar_i auto_!11~b1l~ 8'.nd .3: mo_tor_cycle _m :·.;automobile:,~~- _Appellant , J;estif1ed at · _tna~}:,J~:- She~ff's . . tp . . 
··r-, ~-·, ·-- ···· •• r Yth "•-·· ·1· . . h " """ f M "' ' <Y'J · 973 ·· h h" . h .... . d .. .. d G , d 1 · .. dentscenea apprm ~ _::} ;-;.•. ;_•:r:·:1. ·;:,:;f,i e; -e,ar Y·. mi:>mmg ours ·_o . · ay :&.1;:. 1 , .. _- t at w Ile e ·'was nvmg· own Jen a e;~t;;;;_; h f th · 

., , .. -.,~ . , .• .J - ;--- ·' ·"'· . • v · . • • . ; . .. :.- ··. d. • . . . .. • - . • • . . · ...... +... took C arge-o e 11 

· . ;,'/~\-:\\T~nm~ B~an Blevm~ ~as ~ch_ar_ge ·. -~th ve- _. ~ venue, something appeare~ ~n his hea,_~~::,;~;ll~: contacted appellant_ 
·:· . f '.-L:: ·.<J h1~~!~r :i:nans~_~ughter m v10latio~ 9f. A.R.S. _. h~hts and he swe_rved _to a~01d 1t. He ~t!:-: ;"_\~~ matel '7:20 A.M., · 1 
. .- .. , ·-:,'_.-•~-§~i~~= 1~5, . -~,1_3-45~AX3Xb) ' , ~n~ _ ·. 13-; _ _. ~1:d ~~at he_ s)~!11!11ed o~ his _bi:-3kes a~d ~~~ :~~~1~ ~ · :trans rt 

,.. · · · --·..:-.. " , -.~ :- .. .. . . ! · - .... _ -:·. •; ... _'11:s: ..... ; · .· ; · .... ,.· ... ? ~~ -•,r,-· .;, .-• ~ ....,: -:.· "'!~\ - --- ::-·. . - . .. • .. _.- - ., · - .. ... .... · ·1-· . , , "' > ., , •!•?( ~·::.:-,} .de~ttv(!S. . }>O 
. ·, -?- ·-< ,-'.'.:::;•i.-1:. l~,:~References' are to .statutory··designations prior _-_ :_:, nal ~ooe, October 1, 19?8- - . :, ,.:.<:. -. ,.• .-~ :<~:°;;{0]!'; . of his automobile. 

-··tr~f '.-z:~(\$?tft;J:0r~;f ·~~l{·EI~i~;~t?''?ti~;:{::(:.,-'.t ;ff/~1 .. -~-":'.;fied;~!~•l. lbal 



' .; r1: . f • 

;~~~-
: . ... 

. ( :::.;.~.~---•· ,,_ ·+ ~!~!!!'~! . Ariz. ass < lm,111: 
I -.- · a motorcycle . that -was lying _in •.the road. of alcohol ·~~ his breath at th~t time .. . When . ::· . .. !

1
,
1 

··,;_J,:·_ .. jJ 
1e of 11... ..ieci:~~./ ' h h b k h - If 
ofadn~he~~~n.?if !:1:ta~et~:~~sa:;:;~~s

0

:~ :::t::~ · .. :~;:~;n~;:=~ b;:~ \i: hi~
0 _,!;ir::e;ae,: ·: :: !!

1
i, i::}_J _• _:ff! 

an ~ .:cif:-1~ ·rd h f d h h I 7 t trial. At the:i:if arouh to t e ro~t _a~ ~w t at t e motor- warnings and discussed the ~ident w~th . , •! iM/ :/ 
- ~;-· cycle was stuck m_ his nght: front fender. . him . . Appellant admitted own. mg and driv_-: · ... ·· :".· · .. · ,1,J ,Si';;i1 

· 
Jlevins guilt;t _:.;( H ted II h I f I -!l [ . • ."'.:.-:.-;i:~ _e at~mp ~ pu . t_ e ~otorc!~ .e _ _:Om · fag the automobile. involved, .and said that ·>< ---~ !'~.·J :· · 
,try of Judg~~~- his fender, but . _was ~nable. to ilo so . . He-he..,.had-~d--one_~r at Han~'s after~ work .... :_:-~ . ~ [~fil 
su~nded :ol'!~, lo~k~ around ~lie ... 1mmed1ate area and . and notbmg to drink .after , the ac:e1dent. . . _:J ._, . i \j•.11 
given a one-/i~; failed~ see anyone. · He then attempted to He said.that'be did not know ·he had struck · ~ I ~f~: • ;;:;:e~tf shake_ t~e- _motorcycle loose.fron_i h~s vehi~le · a motorcycle, and that he had walked home- ,:._ . :~· I[·~:: ~·: 

. _. 1 • .,.=., .. by dnvmg_on and off the road., Hl.S' contm- :. from the scene of the accident. . _ ... . .;>;;.;;-.;~::,.:·~: ,•·· Iii, 

t~:eis ::Jili :~ ~!~~::;!1:!~\:~~tt~~ ;:;:~~ . . ···" At trial; :·:~·~puty ·-Jacobs ' an~'.~t.:::it·tl?r\ I ~t 
~nces. A.Its}t.l't into· a tree near the New River.bridge. . A Skousen ·testified _for the State· as· motor · .. :·:.:, I: 
I · ·. · .... )ii"i;:~ passerby helped him out of the vehicle and vehicle :: a,;-.cident reconstruction ~·experts. ·. _'- f -?~ ! :. , _ . 
~ we- musB.:~z.i ~~_hi~}.o :~~ '--iel~phone~ booth ;where he· -T~ey·descri~ th~· scen~·as they foun~- it -~- ·:.''..; hJrr 
~ost favo~l)le ~&~: called 1us roolllm~te . . , .Jhe_ roommate testi- on that mon_nng, mcluding. the damage to _·. •-: . ~- -:. ~tt t:.f 1 
Jesolving ·'·aif i.f$: fied !hat he received the I_>hone_ call at ap- the. two vehicles, • the- location of the two ~-\· ,·. •. f;Htf 
, of the Staie?~irl prox1ma~ly _4:30 :A~':'1-• ana ,amved a~ ~h~ .· veh1c_Ies _after th;Y. h~d come to rest,_ t,~e ·: ·.:~:: i'wt.11·:-~J 
.588 J>.2d 83·0?~':: _telephone booth to pick up appellant around , location-of the victims body, the· debns m ·:: · · · : : ;:i :! 

· · ~:~ . 4:50 A.M . . Together, .. the two ··drarilfs.ome·· ·, the roadway, . and the. .. sire and l~tion of_ · . . :.·: 1'1 i=1f,:t 
e summarized /;;::'i coffee at a nearbv restaurant for approxi- · gouge·, skid, and scuff marks on the pave- -~ -- i ;;,;-n;11· / = he victim 'and :~o ;';·.· J ,·' . I I I ' 
of the U~ited·~??· mately an hour . . They then drove toward menL Based on all the- physical evidence, I:· ·' if• ; 
at Luke Air .,;,_:-:'· wher:e appellant had left his car but were their measurements and computations, and · ,,!.. : ! If.·' 

On th~eve::·:t_t sf~oppeddbbylakManT·cohpad~oduntyShenta·ff's·Of- their experience in the field of accident jj . .- 1tll; 
"r.!onn ·om >,.~, 1~ roa . ~ -. . ey I not con ct any reconstruction, it ~as their opinio? that ap- ::: i/:i'f t 
·n cel.-tion :·~: / · officers at the roadblock because appellant pellant's · automobile was travehng at a !1. [ ,'H ::: 
pecti.,. Af- ::: . . . had been drinking was afraid to do so. speed of 54 to 58 miles per hour, conserva- J. ; ,~Km 

>ecple bougri( /T/ They returned home. . · tively estimated, at the time · of impact. .. !i! i : .; rt~ 
"d . . . ~.. .·Around . 4:30 A.M.,·· a 'Maricop .. a County' The posted speed limit_ in that area of Glen- l.·!.,:,.l:lr;_2.±:1. outs1 e. One·•:_·:.~· , • 

drinking :a·_:}:_ Sheriff's Department deputy had been con- dale Avenue was 50 miles per hour. The ,,.,.,,. j;;; l{ffo 
r to six bedrs ·.·::.:t; · laded by a witness ·who had seen a man speed of the victim's motorcycle immediate- -: . . I':: 1 ff 

1• this witness ::::+. :; .. lying near.Glendale Road. The deputy ac- ly prior to impact was estimated at approxi- : 1{.: uf.:·. 
foce approxi-·\t:t companied the. witness to the _location and ~ately ~ miles P_E!r hour. Frcm cxam_ina- ::: :; f 
ximately -1 :30 -i;$i- found James Larry Payne laymg near the t1on of f1lamen~ m the damaged ~ea~l'.ght If: \! 

, the victim·"-~~;·:~ edge of Glendale Road. Payne's body ex=- of the automobile and the damaged ta1lhght b l l 
ga_~:~ri~~~~-: ~--~ h~i~~<! .. ~o __ vi_tal._ ~!~~- A patho!ogist testi- and ~rake light _o! the m~torcyc!e, it w8:5 · .-. f; ~j 

.begartto~ i&-::--=-~~_t~~h~~ ~~~ynei--h~ .. dt~ro~--:~ b;ff,.~~,:-(?£1~1on !h~~ _l:!1T1_1ed1ately pn-_. . . _ ~l'--·, . 
hich iime::aP:.::~s:~- •. :;::~~:'fracto~~ivJCa¥'sW!1e:-~ e:i~ ty~ "'or"-.tek;irnJLac.i;-lli°~ ut"o~p_b1fe~1$~ alig~~~.±}'"·~.,_,~ 
pinion .. of. ~ii~::::,:.· was c~ns!~tent_ wit~ the ·state's .theor( that · wer~--·•oii~ the"':mofureycf~ t:ifi'!fignt:~~ #~-::§~-~~f 
area, headeai~ _Paynes_. motorcyc~e _had bee~ struck m the ·and the motorcycle brake light_ w~ not on. ·. _ · f'JJ 

1g a motofcy-:f:i~ . re_~r by an 3:utomob1l~ t_ravelmg ~t a gr~~~-,; • ·_fi;-om the damage_ to the two vehicles and , . . . .. . I .• 
Hant als~--~ ¾flf er rate _~r::~I>E:e~ ,tlia~ -~~~,~~~~r~•~.:~?t\ ~. · ren:ina~ts _of ·a _decal -from_ the )!IO~r<:ycle : i::: :·:,J , ! 
Avenue in :an·::-~~~__; Deputy Jacobs of_ .the Mancopa County : ·V;h1ch was :found on the aut.Q_mob1le, :and "-':('::/'. - ~ n 
fied at.:-iiia{):/fS Slieriff's Departrrient ·arrived at the acci-:·. from a fabric impression from the ".ictim's .::-':': ! : 
:>wn Glendal;·}t§ dent·.scene at 'approximately 4:30 ~.M.; and . · .. clothirig _~hich .was found on tlie _hood .of ? t/:. i. '. 
!n his . head~;tr11 took charge of the inves!igation. ': A deput?' · ·:the au~mobile~ it w~ their opinion_ t~_at ~he_::.} ./t I 

. 1t. He testi.::',f-;;,"'-. contacted appellant at his home at approx,- · .motorcycle was upnght and movmg with · ;;_:•: .. :. 
,rakes and hit\ };/; mate!~ · 7:20 A.M.;: by • ~lephone/ and ·t~o · .the y!ctim_riding it ~hen it was s~uck~ an.d_ ~; · . .:,;_ I 1 

t ?\>s~'.1· dete:llves · t~ns~rted h1m . to the locat1_on that 1t was s:ru_ck d1rec:Iy f"?m the rear by • . i j 
- ·~·-:\tJYi~- of ?1~ auto~ob1le. , ~One of: the -deputies ... the au~mob1le ma straight hne, or at_a 180 < , . , , i / {• ,~ :--~~-:, 
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the victim's body at rest, approximately 250· - [4] Appellant w~ cha:ged un?er 1- ~~~Jfi forthwith return to a 
to 300 feet from the point of impact, it was manslaughter statute · which provided ~fu :;-,:,;~. ' shall remain at the~ 
further opined that at the ~int of imp~ct part as follows· · ·:..;t~_;:;ii::ii/B. until he has fulfilled tl ·. ·.~--~i:Jiff~~;,!~ 
the front wheel of the motorcycle flipped :: '- § 13-456. Kinds of manslaughter -~ tr;~✓;i,l § 28-663.2 . Every such 
up :ind back, pinning the victim on the hood . . ···::, .. A. Manslaughter i!t of three : kin"d~{tt:~l} without o~_(ructing tr 
of appellant's· automobile, causing his body · _,_. . . - ·• · • · • · , ~ · / _·::·~ :_.-~{f~t~;,:·-·'¥"'1. necessary .. , .,·._,_< ~/{:-·- ~ 
to be carried that distance from-lhe poinfof · · · · · · •· · • · In State v. Porras,. 12.'h 
• · • · It h 

1 
• 

1 
• 3 . .. In the ~ving of a vehicle: ·.;::)-. 1mpac,_~- was t e u tlmate cone us1on of · -- · · 1051 (App.1980), this Cou 

deputy Jacobs, who had spent three to four : • ~- - . ·.: • - . . . • -: .·. - • .· ;,::.:i:._~_f~f ..... ,·-' liability under A.R.S . . ~ 
·.hun~red _hours reconstructing the -accident,- . . (b) In the commission of an .unlawful'.:-~;:_ only where a ~efen~ant 
·th31t~ppellant ·_had- ·been following the -m°". · : : act, .not ··amounting to felony, witliiJft~~~ edge of . .th~ personal in; 
· torcycle too closely immediately prior to the · ·. ·gross negligence. .; . . , ,. , ·:5;..-: •-· ·_';\"fs1titiJt that the accident was of 

· ... t~0.~~t~• :".~~;;:_'.'I;::.)~:Jiitii{,:}I!~!r7;::?-;,, re~!~b~!;;" ~:':.~!{:~tl§ ~=~;~=~•~~]~~ 
->·[l~] Appe11ant first contends .that the '. : _ter: speeding; in violation. of A.R.S. §-~:':~ jury was _instructed in u · . . 

. ~-
· trial _court erred i~ denying his motion fo~ a ··:701; fo1lowing too closely, · in violatioii '.:'ti~r1 recitation ·or A.R.S. § -~ 

· · :.- ·_ judmnentof acq~ittal.at _trial in- regard ·to . ;·A.R.S. § 28-730; _and driving while infuiii/""2:- intent instruction , was , 

-~><~:··; ,· ·_,the-_r,eh{cular manslaughte~ ~unt, both~ ~-cated, in violation- of :A.R.S. § 28-692(A);~.'.~H~- · lows:_ :~ ~-c~- :::/ ·:~ ._•:<<-
. .. ~cause ~he State_ failed to prove that appel- · _We have reviewed the record of the trial;:::'.:{:•; · You are further ins 
· · · : ·lant had committed an unlawful a~t and including the qualifications of the experf:~'.i't : gentlemen, . that . to- c-

=--:i-; . .,:·..,...::~:,~=-~~~ ,t~~ State._lt~_g _failed to pr:ove ~~L witne~es a:'1d the _foundations for the tes_ti- ''.f '. _ . there niust be a coml:: 
. ~ __ any unlawful act"ofappeliant-;-as -the.prox- . moriy.wnich ·Jed·totheir opinions. See rules~ : :~ bidden by Jaw "and an i 

_imate cause of the victim's death. Both of _702 to 705, Arizona Rules of Evidence. ·The <·- Intent may be infem~< 
these arguments are directed toward the admission of this testimony was discretion-'-·::· . ant's voluntary COIY\mi. 
admittedly circumstantial nature of .. the ary with the trial court. See State v. Mos- ·C :, .. · bidden by" Jaw, and it 
State's case. Initially we note that rule 20 ley, supra. · Upon the whole record, it is our establish that the defc 
Arizona Rules 0(-C-riminal Procedure, prC: . opinion that the circumstantial evidence was a violation of the 
vides that only "substantial evidence" is · presented at trial, supplemented by the No such instruction was 
necessary to warrant submission of a case opinions of the expert witnesses, provided cial el_ement of knowledl' 
to the jury. Proof beyond a reasonable . substantial evidence that appellant commit- . ry ·or knowledge . from 

. doubt, of course, is a jury question. State !ed one or more unl~wful acts, not amount- :.... reasonably anticipate per 
v. Lippard, 26 Ariz.App. 417, 549 P2d .197 mg t? ~ felony, ':hich caused_the death _of other. Appellant did r, 

{1976). ;. The sub 0,i:.antial evidence required . t~e victim. We fmd no e~ror 10 the conVlc-_ , :, struction as to ;he kno;1 
· to warrant a conviction may be either cir- · tion and sentenc~ for vehicular manslaugl~~, ;..,:\\· of A.RS. § 28-661(A). 

--, .. • _scunistantial or direct, State v . .Mo~Jey, 119 · ter. , . . , ) . }?,}: · · .·. In matters of -a fu 
Ariz. 393, 581 P.2d 238 (1978). The proba- [5, 6] With regard to the conviction for"-°}}:,: .. the trial judge is requi 

. tive value of evidence is not reduced simply leaving the scene of an accident, appellant \J~ jury on his own mot.i< 

: :.-~.- .- ..:.~: :;~,;
7
-,,_0~ ~~~J~JJ

0
~~X:~~!P.~~tf:~!l~, :-,.-..!~~~~ --!·,.9.t.f_;;.,~~~_:e!1ds th~t t~:.?!~~/ ~il_ed _!~ establi,s_~ __ :__ __ _ que,~~~- b!_!he de!~~ 

.· :i:~i-:x_=;~;;_£7-i!f;_<ff..q_if!a.~G~'lf<Ie;~?2-iytii~~~~~}?~~!~~-i. ~11bsJ.¥.3~1~,t;:v,,ttJ~n~e-•ni'~ly;q9\!1(d~~~c. :f:::;-::·.=~~i~~t~,~~~~~ ~;t<L 
. --~::: ;: '~ · ,. ·:·· · (App:1977): .-, The_·,·probati ve ·vahie ··ot 'direct-- ::;:tne personal. -mJury. of·the-- vtctflll. :--::-Becaqse"t;~~- . .-· · - nghts :of?tne::defen<li 
i t~l¥£~i:E:;/;~,a~_d_f~i~_~mstan~ial_ • evi~ence · is _essentially _ -~_th~ -j_ury was : not_ adequa~ly __ instructed .?ri)\~f ·: . mental _e~.': [citation 
--~~-i~>~- ··,, ::·,-~ similar ; :and·. there·-is,ino · distinction 'as "to ·: this issue, the- conviction must · be reversed: :}'.-\{ , : State v .. Miller: 120 Ariz. 
-C.(t?':•:·"''; :weighf-~i~·ed ~·ea~K/ A ·con~cti~ii-~ar·: .} fo~e~er, in ~u/ 'opinion . the: .~vidence·.wa~''fr11 . ;- 244; . 246 _(1978). ·_See ah 
i,;,/iC':'., , .· .-.. be f sustained : ~n .. circumstantial :'evidence _suff1c1ent to support the c~nviction jfthe,~f!K . 119 Ariz. 38, 579 P.2d 5'; 

~ zif\:;_: __ :-~.: __ :'aloii~.\~~tate· r-;·,:creen, -: 1i~ :- Ari~.' -·,1,44;, 53?_~--.P[~~r: ~nstrtJcti9n __ ~ad :l>e~~ ~~~~-: ~~/: ~,~{~fi1f; .: _E:vans,··t~ .~n~ __ :49~,-_51'. 
·.;\f' ~:.: 

0

: '. ' --=_l\2d_5Q6:(1975). :· The prosecution is no _long.::·· .. _'>.A.R.S. § ~l(A.) 'provides: :-:l __ ;·::•;·t:;:~;i_:fikJ: ·:°: At trial ·· appellant- ·vi, 
· · :. r: :~-:-_: · ".'._~er.:--~quired, in. a: case , base~ _ wholly upon < ,-.: The_ driv~r-~fa~y -.:ehlcle in~~l~ed in"7~1?;:'i~ ·. his kno~ledge of anj inj 
· ·:Jr-:-:.- ;:·:':' ci_rc~msty.ntial _evidence; to .. negate .. ·every _·,,:accident resulting in injury to or death of)iitj;: :_the motorcycle. , While t, 

L · • _· ·-·~onceivable hypothesis of in.nocence. · State · .. ; -' any person shall · immediately ·stop thf.:·:]J the motorcycle, he denie 
~:-:: Lt:. ·:v:: OJ~vas, :119_ Ariz.- 22.__:~79 , P.2<1: 60 (App:_:_· ' ,·. vehicle at the scene of the accident or ·as /tfS 

., ?t '· :{:i1t;¥f:I~\t.mi);'2Jt}Jf fl1i~f ts!heraro ~\ ~'b.~ r:,:;~~f ~jil . . :::if 1·:!!;;!;;~ 
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forthMth return ~ .::•\~:~I~=-~~~~':., anyo~:;::=~~: .,{i'lllf 1:•: 

shall remain at the scene of 1!1e accident jured and main~ined ~onsistent~y that the ·.· ,-:·_ i!; f .\ 
until he has fulfilled the requirements of motorcycle bad ~n lymg down m the road - ·._ -· !~ j, . ~ 
§ ~ -1 , E:re~ such stop shall be ma~e . ·. -when he hit iL_ :. The e~n~ of ·appellant's . .. _ } -.. - j~I t:~ i +i 

: without ~bs!ruct~n!_ ~fi~-more ~ha~~n~wledge of. a cpersonal mJury or of_ fa~~ :. :/~~~-19 !~: 
:: lnn;:;::.-J>-;;;, ~ -~ r•loo:~i(r/~ :-~ ;::~::0~~~·1:i~ ~r:!i1~;~': . .:.:\t} l·M: 

• . '"" ~05~ ~App.1980), this Court determined that · the <:°llision was .the chief iss~e of the case ·. '.::'.: II( ~: 
- :,;_;_. __ ,.~ hab1hty .under A.R.S. : § 28-:-661 attaches _relatmg 1?-the ch~ of-l~Vlng the ~ne :.~<. if 

unl_awruq*4i only where a defendant . has actual knowl- • of the acc1den~ . An m.struct10n on the 1SSue . ':. :~ ~ -1 ~ 
witho~·7°{~'W: edge · of .th~ personal injury or knowledge . was vital to the rights of the -appellant on: ~/t:/11\! i 

.-:<?-t- that the accident was of s~~h a natu~ th~t . . th~ facts. i Failure to instruct th~ jury oi;i -~_::_\ I { l; : __ 
differen'( ;;i*I"': one would reasonably; anticipate tha~ it re- '! the issue of _th~ -.knowledge required was _j:'{: l l ' 
a.113laugh.:.:~f~! sulted in personal injury . . -- In this. case, the fundamental . error in this in.stance. · The ·; ·: \·: ~1}-
~S. _§ ~ ;~; j'"! ·w_as instructed in ~rm.s of_ a --:er_batim-;-:-conviction for ieaving t~e ~n-e-~~ a~ acc~'."::~:\;;_".J· i·. 
,,,a~o~ -~fj,~ ~1tat1?_n of A.~~'.:_§ ~l(~~- :~A_ ge_neral _:_ .. ~ent must ~ :~ !e~ .. -_: ·._':_ -·::-- / , .' ·\ \.;:\;~, ~I·: 
· e mtox1-·:.;:,t~ mtent 1._n.s __ tru __ ... ~t_1_.?n ____ was_ . . ~I-~ -.. gi __ . _vell, . ~ . .:f ?~--. ··. ,>_ The conviction and imposition of ·p· roba- -~ ;_:-_:-:-_ ->JJ : · 
8-69?.(A)}ff{i&t I · - · •· 

the trial, i~ 4£ ... 
0

~\r ou\~ ~ f~;th~/ i~~t~~~~\ad~~ ;~~ :> !:en :f~::~ ~;~/:;~:~~~o::;~a~!~~~ :··_\ / rnJ. :\,. 
1e expert-~~~t •gentlemen, · that·; to constitute . a cnme . tion of"probation on 'count two leaving the iii]!:•:": . 
the testi- ;: ;J.t-;;,- . ~.t~ere must be a com~ination of act for- • scene o_f an accident involvi;g" injury .0 ~ -- - --:- -·i,:,i,

1
l f i~---· 

See rules :;/i. . bidden by law a_nd an mtent to do the act. death to another, are reversed. Count two ~ ,l. ff· · 
t::t~t!,ohn~:.:~--;~.--~---~-'.~_::_:_~_':;--_r.. Intent may be mferred from the defend- is remanded for a new trial. .· • !i · J ! f1· 

_ _ · ant's voluntary cotl'!mi~ion of an act for- :~ :j: l :1 

t~iti i " .. ·<·~;~_;--.. '._:=_; :~~l~s~~~:;1:::e~e~~:;: :::~?'a: ,, OGG, P: J ., and WREN, J., concur. ~t i{; 
evid .: · · was a violation of the law. ·· --. · ij ·1 i ' 

by the t No such instruction ·was given on the cru- · .. ------.... .· . _, n )I-,__ 
provided . . ::\ _,~~ . cial element of knowledge of pernonal inju- --~,-., . tHI~t 
commit- ·,·/ . ry or knowledge_ .. from which one would / ·1; "t,······ 
amount- ~-.,:: · ·reasonably anticipate perwnal injury to an- · ·· - . ,'.· .... ·.:..· . . > -'::<_~ •~ f !,~ 
death of · '.~:~:;; ·other. App~Hant did . not request an in- -- .,,. · · . ·. '. -~-~\:: {fo 
e convic-_.:s:x~ · struction as to the knowledge requirement ... , . , , ·----.. · ~ W. 

anslaugh- · i:4Jr: of A.R.R _§ 28-o6l(A). · •._. ;JF -·:· .:\:tJf . . The _$TATE of Arizona, .AppeJlee, r· l 
, .-~-.-,. . · In matters of. a fundamental nature, : · , . it .. 

·cti~n for_·: \lf; -· the trial judge is required to instruct the ·- . '. . v. . ,' . . . : -: . -:diH 
-~~-\14.~~~~~:: ~;-~:, ~-·=J~131:-011 ~~s:-'!~ n~Q~~~~~I}, .i-f .J!<;>t ~ --:-,- ·-;;;:.:.Mi~ell FJ_oyt!: B~TYNE, · -~ . · : ;-~~~{ 

S::[1 •·,··~;~:~eEi~:!:f~!~; ~·;·£~,~~"t~k~;~§~~1~~:~~r 
ucted on ;:.,:::,::,_~<: ; . .. :- "'·' _mental error [ citation omitted] · · , .· <-;c>.-..: hfi-. 1,-::, Court, of · Appeals of . Arizona, : _._.,,;;:~=- ~::F:-:: i ,)t 

·- ::::;.?;:t~:: ,,<At . t~al, :appellant vigorously . contested -=: · Defendant . was 'convicted · before _. the··:;'.:_k?. i 
ved in an :l t~ ),is.knowledge of any injury to a person on ' -Superior Court~ Cochise County,. No. · 10044, = . .\CL-: : 
death of · . ):W the mo.torcycle. While he admitted hitting . Lloyd C.: Heim, · J ., -of _assaulting .a .. police. ·::::/:·. 
stop the · .. ::(J · the motorcycle, he. denied ever seeing any- · officer and resisting arrest, and he-' appeal~ ./ \ ':_ · :,: ~r~~ ••::'.;:,:f'f ~~~;}~t§~~:~IX.::~ .. ~:~;~~?~::: ~~~:,~·;\:::1t:1Jt~!~i. 
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1'0UHD -THAT APPELl.EE'S LAST RB -SEHCE WAS BEYOND HTS -coHTROL l)UE TO 0·H/CRRCERATI01'1 
if!tfO - THRT ' APPELLEE ·· IIRSi THEP.EFORE, EUGIBLE. FOR UHE11PLOYlfEIH • BEHEF.ITS . ~ THE 
iE 11 PL-OYER .TOOK · THE QUEST IO Fl° TO · RH RP PERL.· TR I B U·H R L M H l CH , · RF TE R THE' ·p AP.TI ES- FA I l E·o 
rro RPPERR ·· R-T- THE . SCHEl>ULED ·- HEARIHG, ·· REACHED THE SAME COHClUSIOH 0A·s THE·-oEPUTI' 
~ASED OH -THE - l'OCUIIE~TS ~ IH ~HE - FILE. -~HE · APPEALS BOARD, AFTER REIIAHl>JHG FOR AH 

iE 1,1 t O E HT 1 A R Y· HE R R l H G , · ·R F F IR 11 E I> · T H E O E C I S I O H ·· 0 F · T H E T R I B UH A L . TH I S AP P E A L 

if-0 LL OWE l' ·: 0 

•~'~·'·H1 ·T·HE ·• Ellf>LOYER · ooES -1/0T ·-ARGUE · THAT -- ·THE.' l>lSCHARGE WRs··· l)UE TO' THE H'RTURE·· OF 

'l'.HE CRifllHRL ·· VIOLATIOH ·co1111ITTEi> BY APPELL EE : - SEE A. C·.R.R . R6-3-51490 f 
~ V to LR T·faUH ·~o F · lSR -11 : l! -

i-'- · - · AH · ABS EH C E - -O C- e-11 Si OH EI> · - BY -· 1 H C itR CERA T I OH ·. W H I C H · RES UL TS 1 H O I SCH AR GE ·f RO If 

,£-ltPL1lY-ttE MT- DOE·S - Ho,- -H E·CESSA R-H'r-= D f ·SQUAU·F Y·c-H-f E ·WORK ER · FOR UH E 11 P L-0 Y 11E H T·c BE HE F'l TS -. 
!l'HE·- AR IZOM~·-DEPARTl1EiH ·,.oF--EcoHOIHC .-·SECUR I TY ·HRS lrEYELOPEO' GU I DELI HES Bi' WHICH 
iP!E ·orSQURtIFl'-IHG · · MA'TURE · op,f!BSEHCE l>U!:° ·TO Ilf°CARCERATIOH 1s -· JuOGEO '·: THESE 
iG-11-10 El:·1 HES-'•ftRE ~ F-IH/-HD ~ i •M · 8·1,~E-f,:,I'To. -f> (I LTC -Y-< ~ IIL-E ·-.A . C-c R .-R :· RS-3-5115 ( E·) · · WH r·c'll 

ip R 0¥ ·Iff E ¢- · 

f' ·.,,1 ·: --··,0 -A-•·l)ISCHARGE · FOR · ABS·EMCE DUE TO ·· IHCARCEl!'ATIOH IS DISQUf!LIFY!lfG IIHEH ' 

i=--e·-~ :·-,:•caTHE····c .t ·fn ?tf!HT'· Di i> '~ Ho, . 'PROPERLY ' HOTTF Y, -·. o R FA rLE D TO 11 A KE A REAS OH AB l E 
ltF FO Rf ·- 'T o ,·--P RO P EIH. -Y - 110 14 FY ..... "" Ht:~-'E l'f'-P LOY ER -ff·· -H 1-s - -11 B·S E·!>f CE ~ -· OR 

is= ~--• B ,. 0 ··-f-H E·•-t: ¥ ·I I) E.H CE ·'· CLE A R-L ·Y -l 111>-I-C ATES ,·THAT THE C Ul I 11 AH T C·O UL O H A:Y E A Y O·l DE D l! I S 
!f'f.lCRRCER~T-IOM · BY fHE ~ PAYIIEIH''"' OF ··A · FH/E; •·: -o;, 

ic- ;'"C_:2 'rifHE ' CtA!"AMT '··-.t'A-S' 0 ·THCARC-£R-ATEl' -~OR · ·A · SE·COKO TIIIE ' WHILE w·oRKIHG ·"fOR HIS 
l{'·f!ST ·' °E"f>l.~YE·R ;·='~'R 

f ·.-·o : · THE · CLAll!AHT HAS COHF!HED FOR A -· PER-IOD £H EXCESS OF THEHTV-FOUR .. HOURS , 
flMO ': THE -"RYf!-iLABLE EYI°DE'MCE THf1>5 'fO ·- ESTABUSH THfH · HE COl1111TTED "' THE OFFEHSE 'FOR 
'Ill!! C ff .-f! E ., ., R s·--c O'ff F f--Hnr .· . 

k-·.-:.o·-c ·;•·-. A- ,tlA --I·l!AHT •· lfH0·,1s "-DISC-HARGED -eE·CAtJSE OF AH ABSENCE OR FAILURE TO GIYE 
ilCr-TI 'CE·~U-E-'-.flJ:5 . .:n1e-ARCEP.AT-ION -:.IS•>G--1tHS[OEREO- -TO · HAVE BEEH ·DISCHARGED ·FOR 
~ A f,1- - o I'S Q-ORl:1-f'-\>cl-N-G·C:"RE AS-01( S · fl -H1)""T-H E-·· El' f>L:-0-V ER · r-S '-"S U B J ·E CT ·~r O CH~~ GE S ·lrHE H ,., 

. ~;~ /; · ~ -,,;qi_ ::,"-"'¾f I ·~fl BS E'M'-C-E- ' 0 llit°S -OU E-'"'.f-0 ._..,I H C ffR C·E R·R T'Hfll ·· FOR fl " 'FIRST · 0 F-F EH SE "AH D PR 0~ ER· . · ,ir1 ~~): ·/ ~ -M -11;£-':~ ·Ht ~ '.11-tl-%-M-C,£-:aw fl S '-'·F U'R N-J--S.!tE1>·'"'-T-OJ Jf'·H'E·: .. £-11 p l:O'Y ER ;= ·-:01! 

~:~ff}!.~, 

F·:· 
· .. 1f ~·.i 

. -~--... ;: 
~ .... .. -; 
.... -.. , 

,,. ~ 

·-r ··, 

r-.,·s>u ·,·. ;.--HIS< ABSEH·cE ·• .. wRS " t•UE·"-l'tr~,-1 -NCAR-CERRTIOlf'FOR R -f'tRST 7 0F'FEHSE ·"f!HO ·HE= WAS' 
•OHAB LE''.•B'E'f! ftU SE-£-O·F:,<1:-I 11·cu" ST R KC ES " ·B E 'r'OH D·r H TS·· c ONT!! 0 L ·r o -, f UR HI s ·R- HOT 1 CE· 0 F ·fl rs 
ifttl SE-~E•.~' 

i;::.,_.-CB-.,•_;- 1"{,F,.;·•ll "-'C t-ll 111 A H-r ~ w R ~ - '1>1-sc HA RG EO '.-B E1:A USE -0-F · HIE ,;.·o FF EH SE. II HI CH ·=c ·AUS Eo· HI'S 

ifH·CftlM:ERRT•I--OH•-•T-ltE ·'t>El'.E·RfttM-flT·l •OH-_. S·HOU·ll> · BE-'llRSE-0 ·OM RULE R6-3-51490, - "VFOLATIOII 
lo-F< -1.:-R If-?~-· 

E' i::·.":f-HE ' EV ·Il>EHC~ ·,llA ·s .· ifHDISPUTED THAT ·' RPPELLEE · 1>·10-=pROPERCV NOTIFY HIS "EIIPLOYER, 
~U( ' fl OY R II-CE, >-Of' ·¥'f HE·- <-Sff ·J.F T-.: • .. f<tl R·f •, Ii E ··• WO U 1.. D <-<8.E..,. -f!B S E-HT .. ·I) U E ·TO <0.1 NC AR c ·E RAT I 0-H; T If ffT 
. . 
11P-PE·-t.:t:-EC: , cUULI> :llor- -HRVE -"RVOIDEO "-HIS · HICARC·ERA''ITOH BV' THE cf'R-V-l'IEMT O'f' A FI~E; fNfO 

. ·If HFfT,·-'H·E·;.:-11R 5·.;,.-+nH·-?,itt'CA R e·E~~·T"E:O ~·f 0-P.--._. A :; p ER°!~O '- '-fM--' ·E ><CE S S · -1) F-·'.··HI EIH Y-Fo lfR ~·Hou RS ·,a lfT 

iP.EPO-R-TED· F·OR -~wo11K·· •1lH · T-.ff.E 0 NEK'f ,· SM I ff ,;-,. ·.:,HOWEt.1£lt ,-'.•- ilPPEFlRNT · Alf6UES HI AT THE 
iE 11 f>L-OY EE'":.~ l o< ' llU-cT-- ',S-HO W -T-H RT----:f-Hl'S : •.If A s -:··TH E O--f ·I ·R S 'f···. 1 ITT: Rl! CE R R'f IO H' ·w H n E . WO R'K I HG "FOP 
~Hts · . ..£·"ploYER : :flMI) "THRJ-·.:::r'f ·-'-IIAS-'-"lHE - EIIP·lOYEE~S - BURl>-EH TO ··SHOW ·:rHRT CH IS ·ABSENCE '. DUE 
<fl) Tl!CRRCERRTIOM 0 -lfRS- -,.ffOT··: OJ-SQURL'IF.YHHl :-:·'--'-t.JE'<·"l)O -ffOF'·AGRE .. E , . 

t-~-- ·l,JHI1..E'T>fl •' CL~·i-ll.fl-H1' ---6EME ·RRll,·Yr ,.ff-AS -, ·.rHE -·B!Jl!-DEH ···Of' "' 'SHOWI-RO -TffRT-s' HE IS -~HTITL'ED TO 
'1"11:11PLOY11EIIT -··':fffSURRHCE BEHEFITS ·, '-··'THRT 0 1!-UU>-OOES· · NOT A'PPLY WMEH THE"' EIIP!.O,VEP. IFRS' ­

'l:,TSCHRP.6EI> · -,HE ·eLRTIIAHT ,- FOR . RLL-EGED · 11ISCONOUCT IM COHHECTIOH wrTH WOR F IH CSUC'-H 

L, if:! ' CRSE,a..e•fHE ENPL.-OY-ER -•BERRS >THE BUP.DEH · OF ·''SHOlflHG-·· THRT HfE CLAll!AHT -'l!RS 
'I> T SCHARGE[) ··. fOR ,.•·-1t-Efl.-SONS-==- 'f'HR:r-~'5HOUUP i) fSQU·AL-IFY ··1n 11 ·- FOR OHEIIPLOVNEHT BE'MEF r-:rs . 
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~P.;ZOHP.·•DEPARTPIE ·HT - OF -· E-coHOPIIC ·- SECURl ·f"-'V · V , MAGMA COPPER Co ., 125 ARIZ . 389, 609 
p 20 1089 (APP . -~1980) .-,•· BEHEFIT POLHY - RULE ·" A . C . R . R . R6-3-'-'51190 PROVIDES IH 

B _ : BUR l)E H -OF"-:P-R OOF -·fttl·I) ·P-R ES UtrP T-1·0 N · (' MI SC O H-0 U'C T·-190. 1 )' 

2. · TH"E-· BUROEH ~--0F -' PROOF-~·-RESTS- 0 UPOH --THE '-IHl>l'!IOUAL WHO MAKES A STATEPIElH . 

8 . - IJHEH ·--R ~ DIS-CHRR6E · HRS ·• BEEH •ESTflBLISHEC>, · fHE BURDEN OF PROOF RESTS OH " TH"E 
~MPLOYER T0 - 5-HOW THAT · IT - WAS FOR DISQUALIFYING REAS-OHS . THIS BURDEN MAY BE 

.PTSCHARGED ··, ey ·AH AOPIISSIOH -- BY -·THE "CLRltlRHT, OP. HIS FAILURE OR REFUSAL TO : oEN'r' 
if HE CH RR GE ·•· -w HE l;-'·FA CEO .,,•w I T·H "l 'I'S:· 

~s-- ·C ;"'·' AH . £PIPLO\'EP. -'"IIHO--- OI--SCHRRGES " A -il!rRKER--· ANI> CHARGES 111SCOHl>UCT BUT , REFUSES 01'! 

~AILS TO BP.IHG ~FORTH AHY EVIDENCE TO •ISPUTE A OEHIRL BY THE CLAIMP.HT DOES HO~ 
i!).T<;CHARGE 0 •'fHE ·:.g.U-P.l>EH --OF-·-- P~OOF :•·-·-"• i -T-""IS•---l ,11-PORT·AHT ·,TO -i·l(EEP TH -·PIIHD THAT Pl"ERE 

iAl -f.EGATI OHS : OF 111-SC'OHOUCT --ARE ---HOT -SUFF -ICIENT TO SUSTAIN SiJCH A "CHP.RGE. 

s: ·.,·-- l -H- ,,YHI-S -° CRSE-·-I-T •-'IIRS-· '·THE - 8ltRl>EH· ·'OF· APP ·Et-L: AHT - El1PLOVER TC SHOW THAT" APPELLEE 

~AS -- OISC~ARGE~ · FOR - RBSEHTEEISPI THAT APIOUHTEI> TO ~ISCOSDUCT . ABSEHCE DUE TO 

ii! H C fl P. CERA T I OH - CA ~, 0 I SQ LI A LI F- Y- AN E '1 PL O '!EE - F OR · UH E '1 P t.:·o Y '1 ENT BE~ E F I T'S U HD E'R T HE 
,c f· RCUPISTAHCES-~-s -Er- F"ltl1"-TH-'11r-A ·.c C ·. R -: R ·. --R6..,3-5115{E)-. - l-T WAS, "THEREFORE ·, 

'APPELLAHT-'S ~- BURDE!t --ro :;,SHOW -"THAT ' THE "·-ffBSENCE "DUE r,TO - IHCARCERATION 'WFrS 
_io f SQ UAL T F-YI HG -Uilll-£"·R7 THE --- P.lf.LE""> 

t, , -· APPELLRlH"::-Rt:-So -:• RRGUES ---THR·T · BY - 5HOlftHG A - COURSE'--·OF ,coH!>UCT, R"EPEATEO " RBSElfCES­
~ :11tH IHATffl-6 i-1-'!l " THE :-.f'I-HAL ' 'flBSENCE !>UE-0 ro·--1 H CR P.CE"RAT I OH, --- APPELL11NT A AS 

:DF·l'I O NS T 11. AT-£ l> "-'111 s-r:: 0 lfD-U-C T ·--f II • C-0 H HECT IO H WITH THE · ,£ 11 P L-0 Y HEH T W H I CH 5- H cru Lf) 

~I 5QUAL I-FV ,..·APPE-t.•tc:E-~FOR - B~EF IT-es': 

h ·.-.· cREPERTED <AHD -'·' -FREIHiE'NT ··•1NSTAH-CES OF · ABSEHCE FR0'1 llORI'. OR TRAD I-HESS COHSTIHJTE" 
· 111'1'-1.FU[ '-OR -·'lfffl-I GH!T"· lt-J-Sl:OlH) IJCT ·-COHtH:·C·TED W !TH :. ·THE - t ·11PLO'r'l'IE!H . - A·. R . S _- · § 

23::£.19 . 01;··GRP.Dl-HEl1 v :--, ARIZOtHl ·DEP-ARTl'iENT OF EcoHOl'IIC SE CURITY , 1 CA-UB 041 
!\FILED Nov . --: 25, -.:-1980) ._-.-.,---HoWEYEP., -- lH ;. THE--·- IHSTAHT CASE -THE E'1PLCYEP.'"S 
~EPP.£SE-HTfl"l'"lvt: ·0 T·E·S ·Tf-FIED ·'·THAT · ·THE -'EMPLOYEE ·MOULD -.ior HA VE BEEM "fl I SCHAP.GED IF H!'S 

~THAL ABSEHCE · HAO BEEN EXCUSED , AHO THAT IT WA S THE EMPLOYER'S POLICY THA, 

~BSEHCE - -FOR · 1HCARCERAT-IOH '!S ·- RLWAYS - AH 0 cllHEXCUSEO RBSEHC"E . lT CilH BE 'f!RGLIEO "' THAT 
ills A 11RTT£R • QF •Pue-·uc-·..POLICY •A . C .- R .- R . R6-3-5115(E) SHOULD BE AlftHOE[) sro PP.O.YIOE • 
;j"f.iAT - ABSENCE - FP.011 EPIPt.OYPIEtlT- DUE TO ANY LAWFUL PERIOD OF INCARCERATION IH 

ic n N fl EC T I O H " W--I f H ,,fl ·° C-R I-1'1 I H A L ,C•H A R G E - -1 S ~-G R O ti H I) 5 F 0-R · A r, 1 S C H A R G E O F T H E E '1 P LO Y E E" F" 0 R "i-c;c OIi 0-U G:r.---";e;:l H2::.NrcY ER-T-HE-L ES -5--;.C.-W E ' AP. E- '-R-E-0-U -I -RE D ·.·,f·~ ~--Y IE~ -- ·THE E·V I[) E-'14 CE . -I II=- f II E L=f 6 HT = . 

!f,1'---THE ~--STATUT-"f:S- -'-ft-HD-'--A-l>Pl(HIST-RAT-!Vt:'.=- REGULATlOH·S ll"HICH HAYE l!EEH -if!DOPTEtr . IF rs ,fl 

iftR TTEP. '. 'f'O"R .,.THE ~'lEG-ISLATURE '- AND · THE l>EPAR T 11 EHT - OF"'- E-C OHOH IC SEC UIH TY T O=-REY I E-'11 ANII 

tf,o- • ltAK E.:·IH<V·..-DH R·ttr.:E'-S -"J:-ff '-'-T HE:C,0E-X:I-S-T·t N fr :,5-,H1 T UT-ES-:, .. fflH> - ~-E 6-U-'t ·A TIO HS f=:-- U ND E-¥. THE '1f" ACT !i 

i5-p.~,r lt"J ·S '.:C:J'rs"£ '"'11 Ml>""'T--N-E--"-E l< I~''l'-'f--ff 6 ~ f!£ GU1:. A l'-1-014 ,'--'-'TH E'~E It Pt O'f£ E'S ·- I-H CR P. CE R A'Sf IO H F~ R LP.; 5 

it fl AN --C24-'--lf{l-lt-R"S:-t,;--e--0 tfl>L£ IP W--I-l'"H-' "-T-H E""- P R·I 0-R • ·110--1' -t-'C£ '-' TO ,.,.nl E' ·-E 11 P UtV ER ·; -!)~ES ·"!I o:r 

icOllSTIT-UTE "•-GR-OU·lfD5 •<f'OR -1>-fS·QUALIFICA'T•IOH · FOR -- BENEFITS . THE COl1PA!H' POLICY OF " THE 
.if·" Pt-·-OYE-R -- ·D-·O E-<s ~ 1) -:r:.:.co·H 1'-R O L: ... H E-'T·H ER ·"A N-'-A B 5- Elf CE -.. f S '-tn SQ UAL If' YI HG · F O"R PU R P:-0 SE s ·- or 
it, H El'tPLO Y-tl EH T- -'"'-·HIS--U RAH C£ : B"E HE FI T-S ,,-- ·, ~E~-'5T·RH:·t>-·;_I-HAR I z OH A-~DE p AR Tl4£H T ·- O r s-Ec-o H O"PI IC 

6n:-u IH :r-v ,.y i-',;..iriRGII-A ~OPP-E·R-=C-0 , .at~ 

j., ·. N2 Fo R -H scu S-·S l OH ,of- :.c ·A SES -:. J H Y-0 L Y.UIG -~• I SCH A RG ES •· FOR RE AS OH --0 F I HC ARC EP.AT I O'N 
isH -[1976:J --lB ,UH ·E:"·PL' .--0 1 Hs--,, ~REP ,=·(CCH) - P1970 : -----· 973 -AHi> AH HOT ·- , 58 A=: L , R . :SD 67"-4, 
i7!1i -·-(1974).;.: 1·--SE--E0 --:Rt s' 0 ::S-w E"R·"R H/BE R TR A Pl ·, -4 H C c •- Y . ·-·CAL IF OR H·I R DE PAP. T 11 E IIT OF 
E'1·PL OYl1EHT, ·,~202-· CAt.".>APP -c-2D- :733, 21 · CA U -- RP T-R ·, 1 -30 --( 1962) ,"-- HOLD IHG"· ·THA P TH·E 
1>1 .-Af 11A H rJ..s -4-11-P R l ·soH PI-E-H 'f"..'....F-O"R,__;.- IH-5 -"0W N°"·IHl:F tlt.--~H Oc ·f'-El O II f-0 Us- AC l"- -W AS · HIH TA Pl O !fH T Tl) ""fl 
i\l I) LU HT RR Y-4,·E_:11-\"I H r, ·.-~lf H" H-0 u·-r: -6 0 0 l) :. c AUS E,· =,f!·H D - ·TH A-T ·- HE WA 5- " HOT --11 UH E ltPl O YE D "I' HR OU ll"H 1-fO 
~ Allk T--.-11 F"" 0RT.:S0~-0Wl1·!!::,, s,-(r-!',RS :<-'r-O -. BE';·:tff M _-·Tl--1':~---TO ·.-,.e-ntE F-f"f·S" F 

is.-,---~JE -~ -l'S o :..:-'N ll f'r ·S>:f K II T"'-C lA-f MA-~ -T-- ·-W R S-'•1) 1-5- C-K AR 6'E [)."'-8 E-C RU-5 E - OF ., H r -s · F" I YE""' U HEX C'\I SE I)" 
iA fl SE HC E s ~ w·-t T-H Hf .. !S:,J- 1(:-, "-0-H TH S----W H I-<: H --,c-o HST I HJ·'f-E I) · ·11 ·Y r :o L AT -I-0 H"--'-0 F COM-PA HY R IJ"L ES -f 
IJH !LT ·-lHI·S ~ tlUl-O-'·BE :-SUFFICI·- EHT BASI-S · TO-- 01 SCHARGE ClRHIAHT ItlS'OfAR =RS LABOR 
!f!F.l .ATI ·OMS " AND-~ PF.·RHAPS--- 0:JHER -THIIIGS ·-AR -E -C:-OHCERHEO, - · IT - IS·· INSUFFl-'ClEHT ~S A Pl~TTER 
'OF ·LAW · -f'-OR --- t, l -SQUR°llF-l-CA-f-I-OH -- FR-OPl'· UII -E11PLOYltgHf - I ltSURflHCE "--SEHER TS i' 

;j_~c; AR r Z ""·- fl F 394-, --;;s 609---P-~-1> -~ r-.:.t,{)94~-
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' . -
f~"' '"--.. ~ ~-;~~::-~1.:;c·.c,,;._~:",:d,:..cs:.J.i.c-;..:~e..SSL: IP .,0 P ItH OH -- JR H LI ARY· =·20, . 1°981 

(
. ·,·-fic-OI-SCHARGE-" .:f'R-OH : EP!PlO\'MEHT ·- t!AV ·-BE · fOR ' tl!SCONDUCT, flND, THEREFO"RE, 

:i.- i5QURLIF¥-I-f-lG s·t-F·-•.cTr, iS -- FOR · AN ALLEGED ·.- CO~tMISSIDH OF A CRIMINAL OFF°'EHSE Ul!C:•ER ~THE 

( 
U?CUHSTAH-CES :'.·S ·E0T···-fORT-H- IN -A . C.R ; R . R6-3-51490 . H3 HO~IEI/ER, THE A-PPELL'ANT 

-t::M~PL-OYER ~HRS -"- NOT-S·-ARGltE-0 - -,THATTHE -:.-EMPL .OYEE •1AS DISCHARGE!:> FOR THE ALLEBEC• 
ir.OMM ISS-liH-1 '-'-tlt--'-'·' TH ·E'-''- OFFi:-NSE , 0·--AHO-.:. THE '--'f:HPl-0\IER'- S ·0 REPRESENTAT-I YE ST~TE O AT TH5: 
iRF.-~RIHG - THAT q ~E - O. HL-V "!fH:AS1JN · FOR "THE · TERMINflTIOH WAS THE EMP.LCYEF. 1-'S FINffl 
!A R SE H C E F R 0 !1 ,,t l'I f' L 0 Y M E IH · D U E · ·r O H I S ... IH C'A R C E RA TI O H . TH A T F I N A L A B S E NC E ~! A S, N O r-
~ -H-O UH :,r o -· BE '·· .v o- L-1J H T0R R-Y,,0.,. HOR ·-HRV£ · RHY : •QF <THE ·· FACTORS ·MAKING THE ABSENCE 
ir,T <;QUA L-'-1-F-Y f -MG -'UN r, E-R~·-A ::.C·; R .- R . -'- -- R6,_..3....,5115( [ .) BEEN ·-s Ho ~Hl . · -;.:THE FI HR L A BSE H c E ~l As 

iff O-T i . '-T-H E-REF--0-R E-.;~---=- .Pfl RT-'·" O F-•: fH-E ., cp_fHO R--1-~G O U-R S-E-·-O'F CONDUCT'·' · 0 F VOL UN TAP.I;' 
if! R ·c;E t-1 :r E £ I~ -l'f-.,2. 

f" __ ,:-=..t ·~-'=--': .c·.Dr-s·cH-ARGE-:c 'f'ROl1 ·-0 El'IPLOYl'1EfH · MAY OCtllR '· Bf:CAUSE ·· DF fl ~IORKER's0 ·· ALL8GED 

iy.,J.Qla AFH) H--41-F0;•~ 0+-L""f1W ;,,:±p UBL 1 t -·:R UL £ ·- -=--0 f " LO 1-!0 UC T , ,o R · RE f US AL TO · I! IOLA Tt A L A't-l OR 
'!f'IJ-Rt-·r-c 0::Rui:'t";:--.; .. ~~T-lif: ',,-:c'l,"'R W',·-N A-V -:,. B-E· -,R 0~·t 'I-Y'l l 00 R- "G·R UI IHA L-·S + A :r UTE, · .:'.fl P ll 8 L H RU L F '- 0 f -A 
JO,U--tV -=QUA t :1,FTE-o---2c:---ot1 l'1 X-:SS-1 0 M-,---"-0 Rs,. o T,H E P.-:~ A U-TH OR· ITY -WH ·IC H · REGULATES THE - EMPLOYER'S 
~P.ERAT l Olf ,-=-c.'£ -_:'-G ;:-c:; ... ":iTfffEl? ST IH E--· co "'"'ER CE Co 11 l'I I S5-I ON, Mo-TOR · VE HTC LE . D FV IS I IJH~, 

f:-O RP O R-A-T·'J-·O-H2-··Co 1i f'l ·-I -~ '-'1-O-H--+·~ -T·-t:c$-~ 

·:··-- ( ::::_a •:::··•:'- lJHEN · 0THE ·OISCHARGE IS SECRLISE OF · AN ALLEGEC• VIO!..AT!OH OF LAU-OR PUBL!:c 
.ld ,E .; ... '-'THE ""--F--O ·L LOW r:ff"G - FflC TO~ S- - ,tJ U:S-T -- -BE C-lHl SI fJH. E O • 

, - -,'"-.:fl-::". : .-1 5 : .ti{ E--- ~ Cr,,~ 0 F··-- ~!H "I CH . THE ·,cl "A i MA ~n ..,. I S · AC C lf s-n:, , .. 0 R -=THE RESULTS OT OR' 

~ -flc°f'E:.#T-HI t ;,:;0RE S·LI LT :-.{t F-""S-U-t ,H-".:fl C T"- -- C-0 ti N E-C T E-0 --' W-I -T -H·=:'cT H £ ,· •1 (f R K~ · 

k c.,;:.. B c'.- ;~,-!.:=-D-n:, .: rHE -D-I·-S-CHARGE-·0 J( ES-lfLT ' FROM THE - VIOLATION, RELATED ACTS, OR fl 

ic:-O-l'fBTf-i·R'f--,fl.l l-t-.;;.Q ft ·.' ·'.f-l' c·-""V ·l0 O-t:11--T 1--0 N , cA lH•--'"-'? Et .. fH -£ --o -, -A C·T·:S? • 

~i;~~-,.f~'Rr,;f1C;T~~1l'f'lff}.[T°FE"P:--;:.:o :~ '!fi-fE -~- E-ttP-L-OV E R-1-S ---f> REM IS ES O LI RING · DUTY H (TU RS U S'U AL l Y· t S 
-t -·fi-trN E'CTE-1)\:=~ 'J--TH :...i'ffl-E:-:~~'WO-R~--,~.c.,:·A+I -= Rc-r .,con M Ii TED · OU P. I lfG OF F-·f) UT Y ·HOURS P1 ffV · B 5 
~firE:C-T-:E'0'£1n-·Tff~4=--ft-E.1tjs-i}:~ .. j,;;A ... 4 ':fi.,._-,-:c .-01O11-r -T-E'I) '~-0 -Hc -.f.H E C: Ht PU} VER _, ·S-' · PRE 11 IS ES ": , AH "'Ac~ · 

t; ·OM"l'!·'.J,T~rn• -=- f:0-U~f ff'-li ;_·:;:of'p-,.;,:.truTiY-;..,}! O·URS --AND ".. AH AV ·· f RO n · THE £MP LOVER'S ~REM I 5 E~ l'I A ye- BE 
: ~ -fiNN E~ TED-'·' ~ -l -f.~ :4 1ff>·2.1(0 RlC 0-'!:--iF.:.-.;I 0T·'c:c ·o U lO ·", R EA S-0 N ABl·V BE .. EXPECT EC• ·TO HA"! t= .fl SU 8'---S TAN 17 AL 

4t"!Y:Yl:·RS:EC::-=EF--F-E-e-fcc£:-{)c#.-;.:•(irn..:~-E-·l'IPL:o--y E-R 10--S ·· "J· H-T--E R E·S h " - SU CH · As : . HI s ,- P. E p u TAT ro N , . --T-HE . p u B L.;i C ' ·s 
. · tp:~=«5-'f• ._;_""£-Tce ~:~ ~H-E.!.,:E-FO Rt-f--...:'i:W HHl '.:,fi ,; WOR K E R:' ,s., --ft C·T - BE A R·s ·:, SUCH iR -REL AT !=UH SH IF-TO H I:5 JOB 

~ c; . .-:-r-u .·."R nro r:f:! '?:·.lf i ·1•( ' '1J"t.fSUi TA 8-l..''E .i:-,o R- "HI -S ·'-" WO R K ,·---::. HI S ··ACT·"'· •1 0 UL O BE CO !-IN CT TED in: TH 'THE 
iw-OR K-c::00 ·..cS-£E ·• R6=3--S-t"85~c.., 

t~ ,F 0-R ,,_:1'-·H E--'~ -f:-A-S 'O- H~.:.·:·: s.T AT -E O "-ABO V-E-·, -. .e:.f.-H E ·,· DEC-I S IO H , 0 F · THE · U t4 E Pl PLO n1 ENT .. rn SUR ffH CE 
. ( , P.E RL·s-,~ 0 A-R i> ~'~'! 5,i\.fl FF·:J :f¥t1 E o~: 

~ ANDRA ;-c-D -:- ,-,,-0,1.:coNNOR,0 '-':,Jtf-t> G-E ' 
, lNCURi;t:I N{.-! ,', 

ACK -L'~, -- OGG-r''"P-P. E 5-T=O i ti t\t,.,Ju D cr-t · 
fff.p fl lf.T-M·E tn~,~ ---
tAIJR--ANC £.:. '0?·4;.;"WR E N,f -'~l)·-G ~ c 

- - --•- !---~~--~~~~~-~~~...,C-":"~~ ,.-:-;- ".">~~-- ,,.- • • - ... 
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•-- - STATE:.,. OF· ARIZONA, APPEL LEE. · Y .· ELDDN ·£VERETT SCHOONOVER, 
• . ...I ... :\. ·;- .. -.... ~ ·- '. ~ ~~ . - ... - APPELLA HT . 
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·--~ ·: ... ,.~',.·. ,,-:-o.. - ,-· ·· · ·•. ';•-;..#,c. • .;..-~•.: .,•.:;,· ·No . 1 ,eA-CR-'468~ · · 

···couRT OF · APPEALS · OF · ARIZOHA, DrYISIOH 'OHE, DEPARTl'!EHT C 

..• .=.,, ... _;, ·.,•.: . ·. •· ., J_c,,;-:-•,., .• · .. · , . " '0 ·SL·l p . OP I H r·o H 

AH APPEAL··- -FROPI 'THE ·-SuPERl6R COURT · o-F MARICOPA CUUllT'i' 

~ - CAUSE No . ·eR-107908 

· T HE HO H O R A BL E • R OB E R r·, L : ·. MY E R'S , ,JU l>1l'E 

-· AFFIRMED 

t' --~·ROBERT K:' .co,ni ·r ·H /-'THE-'ATTORHEY GEHER-AL , .•,Br- UILLFAPI J .· S-CHAFER = I I I' . 0ll I EF 
£ouHSEV.' ·· CR JtH· MRi. - OIYl S 10·1PllHO . BARBA.RR ·A :-i ·JRRRE1'·T , ·· .. As·s-rsTRHT · °ATTOR HEY GEHE'RRL-, 

~T TO RHE Y S •TO't! •l:iPPE.fl EE i ·"'~OE H-J=K': · 

f-·· Ross· · P ,-·LEE , ··M-RRICOPA COUH ·TY ·PUBL· IC ·DEFEHHR, BY • JAHES L . EDGAR, DEPUT'Y 

PU·IIL rc . ..;DE FE HOER--,' --'A.f.f-011: H E~ ·.:. F.O R , An·E·L LAH fi,· f>H O E"tl IX :a' 

'- ··'O'CONNOR ; ··Ju-t>G~ 

, . · PURSUAH.T -TD THE TERPIS ·OF · A WR! TTEH i'LEA A.GREEPIEHT, El DOH EVERETT SCHOOHOYEP. 

ip err GU I lT Y · TO· A · CH AP. G E OF SEXUAL AS 5 AULT , A·· C LR 5 S '2 FE LOH Y , I H V't OLA T r-0 H OF 
~ R. S . ,. §§ 13-1401, 13-1406 , 13-701. 13-702, · AHD·13-801 . Hi THE OFFENSE : WAS 
·P~E~ OH CONDU C T ·ocCUPPIHG WITH ScHOOHOVEP.'S FlFTEEH-YEAR-OLO DAUGHTER ~ 

F0,LLOWIHS • HI-TRY ---tlF -·· J•IJDGPIENT -00F·-·G1Jllf-.- ··H£ · -W-AS SEHTEHCED TO THE PRt:SUKPT°'iVE TERM 
tlF 5£1/EH YEARS · JPIPRISOHKEHT _: ·:-t,JE .HAYE ' ···JURI SO ITT JOH OF HIS APPEAL F-ROK T-Ht 

•JIJMJl'IEHT OF -COHY ·tcTIOH -fltfD -SEHTEHCE .· · 1l . R . S . · 'S§ 13-4031 , 13-4033·. 

i--· · "Hi -: REFER EHCE'-S - frR-E ~f-HE :-esT·RT·UTORV · ' l>E·STGHATI OtfS • UHOER~ HE HEif · AR I Z OH.A CR I Hl HAI:' 
(:r oE, •0 , EF FE c'f-J V E··'0C~·B£-R ,_. 1iaf,::t9~,-

f' · .. ·~PPElt AH P Tf ltSf- · COHTEl!-l>Y-' TH AT - THE '· Tl! I AL·· ·c-ouP. T ' ERR ED J H OE HY I HG .. HIS · NOT I OH ··T 0 

io-E•P-O-SE·-"-0 E~ r :R n1 -fll ·.J 'T.'.ffE.S-5 ES''-'41.tfO-~---ff ff~" l! E F.\tS E-tr'i'.f o·· ·-SPEMC · 11 tl'H -'ff IN OR 1ft S RT Hl R HEY 'if' R J Olt 

it<i · ·f-HE··•:·s.: Fl f "£HC'1f ·llll· ' -ffrftlt I-1tG:.-:~:•'>T-tfEx'STR T E-,,,Y I 60 ROUS l Y 41 R GU E5 •T·H AT -·THE-~ 0 I 5 COVE RY 
f P.OV IS !OHS ; ,o p rl!·UL·E '-15 . -3 ·,'•,,Rltt:ES <'OF ·, CIU HIHRC:-PROCEl>URE, ·-AUTHORIZE OH LY 'PRETR'I AL 

~F.POSI T-IOHS ,··•AH·O , ffU·T ' OEP-OS·ff-1 OHS · ·Pl! 'l OR- • TO ·· THE ' SEHTEHC IHG •ltERI! !HG ;· ·· . . IJH I Lt WE 
ii> I SR GREE '·II t.f·H· ·-1 HE ·'.SrRTE -~·s ,::-.c .o H-T£HT ·J OH ; .-,~[ · F-HIO , HO ,v-I O L RT IOH ·· 0 F RPPE LL·R Hr' S ·. R J°G HT 

~il ·· t> Is COYER .v-A•t--H ·"'Tin:s.-•sT=t-u RT J~H . , 
--:r· 

k ·'DUR I HG '·THE-· PR£ P RI! RTf ·0-+1- --OF ,· f HE P 11.ESEHTE·H CE ·-REPORT ·'~ H TH E·,~cA 5 E, ·:'fi PPE L l'il HT 1 5 

~l t ·FE ; · ··Tff E. -11 OT H E·l! ·'-0 F·-~1'i! E• ""' t C'M " ··· 1. ·R Y-E~' " AN y .•• ·S'f ATE" E fff;S ·:r O · TR£ · RO UL r ~,,pR OB A'T IO ff 
!of.PA RTIIEHT :,.(lFf 1 CER ·wH I CH-CC-AH OHLY - B r ·--oE S CR IBED RS · [)Al'IRGI HG TO APPE LLAHT ''5 
icH RH CES ·F-01! '.-P·ROB:f!T I ·OH •:·.,-t,,:,-BR.51 CRLt:-Y-, ,. -S·HE . -S·ffl TEO ·TH'RT· BOTW- SHE RHO: HER CHI LDRE"H HAD 
iBF.l:H ···Ll-¥-OlG ·•·Nl ·•F·EAI! OF,r-'f'.HE•Ilt·-'t.-lYES ~11.0N·- THE ·oeaFEHO-AHf:T,' 8ECRUSE ffE •··HR1> R "irtrIClf 
if-El'IP-ER·o _,.11Hl>-';cRfl0 •'1,:0 TIFi' Ii y ·s l.C AL L:Y ·.,fl Hl> ·0 Y-E·l!Bfll LY - ABUSE O ·'THE" FOR ', "AH Y Vt AR S . ~s H'E 

EX°PRESSEO ; GlrE'AT ·'FE°f!R-· FOR ·:-ffERSE•tF ·.fll!f) '-HER '"t 0ffl LOREH"'·•I H ·t11E= t:VEHT -"°HAT AP'PELL'l'l!4 T 
~llUU) .BE····llRAH-T-F.,O ~-P.,RO·BRTTOK::-;. .. , -5.H·E· :P,EQUESTEO·' tfRX I KU" :J•NCARCERflT [ OH ->Sf' OR AP'f'ELLRHT i 

;-.. · :>'-·'PR IO Ft '·T o,·.,,'j: ff E"".S-€-ff T£H ·c,llf~E A-IH'M G , ·.i,::S UT -'ltf -TE R-, ·e: lfl-R V ' OF 7'I PP El L R'ln 'S ·. f' CT A, ·if! f S 

iAT-TOR-HEY·-F-1't:E6-•-,fl..,-".Mo·T·-J·OH.,..•~O~R ··-ORIIL Dep,o ·s-rTl'OM f !!. •~SEEKf~G · A COORT OR£1'!°R TO 'ftLLOif 

iH T l'f •• 'f.Q ' -TllKE .,, TH £°' 0 1>E-P-OS ·l 'T J..OH-~OF -"BOTH · APPEL LRl!T-' S"-''111 FE - RH-0 HIS 0-l. 0 EST ;,AUG H T~R, A 
is T,ST ER· OF'' f,ff£·,·Yf-CTil'l . ·'-"--l'.MF ·ftoT-! ·OH ··· c.oH:rR nu: 0 ->THE · -F·OLLON I HG RLL'£GRH O'HS " 

f· .COUHSEL·.c·AYOWALS --·[S'tC] 0 THRT ·· THE ·RBOVE :-.WJ'l'HESSES ··ARE t!ATERIAL TO COUHSE"L"5 
I ,. 'l'REPRP.RT-IOH >FOR ± f>t'.'FEHOAHT-~-5 -' PRESEHT-EHC!HG · HERP. ·[HG TH "THAT [APPELLfnH'S W:!FE] '·HAS ,. 

l
... ·. ..J::115(1t,IALLY ·· i;iRt TTEH - T-HE-.:COUR·f i,.H2 ··.11MD ' THE ·MR RI COPA COUNTY · Ao ULT PROB RH OH OFF I C-t: 

JAHl't -,fH - ·OOIHG -S·fl -•·ffllS- 1!AO·E •'fl·RHY- ·REPRESEHTRTIOHS THAT THE OEFEHSE · COHTEHDS -RR'E 

.. -:-• 0:-:: • -.. ,.- --,-.•~- .7· "" '-... • •"'l'• .. -;'••·~- :..,..,n,.,f'"~~ -~U 'f"•.~~~~Y;-'~~~...,..~ ~•' 7'·w!'A " ·' - . . J(c-~~~~z~---·•· 
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· ,, 
!OH-.TRUTHFULLV . STATE!>- ·RHI> PiiSLt:Rl>IHG TO '-THE COURT . Fl!RTHER THRT THE -SC[SISTER OF' 

ilttcrn1J · 1s -·THE "•OLDEST -ORUGftTER ·OF THE · OEFEHC,RIH flHO HRS LIYED IH THE SAME 
~nusEHOLD -W~TH J ~HE OEFEHDRHT J RHD [RPPE~lAHT'S WIFE] RHO CRH IMPEACH THE MRHY 
!ft t$1fEPR E 5 EH :r AT t OH 5 -' ·" RO E·" •"B·Y _:[RP PEL t ·R HT' s ··cw I FE] ~ 

1:>·-, ,··H2 <1~11v : -t.:£·T··T-EP.S ·-- FR-OH -RPP·El.'LRHT -~-S .. WIFE -ro ' THE TRIR[ • COURT HAYE HOT BEEN 
¼II-ICLOOEO .. J+l·-THE -P.ECORD • BEFORE · U5 ° 0H - RPPEAL ,'' . RHD - THE.REFORE HAYE NOT B~EH 
tnt1s IOEREO ; HI · OUR ·01 S-POSI n ·o+l =; 

ii'., ,. CoUHSEl ·:ruRTHER -:RVOIIRL·-S · [SIC:J THAT [YICTT"ft'S SIS-TERJ wR·s HOT R IHTHESS RT 
1o-F.-FEMORHT f.S .. icf'REt-fft HIRRY. •--HERRIHG - RHO "'·THRT ·[RPPELLRHT'S WIFE] TEST IF IEO RT 1HE 

. if>R-El·'f/11-HRR·Y·~-HE RR tit G·.·-OH l 'Ys..F-O-R·4HE•-:: u ti {TEI) · · P URP O S·E OF ·· ES ·T RB LISH I HG T RE L E'G AL 
i(;.IJ.MPETEHC .Y·- OF · RMOTHE·R~ O·ltUGHTE-R·-"f!"llO ·VICT-IN IH THIS l'IATTEP.. COUNSEL FURTHER 

iRY 'lllfRL--S- :'.i [S-t-C] -1lV :·-11 TTRCHEO ·· -AFF JOAYt -1'-· 01'-HRT- lfE[THER Ii I THESS 1~11 ll COOP ERAH I H 
~ IP!fl f .J MG -~ ·-¥·£·R·S O-+lltl =i¥ 1tT-E-R·V'l•£ II ¥ · 

,js,, , .:-THE ·•STR_l'..£·· ·.ru.EI) - fl -llESPOHSE -'-T·O' -TME ,. ftoT-IOH, ·' -COHTEHOIMG THAT THE C'P.INIHAt RUl:-ES 
(fp _;L-OIHH·G-sf'Ol! ·'--OR·RL- =• DEPOS-l··T-HH 0-·RPPLIEO' t -OHL ·Y -: TO PRETRI Al PROCEEO I HGS, RHO- WERE . NOT: 

iRPPL-l-CRBLE - .'..fO -PREPRRRT-10-H·· FOR - R··•SEHTEHCHIG -HERR HIG .- THE TR I Al =COURT ~EH I Eoee THE • 
.f!ltT-I'OH :,.g F ~ TH f --·.o e:·F EcNSE --'.B Y -'A· ·:·H 1-H-U T·E -"·E·H:r,RY + "'41 •P f-H Ou. r ·--e·o 11" E'IH=. · 

v :- -Ru·u :- -ts·; t , -. ARl Z·OHA -RUtE•S ·· OF .·CR I" I HAL •- PR OCEOURE , ·- PROV IDES I H PART RS FOLLOIIS ' 

""- -e-s~-,.·.·D·ts et-t}.S-tl·R--£·'+91'--0R-l>f:"R ' 0 F· '-THE ~.Co ttR:T -.,, ... .-.~ 0 H ~" o-n OH OF "'f HE ·o E F EH OR HT ~s HO II T ll'u 
iff!RT ··-HE >·HRS ' · SUBST R IH-IRL ~-HEED- = I ff .•.::rH E -·PREP-AR AT JOH ·· 0 F HIS C AS.E FOR ·.RO O IT IO H Al 

iMA-T-E-RI-RL '- OR ,::.1. ,n::oR -ftRTIOH ·lf-OT - •OTHERIJI· S-E · COYE"l!EO BY RULE - 15 . 1, - AHD · THAT Ht IS 

iiJ-N-FIB1-'E·'·•llf"T'HOUT••lHIO'UE-' ·HRRO'SHIP - TO OBTRIH THE SUBSTAHTIRL EQUIYALE!IT BY OTHER 
itl-F. l!ff 'S-;"' ·TH E ·' COOR T -T-H ; -ITS ~D-I ·S C R-E rt OH - NA y- - 0 RO ER -··11 HY PERS OH TO . NA KE IT=· AYR IL fl 8 LE Sf 0 
!!T.Pt . -:: .·t,HE .,-COU~T ..f!RY,, --U-Pll-H--flt£-R£-O-UE-S +---OF--•-fHIY -·P£RSOH ··RFFECTEO BY TME ORC>'ER.;, · 
l\lfl.CRTE ·.-~R -HDUF-¥ -- l-HE·=-OR-0-E·R"·- i -f: "-COP!PURHCE 0 -WOULO :1!E · UHREASOHRBLE OR OPPRESSIVE'. 

j_,o,:;..:RutE " -Hi .- 3. : AR I z OHA -· RIJtES- , or ·, CR I NJ.HAL · P-ROCEDURE , PROY I D·ES S: 

j,;,,=,;. . .ft-~•"--~YRI•l:flBI E·fTY . ·''-"'\JP•oiof - •"oTr·OH ·o ·F•0 • RHY ' P"RRTY- ··-oR "A lrlTHESS ; · THE C~JRT flfl·y HI 

ifT S -0 I SC RE T I OH · 0 RO "ER f .lf E : :£.I( AN I HAT I -0 H- 0 F ··· RH Y :-p ER SO H . E X CE P T :1 HE OE F EH O AH F U P OM 
loli-RL '· OEPOSI -T-t OH •UH DER .:.fHE' " FC'l -1, 011 I HG -·c ·r RCUl'I HRHCEs :, 

'ME -C E•-SSR-RY-.:_ ·ll-O"El!-UA.l' E-LY ··'·l-0 '-PREP~·RE • A· ·OE ·FENSE·OR ·I-MYES-Ti GATE Tl'C: OFFEHSE , T!'RT HE =HAS 
oin T >.f! -•,M .J-nl E'S-S·-t-R -f: r'"f ·HE-·-=P R-E-te l~t'ltR R'Y~ -+i f,fl R r M 6 ; - ·Mil> , .. l Ii AT ·Sf! E .· It I Lt:' -·NOT C 0-U PER AH: I H 
iGR AHT-l-H G ,-11--- 1>-ER-SO H R-l -- •1'llf £ RYN: W:--:-0~cf.: [E ltP HRS I ·S'-"'f!O O E"DJ 

:-!L'. ~:-·. 
- f ( 't 'f ·'' 'i , t- ~ ,,. , . r/ t~•. ~ :Ll"'~~~ = ,,-..-,,;..~ -l"'-f:p-0:Qp :1·-'fel o:N -._)ffffO lt-R ¥- -29,,---s! 981 

f?" · ~ ~~ ~~Yi?F"~.:"26·0/ -8=; ..::i·A-nz-.oH-·R -~,RU L::£:S-:'f.o.F :- C·Rl ff-IHA t :i ~P~OC EDU~ E -; :· PRO Y 1 o:r S : 
. -;, '.: ... 

~- :~ ~ -L-ft .;.7.:a.=:·~o:r,.F C~-»-o-F-~-~ee·.r-E-C;fT-&H·S-Jt-+.-~ R--t -OR ·-:·.TO > .. ·TtiE ·?-'1>ftY·_;•oF- -TffE -· PRE-St:HTEHC I tfG HEAFf.l HG::, 
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lH STflTE -v:· GREEH ; ' : 117· ARIZ. · 92·; • !570 P , 21> 1265 (APP . 1977), "Ol>'"IFIEI> 'JH PRi!T ·. 
•116 ARrz ..--587, · 5 :?0 P . ·21> -755 ·.(1977), "IT WAS P.ECOGHIZED THAT THE='RIGHT TO COlfFP.OH'f 
lf!NC, · CROSS-EXAPIIHE:- -TP.IRL llITHESSES GP.RHTE·O BV THE . SIXTH llH[) FOUR·TEEHTH =' A"END·HEHTS­
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NEIi YORK r ·" 337 - U . S:: .• 241,. o69 · .S aCT: 1079,· · 93 -L , ED :- 1337 (1949) . IH STATE - v . 

Mllli •!Ell: r ~-1:-16 ·- ARH ·-:-·'-564 ·• ·· 570 ·.P . 20 506 (APP . · -1977), IT WAS HELO THAT A · OEFEHOAH'T 
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;i: ouP.T. -' -.:. SrRH> V-,r' MOIICR\I0 , -• -115 ARIZ. 274 , -564 P --. 20 1241 (1977 F. ~JE ~o Hora.: FIHI' 
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itff RR I HG -S.S~fR k-t ·;;.H,O--f ,+:9 E-CHE l,,-1) ,~>u:flT I L·- ·-TH E"-' ¥ fl ·R-T· l 0£ S " -H RYE -HAO - RH -0 PP O R:f UH I T·\1 -"T O , E,< R '1 l H'E 
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' INTROOU-CE - -AHY- ·-P.E-t: IABlEC;,,, IH' t, EVRHT -·' E'VtDE-flCE, ·-tNCl.UO!HG i'fEARSRV ".SC- I~ · olfOER ·TO=' SHOll 
!fi r,- r,R AVRT-t MG- OP. .· ,nr lGR T-tH c;.:::1;1 R-C·Ulf ST R II C ES ; cf .() · s HO II WH I' ·SEH T EHCE · SHO U-l'O --HOT· 8 E 
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!ERRED -•·Hf -' l>E -l!Yf·"N·G-·~"f--HE ' TAKUIG -~·o ·F- -;A - DEP-OSITIOH, '"·"IT ·- IIOUl.D BE DIFFICULT..,-, T!J F!HD THAT 
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;,-.·,c,:Ap·p ·e:L'tAHT •.·s.·· SE"COHO-"-' ll'HD ' -FI HAv: c.011-TEIH I o ·w · IS THAT' · THE Tin AL COIJ·~T ERR'!:() I II 
f'fv!IAH .6 - -TO '••ADV-[-Se:"Hl ll--< OF~'...fHE 'a::.'l.coHSTl-TUT·I OH AL-- RI GHTS 11 

·• IIH I CH HE IIA I Y"ED BY ·'PLEAD'-i HG 
iG11' tt -T·V',:•.'.flS-·..:t1EOU I RED " BV-·- RU[E .:!:;;;'-':·2(.c--.)..;.:i.,.• -·HE , P 0-I HTS- -•SPECIF I CALLY TO· THE FACT THAT HE 
41As·=~HOT ORAL-lY--<-AO-YISEO· ,'JH-R-T -- .ffE ---ilAS > GIYIHG UP =THE ·RJGHT TO HAYE TH: -=STATP SECURE 
f!::eiUil-RK-Jl'f DUS c:JllRV-,·,y ERl>':l'C!f-='O F--0 ~6 U [ t. ·T0·, JHI o- ~·'11tE · , R-J G H T---T O--~il AYE THE PRO H ~ UT I O"H PRO YE 
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!'~·.:,-BEF-O"R"E -•-fH;-ctp;,--1-.1.f':G <· R- ' 'i'-t"E·-A·~FL GU I t :f .y- --·· oR < HO -CONTEST,' THE COURT SHAL-l ADOR-ESS ,HE 
~ -F-F'-Et!DAH-T- -'- PERS-~MA·L-l.Y ~-l--H -'-OPE-H COUR-h ·• f •HFOR" ·IHG Hitt - OF AtlD OETERl11HJ HG THAT HE 
~NI-DE,RSTA-Jotb'S,,~ E "-"F~l 6'1i-Hf-G":_;_ 

E•=--~:c·.;::.·-·_,;;rHE'-'"·COIIS-1=tl-tH-l-OIIAL • R-lilHT-S --WHJ·C-H • HE- ·FOREGOES ·· BY !'LEROI HG GUILTY OR HO 
i;.O-fofJ-E-H -;•--i H-el.-:U» H-li-4t-S• .a.R-.:J.·s; H-1'----T·-0 -•4:-!tUH -5'E-L 0 --I.fC-~ E '-"-IS'- H 0-T -· REPRESENT E.D BY C--0 UH SE L; 

ia--~-,THE --"..-COHS -T-t:--T--U'T-t-:OH-AL·l'-R.ZGHTS'-'-•·• "EHTl-OHEO -•[ H THE RULE ARE REFEP.EHCE·s TO 1ffE 
iREllU[l1EIIEHTS: UF S: B:oyr.1H-"-V c---AL·ABAP1A , 395 " U . S . ·238, 89 S -'--CT . 1709, 23 L: ·.ED . 2o · 274 
i(·.t9f; 9) -~ · .-.,.{) H o·E R" •B-0 Y 0 -H .;.!: A: ·c R I tt I HAL · &E FE HO AH :r· HEE O · BE · I NF OR 11-e: D OF ·o H LY HIP.EE· 

L : . .c:...:::-,.a:=-..,:c.._ •-..c~0--~~'--·~ -~:-. SL-lP ... Qp I H-1-0 H · JR H LI AR'¥ 29, . 1981 

iRTl';HTS -WHEN -Ell TERI-HG -Hr ·s -PLEA,- 'NRl1ELY, THE PRIVILEGE AGRIHST SE-CF-IHCP.-Il1lHArtO W, 
tr ff F·c iH G HT TO . A JU R Y ·r R I AL , ·-· AH t, 'f HE R l G HT · f O C O-R FRO HT R l S AC C USER S . :-7-T HERE FO RE r 
if H F:-S·E~ -f!P.£~4"-·E -•O lf-t"\C q H R·E E'---IH-6-HT S-'"-11Hl C-H -•· . .ftU ST- -· BE · ,£ X PL A I HE I) l -H ORO ER T 0"' I HSU n: 
,tn·NPt.IfHICE · Wn·H -RIJLE -17 . 2(cL - , ST-flTE Y . ·· TI -ZHAOO, 112 ARIZ . 156, 540 P . 20 · 122 
1(1975); · - STATE ·v·. •MILLEl!, ~- 1-10 ARlZ 0:=-" 304, 518 P . 20 127' (1974); 0· SrATE ~-V. AP.A"HOA t 
ii 18~· AR 1 z·. --2L =574- - P . 2o . 489 . (-APP ,c.- 197-8 > ~ 

:~::.; · .· iitR---tc-"'f.CTE·ff~-t.-£.fl,..~~EE-llElll' -•-<..,.H -J-Clt -'~R -S--~-s-1-&H E,o ·OBY. l>-E-F EH o ·A HT, ·w HI CH · HE-- ACK HO ll LED G H 
; • · i 1t~RD-iHlf?;_'-flH'l> -'~H I -CH - H £ '..' :S-fH-0.:;-.f HA T---·-H IS •-fiT-T OR H E\h 'E >:PL A I HE O TO H Ill . THE" TR I AL'= .TU Oli £"'. 

· -ft·}.: a,1r.1=:"!A>t-~-ki;:~·p--1>e-t4f.-'!Hl'- •-t'·9Ht·E-11"N-l'-Gc.,:K:rs·.•p .1nv·1-tc ·£G-E ·=Ho-T ·· ,ro ~TESTIFY · RHO - u, RE"iHH 
: :~ / (-:. ts-ff c-if'r4---ril -f.5.,.,;_R rO-ttT~C'fl)'~l!-1~.r--R nu;,~8--¥ ~-1-0 P. 'f f ' '-H f.-s ·-" P. I G HT -'=T O ~BE ·R"E PRE 5 EH H: D . .fl Y et OU HS E~ AT'= -

-· . ·:,.:· !- -. IT-R'+f!.-t: '.fs!.flHl>.:.ot1t-S-0 : •R,J1:lHP 0fO -'-C·OHFR-OHT-=-AHI> · CROSS-EXAl1 £-HE AHY -111 TH ESSES A GA £'HST H"l" . · :ful~r _ _ :::::~:;:;~:;~~=-=-:!l)<--C.ll,E·-·4Hl fr-£ R HOOl> ~ H-l-5 =--R l G HT S --·AH I>- - HA I) -· AGREE D--f 6'-G I YE HIE" . U'1> _ I w 

f: · ;_ i?: 2 -HAV Hf-G..C:f' O'Ulf 0 -- ff·O -<£ R IHlft-'t--" IIE • -A FF l RN :r HE .--, U D G" OH ·OF - C·OlfY IC T l ON -=fl HD THE SE H Ti£ H C Eee , t 6ANORA --D . - -O!'CONNO~• • .Joll9l+' · 1 
.,-_. · {;flNC URR I-NG-,-;:~ 

t.JAO< ---1.-;£, OGG-;--"h ~S-A).J.if.G-O-.,Jo-1) G'E ' 

aDE PR'l! T 11·E 11,-,-:(; ,.-
~.' t.AURANCE '-a"J'.,,,,-,IJREN-t '"-'JIJ$G=£-· 
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-. 
·.~,-·. · STATE OF ARIZONA, APPELLEE, 1/ . GAIL (TOBY) MORGAN , 

,_ - --.... ' ., ·-;,--_. ,;,_,.;., , ._ . . -,··•"" ·~· ,App ELL A HT ; 

-~---,~· . .... ····-: . ..:..:;:·-·"" ~ :- _-. --~· .. ,.._ ·· -- -=,-: No .. - 1 CA-CR 4474 

· COURT Of APPEALS OF ARIZONA, DIVISION 0HE DEPARTftEHT ( 

f-· -· . ·- -~--- -'-'· . •··. ·..=,•.·,·• •·••-'· '-' ,,. ;'.. ·' · •• · ·0 ·-·•SLIP ·OP I NI ON 

'FEBl!UARY 10, 198 1 · 
l ~. t .:-.· ·AH APf>EAL --FROft ..... THE ·· SUf>ER I 01! COUR''f ·Of -MA-R-lt:OP·R'"(OUH'TY 

} ~ ·· CAUSE No .. , CR-107rt7 

i 
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•!'- .. _:. 

· 1 

.;; ___ _ 

I 
. t · 
· ; 

-. f 

;_\ Ii, ... . . ~ 
:•-" 

I 

t 

· ·.· ·· 1 

· · 1 
.-.-- i 

t:.; 

=:•"'"; ~ 
- ' -· .. :i 

.:.:·-. i 
•'-: i 
.. -~- ; 

t · THE· HONOIUt'liLE JOHW'° H : · SEIDEL, JUDGE-

• -·"~FF! R-MED 

f- ·· ROBE·RT··K-.,'-, Co·RBI ·H ,·:THE · ArTOR·HEY · GEHERfl[;-; . Bv: I.J I LLIAN J . SCHRHR IIL CHIEF 
C·o UH SEL ·;-.;.c. I N•!-ttRt ·•·-ftt ·Y·I '5 f 01I ,:"·BIi RB RR flr-A-• . .,__--:I RR ff TT , ASS'I ST RN T ".'A TT O ~HEY GE HERR L ,= 
~T TO RH.E v·s ' ·f .o R .:AP-FE 1:l E E-.- •:·Pif OE lt'I--X' . 

·· •-··-··-:-•.- ,,..,,,.,. .. ~, •·:··'···, . -.· · SLIP 0PIHIOH FEBRUARY 1 0 , · 198 1 

i- ··-· THEODO .R E {;·f ".J R R·YI , ··"ATTORNEY f OR APP EL°L RITT ; Sc 0-T-T 5 D Rt: E . 

'='· O'CONNOR."- juDG£ 

io- ··- APPELL RH T -ii AS -· t: ON Y I CT ED O F" 0 HE j: 0 UR T -0 f ·RS SAUL T W ITH A DER D LY W EA PO H OR 
· ~GEROUS - IHS-TRUPIEHT - J-H·---Y fOLATIOH ·oF -,A . R . S . · -=!i§ 13-1c03( A )( 2) · AHD -13-1204(A ) (2) 

~HD ( B);· ·f'OLLOlll ·HG ·'·R ·T~IAL BY -JU 1! 1' . · SHE 1,rns SENTENCED T·O SERYE · FIVE YEA RS IH 
1HE ARIZOHA STATE PRISON . · S HE TIMELY FILED HE R HOTICE OF RPPERL RHO RAISE S F l YE 

~~SUE S - FOR OUR CO HSIDERATIOH ' 1) WHETHER SH E WR S ~HTITLED TO IHSTRUCTIO HS OH THE 
if:I F FE HS E S O f T H R E A T EH I H G· · 0 R I H T I ft I O A T I H G , · · A H [) E H O A N G E R 11 E N T , R S L E S S ER I H C L U O E D 
'OFFEN S ES OF ASSRUL T ; 2) •WHETHER SHE WA S DEHIEO A SPEE DY T R IAL ; 3 ) WHETHER ·THE 
'PROSECUTOR I NPROPERLY . COftftENTEO ·UPOH HER . REFUSAL ··TO TEST I Fl' I H CLO SI HG RRGUftEHT ;' 
14) ·WHETHER •· -f HE ·:-p-~o SECUT-OR · J·NPROPERLY , fl I SSTiHEt> · THE''" EY fDEHCE D-\IP. I HG · HIS 'CLOS I Hil 
P. R GUl'IENT ·-·RHD "- THE..,.. c ·ouR'T ERREl) ·:·1H · fRILfH.G · TO · PR"OYIDE ·' A"" CUPATIYE lHSTR11C i !Olf TO 'TH"E 
l;t!IRY ; ·. -5) - ~HET .Hn '·,.rH E"" ·l'RIRL C·OURT·· £RRED ·" ·IH · ADl'tITTIHG IHTO EVIDENCE 1t-·' PISTO( AH D 
!B lll.L n-s •e,f.(J-U·HO >A T'~'l'=ff E "',S c ·E·lfE ··'--0.f .. f ,n,.-·o f F E"'lf S E 's= · 

f-=:-•'T ·llE ·~T'J! I At: ~·TES cf f-flOH I'-< --~ E VEA l S ·-' f .H·AT ilH' MR y -• 5. ···1979 . · PA l' PIRKLE, ~ 'A II IT HESS Ifi T If E 
t ·R <;E ; '-•·y TS•t •T Eo ··-JE-fl NETTE -- SCHUE R ft AH . .- .·-Ms : .sc HUE RN AH · II AS · A f R IE HD OF "·11 pp EL t ·R HT RIil> 
.i-f\S- UYI·+!O-->--f. ll >A:·· RE'-HTAt -- t/Ni·T •· ATTRCREt> ' 'l'O • Af>'P.EU.RHl,t,5 -·. HOIIE : 0•· IJHEH "MS . PI-RKLE 

I- • .,.. ....... ,,.; .. ,_,.,.,, .,,. ... ,, .-.,~ . ...:.·h;.;, .'· .. 1- '):-~•:•SLIP OP l H IOH · FE BR.UR RY ··10, 1198 1 · 

iARRI YE() ·:flt .-Ms ' .: Sc·HUERliRH'S· ··RE·S I DENCE. ·- APP ·ELLAHT ·"WAS y ISIT I HG II f'l'H Ms . :s:S CHUEP.-ftAH ~ 

SHE · LEFT . SOON ·-AFTER -·Ms :- ·Pr RKLE' S·· ARR I YftL .. SOftE'TI ftE . AFTER "If>H I GHT .=As Ms ·. 
PIRK LE ··RHD .Ms : ·~ScHUERftAH WERE .. WATCHIHG ·fELEYISI-OH , Ms . -PrRKLE-- HEA R t> MS ." 
6r.HUERl'1RH'S •·· OOG St/O·l>EHLY • BEGIH ·· BARK I HG ·-IH THE BEt•ROOft. Ms. PIRKLE WEHT· TO ·THE 
iaFOROOII WIHDOW AHO · OBSERYEO ,· A ·FIGURE -S-Tl!HDING "'OUTSIOE 'i . As THE f1GUR"E REYERLED 
it -TSE LF ; ' "15 : ·••Pl RICLE •COULD · SEE · l'HflT ·· 1 T WR 5 THE · R"l'PELLANT RHO THAT SHE""'"· WA S A.RftEO' 
~TTH A ·GuH ·. ·iAPPEl[AHT · oE·ftRHDED TD · SPEK ro · Ms· . . SCHUE'RftAH . MR. PIRK"LE TE 5', IFIED 
<A T<·,i' RI A L,·.sT HR f , .. S·.ff E- ··RE FU 5 E 0- · ,TO · fl LL O II ·MS :-, .. $CRUE R ft A Hee TO CO l'I E TO THE ·' WI HD O II AH [I f ·H AT ' 
i5 H le '·COH TI HUE D·" lO , S PER K·> W·J·TH·,·.-flP P Ell AH T •'F-0 R·· RP PRO>< I ft AHL Y 15 · l'lf-HU TES ..,~ Ms . . .p IR Kl E 
if If RT KER . TE·"S•T-f.f' t-E•l> ·.cT H R r-:• A f!•1''£1:l.<R II T- ·:r H R·EA·t E It£ 1> '· TO · US£ . THE iru H UHLES S Ms . -':-SCHUE RN AH sc 
icAl'IE TO THE : 11111oow -:-C, AF-TER ·· OENYIHO -·•APP·ELLflHT-'s OEt!RHOS. Ms . PIRKLE TURNE D FRON 
!'f·HE ,· WI Hl>OM ·RwD ; 'f0(! 1(' -. RPP'f!Ol<1°ftR ·TE'L-Y··; .T1CO ~'S'TEf'-5 Tll-'--l'HE -01.lORWRY Of ·THE i!OOft WNEH SRE 
ti E IIR D :.A-• GU H :C-8 r :1 H'O·'"'-F I R'E &=', -< 
. . . . 

t 
£ ... ·Ms ·. · PIP.~LE-'-! flHD ··.Ms ,';:-sc11uERftAH CALLED ·''1'HE - POL'1CE , ·Ml!-0 INYES'TIGRTE lr THE SCENE 
"H () · DI S·C OY EREO . ft ,, 8 t/L t.1(t"'::tto·L·-£·.~0T H"R OU 6H ...:f HE ., w I ·HD OW RH D ·-SCREE H tt·E AR T lfE PL RC E 
""PEL LR HT . ~RO c·e £·£.It:·' S ~:;:r l,f 6 ~ ·"•> Ac CD RO I HG ·TO ·· f HE ·111 YE 5 TI GR TI HG OFFICER' s · TE S T I Pl OM Y 

if!T ··TRIRL, · A -BULLET .. , ·APP.!fR°i:°-IHLV - EHTEREO ··THROUGH · THE •·•JIHDO\J ·-' IN FRONT OF •tHICH 
lRPPELLRHT • IIRS i' STRHDIH{,>-~ Rlffl E><JTED THROUGH A SECOHD ·• WIHDOII IH THE .~ BEDP.OOft . THE 
IOF-f".ICE·RS ·RPPRE·H·EH0:.!'1,f.f!~kLLRH-T · RIDIHG -:·f! BICYC·t .-E IH FRONT Of HER HON£. T!t'EY ALSO 

" ~ 'f°OUHO A PISTOL···WRA&,&l•.4 ?H · A·· TOWEL' IH 'lt · BOX OH" R CLO.SET SHELF JH A 11EORO!l1! OF ."T HE 
. . +ll)USE · MHERE ·, RPPF.1..1!.1t!t't!;:~ilS L'YIHG ., · FIHALLY, . RPPEL'tAHT TOLD THE Ol'FICEP.S" WHEP.E TO = 

.,,.,.,. ,. ~-~·••-:"'• ·· - •- ~ .. '- ,..,_.__.,. _ _ ~{:=- ·:~-. ::· ·":;..,.<T:~r."•~,..._(!.&W _ +: . . t C-'e':':""._. , .t ., .l ..... IC ,.,,;.., µ >CAl 'v't:e f._ $ J,,,. :)r .,._ .JLM .•~~~..,.,.....~ ~ -;-:-· 
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iFIHO - SOPff -- BULLET-s -- WH{ ·CH ,-s·HE --· IIRO DROPPED RHO WHICH WERE r ·DEHTIFIED RS '8EIHG. OF 
ii H E - 5 R t1 E · CR L fl! ER · R S THE GU H ··F OU HD l H THE B ED RO O 11 0 F 'THE · RE S I DE H CE . . 

+- · •. iNSTRUCT-1-0NS- '.ON THREATEN I NG . OR INT.IM l DAT I NG -- AND ENDANGERMENT 

,. · FOR RPPEL-l..RHT'S - FIRST? CLAIN OF · ERROR, SHE ARGUES THAT ~ THE TRIAL COURT ERRED 
it H F- Al l I HG : TO -·f HS •T RU CT -, :f .If E- · J IJ RY·· TH RT· l HE O FF ERSE S OF· THREAT EH I HG O R l HT l ltI DA Ti 11·,:; 
~A R . S. § 13-l202) . RHD ·€HDRHGERIIEHT (A . R . S. § 13-1201) ARE LESSER INCLUDED 

~FFEHSES OF · AGGRAVATED ASSAULT, RS COHTEHOEO BY APPELLANT AT TRIAL. ' THE ~RIAL 

tr.llJRT REFUSE~•~T-0 • GII/E· -'E -f ·THE·R ·OF ~PPELLRHT'S REOUESTEO IHSTRUCTIOHS RHD G·AYE <rHLY 
~H IHSTRU~TIOH - OH SlftPLE ~ASSRULT RS A LESSER INCLUDED OFFENSE OF AGGRA V ATED 

it!~ SA-lll '1"-. 

1-.'·--· 0uR · OISC0USSlOH - OF :1Hl·S '' ISSUE AHO OUR · HOLDING ·,· 11EP.E·IH '·IS LIMITED SOLHY T!l'· !HE -s­
foFFEHSE· CHARGED- -f-H fHiS-·C·ASE ; ·- HAl'1ELY ·: AGGRAYATED ASSAULT IH YIOLATIOH OF A . R.S.c 
;§ -13-1204( A) ( 2-k -:.:-: .. •hlE ·0 & 0 .··110 T-'• A DD-RES S -·-T HE - ·1 S SU F ·O F · 11 H E--T HER ·E HD A "I GER N EH T -o R 

'f.lff:RERTEHl·HG -OR ·'.J.oH.Ttllll'>AT-Hl·G .- IS -·· A '·LE·SSER ,.IHC·LUDEO · OFFEHSE'·' OF EIHIER Sll1PLE 

iR5 SR ULT·· -OR .<·R G G R··R-¥R f EP.·• RSSAUL•T- ··-·R S·- OE F !· MED · 8-Y·- ·R HY OP-~ THE REIIR IM I HG PRO I/ I 5"·1 OHS · OF 
~ · R ·.-·S :-··"'-§ 0 13ft-1203~ 0R 0 <tlbR-~S. ,--:..-:~ -1 ·3-1--204-f~ 

,-.~- -cA ~:cR-l N' ·J M'll-l..~·E F-E·ff·t>-R 11r,i ;,.l'~-'E-H-i-l:f L~E~O "'l'H S-T-RU CT IO H'S : 0 M RH'i' LESS El! IH CL U [IE D 

.~fFE·HSE•e· oF "-,T-IIE~~F-f"-EltS-E'--'C-lf.R-flGED- · ilHERE ···TH·E ~ E·YIO-EIICE ·•·:S-o(JPPORTS· THE · GI\IIHG OF SUCH RH 

L ;~-3~<·· ~:.'.,_:,~,..~~<S,~"!i'.!~~~ ti.t p;,:Qp f H' f·O H ,ff,£ BR U R"R~•· i O ; •:sci 98 t 

it H5T·RUC T·I ·O-H ·.'-""'~ l'·R T E "'.Y f·~DuuR 1+- ; -' 125 -AR I ZT-- Hl4, ·· 608 P .-20 ='-771 C 1980) . . -a'! As o HEH s E 

its LESSER '0 tHCC:-UOED · -.WHEH 0 TflE ·GREllTER OFFEHS£ CANNOT ·BE COPftl!TTEO "" MITHUUT 
it!ECE-SSRRft:.Y··.i-CO""t-rT I 110·--·TIIE ·' tESSER .·.OFFEll"SE : "·· .J-o. · RT ·195, 608 P . 2D R•T 772 . ' THUS , 

ii F.-" f HE · ·OFF E.M S"·E ' : ·1u:l:)·EGl: O'-: T1):,2, BE-· :~ •:-.st E S·SH! "·OF Fl: HSE , ff R~ ·-R H 0 ·E L'E:-11 E !IT tH - ADO IT f'O H TO -11 MD ;, 

isF.PRRRTE c. fl~Oft · THE· >Et:EftEM·TS:"-OF·· T ·HE OFFEH·SE ··HH ·ICH ·-·IS ASSERTED TO aE GREATER· , IT --· 15 

tl OP .A 1. ES 5 f J!' .>; I 11-C LU DE-I>- · -"f-F-E"tl SE=¥ 

F · . ,T ·HE t!OES:f!OH--00F ·'~HE ·l'.lf£R • THE - ·OFF·EHSE·S ·:'oF THRE!ITEHIIIG ·'·oR IH"ril1Jl>ATIHG RHO 

'E-NllRNGER'1E-HT...:::RRc"-"·'t:°ESSE·R·•ottl~1fDEr,--1)F-f-tMSES · OF · AGGRAY·R·TEO ·RSS'Rl!L T 1-5 ,:.: 0HE 0-F · FIR-~T-· 
if.P!•P~·ESSIOH •• t'ff o>-ARI ·Z· OHA . ·-::.-'.f'HE HEIi STRTllTES tiEFIHIHG-•· ·THC!SE · OFFENSES ARE B-flSED '·OH 
FfHE ·· .iooEL - f'€HRb·-·CO ·OEr ·-H ~. 21-1 .-·2 -'lHROlfGH -211 .-3 . . A : HIJl1BER OF - ST·RTES HR.YE S !ti! LAR 

i5TATUTES : 0 •"- E ·F6 •.0·,-,;..-0-RE-G-O-ll •• REY,ISEO - STA-HITES § 163 . 195; NEW YOR K PEHRL "LAM § ·ci20 .. f'.0 ; 
lfFXRS PEHRL CDl>E ··§ · 22 . 05 .- ··· HowEYER , T!lERE '" RRE FEw ·-.c-ASES FROP1 OTHER JUPISDICTlOH!f 
filO()RESSI HG q HE .: f-SSU£: .:, ., ' -SEE ,:•: 1fOWE\IER, : PE·OPl:E Y : · MILL·ER .- 69 Ml SC . ·20 722 , .'330 
N -Y : S .. - . 2o · 925 ., (-1SJ72) ;. GRLLEGOS - \l . ·-STATE; 548 S . W. 20 50 (TEX . CR . APP . 1977) . 

~ .. rnDANGERi,tENl' 

1-- ·•· :!A -PERS~.>: 'CO-" ·" - I -TS •·E0IIORHGERIIEH'f .-.. 9y · RECKLESSLY · £HOAHGERI .: S RMOTlfER P!:P S OH WITW · 

ifff F. ·,--su e·s·.f AN tt Rl:-"-R-t'5-J: ',;1)F--"'·T" III-HEH f. ·." 0 Efl TH • 0 R·:PH Y-S 1-C IH;-.:,t HJ UR-V . ·~ .. A .·R . S. · " °'§ 

ii::1-1201 {A) f"--1"•.,if.H E-~ -.c ·o,iHE-ll ·T S ..>: OF·q· -11-e . CR 111 IM R l .. Co DE · Co" 111-S s IO H I HD IC RTE . THAT - THE 

j().f FEflS e:;s--s1H" P.1'-Eft:E1t:r .5 :< f.H e:,,-[ flil .·.g f"'-'" C-R r ti f ttRt-•,-flT :f·E 11 P T.,··B v -, R O O I HG -R PRO 1/ ·I ·S IO H Sf O'R 

~ F.'CK-L-ES 5~ -M:<-l""t-OKS ·,""•: i AR I to-11-R .-, Ru• rs E[l''Ci! i ·-tt-l ·H A L •-C01)E·~:C:o H lofI 5 5 ·r OH 'REPORT -- 11 T t34 
!0 ·975) ;,.~. '. 'rlf"E .<s:t R"fU•T-E !. { s -~ ES·I G HE[) ~ T-0 · co vni 11 5-1 T·UR"T I OHS -NHER E Hl E ACTOR' s 
iRF.CK'l..ESSHES-5--' EHD-A·H-GE-RS" ' RHOTHER'- S" WEL ·L- · BEIHG ·WITHOUT ·tHE ACTOR 0TECHHICRt.[Y 
(I H.TE IID·I H (i ,=tJ R_..: -IC-MOW-E II G-'Zlt E· -~l s·,·-& 0 I HG ' SO- :--u. • R-.0 ·•'(;ERBER , siCR I 11 I H A"L LR M OF - AR I Z OJ,! A AT -4 63 : 

i(: t-978)+ :· '.4·Ac C·OR 01-lHl··'-T O·."T ·H£•-Co Pf Pf l S·S l ·O H ·, •· co HD UCT-\·. PU Mt S lfR BL E u Mo-ER TH E·-=S TR T U'fE W 00 [1) 

ft· tf cto \JC>E SUC~f-"11C"N·cQ ·HS '> R-S-.-• .!.',REC·KLESSLY , IJ.fSCHRP.!i"-IMG F ·IR-£RRl15 HI PUBLi e' , POHHIHQ 

!FT RE RR Pl s-· fl T· ·- 01' HE R·S ,-.-.,;-0 B·S T RU CT I HG PUBLIC c HI G HI! A Y S · 0 R A 8 ANO OH I HG ··LIFE -Tl! P. ER TE HI HG 

le o I-IT A I 1-1 ER s '-11-H l.C ·H,~A RE 141 t'.-T·R RC T •1 \IE . -TO .,c HILD REH . "···AR I Z OHR REY IS E O ·CR I t1 t MR L (;.tJ DE 
fiMJSSI-611.sR E-POR.f ·-,.l!T'-'134-" ( -19-75-) f- . .-~.fT-- -l -5·· 'THUS CLEAP. ,·-- l!OT·H FROl'I -A · READJNG OF ·"THE 
is·T·-R-TUTE ·~R-II-O i cF,1( 01t-·,:_T..flE ~ C.0-flft 'JSS·IOll !.S : :co-11"~1tTS ," " TilAT · ONE - OF THE ' REQUIR;e:O ·'ELNIEHTS= OF 

$;-II DR HGE R !I Eff"F _;.;f,s •;-::r.·11-RT ·;•,-.H E-"" V1-C T-I fl · H U-5 -T --=8E,_,p LACE O '-"I H··' R C:f URL SUBS T-A MT I .AL · RI S'K OF 

tf•Pt"I HEHT~·~Efl.T-lt=O·R-• PH\IS•l ·C-RL~:._IHJUR.Y · . . ~ TH.£·RE ··"-IS "-M0 ·- ·RE·OU JR EftEHT ··T-HA·T · THE -'Vl CT IH BE 
ti W-AR E ·-O F~; ·'l'tte=,-oe,off.l) ~t:·l"b•O-f'--4 -11 e,::-r.fi CT ()-P.C,-.· 

!e. ;=.- TflE ·· El..-EftE·•N f-.~F-'-'-RG-G.R-A-¥--R-T, EO ✓RSSRUL-T0=-WH I c ·H - ARE •-P-ERT I t!EH'r TO ·"TH-r~ · CASE< ARE "SET 
_,flRTH HI . -A / R /S--..,...,-,·: !i c l.3-"-1 ·203~) ( :2) . 11 ·110 "" §· 13-12.04(A) (2¥ . THE\', REQU!lf-E THAT THE' 

iR·r-·TOR · JHTEHT·IltltRL t:·"V ; 0 P-L-Ac,t; 0 ~'i RtfOTltER -:pERS-OH ·lH ··"RERS-OlfRBLE:• RPPREHEH-S[OH O'l' I111'1J ·NEHT 

ipHY5·1CAl °'" t ·H-J-UR-V .. ·, -U5fH6- ''IWOEROLY - ilERPOH ··OR OTHER ··ORMGEi!OUS ., fMSfRUl1EH1" . A =O ERDLY·· 

INF.RPOM···IIRY ' ·SE-·•RH >- IJ.Hl·OR.f>E'.O ~-GUll -:--·:-. A . R . .$ .. · :,,..,:§ 1·3 ~ 105(9) ·RHO ( 12) . ·· AGGRAVATE!> 

iR <; SR ULT·-· PU Rs IJ.R-H f ,-~f (l""-A,:.c.R +S- .<ct.•~~ --"13~1204.( A H2) l'1 A Y•P . T-H ER E·PO RE , .. e-e.s · co H II I rTE D 8 Y 

ilJ<;JHG 0·AH UHL- ORDEI> GUH ;·'-·•RHD- 0 ·!T · lS EASY •·· T-0 •IIIRGIHE SJTUATIOH-S··.1-l{ · MHI'CH THE·-' ASSR~JLT 
icn-OLD BE --con11.HTE[) .·WITIIOUT·•P-·lACIMG , fHE ·VJCTIH ·IH ·'l!CTURL RISK : • ' -THUS , I'T IS HUT A 
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~ 
!NF.CESSRP.l' · ELEttENT · -OF RGGRR.YRTED ASSRULT THRT- THE 'YICTIN " BE IH RC .. TUAL SUBSTRHTIAL 
'Rf<;K OF '·IttflHIEHT ·-1>EATH .,flR-- PHYSICAL ·-lHJ·URI' . ALL THAT "'- IS REQUIRED IS THAT THE· 
iY~CTit1 BE · IH -RF.'·R50NRBLE -·-APPRF:HEHSIOH - OF -·PHYSIC·RL IHJURY . £HOAHGEP.11EHT IS 
;r.Hl".P.fFOP.E ··· HO-f --R -l:-El!iSER-0 -l·HC~Ul>-ED OFFEHSE -:COF --AGGR.RYATED -fl"SSRULT ·'·RS DEFINED I•H 
A R . S .- . § . 13--1204(--A)(2) , · RHD- APPELLAHT ·-·WAS HOT- EHTITLED TO "RH IHSH!UCTIOfl OH ~,HE 

;o F FE HSE ·-0 0F · E HD A Hu E RN E·llf ·, R 5 -- ft:- l:'E 55 ER -· I Hc--l; U D ED O"FF E 1-t-SF-. 

,, -THEREATENING -CIR :. INTIMIDAT1NG 

i -·-- APPHLRHT -:..flR-lilJ.f;-5 - A:l>-0-1-+-t-O-IIIHLY - l-HA+ ·- SHE; -~AS -EHTlTLED TO A JURY - tNSTRUCTIOH ·' OH-
i'.fHF. - OFFEHSE OS:: -~T-H-RE"f.EH-tHG ---OR - PH-!11I-l>ATIHG -- I-.. -YtOLRTIOH OF -A.R . S .: ~ 
ii-3-1202( A) . .{ .U -> 41-S---ll-.:.. l,.£-SSE'l!~ -l -H-G-t.lJl>H -·-O-FFE-HSE---OF - AGGRRYAHO ASSRUL T . · A .R . S .. : : § 

4.-~--1202-( A ). .( .. 1-¥-R-O-ll-t-l>+-9L 

t • --"A · -PER50-II --C-Oft11l -t- '5·--THRE-RTElttHG - OR -=-IHrl11ll)ATtHG -IF SUCfl PERSON WITH 'THE IHTEH"f 
tr ll TERR I FY .'..T-H R-Efl. l'-E--115-- 0 R ·· l-H'f'. I-ft t O A TE-S- 0 8 -Y - ii-OR I> ·- 0 R -CO HD UC T ' ·c 1) ,·To CAUSE PHY s ·I C At. 
if N JURY •0T-O: ff.H {IT HER•--: f>£·R SO H~.:,~i 'l" ' 
q'w F - CR 111 t HAb -'-COOE -< -COltl'I t ss I OH ' -5 ~ c -Oftl1EH:f ·S =! HD IC A 1'-E· · TH AT - '1" HE 5 TA TU TE -IIAS -- 1> ES I G HE I>' 

i'f'. n .:..fLRO SC IH-BE .;...! .T If P. E "A 1'-5 .:..,1'-fl-A.l"--"'-CA U-SE- -SE R-.J 0.lf 5- -R t'R R fP F-0 R-· P E-R-5 0 HAL · 5 AF E 'f Yu - -0 H" THE' 
t11nuH-D T-HfH --~[PE-OPLE]-41H-O -' RRE ·· ATTE'1P':'I-NG -TO- AVOID -WHAT - THEY BELIEYE TO BE 
iJ It !'IE O 1-A.f £ ~-s E R-1 ,o 1.1-5-'"-HA R ft~ "1-R Y-.:..0-F-T-E N----T A KE .· . .f!C-T HlH ~·so .,.p REC! P -H OU 5 A 5 -TO · H" Reff 
!f~f:N 5-£-l-¥-ES: .' · -li-~-i-l...Q-N~,R-e:v-1 -S-E o..:.CR-1-ft 1HA~-c C-00-E- -Co ft ft 1'5-st-O H .. R-£ Po RT -- A P.' -135 . ( -!"975 l .= . THg 

CO ·NHEll'f-S·' P-Oti>ff. . ..-•l):ttT ;., THA.T-'··WHitE ···TH·E··1)-EFEHDA!IT · ftAY • 8£ FOUHD= GUIL TY ' OF A tlORE' 
'5 E R I OU 5 °· 0 F·F E H S F -I F fl CT U A L · H R R P1 · 0 0 E S R E SU L T , TH E S T R T U TE A U T H O R I Z E S C O I! Y I C TI O H 
f' fl R .•!'TH"E ·-""·l'II Ci! OR f'E -'·SfH RE A"f " 2. 

i -. - .. ,THE·· 'EL·HfE·ll .. f.5 :·-oF-·L"TflE·RE-R-T-ENf HG · OR ··t HT II'! !OAT TMG ·f!RE ' (R) INTENT . TO TERR I FY, -~( B ) = 

iTHREATEHIHG ·, oR :.fHt[ltlDA'l' tHG "BY WORD OR'-· COHDUCT, - (c)qo CAUSE PHYSie-AL IH :J"URI' ·TO· 
iflHIJT HER , · .. !!THtR'If"-Y" -;.JS+1>EF-t NED fH -WEBSTER'S - T·WI RD NEH - f HTERHIH !OHR L -S DICT I'6HRP.Y 
!C'-966) .fls .,<'!--ro ,• f[LL ·lirrH:4ERROR : F·R!GHTE·H ,GRERTLY, 11 RHO "TERROR" ,s= otFIH'E[) AS "A 

iST-ATE .Qf ., IH -TEIISE .. FRIGHT--e.OR : f!P -PREHEHSION : · STARK -FEAR . 11 --"APPREHENSION" 1-'5 DEFINED "" 
-~u ANT IC !PAT I OH •:£.·SPE;C-1 AL-L-Y-;O, IHIFAYORABLE TH I NGS : -S·USP IC I OH OP. FE AR ESPE"C [ ALLY-
igF FUTURE ·· . .£YlL 0'! ., App[LLANT ARG-UES · THAT - THE INTENT- REQUIR.EO FOR -THREATEN I HG ~ OR 
iJ NTI t1t[)ATlH -G : 1-S ·- T-Ht: · sAltE · AS THAT - REQ UI R-EI) ·•OR =AsSAUL T-, ASSERT-1 HG T Hl!T THE-RE IS 

~o APPRECIRBLE · 1)1~TINCTIOH - BETWEEH TERROR AHO APPRE~EHSIOH . APP~LLAHT•s 
~ 11 r.u ltEl1-T--0 ·-11t-~S-e5•-;,i:ll.£ ......... o.i ,H r, .;...aE·C A IJS E0-4-H E-Y l>-1-S THf-C -H O lt -'"B ET WEE H T-H RE A TE HI HG OR 
iJ N TI ti I D A T f II 6 : A H [) A 1, G R A Y-A TE O · A S S A U l ·T L I E 5 · H OT n, T H E Y"I C T I 11 ' S .. ·, 11 HIT A L" S T A T E f · B U l' 
fJN "THE : DEF-Ellt'AHT"S ·- SUBJ-·ECTI -YE -C-OHCE-RN HITH -THE VICTIN'S 11EHTRL·7 STATE ." To BE 

if'() IJt,I[) . GU I LT Y ,.o • ,-TH RE A TE H l HG ·- 0 R I HT I l't ID A Tl H G, THE OE FE H [)AH T NUS T I H TE H [) TO F I LL 
i-f;.; i::-- y I C'f'.-[.flt,~'U ·I--T*-'<l:1n:EHS [i,( F-R-I ·G-H T ;' ·••'f,M~· O-T H E'R ~ OP. o·s · , ' .:f HE ··I) E FE Ht> AH T NU 5 T-= SUP! EC Tl Yu. Y 
ill-HD · sP·Et·tF t t-'lh·l~:Y-,:niTElfl)c"i".flt-A.T-·; THE ·0 yf .c1' ·111 1 S ltElHAL 5 -'fRTE BE ·00HE OF TERROIL i BY 
w;.o NT~An· · '+0·.;e.E• -.,"l'-O-tlM "O-•, 'GfJ-I-T T·Y•' l)·F ·, fl s S·R lll -T· : Ull DER .,A .. -1¢.;,S ;; .... § ·"!3-1204 "(Al (2 )' ·THE 

~F. FE HD A HT---<,MEEO ~:o-N-L.V -'-.HI-THH-10 NA Lt.¥ · RCf "- .-U·S·I NG A D £·A DL·Y -- II ERP ON OR - DA H GE R'O US 
irff ST R·u MEilf ... ·CS,O, .l.f'H-Wf.-1!fM E·-~+C-'J.J:fl ·;.:.1-S~ f' Wl~E-0--'=-1 -11 ··R·E A SON AB LE'r- R PPR EH-EH SI OH --0-l' · I It M rH EH!!' 

•f>-IA'S 1-C Al''t' itt-1'\t~ -'N--0-81!-fl~R ;::VO'.l!·l)S Y"'--J,HE-" 0:E--FEil~lf f "'.'.,.lllJ H -·-flffE HO- · l'O O O c TlfE A-C N ' ·-A H-t ·• 
fl'Hl':••:-yy-~T·flt-; ll.\fSf. 0' REAC ·T - 11-l .T-H '" ftl' .PREHEIIS·-tO--ll ; ·"80T 0 'TRE 0 t>EFE.HDR-HT '·NEED HO, HAYF AHV­
isHRJ ECT-1 V-E0 "'C·O-N lffRH·--=-11-H·A r ·E YER .,FOR .. , f HE .,~-t ·C •T I ·-l'f ·.t.s ,· -11 EH TA L-0 5 TAT£'-. - ·.· WH IL£ AH ft SSA Ul"T"; · 

iE c;pE CJ A·L L-v -·, 11 wc❖·11· 0GR iH1A-'r-£:o-.·~ -S•S·R·U·l T·.;-·'.-f!RV ~ "t-E RR-[ F·V · A : Y-I Cl I 11, · ·THE OFF EH s~ DOE 5.;: NOca 
iP.F.:IWH!E -'-1'.-H-ft J'.!C, 'l'fl-E-'-"O-EFEHDR·NT k J.ff ·TEHl> - ..f1l . '.£Y-OK£' .-l'· E'RROR -H-1 °-THE V-ICT-11'1 .: -='fHEREFtlRE=l · 
FTH P.EATEHlilG -·-0~·~,1-Hi:..lil+O·AT4.ffG : llf -·Y·I<IL-Art·OH ·•·O-F , Ac"R . S . - " ' !i -13-1Z02{A) ( 11 IS HtlT :fl · 
it E c;s EP. , l NC b. U 1).£.1),.•0F-l'E-H S-E ~ tl-F- -· -R-G GR AYA -T E-0-- ~SSf! ULT , A 5 .Z:-CN AR GED "'NE RE I If .. YI O L A9 IO H '='0-F 
fi · R-. -S ." ' S · .. 1-3~-1-204~-A H 2 )..,·d.!:.--Af> P Eb LR H'l'- · IIR s · :nrn·s "' HO l - "£HT IT L E·D To · AN";- [ N 5 TR U"C T ! O If- 0 H 
;pf F.: , -QF FE HSE - -0~.-i -T-Hl!..EA -f E H·Hf·IF-•'O l! -·-1-H T"I N J-1) .fH ,f- N G- · f!S -· R tE-S SER -'1 NC LU DE D · 1)f FE H 5 E . 

f" .. · 0 ~P-PEl:,TAN-T -'- N EiC 'J.~T E'fol-0~ T'lf AT ·. S.ff.£,. II-A 5-a.4).E'ff-1 -E:0 :.. 11 E 11"'-"-R l-G H-T ~ -0 -- -A- S f"EE DY -· 'PRIAL ;: iry 
~TRTUE--·oi: ••vfiP.fOUs· .. · co1i"TI ·H1JAllCES "'..THAT , HERE · GRAH·TE'I) BY -· THE TRIAL- ·couP.T c~ THE , CASE 
if>R ClC EEO E-1> -F-R OM•-'.-Jll t ·1' (·AL··· 'fl-PP-£".I! A It CE = TO '·TR-'!" L ·, AS ,• f'O·L t. 0 II S '--ef1p PEL l:A HT' S l HIT I A [ 
"P PE·flfl AN CE ·-<1) CC-UR P.E',t>:~ O lt.,.-11A.Y...:&.-,, !. 999 r <•..fl 14 D • ltE•R ',ARR R"I G H ft EN r.:-· -0 CCU RR ED OH .ju NE · ·-E,,; 
il.-fl79 ''"'~ AP P·EL-1, -A-·H+'••W AS~·-11-1)?-fN -·c U-S r-0 OV- ···ff H &"-"'TH EP.-£1' ORE -·SHE - 11 AS REQUIRE O TO B Ee BRO ti G HT 
iJCI ·TRl·AL ·' ~Il'.IH-H •1-20. OA¥SC;.;F'R6ft ----tlE-R ~ I-MtHAlf,·...ftppEf!·R·AHCE OR 90 ORYS FROH ~ER 

, · if!R RA [GllltEMT·-r--..,•IIH tc HE \1-E-R ·- IIA 5-0 >-0·R E A.f"E R ·.·-• ·STA f.E ., .. y ;.<.ROSE , · -121 A·P. I Z . 131, 58~ P . 20 5 
~ l( -1.978)-: c~~I.I-H :!.8 ~2(c-e-.).;:;..,A-fr4'- ZOitA .:Ruu:-s • O-F:.:.{:R 1" HIAt;,·, P~OCEDU RE . · -'l H TH I s ·- c A s_E , ,- TN~ · 

1 'llRF.RTER ·-PERIOD-- IIAS --90 .'l)fl.YS - .f -R0 -11 T-HE ·ARRAIO·Nl'!EH·T, ·-0 AND .·.THE LAST OR·Y FOR •TRIAL "- IIAS0 

ifH~JS · SE-P-Tf;ltflE-1t~ 4.'.,•~.c-:19,-;iJ-9...,-..:,:-.·-AppE!:LRHT--0 110YE·D·· F-0R -~ -CONM·HUAHCE -ilHICH HCRS GRAIHED ·SUH 
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A11r,usr 23, , 1979 :,, RHO THE HEM • LAST • l>RY ,, FOP. TP.U:IL THUS BECAME OCTOBE"R 2, 1979 , 
Rll·tE 8 . 4( R) , . ,.AP.l ZONA ·RIILES .. flf ·· CR t Ml HAL PRO CE DURE . · OH SEPTEMBER 18 ,-s· 1979 , -. THE· 

6TRTE 110YEO :·-FOR ··A~ 14-0-RY COHTIHURHCE ··.fH ORDER' TO SUBPOENA THE YICTIHS , WH'O WE~E -
~~SIDIHG !H ' COLORAOO - Af , fHE llHE : THE TRtAL COURT GP.ANTED THE CONTINUANCE AN D 
() R DE RED , THAT - HOH E · 0 F -TH E DAYS : -WERE TO ·e E · E X C LU DE D . ···'· THUS THE L AS T --DA Y F O R TR FA L 
~f. l'!A HIED · OcTOBER ---2 -, ••:1979 .: ::•APPE!. l'AHT DI D-'·'HOT- OBJ ESCT TO - THE COHT'I H UAHCE -:- Ft H'AL L Y: 

'o·H OCT-OBER •2 -, -•,1979 ,. ·'THE ··•STATE - -f!GAIH - 110YEO F··OR -- R · CO!HIHUAHCE BECAUSE IT HA•D BE"EH· 
it,-HABLE '·.fO ·" SECURE ·THE Af>PEARAHCE " flf THE ,· TWO ·VICT[l'IS ·.= AT THE HEAP.I HG OH ' THE 
!i'tOTJ OH • f -OL COHTIHUE , . .' .~E ·STATE ·•PRE-SEH ·T·EO 0 EY-f:'DEHCE -T11AT lT -• HAO MADE A GOOD FAIT-JI 
~I-ff) -OIL-IGEH-T-' EFFORT -·-TO -OBTAIH -'.THE - OUT-OF-STATE· MITIIE"SSES . THE STATE SHOREO T·RA:T 
iJT HAO -- PROl1P-Tt:Y· ·,.f1AILED -• THE -··SUBPOEHAS -TO COtORAOO - BUT ·'THAT THEY MEP.E · OELAY0EO !Fl 

i:1:-HE--POS'f ---- OFF-l-GE - IIE-CAUSE -THEY -•·"S1lOIHO - RN °-tHCOP.RECT ---ZIP ·- CODE -. - APPELLANT OBJECTED 
~.i ·- :r HE ·a. CO H r.t-H U R M CE · AN O .. fl -0 Y E D · F O R I) I 5 11 l S S A'l 8 AS E D =O H A H A L L E G E D Y I O LA T IO H O F H f. P. " 
~TGHT ro : R·, sPEEDY --TRIAL ,- " ~THE TRIRL·-- COORT DETER11ll'fED -TH.AT·' EXTR~O'RDIHAP.Y 
iCTRCUtt -S·TA-tfCES ..,. E-X'I-ST-ED•· AHO -GP.AH-TED THE -STA-TE - A 16-DAY -COHTIHUAHC"E TO 0CTOBER=' 18, -: 
1979 ,.·,;,_'J'.H E°c-- 11 R'T-:f E-R ~- P ROC E-E o Ef.o: d'f.o-·, 'f RI -At ;,·o N ---OC-f-0 BER -- 18 ; - ·-19-7 9 ~ 

i .. · . . s~ l-1'-- '·I ·S·-- CLEP.~----I'H -' ARIZONA '- +HAT - THE ·GRAHr:tHG OR -1>EHIAL OF A 110TIOH FOP. 
fcO-tHHIUAHCE •'~tcS •-W",f-.'flH 11.:,nn;: .', SO·U-HD ' 1)1 S'CREc'f' 'l OH r Qf ·.'SfHE ·-TP. r·AL COURT AHD THAT SUCH fl 

!R1Jll ·HG ' ~'ft1: " ll0-T -· BE-• REYERS-EO : OH ·-flPPERL='OHLE·SS --IT ·JS SHOHH THAT THE TRIAL COURT 
~A~'- AEHJ-SE0 ----1 -TS·--~ l -S-C-REH-011 '· S-0·-AS - :ro ·-RESUL-•T~: IN ,.-PRE.JUD Ice: ·•· TO THE D-EFE HOA RT . So-TATE = · 
i¥-·- ,·BLOl)G EH·£ ::-~1-2-1·""-AR 1.z ,.2: .•;'.119-2~ 590 -- f? ~2i>>-931 ·0 -U979"L-:., .. CEP."T A I H T r11 E PER f ODS 'R RE 

il>'R OP-'ERt -if ·E lCC-tUO fl Bt E '· WitE H ·· "t' E'T'E R tt f H-flltl-'·' -S 'PE-£'0 V ·TR I fl t: =-L I 11 IT s · . THOSE ~ I HC L U'I) E O El"fl Y S "' 
ioCC-ASIOHEt> -' BY ·• oR"·· OH '-BEHAL"F · OF -- THE - OEFE-tfDRHT ·f'UP.SUAHT ' TO RULE 8 . 4 ( AT, AHD ~DELAYS. 
t!flHORTEO -9-y,.;.. E·lCTR'AOP.Dt-HARY -CIRCUl1STIIHCE·S · WHERE SUCH DELA'V IS IND'ISPEHSA'BLE T-0 THE 
fl H fE R-ES T·S·· OF ·"''J u s-·n-cE'.;'p"RU L- E ··8 :5( B-) ·:·· , A·R lZ OH A 'Ru LE s . Oi"'· -CR I ti [ H'A L PRO C"ED u RE . ' WE 
iF-t ·HI> --THE · TRIAL ' 'COURT · O·t·O · HO 'f 0 •RBUSE ··fTS " l>f ·SCRETIOH ·lH ·THIS "' tHSTRHCE BV FIHDIHG 
irHAT~X·TRAORO'fl!RP._.Y_· CtRCUttSTRH-CES '·O:ISTED ' "!'O -- JUS-'l" IFY THE- COHTIHU-FlHCE ARD THA'T THE 
~ELAY ' 'll 'AS · · f ·HO·f-SPEl!SABLf- ·::lO -~'fHE·,'t-ff-TERESTS ' "OF --:J·USTICE ·.=• WE FIHD THAT" ' THE Tt'ttE 11·As·~ ­
PROPERL·Y .'·£1ic"'t-UDE1>, ~ AH-O -TH"flT - THE '-1!AT ·TER · PROCEEDEO· TO TRI'AL · IIITHII! THE T'lME L-lllIT'S 
'ft f. QU 'FP.E O • BY _~ U LE --·-£· . · 

f'. -- •·.FIHAl:LV ; · RPPELlAH ·T ·'CLRI·ttS '' THAT ' SH'.!~ · WRS PP.EJllOICE D · BV THE FAILURE or · THE STR,-E 
iro PP.Ol>"ttCE ··BOTH' ':OF '· THE ' -'OUT-O'F-STATE l!ITHESSES " AT TRntL . - THE CoLOR-ft DO lll'fHESS'ES~ ­
iWF.RE -THE · Y'IC-T·Ill ·s ·; ; pRT ·PfRKLE · AHl>·'JEAHETTE SCHUERNAH .·" Ms . PIR KLE COtt P LIE lr HITR 

ff·H E ---SUBPOEH-fl·· -flHl> ' -U-Lf-I ·PlfHEt-V- --fES-T-H t Et, 1H · -- TRI fl-t- . --···HOWE YER , -·A · HEAP.I HG WAS -HELO -:.J H 
CflLORADO REG·Rl!DIHG TiiE '-S-UBf'OEHA ·OF · JEAHETTE · SCHUERHilH , RHO THE C'OLORAD-0 COUR, 
~OUHI> THAT ·C-OHPtI ·AHCE~lTH · THE · SUBPOEHA · MOULO HAYE RESULTED IH UNDUE HA RDSHIP 
iF·OR HER . - -·THUS--, ··sH E OI ·D ··110T -IIPPERR · RT · TR I AL . ·HOIIEYER, WE FAIL TO SEE HOil 
~ P :'Etl A N'f".C Jf~S 1- p l!E;J IJl>-!~E-0 ··•B.-Y=·' THE--C· FA H ·UR 1: ·•-0-F- ·-Ms . . _ Sc:Hu ER N RH H, AP PE AP. AS '-f! M ! T'M ES s~ .. 
ff'tf~-T H r-s -' C'fl-S'E':'',:,.JAp PE ll' R·Mr 'i·']ff!S••"-OR 'IG•t HR l 'l..,_ C If RR G'E D -,f !-TH · :TWO ·c OU HT s~ ·o F A Gil P. A Y RTE O · 
il~,SAtlL-T, ··:,-ONE+ P-ER -lA -fM I N-6 - rD - EACH ' Y·I C·T-In-, ·· , Ar -- 'fHE ~-CLOSE OF THE ·- ST RTE 's . CASE, •. lH'E 
f'f~tft l · -COURT ·-•·Dt-S-f!:l·S ·sEO :,COUll"f'-0HE -·OF · THE -·~HRl!GE WHICH · ALLEGED RH ASS AIJL T OH '' TlfE 

iftll ·'iENT" °¥ •f.•e .-r.::i-11 ,· "'JE'RHE 0T Tl: ~ C·-NlfE~lfftH-v 

~.:ie·.f:·UR·l'NFR-fltl P.£-.--:,; 11.5 ,;.-f; H'E'-- -T•ffl ·R-l-....-,.C-01tRT·• 0 -P-.O IN T-1?'1> , -ou T-.--, A-f>P RO KI II lf-T EL -Y • -fl --W-E EK P R·I OR ,.,_TO 
iof'P.-Ift'l f ·'f1N'ftt:• C''tl 1J'H-S£L •:·r OR '· flP·P-EL LR ifT--i,RECE tt e-o :,w·o RI>"~·T HAT fH E · II I Y:1! ES 5 SC't! U ER ti AH 
ilifll1t,'i) ·,·HOT '-'TEST-lf· Y- ·' 0iH · fHE · .. c-,isE· . ·.·~,AT···THAT ··TI11E · APPELLANT HAD THE OPPORTUNITY T1l 
fl'AKE · THE - ·w-r ·THE-S·s!' ·•·oEPOSiHOH·•IH -COLOP.Al>O "•IF · SHE WANTED TO PRESERVE 'l!E'R 

ire~•;T"Jl10l!Y ~ -::s.+fR-Yfff6'' :.ft :c.fURf.: ·<~o·TI·CE -''l'Hfl'T0 · ,HH <':WtHIESS 0 WOOLO -HOT APPEAR ; AT TRlAL'', 
~PPE l:1:A N·'t ·=tl°E Y-ER f H ElE S S--.f R·I·L 'ED q: 0 - 1 ii t:r 0I ·A'T-£ ·fttE P·RO CED URE S HE CE SSA RY · T 0- f' P. ESE R Y·E 
ifH-E'' III THE ss ' ·- -ft:-S•T I't10 H v .:• FOR " 'l'R {,-~[-;.· ..... UH DER-'' THE C I'R"C UM STA H C ES, ,W ·E' FI HD 1' HAY-
~f'-PE LL fl Ht ;-''fl.AS -· P fl •r L El> ··-r O·•S1lO·W- •,of1f At ~ r HE -.. T·R I Rl. ·Ctt-lt R T · RB USE O · I T·S · I) IS C R"ET IO H I H 

1611-RNT-IHG ·-1"He : STRT-E' -s ~ 11ono·1t'"'FOR -fl <C OHTl¥URHCE , ' Olf' THAT - S'f!E MRS ' PREJUO-lCEO' 
· if·H ElffBY'?-• .. 

i'- -~ 0·F:o R :. ,n·R·--·~r ,H l'R l>' '--f' S·su·E,,·, o tt''."fl-P P:E R-t: r ·-~ P P-E l:tR-H l',: C"l A I lt-S · TH R·T·--T HE - p ROS' EC UT OR -- c O ti 1111 T E'D 
iP. F. YEP.Sf 8 LE"·•-ERII: 0 R· -r-11 ' ii I -S---·,-eL--OS l HG ' RP.GU ttEH T -· e V ., c-01111 EH T J.-l-16 · OH · HER FA I l'UP. E ·TO -~TES Tl FY 
iJ-.i -fl ER a-0,M-M·-·B £-!ffttt•·.~ -..,:! fH" ::fil E"'-ST-R-TE '5 ·,•RE·BtlH fn, ·· ARO Utt EH T ,' ' TffE ·· PROSE-CUT OR · ff ADE "THE 

F-O L:L:o w·r -H G'-•l'.'ffR-1=--E fl ·Eett'Ts.ss::-

;;. ·-~·· MR . . 'JR 11:·v I·•! l>''EC R'l· e-o --r H E·-'-t:"KP LR H RT-I O·tt---·o F--s 0 ·11E -- O F · f-H E FA C T·S : AH D ALTHOUGH -'f HE 
io·F. FE HSE ·- -C AH ,' El• E o--....,f .1) . .: PR 'OIHl'C ,;.:-:Mo 0 E Y·I'l)·E H« ; ·..; ,r-H AT ; · =T1t E Y ' 0 ID . · - THE · FACTS 0:H ERE HA Y·E 
iBEF.N -PP.ESEHTEt' '•flff!) '•'THEY ''•RP.E· ·-f- HE . -STATE's-=:: 0 EYlOEHCE ." ,-~HD -~ THE EfiDEHCE ·l)OES , -WHEN 
irRY.EH .. IT·H i f .fHR --~1-HF-EREllC~ -S-r· .PROYE - BEYOHO·,.A REASONABLE -DOUBT THAT THE DEFE'HDAWT ; · 
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TT°Ol!Y MOP.GAH , - C-Oll"ITTEl> - THE OFFENSE OF AGGRAVATE() ASSAULT WITH A DEAD .LY WEffPQ NS. 

CEMPHASIS RODEO] 
!ff1MEDIATELY fOLt·O»IHG · THE ·' sTATHIEIH , · l>EFEHSE -coUHSEL · HOYED FOR A IITSTRIAt" l!Hl-CH 

.iAS -OEN'! ED" . 

i-' APPELLRHT AP.GllES· ·-TH~T Tl!E ·.-~El'IAP.KS - WERE l'IADE FOR THE PllRPO-SE OF EIIPHRSr-2I Hll 
'+!F:R · REFllSAL·-- TO ··,ES-TlFY :- •·• ADl>ITIOHALLV , ··SHE ASSERTS THAT SHE WAS ·THE OH'LY PEFtSOtf -'= 
,o THE P. T HRH MS .- fi I R KL E · WHO -··CO ll L D HR Y E TEST I F I ED ._.AS TO THE FACTS O F TH E OFFEN SE ;i 

t -- .. A COl'l11EHT ·BY A- PROSECUTOR · t1POH THE FAILURE OF 'THE DEFEtfDAHT TO TESTIFY 
-TOLATES ~lHE OEFEHDAHT'S • FIFTH AIIEHD"EHT -~RIYJLEGE AGAIHST SELF-IHCRIIIIHATIOH ~ 
GRIFFIN Y . , . .CALI -FORHl!l r ••380 U.S ·.• -609, 85 S . Cr.-· 1229 , ·14 L . ED : 21' 106' (1965L StiCH 
ICOM~IEHTS · RLSO ' YIOLP.TE - ART ·. ' •2 ~ -10 Of THE -ARIZOHA ·· COHSTI.TUTIOH AHO A.R _S . - ·§ 
•13-117(B) :~-,-. -How·EYER , --~OT'-'All-' SUCH - COPIIIEHTS ARE IPIPROPER . OHLY COl111EHTS ·ll'HICli 
ill CT U P. LL Y -0 1-R EC r'--' TH E · JURY 'S ·•AT T -EH T I OH TO TH E FA I L"lJ RE OF THE DEF E-1-! DA HT -'I' 0 TES l I F Y = 
~P.F: TMPERMISSIB~E . -STATE y: ARREDOHOO, · 111 ARIZ . 141, 526 P.20 163 (1974) . ~T-0 
is F ··c OHSH 'T!t 'f'. f O·N.ft -L-l: Y-.-f>R•O-SCR l -BE·D ;S· :fl ,•, Cil"l!E'IH-~ ·PIU'S T . -et ·· RO YE RS E; THAT·. Is, "IT Pill s ·T 
'5 UPP ORT AH ·· U ll F .ft YO R fl B t E · I HF ERE H CE ·- AG A I HST- . T HE DEF EH DA HT A !ll' , THEREFORE , <' OPERATE 
!RS A -PEHALTY -·t--llPOS 'ED .FOR ..'. £XE'RCISI ·HG · A -.;otfSHTUTIOHAL ... PRIVILE·GE. 11 STATE Yi¥ MAHi , 

1?.5 ARI ·Z ,.;., 233 ; "- 238 ; ::~09 - P ·: ·20 · 48 ,' 5 ·3 -' <-1980 h -· ··.SH -flLSO LAK"ESIDE · v ·. 0RE!fOH, 435 
U -S ; '.;_333 ; 'f. ~8;•.S.·f.0,r-:P~:H)9t··; .,;.~5?'-b-=l'tD ~ 21> -•81-9-,U.978) ¥ -' 

~ · IH - TilE • IHSTRHT - CRSE ~ ·AH EXAlllilATIOH · ~F - THE COHTEXT IH WHICH THE REMAR K WAS 
iNADE >'REYEl!t-$ -" flf-RT--·'.•.fT.:.,D-f -D · -HOT --RAISE •' RH -UH''f"RYORABlE -IHFEREHCE AGRI+IST .. THE 

il>E FEHD .AHT-,:•'~ hl ~ HER '' o··wH · Ct:-0 S l HG A RG UM ENT -, · APPEL t.11 HT ·HA!) R Ell l HOED THE JUROR'S T H"R T 
isHE ', ffAD • i!OT-"' T'Rl(Eil ·->-TH-E ,,•·11 I THEss : sTAHO -'AHI) '. ADIIOH l SHEi> · THEN HOT TO liP.A If· In! · 
JUHFAVtlP.R8tE·,·I-HFE 'REHC.-E - 0·ROAIHST -· l!E -R 0 B£"CAOS[..£,'OF· HER - FAILURE - TO TESTIFY . .,, THE' 
lpRl)SE-C1.lfOR!.,5 ~ f>OIIMEHTS 0 -Df-l> " HO--· l!ORE - -lHAH -RE·STRTE .- lfHAT DE-FEHSE CO~SEL HlH ALREAOV = 
ii! P r,u ED , _·_ THAY:. [ S, . ,.THAT ·. f HE ·r, E FE HI) AH T . P fl O !) UC EI) ·HO EV IDE H CE . I N P. D !) I TI{) H , THE 
~o l'll'l"EIH ~·ouF~ "ll'OT"T otus ·-·n:rE- "JlfR Y, s -R TTEH T ro N - o H . T HE"'"'F A IL URE OF 'THE DEF EH I) A Nr -· ro 

irn: nF-Y·> .:: TH·E-0 ' APPELLRHT····•WAS -l-!OT -THE · OHLY PEPSflH WHO COULD HAYE EX!'LAIHEO ' OR 
icOHTP.AD! C-'l'EO , THE - E-\11 ·0EH-C£ ··:'" ·V-fRHET -TE··· ·SCHfJE RP!AH WAS • ·ALSO · Pl!ESEHT ·AT HIE -R-ES I DEHCE 

iRr lHE . , [ l!E •-':of -",T HE -OFFENSE , ·-·-RHO ·THE Jl!RV " H'AS -HOT"- AWARE "THAT SHF WA s Uf!AVA I Li'lBLE = 
rro TESTIFY : '- · STATE Y . STILL, 419 --ARIZ . 549, 582 P ·- 20 639 -' (1978) .-- WE nHD ; 
ofHF.RFORE ~ :, THAT~: THE .. CONIIEHT - 011> HOT - SUPPORT AH UHFA\IORABLE IHFEP.EHCE RGAFHST -THE 
'RPPE LLAHT --F·O R~-HER EliERC I SE - OF ·- HER CO HST I TU Tl OHAL · PR l VI LEGE 'AGA !HS. 

'5F. lF-rH CR I Pl HIAf ISOH S,, -· 

' 

\ 

;:., _: i "" '""' r-ROSE€U-T--OR ~-$:.,<Cli..OS.l-NG41RGU114Et-lf• 

/: i 

. f ,:. . 
-~:-:· . 

is- :, ... A.PP£ l L.flH f ~--ii E-X T :...C 1,:A·H15 .·.,Tlf A-T-:,, HE ~PROSECUTOR -· NA D E-:c R l T ! ·CAL MIS S'TA TEP! EH-sf S OF "I' A C•'T · 

it'M 'ff -Y-s -;..-c·t0-5•-t:M·t,: 4\R'G-fJNE-IH + '.Ja RHD'·?.foHAl-~ -if.ff-E "'•TRHll ·-·co-0RT ERR£'.!) :. I -H F-llll IHG ....,0 GI~ THE 
ii 11-R-V :. ,r- -s IJ I .Pll.:S-1:~ <'{;ftttT·.f, iHf AR v~· 1--H S'1"-R UC T-I-0 H :.:.=, ,AT ;,,r.,n At-; KE \11 H ·- DAY J"S • . +-Tiff 

1 f{,N-VE ,STT-G FH-l-M'G-~11;1' F"!J>' CE R-·;.-,,,'H S ·T-l F-t E l> -'-Til AT - 'If E--- F OUK !)·.- A G Uil , ~ WHICH APP EA P. E·D -TO 'fl R Y'E 

iBEEH --i'"IRE1> -- R-EC-EM-Tl:-_.,, , _ -J-M .;.A · B-EOROON' --Cl:OSE-T I H - THE 'RESIDENCE HHERF· APPELL'11HT l'1YEo;: 

Hie: 'A t:so :· • ·E'SHF.f!E'O-~T1tAr--A'P-P.El: -LAHT·-- RSK Eo •: aff•I-PI t F HE WOUL"D LI KE · T-0 ·-KHOWAI-HERE "' TH'E ­
;i.!111 .LETS ••:fo -.-::r-HE-=-GUH -"-ifEl!£-,;,. "-';.$-lfE-- HRO-<-.'J.o1--0 ·:H.f,I! •-THAT "5HE ,•HAo-· PLRC£0-.,_THE Bll'tLETS" IM 
l-lf.P ·UHDER'WEfll! ,; ,A-HO -'-THEY":HAO ·, sc-ATTER'ED ·· ARO·U'HD " THE -:YARD SlfRROUHD[f,fll - THE -R'ESIDE~CE . -" 
Ho IIE ·YER, .'-'f HE , 'ST-IITE · II AS .-.u ·Mll8l E-•-TO --.PRO VE N I H CL US I v:E L V fl T "f RI AL TH'l!T · T'HE= 1;uH W'tl JC H"' 
iiif1<; 0 , FOll~D-~ I-M =-T-HE -- BEDP.-OON..s·G-l-OS-ET-· llAS ·:'f.·H-E - -'.GUH --' U-SE ·D BY RP·PELLRH·T -- TO -C-O'P!" l T ·"THE 
io F FE ffS-6?. · 

i ·. · -Lfn E R·-, fH ,r ·-IH'·-...PO Uc E "'S-T AT t--0 R ;:..-.- 5-14 E ·--T OU) -- ·0 FF .f'-c ER ···KE Y'I'H --DA v IS l HR T -"5 HE . HA o- PL A'C ED 
iflfE oCAP.TR-l ·OGES ··~ -:~H-ELVS "· FOR '- 'fHE •·' ~;uH '·· IH · HE·R-·-UMD-FRHERR · AHO - APPERREHTLY·' THEF HA :O 
ifAl.lEH OltT ~AS •'SHE -;•.WAS- =· L£fWl··HG ' TH£ SCEME -.. :-~· [El!PHA.-SIS RODE!>] 

C.OUH SEL ·..f'OP.- <-RPPtt-t-l!HT-~8J£·C-T,tO 0•TO "'lHE··~TATENEHT-. ·AHD IIOVED · FOR A·-· NI ST'R lAL . : . THE 
ffPIAL · COUP.T-,·O'ENt·E-O .:J HE ~"OTIOll'-, -•·8UT ',T·OUr -T·HE - PR0-5ECUTOR- TO NAK'E --I-T 0 ·CLEAR HF· WA<; 
iHoT · QUOTl-H& " FROII -'fHE -' -£-VIDE·HC'E .·-;< IJHEH THE --P-ROSECU T--O P RESUNED Hl-'5 -RRGUP!E.HT, -. H"E 
ic R IJT IO HE O '-'l-H E-<..Y-lf'!Y A 5......fl"{l l-l-O·lf'S"' 

f. · - NOW , • J · ·:11 0 U l l>- -'-1> I)- t H T : 0 lt T '·•T O .. ·Y O IJ .i T H A T ~ I H ' l HD t C A T I H G R H A T T H E ·: 0 E F E H D R'H T S A r D Hl 
flF~[CEP -DR~IS~THAT - 1 - .WRS - PRRAPlf~ASIHG · IIY UHOEP.STAHOIHG ilR - IHTEHT ~ OF l~E 
IS TAT EME HT•-ilH 'I> • WRS.:.r.ti-OT-·"-1 HfE-'1101-H 6 --·f -O • Q Ull TE = THE ·DE F-E HOA HT ---E Kil C Tl Y , -::,AHO I t.11 -HO T·= S URE 
if If RT -EYE M•··.f HE· ·<T E-S ·'l>[ -110 ltV-S,,_t ,H1> ! t'A f. -E g -·AH · O: AC p :- g U 0 -T E 7 -0 F-·.-H E R: :-v. 0 RO s--: 
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APPELLAHT .- CLA[IIS '-THAT ·THE '"CAUT[OHARY ·· STATEPIEHT OF THE .PROSECUTOR DID lfOTl!UfG TO " 
!CIJP.E TH'E ··.:rAIHT -., tEFT ·BY ·HIS·· PRE\'lOUS ·REl'!RRKS . SHE ALSO CLRIKS ·THAT 'THE 
lf'P.IJSECUTO·R · ERHD ·•.:-111 PIAKHill - THE-· -FOLL·OWIHG STATElfEHTS ()URlHG H["S REBUTTRl 
~ 11 t;u tfE H Te§ 

· AHD THEH'"IIE ·· HAYE · THE -·DEFEHOAHT, · T-OOI' ·fr!ORGAH , · HHILE OOWH RT THE POUC'E 
'5T .IHJOH ·, ·-·"SAY·IM6·''··· '!You . wA11T:· ro • KHOW --liHERE - TlfE BULLE1'5 ARE?!! BULLETS TO WHAT? 
Fr.RST-r - WHAT -· 00 ·7 BU·L--LET~ - 0'0 "--·TO-? .-. THEY ·-GO ·--·TO·- G UIJ'S ·':. 

; - '-'You WRMT - T·O KNOW WHERE --THE BUL·LETS ARE? ·PUT THEH IH KY UMOERflEA·F- AHO THE·\' 
t> R np PE O O u -J: ~-R S ~l , ., A5'=-t E A-Y-Jel-1 G· :-JL 

i,c · ,.- THE' . -0 FF.J'·-C·ER···-'-G-o-E S , {I A·r. K· 0A HO -;HE--- FI HO 5- ,·38-s:t Al I 8 ER . 8 UL [ET 5 -: 

t--- COUHS£C'·-·t --S - PERHJHEr, -:CONSIDERABLE LATITUDE ·IH CLOStHG RRGU11EHT. THCLU()IHG THE 
~lfiHT· -TO - OP.RW- -·REASOHABkE -• -IHFE·REHC£S ·• FROII ,·T"HE · E.YrOEHCI: .. -. . STATE Y". JAP.Alf!LLO, = 110< 
~11 r Z -. ·481,;.:.>-520 . P ., 2o -1105 .{ 1974) , , -·.-l· N., TH E <' I Hs-TRH r:=: CR s E, --1 HE 111 P LSI c RT I 011 T HR T '='THE ·"*­
'8 IJ LL ETS WHlCH _-- -NERE .-. f°OUHO - ON- ,f.HE L'AWN - BELUHGEO T-0 -: •THE GUN HHlCH MRS FOUND IH7HE "' 

'1:l.flSET ~-W-R-5· - ~ -''R-H\S·OH-ABLE-·..:.JI-IFE·R-EHCE --· T-O -BE - ORAMH - .- FROl1 THE EYIDEHC[, AHO IIRS THU-S 
!p.R OP EP. .:RR GU II EH l ··,,:'-', AO 01 -T Y-00H R·L·L V , ·.--"f HE ec JttP. Y · •II RS - t ·H ST RU CT E O THAT ·· R RG UK EH TS ·. 0 F 

it O UH SE -L.:.., ME R-E-•· -N-0--f ·,! £-Y-l--0 E'-H Cr,, .- .,c,4,Je: · F ,(.,HO - ,; 0 . £ 11·r.-o P. ~ 

i.--.--•.ADM ISSI ON :-OF .:f't-STOl - AND· BU Lt ET~ 

• · -"FIHRLLV; -·s RP.PTtlAHT ·< ARGUES 'THAT ··TH E · TRTRI. ·COURT ERP.Er> IH ROI'!! TT! HG rnT·O 

;r11\0EHC£ ~-T.fff- ~Gti!t•·-F-OUH-O'c. lfl '.THE- ·CL-OSET · RHO TtlE "'BULLET-S IH THE YAR() . • APPELlftH'f 
-=i~rfUES ··"fsti!·sr-"'nifl.l'-1 l'HE'-·-S ·TRTF. -c'f'A llEo c· -ro --'LAI' c'A•··pRQPER · f OUIIOAT l ·OH Plt JO R TO: ROH J TT J HG 

if tU> GUH _, <'<·SHE' •R5.SER·l -S •·lf·HAT ----·f -l!E" ·-ST AH · F A·l l E O TO ·-1' ROY( THAT THE -- G UH MH-I CH MAS 
if.flllHD ·IH -· -THE ' CL--OSET.-.- MAS • T-HE - G·UH tlSED BY · APPELLRHT -·-111 · THE COl1HISS10H OF. TH[. 

icP.111E. '· ·-SHE ··'4'ltSO- ~A'RGUES -THAT -- THE BULLCTS MERE ADIIITTE() WITHOUT PROl'ER FOONDF!PlOH 
it:-t NKIHG ·' THE11 <-TO-'-''fHE· GUH · 6"R .,fQ . Tiff · JHC ·IDTHT ~ 

r-:-:::-:--,wE OI-SRG-REE -;·-·~•·THE -·-GllH -' WHICH WAS '·SEJZEO · -WAS lH ·A 8F.DRO(ll'f CLOSCT Ill THE 

_iP.F.·S-IOE-HC-£ -· ll HE~·E -'4lP-.PEL-UlHT --0l ···l YEC· ,"-" --OFFICER DAY I'S TEST lf I ED THAT IT ffPPERRE ·D TO' 

~"IVE ·•BE·E,l,l =F·- tlH'I'> .- P.£-CEHTlY· .·~•-:J'HE ··-GUI! T--HUS -- 8-ECRME Im · fl!)()JT'"JOHRL rrr.ce: · or 
eClRCUllSTAHT·fRL • EY ·lDEHCE ·.usEO 1'0 COMP L ETE TH E STOP.I' OF THE CP.111[ . ~Dl>ITIOHflLL--,,,, 
iflT.-TP.IA ·L··, ·,,_--RPPE-Ll::flHT --'-OBJE·C-T-£0 ·- ro •·.r11e: -: RottTSSJOH -·OF-'fHE - OUH OH THC · GROUHD Tl!Ft-l J,f 

!MR<; It1PIRTEi1I ·AL - AHO - fRRE·LE-YRHT, RATHER THAil UPOH THE G"ROUH!) THf1T AH 'iHPl:OPER 

~f:tl.lHOATIOM-1iR.-(l · .-ee:E.ff -PR·ESEMTED .--···T-HL1 !, , -RS - TO THE Rl>H"JSSJBJUTY or 'THE Gl.JIL 
!A P PE I. L R Ii T-- Ii R S" F-A t t E O T ·o · P R E S E R Y E · T H E I S S U E F O R P ll P. P O S E 5 ·o F T H I S - A P PE A L'. U II I T E r,: 
('.'T, A'f-E s -~v :;--~ lr!A R K-H.Alt ,ll-'4:40-:-- F--; 2o -"-1-19-·,.;(.g r H · . .c IR .- · 19-71-) ¥ 

. if,..; • ..;_'1'.Ht-:'.--8 ut:-tr-f"S"½1Jtl-P.-E - s£-1 ,'l~•f!-s ~.oft-•-' l!t·SU-tT -"---o-F < AP P-E L'-L R IH ! 5 ,--5 ,- ATE HEH TS TO --1' HE POL I u : 

' ., 

iJN-O-,l--t:R-H-41·0.-:-,:T-llft~~, ~ -ll·U t E'..f.~"-C:-O-UU)-'--8£ ,·.---r-ouHO·· OH,'.c .THE· lR'MH · HEAR THE HO-USE . MHEH._ .~.!:l~. - - ·, 
;.:: •----- ;·---··· --·- -- .-~------·- - -·-··--- - . .. _.,.. .. 

f:·;: i ·. 1 t~0
·"" .. ~ ""''£¢~ '-<;; .. ~ ..<.:...:..s1.-.-n,..o;,.,1-1t ~ -F-Eu .uR R 1'-"-"l o., -.1-98'1 

!'.:. 

.. 

~F•rt' C:£ R.;:..-.-..S-Eftl-'l:ff'E:t>--~ H'E··{pR9i-St 5-y; <:•T-ltE ·Y·-ef:(tU-ff O , . ..,,fl E--• 8 UL U:·f ·S ~III C·H WE RE .- .YL TI ti A TEL"' 
ii HTROD1J·C-E l),,':f--fff-0'-"'E~-t !>-Elf C E.-4',t-iiA1f-- T---R·l ·flab •;L:-fl P-¥H. L,R·H T ·=O B·J£ C TE 0- ·1-0 · T-H E ii OH I~ S l'O II' 0 FT HE' 

8!1 LL"E-l-5 ----0N ,!c°THE--li RO UHD ·"TH'R r:- THE V-'=t!RD = HO'I' ··· BE EH. SU FF I c I EITT' L v . I onn IF I ni . . ·. EY~H If ' 
is (I CH •C-R II , .o 8-J·E·C-F-T•tlH' c..:C OiJ,l,.1) -'..:B E ·-C-0-115 T.R U E O · .- Rs ::·frH -0 BJ E C'f I OH O If'.' THE -GR ITU HD S Fil AT ·:r lfE 

ip-R-OSECUTO-R --F=itl -iaE-D';•.fO -- E·5TA ·Bl1·'5.ff ':fl -·4' ·1,' '0PE'R ·" FO-UHDRTIOH;-·-- wE oo~·,llOT CE[-J EYE - ·nJAT ·THE 
ITR lA L ::-ctlUR'F-'-RB-ll-5E·o ·. HS -:& 1-SCR-E:-:r -iOM-"'l·-H·~RL-tOW l·llG . ·,-t ·lff .:.BULLE'T-S · TO BC- · Al> MI T'TEO . • - lJE · 
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Ms. Myra Tankersley 
Personal Secretary to 
the Attorney General 
Room 5111 

July 6, 1981 

Office of the Attorney General . 
Department of Justice 
Washington, DC 20530 

Dear Ms. Tankersley: 

As a follow-up to a conversation he had with 
Mr. William Wilson, Cardinal Krol of Philadelphia 
has asked me to supply some information relative 
to the candidacy of Hon. Sandra O'Connor for the 
U.S. Supreme Court. I have been asked to direct 
this to you for referral to the Attorney General. 
Thank you for your kind assistance in this 
connection. 

t ;z::~y~- fwy--
Thomas C. Kelly, O.P. 



Arizona pro-life citizens have brought to our attention the following 
information concerning Sandra Day O'Connor's actions on abortion r ·e­
lated legislation while serving in the State Senate. 

1. 1970: April - O'C voted in the Judiciary Committee in favor of a 
therapeutic abortion bill that was in effect an 
abortion on demand bill. 

she likewise voted in favor of the same bill in the 
Republican Caucus. 

2. 1973: O'C is reported to be a prime sponsor of SB 11~0 Family 
Planning Bill that included provision for surgical pro­
cedures (undefined) and for the provision of contraceptive 
materials to minors .without parental consent. 

3. 1974: April - O'C voted against SCM 1001 - HCM 2002 a Memorializa­
tion of Congress for a Human Life Amendment both in 
the Senate Judiciary Committee and in the Republican 
Caucus. This vote of O'C is mentioned specifically 
in an article in the Phoenix Gazette - 5/23/74. 

4. 1974: O'C is identified as among the 9 Senators voting against 
a bill to prohibit tax-funded abortions at the University of 
Arizona Medical Center except in life of mother situations. 
Phoenix Gazette 5/7/74 identified vote as 21-9. Sen; Trudy 
Camping who served in the State Senate at that time claims 
that O'C voted in the negative. 



MEMORANDUM 

THE WHITE HOUSE 

WASHINGTON 

MEMORANDUM FOR ED THOMA~~ 

FROM: MARILEE v £VIN 

6 July 1981 

Call this morning from Harold O. J. Brown, prominent evangelical 
theologian from Trinity Seminary, Deerfield, Illinois. 

Wanted to relay to Mr. Meese what a disastrous effect the 
nomination of Sandra O'Connor would have on the enthusiasm 
of the evangelical community for President Reagan. He said 
we are talking about a constituency who, by their social conserva­
tism, have never been involved politically until recently. 

Dr. Brown wished to communicate that if Mrs. O'Connor was 
nominated or appointed, it would have a disastrous effect upon 
this community's trust in the President. Brown has spent the 
weekend talking to a lot of these people and says he has yet 
to find one that would ndt be horrified. 

• If you wish to speak to him about any of this, he can be 
reached: 

home: 
ofc: 

312/948-0697 
312/945-8800 
312/945-2284 

He added that we may be getting a call from Jerry Falwell along 
the same lines today. 
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MEMORAND UM 

r'OR: EDWIN MEESE 

FROM: MICHAEL UH 

THE WHITE HO U SE 

WAS HI NGTO N 

July 6, 1981 

RE: Candidacy of ~ e O'Connor for the Supreme Court 

Over the past three or four days, I have received a number of 
calls from people in and around the right-to-life movement. 
Similar calls, I gather, have been made to others at the 
White House. The burden of the message was that the nomination 
of Judge O'Connor would trigger a nasty political protest 
against the President. 

Ther core accusations against O'Connor appear to be two: 
(1) that she led the floor fight in the Arizona legislature 
against the effort to have that state memorialize Congress to 
reverse Roe v. Wade: and (2) that she was an active participant 
in the International Year of the Woman conferences, which 
were, as you know, the bete noire of conservative pro-family types. 

Whether these charges are true or not, I cannot say. But 
if they are, I have no doubt that we would face a potentially 
disastrous political firefight. The call to which I attach 
the greatest weight came from Jim McFadden, whose Lifeletter 
is the most widely read organ among right-to-lifers. He 1s 
a poltical realist with small use for some of the screamers 
who by self-appointment or otherwise occupy leadership roles 
in the movement. 

He indicated that if O'Connor were nominated, every moderate 
within the movement would be forced into hard opposition. 
Right-to-lifers are already nervous {if not paranoid) about 
the Hatfield appropriations flap, he said, and believe the 
Administration is foot-dragging on the Human Life bill. 
Judge O'Connor's nomination would confirm their worst 
suspicions. "People sometimes shoot themselves in the foot 
accidentally," he concluded, "but why anyone wants to do it 
on purpose, I don't know." 

O'Connor aside, and turning more generally to the nomination, 
it is important to bear in the mind the special significance 
that right-to-lifers attach to Supreme Court nominations. 
The federal judiciary in general, and the High Court in 
particular, have in their view been engaged in a systematic 
effort to prevent the public from working its will on 
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the subject of abortion. Whatever one may think of that 
argument, or of the merits of abortion itself, the intensity 
of right-to-lifers on the issue of judicical power should not 
be underestimated. 

It does not follow that a pro-lifer must be nominated. It 
does follow, I think that the nominee's record on the 
issue be examined with special scrutiny and that the 
nominee regard Roe v. Wade and its progeny as most unwise 
assertions of judicial power. Whoever is selected, it 
should not be someone who can be accused of being "soft" 
both on abortion per se and on the current judicial 
hegemony over the subjec~ 



THE WHITE HOUSE 

WASHINGTON 

July 6, 1981 

MEMO RAND UM TO : Jjm Baker 
c,,-Ed Meese 

FROM: 

Mike Deaver 
Fred Fielding 
Pen James 

6 Max Friedersdorf/lJ -
1 

~ 
SUBJECT: Supreme Court/Connor and Kennedy/Senator Nickles/Rep. Hyde 

Senator Don Nickles (R-Okla.) and Rep. Henry Hyde (R-Ill.) called 
this morning to protest the possible appointment of the Connor woman 
from Arizona to the Supreme Court. 

Hyde also objected to the Kennedy woman's appointment. 

Arguments made against Connor: 

1) Unacceptable to pro-lifers; six times voted for unlimited 
abortion; favors E.R.A., and is a Mary Crisp clone. 

2) Her appointment would cause a firestorm among Reagan supporters; 
a betrayal of the platform; resentment would be profound, and 
she was anti-Reagan. 

Hyde also charged that Kennedy has issued an opinion in the Akron 
Ordnance case that is hostile to pro-lifers. 

Senator Nickles said that if Connor is nominated, he and other pro­
family Republican Senators will not support the choice. 

Hyde suggested the name of Howard T. Markey, Chief Judge of the 
U.S. Court of Customs and Patents Appeals, for consideration. 

He also said there is a woman Federal Judge serving in the St. Petersburg, 
Florida, area (he had no name) who has a good reputation and would be 
·acceptable to conservatives. 



MEMORANDUM TO: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

July 6, 1981 

Jim Baker 
Ed Meese 
Mike Deaver 
Fred Fielding 
Pen James 

Max Friedersdorf 

Supreme Court/Hill Reaction 

Add Senator Jesse Helms (R-N.C.) and Senator Steve Symms 
(R-Idaho) to the list of Senators calling in today in 
opposition to Sandra O'Connor for Supreme Court nomination. 
Both objections were based on the abortion issue. 



MEMORANDUM 

THE WHITE HOUSE 

WASHINGTON 

6 July 1981 

MEMORANDUM FOR ED MEESE 

FROM: 

SUBJECT: 

MARILEE ~N 

Sandra O'Connor 

Besides the longer communications from the National 
Right to Life Foundation and Dr. Willkie, and from 
Dr. Harold o. J. Brown from Trinity Seminary, we have 
been getting many calls in the past several days from 
citizens protesting the nomination or appointment of 
Sandra O'Connor to the Supreme Court. 

On Thursday, 2 July 1981 we received 12 calls protesting 
her appointment. Today we have had 11 calls. 

We will keep you posted. 



ml H ~rt~ ~I) Sl1tl 'I~~ (~ ~l]--l(JJ~ll~ l~(Jl~l1,~fill l ~J\ 
1312 MASSACHUSETTS AVENUE N.W., WASHINGTON, D.C. 20005 (202) 659-6690 f ✓ O'Cow/11 C~ 

0 '7 JUL 1981 
Office of General Counsel° 

Mr. William French Smith 
Attorney General 
Rm. 5111 
Department of Justice 
Washington, DC 20530 

Dear Mr. Attorney General: 

July 6, 1981 

My purpose in writing is twofold, namely (a) to 
comment upon ~one of the persons who have been publicly 
identified as under consideration by the Administration 
to fill the vacancy on the United States Supreme Court 
created by the resignation of Mr. Justice Stewart, and 
(b) to commend for serious consideration_ a per~on whom 
publicity has not attended. · 

It appears that Hon. Dallin H. Oaks is under serious 
consideration. On behalf of the Conference, I am 
authorized to say that the appointment of Judge Oaks 
would be considered a good choice. Among his many 
qualifications, he is a man of scholarship whose 
demonstrated social, constitutional and moral values 
should serve this nation well. 

I am also authorized to request favorable consideration 
of Hon. Howard T. Markey, Chief Juage of the United States 
Court of Customs and Patent Appeals. We consider Chief 
Judge Markey as eminently qualified to assume and discharge 
the responsibilities of an Associate Justice of the Supreme 
Court of the United States. Enclosed please find a 
brief biographical statement concerning the Chief Judge. 

With appreciation for your kind attention to this 
letter, I am, • 

WRC:dae 
Enclosure 

Sincere 

N 
WILFRED R. CARON 
General Counsel 



Howard T. Markey 

Chief Judge, United States Court .of Customs and Patent 
Appeals (appointed June 22, 1972, by President Nixon) 

Born 1920 in Chicago; 
Roman Catholic; 
Bachelor's degree from University of Arizona; 
J.D. cum laude, Loyola Univ., 1949; 
Master of Patent Law, John Marshall L.S., 1950; 
Admitted to Bar 1950; · 
Married, four- children; 
Army Air Corps, 5 years, WW II and 21 months in 

Korean War; highly decorated; one of 
the earliest jet plane test pilots. 

Chief Judge- Markey's appointme11t to the judiciarf followed 

twenty-two . years as an active practitioner in Chicago. 

A large percentage of Judge Markey's published opinions were 

written in connection with his duties as Chief Judge of the Court 

of Customs and Patent Appeals. However, he has also sat by designa­

tion on every Circuit Court of Appeals in the Federal system in 

over a thousand cases, and in that capacity has also written some 

300 opinions. Chief Judge Markey's opinions uniformly evince an 

intellect which is vigorous, analytical and comprehensive, - and a 

writing style which befits a jurist of the higqest stature. 

In 1979 Chief Justice Warren Burger appointed Chief Judge 

Markey ap Chairman of the Ethics Advisory Committee on the Codes 



Page Two 
Howard T. Markey 

of Conduct of the Judicial Conference of the United States. 

A recipient of numerous awards and honorary degrees, Chief Judge 

Markey is also a member of the faculty of the Federal Judicial 

Center, and the board of advisers of Loyola University School 

· of Law. Chief Judge Markey h~s published a large number of 

articles, with a preponderance in the area of patent law. Other 

materials by the Chief Judge, including speeches, · reveal an in­

dividual with strong, well-defined, jurisprudential and moral 

values. These, combined with his proven ability as f lawyer 

and judge, give solid basis for reposing confidence in him as 

a member of the Nation's highest tribunal. 



MEMORANDUM 

THE WHITE HOUSE 

WASHINGTON 

6 July 1981 

MEMORANDUM FOR ED MEESE 

FROM: MARILEE MELVIN 

Another phone call from Dr. John Willke, National Right to Life 
President. 

They are getting ready to "go public" with a press release which, 
he says, may embarrass the President. 

Would like to get definite reassurance from you that Sandra O'Connor 
will not be nominated to the Supreme Court. 

Said they have heard it from all their sources that her nomination 
is imminent, she has been chosen and it is all settled. 

Has evidence that O'Connor made eight pro-abortion votes while 
she was Senator. 

In the absence of an official denial, he i s taking this rumor 
as evidence. 

Willke would like to see you/talk to you about this tonight or 
tomorrow morning. Phone: 681-4396. 
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nGtional 
RIGHT TO LIFE 

TO: 

RE: 

committee, Inc. 

President Reagan 

Sandra O'Connor 

Suite 341 , National Press Bldg . - 529 14th Street , N.W. -
Wash ington , D. C. 20045 - (202) 638-4396 

July 7, 1981 

ATTN: Mr. Edwin Meese III 

• Press release enclosed 

• Summary of data 

• Documentation of data was delivered to Mr. L. Nofzinger 
by federal express yesterday. 

J. C. 
Presi 

' I 
, ._J 

A press conference will be held in Room EF 100 u. S. 
Capitol at 3:30 p.m. announcing opposition to Judge 
O'Connor's appointment and confirmation. 

(Dnallonal · . l 
0 RIG~Jm!<a.~~!~ J 

J. c. WILLKE, M.D. 

Home Office: . 
7634 Pineglen Drive 
Cincinnati , OH 45224 
(513) 522-7982 

PRESIDENT 

National Office: 
341 Nat'I Press Bldg. 
529 14th St. , NW . . 
Washington, DC 20045 
(202) 638-4396 



1970 

1973 

1974 

1974 

. 1977 

Sui te 34 t . National Press Bldg . - 529 14 th Stree t . N.W. -
Washington. 0 . C: 20045 - (202) 638-4396 

SANDRA O'CONNOR 
ABORTION RECORD 

Arizona Senate, a bill to legalize· abortion. 
Bill passed the Senate Judiciary Committee. Sandra O'Connor, 
a member of the committee, voted pro-abortion. 
Bill defeated in Senate Republican Caucus with Senator Sandra 
O'Connor, a member of the caucus, voting pro-abortion. 

Sen. sa·ndra O'Connor was prime sponsor of S-1190, a family 
planning bill which .would have pro~ided family planning in­
information to minors without parental knowledge or consent. 
Included under "family planning" were contraceptives and 
"surgical procedures." 

HR 2012, a memorialization resolution calling upon Congress 
to pass a Human Life Amendment has passed the Arizona House 
by a wide ' margin. Sen. Sandra O'Connor voted aga~nst the 
resolution, which passed by a 4-2 vote, in the Senate 
Judiciary Committee. 
Sen. Sandra O'Connor voted against it again in the Senate 
Majority (Republican) Caucus, and thus helped to kill the 
bill (vote was 9-9). 

A bill to forbid abortions at the University of Arizona at 
Tucson passed 21-9 in the Arizona Senate with Senator 
O'Connor voting pro-abortion. 
While a member of the Tucson Hospital Board, _Sandra O'Connor 
voted for Blue Cross funds being used to pay for elective 
abortions. 

Sandra O'Connor was a keynote speaker at the pro-abortion 
International Women's Year state meeting in Arizona. 



PRESS RELEASE 

FOR IMMEDIATE RELEASE · 
July 6, 1981 

Suite 341 , National Press Bldg . - 529 14th Street, N .W . -
Washing ton . D. C. 20045 - (202) 638-4396 

CDNTAcr: J.C. WILI..KE, M.D. 
(202) 638-4396 . 

WASHINGTON, D.C.-- The president of the.National Right to Life 

Carrnittee today announced strong opposition to the proposed appointment 

of Sandra D. O'Connor to the U.S. Supreme Court. 

Dr. J.C. Willke stated, "Sandra O'Coil?,or's public record indicates 

a canplete lack of respect for the right to life of unborn human beings. 

As an Arizona state senator, she repeatedly worked for pro-abortion 

legislation and against pro-life initiatives. The appointment of 

Sandra 0_' Connor or any other abortion . advocate to the Supreme Court oould 

be totally inconsi~tent with the ]wpublican Platfonn-and with President 
. . 

Reagan's often-stated recognition of the right to life of unborn babies. 

Such ·an appointment would shock the pro-life public nationwide. There 

are other potential nominees-- oornen _among them-- who share the President's 

philosophy regarding the proper · role of the federal judi~iary, and who 

are also pro-life. 

"In the event she is the nominee, the entire pro-life rrovement 

will oppose her confirrmtion," Dr. Willke stated. 

As an Arizona state senator in 1970, Sandra O'Connor voted for 

a bill to legalize abortion, both in the Senate Judicjary Carmittee and in 

the Republican caucus. 

In 1973, she sponsored a bill to prorrote family planning, in which 

"family planning" was defined to include "surgical. procedures" (abortion). 

In 1974, the Arizona Senate voted 21~9 to forbid abortions at the 

Univers ity of Arizona (except to save the life of the rrother), with Sen. 
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O'Connor-- 2 

O'Connor voting pro-abortion. Also in 1974, Sen. O'Connor voted against 

a menx:,rial resolution requesting Congress to enact a Human Life Amendment. 

As a member of the Tucson Blue Cross board, Sandra O'Connor vot~d 

for insurance payments for elective abortions. 

It is our sincere hope and full expectation that the Administration 

will follow the Republican Platform's specific guideline 9n this issue. 

-30-




