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INTRODUCCION

I. This document has been prepared to fulfill two mandates given to
the General Secretariat by the Working Group of the General Committee of
the Permanent Council which is studying the problem of drug traffic and by
the General Assembly in resolution AG/RES. 699 (XIV-0/84), "Convocation of
an Inter-American Specialized Conference on Drug Traffic," operative
paragraph 7 of which reads as follows:

To instruct the General Secretariat to prepare, in consultation with
the Inter-American Juridical Committee, by collecting and taking into
account all the background material available on the matter, and on
the basis of the draft convention presented by the Government of
Venezuela, an inter-American draft convention against drug traffic
for consideration by the Specialized Conference.

I1. It has been considered advisable to treat both of these mandates
together for the following reasons. First, the subject matter is still an
active issue, both within the United Nations world system, which has
worked on it for over seventy-five years, and at the inter-American level
where the topic is new and would be covered by effective instruments
within the frame of the Charter of the Organization of American States.
This paper is an attempt to furnished background information on the
subject from both a worldwide and regional standpoint in a single
document, for easy reference and to assist the member states in their
decisions on this subject.

Second, since the Assembly's mandate directs the General Secretariat
to consult the Inter-American Juridical Committee on the draft
inter-American convention, it was considered that the presentation of
background material and opinions by the General Secretariat in a single
paper would assist the Juridical Committee to prepare its analysis and
recommendations by supplying an organized set of issues interrelated
between the global and regional systems.

The document basically concerns the background and legal issues of
the system to regulate international commerce in narcotic drugs on a

global scale.

Finally, the view was that this paper does not preclude the drafting
of additional documents on specific 1legal issues, should further
discussion of the matter so require.
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I1I. The methodology used in preparing the study was chosen to make
it as informative as possible, taking into account the nature of drug
traffic, which would be subjected to inter-American regulation, and a
worldwide legal regime in which 25 member states of the Organization of
American States that have ratified the Single Convention on Narcotic Drugs
of 1961, as amended by a Protocol in 1972, participate. This regime is
under study by the United Nations as a result of some proposals brought
before that body to improve it through the signing of a new convention in
1987, although it is not yet known whether the new convention would embody
standards to complement or replace the Single Convention. For this
reason, reference is made in this paper to that legal instrument and its
possible evolution, as described in the United Nations documents.

The mandate contained in resolution AG/RES. 699 (XIV-0/84) directs
that "all the background material," be taken into account, of which the
most important at present are the Single Convention of 1961, as amended by
the Protocol of 1972, and the Convention on Psychotropic Substances of

1971.

IV. This paper is also an effort to systematically organ:ze, from a
regional inter-American perspective, certain basic material that could
become the substance of a regional convention that would not create a new
legal system at odds with the Single Convention. Such an outcome would be
contrary to the purpose of devising more effective legal instruments to
combat "a crime that affects all of wankind, with all the legal
consequences that this implies," as stated in resolution AG/RES. 699
(XIV-0/84). The wmultiplicity of comflicting legal instruments would be a
setback for the campaign against the illegal traffic in drugs, a return to
the time before the Single Convention came into existence, when a
diversity of instruments made it difficult for States to coordinate their
action against this universal scourge. On the other hand, it has been
felt that the existence of a Single Convention should hinder the
Organization from developing instruments for international cooperation to
meet the needs of inter-American cooperation on the matter without
prejudice to worldwide agreements.

Washington, D.C., January 31, 1986
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A. CURRENT JURIDICAL SYSTEM FOR THE INTERNATIONAL CONTROL
OF NARCOTIC DRUGS AND HISTORY OF ITS EVOLUTION

1. The current juridical system for the international control of
addictive narcotic drugs is the product of & regulatory and institutional
evolution. 1Its most important instruments are the Single Convention on
Narcotic Drugs of 1961, amended by the Protocol of 1972, and the
Convention on Psychotropic Substances of 1971.

It is important to bear in mind the process that led to two worldwide
conventions and institutions, within the U.N., that have attributes and
competence for the effective attainment of worldwide international
cooperation. The fact that the illicit trade in drugs is a phenomenon
that requires, for effective control, a worldwide and intergovernmental
approach and coordinastion explains why 119 States have adhered to this
world system. Among these, 25 are States Parties to the Charter of the
Organization of American States and therefore members of the regional body.

2. Because of the concern with which the governments of the States
Parties to the international instruments and members of the United Nations
have viewed the increase in the harmful and criminal activity of drug
trafficking, proposals have been brought to the U.N. in an effort to
improve the existing system. These initiatives aim at drafting a new
convention, the content and scope of which has not been decided as of this
writing. The outcome will depend on the response of the member states to
a questionnaire distributed by the United Nations General Secretariat at
the behest of the Commission on Narcotic Drugs of its Economic and Social
Council, and on the subsequent treatment of the topic, including a special
meeting, convoked for 1987, for the purpose of adopting a new instrument.
On the other hand, there has been no mention of replacing the current
juridical system, particularly as regards aspects of controlling and
eliminating illicit activity; the focus has been on improving the system
and on such other aspects as education. Thus, a new convention, should
one be approved, would not be entirely new, but rather a step forward or a
further development in efforts to achieve worldwide and coordinated action.

3. At the time the Single Convention was discussed and adopted in
1961, there was already very widespread awareness, shared by most of the
States, of the serious dangers of drug addiction and the need to make a
coordinated effort to combat the evil on the basis of common principles
and appropriate institutions. The existence of various conventions and
protocols on the matter made it very difficult act effectively against
this scourge that defies international boundaries and borders and which,
as the preamble to the Convention states, ''constitutes a serious evil for
the individual and is fraught with social and economic danger to mankind."

4, Since the signature of the International Opium Convention on
January 23, 1912 and up to the signing of the Single Convention on March
30, 1961, several conventions and protocols to regulate the matter have
been adopted, but they did not form a cohesive whole, a single regulatory
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system that could buttress effective and concerted action worldwide. The
preamble to the Single Convention recognizes this fact and uses it as the
basic justification for the new instrument, the purpose of which was to
remedy the situation, as stated in the following:

Considering that effective measures against abuse of narcotic drugs
require coordinated and universal action,

Understanding that such universal action call for international
cooperation guided by the same principles and aimed at common
objectives,

Acknowledging the competence of the United Nations in the field of
narcotics control and desirous that the international organs
concerned should be within the framework of that Organization,

Desiring to conclude a generally acceptable international convention
replacing existing treaties on narcotic drugs, limiting such drugs to
medical and scientific wuse, ‘and providing ‘for continuous
international cooperation and control for the achievement of such

aims and objectives . . .

~ ~5.- The Single Convention cites the earlier instruments that would be
abrogated upon entry into force of the new instrument:

Article 44. Termination of previous international treaties

1. The provisions of this Convention, upon its coming into
force, shall, as between Parties hereto, terminate and replace
the provisions of the following treaties:

a. International Opium Convention, signed at The Hague on 23
January 1912;

b. Agreement concerning the Manufacture of, Internal Trade in
and Use of Prepared Opium, signed at Geneva on 11 February
1925;

¢. International Opium Convention, signed at Geneva on 19
February 1925;

d. Convention for Limiting the Manufacture and Regulating the
Distribution of Narcotic Drugs, signed at Geneva on 13 July
1931;

e. Agreement for the Control of Opium Smoking in the Far East,
signed at Bangkok on 27 November 1931;
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f. Protocol signed at Lake Success on 11 December 1946, amending
the Agreements, Conventions and Protocols on Narcotic Drugs
concluded at The Hague on 23 January 1912, at Geneva on 11
February 1925 and 19 February 1925 and 13 July 1931, at
Bangkok on 27 November 1931 and at Geneva on 26 June 1936,
except as it affects the last-named Convention;

g. The Conventions and Agreements referred to in subparagraphs
(a) to (e) as amended by the Protocol of 1946 referred to in

subparagraph (f);

h. Protocol signed at Paris on 19 November 1984 bringing under
international control drugs outside the scope of the
Convention of 13 July 1931 for Limiting the Manufacture and
Regulating the Distribution of Narcotic Drugs, as Amended by
the Protocol signed at Lake Success on 11 December 1946;

i. Protocol for Limiting and Regulating the Cultivation of the
Poppy Plant, the Production of, International and Wholesale
Trade in, and Use of Opium, signed at New York on 23 June
1953, should that Protocol have come into force.

2. Upon the coming into force of this Convention, Article 9
of the Convention for the Suppression of the Illicit Traffic in
Dangerous Drugs, signed at Geneva'on 26 June 1936, shall, between
the Parties thereto which are also Parties to this Convention, be
terminated, and shall be replaced by paragraph 2 (b) of article
36 of this Convention; provided that such a Party may by
notification to the Secretary General continue in force the said
Article 9.

6. Termination of the earlier instruments referred to in Article 44
did not lead to an ‘entirely new one since that was not the purpose of the
Single Convention. The object of the new instrument was to unify diverse
components, organize acquired experience, create and restructure the
institutions necessary for coordinated worldwide action, and thereby

‘address - the universal mature of the phenomenon to be controlled. Two

basic concepts formed the cornerstone of the unified legal regime embodied
in the new Convention: a) to permit the existence of a legitimate
international market for and trade in narcotic drugs for medical and
scientific uses; and b) to limit these substances to such uses through
adequate international control. To the latter end, the Convention calls
for institutional coordination tetween the agencies of the Treaty and the
specific action of the governments of the States Parties in the exercise
of their own competence based on national sovereignty.

7. From the International Opium Convention of 1912 to date, the
juridical system regulating the traffic in narcotic drugs has undergone
constant change and this may be explained not so much as a response to
problems posed by the licit trade in these substances as to a perception
of the inadequacy of the general legal system to properly control and



eventually suppress illicit traffic. The Single Convention itself is an
example of the pressure brought to bear by the illicit trade on work
toward a more effective regulatory system. After coming into force in
1964, the Convention was amended eight years later by the Protocol of 1972
to strengthen, among other things, international cooperation and
governmental penal measures to combat illicit drug trafficking.

8. Current initiatives to improve the juridical system for the
international control of narcotic drugs are also a reaction to the
momentum of the problem of illicit drug traffic. It has grown to the
dimensions of a worldwide clandestine business or power that can weake-
the moral foundations of society and elude the State's legitimate =£f-
to enforce the law. It has been pointed out both at the U.N. anc :.
regional inter-American level that this extralegal aspect must be taken
into account in any examination of the efficacy of regulations applicable
to illicit traffic in narcotic drugs and psychotropic substances. In
other words, the determination and capacity of authorities to enforce
compliance with the law, and to prevent the production, distribution, and

consumption of dangerous substances.

9. In its present state of development, the juridical system for the
control of narcotic drugs and psychotropic substances is based on treaties
that establish standards for cooperation between sovereign States with
agencies that have broad competence but which are not supra-national, so
that the system is basically grounded in the States' decision to comply
with international commitments, supplemented by reinforcing action within
each country. Current concerns with the dangers posed by the illicit
trade in drugs could determine the autcome of negotiations for more
advanced formulas of cooperation to eradicate this problem.

Various international conventions preceding the Single Convention
on Narcotic Drugs, 1961, amended by the Protocol of 1972

10. Before the 1909 Shanghai Conference on Opium, international law
did not play any major part in controlling opium or any other drug. While
some bilateral agreements did exist, no general principles had been laid
down accepted by the international community; nor did domestic legal
systems contain rules compatible with such agreements, where domestic law
addressed the subject al all.

11. The concern of some governments over the widespread use of opium
and its derivatives, either as inhaled smoke or by its combination with
morphine, resulted in the convocation of the Shanghai Conference and the
establishment of the so-called Shanghai Commission on Opium. The
Commission gradually stirred a universal consensus en the dangers to
mankind of the abuse of opium and other substances. Moreover, its efforts
paved the way for the adoption on January 23, 1912 of the The Hague
International Opium Convention.
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12. The Convention of 1912 was the first international instrument
devised to suppress the abuse of opium and other substances. By it, the
Parties undertook to enact legislation, where none existed, to effectively
control the production and distribution of opium. While the Convention
did not specify where or to what extent such production would be
controlled, it was a first step towards international control, based
entirely on the will of the Parties to meet their obligations. Other
future instruments would improve the means of international control by
involving more complex international agencies.

Other provisions of the Convention established the obligation of the
Parties to prevent the exportation of opium to countries that had placed
limits on its importation, although no enforcement wmechanism was
established. On the other hand, the power of customs authorities to
achieve effective control was emphasized. -

13. With the beginnings of the League of Nations in 1920, the battle
against illicit traffic in narcotic drugs moved to higher ground. Within
the broad juridical frame represented by the League and its organs,
cooperation among States to that end took on more complex and centralized
institutional forms, based on the legal structure of the League's
Convention and specific treaties and protocols that referred to and were
tied into a central system. The experience of the League of Nations and
the functions of some of its bodies were transferred after World War II to
the United Nations.

14. Whatever the assessement of the success of the agencies that
predated World War I and the one that followed it in combatting illicit
traffic in narcotic drugs, given the present magnitude of that evil,
favorable or unfavorable, it would still not answer the question as to
what would have happened if that worldwide coordinated effort had not been
made. It is true that there are no writers today who would maintain that
isolated efforts of States or international agencies are the best answer
to the worldwide power of drug trafficking. On the contrary, present
efforts focus on ways to improve the system and to make it more effective
and positive through a centralized approach.

15. The legal base of the competence of the League of Nations to
control drug trafficking may be found in Article 23, paragraph c), of its
Convention which states:

Article 23. Subject to and in accordance with the provisions of
international conventions existing or hereafter to be agreed upon,

the Members of the League.

c) will intrust the League with the general supervision over
the execution of agreements with regard to traffic in women and
children, and the traffic in opium and other dangerous drugs.
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16. The conventions that came into force under sponsorship of the
League of Nations were the following:

a. International Opium Convention, signed at Geneva on February 19,
1925;

b. Convention for Limiting the Manufacture and Regulating the
Distribution of Narcotic Drugs, signed at Geneva on July 13,
1931; and

c. Convention for the Suppression of the Illicit Traffic in
Dangerous Drugs, signed at Geneva on June 26, 1936.

Beyond these conventions, other agreements of a more limited scope
were signed under the auspices of the League of Nations, but in the
application of all of these instruments, the League's agencies acted to
exercise a broad control of the international trade in narcotic drugs.

17. Chattergeel/ underscores the importance of the 1936 Convention
in this connection, and how it differs from earlier conventions on illicit
traffic in dangerous substances. While earlier conventions and the League
of Nations generally drew a distinction between licit and illicit trade in
drugs and endeavored to suppress the latter, "This," according to
Chattergee, 'was the first direct attempt which was made by it to suppress
the illicit: traffic in dangerous drugs, and to make the offence
punishable." The Preamble to the Convention states that its object was
"to strengthen the measures intended to penalize offences contrary to the
provisions of the International Opium Convention of 1912, the Geneva
Convention of February 19th, 1925 and the Convention for Limiting the
Manufacture and Regulating the Distribution of Narcotic Drugs, Geneva,
1931, and on the other hand, to combate by the methods most effective in
the present circumstances the illicit truffic in the drugs and substances
covered by the above Conventipns." The earlier conventions distinguished
between licit and illicit traffic, and promoted the former. The 1936
Convention not only ratified that distinction, but also aimed to set up an
international regime to suppress illicit traffic.

18. The 1936 Convention contained clauses aimed at improving the
domestic law of the States Parties to suppress illicit traffic in narcotic
drugs. Thus, in Article 2 the Parties agreed to adopt the necessary
legislative measures to severely punish those who commit acts considered
illicit traffic, and listed in the Convention itself, such as manufacture,
conversion, extraction, preparation, possession, distribution, purchase,
sale, transport, etc. Codification of each of these offences was left to
the internal penal law of each state.

1. Chattergee, S. K., Legal Aspects of International Drug Control,
1981. p. 168 et seqq.
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19. Article 4 established that each of the offences specified in
Article 2 would be considered a distinct offense, even if committed in
different countries. This was an effort to buttress the content of
Article 2.

20. Article 8 stated that foreigners in the territory of any of the
contracting parties who had committed one of the offences specified in
Article 2 would be prosecuted as though the crime had been committed in
that territory. The object of this article was to ensure that the
offender would not go unpunished, irrespective of his location in any of
the territories of any State Party. This provision was subject to two
conditions, however: a) that extradition of the accused had been
requested and denied for reasons independent of the offence itself; and b)
that the legislation of the country of sojourn allows, as a general rule,
for prosecution of foreigners for crimes committed abroad.

21. Regarding administrative aspects of enforcement of the
Convention and cooperation among the parties, the instrument required each
Party to set up a central office in its territory to maintain direct
contact with other such central offices, such contact to include direct
communication between offices, bypassing diplomatic and consular channels.

22, Article 16 of the Convention was included to ensure coordination
between the Parties and the League of Nations. According to this article,
the Parties undertook to communicate to one another, through the
Secretary-General of the League, the laws and regulations they promulgated
to comply with the obligations of the Convention, and also to submit an
annual report to the League on application of the Convention in their
territories. Earlier treaties contained similar provisions, and through
such obligations the conventions became integral parts of the League of
Nations system.

23. The Convention of 1936 came into force on October 26, 1939.
World War II had begun the preceding month, on September 1, 1939, with the
invasion of Poland by the armed forces of Nazi Germany. In the post-war
era, and in the framework of the new world organization, the United

Nations, the effort to improve legal instruments to combat illicit traffic
in narcotic and other dangerous drugs would continue.
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B. CHARACTERISTICS OF THE INTERNATIONAL SYSTEM FOR THE REGULATION
OF INTERNATIONAL TRAFFIC IN NARCOTIC DRUGS AND PSYCHOTROPIC
SUBSTANCES AND THE POSSIBILITY OF REGIONAL INTER-AMERICAN

REGULATION OF SOME ASPECTS RELATED TO THE ILLICIT
TRAFFIC IN SUCH DRUGS

24, This section of the study describes the characteristics of the
current legal system to control international traffic in narcotic drugs
and psychotropic substances, an international system to which 25 member
states of the Organization of American States are Parties. As this is the
most important precedent in this area of endeavor, it must necessarily be
taken into account in an assessment of the possibility of establishing
inter-American laws on illicit drug traffic.

Foundations of the current legal system

25, In February, 1946, the Economic and Social Council of the United
Nations set up the Commission on Narcotic Drugs; in December of the same
year the governments that had signed the various conventions then in force
to control drugs also signed a Protocol by which they transferred to the
United Nations the functions that had been exercised in this area by the
League of Nations. Until the adoption of the Single Convention on
Narcotic Drugs of 1961, the control regime was generally similar to that
operated by the League of Nations, which had been marked by the legal
fragmentation caused by the diverse instruments that the Single Convention
came to replace.

26. Certain basic principles, or underlying concepts, played and
play a very important role in the perception of the need to control
international traffic in narcotic drugs and others commonly abused,
particularly in result of illicit traffic, since such abuse causes serious
harm to individuals and society. Some of these principles were set out in
the Preamble to the Single Convention of 1961, and derived from experience
in applying international instruments within the framework of the League
of Nations. They have been reaffirmed and broadened by the later
experience of the United Nations.

To ensure the availability of narcotic drugs for medical purposes

27. One of the basic principles that shapes the legal system set up
in the Single Convention on Narcotic Drugs to control international trade
in these substances is to ensure the existence and international, legal
distribution of narcotic drugs dispensed for medical purposes.

In the Preamble to the Single Convention, the parties state this
requirement as follows:




The Parties,
Concerned with the health and welfare of mankind,

Recognizing that the medical use of narcotic drugs continues to be
indispensable for the relief of pain and suffering and that adequate
provision must be made to ensure the availability of narcotic drugs

for such purposes, ...

In fact, as will be seen below, the Single Convention achieves its
object of facilitating licit trade in narcotic drugs through a complex

normative and institutional system that classifies drugs and places them
on various "schedules" according to the degree of international control
required, and by such other measures as estimates, statistical data, etc.
Hence, with respect to this fundamental principle, it can be said that
this instrument and the Convention on Psychotropic Substances have been
successful. The problem in this area is large-scale, extended abuse of
these substances and the emergence of a flourishing illicit international
trade that threatens mankind.

Addiction as a danger to mankind

28. Another fundamental concept that has influenced legal treatment
of the issue is that drug abuse is not a problem that involves only one
particular country or countries, but rather is an evil that threatens
mankind, and that insidiously spills over borders, causing real harm and
having the potential for greater injury. The Preamble of the Single
Convention formulates the concept as follows:

Recognizing that addiction to narcotic drugs constitutes a serious
evil for the individual and is fraught with social and economic
danger to mankind,...

Need to organize universal and coordinated action on the basis
of shared principles and goals. The inter—-American approach

29. As a corollary to the perception of drug addiction as a danger
to mankind, and crucial to the establishment of a legal system called
forth by that perception, is the concept of universally coordinated
action, guided by common principles and shared purposes:

Considering that effective measures against abuse of narcotic drugs
require coordinated and universal action,
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Understanding that such universal action calls for international
cooperation guided by the same principles and aimed at common
objectives,...

30. Although experience acquired in application of the Single
Convention on Narcotic Drugs, amended by the Protocol of 1972, is regarded
as positive with respect to licit traffic in such substances, it has not
been sufficient to control illicit traffic. This fact, and the emergence
of a more precise understanding of the complexity of drug consumption in
its educational, economic, sociological and other aspects, have led the
United Nations to convoke a conference to be held in 1987 to improve the
legal machinery to combat drug abuse by signing a new convention which
will embody the lessons learned from application of the rules in force and
will address every aspect of this complex phenomenon. Nevertheless, based
on the documents available to date that bear on this new effort at
international legal regulation, the concept of universal coordination, far
from being undermined, has gathered strength in the face of the
international financial and technical means mobilized by the interests of
illicit drug traffickers.

31. The Organization of American States, through resolution AG/RES.
699 (XIV-0/84), explicitly recognized the universal dimension of the
problem of illicit traffic in dangerous drugs, stating that '"drug traffic
is a crime that affects all of mankind, with all the legal consequences
that this implies...". This statement indicates that a regional effort to
apply legal norms would not be contrary to or competitive with a similar
universal effort, but rather would be supplementary to and compatible with
it.

On the other hand, in the abovecited resolution the General Assembly
has set out quite clearly the specific aspects of illegal drug traffic
that are of particular concern to the region. They are:

a) Socioeconomic development alternatives to the problem created by
the elimination of surplus coca crops;

b) Measures to reduce demand;
c) Inter-American cooperation measures on these matters;

d) Possible establishment of a 'specialized regional fund to
provide assistance to the wmember states affected by this

problem";

e) Social, cultural, medical and economic effects of the use of
coca on indigenous populations;

f) Problem of drug addiction among children and the youth of the
Americas;
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g) Educational aspects of prevention and control of the unlawful
use of drugs;

h) Draft Inter-American Convention Against Drug Traffic, collecting
and taking into account all the background material available on
the matter.

These regional, inter-American aspects of the drug issue could
provide specific material for a regional Convention that would not merely
reiterate universal regulation, compete normatively with it, or contradict
it, if these aspects were viewed as the subject matter of a convention
rather than of resolutions or recommendations of the bodies of the
Organization of American States.

32. Moreover, it should be noted that in the United Nations, the
conceptual development in understanding the problem of drug traffic, apart
from the penal and suppressive aspects of illicit traffic, has brought to
the fore other factors associated with this phenomenon that could be
subject to more advanced international regulation. Such factors relate to
the causes of the problem in therms of illicit demand for dangerous drugs
(educational aspects, for example) and production, beginning with
cultivation of the plants and bushes that are the raw material for illicit
substances (poverty of the peasant population and the potential for
earning a livelihood in this activity, crop substitution, socioeconomic
development problems, etc.). The Secretary-General of the United Nations
has identified what he considers the key areas on which the 1987 world
conference should focus its attention:

"Specifically, the conference should be multi-disciplinary in nature
and focus on the following key areas: (1) the promotion of education and
community participation in prevention and reduction of the demand for
illicit drugs; (2) crop substitution and other methods of reduction of
supply; (3) improved methods to limit the use of narcotics to medical and
scientific purposes; (4) forfeiture of illegally acquired proceeds and the
extradition of persons arrested for drug-related crimes; (5) strengthening
of resources of law enforcement authorities; (6) treatment and
rehabilitation of drug addicts".2/

33. Given the diversity of subjects that the world conference would
address, it is too early to predict whether its results would be embodied
in a single international instrument, several instruments, or in a
combination of these and other less formal means, such as resolutionms,
recommendations, etc. It should be noted that from the standpoint of the
Secretary-General of the United Nations, the conference would be an
opportunity to support the action of other international bodies, including

regional organizations.

2. See: "Socio-Economic Studies for the Inter-American Specialized
Conference on Drug Traffic,'" OEA/Ser. H/XIV, CEPCIES/1238, October 1985,
p. 35.
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"The Conference should serve to raise the level of world awareness of
the danger we face, mobilize the full potential of the United Natioms
system, reinforce other intergovernmental, non-governmental and regional

initiatives, and encourage governments to concert their efforts and to
devote greater resources to combat drug abuse and trafficking."

34, Taking into account this background, it is reasonable to assume
that on the drug traffic issue the regional Organization will exercise its
broad authority in a fashion that is compatible with and supportive of the
universal approach to the issue, since any action that adds normative
confusion to the problem would benefit drug traffic rather than reduce
it. This would be the chief legal consequence of a crime which, as stated
in resolution AG/RES. 699 (XIV-0/84) "affects all of mankind, with all the
legal consequences that this implies.”

Characteristics of the world system

35. The world system for the control of narcotic drugs is a system
of indirect control, one in which the chief responsibility falls to the
States Parties to the Single Convention on Narcotic Drugs of 1961, amended
by the Protocol of 1972, and with respect to psychotropic substances, to
the Convention on Psychotropic Substances of 1971. It is the States
Parties to those instruments, through their domestic law and subject to
their internal jurisdiction, who must exercise effective control under the
obligations assumed through the treaties, which have no directly
applicable institutional jurisdiction in ‘the territories of the States
Parties.

36. The fundamental purpose of the Single Convention on Narcotic
Drugs is to ensure the availability of such drugs for medical and
scientific purposes, and to suppress the illicit availability of drugs
outside of national and international control. The Convention also
contains provisions to control illicit trade and traffic in narcotic drugs.

Means established in the Single Convention

37. The Single Convention has appended to it four "schedules" of
narcotic drugs, which represent four levels of control, or measures to
supervise the substances, according the degree of danger they represent
when used or consumed for purposes other than medical or scientific.
Under the terms of the system, these schedules may be amended at the
request of any of the Parties, by notifying the Secretary-General, who
transmits the request together with its supporting arguments, in addition
to other material he may consider pertinent, to the other Parties and to
the World Health Organization. Both the WHO and the Commission on
Narcotic Drugs of the United Nations Economic and Social Council have
competence to request amendment of the schedules, following a procedure
set forth in Article 3 of the Convention.
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38. The content of the schedules and amendment thereof through the
procedures established in the Treaty are crucial to determining which
substances are controlled and what degree of international control applies
to them. Once the States Parties receive notification from the Secretary
General of the United Nations on decisions concerning substances, they are
bound to take the necessary action to comply with such decisions under
their .obligation as Parties to the instrument and pursuant to the
obligation expressly assumed under Article &4, which reads:

1. The Parties shall take such legislative and administrative
measures as may be necessary:

a) To give effect to and carry out the provisions of this
Convention within their own territories;

b) To cooperate with other States in the execution of the
provisions of this Convention; and

c) Subject to the provisions of the Convention, to limit
exclusively to medical an scientific purposes the production,
manufacture, export, import, distribution of, trade in, use and
possession of drugs.

Through their domestic law and jurisdiction the Parties comply
with the terms of the Treaty, controlling the production,
manufacture, export, import, trade in, wuse and prossession of
narcotic drugs for medical and scientific purposes.

39. Regarding the Commission's decisions to amend the schedules, the
Treaty provides that such decisions are subject to review by the Economic
and Social Council at the request of any Party, under the terms set forth
in section 8 of Article 3:
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8. a) The decisions of the Commission amending any of the
Schedules shall be subject to review by the Council upon the request
of any Party filed within ninety days from receipt of notification of
the decision. The request for review shall be sent to the Secretary
General together with all relevant information upon which the request
for review is based.

b) The Secretary General shall transmit copies of the request
for review and relevant information to the Commission, the World
Health Organization and to all the parties inviting them to submit
comments within ninety days. All comments received shall be

submitted to the Council for consideration.

c¢) The Council may confirm, alter or reverse the decision of
the Commission and the decision of the Council shall be final.
Notification of the Council's decision shall be transmitted to all
States Members of the United Nations, to nonmember States Parties to
this Convention, to the Commission, to the World Health Organization,
and to the Board.

d) During pendency of the review the original decision of the
Commission shall remain in effect.

The estimate system

40. The Parties are required to estimate the quantity of narcotic
drugs that they will need annually, for scientific and medicinal use, and
furnish these estimates to the Board. In turn, this data is used to
calculate the land area to be used for legal cultivation and the amount of
legal international trade in narcotic drugs. The Parties mujst also
report on the method used to compute their estimates,

The Board fixes the date and the manner in which the Governments of
the States Parties shall provide their estimates and may request
additional data. If a State fails to furnish such estimates, the Board
shall, insofar as possible, establish the corresponding estimate.
Paragraph 5 of Article 12 states that:

The Board shall as expeditiously as possible confirm the
estimates, including supplementary estimates, or with the consent of
the government concerned, may amend such estimates.

Articles 19 and 12, respectively, set out the estimate system
and the role of the Board in the system.

Article 19, as amended by the Protocol of 1972, reads as follows
(the underlined text indicates amendments arising from the Protocol
of 1972):
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1. The Parties shall furnish to the Board each year for each of
their territories, in the manner and form prescribed by'the Board,
estimates on forms supplied by it in respect of the following matters:

a) Quantities of drugs to be consumed for medical and
scientific purposes;

b) Quantities of drugs to be utilized for the manufacture of
other drugs, of preparations in Schedule III and of substances not
covered by this Convention;

¢) Stocks of drugs to be held as at 31 December of the year to
which the estimates relate;

d) Quantities of drugs necessary for addition to special stocks;

e) The area (in hectares) and the geographical location of land
to be used for the cultivation of the opium poppy;

f) Approximate quantity of opium to be produced;

g) The number of industrial establishments which will
manufacture synthetic drugs; and

h) The quantities of synthetic drugs to be manufactured by each
of the establishments referred to in the preceding subparagraph;

2. a) Subject to the deductions referred to in paragraph 3 of
Article 21, the total of the estimates for each territory and each
drug except opium and synthetic drugs shall consist of the sum of the
amount specified under subparagraphs m), b) and d) of paragraph 1 of
this article, with the addition of any amounts required to bring the
actual stocks on hand at 31 December of the preceding year to the
level estimated as provided in subparagraph c) of paragraph 1.

b) Subject to the deductions referred to in paragraph 3 of
article 2T regarding imports and in paragraph 2 of article 21 bis,
the total of the estimates for opium for each territory shall consist
either of the gum of the amounts specified under nubpara‘tapha a), b)
and d) of paragraph 1 of this article, with the addition of any
amount required to bring the actual stocks on hand at 31 December of
the precedingzyear to the level estimated as provided in subparagraph
, €) of paragraph 1 or of the amount specified under subparagraph (f)

of paragraph 1 of this article, whichever is higher.

c. Subject to the deductions referred to in paragraph 3 of
article 21, the total of the estimates for each territory for each
synthetic drug shall consist either of the sum of the amounts
specified under subparagraphs (a), (b) and (d) of paragraph 1 of this
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article, with the addition of any amount required to bring the actual
stocks on hand at 31 December of the precedi ear to the level

estimated as
sum of the amounts spec
this article, whichever is higher.

d) The estimates furnished under the preceding subparagraphs of
this pa:g;taph shall be appropriately modified to take into account
any quantity seized and thereafter released for licit use as well as
any quantity taken from specia or the requirements of the
civilian population.

i Any State may during the year furnish supplementary
estimates with an explanation of the circumstances necessitating such

estimates.

4. The Parties shall inform the Board of the method used for
determining quantities shown in the estimates and of any changes in
the said method.

5. Subject to the deductions referred to in paragraph 3 of
article 21, and account being taken where appropriate of the
provisions of article 21 bis, the estimates shall not be exceeded.

Article 21 bis was introduced by the Protocol of 1972 and expressly

governed limitations on opium production.

The system of statistical returns

41. Article 20 of the Single Convention, as amended by the Protocol

of 1972, establishes that:

1. The Parties shall furnish to the Board for each of their
territories, in the manner and form prescribed by the Board,
statistical returns on forms supplied by it in respect of the
following matters:

(a) Production or manufacture of drugs;
(b) Utilization of drugs for the manufacture of other drugs, of
preparations in Schedule III and of substances not covered by

this Convention, and wutilization of poppy straw for the
manufacture of drugs;

(¢) Consumption of drugs;

(d) Imports and exports of drugs and poppy straw;
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(e) Seizures of drugs and disposal thereof;

(f) Stocks of drugs as at 31 December of the year to which the
returns relate; and

.(g). Ascertainable area of cultivation of the opium poppy.

2, (a) The statistical returns in respect of the matters referred
to in paragraph 1, except subparagraph (d), shall be prepared
annually and shall be furnished to the Board not later than 30 June
following the year to which they relate.

(b) The statistical returns in respect to the matters referred
to in subparagraph (d) of paragraph 1 shall be prepared quarterly and
shall be furnished to the Board within one month after the end of the
quarter to which they relate.

3. The Parties are not required to furnish statistical returns
respecting special stocks, but shall furnish separately returns
respecting drugs imported into or procured within the country or
territory for special purposes, as well as quantities of drugs
withdrawn from special stocks to meet the requirements of the
civilian population.

The importance of the statistical returns system and the obligations
undertaken under this article lies in the fact that, from a central
worldwide standpoint, if the Parties fully comply with the terms of the
treaty, it would be possible to determine the amount of drugs produced
(production understood as cultivation) and manufactured, as well as
consumption, imports, seizures and disposal of substances seized, so that
the Board could be alerted with respect to production surpluses that might
otherwise be diverted into illicit traffic. Naturally, the effectiveness
of this international control method depends on the willingness and
capability of the Governments of the States Parties to meet their
obligations under the treaty. In this regard, paragraph 2 of article 13
states:

2, The Board shall examine the returns with a view to
determining whether a Party or any other State has complied with the
provisions of this Convention.

It should be recalled that the Convention provides for nonparties to
the Convention to voluntarily adopt measures in accordance with the
Convention and the decisions of its bodies (article 8, subparagraph d).
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International trade

42. The import and export of drugs are subject to control measures
that the Parties are required to adopt in compliance with the specific
provisions set forth chiefly in Article 31 of the Single Convention.
These measures include control of persons and enterprises that are engaged
in such trade. In addition, as a general obligation, the Treaty prohibits
the Parties from authorizing the export of drugs, except: a) when such
export is in accordance with the laws and regulations of the importing
country or territory; b) such exports are within the limits of the
estimates for that country, with the addition of the amounts intended to
be reexported.

All exports require an "export authorization" which in turn may not

be granted if the enterprise or person requesting it does not have an
"import certificate'" granted by the importing country.

43. Drugs intended for consumption in the importing country as well
as those in transit shall be subject to the control measures stipulated in
the treaty and to the necessary statistical return system to ensure the
legality of trade in such substances.

"The Parties--states article 33--shall not permit the possession of
drugs except under legal authority".

Article 34 states:
Measures of supervision and inspection
The Parties shall require:

a) That all persons who obtain licences as provided in
accordance with this Convention, or who have managerial or
supervisory positions in a State enterprise established in accordance
with this Convention, shall have adequate qualifications for the
effective and faithful execution of the provisions of such laws and
regulations as are enacted in pursuance thereof; and

b) That governmental authorities, wmanufacturers, traders,
scientists, scientific institutions and hospitals keep such records
as will show the quantities of each drug manufactured and of each
individual acquisition and disposal of drugs. Such records shall
respectively be preserved for a period of not less than two years.

Where counterfoil books (article 30, paragraph 2 (b)) of official
prescriptions are used, such books including the coutnerfoils shall also

be kept for a period of not less than two years.
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Trade and distribution of drugs in the domestic market

44, With respect to trade and distribution of drugs in domestic
markets, the Single Convention establishes various obligations of the
Parties in Article 30. The most general obligation is to require that
such trade and distribution be under licence by the State. With respect
to the supply or dispensation of drugs to individuals, the treaty
establishes the obligation to require medical prescriptions.

To establish universal control of substances, the Parties have the
option set forth in paragraph three of Article 30 to establish certain

requirements regarding advertisements or offers of drugs by the
non-proprietary name communicated by the World Health Organization.

The same article sets forth other requirements that the Parties may
adopt to enhance drug control within their jurisdiction.

Action against illicit traffic and penal provisions

45. Although the underlying idea of the system to control drug
traffic in the Single Convention is to prevent insofar as possible the
illicit production and surplusses of such substances, in order to impede
their illicit distribution, the legal evolution of this subject shows that

governments, whether within the League of Nations or in the United Nations
at present, have always confronted the phenomenon of the 1illicit
consumption of and trade in drugs. In fact, at the very root of current
regulatory effort is a concern with the abuse of opium, and over the
years, of other substances the abuse of which is the fundamental reason
for cooperative efforts among governments to improve the supprassion of
illicit activitiy through international cooperation on penal provisions.
The Single Convention of 1961 sets forth these aspects with regard to
illicit trade in Articles 35 and 36, and in the 1972 Protocol of
amendments of that instrument an effort was made to improve such
provisions to deal with the increasing dangerous consumption of drugs.
The amended text of Article 35 reads as follows (the underlined text
indicates the amendments introduced by the Protocol of 1972):

Having due regard to their constitutional, legal and
administrative systems, the Parties shall:

(a) Make arrangements at the national level for co-ordination of
preventive and repressive action against the illicit traffic; to
this end they may usefully designate an appropriate agency
responsible for such co-ordination;

° (b) Assist each other in the campaign against the illicit traffic in
narcotic drugs;
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(c) Co-operate closely with each other and with the competent
international organizations of which they are members with a
view to maintaining a co-ordinated campaign against the illicit
traffic;

(d) Ensure that international co-operation between the appropriate
agencies be conducted in an expeditious manner; and

(e) Ensure that where legal papers are transmitted internationally
for the purposes of a prosecution, the transmittal be effected
in an expeditious wanner to the bodies designated by the
Parties; thie requirement shall be without prejudice to the
right of a Party to require that legal papers be sent to it
through the diplomatic channel;

(f) Furnish, if they deem it appropriate, to the Board and the
Commission through the Secretary-Gemeral, in addition to
information required by article 18, information relating to
1llicit drug activity within their borders, including
information on illicit cultivation, production, manufacture and
use of, and on 1llicit trafficking in, drugs; and

(g) Furnish the information referred to in the preceding paragraph
as far as possible in such manner and by such dates as the Board
may request; if requested by a Party, the Board may offer its
advice to it in furnishing the information and in endeavouring
to reduce the illicit drug activity within the borders of that
Party.

This article sets forth in greater detail certain aspects of the
general obligation undertaken in Article 4 of the same instrument, whereby
the Parties undertake to carry out all of the provisions of the Convention
through internal legislative and administrative measures, and also through
international cooperation with other States. The obligation in the last

part of Article 4 is to "limit exclusively to medical and scientific
purposes the production, manufacture, export, import, distribution of,
trade in, use and possession of drugs."

Thus, the systems for schedules, estimates, statistical returns,
licences and limitation of cultivation referred to above aim at ensuring
that drugs exist only in quantities and for purposes that are lawful.
Nevertheless, the Convention recognizes the fact of illicit activity and
creates a system of cooperation against illicit traffic which includes

penal suppression of illicit aspects.

46. Paragraphs a) and c) of article 35 cited above refer to
coordination of national and international activities, with a view to
"maintaining a coordinated campaign against the illicit traffic" in the
international arena.
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Coordination for the purposes of the Single Convention has a
universal scope, reflecting the basic concept of a danger to mankind in
the international order in this field, but it does not impede more
intensive and advanced cooperation and coordination by other international
organizations, outside of the United Nations, of which the Convention is a
normative and institutional agency, when this is necessary and feasible in
the corresponding legal system, whether regional, subregional or by any
other that the sovereign states deem advisable. Moreover, the provision
of paragraph c) cited above creates an obligation of the parties to
cooperate closely with each other and with the competent international
organizations of which they are members, with a view to maintaining a
coordinated campaign against illicit traffic.

47. The substance of paragraph e) of Article 35 exemplifies one of
the specific means set forth in the Single Convention to make its legal
system more effective with respect to legal cooperation to combat illicit
drug trafficking. At the same time, this is a legal aspect which, at a
regional level such as that of inter-American cooperation, could be more
sharply developed to facilitate attainment of the purposes set forth in
the United Nations instrument.

48, Paragraphs f) and g), added by the Protocol of 1972, provide
that, if the Parties deem it advisable, they may furnish the Board,
through the Secretary General of the United Nations, information on
illicit activities within their borders, including the "illicit
cultivation, production, manufacture and use of, and on illicit
trafficking in, drugs'". 1In addition, the Convention states that the
Board, at the request of a Party, may offer its advice to reduce illlicit
drug activities within the borders of that Party.

Regarding this aspect of action against illicit activities,
cooperation envisaged in the Convention is based on absolute respect for
national sovereignty and on the potential for dialogue between the
institutions of the Treaty and the governments of the States Parties.
Likewise, Article 36 of the Single Convention as amended by the Protocol
of 1972 calls for cooperation on penal wmatters on the basis of
intergovernmental action without creating or promoting any supranational
authority.

49. Article 36, with the amendments introduced by the Protocol of
1972 underlined, states:

l. a) Subject to its constitutional limitations, each Party shall
adopt such measures as will ensure that cultivation, production,
manufacture, extraction, preparation, possession, offering, offering
for sale, distribution, purchase, sale, delivery on any terms
whatsoever, brokerage, dispatch, dispatch in transit, transport,
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importation and exportation of drugs contrary to the provisions of
this Convention, and any other action which in the opinion of such
Party may be contrary to the provisions of this Convention, shall be
punishable offences when committed intentionally, and that serious
offences shall be liable to adequate punishment particularly by
imprisonment or other penalties of deprivation of liberty.

b) Notwithstanding the preceding subparagraph, when abusers of
drugs have committed such offences, the Parties may provide, either
as an alternative to conviction or punishment or 1in addition to

conviction or punishment, that such abusers shall undergo measures of
treatment, education after-care rehabilitation and social
reintegration in conformity with pngggrapﬁ 1 of article 38.

2. Subjuect to the constitutional limitations of a Party, its
legal system and domestic law,

a) i) Each of the offences enumerated in paragraph 1, if
comnitted in different countries, shall be considered as a
distinct offence;

ii) Intentional participation in, conspiracy to commit and
attempts to commit, any of such offences, and preparatory
acts and financial operations in connexion with the
offences referred to in this article, shall be punishable
offences as provided in paragraph 1;

iii) Foreign convictions for such offences shall be taken into
account for the purpose of establishing recidivism; and

iv) Serious offences heretofore referred to committed either by
nationals or by foreigners shall be prosecuted by the Party
in whose territory the offence was committed, or by the
Party in whose territory the offender 1is found if
extradition is not acceptable in conformity with the law of
the Party to which application is made, and if such
offender has not already been prosecuted and judgement
given.

b, i) Each of the offences enumerated in paragraphs 1 and 2 (a)
(11) of this article shall be deemed to be included as an
extraditable offence in any extradition treaty existing
between Parties. Parties undertake to include such
offences as extraditable offences in every extradition
treaty to be concluded between them;
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ii) If a Party which makes extradition conditional on the
existence of a treaty receives a request for extradition

from another Party with which it has no extradition treaty,

it may at its option consider this Convention as the legal
basis for extradition in respect of the offences enumerated
in paragraphs 1 and 2 (a) (i11) of this article.
Extradition shall be subject to the other conditions
provided by the law of the requested Party;

iii) Parties which do not make extradition conditional on the
existence of a treaty shall recognize the offences
enumerated in paragraphs 1 and 2 (a) (ii) of this article
as extraditable offences between themselves, subject to the

conditions provided by the law of the requested Party;

iv) Extradition shall be granted in conformity with the law of
the Party to which application is  made, and,
notwithstanding subparagraphs (b) (1), (11) and (111) of
this paragraph: the Party shall have the right to refuse to
grant the extradition 1in cases where the competent
authorities consider that the offence is not sufficiently
serious.

50. Section a) of paragraph 1 of Article 36 allows each of the
Parties to adopt measures that will make certain acts that do not conform
to the provisions of the Single Convention punishable offences. The list
offered in this provision is not exhaustive, since the Convention itself
states that there may be other actions which in the opinion of the Parties
are contrary to the provisions of the instrument. The rule stresses the
elements of intention and seriousness of the offences for purposes of
determining adequate punishment. In other words, each Party undertakes to
adopt penal measures within its competence and constitutional limitations
that are compatible with the purposes and provisions of the Convention.
The Convention does not contain penal provisions that are directly
applicable in the territory of the Parties, allowing each Party to adopt
domestic penal legislation to determine punishable offences in keeping
with the purpose of making the Convention effective in the campaign
against illicit drug trafficking.

51. An important amendment introduced in this article by the
Protocol of Amendments of 1972 was the addition of section b) to paragraph
1, which provides that drug abusers who have committed the offences
referred to in the article may be provided treatment, in accordance with
Article 38, which calls on the Parties to take all praticable measures to
provide treatment to drug abusers, insofar as resources permit.
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52. The drafting of section i) of subparagraph b) of paragraph 2 is
similar to that of paragraph 1 of article 8 of the Convention for the
Suppression of Unlawful Seizure of aircraft signed at The Hague on
December 16, 1970. The drafting of section ii) closely resembles that of
paragraph 2 of article 8 of the above-cited agreement. This latter
section does not impose an obligation on the Parties, but rather offers an
option. .

53. By contrast, section i) does establish obligations regarding
extradition in relation to treaties that the Parties may have concluded

and those that may be concluded in the future.

The first part of section 1) of subparagraph b) establishes that
"each of the offences" enumerated in the rule '"shall be deemed to be
included as an extraditable offence in any extradition treaty existin
between Parties". In other words, (and this is the interpretation given
in the Observations on spe Protocol of 1972 to the Single Convention on
Narcotic Drugs of 1961)3/ this part of section i) would entail, whenever
a Party to the Single Convention requests extradition of another Party, an
amendment of any extradition treaty (bilateral or multilateral) that those
Parties may have concluded to include such offences, even if they were not
included at the time of the conclusion of the treaty between the Parties.

Future extradition treaties that may be concluded among Parties to
the Single Convention shall include such offences under the terms of the

second part of the above-cited section.

54, Both paragraph 1 and paragraph 2 of Article 36 expressly state
that application and compliance with the provisions of this rule are
subject to the Constitution, legal system and domestic law of the
Parties. Thus, this rule contains provisions that limit and harmonize
these aspects of the international obligations undertaken through the
Convention with the legal diversity and different internal systems of the

3. Published in 1972 under the auspices of the United Nations Office
of Legal Affairs, document E/CN.7/588.
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