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DRAFT 
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approved by the HOUH of ~at• or the 

Board of Govwnion 

AMERICAN BAR ASSOCIATION 

SECTION OF INDIVIDUAL RIGHTS AND RESPONSIBILITIES 

REPORT TO THE HOUSE OF DELEGATES 

RECOMMENDATION 

BE IT RESOLVED, that the American Bar Association 
recommends that policies regarding youth alcohol 
and drug problems include: prevention, education, 
treatment, law reforms, -and strategies for raising 
the necessary fiscal resources attendant to such 
policies. Accordingly, the American Bar Association 
recommends that: 

1. Illegal_Sales_to_Minors 

Criminal penalties for persons convicted of 
illegally selling alcohol or other drugs to 
minors should be greater than current 
penalties for such sales to adults. 

2. Juvenile Offender Treatment 

1 
2 
3 
4 
5 
6 
7 

8 

9 
10 
11 
12 

13 

When a juvenile offender has been adjudicated 14 
within the juvenile justice system and has 15 
been evaluated and found to have alcohol and/or 16 
other drug abuse problems, any disposition of 17 
the case should include treatment for those 18 
problems. Any juvenile who is detained pending 19 
trial must be given access to appropriate 20 
alcohol _and/or drug treatment if evaluated 21 
and found to have alcohol and/or drug abuse 22 
problems. 23 
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3. Revocation of Driver's License 

States should enact legislation authorizing a 
judge to completely or partially suspend or 
revoke the driver's license of persons under 
the age of 21 upon conviction of an alcohol 
or drug related traffic offense or upon 
refusal to submit to substance testing under 
existing state implied consent laws. 

4. Youth_Paraehernalia_Law 

Federal legislation should be enacted to 
prohibit transportation or shipment of drug 
paraphernalia, as defined in . the Model Drug 
Paraphernalia Act, to minors either by mail 
through the United States Postal Service or 
in interstate commerce. ) 

5. Age_2l_Drinkin2_Laws 

24 

25 
26 
27 
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29 
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32 

33 
34 
35 
36 
37 
38 

39 

(a) All states, territories and the Department of 40 
Defense should adopt 21 years as the minimum 41 
legal age for the purchase or public possession 42 
of all alcoholic beverages. 43 

(b) Federal legislation should continue to provide 44 
significant fiscal incentives for each state 45 
to enact and/or maintain a law establishing 46 
21 years as the minimum legal age of purchase. 47 

6. Forfeiture 48 

(a) State criminal forfeiture provisions should 49 
be strengthened as avenues for curtailing 50 
drug trafficking. 51 

(b) A significant portion of the revenues produced 52 
by federal and state civil and criminal 53 
forfeiture provisions should be specifically 54 
allocated to supplement alcohol and other 55 
drug abuse enforcement, prevention, 56 
intervention, treatment and research 57 
programs, especially for minors. 58 
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States should enact legislation providing for 
surcharge fines on all persons convicted of 
violations of the controlled substances and 
alcohol codes, to be used to supplement 
funding for prevention, intervention, 
treatment, and research on alcohol and 
other drug problems, especially for minors. 

8. Dram_Shoe_and_Host_Liability 

States should enact statutes to establish 
civil liability of persons who negligently 
sell or serve alcoholic beverages to a 
customer or guest whom the server knows or 
should know to be under the legal age when 
that customer or guest, as the result 
thereof, becomes intoxicated and injures 
himself, a third person, or such third 
person's property. 

9. Alcohol Excise Taxes 

Federal and state excise tax rates on alcohol 
should be increased and the tax on alcohol 
should be uniform according to alcohol 
content. A significant portion of such 
increased tax revenues should be allocated 
to supplement existing funds for prevention, 
intervention, treatment, and research 
concerning alcohol and other drug problems, 
especially for minors. 

10. Child_Custody_and_Visitation 
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Whenever decisions affecting custody and 88 
visitation rights are made, judges handling 89 
domestic relations cases should exercise 90 
authority to require, in order to promote 91 
the best interest of the child, the evaluation 92 
of a parent by appropriate alcohol or other 93 
drug treatment professionals, whenever the 94 
judge has credible evidence to s uspect that 95 
the parent has alcohol or other drug abuse 96 
problems. 97 
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11. Child_Abuse_and_Ne9lect 98 

(a) The courts should recognize that parental or 99 
guardian alcohol and drug abuse is a frequent 100 
contributing factor in child abuse and neglect 101 
incidents, and existing neglect and other 102 
child protection laws should be utilized to 103 
assist families in dealing with alcohol and 104 
other drug abuse. 105 

(b) Where existing child abuse and neglect laws 106 
do not enable the courts to deal with 107 
incidents in which alcohol and drug abuse 108 
are factors, these laws should be amended 109 
to provide such authority. 110 

12. Consent to Treatment 

In order to facilitate treatment of youth with 
alcohol and other drug problems and to remove 
any barriers to such treatment: 

(a) States should enact statutes authorizing a 
minor to consent to any non-custodial, 
non-invasive treatment. 

(b) States should enact statutes permitting a 
minor to obtain voluntarily custodial or 
invasive treatment at a state licensed 
facility, even if the parents, after being 
notified, fail to, or do not consent to such 
treatment programs, provided that in the 
absence of such consent, within 48 hours: 
qualified counsel is appointed for the 
juvenile; parents have the right to 
participate; an appropriate alcohol or 
other drug treatment professional promptly 
evaluates the juvenile and the proposed 
plan of treatment; and an appropriate 
judicial body reviews the treatment plan 
for the juvenile. 

13. Discrimination in Schools 

111 
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133 

(a) School systems and other public providers 134 
of services to youth should not discriminate 135 
against a youth because he or she seeks 136 
treatment for alcohol or other drug problems. 137 

(b) States should enact legislation as necessary 138 
to prevent such discrimination. 139 
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14. Qualified_Immuniti 140 

State and federal legislation should grant to 141 
teachers and other educational personnel 142 
immunity in respect to civil liability, 143 
where they, in good faith and for reasonable 144 
cause, report in confidence to the proper 145 
school personnel the suspected abuse, 146 
possession or sale of drugs or alcohol by a 147 
student on school property. 148 

15. Mandated Insurance 149 

All laws that provide and regulate private 150 
and public health insurance should mandate 151 
adequate and reasonable coverage for treatment 152 
of alcohol and other drug problems, in 153 
freestanding and hospital-based, in-patient 154 
and out-patient, public and private programs, 155 
especially for youth. 156 

16. Media Ads 157 

Concern should be expressed about media 158 
programming which glamorizes or promotes 159 
the use of alcohol or drugs by youth. 160 
Advertising of alcohol which is directed 161 
at youth should be opposed. Appropriate 162 
entities should be encouraged to continue 163 
research and other efforts to limit the 164 
effect which media programming or advertising 165 
has upon the use of alcohol or other drugs 166 
by youth. 

17. Marketing_on_Colle9e_Cameuses 

Alcohol marketing strategies for college 
campuses that promote or tend to promote the 
use of alcohol by youth should be opposed, 
and government action should be encouraged, 
if necessary, to permit cooperative activity 
toward ending these practices. 

- V -
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18. Le9al_Trainin9_on_Alcohol_and_Other_Drus_Problems 174 

The ABA, local bar associations, and the legal 
profession should: 

175 
176 

(a) Provide through continuing legal education 177 
programs and other appropriate vehicles 178 
extensive curricula on alcohol and drug 179 
abuse education. Additional training should 180 
be given in order to properly identify, 181 
evaluate, counsel and refer young clients 182 
with alcohol and drug problems. 183 

(b) Encourage the training and education of 184 
appropriate justice system personnel, 185 
including lawyers, regarding the 186 
contributory effect that alcohol and 187 
other drug abuse often has upon many 188 
offenders and their families in situations 189 
involving delinquent conduct or status offenses. 190 

(c) Develop for judges and lawyers handling 191 
juvenile and domestic relations cases 192 
resources to increase awareness and 193 
intensify training and technical 194 
assistance efforts concerning alcohol 195 
and substance abuse issues. Resources 196 
should be developed to replicate these 197 
programs which are operating successfully 198 
within the nation's juvenile and family 199 
courts and communities. 200 

19. Legal_Community_Peer_Groue_sueeort_Pro9rams 

State courts and bar authorities should 
establish and support peer support programs 
for attorneys suffering or recovering from 
alcohol or other drug abuse. 

- vi -
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20. ~~~~~~~l-~!~~!E!!~~ 

(a) Because lawyers often play leadership roles 
in their communities and therefore serve 
as role models for youth, the bar should 
exercise leadership in dealing with 
substance abuse by providing programs 
for its members who suffer from alcohol 
and other drug problems, by utilizing 
appropriate disciplinary procedures and 
by encouraging its members to avoid abuse 
of alcohol and other drugs. 

(b) The state court and bar disciplinary 
authorities should place a high priority 
on the adoption of appropriate model 
disciplinary rules regarding attorney 
abuse of alcohol and other drugs. 

- vii -
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lleport 

Introduction 

The Section of Individual Rights and Responsibilities and 
its ADA Advisory Co■■ieaion on Youth Alcohol and Drug Problems 
respectfully submit this reco■mendation pursuant to their 
■andate enunciated by ADA President John C. Shepherd in his 
inaugural address to the A■ erican Dar Association. President 
Shepherd stated, 

I anticipate a ■ajor effort on the entire range of juvenile 
justice and child advocacy concerns to which our 
association has long been co■mitted. I intend to put the 
needa of children of America, which have long been 
overlooked, high on the agenda of the American Dar 
Association. [Inaugural Address by John C. Shepherd, 
President, Allerlcan Dar Association (August 8, 1984).J 

In that inaugural speech, President Shepherd alao announced 
that Abigail J. Healy, President Reagan'• Alcohol Liaison in 
the White llouae Office of Drug Abuae Policy would chair the 
Advisory Co■■ieaion. lie noted that ■any of A■erica'e children 
have become the custo■ers of merchants of drugs and alcohol. 
lie alao acknowledged the eapecially i11portant role that the 
organized bar and me■bere of the legal profession have in 
lending their support and expertise to help co■bat this growing 
problem. 

Fro■ its Inception, this outstanding ■ultldieciplinary, 
non-partiaan Advisory Co■■iesion of 27 experts, (13 lawyers, 3 
judges and 11 non-lawyers, Including repreaentatlves of the 
U.S. Department of Justice and the ADA Sections of Criminal 
Justice and Fa■lly Law, Young Lawyers Division and the Special 
Com■ittee on Youth Education for Citizenship, all with 
extensive prior experience in some aspect of federal or local 
government, aubetance abuse, treatment, education, private 
industry, pharmacology, ■edicine or juvenile juetice) 1 has 
labored to identify for the ADA in an organized way some of the 
■oat Important youth aubatance abuse proble■s. This 
reco■■endatlon and report aum■arize to a substantial degree the 
Advisory Co■■ieaion's suggestions concerning proposed re■edies 
to these proble■s in the selected areas deemed most appropriate 
to the bar's expertise. In an intensive aeries of meetings and 

lDavid G. Evans, ct,alrperaon, ADA Section of Individual 
Rights and Responsibilities Co■■ ittee on Alcoholism and Drug 
Law Refor■; Ms. Abigail J. llealy, Chairperson, ADJ\ J\dvlsory 
Com■ iaaion on Youth Alcohol and Drug Problems and Alcohol 
Liaison, White House Office of Drug Policy; Mr. Rowland J\ustin, 
Director, Employee Assistance Program, General Motors; Mr. Dan 
E. Deaucha■p, Profeaaor, Department of Health Policy and 

Ad11inletration, University of Uorth Carolina: Hr. John Oland, 
(cont. on next page) 

two-day field hearings in Atlanta, Princeton, and Los 
Angeles,2 involving the personal testl ■ony of over 160 
witnesses who submitted over 250 reco■■endationa and hundreds 
of pages of written testimony and exhibits, aa well as the 
written sub■lssions of several others unable to appear as 
witnesses, the Advisory Co11■iasion has carefully researched and 
debated scores of difficult Issues it uncovered as it 
endeavored to carry out its charge fro■ President Shepherd. 

Witness after witness appearing before the Advisory 
Co■■ isslon testified about the enoraity of youth alcohol and 
other drug proble■e. Some witnessea ter■ed the preaent state 
of these drug problems an epidemic; one called it a 
pandemic.3 George Gallup, Jr. of the nationally known Gallup 
Poll personally appeared to report that one out of every three 
teenagers In the U.S. admits that their friends drink, and two 
in ten admit that they uae ■arijuana. 4 lie further reported 

l(cont.) Director, Alcoholia■ Control Ad■iniatratton, 
1-laryland Depart■ent of Health and l-lental Hygiene: Ha. Pat 
Durch, Legislative Liaison, Nat'l Federation of Parente for a 
Drug Free Youth: Or. Willia■ Dutynaki, Executive Director, 
llat '1 Associat Ion of State Alcohol • Drug Abuse Di rector a; 
Robert E. Carlson, Esq., ADA Special Co■■ittee on Youth 
Education for Citizenship; Honorable Andy Devine, Nat'l Council 
of Juvenile Court Judges: Scott Drexel, Esq., Assistant General 
Counsel, State Dar of California; Thomas R. Dyson, Eaq., 
Cri ■lnal Defense Attorney; Ha. Diane Grieder, Treatment Program 
Director, New Beginnings - Serenity Lodge: U.S. Senator Orrin 
Hatch (R., UT): llenry D. Hine, Esq.: Honorable Gladys Keasler, 
Associate Judge, Superior Court of the District of Colu■bia; 
lie. Madeline E. Lacovara, Counselor• Psychology Instructor, 
Georgetown Visitation Preparatory School: Donald lla..:Donald, 
f.1.0., Administrator, Alcohol, Drug Abuse and llental Health 
Ad■iniatration; John M. McCabe, Esq., Uat'l Conference of 
Commiset"oners on Uniform State Laws: u.s. Representative George 
I-Ii ller (0., CA): Honorable II. Carl Moultrie, Chief Judge, 
Superior Court of the District of Columbia; Hr. David W. 
Oughten, Nat'l Association on Alcoholia■ and Drug Abuse 
Counselors; Leopoldo L. Ramo■ , Esq.; Hary Pat Toups, Eaq.; I-Ir. 
Wheelock Whitney, Chairman, National Council on Alcohol ls■; 
James M. Wootton, Esq., Deputy Administrator, Office of 
Juvenile Justice and Delinquency Prevention, u.s Depart. of 
Justice; and E. Paul Young, III, Esq. 

2The Atlanta field hearing of the Advisory Co■■ission 
(hereinafter cited as "Atlanta") waa held on January 22 and 23, 
1905; the Princeton field hearing (hereinafter cited as 
"Princeton") was held on February 7-8, 1905; and the Los 
Angeles field hearing (hereinafter cited aa "Los Angeles") was 
held on February 21 and 22, 1985. 

3~ testimony of Wlllia11 Coletti, Robert llargolia, Ph.D., 

J\tlanta; and nay Chavira, Los J\ngelea. 

4Testlmony of George Gallup, Jr., Princeton. 
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that six out of ten teenagt!rs pollt!d have ,!rank alcohol, and 15 
percent say that th~ir alcohol use has already caused prol..>lecs 
for tht!a or others." A recent study L>y the U.S. Departmt!nt 
of Justice estimates that the five leading drugs among high 
school seniors are: alcohol - 70 per cent; cigarettes - 30 
per cent; ■arijuana - 29 fer c,ent; stimulants - 11 per cent; 
and cocaine - 5 per cent. 

On the state level, it was noted that 36,000 youth in tlew 
Jersey between the ages of 13 and 18 were experiencing alcohol 
problems, and that 25 to 40 percent of adolescents admitted to 
New Jersey correctional facil i ties were either drug or alcohol 
addicted or experiencing alcohol or drug problems.7 In 
California, a Juvenile Court judge testified that 85 to 90 
percent of the juveniles co■ing before his court have alcohol 
or other drug proble■s.8 At t he Atlanta field hearing one 
witness testified that there are approximately 40,000 juvenile 
drug addicts in Oeorgia alone.9 In a paper presented to the 
Advisory co-ission, a Oeorgia physician testified that there 
are 45,000 teenagers with alcohol problems in Oeorgia, and over 
3.3 million in the United States.10 Dased upon the same 
data, the Commission was told that nine out of ten tenth 
graders report they have already been drunk, and one-third of 
high school students have been drunk at least six times per 
year. 11 These sources indicat e that 94 percent of high 
school seniors have used alcohol, 90 percent have tried 
marijuana, wlai le 54 percent report regular use and one of 
thirteen is a daily user. 1 2 Another witness noted a 50 
percent increase in teenage drinking over the past two 
yesrs. 13 

In addition to alcohol and ■ar1Juana use, a leading 
treatment expert reported a dramatic rise in cocaine use by 

5~. 

6TUC IIAONITUDE OF SUDSTAllCE ADUSE Itl AMERICA, Special Report 
of the Office of Juvenile Justice and Delinquency Prevention, 
U.S. Department of Justice at 6 (Oct. 1984). 

7Teatimony of Thomas Dlatner, Princeton. 

8Testi ■ony of Judge 11. Randolph Moore, Jr., Loa Angeles. 

9Testi ■ony of Charlotte Czekala, Atlanta. 

lOTeatimony of Martha Morrison, H.D., Atlanta. 

11~ 

12Testimony of Hartha Horrison , H.D., Willia■ Coletti, 
Atlanta. 

13Testi ■ony of Oary Hagniofico, Los ~eles. 

-3-

youth, (row 6 pt!rcent to 20 perCt!11t in 1902 due to IOYt!r prices 
and increased supplies. 14 In the past five yt!ars, this rist! 
in cocaine use has resulted in a 200 per cent increase in 
cocaine-related deaths, and a 500 per cent increase in 
cocaine-related treatment adaissiona.15 

Notwithstanding these alarming statistics, witnesses before 
the Advisory Commission repeatedly testified about the shocking 
scarcity of juvenile diagnostic and treatment facilities, 
special relevant training for lawyers or judges, funding for 
ouch treatment, and overall public awareness in this area.16 
Numerous witnesses also commented upon the effects of alcohol 
beverage advertising directed at youth and the ■arketing 
practices conducted by some distributors on college 
campuses.17 

Witnesses repeatedly noted the demonstrated links between 
youth alcohol and other drug abuse and juvenile cri ■e, serious 
health problems, poor school performance, automobile accidents, 
fatalities and other life-threatening injuries, as well as 
teenage suicide. 18 As numerous statistical studies reveal, 
alcohol-related auto accidents continue to be the leading cause 
of death in the 16 and 24 year old age group.19 With an 

14Testimony of Arnold Washton, H.D., Princeton. 

l5see supra note 6, at 5. Sec also testimony of Martha 
1-iorr'Tson, H.D. Dr. Morrison testified that, 

There are an estimated 20 to 45 million cocaine users in 
this country. Cocaine is a 26 to 32 billion dollar a year 
industry ••• One of the most dangerous chemicals is PCP or 
Angel Dust or phencyclidine. This substance has a 
predilection for causing disorientation, perceptual 
aberrations and paranoid behavior. Death may occur from 
cardiac and respiratory toxicity and also from behavioral 
toxicity. PCP is illegal and manufactured only in street 
labo ••• PCP is the most com■on contaminant found in a number 
of other street substances. 

16Testimony Richard J. Russo, Princeton; and Charlotte 
Czekala, Atlanta (one state juvenile treatment facility for all 
of Oeorg ia). 

17see .!:..:..2·• Testimony of Alan Stoudemire, 11.D.; Al 1-looney, 
N.D., Atlanta; Oeorge llacker, Esq., Princeton; and Timothy 
l·lcFlynn, Esq; Judge Leon Emmerson, Los Angeles. 

18Testimouy of Oeorge llacker, Esq.; Thomas Dlatner, 
Princeton; and Judge II. Randolph Hoore, Los Angeles. 

19Testimony of Hinuard llcOuire, At. lanta. Accordin9 to Hr. 
llcOuire, •young people exhibit two things that tend to increase 

their chances of having an accic.lent involving alcohol: l) lack 
of driving experience; and 2) lack of experience with drinking.• 
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estimated annual societal cost of $116.7 billion from alcol,ol 
use,20 the prognosis for the future Is not promising based on 
these statistics. 

Left unchecked, these statistics foretell continued 
validity for current estimates of: five percent of the 
population suffering from alcoholism and ten percent as problem 
drinkers; over 19,000 annual deaths due to medically-related 
alcohol illnesses; over 24,000 alcohol-related automobile 
fatalities; 30,000 other alcohol-related deaths from falls, 
fires and suicides; and over 300,000 disabling injurles.2 1 
Alcohol and other drug abuse has become the modern plague of 
our youth and our society. 

This initial recommendation Is just a beginning. A 
research and drafting process of only eight months -- even one 
as intensive as ours has been -- could not possibly attempt to 
solve all the myriad complex problems in this field. The 
regional field hearings revealed that there are no easy 
solutions to many of these problems. This 20-part 
recommendation ts a distillation of over 250 recommendations 
extracted from the field hearings. They are targeted at some 
of the more troubling areas highlighted by the Advisory 
Commission's proceedings, as well as some of the more 
manageable issues that were deemed susceptible to resolution in 
the near term. The efforts of the Individual Rights and 
Responsibilities Section and its Advisory Commission in 
reaching out to the legal community and beyond can proceed with 
this initial recommendation as a basis for dialogue, further 
investigation and reflection. The recommendation is part of 
the larger continuing process of study and action in which the 
Individual Rights and Re.sponaibilitlea Section and Its Advisory 
Commission and the state and local bars are already 
participants with others seeking solutions to these problems. 

During the coming Association year, the Section of 
Individual Rights and Responsibilities and its Advisory 
Commission will strive to Implement the recommendation adopted 
by the Bouse of Delegates. It will also continue its efforts 
to involve lawyers nationwide in the search for solutions to 
our serious national crisis of youth substance abuse. 

1. 11 le_!lal Sales to llinors 

Throughout the Advisory Commission field hearings, a 
recurrent theme was the need, expressed by many of the public, 
law enforcement and treatment personnel, for tougher penalties 
against convicted drug pushers who sell drugs or alcohol to 

20Testlmony of Alan Stoudemire, ll.D., Atl_ant_<1. 

21rd. 

-5-

youth. 22 There is ample precedent for creating a separate 
class or category of crimes specif i cally focused on the sale of 
large quantities of alcohol and hard drugs to youth. The 
typical state alcohol beverage control laws or juvenile 
protection laws provide penalties for the purcl1ase and/or sale 
of alcohol by or to a minor.23 State laws typically prohibit 
sales of alcohol and other potentially dangerous substances to 
particularly vulnerable individuals.2~ lloreover, many states 
prohibit the sale or the act of providin2 a dangerous weapon or 
other Instrumentality to a young person. 5 Aleo typical of 
these laws is the prohibition of certain sexual conduct 
relating to youth or other especia l ly vulnerable persons.26 

2 2see, ~-• testimony of William Coletti, Sue Rusche; Gregg 
Ruduka, Ph.D., C.A.c., Randall Simpson, Atlanta; and Barry 
Nidorf, Los Angeles. 

23~, ~-• 18 Pa. Cons. Stat. Ann. s. 6308 (Purdon 1983)("A 
person commit ■ a summary offense, If he, being lea ■ than 21 
years of age, attempts to purchase, purchases, consumes, 
possesses or transports any alcohol, liquor or malot or brewed 
beverages.") See also 1 Pa. Cons. Stat. Ann. S. 6307 (Purdon 
1983)(miarepresentatlon of age to purchase liquor); 18 Pa. 
Cons. Stat. Ann. S. 6309 (Purdon 1984)(representing to liquor 
dealers that minor is of legal drinking age); 18 Pa. Cons. 
Stat. Ann. S. 6310 (Purdon 1983)(inducement of minor to buy 
liquor). 

24see, ~-• 50 Pa. Cons. Stat. Ann. s. 4605(1) (Purdon 1983) 
(providing separate penalities for delivery of "any alcoholic 
or other intoxicating or narcotic substance" to any person in a 
mental health facility without the director's knowledge or 
consent.) 

25see, ~-• 18 Pa. Cons. Stat. Ann. s. 6302(a) (Purdon 1983) 
(providing separate criminal penalities for sale or lease "to 
any person under 18 years of age of any deadly weapon 
cartridge, gunpowder, or other si ■ ilar dangerous explosive 
substance.") See also 18 Pa. Cone. Stat. Ann. S. 6303(a) 
(Purdon 1983)("atarter pistols"); 18 Pa. Cons. Stat. Ann. S. 
6304(a) (Purdon 1983)("tobacco in any form"); 18 Pa. Cons. 
Stat. Ann. S. 6J06(a) (Purdon 1983)("cigarettea or cigarette 
paper"). See also Wash. Rev. Codes. 9.41:080 (1977) and Mich. 
Comp. Laws~ 750.223 (1978)(firearma to minors). 

26see, ~-, 18 Pa. Cons. Stat. Ann. s. 3123(4) (5) (Purdon 
19oTT (1nvoluntary deviate sexual intercourse with any person 
"who is so mentally deranged or deficient that such person is 
incapable of consent; or who Is leas than 16 years of age.") 
See also 10 Pa. Cons. Stat. Ann. s. 3121 (Purdon 1983)(rape); 
TI!Pa. Cons. Stat. Ann. S. 3126(2 ) (5) (Purdon 1983)(indecent 
assault). Cf., Cal. Penal Code S. 266(h) (West 1905)(provlding 
for higher penallties for facilitating the prostitution of a 

person under 16 as opposed to an adult);(con't. on next page) 
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Finally, maray states provi~~ s pecial ass~ult "vicLim" 
categories to protect certain persons at risk, particularly 
police officers, teachers, students and the elderly. 27 This 
proposal is consistent with these other, longstanding 
prohibitions regarding sales or conduct involving youth and 
other susceptible groups. Recently, a number of states have 
proposed and enacted mandatory minimum sentences for a limited 
group of serious cricies includ i ng gun ~iolations,28 drunk 
driving29 and drug selling generally.3 

Typically, these sentencing laws, as they relate to drug 
selling, define a list of serious and harmful drug 
classifications including heroin, PCP (phencyclidine or "angel 
dust") methamphetamine and methaqualone.3 1 Some proposals 
also include possession of very large quantities of 
marijuana.3 2 The mandatory minimum sentencing aspects of 
these laws typically provide for no parole and no probation 
from rigid custodial sentences for possession of these listed 
substances in the quantities specified in the statutes.33 

26con'tcal. Penal Codes. 266(i) (West 1985)(pandering to 
minors); Cal. Penal Code S. 311.2 (West 1985)(felony penalty 
for exhibiting child pornography to a minor versus misdemeanor 
for adult exhibits.) 

27see, ~-• 18 Pa. Cons. Stat. Ann. s. 2702(2)(3) (Purdon 
l983)(poITce officers) and (5)("teaching staff member, school 
board member, other employee or student of any elementary or 
secondary publicly-funded educational institution ••• "). It 
should be noted that these special "victim" categories were 
specifically enacted despite the Commentary to the Hodel Penal 
Code opposing such special categories. See Model Penal Code 
and Commentaries (Official Draft and Revised Comments 1980), 
Part II, at 183-5. See also Cal. Penal Codes. 243(b) (West 
1985). - --

28see, ~., · ueumann, Loftin and UcDowall, Federal Firearms 
PoTTcr and 1-landatory Sentencing, 73 J. Crim. L. & Crim1nology 
1051 1982). 

29see, ~•• llote, Under the Influence of California's New 
Drunk Driving Law, Is the Drunk Driver's Presumption of 
Innocence on the Rocks?, 10 Pepperdine L. Rev. 91 (1982); see 
also 39 N.J. Stat. Ann. s . 4-50 (West 1983-84). --

30see, ~-, Ruff, Handator Hinimum Sentenci , 8 
Di 'iit:" Law. 28 ( 1984 • See a 1 so 11 Cn 111. J. tl 2 3 
states enacting similarlaw~ 

31 Id. See also on the quantities, etc., Rendell Greenleaf 
ProposesTtinTiiium Drug Sentences, Phi la. Inq., !larch 6, 1985, s. 
D, at: 1. 

32 
Id. at 2. 

33!_!!. 
-7-

ln l')8J, howc vor, t he l\llA !lous e o f De lcqat:c:J ,>a s :Jo•l a 
rccomr.icn,lation aqainst mandatory 1111n1mum scnt:cuctn•J.34 At 
that time the cciphasis ,,as on ,lrug offenses in ']cncral ,,i thout: 
any further qualification, rather than on tougher sentences for 
the lJa le of large quantities of Janqerous ,Ir ugs to youth. 
l~oreovcr, despite the efforts of law enforcement and jujic i al 
control, there have been numerous citations of ev er-i ncreas1ng 
alcohol and other drug use b! our youth,35 and inappropriate 
punishr:ients for the pushers. 6 To clarify, our 
recocimendation is directeJ "specifically at in~easing 
sentences for a class of crime -- illegally sellinq alcohol or 
hard <lrugs to young people -- not at mandatory ciinimum 
sentencing. Under over recomciendation, any and all relevant 
individual sentencing considerations would still be 
applicable. Only the ciaximum applicable penalty would be 
affected. For these reasons, this recotmciendation is 
appropriate for consideration at this ticie. 

2. Juvenile Offenjer Treatment 

There is general agreement among those involved in juvenile 
justice administration~ whether juJge,37 prosecutor,38 or 
treatment specialist, 3 that alcohol an<l drug abuse has 
reached epidemic proportions among juvenile offenders. Ono 

34ABA Policy on "Handatory liinimum Prison Sentences,• 
February, 1974, 

The l\BA oppoaes, in principle, legislatively or 
administratively imposed mandatory minimuc prison sentences 
not subject to probation or parole for cr i minal offenJers, 
including those convicted of drug offenses. 

The 1\13A further approves that the ,'\BA PreaiJcnt: is 
authorized to advocate this position in any appropriate 
foruci. 

35sec ~ notes 22-24. 

3 6supra note Jl at 2. 

3 7sec testir.iony of Ju<lge Leon Emaerson, Lo!I An']cles. 

38 Scc testimony of Phillip Carchman, Princeton: "I can only 
speak for [my] count y, perhaps in excess of 50 percent of the 
offenses ,,c sec cociaitted by juveniles involve alcohol abu!le or 
drug abuse.• 

J'>scc testimony of Thocias II. B Latner, Prince t on, "Tile 
~cwJerscy Depart:r.ient of Corrections estimates that 25 to .40 
percent of tho aJolcscents ailcitted to its facil1tles ~re 
either alcohol or drug addic t ed, or arc experiencing problems 
\Ii th •lr ugs or a lcoho l. • 
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treat-rac,nt. official in Los /\n<jeles report&.} t.o t.he /\dvisor/ 
Commission that, "of t:he 35,000 plus youn<Jsl:ers who come 
t.hrough Lo,i An<Jeles County's Juvenile Courts each ·tear ••• , 05 
to 90 percent have a basic, un,lerlyin<J Jrug problem. • 40 A 
recent: national stuJy reporte,I by the Office of Juvenile 
Justice and Delinquency Prevention (OJJDP) found that 50.3 
percent of aJolescents tr eateJ for Je l inquency haJ Jr ug an,1/or 
alcohol problems.4l 

Youth Jrug and alcohol abuse is a problem whie'h the current 
system has failed to adequately address, and without reforn may 
be un.mle to overcot1e. 42 Accordingly, this recoaaen.lation 
and report urge t.he ABA !louse of Delegates to recor.tnend that. 
all juvenile offenders in need of alcohol or -.lrug abuse 
treatment be given access to treatment while in the custody of 
legal authorities, anJ that the <livers ion of et igible juveniles 
into treatment facilities is an appropriate met.hod for 
achieving such t rea t111ent •• 

BackgrounJ: Access to Treatment 

In 1967, President Johnson's Commission on Law Enforce111ent 
an,! the Mministration of .Justice reco111oendeJ the "early 
i<lentification and diversion to other coaounity resources of 
those offenders in need of treatment., for who111 full cri111inal 
disposition does not. appear required. • 43 This recommendation 

40restimony of Judge Randolph lloore, Los Angeles. Judge 
1-loore a,lded that the st.atistics he reported ,l1d not account for 
"the r.1any more t.housan,ls that clo not cooe before our Courts anJ 
go unnoticed, untreated, ancl uncarecl for •••• • 

4lyoung, Re9i:lential Chit<! Care, 1966 anJ l98l: 
for Chi Uren an:1 Youth 111 th 
University of Chicago, Schoo 
( t'JB2) at n. 

F'acilit.ies 
!lee .ls, 
mtn1stration 

42see generally testi111ony of Gary 1-langiofico, Los Angeles: 
"[t.he adolescent treatoent conmunity does] not believe that 
jail cells II ill cure chemical ,lepen<lency, but we ,1 o believe the 
law enforcement/legal system can make a oajor iopact in get.ti n<J 
young people the appropriate help they need.• 

43neport of the President's Cor:nission on Lau Enforcement. an ,! 
Aclministration of Justice, The Challenge of Crime in a Free 
Society at 332 (1967). 
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won swift. a~proval from a variety of sources in the legal 
cormun i ty. 4 

The l\merican Bar Association enJorse·l offemler ,Jiversion 
early,45 ancl has been instrumental in the creation anJ 
development. of subsequent criminal diversion policy. The ABA, 
in conjunction with the Institute of Juclicial lldministration 
has cledicated volumes of the Juvenile Justice St.andarcls to 
discussing ancl stanJarJizing the proceJures involve.I in 
juvenile diversion. The Stanclar,Is Relating to Youth Service 
Agencies state: 

The pr i111ary goal of each :,outh service agency is to ensure 
that needed services are delivered to juveniles int.he 
community before any court contact occurs. A subsidiary 
goal is to ensure that suitable prograos are also available 
for at l juveni lea anJ their families formally referred by 
the police or courts, and not si111ply for those who are 111ost 
easily rehabilitated.46 

Juvenile diversion is firmly root.eel uithin the ABA's 
tradition as an ir.iportant alternative to the standard tools of 
juvenile justice: ?"Osecution and incarceration. '!his support 
has been a crucial factor in the deve lopnen t anJ maintenance of 

44see for111er Attorney General John Iii tchell 's adJre9s to the 
NaTTonal Conference on Corrections, in which he states, "in 
many cases society can best be servocl by Jiverting the accuse,) 
to a voluntary, cor.iaunity-oriented correctional progra111 inst.ea ·! 
of bringin<J hi111 to trial.• The Ilinneapolis Star, Dec. 6, 1971, 
at l3b. See also an address by Associate Justice Rehnquist 
before the~ational Conference on Criminal .Justice, in 
Washington, D.C., January 24, 1973. Other groups voicing 
support of cliveraion as a viable alternative to adjudicaUon 
and incarceration, include the National District At. torneys 
Association, American Correctional Association, anJ olational 
Council on Crime and Delinquency. 

45see ABA Comoission on Correctional Facilities an :l Services, 
Coorjination Bulletin No. 17, June 1973: see also ABA Project 
on 5tandarcls for Criminal .Justice, Stan,tards Relating t.o the 
Prosecution Function and the Defense Function ( l97 l). Stan,lar d 
3.fl(al of t.he Prosecution Function, and St.anctard 6. t of the 
Defense ?unction urge each party to explore the availability of 
non-criminal disposition, including early ,Ii.version into 
cor.1111unity-based rehabilitation progra111s, especially for first 
offen,lers. 

461nstitute of Ju,Hcial lld111inistration-l\merican Bar 
Association Joint. Commission on Juvenile Justice Stan,larcls, 
St anilar.ls Relating to Youth Service I\ encies, approveJ by the 
llouse o Dele9ates, /\mer1can Bar ssoc1at.ion, 1900, ~ee, ~=-'l:• 
coooentary to ::;tanJarcl 2. l of Youth Service /\gencies at 38. 
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the v .. rious divursion proyra111s around the country.47 
Therefore, it is consistent with estaulishcd AUii policy thut 
any juvenile who has come in contact with the juvenile justice 
system, andd who has been found to have alcohol and/or other 
drug abuse problems should be given access to appropriate 
treataent. Juvenile diversion ia an appropriate vehicle to 
facilitate these treataent needa. 

The Problem 

As early as 1967, government officials were concerned about 
the sharply rising numbers of arrests, and the high recidivism 
rates among juveniles. The President's Co1111ission on Law 
Enforcement and Administration of Justice, critical of the 
formal juvenile justice system, concluded that "the formal 
sanctioning system and pronouncement of delinquency should be 
used only as a last resort.•48 

The U.S. Supreme Court, in In re Gault,49 held that the 
wide powers of the juvenile court system had not appreciably 
diminished youthful crime, that inconsistencies in its 
philosophy had adverse effects upon youth under its control, 
and that gross injustices had resulted from its procedures in 
which youth were punished more severely than adults for 
comparable offenses.SO Critics condemned the juvenile court 

47see, The Performance Standards and Goals for Pretrial 
Release and Diversion, approved by the Uational Association of 
Pretrial Services Agencies, which remarks in the preface, "To 
date the American Dar Association and the national Advisory 
Commission on Criminal Justice Standards and Goals have led the 
way in attempting to define some standards in the area of 
diversion against which we can all measure whether we are 
coming any closer to being able to administer justice" . Id. at 
iii. 

48President's Commission on Law Enforcement and 
Administration of Justice, The Challen e of Crime in a Free 
Society, 81 (1967). The Report cont nued to say, the 
juvenile court system] has not succeeded significantly in 
rehabilitating delinquent youth, in reducing or even stemming 
the tide of delinquency or in bringing justice and compassion 
to the child offender.• 

49307 U.S. l (1967). 

50Id. at 1-01: see also Lemert, Instead of Court: Diversion 
inJuvenile Justfce-:--T"°(Center for Studies in Crime and 
Delinquency, Uational Institute of Mental Health, 1971). 
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tiyslcm u s .. ~j ~ yrc:1di11y, .. ~l "uru 1.:.1 :.; u1i.il)lt:, vrv11l: t , , urdc:ring 
dct~nt 1011, 11 :,2 a.uJ 11 cc 1miuugcnic. "53 'l'tus was the 
atmo:iiph.,re from wtuch the juvenile diversion program:, first 
evolved.54 

Testimony received by the Advisory Commission, r.,ported 
that the same problems which confronted the juvenile justice 
syst"m in the l9b0's are still prevalent today. A broad 
consensus exists among juvenile justice officials and scholars 
that an unacceptably high rate of recidivism continues to 
persist among juvenile offenders:55 that the juvenile Justice 
system fails to meet the specific needs of juveniles:5 and 
that contact with the juvenile ~ustice system can be more 
injurious than rehabilitative.5 

51Lemert, !~EE~ note 50 at 12. 

52Ferster, Juvenile Dt,tention: Protection, Prevention or 
Punishment?, l7 Fam. L. Rev. I~l TPH,9T, aiso pul>Hsfiea-In 
DivertI~2_Youth_from_th~_Corre;t!onal_~~stem (Youth Development 
and Deiinquency Prevention Administration, U.S. Department of 
Health, Education and Welfare, 1973), at 31. 

53vorenberg and Vorenberg, Earl~_Diversion_Fr~m_theTJust!ce 
~l!;~~~T-~E~:;!::_!~-~~~E=~-~!_ar~T,~,e~El• pubiishea in~!!!~~~!! 
1n America, at 1~4 ,Ohlin, ed. ~ ~. The Vorenbergs, 
describea-the court system as "hopelessly overloaded with 
cases; ••• brutal, corrupt and ineffective.• 

54ttillsman, Pretrial Diversion of Youthful Adult s: a De cade 
of_Reform_and=Research,-7-Just.-Syst.-J.-lbl-{19S2T: _______ _ 

Defendants were afflicted with a wide a rray of social, 
emotional and physical problems, and th., i r cr i mi nality 
tended to be neither violent nor particularly serious. 
What struck the reformers of the l~E,O's was t h e court's 
inability to address these deeper problems a s th"Y went 
about their traditional task of process i ng cases. 

55see gener a llf testimony of Phillip Carchman, Pr i nceton. 
See-also-Selke , Diversion and Crime Prevent i on,-20-Criiiiinology 
J!!S TI!!S2): Rojek and Erickson, Refo rming _ the Juvenile_Ju:,tice 
Stste

1
m: __ the_Diversion_of_Status_Offenders, lb Law & Soc'y Rev. 

241 1981-82). 

56~~~ 9~!!~!:~!!l t e stimony of Pili 11 ip Carchma n, !'.!:!~!:~~':?~: and 
Judge Randolph Moore, Gary Mangiafico, Los An2 e les: Hillsman, 
~~EE~ note 54 at 3bl. ------

57soc generully tes timony of Paul Mones, Esq., Los Ange l .. s; 
anil-Thoiiias-H:--111 a t1u, c, Pr i11ceton; Bakur, Hillsmaii; - aiiu-Sadd, 
TIi t: _s our t _ Em[?l <>tmcut _ l'roj~c)t _ Eva 1 uat ion: __ J:,' i na 1 _ RefOr t ( Vt,1·a 
Institute of Justice, 197~. 

-12-

~ 

• 



r 

'fhe term diversion 5 □ has been used to tlescribe various 
administrative practices which procedurally have very litt.le in 
common.59 For example, the police officer who rather than 
arresting a delim1uent youth, chooses to take him home for a 
talk with his parents, exercises in essence a diversion 
decision.60 The unstructured discretion of a prosecutor to 
decline to charge or to prosecute in the interest of justi c e is 

SOThe American Dar Association, in its Juvenile Justice 
Standards, adopts t he definition of diversion found t n the 
Report of the Corrections Task Force of the Uational Commission 
on Criminal Justice Standartls and Goals: 

Diversion refers to formally acknowledged ••• efforts to 
utilize alternatives to ••• the justice system. To qualify 
as diversion, such efforts must be undertaken prior to 
adjudicat.ion and after a legally proscribed action has 
occurred ••• Diversion implies halting or suspending formal 
criminal or juvenile justice proceedings against a person 
who has violated a statute in favor of processing through a 
non-criminal disposition. 

Institute of Judicial Administration-American Dar Association 
Juvenile Justice Standards: Standards Relating to Youth 
Service Agencies, at 5, citing, national Commission on Criminal 
Justice Standards and Goals, Corrections Task Force Report, 50 
(1973). Implicit in the above definition is a two step 
process: first the accused is diverted from the traditional 
criminal process, and then placed into an alternative 
rehabilitative program such as an alcohol and/or drug abuse 
treatment program. 

59uimmer, Diversion: The Search for Alternative Forms of 
Pros.es,ution, 4 (American Dar Foundation, 1974). 

60Klein, Issues and Realities in Police Diversion Programs, 
22 Crime and Delinquency 421 (1976). 
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also tliversion. 61 The problem with tlefining these informal 
procedures as juvenile diversion, is that such procedures, ad 
hoc by their very nature, are subject to uneven, even unfair, 
application.62 Thus, the American Bar Association, National 
Association of Pretrial Services Agencies, and other concerned 
organizations promulgated standarcls by which pretrial 
diversions should be governed.63 

This recommendation takes into account the various 
proceclural and Constitutional challenges which have been levied 
against diversion. 6 4 These concerns are dealt with in the 
Institute of Judicial Administration-American Dar Association 
Juvenile Justice Standards. Thus, Issues such as juvenile 
representation, the requirement of a plea, and the right to a 
speedy trial will not be cliscussed in this report. 

Goals of Access to Treatment Throu~h_Juvenile Diversion 

The traditional goals of pretrial diversion include: 
unburdening court dockets and conserving judicial resources for 
more serious cases; reducing the incidence of offender 
recidivism by providing an alternative community-based 
rehabilitative incarceration; and benefiting society, 

61 uational District Attorney's Association, Honograph on 
Philoso hical, Procedural and Le al Issues Inherent in 
Prosecutor D1vers1on Programs, at 3-4 1974 

62uational Association of Pretrial Services Agencies, 
Pretrial Diversion: Performance Standards and Goals for 
Pretrial Releases and Diversion, approved 1978. See generally 
Programs in Criminal Justice Reform (Vera Institute of Justice, 
1972). 

63~ Standarcls Relating to Youth Sevice Agencies, supra note 
46. See also National Association of Pretrial Services 
Agenc1es,75Tversion: Performance Standards and Goals for 
Pretrial Release and Diversion, :'upra note 47; ancl llote, 
Pretrial Diversion from the Crimtnal Process, 83 Yale L.J. 027, 
020 (1974): ~·~~ 

The label of diversion may properly be reserved for 
dispositions pursuant to formal standards followed by 
supervised rehabilitation. Pretrial diversion provides, in 
principle, criteria for decision-making, ••• [I)t is an 
attempt to standardize ad hoc procedures of an informal 
discretionary system. - --

64see generally Uote, supra note 63, at 827. 
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by the training a11<.I ylaceiaent. of yreviously unemployed 
persons.65 'l'his recommendation addresses another yoal: 
where evaluation and screening indicate an alcohol and other 
drug abuse problem, diversion can facilitate the treatment and 
rehabilitation of the accused. The Advisory Commission 
received a great deal of test i mony throughout Its hearings 
explicitly recommending that adequate and complete substance 
abuse treatment to those juveniles in need of auch treatment 
could be accomplished through diveraion.66 These 
recommendations from those working within the juvenile justice 
system are important given the recent history of the pretrial 
diversion movement. Though pretrial diversion ia far from 
dead,67 its prominence haa decreased over the last several 

65These goals had general support. See National Association 
of Pretrial Services Agencies, Standards and Goals for Pretrial 
Release and Diversion, supra note 47, at 24, which defined the 
goals of diversion as, 

providing the traditional criminal justice ayatem with 
greater flexibility and enabling the system to conserve its 
limited resources for cases more appropriately channeled 
through the adversary process; providing eligible 
defendants with a dispositional alternative that avoids the 
consequences of regular criminal processing and possible 
conviction, yet Insures that defendants' basic legal rights 
are safeguarded; advancing the legitimate societal need to 
deter and reduce crime by impacting on arrest-provoking 
behavior by offering participants opportunities for 
self-development. 

66see generally testimony of Thomae lllatner, and Phillip 
Carchman, Princeton; and Gary llangiofico, Judge Randolph 1-toore, 
Paul Honea, Eaq., Los Angeles. 

67uillsman, supra note 29 at 367. 
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y~u.r1>.60 \thi le t.hc number of <liv~rsion pro9rams acrous the 
country has fallen,b 9 t.hc amount of crit.icis,u t.he movement 
received has increased.70 l-luch of the criticism has centered 
on the failure of the diversion movement to achieve the lofty 
goals it set for itself back in the late 1960's. Pretrial 
diversion advocates have responded to this criticism by 
reappraising their goals: 

It would appear that the most relevant question today about 
the pretrial diversion movement la not whether the programs 
have the impact they originally intended but why they do 
not, or why those effects are not stronger •••• The major 
task now facing this field involves Identifying the 
conditions under which pretrial diversion programs might 
achieve more of what they aet out to do over a decade 
ago.71 

One condition under which pretrial diversion can achieve ita 
original goals would be the diversion of alcohol or drug 
abusing youth into treatment programs. These programa, with 
their limited scope and purpose, have achieved dramatic results 
in the treatment and rehabilitation of juvenile offenders.72 

60pryor, Practices of Pretrial Diversion Pro rams: Review 
and Analys ~9 the Data, Pretr a Serv cea eaource Center, 
1982). 

69The American llar Association Directories of Pretrial 
Intervention Projects identified 140 projects in 1976. The 
Pretrial Services Resource Center Identified 127 such projects 
in a 1981 survey. An Interesting fact uncovered by this recent 
survey ia the volatility of diversion programs; of the 127 
projects identified 62 percent had started up after 1974, and 
28 percent since 1976. 

70see supra note 55 at 241. 

71111 llaman, supra note 54 at 380. 

72A limited but rewarding investigation by the Advisory 
Commission uncovered a number of successful diversion projects 
around the country. For example, 

The Youth Diversion Unit of Whittier, California. This 
project is administered by the local law enforcement 
agency. Tl1e Unit identifies eligible first offenders and 
refers them to the appropriate treatment facility. The 
Unit reports that in fiscal year 1904, of the total number 
of juveniles taken Into custody, 19.2 percent were 
diverted, of that number, 19.0 percent recidivated (cont. 
on next page). 
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Conclusion 

Testimony before the Advisory Commission has confirmed that 
a crisis presently exists in the juvenile justice system. The 
juvenile courts across the nation are ill-equipped to deal with 
the alcohol and drug abuse epidemic which prevails in its 
courtrooms and jails. This recommendation calls upon the ADA 
llouse of Delegates to recommend that the states confront this 

72(cont.) 

The Dis t rict of Columbia Juvenile Diversion Project. This 
project refers eligible juveniles to treatment in one of a 
consortium of private agencies. The project reports that 
while 30-35 percent of previously incarcerated juveniles 
are subsequently rearrested, only 20 percent of those 
juveniles who have been diverted are later rearrested. 

Alcohol-Jail Program, Metropolitan Atlanta Council on 
Alcohol and Drugs, Inc. Due to the fact that the local 
county and city jail facilities in metropolitan Atlanta 
were estimating that 75-80 percent of their inmates had 
alcohol related incidents, an "Alcohol-Jail Pre-Release 
Course" was initiated by the lletropolitan Atlanta Council 
on Alcohol & Drugs, Inc. The Alcohol-Jail Pre-release 
course consists of four two-hour sessions taught over a two 
week period. The medical aspects of alcoholism, the 
relationship between alcohol/drugs and crime, the 
relationship between alcoholism/drugs and domestic 
relationships, the disease of alcoholism, and the revolving 
door jail syndrome are just some of the topics covered by 
the course. A personal action plan le also developed and 
tailored to fit the needs of the individual and help find 
constructive alternatives to hie alcohol/drug abuse. See 
testimony of Robert Y. Halford, At_lant~ --

The Intake Service Conferences of Essex County, llew 
Jersey. This diversion process is administered by an 
adjunct of the county Family Court. The court case 
managers review those accused, and refer eligible 
candidates to outside agencies. Essex County reports that 
of those diverted, 68 percent never come before a court. 
Each of llew Jersey's counties has an equivalent program. 
These programs derive their authority from the llew Jersey 
Family Court Act, N.J. Stat. Ann. S. 2A:4A-70 et.~­
(West 1983-84), which refers explicitly to alcohol and drug 
abuse as one of the criteria to be considered in making the 
decision to divert. Other states possess similar diversion 
statutes as that contained in the llew Jersey Family Court 
Act. See,~-• The California Juvenile Court Law, Cal. 
Welt. & Inst. Code s. 654 (West 1984); Mass. Gen. Laws Ann. 
ch. 276A, s. I et.~- (West 1985). 
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crisis and provide alcohol or drug abusing you th within the 
juvenile justice system effective treatment throu~, diversion 
programs. 

3. Revocation of Driver's License 

The statistics on the under 21 involvement in traffic 
fatalities, along with the "blood border" fatalities justify 
some limitation on licenses up to age 21.73 The complete or 
partial revocation or suspension of a youth license is another 
step to begin solving the problem of alcohol-related traffic 
fatalities. The Presidential Commission on Drunk Driving has 
recommended that states adopt the provisional youth driving 
license.74 The President's Commission noted that 35 states 
have adopted some variation on limiting the licenses for 
drivers under the age of 10.75 

On April 10, 1985, Robert J. Mellow7 a Pennsylvania State 
Senator, introduced Senate bill Ho. 660 6, providing for 

7 3In 1981, approximately 25,000 people died from 
alcohol-related highway accidents (70 lives per day). In that 
same year 4,884 persons died in alcohol-related highway 
accidents in which the driver was under 21. This represents 
23.6 percent of all alcohol-related fatalities. Over 5,000 
teens are killed and 130,000 are injured yearly in 
alcohol-related accidents. These statistics demonstrate the 
gross involvement of teens in alcohol-related fatalities 
despite the fact that drivers under 21 represent only ten 
percent of the licensed drivers, and only drive nine percent of 
the vehicle miles driven. The American Automobile Association, 
W11y the Legal Drinking Abe Should be 21 (1984). See 
recommendation and report on the 21 drinking age. 

74~ Presidential Commission on Drunk Driving, Final Report, 
at 21 (Hov. 1983). 

States should adopt laws providing a provisional license 
for young beginner drivers which would be withdrawn for a 
DUI conviction or an implied consent refusal. 

751d. 

76Drug and alcohol related offenses by persons under 18 years 
of age; res.trictions, suspension, or delay of driving 
privileges: 

(a) Upon conviction of a person for any offense 
specified in subdivision (d), committed while the 
person was under the age of 18 (cont. on next page) 

-18-



provisional youth lice11s~s, ~~ued 011 an existin9 California 
statut.ory provision for <l<?layiny or revoking <lriver's liceusea 
of persons under 18 convicted of ,Jrunk <lriving. 77 There have 
been similar proposals with regar<l to restricteu adult licenses 
after DWI convictions. 78 Sone of these proposals, however, 
are not above question on constitutional grounds as cruel 
and unusual punishment. However, it has been established that 
the consent proviaion ia appropriate aince the U.S. Supreme 

years and while driving a motor vehicle, the court may 
suspend or restrict the person's driving privileges on 
condition• that the court deems appropriate or, in the 
case of a person who does not yet have the privilege 
to drive, order that the privilege be uelayed. The 
duration of the restriction, suapension, or delay 
■hall be for up to one year or until the person 
reaches 17 years of age, whichever is longer: however, 
if the person's driving privileges have been 
previously suspended, restricted, or delayed pursuant 
to this section, the duration aay be extended until 
the person reaches 18 years of age. 

See also Cal Veh. Codes. 13352.J (West 1985), regarding the 
terms of revocation and reinstatement of such licenses. 

77pA Senate Dill 660, Printer's Uo. 755 (1985), proposes to 
amend the existing Pennsylvania driving law as follows: 

75 Pa. Cons. Stat. s. 373l(e)(l983) is amended by adding a 
paragraph to read, 

S. 3731 Driving under the influence of alcohol or 
controlled substance ••. 

••• e. Penalty 

••• (9) In addition to the other penalities prescribed 
under the section, any person under 21 years of age 
violating any provision of this section shall have his 
driver's license revoked until he reaches 22 years of 
age. Revocation shall occur for in-State violations 
of this section and for out-of-state violations of 
laws of the situs state wl1ich conform to this section. 

~ Cal. Veh. Code S. 13202.5 (West 1985). 

78~, ~-• the "labeling" of DWI offenders in Oklahoma. 
Oklahoma Town Tags Convicted Drunk Drivers, The Washington 
Post, Feb. 21, 1985, at AJ; Caufield, A Look at llis Dumper Can 
Tell the World lie llas Driven Drunk, Phila. Inq .. Feb. 20, 1985, 
at 12A. 
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Court hds rcpcdt<?Jly uphel<.I st.at.e bloou-alcohol anJ 
breat.halizer t.eat.s in a<.luit.ion to restrictions resulting fron a 
refusal to consent..79 

Therefore, provisional youth licences subject. to complete 
or partial revocation upon conviction or refusal to consent are 
extensions of already existing laws or pending legislation.BO 
This recommendation urges the ADA llouse of Delegates to support 
both provisional youth licences and uniform 21 minimum drinking 
age laws as two measures that in tandem can help to address the 
"drinking and driving" aspect of youth alcohol and other drug 
problems. 

4. Paraehernalia Law 

The problems involved with the easy availability of drug 
paraphernalia were raised throughout the Advisory Commission 
hearings.Bl Parent groups, school administrators, students 
and treatment professionala8 2 all remarked on the ease ~ith 
which a juvenile may acquire the needed tools of drug use. 

The statistics are staggering. Nearly 65 percent of all 
juveniles have tried marijuana and 48 percent of those have 
used the drug more than 10 times.BJ The Surgeon General of 
the United States, Or. C. Everett l,oop, has reported that,_ 

In tl1e past 20 years there has been a JO-fold increase in 
(marijuana) use among youth. I-lore than a quarter of the 
American population has used (marijuana). The age at which 
people first use marijuana has been getting consistently 
lower and is now ■oat often in the junior high school 
years. Daily use of marijuana is greater than that of 
alcohol among this age group. More hiah school seniors 
smoke aarijuana than smoke cigarettes. 4 

79see, ~•• South Dakota v. Ueville, 103 s. Ct. 916 (1983); 
andl-iackey v. Hontrya, 443 U.S. 1 {1979). 

8 0such partial licenses are already permitted in some states 
so as to enable minors to travel to and from work. ~• ~-• 
U.Y. Veh. & Traf. Law S. 501.J (McKinney 1984-85). 

8 1see testimony of William Coletti, Amy Haywood, Atlanta; and 
Arnold Wash ton, 1-1.0., Princeton. 

82!!!· 

83131 Cong. Rec. S3319 (daily ed. March 20, 1985) (statelilent 
of Sen. Pete Wilson). 

84.!.!!· 
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The s t atistics are equally alarming with rcganl to at.her 
con t rollecJ substances. Cocaine use amon<J high school studen t s 
leaped from an estimated 6 percent in 1976 to over 20 percent 
in 1902.05 This figure translates to one out of every seven 
high school seniors experimenting with cocaine.06 This 
i ncrease in use has been attributed to easy availability, 
reduced prices and improved purity. 8 7 In response to these 
figures, it is not surprising that the drug paraphernalia 
industry reports record sales. The numbers are estimated in 
the billions of dollars.OO As an outgrowth of this boom, the 
paraphernalia industry in 1977 established its own trade 
organization, trade journal and periodical. This 
recommendation0 9 encourages federal action to prohibit the 
interstate sale and shipment of drug paraphernalia which would 
eliminate the mail order and catalog sales of the instruments 
of drug use to minors. 

The Advisory Commission adopted the definition of drug 
paraphernalia as stated in the Hodel Drug Paraphernalia Act 
(I-IDPA).90 That definition states that, 

05Testimony of Arnold Washton, M.D., Princeton. 

06~ supra note 01. 

87Testimony of Arnold Washton, M.D., Princeton. According to 
Dr. Washton: 

The price of cocaine has fallen by as much as 50 percent in 
the past year in many of the large cities: one gram of 
cocaine, at $60-70 on the illegal market, is now cheaper 
than an ounce of marijuana. lleanwhile, the purity has 
increased from about 20 percent in 1902 to over 40 percent 
in 1983. 

88~ supra note 01. 

89see S.713, "The llail Order Drug Paraphernalia Control Act" 
which was introduced on Harch 20, 1985 to the Senate Committee 
on the Judiciary by Senator Pete Wilson (R., Ca). 131 Cong. 
Rec. S 3319 (daily ed. I-larch 20, 1985). Similarly, See, ~-• 
federal law also restricts the sale of all firearms or 
ammunition to youth under eighteen, and certain other weapons 
to youth under 21. See,~-• 18 u.s.c.A. 922 (b)(l) (West 
1976). See also the recommendation and report regarding 
illegal sales to minors. 

90The Drug Enforcement Administration (DEA) drafted the llodel 
Drug Parapherna I ia Act (1-IDPA) in 1979 to counter the 
availability of drug paraphernalia, which the DCA characterized 
as at an epidemic level. The 1-IDPA attacks the drug 
paraphernalia industry (cont. on next page) 
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Drug Paraphernalia means all equipment, products and 
materials of any kind which are used, intended for use, or 
designed for use, in planting, propagating, cultivating, 
growing, harves t ing, manufacturing, compounding, 
converting, producing, processing, preparing, testing, 
analyzing, packaging, repackaging, 

90 (cont.) 

which promotes, even glamorizes, the illegal abuse of drugs 
by adults and children alike. Sales of drug paraphernalia 
are reported as high as three billion dollars a year. What 
was a small phenomenon at the time the (original) Uniform 
Act was drafted has now mushroomed into an industry so well 
entrenched that it has its own trade ••• lines and 
associations. 

The IIDPA was written in reaponae to judicial invaltdation of 
various state and municipal laws controlling drug 
paraphernalia. Several of these pre-llOPA laws fel I before 
constitutional challenges on both overbreadth and vagueness 
grounds. 

The 1-IDPA is the DEA's attempt to write a statute broad 
enough to deal with the problem of drug paraphernalia, 
narrow enough to avoid impinging on constitutionally 
protected conduct, and precise enough to be understood by 
both the law's enforcers and its targets. 

llote, The Constitutionalit of Anti-Dru Para hernalia Laws -
~he Smoke Clears, 58 Notre Dame L. Rev. 833, 840 1903 

The HDPA attempts to overcome overbreadth and vagueness 
concerns in two ways. First, the Act precisely defines drug 
paraphernalia and provides examples and other factors for a 
court to consider when determining whether a particular item is 
proscribed paraphernalia. See infra note 93. Second, the Act 
includes an intent (to use withacontrolled substance) 
requirement to obviate any definitional ambiguity. "The term 
'Drug Paraphernalia' means all equipment, products and 
materials of any kind which are used, intended for use, or 
designed for use ••• with a controlled substance.• l-lDPA Art. I. 

The HDPA has been adopted in its entirety or in a modified 
version, by a majority of the states and by many communities. 
Only seven states and the District of Columbia lack laws 
focused on prohibiting drug paraphernalia. See 50 Notre Dame 
L. Rev . at 042, n. 44. (listing of state codification of the 
lll>PA). 
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scoring, con1:.aining, concealiny, inj~ct.ing, in\jetJt.iug, 
inhaling, or otherwiso, introducing into the hun,an body a 
controlled substance in violation of this Acr.9 1 

91Thia definition includes, but is not limited to: 

1) Kits used, Intended for use, or designed for use 
in planting, propagating, cultivating, growing or 
harvesting of any species of plant which is a 
controlled substance or from which a controlled 
substance can be derived; 
2) Kits used, intended for use, or tlesigned for use 
in manufacturing, compounding, converting, producing, 
processing, or preparing controlled substances; 
3) Isomerization devices used, intended for use, or 
designed for use in increasing the potency of any 
species of plant which is a controlled substance; 
4) Testing equipment uaed, intended for use, or 
designed for use in identifying, or in analyzing the 
strength, effectiveness or purity of controlled 
substances; · 
5) Scales and balances used, intended for use, or 
deaignetl for use in weighing or measuring controlled 
substances; 
6) Oiluenta and adulterants, such as quinine 
hydrochloride, mannitol, mannlte, dextrose and 
lactose, used, Intended for use, or designed for use 
in cutting controlled substances; 
7) Separation gins and sifters used, intended for 
use, or designed for use in removing twigs and seeds 
from, or in otherwise cleaning or refining, marijuana; 
8) Dlenders, bowls containers, spoons and mixing 
devices used, intended for use, or designed for use in 
compounding controlled substances; 
9) Capsules, balloons, envelopes and other containers 
used, intended for. use, or designed for use in 
packaging small quantities of controlled substances; 
10) Containers and other objects used, intended for 
use, or designed for use in storing or concealing 
controlled substances; 
11) Hypodermic syringes, needles and other objects 
used, intended for use, or designed for use in 
parentally injecting controlled substances into the 
human body; 
12) Objects used, intended for use, or designed for 
use in ingesting, Inhaling, or otherwise introducing 
marijuana, cocaine, hashish, or hashish oil into the 
huaan body, such as: 

-23-

In orJer to fur,_hc,r avoid claims of Vit<Jucne!.iu or 
overi,readth, the definition of paraphernalia92 has been 
refined to provide a fair warning to wanufacturers of what 
conduct is prohibited and a list of appropriate standards for 
police and courts to follow when enforcing the law.93 The 

91(cont.) 
(a) Hetal, wooden, acrylic, glass, stone, 
plastic, or ceramic pipes with or without 
screens, permanent screens, hashish heads, or 
punctured metal bowls; 
(b) Water pipes; 
(c) Carburetion tubes and devices; 
(d) Smoking and carburetion masks; 
(e) Roach clips: meaning objects used to hold 
burning ■aterial, such as a marijuana cigarette, 
that has beco■e too s■all or too short to be held 
in the hand; 
(f) Miniature cocaine spoons, and cocaine vials; 
(g) Chamber pipes; 
(h) Carburetor pipes; 
(i) Electric pipes; 
(j) Air-driven pipes; 
(k) Chi lluas; 
(1) Dongs: 
(m) Ice pipes or chillers. 

92carly "pipe laws" were struck down on the grounds that they 
were Inherently vague and included a wide variety of objects 
that the non-hypodermic drug user employed. ~ Grayned v. 
City of Rockford, 408 U.S. 104 (1972); See !..!..!!2 Uote, supra 
note 90 at 836. 

9Jxn determining whether an object is drug paraphernalia, a 
court or other authority should consider, in addition to all 
other logically relevant factors, the following: 

(1) Statements by an owner or by anyone in control of the 
object concerning its use: 
(2) Prior convictions, if any, of an owner, or of anyone 
in control of the object, under any State or Federal law 
relating to any controlled substance: 
(3) The proximity of the object of controlled substances 
on the object; 
(4) The proximity of the object to controlled substances: 
(5) The existence of any residue of controlled substances 
on the object: (cont. on next page) 
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Act also contains a specific intent requireraent "lo mitiga te 
any definitional ambiguity or uncertainty.•94 

To date, there has been no direct constitutional challenge 
to the IIDPA in the U.S. Supreme Court. In 1902, in lloffman 
Estates v. Flipside,95 the Court upheld a city 
anti-paraphernalia ordinance which did not contain language as 
precise as that of the MDPA. That decision virtually assures 
that a carefully drawn anti-paraphernalia law will withstand a 
pre-enforcement facial challenge to its constitutional 
validity.96 

93(cont.) 
(6) Direct or circumstantial evidence of the intent of an 
owner, of anyone in control of the object to deliver it to 
persons whom he knows, or should reasonably know, intend to 
use the object to facilitate a violation of this Act shall 
n6t prevent a finding that the object is intended for use, 
or designed for use as Drug paraphernalia; 
(7) Instructions, oral or written, provided with the 
object concerning its use: 
(8) Descriptive materials accompanying the object which 
explain or depict its use: 
(9) National and local advertising concerning its use; 
(10) The manner in which the object is displayed for sale; 
(11) Whether the owner, or anyone in control of the 
object, ta a legitimate supplier of like or related items 
to the community such as licensed distributor or dealer or 
tobacco products; 
(I~) Direct or circumstantial evidence of the ratio of 
sales of tl1e object(a) to the total sales of the business 
enterprise: 
(13) The existence and scope of legitimate uses for the 
object in the com■untty: 
(14) Expert testimony concerning its use. 

94see Note, supra note 90, at 841. 

95455 U.S. 489 (1982), reh'g denied, 102 s. Ct. 2023 (1982). 

961n Flipside the court employed a two-pronged analysts in 
uphotd{ng the constitutionality of the ordinances Overbreadth 
- whether the enactment reaches a substantial a■ount of 
constitutionally protected conduct, Vagueness - whether the 
enactment is imper■issibly vague in all its applications. 
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Since Flipside, of the 13 cases cons i dering drug 
paraphernalia laws, only one has held an ordinance 
unconstitutional; and that ordinance was not based on the 
IIDPA.97 In addition, no appellate level Federal Court has 
overturned a state or local ordinance mi r roring the IIDPA.90 
An Eleventh Circuit decision, Florida Dusinessmen for Free 
Enter rise v. the Cit of Holl wood,99 i ndicative of similar 
dectsions reached by the other c rcuits, held that the city 
ordinance, based on the HDPA, did not impinge on protected 
non-commercial speech.lOO The intent provisions of the 
ordinance gave fair notice of which articles fell within the 
ordinance's scope, and the ordinance's "reasonably should know" 
standard defining substantive offenses was not impermissibly 
vague.101 

To date, 38 states and hundreds of localitiesl02 have 
enacted statutes prohibiting the sale of drug paraphernalia. 
An unfortunate outgrowth of the success of these state and 
local statutes has been the emergence of the mall order 
paraphernalia industry. Upon introducing s. 713, the Mail 
Order Drug Paraphernalia Control Act, Senator Pete Wilson, (R., 
Ca) stated: 

By using the mail to··· transport drug paraphernalia 
this industry is seeking to circumvent state and local 
laws. These products enhance or aid consumption of illegal 
drugs, glorify the use of drugs, and enrich those who would 
victimize our nation's children through these 
mind-destroying drugs.103 

97Record Head Corp. v. Sachen, 682 F.2d 672 (7th Cir. 1902). 

98see, ~-• Nova Records, Inc. v. Sendak, No. 01-1107 (7th 
cir:-1983); Camille Corp. v. Phares, Uo . 82-1410 (7th Cir. 
1983); and Stotanoff v. State of Hontana, 695 F.2d 1214 (9th 
Cir. 1983). 

99673 F.2d 1213 (11th Ctr. 1902), cert. den., 51 U.S.L.W. 
3520 (Jan. 11, 1983). -- -- -

1001d. 

101 1d. 

102see Ne\ls Release, Senator Pete Wtl eon (R. Ca.) (March 20, 
1985). See also supra note 83. 

lOJid. 
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The c onstitutional it y of th~ l oc.:a l paraph e r na l ia ort.1 1 11..snct'! S 
has been challenged and de feat ~d in virtuu lly .,ve r y ca s e where 
the ordinance wa s patte rned af te r the <ie l'init. i on used in t he 
MDPA. With the subseque nt rise of the mail o rd e r pa raphernaliu 
houses, the instant recommenda t ion urge the ABA Ho use of 
Delegates to support the enact■ent of legislat ion des i gned t o 
prohibit transportation or shipment of drug paraphernalia 
through the mails and intersta t e commerce. 

5. A9e_2l_Drinkin9_Laws 

The magnitude of the problem of "under 21" drinking and 
driving was repeatedly raised throughout the Advisory 
Commission field hearings.104 The statistics demonstrate 
that approximately 3,588 teenagers between the ages of 16 to 19 
are killed in alcohol-related accidents each year, 105 making 
these accidents the leading cause of death for that age 
group.106 Put another way, nearly half of all deaths of 
16-19 year olds are due to motor vehicle accidents.107 

104see, e.g., Testimony of Alan Stoudemire, M.D., Minuard 
McGuire,-XI Mooney, M.D., William Coletti, Atlanta: and George 
Hacker, Esq., Phyllis Schepps, John P. VassaIIo;-Jr., Princeton. 

l05see, e.9., Presidential Commi ssion on Drunk Drivin9, supra 
note 74 at 5-6: Tfie SecretariTs ~onierence tor Youtfi on 
Drinking and Drivin9, at 2 Tu.s . Gov. Printing Office 1983): 
FIII, Alcohol Involvement in Traffic Accidents, DOT-HS-806-26 9 
(May, 1982}. , 

106~!! !!!~ AAA Report, !~PE! note 73 at 3. 

In 1981, 4,8ij4 persons died in alcohol-related highway 
accidents in which the driver was under 21. This 
represents 23.6 percent of all alcohol-related fataliti e s. 
Drivers under 21 represent about 10 percent of the licensed 
drivers, drive about 9 percent of the vehicle miles driven. 

But see National Association of Broadcasters , Drunk Drivin9: A 
National_Reseonsibilitt_ ••• _A_Local_Solution at-1-TI~B~J:- ---

Although 16-20 year olds comprise only 10 percent of the 
licensed drivers in this country and account for less than 
8 percent of the total vehicle miles traveled, they are 
involved in 20 percent of all fatal alcohol-related crashes. 

l07secretary's Conference, !~eE~ note 105. 
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t lo rco v e r, i n juri~s a re a16o di s pr o por t ionally r e rr e s e nted from 
teenage alcohol-rela t ed motor vehicle acciden t s. 00 

On July 17, 1904, President Reagan signed Public Lau 90-363 
which calls upon those states that do not have a minimum legal 
drink i ng age of 21 to enact such legislation by September, 
1906. Failure to enact such legislation would result in a 
wi t hholding of five percent of federal highway construction 
funds in fiscal 1987 and ten per cent in fiscal 1908. Only 23 
jurisd i ctions, less t han half of the 50 states, have enacted 21 
mi nimum drinking age laws. 109 Of these, four enacted such 
provisions only as recently as last year. 11 0 Since the 
number has increased from 15 in 1981 to 23 the trend is 
towards raising the minimum dr i nk i ng age,1{1 thus reversing 
the trend between 1970 and 1975 when 29 states lowered their 
minimum drinking ages.112 

In addition to the issue of uniform s t ate laws, the 
Advisory Commission also noted concern about the under 21 
drinking age among military personnel subject to the 
jurisdiction of the Department of Defense. A 1971 
Congressional study by the Comptroller General has reported the 
high incidence of a l cohol problems among younger 
servicemen.113 A 1984 Special Report of the Office of 
Juvenile Justice and Delinquency Prevention confirms that study 
by reporting that 84.4 percent of all military personnel 
consume alcoholic beverages and that heavy drinking occurs 

l08Insurance Institute for Uighway Safety, The Year's Work 
1903-1984, at 5 (1984). ~ !.!.!.2 AAA Report, supra note 73. 

l09see Appendix A, "Status of Efforts to Raise Legal Drinking 
Age to 21.• This figure was also derived from the table 
entitled "State Legal Drinking Age Summary (9/30/84)", prepared 
and published by the U.S. Department of Transportation, 
reprinted.!.!!, Drunk Driving, A National Responsibility, supra 
note 106. 

1101d. 

lllcook and Tauchen, The effect of 1-linimum Drinking Age 
Le islation on Youthful Auto Fatalities, 1970-77, 13 J. Legal 
Stud. 169 1984 • 

112rd., Cook and Tauchen report that 14 of these 29 states 
hadreversed earlier amendments which had previously lowered 
the drinking age. 

11 3comptroller General of the U.S., Alcoholism Amon9 1-lilitary 
Personnel, A Report to the Supcommittee on Alcoholism and 
Narcotics, U.S. Senate Committee on Labor and Public Welfare 
(1971) at 6: (cont. on next page) 
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most often amoug personnel aged 24 and below. 11 4 !lore 
recently, the Federal Trade Commission staff noted lhat "the 
Department of Defense has developed a number of Informational 
and educational campaigns designed to combat alcohol abuse on 
military bases.• 11 5 Similarly, the Advisory Commission has 
also expressed concern about the potential dangers of alcohol 
marketing directed at college studentsi many of whom are in the 
same age group as under 21 servicemen. 16 

The 21 proposal is widelr supported by public and private 
agencies across the country. l7 T11e 21 issue, however, does 
have its critics. One often-repeated criticism is that the 
arguments for prohibiting drinking by under 21 year olds could 
just as readily be made for under 24 year olds based on the 
equally appalling statistics for that older group. 1 18 One 
commentator responded to this criticism by stating that: 

(l•l)uch merit could be seen in a drinking age of 25. People 
between 21 and 24, after all, are significantly 
over-represented in alcohol-related crashes, (although not 
quite as over-represented as are 18-20 year olds) ••• (I)n 

113 (cont.) 
(A)bout 38 percent of the problem drinkers identified by 
squadron commanders ••• were in the 17 to 24 age group • 
••• [In] the younger servicemen [where] drinking was 
repetitive, [they were] undteciplined ••• [and] had caused 
their comman<lere problems •••• 

Heavy drinking, however, often starts among younger 
servicemen and could <levelop progressively into a more 
serious problem. Id. at 8. 

114o.JJDP Report, supra note 6 at 19. 

115see Recommendation of the staff of the Federal Trade 
Commission, Omnibus Petition for Regulation of Unfair and 
Dece tive Alcoholic Devera e Advertisin and 11arketln 
Practices, Docket No. 209-46, at 42 Barch 1, 1985 • 

116see the recommendation and report on college marketing. 

ll7see, .!!.:.9·• supra note 105-108. See also Rose, Deterring 
the Drinking Driver, at 114 (Lexington, 1901); Prohibit the 
Sale of Alcoholic Deveragee to Persons Under 21 Years of Age, 
Hearings on H.R. 3870 Defore the House Subcommittee on 
Commerce, Transportation and Tourism, Committee on Energy and 
Commerce, 98th Cong., 1st Sese. (1904). 

118Drinking Age 21: Facts, Uyths and Fictions, U.S. 
Department of Transportation, National Highway Traffic Safety 
Administration at 11 ( 1984). 
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all honesty, however, the selection of 21 as t he proposed 
minimum <lrinking age is <lictated largely by pragmatism. It 
is unlikely that a higher age would receive the public and 
political support necessary to secure its enactment.119 

The statistics on deaths per licensed drivers also indicate 
that ages 10 through 21 are the highest impacted age group, 
with 10 the peak age, and each year after that "tailing 
off.•l20 There are qualitative as well as quantitative 
differences between the under and over 21 classification.121 
Perhaps, the answer to the why just under 21 query, ts that It 
works. States that have raised their minimum drinking age have 
reported significant decreases In the involvement of the 
affected age groupa. 122 The state of Michigan raised the 
drinking age to 21 in 1970 and reported that alcohol-related 
traffic accidents in the 18-20 year old age group had decreased 
by 31 percent in 1979. 123 Confirmation of this deterrent 
effect has also been reported in Illinois where in 1980 the 
drinking age was raised to 21 and for that year, single-vehicle 
nighttime accidents involving male drivers under the age of 21 
decreased 8.8 percent. 124 In a study by the Insurance 
Institute for Highway Safety, a 28 percent decrease in 
alcohol-related accidents were reported in eight of nine states 
where the drinking age had been raised.125 

Finally, a major concern of the 21 proponents ts the 
problem of "blood borders,• so called because of higher 
fatality rates at or near borders between states with differing 
drinking ages. Drivers from the state with the more 
restrictive legal 11int11u11 drinking age travel to a contiguous 
state that has a lees restrictive drinking age policy. 
numerous studies document the high incidence of alcohol-related 
traffic fatalities at or near the borders of these neighboring 

1191d. 

l201nsurance Institute for Highway Safety, Statue Report, 
Vol. 16, No. 14 at 3 (Sept. 23, 1981). 

121~ testimony of William Coletti, Atlanta. 

l22see Williams, Zador, Harris and Korph, The Effect of 
RaisTn the Le al Minimum Drinkln Aeon Involvement In Fatal 
Crashes, 12 J. Legal Stud. 169 1983. 

123AAA Report, supra note 73 at 2. 

124Id. 

12sid. 
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states. l2C. Tl,ese L>orJcr t:rilycJies Je1Jon,;trate the neeJ for 
uniform minimum 2\ laws. A clear plurality of states have ,;ct: 
21 as tl1e minimum Jrinking age with others proposing 
legislation at this time. AccorJingly, this recommendation and 
report urge the ADA House of Delegates to support a uniform 21 
drinking age for the purchase and possession of all alcoholic 
beverages. 

6. Forfeiture 

Dack ground 

The concept of forfeiture can be traced to the Doak of 
Exodus in the Old Teata■ent. 1 27 It has been defined by our 
■odern courts as the •divestiture (to the sovereign) without 
compensation of pro~erty used in a ■anner contrary to the laws 
of the aovereign.• 1 8 Forfeiture provisions are critical for 
two ■ajor reasons: 1) helping to curb drug trafficking by 
removing the implements of the crimes and taking the profits; 
and 2) raising revenue for drug abuse enforcement, treatment, 
prevention and education activitlea. 1 29 

126see, ~• Lillia, Wiliana, Williford, Special Polica 
ConiTderatlon in Raising the Minimum Drinking Age: Dor er 
Crossiny Dy Young Drivers, paper presented at National 
Alcohol a■ Forum, April 12-15, 1984. 

l 27see 1-lYt::RS & BRZOSTOWSKI, DRUG AGENT'S GUI DE TO FORFEITURE 
OF ASSETS 1 (Drug Enforcement Assistance Administration, 1981). 

128united States v. Eight Rhodesian Stone Statutes, 449 F. 
Supp. 193, 195 n. 1 (C.D. Cal. 1978). . . ··~~ 

129This recommendation and report is not to be construed to 
support in any way the application of forfeiture to the issue 
of attorney's fees. It is the primary intent of this 
recommendation to create additional sources of revenue for 
treatment. The issue of forfeiture and attorney fees is so 
complex that it cannot be considered here and is being 
considered el sewl1ere in the ABA. The Defense Function 
Committee of the ABA Criminal Justice Section is conducting a 
survey to ascertain the extent: to which federal prosecutors are 
using provisions enacted by the Comprehensive Crime Control Act 
of \9B4 to seize and seek the forfeiture of fees paid to 
defense attorneys by defendants in drug and racketeering 
cases. In 1979-80 the Drug Enforcement Assistance 
Administration seized assets totaling nearly one-half its 
annual buuyet. See supra note 127 at 365. 
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l-'orCci t ure titat.utes can ei~her be civi 1 or cri111inal. A 
civil forfeiture ,aat:ut:e is a proceeJing in rec, , where the 
property is the Jefendant. 130 A criminal forfeiture statute, 
on the other hand, requires a criminal conviction for the 
underlying crime before the fruits and implements of that crime 
can be forfeited.131 

Defore the forfeiture of ■oney or property can be required, 
procedures must: occur to insure that constitutional due process 
requirements are satisfied. In a civil forfeiture proceeding, 
the focus is on the use of the property, not the ■otive of the 
lndividuai. 1 32 It is an in re■ proceeding: the property is 
the defendant. 133 No conviction of the person who used the 
property ls required because the personal guilt of the 
individual is not at iaaue.134 The government need only 
prove that it has reasonable grounds for believing that the 
property was connected to illegal activity. 135 In a criminal 
forfeiture proceeding, there must be a conviction for the 
underlying crime before the tools of that crime can be 
forfeited to the government.136 The standard of proof in a 
criminal forfeiture proceeding is the higher standarJ of proof 
beyond a reasonable doubt to believe that the property was 
connected to criminal activity.137 

If the participants in drug-related criminal activity can 
be deprived of their assets, it follows that the incidence and 
extent of drug trafficking will lessen. 138 If the state . 
forfeiture statutes are amended to incluue civil forfeiture, 
the burden of proof for the government in civil cases would be 
reduced and forfeitures would be sustained more easily.139 

Fourteen states and the District of Columbia have made 

130various Items of Personal Pro ert v. UniteJ States, 282 
u.s. 577, 581 1931 

131sce MYERS l. BRZOSTOWSKI, supra note 127. 

132comment, California Forfeiture Statut e: A l~ans for 
Curbing Drug Trafficking, 15 Pac. L.J. 1035 (1984) 

133.!_Q. 

134~. at 1036 

ll51d. 

1361d. See also MYL:RS & OR:::OSTOWSKI, supra, note 127 at: 10. 

1371d. 

138~ supra note 127 at 364. 

139 
.!_Q. at 15. 
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special provisions in their civil and/or criminal (orfeiture 
provisions for the disbursement of forfeited money and assets 
as a result of drug-related activity. These states include: 
Alabama, Alaska, California, District of Columbia, Florida, 
Illinois, Indiana, 1-lichigan, Minnesota, llorth Carolina, 
Oklahoma, Oregon, South Carolina, Tennessee and Waehlngton. 140 

Federal legislation governing controlled substances 
contains both civil and criminal forfeiture provisions. In 1970 

140Alabama: Ala. Codes. 20-2-93 (1984)(sell what is not to 
be destroyed; pay off all expenses; remaining to be divided 
among local, city, state and general fund) 
Alaska, Alaska Stat. s. 17.30.122 (1984)(destroy property 
harmful to public; pay expenses of proceedings; use for 
enforcement) 
California, Cal. Health & Safety Code S. 11489 (West 1985)(50% 
allocated to Department of Mental Health for primary prevention 
programs) 
District of Columbia: D.C. Code Ann. S. 25-144 (1984)(sell to 
pay expenses; balance of proceeds shall be used to finance 
programs to rehabilitate drug addicts, educate citizens, 
prevent drug addiction) 
Florida, Fla Stat. Ann. s. 893.12 (West 1984)(to enforcement 
agencies) 
Illinois: Ill Rev. Stat. ch. 561/2, s. 712, 1413, 1651 et. seq. 
and 2105 (1984)(12-1/21 paid to Juvenile Drug Abuse Fund -
funding of programs and services for drug abuse treatment for 
juveniles, remaining amounts in this fund go to other programs 
and services for drug abuse treatment, prevention and 
education; 87-1/21 deposited in the Treasurer's office for drug 
enforcement) 
Indiana, Ind. Code Ann. s. 16-6-8.5-5.1 (Burne 1983)(pay 
expenses: balance shall be used for payment into the common 
school fund of the state) 
1-lichigan: Hich. Comp. Laws Ann. S. 333. 7524 (West 
1984-85)(until Oct. 1, 1985, 251 balance to be credited to 
Dept. of Public Health for substance abuse) 
Minnesota: Minn. Stat. Ann. S. 152.19 (West 1985)(balance to 
state drug abuse authority for distribution: one-half to 
hospital and drug treatment facilities for care and treatment, 
remainder to appropriate state agency) 
Uorth Carolina: u.c. Gen. Stet. s. 90-112 (1981) (surplus to be 
paid to school fund of county in which drugs seized) 
Oklahoma: Okla. Stat. Ann. tit. 63, s. 2-503 (West 1984)(drug 
enforcement) 
Oregon: Or. Rev. Stat. ·S\60.725 (1983)(general school fund) 
South Carolina: s.c. Code Ann. S. 44-53-580 (Law. Co-op 
1985)(a11 fines shalt be used by Dept. of Mental Health 
exclusively for the treatment and rehabilitation of drug 
addicts) 
Tennessee: Tenn. Code Ann. S. 52-1443 (1983)(drug enforcement) 
Washington, Wash. Rev. Code Ann. 69.50.505 (1985)(501 in 

criminal justice training account). 
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Congress enacted two major pieces of legislation designed to 
curb drug trafficking: Racketeer Infl uenced and Corrupt 
Organizations Statute (RIC0) 141 and the Drug Abuse Prevention 
and Control Act of 1970 (ControlledSubstance s Act).142 Each 
act contains a criminal forfeiture provisionl43 which 
requires forfeiture of illegally ensued propertyl44 when the 
user has been convicted of the underly i ng crime.145 

The Comprehensive Crime Control Ac t Amendments of 1904146 
have further expanded the forfeiture provisions of RICO and the 
Controlled Substances Act to now include, inter alia, a funding 
mechanism to permit the use of forfeited proceeds to defra~ the 
escalating administrative costs in pursuing forfeitures.14 
A thorough understanding of the concept of forfeiture as it 
relates to the objectives stated above -- deterring drug 
activity and raising revenue -- requires a discussion of the 
state and federal statutory schemes, specifically: l) Uniform 
Controlled Substances Act; 2) Hodel Forfeiture of Drug Profits 
Act: 3) anti-racketeering stetute ■ 1 and 4) Comprehen ■ ive 
Crime Control Act Amendments of 1984. 

l. Uniform Controlled Substance Act 

The Uniform Controlled Substances Act was drafted by t he 
llational Conference of Commissioners on Uniform State Laws and 
approved by that body in 1970.148 The Act was drafted "to 
achieve uniformity between the laws of t he several States and 
those of the Federal government,• and t o provide "an 
interlocking trellis of Federal and S t a t e law t o enable 
government at all levels to control more effectively the drug 
abuse problem.•149 

14119 u.s.c. s. 1961 et~• (1982). 

14221 u.s.c. s. 801 .!!_ ~- (1982). 

14310 u.s.c. 1962, 1963 (1982); 21 u.s:c. 848 (1982). 

l44Id. 

14521 u.s.c. 881(a) (1982). 

146pub. L. Uo. 98-473, 98 Stat. 1837 (1984). 

147s. Rep. No. 225, 98th Cong. let Seas. 6 (1984), !!l?_rlnted 
in U.S. Code Cong. & Ad. llews 195, 196. 

14Bunif. Controlled Substances Act S. 101, 9 U.L.A. 197 
(1970). 

149.!_!!., Prefatory llote at 188. 
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'l'he drafting of the Act ca me on the heels of t.hc enactment 
of the 11 Controlled 5ubstanccs Act." 1 50 which enabled the 
states to up<late and revise their 01m control led substances 
laws.151 A.11 but two states, Uew Hampshire an<l Vermont,152 
have adopted the Uniform Controlled Substances Act.153 

2. Model Forfeiture _ _()~ Profits Act 

Tl1e Hodel Forfeiture of Drug Profits Act (Model Act) was 
drafted by the Drug Enforcement Administration, U.S. Department 
of Justice in January 1981. 1 54 The Hodel Act is based on 
Title 21, Section 881(a)(6) of the United States Code, which is 
the federal civil forfeiture statute. The Hodel Act was deemed 
necessary after passage of the 1978 amendmentsl55 to the 
Comprehensive Drug Abuse Prevention and Control Act of 1970 
expanded the civil forfeiture provision to include the 
forfeiture of illegally accumulated profits of criminal 
activity.156 Prior to the amendment, only the tools of 
criminal activity were required to be forfeited. The new 1978 
amendment greatly expanded the weapons that could be used to 
attack organized crime.157 The Model Act amends the civi 1 
forfeiture section of the Uniform Controlled Substances Act to 
conform to 1978 civil forfeiture amendments,158 which has 
been enacted by forty-eight states, the District of Columbia, 
Puerto Rico, Guam and the Virgin Islands.159 

15021 u.s.c. s. 801 841 et~- (1981). 

151unif. Controlled Substances Act, supra note 137. 

152!..!!· at 99 (as amended 1984). 

153puerto Rico, the Virgin Islands, Guam and the District of 
Columbia have all adopted the Uniform Controlled Substances Act. 

154see MYERS & BRZOSTOWSKI, supra note 127 at 363. 

155Pub. L. No. 95-633, 92 Stat. 3768 (1978). 

15621 u.s.c. 881(a)(6) (1982). 

157see MYJ::RS & BRZOSTOWSKI, supra note 127 at 364. 

158unif. Controlled Substances Acts. 101, 9 U.L.A. 197 (as 
amended 1984). 

159!..!!· 
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3. Anti-Hacketeeri112 ~t.at.utcs 

Twenty-two states and the Commonwealth of Puerto Ricol60 
have adopted anti-racketeering statutes of their own in the 
wake of the enactment of federal RICo.161 Federal RICO, by 
its own terms, is not preemptive.162 Section 904 of the 
Organized Crime Control Act of 1970 (of which RICO is one 
title), provides that "nothing in the [RICO] title shall 
supersede" any provision of state law "imposing criminal 
penalties of affording civil remediea in addition to those 
provided for in this title.•163 

RICO was enacted by Congress to strengthen law enforcement 
weapons against criminal infiltration of legitimate 
businesses. 164 RICO provides for criminal penalties, civil 
remedies and a forfeiture provision designed to deprive 
racketeers of the benefits of their illegal activity. 165 
Existing state RICO statutes resemble the federal law, but 
contain significant differencea.166 

1605 Trade Reg. (CCII) 50,449. 

l6 1Racketeer Influence Corrupt Organizations, 18 u.s.c. 1961 
et ~· (1982). 

162•aig RICO" and "Little RICO's": An Overview, 2 RICO 
Litigation Rep. (RLR) 240 (Sept. 1984). 

1631d. See also Chapter XXII of the Comprehensive Crime 
Control--XC-tluiiendments of 1984, 98 Stat. 2192 (1984), which 
states in full: 

SEC. 2201. Uotwithstanding this or any other Act 
regulating labor-management relations, each State shall 
have the authority to enact and enforce, as part of a 
comprehensive statutory system to eliminate the threat of 
pervasive racketeering activity in an industry that is, or 
overtime has been, affected by such activity, a provision 
of law that applies equally to employers, employees, and 
collective bargaining representatives, which provision of 
law governs service in any position in a local labor 
organization which acts or seeks to act in that State as a 
collective bargaining representatives pursuant to the 
llational Labor Relations Act, in the industry that is 
subject to that program. 

164~ "Dig RICO" and "Little RICO's", supra note 162. 

165'l'he 1984 Amendments to the Forfeiture Provisions of RICO, 
1 R.L.R. 586 (Jan. 1985}. 

166•aig RICO" and "Little Rico's," supra note 162. 
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Proceeds from any forfeiture under Federal RICO are Lo be 
deposited into Lhe Department of Justice Assets Forfeiture 
Fund.167 The monies In this fund are in turn disbursed by 
the Attorney General for, inter atia, reimbursement for costs 
of the forfeiture proceedings. 16U"'"ti"o specific provisions are 
made for these monies to be allocated to the prevention of the 
drug-related crimes, treatment of those involved in the 
criminal activity or, in the case of drugs, the addicts 
themselves. Individual states may enact provisions in their 
own RICO statutes to create a fund from the proceeds of 
forfeiture actions which could in turn be used for drug abuse 
enforcement, treatment, prevention and education programs. 

4. Com£rehensive Crime Control Act Amendments of 1904 

The 1904 Amendments169 established the Department of 
Justice Assets Forfeiture Fund, 170 into which wilt be 
deposited "all amounts from the forfeiture of property under 
any law enforced or administered by the Department of Justice 
remaining after the ~ayment of expenses for forfeiture and sale 
authorized by law.• 1 1 Uo provisions are made for the 
disposition of these monies. To implement this recommendation, 
the Bouse of Delegates should, among other things, recommend 
that the Attorney General promulgate regulations which would 
allocate these monies to drug abuse enforcement, treatment, 
prevention and education, especially for programs directed at 
youth substance abuse. 

The 1904 Amendments established the Customs Forfeiture 
Fund,172 into which shalt be deposited "alt proceeds from the 
sale or other disposition of property forfeited under, and any 
currency or monetary instruments seized and forfeited under, 
the laws enforced or administered by the United States Customs 
Service.• 173 The statute is also silent as to the 
disposition of tt,e monies beyond payment of the expenses of 
forfeiture proceedings and the payment of awards to informers. 
To implement this recommendation, the ABA Bouse of Delegates 

l67comp. Crime Control Act of 1904, Pub. L. Ho. 90-473, 98 
Stat. 1837, 2052 (1904). 

168.!.!!· 

169Id. at s. 1037. 

1101d. at S. 1837, 2052. 

111 1a. at s. 310. 

l72Id. at s. 2054. 

l73Jd. 
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should, among other things, urge that the United States Customs 
Service promulgate regulations which would allocate at least a 
portion of this fund to drug enforcement, treatment, 
prevention, and education programs, particularly those programs 
impacting on youth substance abuse. 

Chapter XIV of the Comprehensive Crime Control Act 
Amendments of 1904174 is the "Victims of Crime Assistance 
Fund of 1904." 175 The monies in this fund come directly from 
convicted criminals or public donations.175 The Attorney 
General is authorized to make annual grants from this fund to 
the states for the purpose of compensating and providing 
services to victims of crime.176 Legislative intent 
contemplates the allocation of these monies to state victim 
assistance funds to be awarded to "community-based volunteer 
organizations of the kind that have pioneered the provision of 
services for victims of sexual assau l t, spouse abuse, and child 
abuse.• 17 7 

While the Act does not specifica l ly contemplate juvenile 
drug addicts as "victims", an analogy could be made that they 
are the victims of drug trafficking and that monies from this 
fund could be used for treatment programs. Because these 
annual grants go directly to the states, each state could 
redefine its statutory definition of victim to include juvenile 
alcohol and drug abusers in order to develop specific education 
and treatment programs targeted to this population. 

7. Surchar2e 

Many witnesses at the Advisory Commission field hearings 
testified about the lack of adequate funding for substance 
abuse treatment facilities and prevention programs directed at 
youth alcohol and drug abuse.178 The mandated insurance and 
state excise tax proposals offer two alternative means of 
increasing funding. Funding would originate from the policies 
of the general public who buy insurance, in the first instance, 
and by the same general public as legal users of these 
beverages. The forfeiture proposal, however, Is directed at 
raising funds from drug lawbreakers themselves, as is this 
proposal regarding imposition of surcharge fines against both 

174.!2_. at S. 2170. 

175.!.!!· 

176supra note 147, at o. Cong. 

1771d. at 437. 

170see, ~-• testimony of Sue Rusct,e, Gregg Ruduka, Atlanta; 
and Ray Chavira, Los Angeles. 

-JO-



alcohol and drug law violators. 

Dased on the testimony of a llew Jersey state health 
officia1179 various enforcement personnel, and others 
concerned,100 the imposit i on of a •dedicated• surcharge fine 
on controlled substance and liquor code violators would be an 
effective and appropriate tool for funding of treatment and 
prevention. Dased on the large number of violations currently, 
even a saall fine on violators could generate the much needed 
revenue.181. Moreover, there are relevant legal precedents 
for such dedicated aurchargea in the area of drunk driving 
finea,182 liquor license revenuea,183 excise taxeal84 and 
other similar existing or proposed regulatory enforcement 
aeaaurea.185 In addition, if surcharges are viewed aa 

179see testimony of Richard J. Russo, Aaaiatant Coamisaioner, 
NewJersey Department of Health, Princeton. Thia Uew Jersey 
health official eatiaated that between $1 to $1.5 aillion could 
be raised by adding a $100 fine to penalitiea for controlled 
aubatance and liquor law violations baaed on an annual rate of 
34,000 drug arrests and 13,000 liquor law violations, 
(exclusive of drunk driving) with a 25 - 30 percent conviction 
rate. Ile suggested that this revenue could directly support 
two or three new residential youth treatment centers or to 
reiaburse existing progra•• for treating indigent youth clients. 

180~, ~-• teatiaony of Hark J. Byre, Nancy Brach, Mia 
Anderson, Princeton. 

181~ supra note 179. 

182~, ~-• New Jersey drunk driving law regarding 
dedicated charges for Intoxicated Driver Resource Centers, 39 
N.J. Stat. Ann. 4-50 (f) (West 1984). 

103~, ~-• National Association of State Alcohol and Drug 
Abuse Directors, State Survey Fact Sheet, Dedicated Alcohol 
~ (1982). ~•~-•Mich. Comp. Laws s. 436.47 (1970); 
Hont. Code Ann. s. 16-404, 408 (1983); Oh i o Rev. Code Ann. s . 
4301.30 (Page 1971); and Waah. Rev. Code Ann. s. 66.08.180 
(1985). 

184~ alcohol excise tax recommendation and report. 

l05see U.S. J. of Alcohol and Drug Dependence, at 15 (Jan. 
190sT:° regarding Texas Senat e Dill 620 providing for dedication 
of substance abuse and DUI fines to fund treatment facilities. 
Thia bill permits the exact percentage of these funds dedicated 
to be determined by each county fro• its total fines. The bill 
was introduced by Amarillo State Senator William Sarpalius on 
behalf of a group of judges and the Panhandle Regional Planning 
Comaiasion. Senate Dill 620 has already passed the Texas 
Senate and has now been referred to the llouse where it received 

its second reading on Hay 17, 1985 with final passage and 
approval by the governor expected shortly thereafter. 
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~ fvrw of .. victiw coupcusat.ion," t.herc are apt analogies to 
st.at.utes across the c ountry which compensate individual victims 
of specific crimesl86. 

To a great extent, drug and alcohol violations are societal 
in addition to individual crimes. Substance abuse is costly to 
society as well aa to the individuals directly involved.187 
A report recently developed for the Alcohol Drug Abuse and 
Hental llealth Administration, estimates 1983 costs of alcohol 
and drug abuse to society at $176.4 billion.188 To identify 
and recompense individual victiaa for these general haraa would 
be costly and impracticable. Therefore, it would aeea only 
appropriate to require the substance violator to provide for 
some of the •ayatea• coat■ for the rehabilitation of hie 
victiaa.189 A dedicated surcharge, especially a nominal one, 
would violate no constitutional norm against cruel or unusual 
punishment. Such fines for environaental, food and drug, and 
other societal crimes are. relatively routine. The treatment 
and prevention coat ■ thus recovered would still be minimal 
compensation to the societal coats and illegal profits involved 
in these violationa.190 

186see, .!!..:.S·• numerous articles on the growing trend of 
•vicITmology,• including Kiesel, Crime and Punishment, 70 
A.D.A. J. 25 (1984); Harland, Monetary Remedies for the Victims 
of Crime: Assessin the Role of tlie Criminal Courts, 30 
u.c.L.A. L. Rev. 52 1982; Col ate n, A Uew Role or the 
Victim: The Federal Victim Act of 1982, 100 F.R.D. 94 (1982) 
(concerning the Federal Victim and Witness Protection Act, 18 
u.s.c. s. 3579, at 80). The new eaphaaia on •Draa Shop Acta• 
also reflects this trend. See the recommendation and report on 
dram shop laws. 

107see, ~-• Fein, Alcohol in America the Price We Pay (Care 
Institute 1984). 

10811arwood, Napolitano, Krist i ansen, Collins, Economi c Costa 
to Society of Alcohol & Drug Abuse & J.tental Illness, Report 
developed by the Research Triangle Institute for the Alcohol 
Drug Abuse & Mental llealth Administration, June 1984. 

189~. ~ also supra note 57, at 182. (•Because drivers 
under the influence are responsible for this problem with its 
great resulting human cost, it is appropriate that offenders 
should de~ray the costs of enforcement, prosecution, 
adjudication, treatment and education.•) 

190one Georgia witness estimated the total spending for 
alcohol and drugs for that state alone to be $1 billion 
annually. See testimony of Hartha Morrison, M.D., Atlanta. 
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o. Dram Shop and Ilost Liability 

A coherent, uniform dram shop liability policy would help 
to prevent not only alcohol-related accidents, but also the 
problem of excessive drinking. Re-oriented to include explicit 
prevention goals, dram shop laws would encourage server 
intervention as a tool to avoid excessive drinking and the 
accidents which inevitably follow. A dram shop liability 
policy built around prevention goals would induce alcohol 
beverage servers to take the reasonable precautions necessary 
to avoid legal liability, such as instituting alcohol education 
programs for the server's employees, or offering alternative 
transportation to those who have consumed alcohoJ.191 

The current state of dram shop liability policy is one of 
disarray.192 Each of the fifty states possesses and applies 
its own idiosyncratic view of dram shop law. While one state 
moves judicially to expand the reach of dram shop liability to 
include social and business hostsl93, another passes 
legislation severely limiting the scope of possible 
liabilityl94; as one state hands out record monetary damage 

l9lorganizations in various states are investigating 
different ways of using dram shop policy to encourage 
prevention techniques among alcohol beverage servers. For 
example, the Prevention Research Center of California is 
drafting a model dram shop act with the explicit purpose of 
trying to "prevent intoxicated related traumatic injuries, 
death, and other damages." See also the work of James II. 
Schaefer, Director, UniversityoT"iITnnesota's Office of Alcohol 
and Other Drug Abuse. Mr. Schaefer's organization is 
researching a program which would require liquor establishments 
to hire only specially trained and certified bartenders, 
waiters and waitresses. Such training programs for alcohol 
servers would be encouraged by offering discounts to bar owners 
who hire trained and licensed servers. Similar work is being 
done by Intermission Unlimited. Intermission is working to 
establish alcohol training programs for Massachusetts bar 
employees. To aid in its efforts, Intermission also publishes 
a newsletter, Responsible Deverage Service, to educate the 
public with regard to serving alcoholic beverages. See also, 
testimony of James F. 1-losher, Los ~eles. -- ---

192~ attached chart, Appendix D. 

193see Kelly v. Gwinnell, 96 tl.J. 530, 476 A.2d 1219 (1904). 

194In 1970 the California Legislature, in response to a 
California case finding social host dram shop liability, passed 
two related statutes severely curtailing the court's ability to 
find dram shop liability. Cal. Dus. & Prof. Code S.25602, 
25602.1 (West Supp. 1903). 
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awards against alcohol beverage servers 195, another 
legislatively limits the damages recoverable by any allegedly 
injured plaintlff.196 

Resulting from this legislative and judicial non-conformity 
is an uneven system of victim compensation, an unreliable 
system of deterrence, and an unpredictable system by which 
alcohol servers may be held liable. The Advlsory Commission 
received repeated testimony from its field hearings 
criticizing the current state of dram shop law, and 
recommending a uniform policy of a l coholic beverage server 
liability for serving minors.197 

With this in mind, this recommendation urges the ADA !louse 
of Delegates to recommend that all states enact dram shop and 
social host liability legislation which would establish civil 
liability against a negligent server of alcoholic beverages to 
an individual whom that server knew or should have known to be 
a minor, and where that minor subsequently becomes intoxicated 
and as a result injures himself, a third person, or such third 
person's property. 

l95~., in Cabrian v. Booe, 178-05432 127th Judicial 
Distrtct of Harris County (Tex. 1983). the court awarded a dram 
shop plaintiff a record $2.5 million in damages, despite the 
fact that Texas possessed no dram shop law. See also Pattison 
v. Drooks, t80CV0076 District Court, County oToenver (Colo. 
1903}, the parties settled on a $10 million award for 
plaintiff, even though Colorado possessed neither a statutory 
nor a common law rule providing for dram shop recovery. 

19611.c. Gen. Stat. s. 183-123 (1984) limits total dram shop 
recovery to a maximum of $500,000. 

197see generally testimony of James F. Mosher, Los Angeles, 
"Itis critical that dram shop laws provide a clear set of 
guidelines to licencees that will promote the responsible 
service of alcoholic beverages"; Judge Leon Cmerson, Los 
Angeles, "Shielding laws that prevent judges and courts"from 
applying civil, criminal and economic responsibility from 
licencees and negligent, careless hosts are dead wrong in my 
opinion."; Lawrence Wallack, Los Angeles, "Decause the laws 
concerning dram shop liability vary from state to state there 
is no consistent view of the legal responsibility of the server 
or the establishment. The lack of clear policy in this area 
results in 'business as usual' which can mean inappropriate 
serving techniques resulting in preventable traffic crashes and 
related problems.• See also Alan Stoudemire, Atlanta, 
"Epidemiologic, Economic and Clin ical Perspectives in the 
Prevention of Alcohol Dependence and Abuse" (paper presented). 
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A. &ckgl'.oun<.l 

DCdll ,;hop lial>ility firo;t. app.., .. r-,d in Allll:Cican law ill the 
lllllO's a,; an attempt by the te11perance ■ovemt:11t to clos" 
saloons.198 These early statutes typically provided t.hat 
financial support be paid by tavern owners t.o the families of 
patrons who had beco■e habitual drunkards. 

ln their current application, modern dramshop statutes 
refer to the potential liability of the furnisher of alcoholic 
beverages for the negligent, reckless or intentional conduct of 
the drinking patron which causes harm to either the drinker or 
a third party. Most courts, before finding server liability, 
require the plaintiff to demonstrate that the patron's 
intoxicated condition contributed to the injury. 

currently, several states fail to recognize any for■ of 
dram shop liability. These states prefer to retain the 
traditional co■■on law doctrine which recognizes no relation to 
proximate cause between the sale of liquor and a tort committed 
by a buyer who has consumed the liquor.199 This 
recommendation and report urge the ABA House of Delegates to 
support the abolishment of the traditional co■■on law rule 
barring third party dram shop claims. 

B. The_Elements_of_Dra■_Shoe_Liabilit~ 

In establishing dram shop liability policy, three key 
issues 11ust be resolved: who may be found liable; what 
constitutes actionable negligence; and who ■ay sue. 

Who_Mar_Be_Found_Liable 

All the states which recognize dram shop liability make 
state licensed retail establishments (both on-sale and 
off-sale) frtentially liable for harms caused their 
patrons.~O In reaching t h is result many courts and 
legislatures have relied on statistical evidence link i ng 
automobile accidents t.o consumption of alcohol in bars and 
restaurants. For example, a 1978-79 Los Angeles study found 
that approximately 50 percent of those arrested for driving 
while intoxicated, identified a licensed 

l98Mosher, Dram Shop Liabi l itv and t.he Prevention of Alcohol 
Related_Pro6Iems;-~o-J:-stuJ:'KicofioI-77l;-TI97gT:----------

l99see, e.g., St.ate for Use of Joyce v. Hatfield, 197 Md. 
249;-249=255, 7e-l:2a-7s~;-1s6-TI9SJT:----------

200Mosher, Legal_Liabilities_of_Lice~sed_Beve~a9e 
{I§S~j:shments: __ Recent_Develoement_1n_the_Un1ted_States, at 8 
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'-'St.,..Lllislu•eut a,; t.he location oft.heir last drink prior to the 
arreot..:?Ol Another ,nudy, a 1973 report on a national 
roadside breathalizer teat survey, found that 44 percent of 
those teated with a blood alcohol content level of O.lO percent 
or greater were driving to, fro■, or between public drinking 
places.202 

The general rule among courts has been to limit the 
application of dram shop acts to provide a cause of action only 
against those in the business of selling liquor and not against 
one who provides another an intoxicating beverage as a ■ere act 
of hoapitality.203 It is interesting that those courts which 
distinguish social hosts fro■ co-ercial servers in this way, 
do so though moat dra■ shop acts explicitly prohibit •any 
person• fro■ serving intoxicated persona or minors. Courts 
which accept this approach do so on the basis that commercial 
enterprises are better equipped than social hosts to pay 
damages for the injuriea caused by intoxicated patrons. 

A number of courts, however, •have been willing to impose a 
duty on social hosts similar to that imposed on commercial 
vendors• where the guest is a ■inor.204 In 1972, the 
Minnesota Supreme Court became the first modern court to impose 
social host liability in the case of Ross v. Ross.205 
Pol lowing the Ross decision, a number of other state courts 
followed suit in establishing social host liability.206 In 
reaching this conclusion these courts have relied on one of the 
three theories of liability, 1) a strict statutory approach 
that the dram shop act does not preclude social host 

201Moaher and Wallack, The DUI Project: Description of an 
Ex erimental Pr ram to Address Drunk Drivin Problems 
Conducted by the Cali orn a Department of Alcoholic Deverage 
Control (1979). 

2021-1osl1er, Server Intervention : A New Approach for 
Preventing Drinking and Driving, 15 Accident Analysis 
Prevention 483, 487 (1983). 

20353 ALR 3d 1285, 1286 (1973). See, on t he fundamental 
difference between serving alcoholin social and commercial 
settings. 

204Id. at 1268. 

205294 1-linn. 115, 200 N.W.2d. 149 (1972). 

206see, ~-• Urattain v. llerron, 155 Ind. 663, 309 ll.E.2d 
150(1975); Wener v. Gamma Phi Chapter of Alpha Tau Omega 
Fraternity, 258 Or. 632, 485 P.2d 18 (1971); Linn v. Rand, 356 
A.2d 15 (H.J. 1976)(holding a social host liable to a third 
person injured by a minor who previous to the accident was 
served alcoholic beverages by the social host.) 
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liabi l ity 20 7 ; 2 ) notion s of~~ neg l igencc20G -- t h at 
t he s e rving of alcoho lic beverages to a minor is a crimina l 
v io la t~ on a nd a u tomat ically sub j ect s t he o f fe nd er t o c ivil 
liab i li t y; or 3) o n a traditional negligence t heory209 --
tha t a reasonable person could foresee that an i n t oxi c a t ed 
minor would become involved i n some t ype of accident, thereby 
establishing a du t y to refra i n from prov i ding alcohol to minors. 

To t h i s point, no cases have been found hold i ng parent s 
liable under a dram shop theory for injuries caused by their 
children or their children's guests, who have consumed the 
parent's alcoholic bevera~ea. Two llew York Supreme Court 
Appella t e Division cases, IO however, have held that parents 
may be subject to negligence actions for injuries caused by 
Intoxicated minors who had been served alcoholic beverages by 
the parent's child. In both of these cases the court relied on 
traditional common law principles of negligence and not on New 
York's dram shop act. 

What Constitutes Actionable lle~ence 

The negligent furnishing of alcoholic beverages consists of 
two elements: that the defendant affirmatively offered t he 
liquor to the consumer; and that the defendant possessed the 
capacity to control the service of the alcoholic 
beveragee.2 11 Inherent in this definition of the negligent 
furn i shing of liquor are traditional notions of reasonable 
standards of care which form the basis of all tort law. Dram 
shop liability may result either from serving alcoholic 
beverages to those under the minimum drinking age, or from 
serving obviously or apparently intoxicated adults: All fifty 
states make either practice criminally punishable. 

207see, ~-• Drattain v. Herron, 155 Ind. 663, 309 tl.E.2d 
1500975). 

208~, ~-, Adamian v. Three Sona, Inc., 353 I-lase. 498, 233 
N.E.2d 18 (1968. 

209see, ~•• Weiner v. Gamma Phi Cha ter of 
Fra t ernity, 258 Or. 632, 485 P.2d 18 1971 • 

2l011ugler v. Rose, 88 A. D.2d 755, 451 UYS2d 478 (1982) and 
Comeau v. Lucas, 90 A. D. 2d 674, 455 llYS2d 871 (1982). 

21 l oedard, One llore for the Road : Ci vi 1 Liabi 1 hy of 
Licensees a nd Soci al llos t s for Furni s h i n Alcohol i c Devera es 
to Minor s . 59 D.U. L . Rev. 725, 741 1979 . 
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Tl1ose states wh i c h rec o9n ize dram sh op l i a bi l ity can fi nd 
o n e wl10 se rves l iquor t o a mi nor negligent in one o f t h r e e 
wa ys: 1) exp r e ssly i mpos i ng li abil ity f o r s erving mi nors who 
subseque nt ly become i nvolved i n an in jury produc i ng a cc id e n t ; 
2) f i ndi ng l iabili t y by using tradi ti onal negligenc e concepts 
-- minors are presumptively unable t o responsibly consume 
alcohol, thus a reasonably prudent pe rson would not prov i de 
alcohol to a minor in order to avoi d a foreseeable in j ury to 
t hat minor or others and; 3) finding servers~ se negl i gent, 
where the serving of alcoholic beverages to minorsi s a 
criminal offense, the offender i s~ se subject to c i vil 
liabil i ty for subsequent injury. -

With regard to serving adults rather than minors, dram shop 
l i ability currently depends on whether the consumer was 
"obviously intoxicated" when he was served. The "obviously 
intoxicated" standard is criticized by many commentators as too 
subjective and imprecise to fairly j udge the relative 
reasonableness or unreasonableness of an alcohol server' ■ 
conduct.21 2 Though courts are almost unanimous in eapouaing 
the notion that obvioua intoxication la rea dily apparent to any 
reasonable peraon, many critica mai ntain that the standard 
faila t o prevent the very harm which draa ahop liability aeeka 
to curtail: injuriea caused by inebriated people. In most 
cases, once the point of obvioua int oxication i s reached, a 
person is well beyond the level of l egal intoxication.213 
For example, in Paula v. Gagnon,2 14 the defendants blood 
alcohol content level was twice that of legal intoxication 
(0.19 percent), and yet, the court would not consider that 
figure conclusive evidence of obvious intoxication. 

Some critics contend that the obviously intoxicated 
standard is so vague it ~recludea a l cohol servers from 
conforming with the law. l5 This ■easure of liability fails 
to provide a simple, objective standard against which servers 
may gauge their conduct, or have their conduct judged. Thia 
recommendation therefore urgea the ADA llouae of Delegates to 
support replacing the anachronistic obviously intoxicated 
standard with the common law torts standards of reasonable care 
and negligence: Has the alcoholic beverage provider taken the 
necessary and reasonable precautions to avoid foreseeable harm 

212see, ~-• Server Intervention, supra note 202, at 483. 

213~ Dedard, supra note 211, at 736. 

21401 Cal. App.3d GOO, 146 Cal . Rpt r. 701 (Ct . App. 1978). 

215see supr a not e 210. See~ Bedard , supra note 211 , at 
73 5-742. 
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to his ilrinklug patrons, social guests, or unknown thiril 
parties. This type of t ort analysis more properly frames Jram 
shop liability as a preventative ilevice. 

Who I-lax_ Sue? 

All courts which recOCJnize dram shop liability include 
third party victims (neither the server nor consumer) as 
potential plaintiffa.216 In the case where patron A leaves 
tavern D and cauaea craah with victim C, who does not 
contribute to hia own injury, court a in dram shop 1 iabi .1i ty 
jurisdictions are unaniaou■ 1 Chas a valid cause of action 
against tavern D. 

The courts, however, are split aa to cases where the 
factual setting variea froa that above. For example, where 
victim C ia a drinking partner of patron A, and C actually 
encourages A to become int oxicated, the courts differ aa to 
whether victim C ta contributory negligent in foatering A's 
intoxication, and if ao, whether C ta barred fro■ recovery 
against B. The court dec i sions are similarly confused where 
patron A sues tavern B for injuries he auatained as a result of 
an alcohol-related incident. 

c. The Current Status of Dram Shop Liability Among the States 

Twenty-three states currently poaaeaa some form of dram 
shop liability legialation.2 17 Fourteen of these statutes 
are at least thirty-five years old, with a majority dating back 
to the turn of the century. As products of the temperance 
movegent, these laws primarily seek to abolish habitual 
drunkeneaa by awarding financial aupport to the drunkard's 
faaily.218 Six of these fourteen atatutea are so archaic 
that their limited scope effectively precludes ■oat, if not 
all, modern dram shop suite. Por example, Colorado, by law, 
permits dram shop suits on l y where a licensee serves a habitual 
drunkard.219 _ Georgia, on t he other hand, permits server 
liability if a licensee serves a minor, but such suits may only 
be brou~ht by the minor's parents, thus barring third party 
claims. 20 The remaining eight pre-1950 statutes contain 
language broad enough to permit recovery in moat modern third 
party dram shop auita. 

2161,losher, supra note 200 at 7. 

217~ appendix B. 

218see, ~·• Act of I-lay 1, 1954, Ohio Stat. S. 5, Ohio Rev. 
Code Ann. s. 4399.01 (Page 1954). 

219coto. Rev. Stat. s. 13-21-103 (1983). 

220aa. Code Ann. s. 3-3-22 (1984). 
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lline ,;t. ;H.e,; h .. ve ClldCted new ilr u u ,;hop \e,Jisl .. t ion since 
1971. Seven of these statutes peruait broad recovery by third 
party plaintiffs. Two states, Florida and California, have 
recently passed laws strictly limiting dram shop liability. 
Florida's statute allowa liability only in thoae caaes where the 
licensee "willfully" serves a ainor221 and California's 
statute requires liability onl~ where a licensee serves an 
"obviously intoxicated minor.• 22 In each case, the atate 
legislatures sought to ate■ the growth of potential dram shop 
liability by narrowly defining who may be sued, and what 
constitutea culpable conduct. 

Seventeen jurisdictiona currently enforce dram shop 
liability as a matter of common law. The supreme courta of 10 
jurisdictions (9 states and the District of Columbia) have 
imposed dram shop liability solely as a matter of common law. 
In 1959, New Jersey in Ra~por!ort v. Nichols,223 became the 
first state to assign clv 1 1 ability to an alcohol retailer 
even though Uew Jeraey lacked a atatute providing for such 
liability. Seven atatee po••••• both statutory and common law 
liability. Thus stat.ea like Ohio and Wyoming, which have 
archaic and reatrictive dram shop statutes, have broadened 
possible recovery through co-on law.224 

The current trend among the states ta toward a substantial 
expansion of dram ahop liability.225 For example, five of 
the seven state legialaturea which have enacted dram shop 
legislation in the last twenty-five years have passed laws which 
created new liability. In addition, six state supreme courts 
have created dram shop liability by case decision in the past 
twenty-five yeara.226 

221Fla. Stat. Ann. s. 51-1-18 (West 1983). 

222cat. Dua.~ Prof. Codes. 25602.l (West 1983). 

22331 N.J. 188, 156 A.2d. 1 (1959). 

224see, ~·• Mason v. Roberts, 33 Ohio St . 2d 29 , 294 H.E.2d 
884\1973). and McClellan v. Totten, 666 P.2d 408 (1983). 

225A recent article in the Philadelphia Inquirer highlights 
this trend in the growth of alcohol server liability, fi•kt 
llusiness, Philadelphia Inquirer, I-larch 24, 1985, at n- • he 
article recognizes the rapid expansion of alcohol server 
litigation, and the threat tavern owners experience as a result 
of this explosion in litigation. 

226For a recent example of a State Supreme Court creating 
common law dram shop liability see Sorense n v. Jarvis·, 119 
Wis.2d 627, 350 U.W.2d 108 (1984). 
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In the twenty- five states 11hich possess ei the r restrictive 
s tat ut e s or no official sta tewide liability policy, only seven 
supreme courts have explicitly deferred to their respective 
sta t e legislatures, and refused to accept a new common law 
ru le .227 The rema i ning seventeen states have yet to have the 
issue reviewed by their respective highest courts. Yet, in 
each of these states, the trial and appellate court d ecisions 
have generally favored imposing dram shop liability.220 

Large settlements and unappealed plaintiff verdicts are 
occurring with regularity even in states where there is no 
statutory dram shop liability, and where appellate courts have 
not accepted the modern common law theory of dram shop 
liability.229 One California settlement, for example, 
awarded $2.5 million to a young girl who was in~ured 11hen the 
car in which she was a passenger struck a tree. 30 The 
driver, a minor, had purchased (or was given) beer from a 
friend who worked at defendant convenience store. This 
settlement is significant not only for its record size, but 
that it occurred in California, a state with an extremely 
restrictive dram shop law. 

The federal government has come to view dram shop liability 
as a viable weapon in the battle against drunk driving. Doth 
the Presidential Commission on Drunk Driving231 and the 
National Highway Traffic Safety Administration (NIITSA) have 
endorsed dram shop liability as a legitimate strategy for 

227see, Mosher, supra note 200 at 12. 

220rd. at 13. 

229narrington, Illustrative Dram Sho Settlements and Jur 
Verdict Cases: Further Ev dence that Server Ltab 1 ty 1s 
Expanding?, at l-15, reprinted in, national Association of 
State Alcohol & Drug Abuse Directors, Special Report -- Alcohol 
Server Liabilit and the Law: Exam les of Lawsuits, Major 
Ftnanctal __ Settlements an State Laws December, 9 4 

230cunningham v. Shorttop, Inc., tl00600 Sup. Ct. of Marin 
County, Cal. (llay, 1903). 

23 1Presidential Commission on Drunk Driving, supra note 74 at 
11. The Commission's Oram Shop Recommendation states: 

States should enact "dram shop" laws establishing liability 
against any person who sells or serves alcoholic beverages 
to an individual who is visibly intoxicated. 
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[l."•d11cinCJ drunk driving . NH'J'S/\ liOti statl•d : 

'l'he potential threat of a substitntial jury il Wnttl resulti11g 
from a drdm shop suit .•. can e ff ectivel y motivilte people to 
stop s er v ing d r ivers who are obviously becoming 
intoxicated. 232 

Th e trend among the vari o us legislatures, courts and 
agencies around the country is to adop t dram shop liability as 
a tool with which to confront alcohol related problems. The 
difficulty these various bodies face is to mod e rnize and 
revitalize the 19th century concept of dram shop liability to 
do the work of contemporary social policy. 

Conclusion ----------
Across the nation, courts are being asked to judge the 

civil liability of those who provide alcoholic beverages to 
minors, where those intoxicated minors injure the property or 
person of another. The decisions from district to district 
often conflict in result, as well as in rationale. This lack 
of coherence in dram shop policy deprives: injured plaintiffs 
of a complete system of compensation; government officials of a 
reliable system of deterrence; and alcohol beverage servers of 
a predictable system of civil liabi lity. 

This recommendation calls upon the states to harmonize 
their various dram shop laws and adopt a unified policy 
establishing civil liability against those who negligently 
provide alcohol beverages to a minor. In addition, it would be 
helpful to the states if the National Conference of 
Commissioners on Uniform State Laws would draft a model dram 
shop law statute addressing the concerns of this recommendation. 

23249 Fed. Reg. 5545 (1985). 

107Jj 
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'}. Al •>oilo l 4 C l~O ·r .. ;( -> :J 

Numerous :Jtu,lies have ,1011 ·locionstrateu that the effective 
tax rates on alcoholic bevera')cs have not kept pace w1 th 
inflation since 1953 as coapareu to the costs of •'.lther -]Oo•ls 
and services.233 The result, accorJin9 to testimony before 
the Advisory Coaaission, ia that in ~ome areas, beer is 
price-co■petitivo with soft <lrinks.234 

The increase•! taxes oay also impact on the ,lemonstrated 
elasticity of demand for aoae alcohol products, by lowering 
consumption of beer, for exaaple, particularly by the young for 
whoa beer ia the alcohol beverage of choice.235 The impact 
of such taxes seems also to be on consumption across the range 
froa heavy to light drinkers, thus answering criticisms that 
only marginal consumers woul<l be affected. 2 3 6 l?inally, the 
essential regressivity of alcohol taxation can also be readily 
defended because of the tremendous social coat il:l[>osed by 
alcohol abuse on the rest of ■ociety.237 

In addition, it ia also clear that the current levels of 
alcohol taxes often vary according to the type of beverage 

23Jsee, !..!.2·• Uosher antl Beauchamp, Justifyin~ Alcohol Taxes 
!_o Public Officials, J. Pub. llealth Pol 1 y, 42 (Dec. 1983) . 

also tes t imony of James P. 1-bsher, los 
Dept. of Health Services, Alcohol Taxes, A 
Relationship to Prevention of Alcohol 

___ II fJan., 1984,. 

235See Cook, The Effect of Li<Juor Taxes on Drinking, 
Cirrnosis antl /\uto llcci,lent.s in /\lcOhol anJ Public Policy: 
Beyond the Shadow of Prohibi ti on at 255 {Moore and Gerstein 
Eds., 1981), See also Cook, The Economics of Alcohol 
Consur.ir,tion and-Abuse, in Alcoholls111 antl Related Problecis; 
Issue or the Acier ican Public at 6 7 (Prent ice Ila l t, 
l984l{regar<ling the offect of alcohol taxes on consucipt ion). 
Equaliz i ng taxes by alcohol content 111ay also interfere with 
youth's ability to purchase beer, their beverage of <2\oice by 
raising the price beyond their aeans. See 11osher an<.l 
Beauchamp, sfpra note 233 a t 435. Seo also Wal lack, The 
Prevention o Atcohol-Retate<.l Problems:---iiccoa111omlationfor 
Public Policy Initiatives at 3, 14 (July 1984). 

2 3 tbrossman, Coate and l\rtuck, Price Sensitivity of AlcOholic 
Bevera']es in the United Stat.cs, 8 (Sept. 1984). There also 
seems to be tittle cross-etastici ty of •leaand between 
beverages. Id. at 31. 

2 37u. at 35. 
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·.11tilc,ut •'"'6 rjt 1ora .. 1l r i.! liat l • >1&:J!11p tl> the r :.} l .,t IVt:? .:ab:t>ho-l 
c ~"l11t unt .23 'rh 1 "i l I spJr It. '/ 1n t..ax .-tt I on ,,f ..1. l c oh•1 l .:ont.uat. 
further ~.stortu price coapetition botuccn beer, wine and 
lis'tilleu spirits. It also re>Jults in uaking beor cheaper than 
its actual alcohol content \IOUl<.l ,lictate 1f taxes were matle 
more unifor1:1 05 "equalizetl" base<i on alcohol content as some 
have propose<l • 39 

The primary concern expressed by many parent Jroups, 
treatment personnel and other witnesses at the Advisory 
Cociciission field hearings was the neod for new sources of 
funding for t~i~taent facilities for young alcohol and other 
drug abusers. It seems Clear that an Observable ine<Juity 
in alcohol taxation and a noed for treatment facilities shoultl 
be pairetl aa a classic, matched "source" and "use" of 
funds. 241 

One example of this "dedicated" tax is currently being 
proposed in Michigan pursuant to the Petition Initiative on the 
ballot suboitted in 1984 by the ltichigan Citizens for Substance 
Abuse. 'nle proposed Amendment to the Michigan State 
Constitution reads a. follows, 

Twenty five percent of all revenues -Jenerateu for the state 
of Michigan from excise taxes, sale, aanufacture, or 
distribution of alcoholic beverages shalt be allocated for 
coamunity-based alcohol and drug abuse treataont and 
prevention programs. These revenues shall not be used for 
state a<.lministration of substance abuse programs, nor to 
supplant existing fedoral, state and local fun•ling, nor 
infringe upon those recipients specifically funded by 
a tcohol revenues 10 percent of these revenues genera t etl for 
substance abuse programming shalt be a ltoca t etl for primary 
and secondary school-baaed preven ti on/3tlucational 
services. Further, said excise taxes from ,late of 
imptecientation shalt not be increaseJ without the consent 
of a majority of Michigan's electora t e so voting. 

23!\iosher antl Beauchamp, supra note 233 at 435 . 

2391<1 . at 438. The authors note their part i cular ooncerns 
about t his price anomaly especially because of t he popular i t, 
of beer to youth. 

24<bee , ~·• testimony of Richartl Russo, Princeton. 

241At le a st one coa111cn t ator has referred t o th e •lc ,iica t eu 
alcohol tax as a "sin-tax.• Sloan, !l111al l Busine ss An•Jle: 
1-te,licarc lleforci - A Ha tter of Sin Tax (1985). lcccntly, the 
National Fetlerat1on of Indopondent Business supported the 
detlication of the alcohol tax because of alcohol's contribution 
to the metlicare debt. !.<!.· 

-52-



• 

• 

At t11is t- uae, the In1 t ia t ivr~ :Jons no " p r ov 11le for ,'"\ny ii 1c rc.1s0 
in the c:c:i sc ta :< leve l s, !10., cver, this is r eport e · lly ·luc to 
that st ate ' s ~epressed e co nomy . 

De•li cati o n o f ta x r e ve nues has 1>een t.r au i t i o na l in other 
ar eas , p a r ticular ly bo n d issues r e la t ing to publi c p r oj e c ts 
involving co ns t ructi on o f public bui l ·ling s, i n c lu,ling heal t h 
c are f ac iliti e s. The following t hir t een sta te s t o da te have 
u e ,lica t e d a lcoho l e xc ise t axes: 1-bine, llarylanu, lhss i ssippi , 
Ne vada, Nor t h Carolina, Oregon, South Carolina, Sou t h Dakota , 
Tennessee, Ut ah, Vermont, Virginia and West Virginia. 242 

There are o t her sound fiscal, economic anu public health 
bases for raising t he historically tow alcohol taxes to fuml 
p r evention and t reatment. First, the increased revenues cou Vl 
be a major funding source in times of tight budgets for 
governmen t at all levels. As one Commission witness sta t ed: 
"The s t ate of California, for example, has lost an estimatei 
$188,702,700 since l960 !>Y not having the state (alcohol) tax 
indexed to inflation. •243 

For all of these reasons, it seoms practical both t o 
equalize and increase alcohol excise taxes and to dedicate t he 
increased revenue at least in part, to alcoholism prevention 
and treatment. Therefore, this recommendation urges the /\BA 
nouse of Delegates to support increased federal and state 
alcohol t axes and the allocation of significant portions of the 
tax revenues to suppt.ement prevention, intervention, treatment 
and research for youth with alcohol problems. 

to. Ch il1 Custod1, and Visitation 

The Advisory Cor.1t1ission receiveu testimony from several 
witnesses regar•ling the power of domestic courts, as a 
con<lition in custody or visitation r:\atters, to require referral 
and evaluation of parents whom the courts have cre-tible 
evi dence to suspect of having alcohol or other ,Jrug 
prcbtems.244 It was apparent: from this testimony tha t: 1:1any 

2 '1 2 See National Association of State l\tcohol anu Drug Abuse 
Directors, S t ate Survey Fact Sheet, Dedicat ed Alcohol Taxes 
(t'J02). See <Jeneratty Es t es and lleinemann, At c oho lism, 
Deve to ment Conoe uences, an,1 Intervention a t 06 ( 2nd ed. 
1982 regarding ,}edicated t axes for prevention programs). See 
also Mosher an:1 Beauchamp, susra note 233, a t: 436-7. Fei'l,-­
Atcohot in America t he Price e Pay, supra note 107 : and Cook, 
~upra no t e 235. 

2 4 ~e~ t es t imony of James F . 1-bsher , ~s Ange les. ~ a lso 
San Di.ego Dept . of lleatt.h Services, .!!_UPra no t e 234 a t 7. 

24'1see, "--'J:• t es t imony o f Shei la D. Dtune , a .o., Thor.ias II. 
Blatner, Prt.nc ~!:C?~. 

ju•lJns .:in cl a t-her eourt pe r sonnel are c ognizant of the ·lcJrcc t u 
11hich •heir caseloa,ls ref l ect. substance abuse. :!4 •\ 

A .l cscri pt:ion of the t.ypic:a l sit uation i n cust.o.J/ or 
vis itation cases i nvolving subs ta nce abu s e wa s •l escr i b ed to t h e 
Cor.imi ss ion ,lher eby the cour t hears an at legation by ong pa ren t 
as to t h e alcohol or o t her d rug probl em of t he o t her. 2 5 Th e 
c our t 's Observa ti on of t.he parties !Jay no t be i n ,Ji ca t.i ve of 
11hether a problem in fac t exists. I n some cases, t here may be 
a d di ti onal evi ,lence available from court social workers or from 
o t hers outside t he court. However, without the power t o 
r e qu i re a professional evaluation for substance abuse, the 
cour t s are left to make custody and visitation decisions on t.hG 
very limited, though often credible, evidence before them. If 
t he cour t accepts t h i s limited evidence as credible, withou t 
any evaluation, it may be deciding custody or v i sita t ion based 
on a mistaken foundation. If evaluat ions were permi t ted base1 
upon er edible ev idence, oour ts cou td make fi na t cus tody and 
visitation determinations based on professional opinions rather 
than purely advisory statements. 'lbese concerns are the basis 
for this recommendation which follows the recent trend 
establishing court referral and diversion in area ■ ■uch a■ 
juvenile cases,247 drunk-driving,248 antl spouse or ~ l td 
abuse.249 Recent statutes in the tatter areas provide a 

245se2, ~·• testimony of lion. Leon Eaaerson, lion. Ran ,lolph 
Moore andllon. Jerry Moore, Los Angeles. 

24fistatement of David Evans, Esq., Princeton. 

247 Sce the recommendation and report regarding juvenile 
offeri<Ier treatment. 

2 40see, ~·• 39 N.J. Stat. Ann. s. 50-4 (wost l904) for 
drunicdr~ver treatment. 

249see 16 o.c. Code Ann. s. l005(c) ( t)-(3)(l984): 

(c) If, after hearing, the Fa■i ty Division finds tha t 
there is good cause to bet ieve the respondent. has committed 
or is threatening an intrafamily offense, it may issue a 
protect ion or :ler , 

( t) •Jirecting the respon,Jent to refrain from th e 
con,luct coi,imi t t. ed or threat ened and to keep the peace 
t oward t he family member; 

( 2) requiring the responden t , atone or in conjunc t i on 
with a ny o ther meraber of th e fam i ly befo re t he cour t , 
to pa rti c ipate in ps ch ia tr i c or meJ ica t trea t.men t or 
appr opri a te counseling ;>rograms : c ont. on next. pa ']e 
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p .. uculout,'l~~l a chl1t1on to aolol L.1u] 11.1qc, .. ,uthor1z1uJ ~u~: , 
roforrals.-> 0 

Thi! isauo ->f atcoi1ol and ot.hor Jruq <1buso l>y t>.ir.,nt.s an·l 
its impact on children in custo•Jy %'ld v1sitatio11 cases is not 
new to donestic relations courts. 2 The courts' attit.udc 
towanl parental substance abuse problecas, ho\lover, have been 
steadily evolvinq:252 away from a strict, unco111pronis1ng 1:10ral 
condermation of the abusing parent, to one of concern to11ard 
the child ,25 3 Where aone courts would have for mer ly don ie<l 
custody or visitation, more recent decisions in•licate a will-
i ngnesa by the cour ta to consider the recovery fr om the illness 

249 (cont.) 

( 3) directing the respondent to per form or refrain 
from other actions aa may be appropr1ate to the 
effectne resolution of the matter. (emphasis added). 

See also the recommendation and report regarding child abuse 
aiw neg'tect. 

25q,ee, ~•• Ill. lion. Stat. d\. 40, s. 2303-8(c)(5) 
(SaTth-llura 1984) 1 

(c) The or<ler of protection may include any or all of 
the fol lowing reaedies: 

( 5) Requiring or reconi:aen.Jing the respon,lent to 
undergo counseling for a specified duration with a 
social 1,10rker, psychologist, clinical paydlologist, 
psychiatrist, family service agency, nental health 
center guidance counselor, or any other gui.Jance 
service the court deeas appropriate ••• 

2 5 lsee, ~·• Plosco,,e, Foster an.J Freed, Fanily La,1: 
IntoiTcation Dru Addiction and Parental Fitness, at 917-20 
12nd ed. 1972 and cases c1 ted therein • 

251sec, ~-• Note, 'lbe Dest Interests of the Child in 
Custooy ;,;ontroversies Between :latural Parents: Int:erpret:ations 
andTren:ls, l8WashburnL.J.482, 491-2 {l979), *Evi.lenceof 
drunkenness is treated with contonpt by nost courts. The 
offending parent encounters clifficulty in persua:lin'] the court 
he or she can provi•le a suitable livinCJ environment. An 
adverse impact on the chil'1 may be presume·!." (citing, 
Conment, Child Custod : Consi clerations in Grant in the 
Between lliiversely la1m1n9 Parents, 3 s. al. L. Rev. 
(\963). ~· 

2 53rd. There has also beon an apparent ~\ango in the 
attTT.udes related to drinking i n particular: "Alt.hough tho 
older cases regar<le•J fei:aale <lrinking as imi:aoral, the more 
(cont. on next page) 

-55-

or th1.! p -, u · .. nl.>1 lit y tl\Jt fttnt.?us f,lr c u ~ t . >li' vr v1~1t ~1.• \ 'Jll cattJh t 
l>c J.ff,!c tt? ,l by trcati:u~nt for :.iul>st,\ncc ,1.}Ju:J~ problu11s. --- >-1 
Tito -1u~stion to L>e JilUrc:1so·l ts ~,hot.her •>r not lo11..:st:ic 
relations courts have the po11er t.o roqu1rc ov:iluat. ion for such 
proble13s under their existing statutor1 authority. 

In the first instance, a doi:aestic relations court's 
aut.hority to refer an individual for substance .muse evaluation 
would see■ to parallel other ~~~essary protections for children 
such as supervised visitation or requirements for 

253(cont.)recent cases look at its effect upon parental 
functioning and possible detriment to the child." For exanples 
of this attitude, see Wallser, 1-leasurin~ the Child's Best 
Interests - A Studyaf Incoaplete Cons1 orat1ons, 44 Den. L.J. 
tJ2, {37 (t967Ji 

AlcOhol and 1110therhooJ are as incoi:apatible as <lrinking 
and driving in terms of a mother'• fitness to have 
custody. '!he alcoholic ■other finds Jifficulty 
recovering custody of her chi ldron. Iler Jr inking 
seems to contradict the •levotedno•• a court expects in 
a mother. 

~.£ ~ Borg-n, custody J\war.ls: Standards Usod ·.-tten the 
Mother llas Ileen Gui tty of Adultery or Alcoholisi:a, 2 Fa13. L.J. 
304, 404 (1968). 

2 5"\, loscowe ~ at. , ~ note 25 l at 918. 

In the case of alcoholic parent, the court should 
consider the 11olfare of both the patient: anJ the child 
e,lus medical opinion as to the effect of a continued 
relationshi u on the treati:aent of the arent for 
!,lcoholism. emphasis ad,led • 

Cf. llardin, 'then a Parent is Unfit, 4 Fai:a. Advoc. 0, ll 
( 1901): 

It is not enough, therefore, to prove that ;\ parent is 
an alcohoUc. You must prove that, for example, the 
parent is neglectful while Jr inking, and that noi ther 
the drinking nor the noglect is likely to improve. 

Sec also Hardin and Tazzara, TERIUNATIOtl OP PARENTAL 
RIGll~at 0-9 (1981). 

255soe, e:.!l.·, Parker v. Ford, 09 A.o.2d 006, 453 N.Y.s.2'1 
46S-TT'lO~)(superv1sod vis1tat:ion 11ith "unfi t ,• "co111lll0n 
drunkard" father); Tibbetts v. Tibbetts, 6 Ari~. App. 316, 432 
P. 2d 202 (l'l67)(transferrinq custody to admitted alcoholic 
father uho had stopped drinking). 
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p :.; y r.'hi .::i t r~i ... o r p:;;'fcholn~1cr1 l tr e .1.tncn t _fo r pdr c,1t s an l 
c \11t (lr en . -:.J o I n the contc;.ct: o f lo1:1 cs t:1 c rc l ,"'l'" 101 1s •:a'lt? ~ , 
courts hav e been vest: c ,J \-11t h n ui ,l e rant]c of ,'l u tho r i ty i!l 
cl <>c i Ji-n<J the le l i c a te 1:ia tters of c ust.ouy a n ,! vi s i ta tt on. In 
addit ion t o spec ifi ca ~l~ requirin<J paren t s t o att e nd 
counselling se :isions , 5 some courts nou have tJ1e anthoritd 
t o act by: set t in<] c ond i t ions on custod y or visi t ati o n; 25 

seeking ..-!vice of i>rOfessional personnel, whether or not 
employe d J,y th e court; 2 59 orderin<] a n appropri a te agency to 
exercise continuing jurisdiction over the case;2 6 0 an :l 
ordering t-he use of ftl,sicians, psychiatris t s, social ~cncies 
or o thers t o facili t ate conci tiatory court functions .26 

One of the sources for these provisions has been the 
Uniform llarriagc and Divorce Act (UIIDA) 1,1hich has been P.nacte<l 
in large part in Aci:z:ona, Illinois, Kentucky, llinnesota, 
Missouri, llontana and Washington.26 2 The Ul·IDA includes 
several sec t ions providing for supervision of the r.ientat and 
physical health of the family in divorce proceedings.2 63 For 
exanpte, UIDA Section 402 conditions custody on the "best 

2565ee generall_t Note, !laking Parents Behave: The 
Con\]Ttiontng of ~il<l Support anJ V1s1tat:1on :t1ghts, 04 Cotum. 
t. Rev. 1059 (1984). 

23 Pa. Cons. St.at. Ann. S. 1006 (Purdon 1'>04). 

l-linn. Stat. s. 510.tJ(h)(t) (t'JB4). 

257see, ~·• 

250 See, 2....:.2·• 

259 Se2, e •'J•, __ Ind. Code /Inn. s. 3t-t-lt.5-2t(e) (West 1904). 

2605cc, f!__._'J•• Wash. Rev. Code /Inn. S. 2609.250 (West 1984). 
~ee~solnd. Code Ann. s. 31-t-tt.5-2\(c) (West 1984). 

26\see, ~·• Aci:z:. Rev. St.at. Ann. s. 25-38t.t6C (West 
l984T:° Cat. Civ. Proc. Codes. 1770, 1771 (West 1984): Ind. 
Code /Inn. 5. 3t-t-ll. 5-19 (West 1984); and Iowa Code /Inn. 5. 
598.16 (West 1984). 

262uniform lbrriage and Divorce Act., ilational Conference of 
Coamiss i oners on Uni fora State Laws, ')A U.L.A. 56 et. S'!!J_., 
( Rev. l'> 7 3) • -- -

2 6 3rwo cases Jeci:le<l under the Illinois version of the U!IDA 
have indicated that willingness to un,lergo psychiatric 
treatment may be a factor in t-he court's attouance of 
visitat ion. See Taralx>tetti v. Tarabolet t: i, 14 Itt.2,1 350, 372 
!LE.2,J 155, 56Itl. J\pp.3,1 854 (t'>78){mo ther \lith a history of 
violence and paranoia, although property denie,1 visitation, nay 
re-pe t i t ion t.J1e court upon Ob ta ining psychiatri c t reat.me n !:); 
(cont. on nex t page) 
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int e ~cs t or t he ch1 tel " <?"n ~ i -~cr1ng .!,_:.!_'_£!_ ~l~,.. 
11

► ~1? l':lent-al an l 
phys i ca l health of a ll 1r\"l 1v 1,lua l s t nvol v e•f. -0 4 W1t. !1 
r espect: to v isitation an,1 CU!ltod :,,, UID A sP.ct ion 404(b ) st. ates: 

Th e courts cay sock the a d v ice o f profes3 iona l 
personnel, whether or no t e1:1ployed by the cour t on a 
regular basis.265 

In c a ses of contes t ed cus t ouy, section 405(a) of the U!DA 
authorizes courts to employ an inves ti<]a t or 11ho, in prepar i ng a 
cour t -ortlere<l report, may refer the Ch ilcl for professional 
diagnosis, or consult with m~licat, psychiatric or ot:ier 
professionals who have served the child in the past. 2 6 

UIIDA section 407 permits denial or :tk>clificatio11 of a 
parent's visitat ion righ t s in t he ovent t ha t such visitation 
ma, "endanger seriously the child's physical , mental, mrat or 
emotional heat t h•267 in which case, pursuant to U-tDA 5ection 
408(b), the court may also require continuing supervision over 
tho exercise of the custodial or visita t ion t erms of tho decreo 
by tho local proba t ion, welfare or court social service 
agency.268 In their oomr.ients to l.HDA section 408, the 
Commissioners on Uniform State laws specifically no t ed that: 

26l(cont.)In re i·tHriage of Newt, 57 Ill. App.Jd 1046 (1981) 
(lower court improperly denied visitation to mother wi th 
his t ory of severe psychiatric difficulty Who was r.iuch improvod 
ancl continuing psychiatric treatmont and medication as 
prescribe,l). 

2 6 4see Ari:z:. Rev. Stat. Ann. s. 25-l32(A)(5) (1'>84). 

2655eo Ari:z:. Rev. Stat. Ann. s. 25-334(8) (t'J04); Del. Code 
Ann-:-t"it:. 13, S. 724(b) (1984); Ill. Ann. Stat. ch. 40, S . 
604(h) (Sr.tith-llurd 1984): Ind. Code /Inn. S. 3t-t-lt.5-2(e) 
(West 1904). 

266::;ee Del. Code /Inn. tit. 13, s. 255(b) (1'>84); Ill. /Inn. 
Sta~ch. 40, s. 605(b) (Smith-Hurd 1'>04); In•l. Co•le Ann. 5. 
3 l-t-t t.5-22(b) (West l'J84). 

267sec Ari:z:. Rev. Stat. Ann. s. 25-)37 (1984): Ill. Ann. 
St.a~ch. 40, 5. 607; (Smith-llurd 1'>84); In•l. Cocle Stat. Ann. 
S. Jl-t-lt.5-24 (West 1984). 

268seeAri:z:. rlev. Stat. l\nn. S. 25-l38(b) (t'J84); Ill.Ann. 
Sta~ch. 40, 608(b) (Smith-llurtl 1984). Ind. Code Ann. S. 
3 t-t-t l5-2l(c) (Wes t l'J84). 
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ThtJ .::outt coult 1 111 crv,?1H? 1n ttu! lll c aJl -> U ,1! •J<av..! 
bllh'1Vl-.:>r.:il ._Jr :il)~ t 3l ~)1" 1. >i>Lu11u :JU'-.!h ,l !I 1"efu~.1l Uy..& 
custoltan to proviJ o oa,lical care for a sick 
chi Lei • 269 

In the caso whore a parent ' s alcohol or ot!lor Jrug vrobtc111 is 
euf fi cient ty grave, UMOA sect ion 408 may authorize referral for 
evaluation ancl treataent. 

In one variation on lltDA provisions on supervision, 
Delaware does not specifically provide for court supervision 
but <loee allow the court to set "a specific limitation of the 
custodian's authority• in the best interest of the chilil.270 

Other state sta tutee that Jo not fo t tow the IIIOA, ho11ever, 
rely upon broad language aut horizing the doaeetic court to 
fashion custody or visitation orders "equitably" <lepending upon 
the courts "best judgaent" i n order to insure that t~, case is 
decided with the chi td' a best interest as parai:sount. l 
Therefore, it may prove beneficia t to have either the l.ttDA 
provisions or tanguag! ~iailar to other faoity "protection" 
statutes cited above. 7 

Without Jomes tic court authority ·referring parents for 
evaluation, it may be futile to recoaoend further training ani 
education for .Joaestic relat ions court judges, court rrsonnot 
and lawyers regarding alcohol and other drug abuse.27 Given 
the 11i -Je variation in procedures now utilized by <locaeetic 
relations courts, this reco11■endation to provide specifically 
for referral and evaluation of parents reasonably suspected of 
alcohol and other drug probl ems is both timely and appropriate. 

26%oe report on consent to treatment. Seo also Sokolsky, 
'nlo"srck Child and the Reluc t ant Parent,20 :f:'"Fam. L. 69 
TT 

27Cbet. Code llnn. tit. tl, s. 728 (t984). 

27 tSee, ~·• · Conn. Oen. Sta t . Ann. s. 466-56, 46(b)-59; Iowa 
Code Ann. S. 598.4t (West 1985). 

2 7~ee supra notes 249 and 250. 

2735oo tho rocoocaendation .incl report regarding legal training 
on alcohol and other drug problems. 
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LL. Q,it-1 ,'\bu,ie " tlo•1Lect 

In the United States it is estimated that there are ,aore 
than 28 mi1lion children of atcohotics1 one out of every 8 
Ariericane. 74. Approxiaatety 6.6 oitlion of those, Children 
of alcoholic parents are under the ago of te275. 'nleee 
children are over-represented in our aiedical and psychiatric 
facilities and in our juvenile justice system. No figures are 
available to date regarding tho number of Children of ;!rug 
dependent parent■, but given the high incidence of drug use in 
th is country, the nuabers have been estiaated in the mi t lions. 

'nlie reco-endation is not intended to imply, however, that 
parents who are alcohol an<l <lrug abusors are~ se abusive or 
neglectful towards their children. The goal o"rthi's 
reco-endation is to eliminate the legal barriers to treataent 
and to seek out support services for those children and parents 
suffering from alcohol and other .Jrug probleos. 

llietorically, child abuse laws have been concerned with 
battered or abused Children, an<l have .lefinod these concepts in 
terms of ptiyeical hara.276 Several states have redefined 
these terms to include emotional or psychological harm.277 
Neglect la1,1e have been commonly defined as a parent's failure 
to protect their child from obvious physical danger. ~eglect 
laws, in a1dition to Child abuse lain, have boon the subject of 
extensive legislative reform in an effort to define and measure 
the level of parental conduct necessary to trigger these 
laws.278 

Broadly speaking ••• child neglect occurs \Jhen tho <loo i nant 
expectations for parenthood are not oet -- when a parent 
fails to provide for a child's neo<le accord ing to the 

274Testimony of Sheila o. Blume, It. D., Pr i nce t on. Recent 
s t a ti stics on children of alcoholics reveal thats 7 million 
child ren under age 20 are Children of alcoholics; some 500,000 
children in !:low York State live in alcoholic families; more 
than soi of all alcoholics have an alcoho lic parent ; an<l sons 
of alcoholic fa t hers are 4 times oore likely to becoae 
alcoholics than sons without alcoholic fathers. TUE I-IAG~ITUDE 
OF SUBSTANCE ABUSE IN N~ERICA, !,UPra note 6, at l l. 

2 7 5restiaaony of Sheila B. Bluoe, 11.D., Princeton. 

2761-atz, llave" llcOrath, Cllild ~fe<Jlect Laws in America, Fao. 
L.Q. 1, 4 (Spring 1975). 

2 77x <l. 

2 7 1\d. at. 5. 
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preferred values of the coiammity. The l e<Ja l concept of 
n eg l ect ca l ls for consi<leration for ri')hts an ,1 
corres pon·ling ,luties as they arise within t h e tripartite 
interaction between chi l d, fami.ly an ,1 t he state . The ba3ic 
goal of any neglect statute is to preven t harr.i -- physica l 
always, sometimes also psychological an<l social -- fron 
occurring t o children. De t ermination of neglect is not 
merely, ho,, e ver, a question of :11edical or even psychiatric 
judgment, but it is essentially a social policy issue. 
Primarily, neglect denotes con<luct in conflict with the 
child-rearing s tandards of the dominant culture, and 
cletermination of ne'}lect is baseJ on social as well as 
legal judgments.279 

Wh ile no figures are ava i table regarding actual abuse and 
neglect of children as a direct result of their parent's 
alcohol or <lrug abuse, there is speculation that the probler.1 
has become ,,iJesprea,1.200 These fears are more ctoarly being 
realized as r.iore parents seelt out treatment program• for thetr 
alcohol and other drug abuse.281 

Due to the constitutional Ly protected parental right to be 
free from state interference in child-rearing, a s t ate child 
abuse and neglect statute must not be overbroad. 282 These 

279rd. ( citations omitted). 

28tli\ conflict currently oxists between federal statutes and 
regul~t.ions protecting the confi clentiality of alcohol and drug 
abuse patients, 311d 3tate taus >thich require Chilcl abuse and 
ne<Jlect reportin'J. This conflict has been t:he subject of 
several State Attorney General rulings and at least One court 
battle, State v. Andring, 342 N.W.2d 123 (Minn. 1904). The 
Alcohol Dru'} /\buse and llcntal llealth Administration {ADJ\1111A) 
has commissioned a study on the problem, which is being 
conducted by the LaJol la lla11ager.1ent ::orporation ui th the Legal 
Action Center acting as Special Consultant. It has been 
suggested that Jata from this stu,Jy may assist this Commission 
in naking its reconmendations t o make changes in the law, if 
appropriate. See Testimony 0f Paul Samuels, Esq., Princeton. 

281 5ee, ~•• Dcnsen-Gerber, llutchinson & Levine, Incest and 
Drug-Related Child l\buse: Sy 
ancl Legal Profess1ons, 6 Contemp. 
T l'J77). See al so P ane l ·,or k shop: Violenc e, ;;:r i.ue, !le xual 
Abuse and DrugM•l1 ct. 1011, 2 Contemp. Drug Problems at 303, 
( 1974). Dense n-Gerber and Rohrs, Drug l\•ldicted Parents & Child 
Abuse, 5 Contemp. Drug Problems 305{1')76). 

2 821lesharov, State Intervention t.o Protect. Chi l •Jren: ')leu 
York ' s Dehnil-1ons o f "Ch1lil Abuse" anJ "Chill ;fegl ec t.", 26 
N.Y. L. Rev. 723 (l 98 ll. 
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st.at.ut.es must be structure<l in such a 11ay a s to safc<Juar,J both 
the parenta l rights a nd the chil,l's right to be i>rotected from 
abuse a n d ne<Jlect. 

Every state has enacted Child abuse and neglect 
st.at utes,283 yet few statutes inclU<le parental or -Juardian 
alcohol or drug abuse as an express element contributing t o the 
child' s physical, mental or emotional impairment.284 The 
vast r.iajor ity of state statutes -le f i ne abuse and neglect solely 
in terms of physical harm to the child. Several statutes 
address the "incapacity• or "unfitgoss• of the parent, but fail 
to precisely define those terms. 28 !lost st.ates have 
judicially defined abuse and neglect, which 111ay or aay not 
include parental alcohol or drug dependency. 

The State of lfew Yorlt, in an attempt to find solutions to 
the wi clespread incidence of child abuse and neglect ,286 
addressed the potential linlt between parental alcohol and drug 
abuee and child neglect. The New Yorlt et:atutory achome 
incorporates the instant recor.1menJation1 

{f) "Neglected child" means a child Lesa than eightoen 
years of age: 

{ i) whose Ittysical, mental or eaotional oonJition has 
been impaired or is in iaminent ~anger of becoming 
impaired as a result of the failure of his parent or 
other person legally responsible for his care to 
exercise am inimu111 degree of care 

28¾ee genorally Child ileglect Laws in America, supra, note 
210:--

284rn 1177, the Institute of Ju<licial Administration of t:he 
American Bar Association publishe~ a draft on Standards for 
Abuse and l~eglect. In 1981 the ABA ,~ational Legat Resource 
Center for Child Advocacy and Protect ion published A Summar z 
and Comparison of Groun<ls [for Termination of Parental R1 - ht.s] 
ron, ine o ts, 1nc u 1ng the ') A ra t. Four o·-

t:he r.iocle l acts included alcohol and drug abuse by a parent as a 
specific factor to be considered in termination of parental 
rights. The AB/\ draft, by comparison failed to include 
parental alcohol or .lrug abuse as a specific '}round. 

285 I ,] . 

2 8 6rn 1979, 92,000 cases of known or suspected chit..! neglect 
uere repor te,l in New York St:ate. 'nlis was a 45-fold increase 
over 11 6 9, ,/hen 3,169 cases were reported. Stat.e Int.ervent:ion 
t o Protect Chi l <l ren, !!.~ note 282 at 7 24. 
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( D) ••• or by ::aisus1ng :i •lru<J or Jru •Jei; or bf :Ji su:1i11g 
alcoholic beverages to the extent. that. he lose» 
self-control of h i s actions; ••• proviJeJ, however, that 
where the respon<lcnt is voluntarily and regularly 
participating in a rehabilitative procJram, -,., 1Jence 
that the respondent has repeatedly aisused a <lrug or 
drugs or alcoholic beverages to tho oxtont that ho 
loses self-control of his actions shall not establish 
that tho c2l i ld is a noglecte<l <!\ i ld in tho absence of 
eviclence establishing that the child's physical, 
11ental or e11otional condition has been i11paire<l or is 
in iaminont danger of becoaing impaired as set forth 
in paragraph (i) of this aubdivision. 2 87. 

Thus, th is statute creates the auch-neode<l <lof ini tion of 
neglect with respect to parental alcohol or drug abuse, yet 
also provides an incentive for those parents to obtain 
treat11ent.2B8 

Parental abuse of alcohol, ho11over, is not consi<lered to be 
e_rima fac¼% evidence of child neglect under the current New 
York law, 9 even if the parent is exhibiting the symptoms of 

287N.Y. Civ. Prac. Laws. 1011, et. !...!9· (licKinnoy, 1984) 
(Paaily Court Act). -

2Blt::f. N .Y. Civ. Prac. Laws. 1046 (a)(iii) (14cKinnoy 1984), 
provI°des that evidence of drug addiction is e.!:._ina facie 
evidence that a chil<l or one who is the legaL-reaponiiTbility of 
a drug addicted parent or guardian is a neglecte<l chi l<l. The 
requisite proof of this abuse is further Jofined as: 

Proof that a person repeate<lly uses a <lrug, to the extent 
that it has or woulJ ordinarily have tho effect of 
pro<lucing in the user thereof a substantial state of 
stupor, unconsciousness, intoxication hallucination, 
disorientation, or incompetence, or a substantial 
impairment of ju<lgment, or a substantial nanifestation of 
irrationality •••• 

Thestat:ute assumes that if a parent or guar<lian exhibits the 
specified degree of drug add i ction, then he or she oust suffer 
impaire<l juJgaent, from \Jhich the C!lild inevitably suffers. 
Practice Comment.ary at 227. Ot_her state statutes an<l courts 
have not adopteJ this prima facie approach to nc•Jlect cause<l by 
substance abuse. See the reconnendat ion an<l report regarding 
custo<ly an<l visita"t'ion. 

28~.Y. Civ. Prac. La11. s. l046(a)(iii) (14c:Cinnoy 1984). 
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substance abuse .Jescribed :!_upra. 2'lO The ,lew York Act 
provules in part that parent.al failure to provi-Je "proper 
supervision or guardianship• is equivalent to tho use of the 
•alcoholic bevera•Je to tho extent that (tho parent.) loses 
self-control of his actions.-29 1 There 13Ust as ,,ell be shown 
a resultant impairment or threatened impairment of the chil<l to 
satisfy the New York statutory <lefinition of neglect. 

Direct proof of a parent's addiction is not ah,ays easily 
available. Por example, nany children born to <lrug and alcohol 
abuser~ ~xhibit withdrawal symptoms at or shortly after 
b irth.292 Courts have constructed a rule of evidence 
designed to address the neglect of these chi tdren. Un<ler these 
lalfs a new-born having withdrawfl symptoms ia er iia facie 
evidence of a neglected baby.29 Some states inc ude within 
their definitions of child abuse an<l neglect those children in 
utero whose parent's drug or alcohol abuse ia a substantial anJ 
on-going practice. While significant policy questions surround 
the rights of the 1110ther, an<l those of the fetus, successful 
treatment of alcoholic pregnant women has been obtained under 
court ardor, with later custody of the unborn chi lJ contingent 
on the attainment of abstinence. 294 Thia exanple of 
9overnment intervention acconplished two 111ajor objectives: 
(l) treatment of the pregnant women's substance abuse and (2) 
protection of the chil<l from potential abuse and neglect. 

At least one state ha~ istabliahed a •Juvenilo-Pamily 
Crisis Intervention Unit• 9 which operates un ,ler tho theory 
that •a vast majority of juveni~o miscon,luct is a result of 
troubled family circumstances.• 96 The unit operates either 
as part of the court intake service or through another 
appropriate public or private county agency. The intake 
procedures require that tho er isis unit file recommen<lations to 
resolve the juvenile-faaily crisis where it has reason to 
believe that the parent or guar<lian involved ia an alcohol or 
drug <lependont parent.-299 This program also provi.Jos for 

2905o~ supra note 287. 

29 l Ll. at S. lO 12 ( f) ( i )( B). 

2 9 2see Blul!le, Qdldren of Alcoholic Parents: Polic 
( Brown Univers1ty 1983) {D1scuss1on of Fetal Alcohol 

293Soe Practice ~oaontary, supra note 288, at 26l. 

294Ch i l ,lren of ,\lcohotic Parents, supra note 292, at 6. 

2?51l. -J. Stat. Ann. s. 2A:4A-76 (West 1984). 

2963ee Sonat.e JuJiciar 
S~a~Ann. s. 2A:4A-76 

Co1311i tt.ee Sta te13ent appendoil to :, • J. 
West 1?84). 

2'>~, .J. Stat. Ann. S. 2A:4A-85 (West l984). 
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specific ilCtion 1f t.here is reason t.o believe that t:he juvenile 
is an abused or neglec;;'b child as a result of the parent• s 
alcohol or drug abuse. 

In those cases 1'1\ere intervention neasures fail to work ancl 
a drug or alcohol abusing parent is charged with child abuse or 
neglect, sor.ie states adopt creative treatment measures t:o avoi-:1 
termi nation of parenta 1 rights, or other drastic measures which 
further disrupt the family. One example involves probation 
with mandated treatr.ient as a sentencing option. 299 Using the 
model of drinking-driver rehabilitation programs, a court could 
offer the parent the option of an educational program on chi t,J 
abuse and parenting, or peer diagnosis and treatment for 
substance abuse as a condition to retaining custody: the wish 
to retain child custody being a painful .iotivat:ion for most 
parents .JOO 

Since states :iave diversion programs for fouth as 
alternatives to incarceration, an argument can be made that 
parents could benefit from diversion programs as 1-1elt. 
Community services perforr.ted in juvenile facilities or child 
protect ion a<Jencies, coupled 11i th t:r eatment programs for 
alcohol and drug abuse can often times be more productive 
avenues than incarceration, probation or termination of 
parental rights. Because of the great potential for harm to 
children from alcohol or drug abusing parents, th is 
recommendation urges the ABA !louse of Delegates to support 
child abuse and neglect la1-1s that include parental alcohol and 
drug problems as possible causes of child abuse and neglect. 
These la11s could then provide a viable r.ieans for treating 
children, and their parents afflicted with alcohol and other 
drug probler.is. 

298rhe 1113A ,-rat. ional Legal :le source Center for Child Advocacy 
and Protection has provided some guidelines for training and 
developing qua ti f ied attorneys for children in abuse and 
neglect cases. See, e:1.., llorowHz, U1?9radinq Legal Practice 
in Juvenile Cour1'1n trrotect in Chi t ,fren t:hrou h the Le al 
System, at 860 (MA, 198 There oay also be a nee · or the 
appointment of a guardian ad tit.em for the child. See 
Davidson, The Guardian l\d tTteii.An ImportaM. Approach-to the 
Protection of Chtldren in Protecting Children throU<Jh the Legal 
Syste~ at 835. See '}eneralty Walker, A Funct. 1onal l\pproach to 
the Representing of Parents anrl Children. !!~~ ~\so 
recommen<iat.ion and report on Depen•lency and :~c:Jlect Procee·lings 
in Protecting Children Through the Le<Jal .iyst.en at 126. 

2 9 9 Cl\ildren of Alcoholic Parents, ~• not:e 292 at: 6. 

300_!~- Sec r ecor.imendation and report on child custody and 
visit.at ion. 
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l'.?. Consent 

The ll<lv isory Cor.imiasion heard testi1aon1 at all three fi.eld 
hearings regarding the issue of parent al consent to treatment 
and how often times it can be a 1 ega l barrier to treatment for 
a youth wHh alcohol and othe drug problems.lOl Parental 
consent may be required for those youth voluntarily seeking 
treatment, and may not be given in cases where the parents 
ther.iselves have alcohol or Jrug problems, or refuse on other 
gr<11n<ls.302 In soae cases, prograr.is cannot provide treatment 
without consent due to legal or financial requirements. In 
addition, there is also the issue of confidentiality of youth 
records when parental consent is required.303 

As a means of encouraging juveniles to voluntarily enroll 
in alcohol and other drug treatr.ient programs, this 
recor.ir.iendation urges the Al3A llouse of Delegates to recomnend 
that parental consent not be required for the purposes of any 
non-custodial, non-invasive 304 treatment of juveniles.JOS 
When a juvenile does seek custodial, invasive treatment, 
however, the parent should be notified. If the parent fails to 
consent, procedural safeguards ,,i 11 prevent the <le feat of the 
juvenile's treatment goals, and will deteroine if the juvenile 
in fact needs treatment. Th is statement, however, is not 
inten•led to interfere with any already established legal rights 
of parents to place Children in treatment in accordance with 
appropriate due process safeguards. 

The question of parental consent for juvenile alcohol and 
other drug abuse treatment is a matter of state law. At 
present, thirty-five states do not require parental con:1ent for 
treatment.306 Of those states, approximately ten have 
clauses which require parental consent unless the treatment 

301see, !..:.3·• testimony of Paul Samuels, Princeton. 

302 1,1. 

303 Ll. 

304Non-custodial, non-invasive treatment is any treatment 
11here the juvenile is not detained overnight or in any way 
against his/her will an<l which consists only of counseling. 
This counseling can include help for persona 1 problems and for 
coping ,,ith parental alcohol and Jrug proble1:1s. 

JOS For l>urposes of this recor:1111endation, state la11 <Joverns the 
age of maturity. 

JO~ t. horou')h analysis of state la11 regarding a minor's right 
to consent to treatment is compiled i n a book written by James 
IL llorris:1ey, Esq., and is a1-1aiting publication. 
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prO(Jr,.u11 uta!f comes to the couctusion that: parental iuvolvcADcnt 
woulJ not be in the be,;l intere>it o( th<? chi IJ. 'i'ypicill 
situations triggering this clause may be those uhere the pilrent 
refuses to consent, but the physician or quali.fi.ed treatnwnt 
team believes the child should receive treatment:, or where the 
parent may i.n fact object and prevent the child from receiving 
treatment.307 While those state laws with no consent 
requirement vary in degree, treatment is generally defined as 
.!!!l alcohol or other drug treatment, be i.t custodial or 
non-custodial, invasive or non-invasive.308 

It is necessary to strike a balance between parental 
involvement and support in a juvenile's treat11ent309 and 
situations where little would be accoi;iplished by involving a 
parent.3 10 The Adviaory CoJUissi.on's concern was that always 
requiring parental consent to treatment would not all cases be 
in the child's best interest. The goal of this section and 
each of the 20 other sections is to encourage juveniles to 
obtain alcohol and drug abuse treatment. This goal would be 
more easily accomplished if there were no legal barriers to the 
juvenile's ability to seek treatment.3 11 Juvenile alcohol 
and drug abuse is regarded as a •family disease• because it 
affects the entire family.3l2 In addition, many juveniles 

307~ testiaony of Paul Sa■uels, Esq., Princeton. 

308~ Morri. ssey, supra note 306. 

309!.!!· 

310see testimony of by Robert D. 1-largoli.s, Ph.D., Atlanta. 

311An additional impediment to juveniles seeking treatment is 
the fear that their parents will learn of the juveniles 
drug/alcohol problem. Thus, the confidentiality of drug and 
alcohol abuse treatment records aay be a critical aspect of the 
effective treatment of abusers. The issue of confidentiality 
of treatment records is currently under study by the Attorney 
Ceneral (See Attorney Ceneral's Task Force on Family Violence, 
Final Report, September 1984); the Hati.onal Center on Chi.Id 
Abuse and lleglect (HCCAtl) and th Alcohol Drug Abuse and 11enta1 
Health Admi.ni.stration (ADAI-IIIA), which are botl1 components of 
the Department of Health and lluman Services. (See Joint Policy 
Statement on Confidentiality of Alcohol and DrugAbuse Patient 
Records and Child Abuse and lleglect Reporting, Appendix to 
Atty. Cen. Op. Supplementing 76-52, J.Jay 3, 1979). The Advisory 
Commission i.s also studying this issue further before setting 
forth a recommendation. 

312~ testimony of Paul Samuels, Esq., Princeton. 
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b-,co~e ilbu>ier>, bccau>ie their parents are in facl abuscr,;.313 
Dccause denial i,; such a strong factor within the ,1ddict:ion 
di,;e<1ses, many abusing parents; in an effort to deny their own 
addictions, may find it personally threatening to permit their 
children to obtain treatment or to get appropriate help in 
coping with their parent's addiction.314 1-loreover, many 
juveniles who are substance abusers come from broken homes 
or have no parent or guardian who could consent to treatment on 
their behalf. 

For those juveniles who have parents who are not theaselves 
substance abusers, the necessity of obtaining parental consent 
for treatment may not always be in their best interest. Many 
of these juveniles will not seek treatment for drug or alcohol 
abuse if parental consent is required simply because of the 
tension that would be created if the parents were to discover 
the juvenile's alcohol or drug problem. A good treatment 
program will recognize the iaportance of parental involvement 
and will involve the faaily in the juvenile's treatment at the 
earliest poasible stage. Since alcoholism and drug addiction 
have an impact on the entire family, treating only one family 
member is not as effective as treating all members of the 
suffering family.315 Thia familiar intervention also serves 
to cushion the threatening nature of the juvenile's situation 
and also reinforces the traditional supportive structure of the 
faaily unit. 

There are constitutional questions as well regarding the 
denial of treatment to a juvenile if he or she refuses to 
obtain parental consent, or when the parent is contacted but 
refuses to perait treatment. The U.S. Supreme Court has 
affirmed a Washington court decision allowing a blood 
transfusion to a ■inor over the objections of the minor's 
parents who were practicing Jehovah's Witneasea.3 16 

313Recent statistics on children of alcoholics reveal that: 
approximately 28 million Americans have at least one alcoholic 
parent; 7 million children under age 20 are children of 
alcoholics; some 500,000 children in llew York State live in 
alcoholic families; more than SOI of all alcoholics have an 
alcoholic parent; and sons of alcoholic fathers are 4 times 
more likely to become alcoholics than sons without alcoholic 
fathers. TUE l1ACNITUDE OF SUBSTANCE ABUSE IN AMERICA, supra 
note 6, at 11. 

3141d. I-Ir. Samuels has found this is especially true when 
thechi.ld ls not necessarily abusing alcohol or drugs but is 
seeking counseling to help cope with the addicted parent. 

315.!!!:!.! ~ Youngberg v. Romeo, 457 U.S. 307 (1982). 

316Jehovah's Witness v. Kings County Hosp., 270 t·. Supp. 480 
(W.D. Wa. 1967), aff'd. per curiam, 390 U.S. 598 (1960)(w;thout 

op;nlon, aff;rmi.ng in reliance on Prince v. Massachusetts, 321 
U.S. 150 (1944)). See also Planned Parenthood of Central 
llissouri v. Danforth, 428 U.S. 52 (1976). 
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Whqe t.hc l\dvioory Conmission has not: <lraftcd a r.10<lel 
consent: statute for non-custodial, non-invasive treat:racnt: for 
juvenile alcohol an,) other drug treat:ment, several st:at:es have 
enacted stat:ut:es th at carry out this intent:. A 111 uch t:horni er 
problem is whether parental consent should be required when a 
juvenile seeks custodial or invasive treatment for alcohol or 
other drug abuse proble111s. This recommendation recO<Jnizes the 
right of the parent to be infor11e<l of the child's problem and 
treat111ent, yet. also maintains an interest in protecting the 
child's interest in treatment shouH the parent: refuse to 
consent. Therefore, this rec.ommendati.on is a rejection of J 
concepts: l) that parental consent oust always be obtained 
prior to a minor's treatment: 2) that a minor at whatever age 
is always co111petent to decide whether in-patient, invasive 
treatment is appropriate: and 3) that a treatment facility 
staff is always an a<lequate substitute for parental guidance in 
treat0ent matters. 

The procedural framework of this reconmen<lation is best 
described by way of example. A juvenile recognizes that s/he 
bas a substance abuse prob le■• Perhaps the juvenile has 
attempted counseling or ot:her non-custodial, non-invasive 
treatment 11i.thout success. For a variety of reasons, the 
juvenile is reluctant to seek help from a parent or guardian. 
In many cases, the parent or guardian may be unaware of the 
problem. For reasons discussed~~ the involvement of the 
parent or guar<li.an nay not be in th-eoest interests of the 
child. When the juvenile contacts a state licensed faci Li ty 
for treatment:, the staff 1,1itl inform him/her that the parents 
must be notified and their consent obtained before the juvenile 
can be admitted. The parents are contacted an,1 they re fuse to 
give their consent for treatment. This right of the parent to 
be informe<l and to give or withhold consent has been upheld by 
the U.S. Supreme Court:. 

Our jurisprudence ;,istorically has reflecte,l l'festern 
civilization concepts of the family as a unit with broa,1 
parental authority over mi.nor children. Our cases have 
consistently folloued that course: our constitutional 
syste0 long ago rejected any notion that a child is 'the 
mere creature of the State' and, on the contrary, asserted 
that parents genera L ly 'have the r i.ght, coupled with the 
high duty, to recoqnize and prepare [t:hei.r children] for 
additional obligations' ••• The law's concept of the family 
rests on a presunpti.on that parents possess what a child 
Lacks in r:iatur i. ty, cxper i.ence, an•.1 capacity for judgment 
required for naking Life's difficult ,Iccisions. ltore 
i. mportantly, historically it has been recoqnized that 
natural bonds of affection lead parents t.o act in the best 
interest of t:hei.r chi.l<lren.317 

317Parham v. J.R., 442 U.S. 504, 602 (1'>79).(cont. on :1ext 
page 
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The Supreme Court: does, however, recognize that a parent. is 
not a lwa:,s acting in the best interests of the child anJ that a 
"state is not wi.t:hout constitutional control over parental 
discretion in dealing with Children when their physical or 
mental health is jeopardized.•318 Therefore, in order to 
assist the judicial :lecision-maker in determi.:1ing 11hether 
treat111ent is within the best interests of the child, and should 
be given over the objection of the parent, it is iaperative 
that an appropriate treatr:ient professional evaluate the child 
and the propose<l plan of treatment where all three par ties 
(parent, mi.nor and treatment personnel) agree, in-patient, 
invasive treatment can occur without court involveaent. 
Invasive in-patient treatment ma~ never occur without experts 
agreeing that it is necessary. 31 Nor should a treatment 
staff be able to take a minor under the age of discretion into 
in-pat. ient, invasive treatment over the objections of parents, 
without court approval that such treatment is necessary in the 
minor's best interest. In the case of a child suffering from 
an alcohol or other drug abuse problems, a parent is not always 
acting in the best intereata of the child when they arc 
contacted by the state licenaed facility and refuse to give 
consent to treatment. At this atage an appropriate judicial 
body should review the treatment program 11i.thin 48 hours, 
parents be given the opportunity, if they so desire, to make an 
appearance at the hearing, and counsel be appointed to 
represent the juvcni le'• interests. Thia "buffer" of court 
review has several beneficial results, l) the parents 
ultir:iately may be assured that the treatment ia in fact in the 
child's best interest: 2) if the parents are not convince<! 
they wi 11 be be prevented from interfering with the child's 
treatment: 3) over-zealous treatment advocates will be 
curt.ailed should t.he judicial body find that treatment is 
un1,1arranted: and 4) on advice of counsel, the juvenile wi 11 
ret.ain t.he right to refuae treatment should it be found that 
the treatment is not in the child's best interest. 

Although it ia alway■ preferable to include parents in a 
child's drug or alcohol treatment, as de1110ns trated infra, there 
are occasions whereby a parent's refusal to cooperate or 
consent to treatment will allow a serious ,lisease to continue 
to harm the child and, perhaps others. When this situation 
arises, it is necessary for the child to act in his own behalf 

Jl7(cont:.)Parha111 dealt with the constitutionality of 
involuntary co111mit:ment of minor children by t.heir parents. 
Thus, wltile Parham is not relevant in some \lays to this 
reco111menclation, 1 t contains the absolute minimal safeguards for 
procedural ,lue process in commitment proceedings. This 
recommendation, however, goes beyond the requirements of Parha111. 

J 19r cl. 

3191d. 
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to seek a1,1pro1,1ri<1te treatment. 1,1,en this tr<?illlnent is custodial or 
invasive, treatment personnel are not an adequate substitute in 
guiding a young minor into trea t ment. Therefore, it is necessary 
for the court, which has traditionally filled the role of parental 
decision-maker, to invoke additional procedural safeguards to insure 
that constitutional rights and protections are not infringed. 

13. Discrimination 

One of the principal concerns raised at the Advisory 
Commission field hearings was the need to improve access to 
treatment facilities for youth with alcohol and drug problems. The 
Advisory Commission, however, learned fro■ the witnesses at these 
hearings that there still are barriers to treatment even for youth 
voluntarily seeking such treat■ent.320 One of the most critical 
sources for acce■ s to treatment for youth is teachers and other 
school per ■onnel. Teacher ■ and ■chool personnel often serve a ■ 
advi ■or ■ and counselor ■, particularly regarding alcohol and other 
drug prob le••· Some school sys teas, .however, are reluctant to 
permit students to attend treat■ent progra■s during the school year 
in addition to providing the related educational services to assist 
that student during and after such treatment. For example, the 
Commission learned of one situation involving a student voluntarily 
seeking alcohol treatment during the school year who was denied a 
leave of absence and the necessary tutoring to make up school work 
missed during his treat■ent.321 Because of the significant health 
risks involved in delaying such treatment, thi ■ recommendation urges 
the ABA House of Delegates to support schools and other public 
service providers in assisting student ■ to seek treatment in the 
sa■e manner as students with other illnesses and learning 
disabilities who presently receive the protection of the laws, rules 
and regulations ensuring equal educational opportunities. 

It has been established under federal law that public schools 
ordinarily fall within the scope of Sections 503 and 504 of the 
Rehabilitation Act of 1973 as federal contractors or recipients of 
federal funda.322 It has also been established that under federal 
law as interpreted by the Attorney General and under regulations, 
persona recovering fro■ alcohol is■ and drug addiction are covered 

320~, ~·• testimony of Thomas C. Dlatner, Princeton. 

321~ statement of David G. Evans, Esq., Princeton. 

32229 u.s.c. 793, 794 (1982). Section 503 and 504 are the civil 
rights laws involving equal employment and public service to the 
handicapped. See, ~•, Irving Indep. School Dist. v. Tatro, 104 !;. 

Ct. 3371 (1904).and, generally, Saith v. Robinson, 104 s. Ct. 3457 
(1904) (relief under 504 denied on other grounds). 
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uu•ler these socttons.3 23 In a ,lditiQ1l to ~ect.1on 503 and 504, 
youth suffering from alcohol and drug problems may also be protecte:l 
under :?ublic Law '>l-230, 20 U .s.-::. 1401 ~ ~· Under that Act, the 
Supreme Court has upheld the providing of educationally •related 
services• such as clean intermittent catherization to a :toung 
student suffering from apina bifida.324 Substance abuse 
counseling, tutoring and other neode:l service■ 11oul:l appear to be 
•related services• for youth with alcohol and other drug problem■ 
while attending school. Some states have also enacted similar 
statutory and regulatory provisions protecting disabled persons, 
specifically extending auctt ~rovisions to cover persons recovering 
from substance addictiona.32 In soao instances, the states' laws 
are broader ii scope as to the services covered than the federal 
proviaions.32 

Recently, however, several questions have surfaced regarding 
the obligations of the states and their political subdivisions under 
the Federal nondi ■cr i ■ination laws. Th••• que■tiona relate to the 
11th Amendment ■tats immunity from law■uit■ in the fa,tarel court ■ 
without a 11aiver or consent by the states. In two suits, Pennhurst 
State School and llosp. v. llaldeaan,327 and Scanlon v. At.ascaJer-o' 
State llospitat, 3 28 this immunity issue has been recently raued 
before tho U.S. Supre■e Court in different ways. In Pennhurst, one 
of the issuea was the 11th Amendment immunity of counties receiving 
state funds. In its Pennhurst opinion, the Supreme Court held that 
since the county's involvement in the case was a function of state 
laws and funds - as in the education field, there could also be no 
suit against them in that case. 

3235e2 43 Op. Att'y Gen. 12 ( 1977). 

324See Irvin Ta t ro, 104 s. Ct. 3371 
( 19nl1". See a so chool Cor:1m1ttee o Town of Burlington v. Dept. o! 
Education of !~ass., No. 84-433 Slip op. (April 29, 1985). 
(aff1runng reimbursement to parents for educational placement of 
their handicapped Child in a private school). 

325See, ~•• tHnn Stat. Ann. s. 363.0l et~· (West 1966 and 
Supp°:-1985), ands. 120.03 (West 1960 andSupp. 1905); 10 N.J. St.at. 
Ann. s. l o,s-1 et ~. ( Wost 1976 and Supp. l 904-05): and Wis. Stat. 
Ann. s. l\l.31 ~~ :!.~· (West 1974 and Supp. L'.)04-85). ~~~ 
Nol:i, llidden tlandicaes: Protection of Alcoholics, Drug Ad d icts an.J 
the llentatl ttt X a1nst E111 lo· ant D1scr1m1nat1on UnJer the 

scons1n a 1r Emp oyment Act, 

32fsupra note 325. 

327104 s.Ct. 900 ( 1?04) 

3 2 8735 F. 2nd 35') (9th Cir. 1904), cert. -2:ant~.J, 53 u.s.L.W. 3403 
(U.S. Hoveaber 27, l984)(Ho. 84-351,.--
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In Scanlr:,n, on-e :>f the t-ss-urrs is \1·h1.!ther the :Jt:.:it:.es t:hcrasclvcs 
are innune from all la,rnuits under Section 504 of the Rel,abllit.ation 
Act. If Scanlon-is decided in favor of the stat.es-, .3pplying 
Pennhurst may result in the counties an,1 thereby sch00-ls being 
tmmune from such suits. Scanlon wa.s ar ,JUed be.fore the u. S. Supre1:1e 
Court on March 28, t985. The Court focused on the llth AmenJment 
issue anJ the Pennhurst opini-on. A decision- by. the Court can be 
expected by the end of t'fle term in J-une. 1985. Since the full Court 
of nine j -ustices participated- i-n the argumen-t, a- t.ie vote is 
il'lpossible and reargument un"tt1.e\y in cont'raa-t' to several other 
cas.e.s all:e.ady heard. t.h.ia term-32 

As with !!'!.tropolit.an. I.nsuran.ce Co. v. 11assachusetts.330 which 
is now before the Supreae Court and 11ill ,lecide the legality of 
1:1andated insurance,33l a decision by the aupreme Court in Scanlon 
can be exp·ectetl by the end o·f the 1984 term in .J.une, 1985. As wtth 
t.ildL.Llatt~l>..t.an...~U..s.eoa-.e, "-_._ fo,s. op.t.1.•i-sa- a-,.. to- th-e 
outcome- 1n Scanlon. The decision below 1fas favorable- to haruli·cappe-l 
pe-rgons- anuther-e- are strong; p-oltcy and historical arglllllents fa.r 
upho1'Hng- the application or- 50'4 to ffie state-s themselves. Several 
of the tearling a,lvocacy groups-and even a - gr-oop· of nine 
Congresspersons have filed aaicu.s briecC"a supporting the posit.ion 
that Sect ion S04 applies an"J~a lways in tended to apply to the 
states •332 

32%ee, ~, City of C tabur.nec v. Cleburne L.ivin Cent.er, tf o. 
84-46-8, (Reargued· April 23:, lc98.'5 • Secec g-ener.rHy, Kornen, Co~ 
Accepts Cliurcn-s-t:al'."e Case, ~snfitgl:on Post, Xpril 2, l985, at. l'.3 (7 
tie- cases- and 4 rearguments). 

:Jl'~ttorne· Gene.ra.l v. Travelers. In.s.- COc~ 385 I-lass. S90. 13-J.~ 
tf.E.2d l 23 t9 , vacate sub nom., 14etropolitian Life Ins. Co. v. 
11as·sa·clursett.s and Traveters Yns.-Cb. v: llassachusetts, l 03 s. Ct. 
356~ {l'l8-3lr ~'!.!'...eaand, 3'H l-4aos-g..~ 730, ~3 N--.E.2d 548 (1984). erob 
jurts. noteJ sub. !!:2~·• Jletro oltttan L1.fe- In.s. ';o.. v. 
ltas:aachusetts, l 05 S. Ct • 32 0 1984 Consolidating ,~os. 84-32S ancl 
84-356 >(argued Feb 26, 1985 l L 

33 lse-e the recor.n:1endation and report on mandated insurance 
covecrage. 

332see-, ~~ nrief Amicus- Curiae of- t'he· ACW Foundatton an ,1 I\CLU 
o.f. Soli:tltern Califo.rn1-a: nri.ef l\micus. Curi_ae of Senat_o.rs Crans.ton, 
Pell, Stafford, ,-Hecker and Representatives Ilia'}gi, Edwards, Fred, 
Jeffers and Iii l ler. 
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In .iny event, even if Scanlon were to be ,leci •le'.I in favor 
the state's immunity froc, S~ts on behalf of the 
ban.licappe-J,333 the state's own ta11s against such 
1iscrimination should continue to be extended an<l enforced to 
protect persons recovering froa alcoholism and Jrug addiction. 

14. Qu~ified !_mmunily_ 

Both adult and teenage witnesses testifying before the 
Advisory Commission field hearings acknowledged the critical 
role that c-an be played· by teachers and other school personnel 
in dealing with youth alcohol or drug problens. 334 Because 
of their r egu tar contacts with s twents, school personnel ca11 
greatly assist in identifying those students with problems anti 
by rer-erring them to appropriate treatment. Several witnesses, 
however, also raised the issue of the potentia.L legal 
ramifications for teacfiers ancT school personnel ,1ho attel'lpt to 
deal with youth alcohol and other drug problems.33S Because 
of current legal developments, there is a legitimate concern 
regarding the civil liability of teachers for identifying, 
reporting 01: confronting students wt th alcohol or other drug 
probleas. 

A number of states currently provide i •nuni ty fror.i c-i vil 
liability to school personnel who report suspected stuclent 
dr.ug-relate.d activity to appropriate school officia\s..33 6 

These states all0\1 exe1,1ptio.ns. froCL liahili_ty for: a.variety o.f 
different teacher act ions. For exanple, Delaware provides 
civil and criminal immunity for school ;:,ersonne.l 11ho have 

3 3 3:i:n a ,ldition, to the imc,unity issue, tho state in Scant-on 
is also argu.ing t.bat under Quern v. Jor1an, 440 U.S. 332 
( l'.r7<r), it is also im1:1une- frcn any· retrospective suits against 
its treasury. Thus, even if Scanlon is reversed as to this 
i a-sue- a-tone, only- p-rospective, injunctive su.i ts. ag_ainat. at.a.tea 
may be permissible. Such a holding woultl also se'<Lerely 
undercut effectiveness of S04 litigatto11. Soo Senators an •l 
Representatives Brief~ £1!:iae, supra note 332. 

3 3 4see, !!..::I·• testimony of.,,, lliam Coletti, Atlanta, anJ I-lark 
nyrne, Mia l'.n,lersen, Princeton. 

33~e_£, ~·• t estimon:,, of Willia• Coletti and- Robert 
llatford, l\t~ 

33~e_£, ~•Del.Code Ann. tit. 14 , s. 4ll2(1)(l974): Fla. 
St.at. Ann. S. 232.277 (West Supp. l985); Ga. Code Ann. S. 
5l-l-30L2 (Su.pp. t984h !I..J.S.tat.. -Ann.- S...t8A: 4.t-4 •. 2 lWegt 
l!)ll4}r N-.Y. I::tlu.c-. Law- S. :1028-l (JtcK i nnelf l'l8l}. 
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probable cause to believe a perso n posocsgc,. control le I 
substances an.J provides information leadin<J to the arrest of 
that person •337 

Flori<la limits the civil i mnunity to school personnel \lhO 
report "in good faith to the proper school authority susp,ctc<l 
unlawful uses, possession, or sale of drugs by students.• 38 

Any report to the parent or guardi an 11ay be 1:1ade only by the 
school principal or his dosignee.339 

Georgia, on the other hand, provides civil immunity for 
teachers and other school personnel who "coamunicate directly 
i nforaation in good faith concerning drug abuse by any child to 
that child'• parQnb•• to law enforcement officials, or health 
care providera.•J4 Thi-a statute, though similar to 
Florida's, givoa the teacher greater discretion -- either to 
consult the student'• parents imaediatoly, to go directly to 
the police, or to a health care provider. Thia permits a 
teacher to expose the suspected abuse to those outside tho 
school coanunity. In Florida, by contrast the responsibility 
to notify parents i • vested solely with the school principal, 
and the statute is silent as to imunity for even a principal 
who involves the pol ice or other a not the child' a guardian. 

New York' a education statute provides for civil iamuni ty 
for any school personnel who have reasonable cause to suspect 
that a student ia a substance abuser, and subsequently reports 
such information to school officials or parents, depending on 
that particular school'• established drug policy.341 

Of the statutes researched to date, New Jersey's teacher 
iomunity statute ia the 11ost coaplex.342 New Jersey not only 
grants to achoo\ officials an immunity fro1:1 civil liability for 
reporting suspected student drug abuse, but also places an 
affirmative duty on educational personnel to aalte 

337~1. Co<loAnn. tit. 14, s. 4lU(d)(l974). 

338pta. Stat. Ann. s. 232.277 (Wost Supp. 1985). 

339~. 

3 4'ba. Code Ann. S. Sl-l-30.2 (Supp. 1984). 

34lN.Y. Educ. Laws. 3023-l(a)(l-lcKi nnoy 1981). The 
eat.ablishaont of such a school "<lrug policy• could provide an 
additional protection for tead1ers and students in the ,Jr ug 
reporting situation involving poss ible civil liability. Such a 
drug policy can alao conceivably inclu<le proceJures for 
treataent referral an<l providing oJucationally related 
services. Soe tho recoouondation an<l report on Ji scrimination. 

34211.J.Stat. Ann. s. l8A:40-4.l 4.2 (',iegt Supp. 1984-85). 
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su.:h a repor1.. 34 J Upon a •Jood faith su,;pi .: ion of stu<lent 
<lrug abuse, educational personnel may noti(y the st.u<lent's 
parents, an<l then compel a me<lical investigation to prove or 
dispute the allegations. If each of these actions, the report 
by the teacher; the medical investigation; and the suspension 
of the student is taken in good faith, the school 
representative is free from potential civil liability. The 
statute provides Uew Jersey education personnel with a 
step-by-step procedure to follow once student drug activity is 
suspected. Also included in the statute ia the grant of 
authority to school officials to require an i ■11ediate 11edical 
exa■ination to substantiate the charges. Although this aspect 
of the law has yet to be judicially teated, a recent U.S. 
Supre■e Court decision, Uew Jersey v. T.L.o.,344 auggeata 

343u.J. Stat. Ann. s. l8A140-4. l 1 

Whenever it ■hall appear to any teaching staff 
■e■ber, school nurse or other educational personnel 
••• that a pupil may be under the influence of a 
controlled dangerous substance ••• such teaching 
staff••• shall report the aatter as aoon as 
posaible to the school nurse ••• The principal or 
his designee, shall i ■aediately notify the parent or 
guardian and the superintendent of schools, ••• and 
arrange for an i ■■ediate exa■ination of the pupil by 
a doctor selected by the parent or guardian •••• If 
such doctor ••• is not i ■■ediately available, the 
pupil shall be taken to the e■ergency rooa of the 
nearest hospital accompanied by a member of the 
school staff ... and a parent or guardian, ••• for 
the purpose of diagnosing whether or not the pupil 
ta under such influence. ••• If such diagnosis is 
positive, the pupil shall be returned to his ho■e 
••• and appropriate data shall be furnished to the 
Department of Uealth ••• The pupil shall not reau11e 
attendance at school until he sub11its to the 
principal a written report certifying that he is 
physically and ■entally able to return. 

344uew Jersey v. T.L.O., 105 s. Ct. 733 (1985). Florida 
similarly ■andates reporting. Fla. Stat. Ann. s. 232.277 (West 
Supp. 1985). 
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that the other sections of the Liew Jersey law arc permissible 
under the Fourth Araendment. 345 In T.L.O., the Court held 
that although the t'ourth Amendment prohibition against 
unreasonable searches and seizures ap~lies to searches 
conducted by public school officials, 46 such searches need 
not be supported by a warrant, nor by probable cause.347 
Rather, in the school setting, the Fourth Amendment requires 
only that a student search be •reasonable• in light of the 
circumstances. The Court concluded: 

Such a search will be permissible in its scope when the 
measures adopted are reasonably related to the objectives 
of the search and not excessively intrusive in light of 
the age and sex of the student and the nature of the 
infraction.348 

The Court in T.L.O. attempted to balance the legitimate 
end of preserving order in the schools with the recognized 
interest of student privacy.349 The Court resolved the 
balance by applying a reasonableness standard: Was the 
initiation and extent of the search reasonable given the 
setting, the nature of the offense and the grounds for the 
suspicion that an offense had occurred. Any future student 
searches, including those mandated by the New Jersey teacher 
immunity statute, will be judged by the T.L.O. standard. Also, 
based on T.L.O.'s •reasonable• standard,there may soon be 
attempts toaiiend existing state statutes to reflect the 
•probable cause• standard. 

The T.L.O. decision spares "teachers and school 
administratorsthe necessity of schooling themselves in the 
niceties of probable cause and permit them to regulate their 
conduct according to the dictates of reason and common 
sense.•350 The Supreme Court has sanctioned those student 
searches reasonably undertaken. Accordingly, because of the 
deterrent effect of possible tort liability on teachers and 
other school personnel, this recommendation urges the ADA Ilouse 
of Delegates to support qualified immunity for attempts to help 
students get treatment by reporting suspected drug and alcohol 
use. With such an immunity, teachers and other school personnel 

345~ U.S. Const. amend. IV. 

346105 s. Ct. at 739. 

347Jd. at 743. 

3401a. at 744. 

349Id. at 742. 

3501a. at 744. 
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c an d Ct c o n::;L·1cuti ously i n provi d iug i.tcce::;::; l o trctJ.tnu .. ·nt for 
drug and alcohol abusi11g stuclents. wi thout (edr of 
recrimination if their basis for reporting is challenged later 
in court. 

15. Mandated Insurance 

There is no serious dispute that funding of treatment for 
alcohol and drug abuse and dependency should be provided by 
both the public and the private sector, including private 
health insurance carriers.351 However, despite great changes 
in public attitudes toward alcohol and drug abuse and 
dependency problems many private health insurers have routinely 
excluded such coverage.352 One approach that has been taken 
in many states is to require private insurance carriers to 
include at least some minimum coverage for alcohol and/or drug 
abuse treatment in all health insurance policies.353 This 
procedure, often referred to as "mandated" coverage, has also 
been traditionally used to require other kinds of insurance 
coverage, such as mental health benefits, which were not being 
readily provided by insurers.354 Similarly, in the area of 
alcohol and/or drug abuse treatment, such mandated coverages 
are necessary to remove current exclusions, to increase access 
to treatment services especially for youth.355 This 
recommendation urges the ABA House of Delegates to join w•th 
other national organizations ranging from voluntdry citizens 
groups to treatment professionals who are calling for mandated 
coverage for alcohol and other drug dependency treatment.35b 

351~~~• ~.:.2·• testimony of Carolann Kane, Nancy Brach, Mia 
Andersen, ~!!~£~!~~- ~~~~!~~Fein, ~~e!~ note 187 at 44. 

353se e NIAAA Health Insurance Resource Kit, Private Sec t o r -
Al c ofio l Covera9e ( 1981) at l. " ( L) ess than 40i-orxuirHiiie 
prTvate sector workers have any hea l th insurance that would 
cover any form of treatment for alcoholism or drug abuse. " 

3541d. 

355se e infrd on the failure of the i nsurance "market " to 
provTae-tor-such coverage. 

3 5°see Fein , suprd note Hl7 at 52. Se e also Private u ..,a lth 
J ns ur~nce Co vera~c for Alcoholism anJ-5ru§-5c ~i ~J~~~~-f r~i i ment 
Service s.--TNational-Association-of-State Alcohol - u11d-Drug ____ _ 
iU,use - 5Irectors, 191lJ); Coo per, Pr ivat e Uca lth ln,rnr a nce 
u~ne fits f o r Al coho lism, Dru9 Abuse and Ment a l Illnes s a t 2-l,5 
Tintergov . Hea lth Po licy Project l979J; Donabedian, Be 11e fits in 
1~~!~~ !- ~~~;-~E.~2E~~~; Ro ~~uberg, ~~E~ ~~-~!-~~~!~~ - ln s u1ance 
_o r_Alcohol1sm: __ In-Patient_Covera9e . 

JSbsL•e, i11fr c1 no t e 3 '.J/, Bri e f s Ami cus Curi a~ oi thC! Amcricuu 
l'syCfii~tFIC - ~ssoc iatiou, ~~ al.-------------
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There must l>e a temporary caveat here l>ecause o( the pending 
decislqn by the United States Supreme Court in Lhe case of 
lletropolitan Life Insurance Company v. Commonwealth of 
l-lassachusetts.35/ This case concerns the issue of whether the 
state of llassachusetts can legally mandate minimum coverage of 
mental health treatment l>y private insurers. 3 50 The insurers are 
opposed the state's statutory requirement on the grounds that 
federal law, specifically the Employee Retirement Income Security 
Act (ERISA) and the labor laws, pre-empt the state from attempting 
to regulate employee health benefit plans in this manner. The state 
had won the rigl1t to mandate such l>enefits in the court below. The 
insurers then appealed to the U.S. Supreme Court.359 

Putting aside the lletropolitan case for the moment, the case 
for requiring insurance coverage of alcohol and drug abuse and 
dependencr treatment Is already well documented on policy 
grounds.3 0 For example, there are 36 states with statutes 
mandating some form of insurance coverage for treatment of 
alcoholism and 15 states requiring coverage of drug abuse and 
dependency treatment.361 From these states' experiences and 
others, there Is a substantial body of data to convince legislators 
in the remaining states of the soundness of such required 
coverage.362 As was demonstrated in the Hetropol i ta~n case, there 

357Attorne General v. Travelers Ina. Co., 385 llaaa 598,433 N.E.2d 
1223, 1982 vacated~~·• Hetropol tan Life Ins. Co. v. 
Nassachusetts and Travelers Ina. Co. v. Massachusetts, 103 s. Ct. 
3563 {1983}. on remand, 391 Mass. 730, 463 N.E.2d 548 (1984), prob. 
jurla. noted sub nom. Metro olltan Life Ins. Co. v. Massachusetts, 
105 s. Ct. 320\1984}(Consol~dat ng Nos. 84-325 and 84-356 argued 
Feb 26, 1985) • 

358In the lletropolitan case, the close sh1ilarities between 
mandated mental health coverage and mandated alcoholism coverage 
were specifically addressed in a brief amtcus curiae filed by the 
Nat tonal Assoctat ion of Alcohol i am Treatment Program, Inc. (tlAATP). 
The HAATP a■icus brief also specifically addressed the need for such 
insurance to provtdetreatment for youth. NAATP Drief Amicus Curiae 
in ltetropolitan, at 5. 

359see also Olkin, Preemption of State Insurance Regulation by 
~• 13 Forum 652 {1982). 

360see supra note 355. 

36 1see Fein, supra note 242 plus verbal update in 1985, as well as 
appendix IIA to Drief Amicus Curiae of Health Insurance Association 
of America in 1-letropol~ liowever, as the Drief Amicus Curaie of 
HAATP noted at 18, even these state mandates often provide only for 
minimal coverage. See also NIAAA Health Insurance Resource Kit, 
State Activity, 1983':""" --

362see Cooper, supra note 355. 
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is more than ample evidence that mandated covera<je of these l>enefits 
is financially feasible.363 For example, on this issue in the 
lletropolitan case there were repeated allegations by the insurers 
that such benefits were financially disastrous for the insurers. In 
fact, as noted in the oral argument before the Supreme Court, there 
was no hard evidence brought forth at any time in that case, from 
trial through appellate review, to document the insurer's claims of 
ruin.364 

The record thus far also documents that coverage of alcohol 
and drug dependency treatment is affordable for consumers,365 
increases availability of treatment,366 and actually results in 
cost savings as compared to the enormous societal losses from 
continued alcoholism and drug abuse.367. For example, recently a 
major study funded by the National Institute on Alcohol Abuse and 
Alcoholism (NIAAA) was released which examined in depth the costs 
and utilization of an employees insurance plan with coverage of 
alcoholism treatment. That major study, referred to as the "Aetna 
Study,• demonstrates that, 

Overall health care costs and utilization for alcoholics show 
a gradual rise during the three years preceding treatment, 
with the most dramatic increase occurtng in the six months 
prior to treatment. Following the initiation of treatment, 
the health care costs of alcoholics drop slgniftcantly.368 

The advantage of the Aetna Study is that it covered a relatively 
large study group (a treatment group of 1,645 families, and 1,697 
persons in alcoholism treatment), over a long pre and post treatment 
period, with a comprehensive set of utilization and cost measures, 
as compared to a demographically comparable non-alcoholic comparison 
group of 3,598 families. The total cost for alcoholism 
treatment 

363see, ~• Drief Amicus Curiae of the Coalition for 
CompreheniiTve InsuranceCoverage in Metropolitan. 

364Argument of Commonwealth of Massachusetts in Hetropolitan, 
February 26, 1985. 

365see Fein supra note 242. 

J66Id. 

367see, ~-• Testimony of Nancy Drach See also Cost and 
UtitT'zation of Alcoholism Treatment Under Health Insurance, A Review 
of Three Studies, 9 Alcohol Health and Research World 45 (wtiiter 
1984-85). .. ~--

368Abstract: Alcoholism Treatment and Impact on Total Health Care 
Utilization and Cost: A Four Year Longitudinal Analysis of Federal 
Emplo1ee Health Benefit Program with Aetna Life Insurance Compan 

1985 • 
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was just over $9 million, and there were no allegations of financial 
pressure on the company aa a result of thia coverage.369 

Nevertheless, each of these arguments must await the final 
decision in Metropolitan. Argument was held before the Supreme 
Court on February 26, 1985 and a decision will be reached by the 
conclusion of the current term at the end of June, 1985. There are 
grounds for optimism. For example, the case for the state is strong 
because ERISA contains a specific atatutor~ exemption for any state 
laws regulating the business of insurance. 70 Additionally, even 
if Hetrofolitan were to be reversed, there may be still one other 
alternative possible to insure mandated coverage consistent with 
federal law. By seeking Congressional rather than state-by-state 
mandate of such coverage, even a negative federal pre-emption · 
decision in 1-tetropolitan could still be turned to advantage on this 
issue.371 

In order to assure sufficient alternatives for treatment, any 
statute mandating such coverage should not be limited to hospital 
care but should alao permit treatment to occur in a wide range of 
leas expensive settings. Specifically, mandated coverage should 
provide insurance benefits for alcohol and drug abuse and dependency 
treatment in public and private, free-standing and hospital-based, 
inpatient and outpatient programs when duly licensed by the 
appropriate governmental bodies, properly accredited and 
staffed.372 

Another related major issue is the coverage of substance 
abuse treatment by public health insurance such as medicare and 
medicaid. With the hu1e federal and state outlays for health care 
under these programs37 ~he same cost savings arguments apply as 
i n the pr i vate insurance sector. Recent atudiea involving 

369 Id. It is projected that within 2 to 3 years the cost of 
treatment is fully offset by decreases in other health care costs. 

37029 U.S.C. 1144(b) (6) (A). 

37 1This theory assumes that the Court decides that federal law 
controls in Hetropolitan. 

372see, ~-• the current New Jersey Medicaid Model Program which 
includes coverage of non-hospital, free-standing alcohol treatment 
facilities pursuant to a BCFA Alcoholism Services Demonstration 
grant which includes aix states. ~ also Decker, lian~erial 
Report: The Illinois Medicare/Med1cad Alcoholism Serv1ce 
Demonstration, Sept. 21, 1984. See generally Brief Amicus Curiae of 
NMTP in Metropolitan, at 20-22. 

373During FY 1985, the medicare program is expected to finance 
service for 28 million aged and 3 million disabled Americans at a 
projected cost of $69.7 billion, Budget of the United States 
Government, FY 1985. 
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medicaid patients demonstrate the similarity in lower health costs 
between public and private health insurance coverage of alcoholism 
treatment.3 74 Mandated private Insurance coverage should 
therefore be matched by increased public insurance of substance 
abuse treatment. 

Given the huge social costs of untreated alcoholism and drug 
abuse (estimated at $176.4 billion in 1983) which are increasingly 
being documented,375 the mandating of insurance benefits for 
treatment b~ some level of government is a public policy 
imperative. 76 

16. Media Ads 

The issue of the effects on youth of alcohol advertising over 
the broadcast media waa thoroughly examined, considered and debated 
at the Advisory Commiaaion field hearings and meetings.377 There 
were widely divergent opinions on advertising and its effects 
expressed by the media broadcaaters,378 the alcohol producers 
(specifically the brewers and vintners who advertise over television 
and radio stations and networka)379 and a number of the leading 
critics of auch adverttaing.380 In addition to this testimony, 
the Commission received and reviewed extensive current scientific, 
economic and legal materials from various interested parties 

374see Decker, supra note 372. See also Bollen, A Rationale for 
Development of HMO Regulation Concerning Alcoholism and Drug Abuse, 
( 1984). 

375~ Economic Costs to Society of Alcohol and Drug Abuse and 
Hental Illesss: 1980 (report submitted to the Alcohol Drug Abuse 
and Mental Health Administration by Research Triangle Institute, 
June 1984). 

376~ Fein, sup{a note 342. ~ also Los Angeles County 
Estimated Expend ture Due to the Misuse of Alcohol 1980-1~98~1 • 
submitted by Raymond A. E. Chavira, Los Angeles. 

377The issue of alcohol advertising was raised at all three field 
hearings. See,~-• testimony of Al Mooney, M.D., Atlanta; George 
Hacker, Esq., Princeton; and Brian L. Dyak, Los Angeles. 

378Testimony of Richard Wiley, Esq. (National Assoc. of 
Broadcasters), Los Angeles. 

379Testimony of Donald U. Shea (U.S. Drewer& Assoc.) and Patricia 
Schneider (Wine Institute), Los Angeles. 

380Testlmony of James F. Mosher, Los Angeleo; and George Backer, 
Esq., Princeton. 
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concerninCJ alcohol a<lvertising.JUl Finally, in i t.s O\lrt revicu unJ 
deliberations, the Co111mission considered a wide ranye of evidence, 
opinions and proposals on this particular issue before making its 
recommendations on alcohol advertising. 

Notwithstanding these contested matters, however, there 
appears to be a broad consensus developing on one fundamental issue 
in this area. No one involved, including the broadcasters, alcohol 
producers, and advertising critics appears to favor any media 
advertising that would demonstrably tend to stimulate the 
universall~;-acknowledged tidal wave of youth alcohol and other drug 
problems.3 2 

With regard to this issue, there presently exists an 
opportunity to fashion workable compromises and coalitions across 
the spectrum of interests represented. There is a clear mandate to 
do so. According to the llarris polling organization, 57 percent of 
the public favors banning alcohol advertising from the broadcast 
media.383 The publicity surrounding the petition to the President 
and Congress by Project S.M.A.R.T. (Stop Marketing Alcohol on Radio 
and Television) is yet another indication of the increasing level of 
public concern.384 Similarly indicative are the legislative and 
administrative proceedings on alcohol advertising which will be 
described more fully infra.385 Each of these public concerns 
demonstrate that alcohol advertising is undeniably a national 
issue. This recommendation urges the ADA llouse of Delegates to go 
on record expressing its own concern and opposition in principle to 
such advertising and its possible effects on youth. This 
recommendation further urges that the !louse of Delegates recommend 
that the ABA support further research on this issue. llowever, this 
recommendation expresses no preference for any particular reform 

38lsee, ~·• Mosher and Wallack, Government Regulation of Alcohol 
Advertisin: Protectin Industr Profits Versus Promotin the 
Public Health, 2 J. Publ. llealth Pol Y• Dec. 1981 ; UAB: Summary 
and Citations of Records Related to Beer and Wine Advertising, (Nov. 
1984); Pittman and Lambert, Alcohol, Alcoholism and Advertising (St. 
Louis, 1978); Wallack, Alcohol Advertising Reassessed: The Public 
llealth Perspective; Wallack, The Prevention of Alcohol-Related 
Problems: Recommendation for Public Polic Initiatives; and Watson, 
Advertising and Alcohol Abuse, Ad, Assoc. 1981 • 

382~, ~·• testimony of Richard Wiley; Donald B. Shea; James 
1-losher; and Patricia Schneider, Los Angeles. 

383Business Week 2 (Feb. 25, 1905). 

384see, ~•• Alcohol on the Rocks, Newsweek, at 52, (Dec. 31, 
1984). 

385see infra part 4. 
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pr u f.HJti u l ~ 1-'ut t.hL· 111<.., U1t.: nl, tJ11 .. : <..Jt..: styu u f u ti[Jt: C ii1c rcu1udy, 
i f -,uy, s liould be l e ft to tu1thi,r public Od.>dt C ,111<.l 
r..,fl..,ction, a11d to the legislativte .. no ad111inistrat.1ve process. 

2. The_Alcohol_Advertising_Issue 

As set forth in the extensive testimony and written 
evidence submitted to the Advisory Commission, the critics of 
alcohol advertising are primarily concerned regarding the 
glamorization of alcohol and other drug use, and abuse, 
without any realistic depiction of these drugs and their many 
attendant dangers and serious health consequences,386 The 
advertising critics also voiced their concern about the 
pervasiveness of the media advertising of alcohol, 
particularly with regard to sports and other programs with 
large youth audiences, and the perceived effects on youth who 
are particularly susceptible to alcohol and other drug 
problems.387 

In addition to the broadcast media's portrayal of 
alcohol through advertising, the Advisory Commission also 
heard several criticisms of the way in which alcohol and 
other drugs are being depicted on television programming 
generally, 388 These criticisms are directed at the 
frequency with which social drinking is shown on pro~rams 
that are particularly attractive to younger viewers. 89 
Some members of the entertainment industry have become 

38bsee, e.g., testimony of Timothy McFlynn, Esq,, Los 
~~9~!~~ ana Dr, Al Mooney, M,D., ~!!~~!~• Both of-these 
witnesses, and others, noted the persuasivt,ness of alcohol 
advertising jingles, "buzzwords" or "slogans" among youth. 
Exaa1ples are "'fhis • s for you": 11 You can have it all": 
"Bring out your best";·:-,..Tfiere's a style in your life, "; 
"It 1 s time": fl tastes so nice... , on-1ce 11

; 

---will sell-no-wine before its timeff;-and_ff__ is 
made-the American way." See also Thompson, The Bi.attie - ,s­
Brewing: __ A_Cameaign_Against_th~-Broadcasti~2T-of-WTne-and 
~!!~-~~~• The Wash. Post, K.l. ,Mar, 24, 19o5 , at 1, col. 1. 

387Testimony of Timothy McFlynn, Esq., Barbara Emerich; Los 
~~2!!!!· Another related aspect of this problem is the --­
alcohol industry's college marketing practices, See the 
recommendation and report on marketing on college-campuses. 

38Bsee, e-~·• testimony of George Hdcker, Esq., Phyllis 
Scheps, Princeton; and Paul Mones, Esq,, Ray Chavira, Los 
All'Jeles.--Sec-also testimony of Martha Baker, President:-­
Nat1onal Council on Alcoholism, before the U.S. Senate 
Subcommittee on Alcoholism and Drug Abuse (Feb. 7, 19tl5) 
(Sen. Paula Hawkins, Chr,). 

J119 1d. 
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trying to retluce the amount of urinking in proyra&1min9 and to 
show alcohol use only when necessary !or artistic 
purposes.390 The alcohol advertisers and pro<luc.,rs have 
questioned both the statistics and generalizations on the 
issue of alcohol programming.391 The controversial issues 
involved in alcohol advertising and television programming 
overlap to some extent, and in other ways, they are very 
dietinct.392 However, when the glamorization and 
unrealistic portrayal of alcohol and other drugs is the 
concern - the issues are very similar • 

On either aide of the advertising and programming 
controversy there is no denial of the enormity of youth 
alcohol and other drug problema.393 Similarly, the impact 
of television on youth is increasingly being 
documented.394 The dollar amounts and frequency of alcohol 
advertising are a matter of public record. Regardless of 
whether one chooses data from the broadcast industry, the 
alcohol producers or the critics, the amounts involved exceed 

390see Stewart, Report of the Program Adopted by the Caucus 
for Producers, Writers and Directors, Caucus Alcohol and Drug 
Abuse Committee (1984}. See also testimony regarding the 
Entertainment Industries Councl'T; Inc., Brian L. Dyak, Loe 
Angeles. --

391see testimony of Richard Wiley, Los Angeles. See also, 
teetliiiony of Etlward o. Fritts, National Association of 
Droadcaeters before the U.S. Senate Subcommittee on 
Alcoholism and Drug Abuse, supra~ 388. 

392~, ~• infra part 5. 

393see generally the Introduction to these 
recommendations. See~ Weekly Reader, A Stutly of 
Children's Attitudes and Perce>tions About Dru sand Alcohol 

1984 The Study reviewed children a own attitudes by 
analyzing a sample of 600 survey sheets from a pool of 15,000 
from 3,700,000 students in grades 4 to 12. Sample results 
include the result that "one-third of students in grade 4-8 
believe that drinking alcohol is 'A big problem' among kids 
their age, and about 40 percent say the same about drugs. In 
both cases, the percentage rises among high school students.• 
Study, question 7. In all, the Study featured 8 questions 
concerning alcohol and otl1er drug problems.) 

394~, ~ .. Tooth, Why Children's TV Turns Off So I-Ian 
Parents, U.S. News & World Report, at 65 (Feb. 18, 1985 
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$750 million annually.395 As the broatlcasters anu 
pro<lucers have noted, the alcohol advertising revenue is a 
significant factor to the networks and many stations 
throughout the country.396 

The broadcasters and alcohol advertisers maintain that 
media advertising of alcohol is legal and is largely directed 
at brand selection, rather than encouraging increased 
consumption or abuse by anyone, especially the young.397 
The broadcasters and alcohol producers contend that they are 
responding to the youth alcohol problem by self-regulation 
through their own alcohol advertising codes and 
etandarda398 which already limit various aspects of their 
advertising, and by their youth driver education and other 
alcohol moderation efforts directed at youth.399 The Wine 
Institute, U.S. Brewers Association and Distilled Spirits 
Council of the Untied States (DISCUS) have all promulgated 

395Neweweek, 6ufsi note 384 at 53. Dut see Wash. Poet, 
supra~ 38 Billion annually)-.-◊'iie"study suggests 
that, typically, children see 3,000 "drinking acts" each 
year, Stoudemire, Wallack, lledemark, Frank and Kamlet, 
E idemolo ic, Economic and Clinical Pere ectivee in the 
Prevent on o Alcohol Dependence and Abuse 198 , at 23-24. 
Given current levels of exposure a person under the legal 

drinking age will be exposed to more than 3000 drinking acts 
over the course of a year. Thie does not include the active 
role modeling of alcoholic beverage advertisements.• 

396see, ~-, testimony of Edward o. Fritts, llational 
AseocTatTon of Droadcaatere, before the U.S. Senate 
Subcommittee on Alcoholism and Drug Abuse, sufra note 388. 
See also testimony of Stephen K. Lombright, V ce President, 
Anheuser-Busch Companies, Inc., Id. Dut see Gay, Beer Ad Dan 
Won't llurt !lets, Ad Age (Mar. ll:-T985T:- --

397~, ~-• testimony of Donald D. Shea before the U.S. 
Senate Subcommittee on Alcoholism and Drug Abuse, supra note 
388. See also, testimony of Stephen K. Lambright, Vice 
President, Anheuser-Dusch, Companies, Inc., and Edwardo. 
Fritts, National Association of Broadcasters, Id. 

398Testimony of Patricia Schneider, Los Angeles. The use 
of these codes is limited by antitrust considerations. See 
Letter from FTC to John DeLuca, President, Wine Institut;:­
l-larcl1 31, 1976, submitted with Ha. Schneider's statement. 
Sec also on this issue, the recommendation and report 
regarding college alcohol marketing practices. 

399Id., and testimony of Donald D. Shea, Los Angeles. 
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voluntary advertising co<les which inter alia regulate the 
l>roadcastin<J of alcoholic beverages:-Thcae codes, for 
example, prohibit the depiction of excessive drinking or 
intoxication, establisl1 the minimum ages of advertising 
actors, and prohibit the showing of dangerous activities in 
connection with alcohol.400 

The broadcasters formerly had Radio and Television 
Codes regulating the advertisement of beer and wine 
products.401 With the dissolution of those codes, the 
major networks and individual stations now contend that they 
utilize commercial standards departments to screen alcohol 
advertisements before they are broadcast in order to enoure 
that they are tasteful and non-deceptive.402 As will be 
■ore fully discussed infra, these voluntary efforts must be 
viewed as at least one other alternative to any of the 
proposed legal or enforced reforms being suggested as 
remedies to the potential effects of alcohol advertieing. 403 

Whatever the proposed solutions, however, it is 
apparent that the debate over the advertising issue has 
produced at least two highly emotional issues that appear to 
be in direct conflict. On one side, there is the serious 
concern over increasing youth alcohol problems as a national 
issue and, on the other, the shadow of a new prohibition with 
its dental of what some view as a basic right.404 It is 
hoped that some common ground between these two polar 
extremes is the reality and that neither must ultimately 
prevail in order to remedy the problem. 

3. The ProJ?_oaale for Reform 

Coming from a variety of sources, a series of proposed 
media reforms of alcohol advertising have been made, ranging 

400The Wine Institute'& Code of Advertising Standards was 
discussed in the testimony of Patr{c{a Schneider, Loe 
Angeles, and John DeLuca before the U.S. Senate Subcommittee, 
supra note 388. The U.S. Brewers Association's Guidelines 
for Beer Advertising was discussed in the testimony of Donald 
B. Shea, Loe Angeles. 

40lsee supra note 398. 

402Id. 

403see FTC Staff Recommendation, infra note 434, at 34-46 
on these voluntary, private sector efforts. 

404Id. and testimony of Timothy HcFlynn, Esq., James 
Mosher, Judge Leon Emerson, Loe Angeles; and George llacker, 
Esq., Princeton. 
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in sco pe {r om o r1 e e ud of a continuum of restri c tive ness from 
the gr e atest (a) to the least restrictive (d). as follows: 

(a) An enforced al>solute l>an on all broadcast media 
advert i sin2_ o1 _ alcohol. · 

The Project SMART petition is in the vanguard of this 
proposal at present. There are already state and local 
examples of such bans as well as several foreign countries 
with absolute prohibitions on such advertising in law or in 
practical effect.405 The closest precedent for such a 
proposal is the existing self-imposed ban on distilled 
spirits media advertising and the tobacco advertising 
ban.406 This degree of restriction clearly raises the most 
complex questions regarding the constitutionality among the 
various proposed reforms, however, there are already three 
leading cases involving such bans which have not ultimately 
decided the issue.407 

(b) Time and manner restrictions on media alcohol 
advertisin2. 

Th i s proposal has been made by several critics of alcohol 
advertising.408 There are existing precedents among the 
media practices regarding children's programming and adult 
material. The particular area of concern over alcohol 
advertising seems to be sports events and other programming 
which have large youth audiences.409 In addition, another 
concern is the sheer volume of such advertising during prime 
time television.410 

405see, e.9., testimony of Donald B. Shea. See also 
WinsKI, Pressures_Mountin2_to_Curtail_Li9uor-Advertisin2, Ad 
Age, at l (July 18, 1983)(state ad ban proposals): NAB: 
Back2roundTMater i al_!o~_'Broad~asTters'_Respons i bilities: 
Beer _and_W1ne_Advert1s1n2, at~ Nov. 1984). 

406~~~• ~~2·• testimony of Timothy McFlynn, Esq.,~~! 
~~2~!~~; ~~!!~~part 6(a) !~!!~ regarding the tobacco ban. 

407~~~ !~!!~ part 6(b). 

408see FTC Staff Recommendations, infra note 434 at 31. (12 
letters commenting to BATF regarding-prime time 
restrictions). In addition, the Australian government ban 
proposed restrictions on alcohol advertising during prime 
time and other children's'viewing times. 

409Testimony of Al Mooney, M.D., ~!!~~!~· 

410Testimony of Barbara Emerich, ~9~- ~~2eles. 
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(c) Reyuire<.l equal-time or count.t!T u<.1vert.ising. 

The model for this proposed reform is the "Fairness Doctrine" 
of the Federal Communication Commission (FCC).4ll Decause 
of the continued legal validity of the rule, some critics 
have proposed extending it to the alcohol advertising issue 
as it was applied earlier to smoking which then resulted in a 
self-imposed ban.4 12 The Doctrine itself has its own 
critics who argue that its application to alcohol as a public 
issue would be inappropriate and would in turn create an 
unwieldy precedent for enforcement against other legal 
products and issues.4 13 There are legal precedents on both 
aides and recent legislative and agency considerations of 
this issue are discussed infra.414 

(d) Required warning labeling on all alcohol products and 
on all alcohol advertisins. 

This option has been suggested due to the already 
well-documented serious health hazards relating to use of 
alcohol by pregnant women - Fetal Alcohol Syndrome4 15 - and 
by other particularly vulnerable individuals such as children 

411Teetimony of Richard Wiley, Esq., Los Angeles. 

412Teetimony of George Backer, Esq., Princeton. See also 
Welling, What if the Americana Can't llold Their Deer,-­
Businees Week 112 (Mar. 11, 1985). 

413Teetimony of Richard Wiley, Esq., Los Angeles. 
Proponents of equal-time messages, however, see this as a 
vehicle to offer public information as to health and safety 
risks involved with alcohol abuse. 

414Rep. John Seiberling (D., Oil). has expressed his support 
in sponsoring legislation which would amend the FCC Act and 
extend the Fairness Doctrine to alcohol advertising by 
requiring equal time for advertising health and safety 
messages. 

415Fetal Alcohol Syndrome (FAS) has been widely studied 
both in the U.S. and abroad, and specific criteria was 
developed in 1980 to identify the related abnormalities. 
See,~• IIIIS, Fifth Special Report to the U.S. Congress on 
Alcohol and llealth, Dec. 1983. That report concludes: 
"lleavy drinking during pregnancy adversely affects organs and 
uehavioral fetal development and increases the risks of 
miscarriage." ~- at 78. 

See also llouse Joint Res. 324, 98th Cong. 1st Sess. 
Tcont":"on next page) 
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of alcul,olic6416 - an increasing number of localities 
already re4uire health warninys concerning alcoho1.417 The 
other 6erious health issues of alcohol include: dependence, 
heart and liver disease, cancer and a wide range of other 
physical and psychological dangers, as well as increased risk 

4l5(cont.) 
To designate the week beginning January 15, 1984 as 
"National Fetal Alcohol Syndroae Awareness Week," 
Whereas fetal alcohol syndrome is one of three major 
cases of birth defects and accoapanying mental 
retardation in the United Statea ••• ; 

See also Sur eon General's Advisor on Alcohol and Pre nanc, 
~FDADullet n at 2 July 1981 , 

The Surgeon General advises women who are pregnant (or 
considering pregnancy) not to drink alcoholic 
beverages and to be aware of the alcoholic content of 
foods and drugs. (emphasis added) · 

4 l6The Children of Alcoholics Foundation has published 
statistics indicating that as many as 28 million Americana 
may be in this group. See, !..:..2•• Consensus Statement from 
the Conference on Research lleeds and Opportunities for 
Children of Alcoholics, April 18, 1984. See also Facing Life 
as Children of Alcoholics, Philadelphia Inquirer"; Jl, April 
21, 1985 ("Twenty-seven million people have become victims of 
their parents' alcoholism.") See generally Sexias and 
Youcha, Children of Alcoholism, A Survivors Manual (Crown, 
1985.) 

417~., alcohol servers in Philadelphia and Uew York City 
must now display warnings related to FAS. Phila. llunicipal 
Ord. No. 96-1984 (July 10, 1984) requires all alcohol servers 
to post a notice reading as follows: 

A healthy baby begins with you: Pregnancy and alcohol 
do not mix. Drinking beer and wine or liquor while 
you are pregnant or a nursing mother can be harmful to 
your baby. For more information, call ••• 

Similarly, the 1983 11.Y.C. Law No. 63 s. 569-1.0 requires 
signs to read as follows: 

WAIUHUG: Drinking alcoholic beverages during 
pregnancy can cause birth defects. 

Sec also testimony of Sheila D. Dlume, H.D., Princeton 
{regarding the American lledical Society on Alcoholism: A 
Position on Labeli,:ig, Oct. 19, 1979.) 
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of acci<lent.s, disabling injuries and suicide. 41 0 Desides 
tobacco, there are numerous otl1er precedents for both 
labeling and advertising warnings for dangerous albeit, legal 
products.419 The effectiveness of such proposals is one 
area of concern as la the level of proof required for 
warnings of the dangers of each product.420 

Anal~ 

The arguments for ·and against each of these alcohol 
advertising proposals are ott·en inextricably bound up with 
the resolution of other issues, in -addition to the basic 
underlying issue of the problem of alcohol itselt. 42,1 The 
debate, however, is no longer concerned with whether there is ' 
a serious youth alcohol problem, or whether there should be 
alcohol advertising if it contributes to that problem. 
Rather, the issue is whether any steps can be taken regarding 
the advertising which will help alleviate youth alcohol and 
other drug problems. The options Include the proposed 
reforms and, possibly others as well. 

The Commission's view is that the growing number of 
research atudiea,422 the legislative and administrative 
record423 and other still developing evidence concerning 
alcohol advertiaing424 all support the consideration of the 
possibility and propriety of various remedial measures. 
While still more research and deliberation is needed, the 
mandate for proceeding with such a study does not require 
rendering a final decision at this time favoring any one 
proposal or remedy. 

418see ~-, Testimony of George llacker, Esq., Princeton. 

419Teatimony of Timothy McFlynn, Esq., Loa Angeles. 

420Id. However, the serious health warnings for such risks 
as Reys Syndrome from aspirin and froa phenylalanine in soft 
drinks are related to very low percentage risks but are 
required nonetheless. ~• ~-• testimony of 5heila Blume, 
1-1.D., Princeton (3 - 4,000 phenylketonurica) 

421~ •• the critics of the alcohol advertisers and alcohol 
producers continually debate the need for proof of the 
effects of alcohol advertising on consumption, as well as 
whether or not such effects are even relevant. 5ee infra. 
part 5. As to the efficacy of warning labels, 11r:-McFlynn 
has urged rotating or changing labels as well as standardized 
warning tables. See testimony of Timothy McFlynn, Los 
Ansetea. -- --

422~. 

42lsee infra part 4. 

424See, ~-• Weekly Reader, supra note 393. 
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4. Curr e n t _ 1,..-9 i s l ,H i ve _,ll1<I _Agcn c t_Proc e c cJ i n9s 

On Fe bruary 7, 1~85, the U.S. Sena te Subco mmittee on 
Al coh o lism and Drug Abuse, Committee on Labor and Human 
Re s o urces, chaired by Senator Paula Hawkins (R., Fla.) held a 
hearing on the issue of alcol,ol advertising on the broadcast 
merl i a. The Senate also heard testimony from the 
broadcasters, producers, critics, as well as leading 
advertising researchers and regulators. 425 

These recent hearings were not the first on the issue 
of alcohol advertising4 26 and to date, additional 
Congressional hearings were held on Hay 2, 1985 before the 
House Select Committee on Youth, Children and Families, 
chaired by Representative George Hiller (D., CA) and on Hay 
21, 1985 before the House Subcommittee on Telecommunications, 
Consumer Protection and Finance chaired by Representative Tim 
Wirth (D., Col.) The questions to be considered by the 
latter committee will include the effects of alcohol 
advertising on consumption and the possible application of 
the Fairness Doctrine in this context. Scheduled witnesses 
include: Representative John Seiberling, Dr. Charles Aiken, 
Dr. Donald Strickland and Professor John Banzkaf, the 
orig i nal plaintiff in the "tobacco ban" case. In addition, 
on April 2, 1985, Representative Howard c . ~iel s on (R., Utah) 
introduced H.R. 1901 calling for a study of broadcast alcohol 
advertising to be completed within one year by the Bureau of 
Alcohol, Tobacco and Firearms (BATE') with the help of the 

425The complete transcript is not yet available from the 
U.S. Government Printing Office. The prepared statements are 
on file at the Advisory Commission. They include statements 
inter alia by Stephen K. Lambright, Vice President, 
Anheuser-Busch Company, Inc.; Martha Baker, President, 
National Council on Alcoholism; James C. Hiller, III, 
Chairman, Federal Trade Commission; Edwardo. Fritts, 
National Association of Broadcasters; Michael Jacobsen, The 
Center tor Science in the Public Interest; Ela i ne 
Stienkemeyer, President, Nat i onal Parents and Teachers 
Association; and Donald 8. Shea, President, U.S. Brewers 
Association. 

426see, e.9., Hedia_Image~_of_Alcohol: __ The_Effect ~of 
Advertising and Other Media on AicofioI A6use: Hearings of the 
Senate su6committee on Alcoholism ana Narcotics, Before the 
Senate Labor and Public Welfare Committee, Har. 8 and 11, 
1976 (hereinafter the "1976 Senate Hearings"): Juvenile 
Alcohol Abuse, Hearings of Senate Subcommittee to-Investigate 
JuvenIIe-DeIInquency, before the Senate Committee on the 
Judiciary, January 28, 1978; and TheTRole_of_Hedia in_Drug 
Abuse Prevention and Education: Hearings ol tne su6committee 
on Alcoholism and Drug Abuse, Senate Committee on Labor and 
Human Resources, April 6, 1984. 
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Fe<leral Co1.101unications Coc1•iission, the Surgeon Gt!neral of t.he 
Public Health Service, an<l other fe<leral ayencies. The bill 
has been referred to the Committee on Energy and Commerce. 

Until recently, tl1e Federal Trade Commission (FTC) was 
in the process of reviewing the "Omnibus Petition for the 
Regulation of Unfair and Deceptive Alcoholic Beverage 
Advertising and 1-tarketing Practices" filed by the Center for 
Science in the Public Interest (CSPI) and others seeking, 
inter alia, action through FTC rulemaking, investigation and 
enforcement against broadcast alcohol advertising as 
"deceptive" and "unfair" under the Federal Trade Commission 
Act, 15 u.s.c. 45, 52, 55 and regulations. In a letter dated 
April 16, 1985, the FTC denied that petition in its entirety 
as to its requests for rulemaking, an industry-wide 
investigation and/or institution of any enforcement action 
challenging the legalit~ of certain specified alcohol 
advertising campaigna.4 7 The FTC letter stated: 

In reaching this decision, the Commission has 
carefully considered the issues raised in the 
petition, and the enormous personal tragedy and 
economic inquiry connected with alcohol abuse. It 
(the FTC) has found, however, no reliable basis on 
which to conclude that alcohol advertising 
significantly affects alcohol abuse. Absent such 
evidence, there is no basis for concluding that rules 
banning or otherwise limiting alcohol advertising 
would offer significant protection to the public.428 

The Commission then deferred to the ongoing DATF proceedings 
to be described below: 

For the Commission also to engage in rulemaking 
procedures would be needlessly duplicative 
governmental action.429 

427Letter to Hichael F. Jacobsen, CSPI, from the FTC, dated 
April 15, 1985 at 1. See Henderson, FTC Won't Restrict 
Alcohol Ads, Will RevieiJissue on Case-by-Case Oasis, The 
Wash. Poat, April 17, 1985, at Fl: •Any decision to ban or 
impose new restrictions on alcohol advertising should be made 
by elected officials rather than the FTC. !..!!..:. at F7. 

4281d. at 2. 

4291d. 
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Finally, the Commission nott!<l the onyoiny efforts of other 
federal agencies, state an<l local governments an<l the private 
sector in conducting public information campaigns, drunk 
driving programs and coordinating activities.430 

FTC Commissioner Patricia F. Dailey filed a dissenting 
statement disagreeing with the Commission's decision "not 
even to engage in some factual inquiry with respect to 
certain questionable advertisements and practices.•431 She 
specifically noted various alcohol ads involving driving and 
what appeared to be alcohol abuse, in addition to college 
marketing promotions and chug-a-lug contests sponsored by 
brewers and college newspaper advertiaera.432 
Commission Dailey concluded, 

Finally, companies that market alcoholic beverages 
have a keen awareness of the importance of brand 
loyalty and the benefits of establishing brand loyalty 
at an early age. Promotion• ai■ed at youth, including 
those who are under-age, help to establiah brand 
loyalty that can pay dividends well into the adult 
years of a company'• customera.433 

The release of the Commission's letter was accompanied 
by the release of the recommendations of its staff regarding 
the denial of the petition.434 These recoamendations 
consist of a 52-page review of the petition, the relevant law 
and scientific evidence, followed by a 53 page appendix 
entitled "Alcohol Advertising, Consumption and Abuse" 
prepared by the FTC Bureau of Economics, dated I-larch 5, 
1985. The staff does note the various remedies sought by the 
petition including the ban, counter-advertising and labeling, 
but the latter two are hardly discussed in the rest of the 

4301<1. at 4. The FTC Staff Report noted that BATF has 
pubITcly stated that it will consider the use of athletes, 
celebrities and athletic events in a forthcoming 
rulemaking.• Id. at 53. 

431see specifically Dissenting Statement of Commissioner 
Patricia F. Dailey, Denial of the CSPJ Petition to Regulate 
Unfair and Dece tive Alcoholic Devera e Advertisin and 
1-larketing Practices, at 1 April 15, 1985. 

4321d. at 2-3. See on this issue the recommendation and 
report on collegealcohol aarketing. 

4331<1. at 4. 

434necom~endations of the Staff of the Federal Trade 
Comm1ss1on, re: Omn1bus Petit1on for Regulation of Uniform 
anB. D_c,ce tive l\lcohol ic Devera e l\dvertisin and 1-larketin 
Practices, Docket No. 209-46, Uarch, 1,os. cont. on next 

page) 
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docum<?n t which is principally !ocuGed on the ban 
proposa1.4J5 The scientific evidence on causation is then 
dismissed as inconclusive, or contradictory, yet the staff 

-report does not include any of the more recent studies.436 
Nevertheless, the FTC staff concludes, 

Mast of the studies done ao far seem to be the 
conscientious efforts of competent researchers, so the 
fact that they have not reached definition or even 
consistent results does not bade well for future 
studies.437 

And further: 

When the substantial work is already done and the 
meager achievements gained in the face of severe 
methodological problems are combined, it is 
problematic whether further studies are warranted. It 
seems unlikely that a more striking result will be 
achieved than the standard one that the effect of 
advertising on sates ta found to be small or more 
often statistically inaign i ficant.430 

The FTC letter was, therefore, issued without any 
apparent consideration of the factual record concerning the 
specific advertising and marketing practices noted and 
criticized by Commissioner Dailey. CSPI and the other 
petitioners may appeal the FTC denial, subject to the 
significant burden of overturning the agency's discretion. 
However, it can be argued that th<? record before the FTC was 
somewhat incomplete in terms of the factual record, the 
scientific studies, and possible remedies other than an 
absolute ban on broadcast alcohol advertising. 

434(cont.) 
("FTC Staff Recommendation") The recommendations are, 
however, prefaced as follows, 

UOTE, These recommendations reflect the views of the 
Commission's Bureaus of Consumer Protection and 
Economics. They do not necessarily reflect the views 
of the Federal Trade Commission or any of its 
individual Commissioners. 

435Id. at 4-5. 

436see infra part 5, for some of the more recent studies on 
broadcast alcohol advertising. 

437FTC Staff Recommendations, supra note 434, at 2. 

438Id. at 23. 
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As the ~"l'C letter noted, DA'l'F has pending l>e(ore it a 
proposed set of regulations regarding alcohol advertising, 
including restrictions on the advertiser's use of athletes, 
celebrities, athletic events and other potentially 
"glamorizing aspects of alcohol advertising as well as 
proposals to extend the wine, beer and distilled spirits 
producers' voluntary advertising codes to other, 
non-consenting parties.•439 

The Wine Institute has proposed that the DATF permit 
the extension of the Code of Advertising Standards to 
non-signatories such as the other domestic and foreign 
producera.440 However, there have already been questions 
raised by the FTC regarding the possible application of the 
antitrust laws to any coerced adherence to such advertising 
codes by non-parties. It is clear that even 
well-intentioned, public interest codes and standards 
promulgated by non-profit industry associations may still 
result in antitrust liability due to their potential 
anti-competitive effecta.441 

The DISCUS Code of Good Practice and the broadcaster's 
refusal to carry liquor advertising may also soon be under 
review. The recent Seagram's national newspaper advertising 
campaign raised questions about the propriety of the 
long-standing voluntary bans on broadcast advertising of 
distilled spirits. Seagrams had proposed broadcast 

439see DATF, Labeling and Advertising Regulation Under the 
Federal Alcohol Administration Act, 45 Fed. Reg. 03530, 03532 
(Dec. 19, 1900). See also the FTC Staff Recommendation, 
supra note 434 at 34-36 for its discussion of the ongoing, 
voluntary efforts of the alcohol industry under the 
advertising codes. 

440see testimony of John DeLuca, supra note 394. 

441see e.g., American Societ of Mecha Inc. 
v. llydrolend Corp., 456 U.S. 556 1902 t 
industrial standards association held liable for treble 
damages). 
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advertising on tl1e "equivalency" of wine, bcu r and distilled 
spirits alcohol content which the major networks have 
rejected.442 The network's refusal to carry the Seagrams' 
ad may raise both First Amendment and antitrust issues due to 
the heavily regulated nature of the media in the first 
instance and, alternatively, to the complete absence of any 
government imprimatur by way of legislation, regulation or 
supervision of the voluntary ban on distilled spirits ads; 
especially since wine and beer ads are permitted.443 

The BATF proceed i ngs began in 1978 when the agenc! 
first issued its Advance llotice of Proposed Rulemaking.4 4 
Subsequently, BATF rece i ved almost 5,000 comments and 140 
citizen petitions regarding its proposed rulemaking.445 
Final BATF action has not yet been promulgated • 

5. Recent Sci~entific Studies on Alcohol Advertis i ng 

As the issue of the alcohol advertising has become 
increasingly popular and more defined, v i rtually every public 
debate has brought forth new studies and counter-criticisms 
of the pre-ex i sting ones. To that extent, the current 
controversy has stimulated a new wave of research and 
abstracts. This new material approaches the question of the 
advertising of alcohol from a variety of perspectives 
designed to refute critics of the earl i er "standard" while 
still defining new directions for further study. Some 

442 s ee It's T i me Americans Knew the Facts About Drinking, 
The Wash. Post, April 15, 1985, at A20; The N.Y. Times, April 
15, 1985 at Al5; The Wall St. Journal April 15, 1985, at 27; 
and The Phila. Inq., April 15, 1985, at en. 

443see the issue of requirements for "state action" 
antitrust exemptions, recommendation and report on college 
alcohol market.Ing practices. See also, Southern 1-lotor 
Carriers v. U.S., 105 s. Ct. 290(1985). 

44443 Fed. Reg. 54266 (Uov. 21, 1978). 

445see statement of James C. Miller, III, supra note 425. 
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1u:w "qu,.&li t.-1 tiv t..: ly 0 c, r i cntc.1. t c d ::. t U<Jl ~ S o f thL• cft ~ L: ts u f 
media ac.J vertisi114 o n c hc1ngi11g c.Jri11k i 11g p<1t.t. e rn s wlti c h 111uy I.Jc 
ha rmful a s well. 4~ 

On these sci e ntific issue s, u ,~re follows a list o f 
s ome of the basic material as well as some of the more recent 
r esearch on the issue of broadcast media al c ~1ol 
a dve rtis i ng: Atkin and Block , CONTENT AND EFFLCTS OF ALCOHOL 
ADVERTISING 1980 ( this is the so-called "Michigan study," 
that resulted largely from t h e 1976 Senate Hear i ngs descr ibed 
above. It was funded by BATF, FTC, NIAAA and DOT support); 
Pittman and Lambert, ALCOHOL, ALCOHOLISM AND ADVERTISING 1978 
(This stud y subtitled, A_Preliminari_rnvestigation_of 
Asserted Assoc iations was supported in part by a grant from 
t h e united States Brewers Association, Inc."); Strickland, 
Content and Effects of Alcohol Adverti sina: Comment on NTIS 
Pu6:-&o:-Ps-si=riJr~7;-~s-Jour:-sEua:-an-~IconoI-at- s,- - ---­
f1§e4T. {This article is a critique of Atkin's Michigan 
study.) See also Atkin, Hoching and Block, Teenage 
Drinking,--Does-Adv~rtising_Make_a_Difference?;-~~- Jour. of 
Commun. at fS7 {April l9S4); and McCarty and Ewing, Alcohol 
Co nsumetion_While_viewing_AlcohoTlic_~everage_Advertisin9;-re 
Int'l. J. of Addiction at 1011 1983 , . But see Estes and 
Heinemann, Alcoholism,_Development_Conse guences_and 
Intervention at SS T~nd ed. 19S~T. There were other 
c o mments, In addition to a reply by Profs. Atkin, Kohn and 
Smart, 'l'l, e _ Imeact _of_ T~levision_ Advertising_ on _Alcohol 
Co nsumption: __ ~n- !xeer1ment, 4S Jour. of Stud. on Alcohol at 
~9S T19S4T {this 1s one of a number of Canadian studies as 
well as English, Australian and other foreign based research 
reports on this issue.) More recent articles and studies 

446see, e.g., Dorn and South, Alcohol and th e Me c.Jia: A 
Rc vi e w_ a nd_Criti9ue_of_the 'EfiectsT-ModeI;-3-rntTI-ouot. of 
Comm. Health Educ., at IBJ Tl992-JJ. {The authors criticize 
the emphasis i n previous studies on the amo unt of drinking as 
a function of advertising versus changes-In-drinking "style s" 
a s a result of advertising emphasis. Tl,is may !,ave equally 
as serious health consequences as increased amounts. The new 
brands and line extensions being introduced by the brewers 
may also reflect this concern. See Hume, Brewe rs Enlist New 
Brands_to_Dattle_Problems, Ad Age-{Jan. 31;-I§BSJ:----------
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include two new studies by diffe rent research teams both 
focusing on the 11.A.S.H. televis i on show which was criticized 
in the 1976 !lenate Hearings described supra.447 

Recently, also, the American Academy of Pediatrics 
issued its own Policy Statement on Children, Adolescents and 
Television concluding inter alia: •Television conveys 
unrealistic messages regardlng drugs, alcohol and tobacco, 
and indirectly encourages their use.•448 

The full impact, however, of these more recent 
analyses and studies has yet to be felt in the legislature 
and courts. It seems clear that the stimulus of public• 
debate · over these issues is now being felt increasingly in ­
the academic, professional and scientific studies r ·esearch 
facilities. Where in the recent past, scientific studies 
were few and hard conclusions to be drawn therefrom even more 
rare, now the literature on the subject is growing both in 
sheer numbers and in sophistication. If the legislative, 
judicial and administrative bodies charged with oversight 
require a "critical mass" of data before acting on the issue 
of alcohol advertising, the current literature is surely fast 
approaching that level. 

447Rychterik, Fairbank, Allen, Foy and Drabman, Alcohol Use 
in Television Programming: Effects on Children's Behavior, 8 
Addictive Behaviors at 19 (1983): and Futch, The Influence of 
Televised Alcohol Use on Children's Problem Solvin, 
unpubl shed Ph.D. dtssertat on, SUNY B nghamton 1984) 
(University Microfilms No. l 8416783). In addition, there 
are new studies by Prof. Atkin and his colleagues, 
including: Atkin, tleuendorf and UcDermott, The Role of 
Alcohol Advertising in Excessive and Hazardous Drinking, 13 
Jour. Drug. Educ., at 313 (1983) and Atkin, Alcohol Beverage 
Advertising, Its Content and Impact (1984). 

448Any review of this literature is quickly outdated but 
some journals regularly update their texts and articles. See 
~-• Rutgers Center on Alcohol Studies, Alcohol Studies -­
Retrospective Bibliographies - 0725, Advertising and the 
Media (Updated Oct. 1984). See also UAB Summary and Citation 
ofResearch Related to Deer and Wine Advertising, (Uov. 
1904.) See also Strickland and Pittman, Social Learning and 
Teena e Alcoilof"""Use: Inter ersonal and Observational 
Influences W thin the Soc ocultural Env ronment, Jour. Drug 
Issues, at 137 (Winter 1984). In this new article, Professor 
Strickland and Pittman focus on the interplay between teenage 
peer influence and media exposure to alcohol use. 
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6. The Legal Authorities 

(a.) The "Commercial Speech" Cases. 

Doth the critics of advertising and its proponents 
rely on the commercial speech cases. Some of the basic 
commercial speech, First Amendment cases worthy of note are 
as follows: Bi~elow v. Vir~inia, 421 U.S. 009 (1975), (the 
Virginia "abort1on advertis1ng case" that first extended 
First Amendment constitutional protection to commercial 
speech): Vir inia State Board of Pharmac v. Vir inia 
Citizens Consumers Council, 425 U.S. 748, 1975 another 
commercial speech landmark case relating to advertising of 
drug price information in the professional setting of 
pharmacy): and Central Hudson Gas & Electric Corp. v. Public 
Service Commission, 447 U.S. 557, (1900) (the leading 
commercial speech case, involving a state ban on gas 
appliance advertising during the natural gas shortage). 
Central Hudson resulted in a decision by the U.S. Supreme 
Court establishing a four-part test for determlntn~ tho 
legality of proposed limits on commercial speech.4 9 

449Theae commercial speech cases and the Central Hudson 
test are summarized and analyzed in: llote, Ltq';'or 
Advertisin : Reaolvin the Clash Between the Ftrst and 
Twenty First Amendment, 59 N.Y.U.L. Rev. 157 1904 and 
Sackett, Alcoholic Devera e Advertisin and the First 
Amendment, 52 U. Cinn. L. Rev. 861 1903 • The following is 
the Supreme Court's explanation of the four part test in the 
Central Hudson decision: 

In commercial speech cases, then, a four-part analysis 
has developed. At the outset, we must determine 
whether the expression ta protected by the First 
Amendment. For commercial speech to come within that 
provision, it at least must concern lawful activity 
and not be misleading. llext we ask whether the 
asserted governmental interest la substantial. If 
both inquiries yield positive answers, we must 
determine whether the regulation directly advances the 
governmental interest asserted, and whether it is not 
more extensive than is necessary to serve that 
interest. 

447 U.S. at 566. 
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Yinally, two of the mo re rcce nL c o mwerc i~ l Gp e c c h 
cases appl~ing the Centr a l llu<l son te s t i ':' ~h e S!:'~reme Court 
have been tn the area of attorney advert1s1ng.4:> Doth the 
FTC and the Antitrust Division of t he U.S. Depa rtme nt of 
Justice have strongly advised bar authorities against any 
similar restrictions on truthful advertising by 
attorneys.451 The FTC Staff Report is primarily an 
economic study of the price effects of advertising on legal 
fees designed to support the agency's prohibit i on on any 
advertising ban by the bar.452 

The critics of alcohol advertising liave contended that 
these leading commercial speech precedents are relatively 
new, still untried legal developments, and that they may not 
be controlling in th i s situation because of the more serious 
health and welfare hazards related to alcohol use and abuse, 
as opposed to public utilities or b a r advert i sing, Further, 
they argue that even i f Central Hudson, et al. are relevan t 
to alcohol advertising, the proposed ban and other proposed 
restrictions would pass the four-part test.453 

450see Ba tes v. State of Dar of Arizona, 433 U.S. 350 
(19ffi and In re R.H.J,, 455 U.S. 192 (1902) which 
concludes: 1 The absolute proh i bition on appellant's speech, 
in the absence of a finding that his speech was misleading, 
does not meet these requirements.• Id, at 207, 

45 1see Letter from U.S. Department of Justice, Antitrust 
DivTsTon to State Dar Executives, September 21, 1904 (re: 
American Bar Association llodel Rules of Professional Conduct 
Concerning Fees, Solicitation and Advertising); and Report of 
the Staff of the Federal Trade Commission, Improving Con s umer 
Access to Le a l Serv i ce: The Case for Removin Restrictions 
on Truth ul Adverttsing 1984 

452see, ~•• Anderson, Dirth of Salesman (Am. Dar Found,, 
1900. -- --

453see, ~-• Letter to Senator Paula Hawkins from Prof. 
MarcA. Franklin, Stanford Law Professor, Feb. 2, 1905 
(describing t he commerc i al speech cases as "a very ne w area 
of law that [the Supreme Court] has been developing case by 
case in context totally unlike the one facing your 
subcommittee. Dut the Court has been sensitive to subtle 
fact differences in the commercial speech cases and to subtle 
fact differences between broadcasting and other media"). Out 
see unpublished spee ch by Floyd Abrams, Esq. (Counsel to the 
NAO~~.), as ami c us ~ in Capital Cities v. Cr i sp,~ 
infra part 6(b), before the Law and Justice Committee, 
National Co nference of State Legislatures, Dost.on, Mass, July 
23, 1904, ("The Supreme Court has never upheld any ban on 
advertising of a lawful product that was not deceptive"). 
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Th e br o.:i<lca ,n cr s , a l coho l p r o<l ucers, t he i r all ies a nd 
o<lv isers ha v e st <>a d fas t l y mai n tained that the Fir st 
Ame n<l men t, a s i n t erprete d by the c o,uaercial spe ech cases, 
pr ohibits~ advertising restrictions on a legal products 
such as alcohol, so long as the advertising is not false , 
mislead i ng or deceptive,454 The cr i tics, however, aryue 
that as the proposed advertising restrict ions move along the 
cont i nuum set forth supra, from more to less restrictive, and 
from prov i ding virtually no consumer product informat i on to 
providing more such data, constitutionality may become less 
problematic. 

To some extent, the issues of "equal time" or counter 
advertising tied to other products or services will be 
reviewed in the next term by the U.S. Supreme Court in 
Pacific Gas & Electric v. Public Uti li ties Commission, 105 S. 
Ct. 1840 (1985), where the question presented for review is 
" Does an order of a state public uti l ities Commission violate 
the First Amendment by compelling a privately-owned publ i c 
utility to include in its monthly bi l ling envelope funding 
solicitation messages of a third par t y?" In its ruling 
below, by the California Supreme Court refused to review the 
California Public Utilit i es Commission order requiring the 
inclusion of the third party mailing by a utility consume r 
group.455 

F i nally, as both proponents and cri ti cs of alcohol 
advertising have noted, there has already been a Supreme 
Court comment - in the context of attorney advertising - on 
the "special consideration" applicable to proposed 
restrictions on commercial speech over the broadcast 
media,456 Thus, the legal stage has already been set for a 
review of any alcohol advertising restrictions regarding 
televis i on and radio broadcasting. 

454Testimony of Richard Wiley, Esq., Los Angeles. 

455Jurisdictional statement of Pacific Gas & Electric Co,, 
105 S, Ct, 1840 (1985). -

456oates v. State Dar of Arizona, 433 U.S. 350 (1977). 
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(b.) The Alcohol Advertising Dan Cases - Thus Far 

There have already been at le.:ist three noteworthy 
appellate cases on the Issue of restricting alcohol 
advertising. To date, the courts have ruled 2 to 1 with 
regard to upholding such restrictions, but there Is a wide 
divergence of opinion on what these decisions l1old for the 
future. The advertising critics point to these cases as 
supporting their arguments regarding the "special" hazards of 
alcohol advertislng.45! llevertheless, perhaps predictably, 
the broadcasters and producers have found their own grounds 
for solace in these decisions, supporting their vlewa.458 

The first of these cases, Queensgate Inv. Co, v .• Liq ,· 
Con. Comm.,459 involved a state ban on liquor retai•l price 
advertising. The Ohio Supreme Court upheld the ban under the 
four-part Central Hudson test noted infra.460 The U.S. 
Supreme Court then dismissed the appeal by the advertisers 
"for want of a substantial federal question." 1-loreover, only 
two Justices dissented from the dismissal, Justices Brennan 
and Stevens, on the basis that the{ would have noted probable 
jurisdiction and heard the case.46 The refusal of the 
Supreme Court even to hear the case has been relied u~on by 
the proponents of alcohol advertising reatrlctiona.46 

In the next case, Dunagin v. City of Oxford, 
Hissisal.eE!..!.463 the state of Mississippi enforced a ban on 

457~, .!.:Ji.:.• testimony of George Hacker, Esq., Princeton. 

458Testimony of Donald B. Shea, Esq., Loa Angeles. 

45969 Ohio St.2d 361, 433 ll.E.2d 138, (1982) ~ 
dismissed, 459 U.S. 807 (1982). 

460433 N.E.2d at 141. 

461459 U.S. 807 (1982). But see, as to the limited 
precedential value of such a denial, Anderson v. Celebreez~, 
460 u.s. 780 (1983). 

462~, ~-, testimony of George Ila ck er, Esq., Pr i nee ton. 

463719 F.2d 738 (5th Cir. 1983) en bane, cert. denied, 104 
S. Ct. 3554 (1984). ----- ---------
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intrastate media advertising of liquor. The federal court of 
appeals for the Fifth Circuit upheld the ban as not being in 
violation of the First At:iendment, notwithstanding the 
admitted absence of scientific proof linking such advertising 
to alcohol consumption. Dunagin and a companion case were 
taken to the U.S. Supreme Court by way of petitions for 
certiorari, which were then denied by the Court.464 

For the alcohol advertising critics, Dunagin quickly 
proved to be a hollow, shortlived victory. In its Dunagin, 
opinion, the Court of Appeals had noted the fact that 
interstate media were not regulated by the state's ban on 
intrastate media. In Capital Cities Cable v. Criap465 the 
issue was the effect of a state's attempt to enforce its 
liquor advertising ban on interstate media, specifically on 
an out-of-state cable company carrying broadcast wine ads 
that were prohibited under the state statute. In its 
opinion, the U.S. Supreme Court held that federal law and 
federal communication regulation pre-empted the state's 
attempt to control the interstate media under its liquor 
law. The Court, however, specifically noted that it was not 
deciding the First Amendment question since it was -­
unnecessary to do so given the other deciding factor, federal 
pre-emption of state law.466 

Capital Cities was, in effect, the preliminary bout 
for the main contest. Virtually every interest group in the 
alcohol advertising controversy filed a brief amicus curiae 
in that case, including the broadcasters~467 the alcohol 
induatry468 and the advertising critics. 69 The issue in 
the Supreme Court in Ca~ital Cities was where the next battle 
in this issue would be ought. If the states could have 
regulated interstate media in each of their jurisdictions as 
they regulated Intrastate media under Oueensgate and 

464Lamar Outdoor Advertising v. 1-lississippi State Tax 
Comm'n, 539 F. Supp. 817, cert. denied, 104 S. Ct. 3554 ~- -- ---
465104 S. Ct. 2694 (1984). 

466Id. 

467nrief Amici Curiae of the Uational Association of 
Broadcasters, American Broadcasting Companies, Inc., ens, 
Inc. and the Uational Broadcasting Company, Inc. (Floyd 
Abrams, Esq., Counsel of record). 

468nrief Amici Curiae of the American Civil Liberties Union 
and the American Civil Liberties Union of Oklahoma in Support 
of Petitioners, Capital Cities Cable, Inc. 

469nrief of S.A.H.E. Inc. as Amicus Curiae in Support of 

Respondent, Crisp. 
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Duna~in, then such one-stat~ re8trictio11s coul<l have b~cn 
sought in one state after the other. llouever, since the 
Supreme Court said that these states could not control 
interstate media in the face of federal pre-emption, the 
focus of tl1e advert i a i ng er it i cs has neceasa r i 1 y shifted back 
to Washington to the Congress and the federal agencies. 

Thus Queena~ate, Dunagin and Crisp were just the 
beginning of the ftrst chapter in the last volume of this 
aenario. Now, without a federal statute, action by the FCC 
under the Fairness Ooctrine,470 or other federal agency -
the interstate media - such aa cable television or satellite 
"super stations" - are beyond the reach of the states because 
of the 1ap left after Queensgate, Dunagin and Capital Cities 
Cable.4 l The current petition by Project SMART to the 
President and the Congress and the BATF proceedings are all 
reflections of this perceived need for a federal remedy 
rather than state-by-state bane. Such a federal remedy based 
on national concerns ia necessary in order to be able to deal 
effectively after Capital Citieo with all alcohol advertising 
by both intra and inter state media. 

(c.) The Tobacco Dan Precedent 

The critics of alcohol advertising point to the 
tobacco ban as ~recedent for their proposed 
restrictions.47 In the testimony before the Commission 
and the Congress the tobacco advertising restrictions have 
been exhaustively described and compared to the alcohol 
proposals by the critics, alcohol industry, broadcasters and 
other interested partiea. 47 3 As with so many other aspects 
of this issue, the relevance, if any, of the tobacco ban 
precedent ia very much still in dispute. 

470see supra part 3. 

471see supra part 3(a). 

472see, ~-• testimony of Richard Wiley, Esq., Los 
Angeles; Georye Hacker, Princeton . 

473we have already noted the history of the Fairness 
Doctrine in the tobacco cases. ~ also llote, supra note 449 
at 184, n. 190 questioning the continued validity of the 
"tobacco ban" case, Ca ital llroadcastin Co. v . llitchell, 33J 
F. Supp. 502 (D.D . C. 1971 three judge court , aff d mem. 
405 U. S. 1000 (1972), as predating the commercial speech 
decisions. Also 4uestioned for the same reasons, is Danzhaf 
v. ~·cc, 405 F.2d 1002 (D.C. Cir. 1960). Out see lfoiliger, 
Tl"i"econstitutional Rights of Puffery; Co111merc1al Speech and 
the Cigarette Droadcast Advertising Dan, 36 Fed. Comm L.J., 
at 1 (July 1904). 
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7. Cor1clu :; iru1 

F o r tho se who DlUSt d cc iUe th£· i~$u1.;:, th~ c ontro ver~y 
o ver r e strictive broadcast al cohol ddvertising is unlikely to 
fad e away. lts continued vitality can be measured by the 
c urrent petition to the President, Congress and the agencies, 
current public opinion polls and by the political process 
which reflects all public pressures.474 The issues raised 
by these reform proposals are far too complex for a "quick 
fix"; some of the issues may in fact defy any final 
resolution. However, one issue on which all concerned can 
agree is opposition to broadcast media advertising which 
distorts or glamorizes alcohol to youth so as to encourage 
abuse. That issue, at least, is straightforward and calls 
for response and hopefully, agreement due to the tremendous 
harm being suffered by youth with alcohol and other drug 
problems. 

This recommendation makes no case for any one solution 
to the broader issue of restricting alcohol advertising. lt 
calls for more serious, thoughtful consideration of the issue 
of such media advertising and programming's unrealistic 
depiction of alcohol and its possible effects on our youth. 
The welfare of our youth in this regard is the Commission's 
mandate and the basis for all of our concern about alcohol 
advertising in the first instance. 

6. Marketing_on_College_Campuses 

At its field hearings, the Advisory Commission heard 
repealed testimony criticizing youth-oriented alcohol 
advertising in college newspap.,rs and marketing ~ractict!s 
specifically directed at the college age group.4 5 As 
described to the Advisory Commission, the alcoho l industry, 
particularly the brewers, in additi on to advertising heavily 
in college newspapers; produce college concerts; and provide 
low price, and at times free, promotional products to college 
groups. 476 In addition, critics of these coll~ge 
promotional activities note that the brewers have also used 
paid campus representatives and heavily sponsored "spring 

474Another indicdtor may be found i n the amount o f rec t!nt 
me dia coverage of the issue. ~~~, ~:.9., B~~!.-'!'~~l~~!.-~~!!~ 
To morrow, CBS Sixty Minutes, May~ . 1~85 {the media 
a <lvertTsing of alcohol was the first segment of that progra al). 

475 ~!~• !~9·• testimony of Delores Napper, ~~!!~~!· 

47bsee testimo ny of Judge Leo n Emmerson, Los_~~9e l e s. 
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bre.~k" ,H.:t ivi tics. 4 77 lt is cl ear that one o[ tlw 
motivations behind such activities is the huye potenti a l 
future market repres.,nted by these youthful purchasers in tt,e 
college age group.478 As with the media alcohol 
~dvertising issue, college alcohol advertising implicates 
several concerns. These concerns include among others, the 
special susceptibility of the college population to such 
advertising, the high incidence of alcohol-related health 
problems and accidents in this age group, and the ille gality 
of alcohol consumption by college age youths in the now 27 
jurisdictions with an over 18 minimum drinking age.479 

There is evidence of increasing concern regarding the 
effects of college marketing. For example, on ~pri~ 16, 
1985, the Michigan Liquor Control Commission held a , public 
hearing to consider a proposed rule to ban promotion of 
alcoholic beverages on Michigan college campuses.480 The 
Michigan proposal is scheduled for additional hearings and 
there have already been proposed amendments to permit 
exceptions for some industry activities such as advertising 
in college newspapers, "resronsible" drinking campaigns and 
charitable contributions. 48 Meanwhile, other liquor 
commissions and campus authorities in Massachusetts, South 
Carolina and elsewhere have begun to question campus alcohol 
advertising and promotions.482 

The National Council on Alcoholism (NCA) has issued 
its own Prevention Position Statement on Alcoholism and 
Al~ohol;Related_Problems_as_it_R!l~tes_to_c0Ile9e_and 
Un1vers1tr CameusTA!cohel_Advert1s1ng. The NCA statement 
calls for rrthe el1m1nat1on of alcohol advertising and 

477Testimony of Delores Napper, Atlanta. See also 
testimony of Martha Baker, Presiaent, National Council on 
Alcoholism, ~~e~~ note 388. 

4101d. 

4 79see, e.9., testimony of Delores Napper, Atlanta: See 
also-the-recommendation and report regarding-the-21 minimum 
drinking age. 

480Goldberg, Plan_to
7

Ban_Li9uor_Ads_on_Cameuses_Cause_Stir, 
Detroit Free Press, 1Feb. 19, 1985). · 

481-rhe Michigan proposal is attached hereto as Appendix C. 
See also opening remarks of Patricia J. Knox, Chairperson, 
Michigan Liquor Control Commission, April 16, 1985. 

482Roberts, Controversi is Risin9 Over Bt,er Promotion on 
Colle9e Cameuses, The waII Street Journal, Jan. 30, I995, at 1s.-- -----
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promotion in all forms from university and college campuses" 
noting the implication of alcohol consumption on college 
campuses in lowered school performance, vandalism, automobile 
and other types of accidents, illness and suicide.403 On the 
federal level, officials of both the Federal Trade Commission 
(FTc)404 and the Bureau of Alcohol, Tobacco and Firearms 
(DATF)405 have recently indicated their growing concern over 
the college marketing activities of the alcohol industry. 

Enforced bans are only one solution to these concerns. 
Another answer may be the voluntary self-restraint of the 
producers. One brewer has already voluntarily and unilaterally 
"pulled back" on its college marketing activities.406 Other 
alcohol producers have openly criticized their own industry's 
promotional activities directed at college students.407 The 
industry position, however, has more often 

483Id. 

403~, ~-• Dissenting Statement of FTC Commissioner 
Patricia P. Bailey, supra note 431 at 3 noting in particular: 

••• (5)various beer companies promotion on college campuses 
involving chug-a-lug contests; and (6) various 
advertisements for alcoholic beverages in college 
publications in states where the drinking age is 21. 

••• The last two promotional practices encourage young 
people to drink alcohol in ways that are dangerous or in 
situations where it violates state law and public policy. 
Clearly, such promotional techniques could constitute 
deceptive or unfair practices and deserve further analysis 
by the Commission. 

See also Henderson, supra note 427 at Fl: 

FTC chairman James C. Miller, III said some ads 'are close 
to the margin' of legality. lie cited beer ads and 
promotions that appear aimed at college students and urged 
beer advertisers to "clean up their act." .!_!!. at F7. 

405~ Uume, Feds Rap Deer Promo Tactics, Advertising Age, 
Uov. 1, 1984 at 18. 

486In a conversation on April 15, 1985 with Cllen s. Teller, 
Esq., Project Consultant to the Advisory Commission, William 
Weatherston confirmed that Stroh's had decided to cease 
sponsoring some college events and was evaluating its other 
activities in areas ~,ere there has been concern expressed. 

487sobczynski, Trouble is Drewing on Campus, Advertising Age, 
Jan. 16, 1984 at 23. 
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been to ,h,fenu colle9e marketin':J as bcin\j uirecte<.1 .. t 
lnflucncin\j brand identification, or product d1oic.,, rJther 
than encouragin<J youth alcohol consumplion.408 Regardless of 
the aotivation, college iaarlceting of alcohol raises many of the 
saae health and safety concerns irevlously noted ln the section 
on aedia advertising of alcohol. ·89 

Alcohol-related youth problems ■ay be critical to the 
legality of any cooperative action or inaction, by the alcohol 
industry regarding colle<je marketing. Even without an actual 
agreement, the sl■ultaneous, voluntary withdrawal of college 
ads and pro■otlons ■t3ht be subject to legal challenge under 
the antitrust laws.49 If the college advertising ban, 
however, were regulated and supervised, the liquor industry 
could alao be exe■pt under the •state action• exe■ption to the 
federal antltruat laws. 4 9 1 Alternatively a college 
advertising ban could be specifically exe■pt fro■ the antitruat 
laws by a■endlng thoae laws. In either exe■ption situation, 
one of the critical issues la the underlying aocial 
justification for banning college alcohol ■arlceting. Under 
Parlcer v. Drown and the Southern 1-lotor Carriere rationale, the 
states ■ust clearly articulate and affir■atively express the 

487Id., See also, testi ■ony of Donald D. Shea, President, 
u.s:Orewers Aasoclation, Los Angeles. 

488E.!! the recommendation and report on media advertising. 

489see Letter, supra note 401. Hr. OeLuca also commented on 
the antitrust issue as follows in hls prepared statement to the 
Senate Subcommittee on Alcoholism and Drug Abuse on February 7, 
190Sa 

In 1977 the Wine Institute requested permission of the 
Federal Trade Commission to enter into negotiations with 
media or<Janizations, and vintners outside of California, to 
extend the California Code to the remainder of the 
industry. The FTC withheld permission on antitrust 
grounds. We subsequently proposed to the Dureau of 
A 1 cohol, Tobacco and Fi rear as th'at our Code be made 
mandatory for all vintners, both A■erlcan and foreign. 
This ia now under consideration • .!!!:. at S. 

See the recommendation and report on media advertising for 
background on the llATF re<Julation proposal. 

491:;ee e.g., Parker v. Drown, 317 U.S. 341 (1943); Southern 
llot or Carriers v. U.S., 105 s. Ct. 290 (1985; !>ce a lso, the 
companion case of Town of llallie v. City of EauChatreu, tlo. 
82-1832 (uecided f.larch 25, 1985) (this case may permit 
municipalities to act under this •s t .. te action• exemption ~,en 
they uo oo pursuant to state reyulation and oupervision) cf., 
Cal. Retail Dealers l\ss'n. v. 1-le<.lical Alum. Inc., 445 U.S~7 

( 1980). 

-109-

collcye lJ.in J S a stale policy auu then must actively supervlue 
the bdn.49 2 'l'he potential hari"of alcohol abuse would be a 
critical part of the justification for such a state ban. 
Siai larly, if the alcohol lnduatry were to seek a specific 
antitrust exe11ption for a college ad ban, the "clearly 
paramount aocial purpose• for a ban would docu■enting be 
necessary to justify auch an exeaption.493 

Given the alcohol induatry's own expressed concerns 
regarding youth alcohol abuse,494 the voluntary ceasation of 
college alcohol advertialng would seem to be a prl ■e exa■ple of 
corporate aocial responaibility. Becauae voluntary 
restrictions aay be feasible, induatry support of proposed 
state or federal rulea prohibiting ■uch aarlceting, would see■ 
appropriate to deal with the growing concern regarding alcohol 
abuae on our college caapusea. 

18. Legal Training on Alcohol and Other Drug Proble■s 

Dar Evaluation and Training 

Uumerous witnesses urged the Advisory Co■alsslon to 
encourage the AllA to foster continuing legal education and 
other programs deaigned for lawyer• to aasiat the■ in dealing 
witl1 clients experiencing alcohol and , o~her drug 
problems.495 To aome extent, the bar'a own existing 
substance abuse prograas496 and lcnowledge could be tapped to 
provide expertise for such educational activities for lawyers. 
Another source ls the Adviaory Com■l ■slon with its asae■bly of 

492The proposed Michigan Liquor Contr~i · --~ommission rule 
banning college alcohol ■arlceting, supra, could be a case in 
point on the issue of what constitutes a Michigan state 
policy. After hearings, any rule promulgated by the Commission 
must be reviewed and approved by a joint-committee of the 
Michigan state legislature before enforcement can begin. 

493:;ee, ~• the Jan. 1979 Report of the President's Jlat'l 
Co11m. for the Review of Antitrust Laws and Procedures at 17. 
See also, Dusiness and the Law, Joint Research: llarriers Fall, 
N.Y. Times April 23, 1984 at 02,. 

494~•~• testimonies of Donald D. Shea, and Patricia 
Schnelder, Los Angeles. 

495:.;ee, ~• testimony of lion. John Girardeau, Atlanta. 

496:;ec AllA, ADA HAP Program llodels and Packaqes. 

-110-



41 

treat.ient and medical experts and bar communi t 7 .ieml>ers 
involved In alc~1ol and other drug problems.49 n. and c. 

Training for Juvenile Justice and Family Court Program Personnel 

Doth recommendations address the need to train judges, 
court officers, lawyers and related justice system personnel 
specifically in alcohol and other drug problems. As one 
attorney who testified before the Advisory Commission stated: 

States should require juv.enl le and - family court judges, 
juvenile probation officers and lawyers who represent 
children to periodically attenci continuing _education 
se■inars on indentifying and recognizing alcoh'Ol• and 
substance abuse problems.498 

As has already been noted judges and others, the incidence of 
alcohol and drug problems in both juvenile and family court 
proceedings is very significant.499 In response to these 
disturbing statistics, the Advisory Commission recommends 
special training as a means of identifying and interrupting the 
vicious c!cle of family and juvenile alcohol and other drug 
problems. 00 

Coalitions 

The witnesses before the Advisory Commission called for 
more involvement by the bar in community coalitions directed at 
participating in the solutions to the alcohol and drug problems 

497Approximately fourteen members of the Advisory Commission 
are attorneys. 

498Testimony of Paul Hones, Esq., Los Angeles. 

499see the statistics in the Introduction to these 
recommendations on the high percentage of alcohol and other 
drug ~roblems involved in juvenile and family court proceedings. 

SOOsee e.g., testimony of lion. John Girardeau, Atlanta; 
Phyllis Reilly, Princeton; and Paul I-tones, Los An'leles. Doth 
adult and teen witnesses before the Advisory Commtssion 
acknowledged the critical role that all school personnel, 
professionals and non-professionals, play in identifying and 
dealing with youth alcohol and drug problems. See,~• 
testimony of William Coletti, Atlanta; and I-lark Byrne, Hia 
Anderson, Princeton. As with training of judges, lawyers and 
other court personnel, there is a great need for training of 
school personnel to recognize, identify and assist youth with 
these problems. 
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of youth.Sol Although the Commission is a good example of 
the l.>ar's involvement as a national coalition, there are 
numerous other organizations composed of o t her groups 
"networking" and co-operating on these problems on all levels 
of local, state and national activities. As one Commission 
witness pointed out: 

The collaboration of professionals and self-help groups 
to11ard the adolescent is crucial. One should feed the 
other with support. The local ADA chapters should be aware 
of this resource and the need for cooperation.502 

It is through this cooperative effort that the organized bar 
and the state and local organizations can effectively battle 
the war on alcohol an drug problems of youth. 

Curricula 

Several of the witnesses before the Advisory Commission 
emphasized the national need to develop and adopt uniform model 
curricula for youth education on alcohol and other drug 
problems.503 To some extent, such model curricula have 
already been developed and adopted.so4 There is, however, 

50lsee, ~• testimony of William Coletti, Atlanta; William 
Blatner, Princeton; and Bertha Smith, Lawrence Wallack, Los 
Angeles. --

502Testimony of Denis Hansman, Princeton. 

503see e.g., testimony of Robert Halford, Atlanta; Ellen 
Horehouse, Princeton. 

504~, ~• testimony of Ellen Morehouse, !!inceton. Ma. 
Morehouse had developed the following program: 

a) a kindergarden through twelfth grade curriculum that 
provides information on alcohol and drugs, alcoholism and 
drug abuse and its effects on the family, values 
clarification exercises, and skills to resist using alcohol 
and drugs. The curriculum should be sequential and 
teachers should receive training on how to implement it. 
Parents should also receive training on how to talk to 
their children about alcohol and drugs so questions from 
their children can be handled with an informed response; 

b) a program and/or procedure for how to help elementary 
students who are living with an alcoholic or drug abusing 
parent; and 

c) a Student Assistance Program (SAP) for secondary 
schools. 

504 
~ parts A and B above. 
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·• 
still need for some additional uniformity and sponsorship in 
order to encourage wide use of such models. 

19. Legal Community Peer Group Support Programs 

Since 1980, almost every bar journal has carried at least 
one autobiographical article in which an attorney reveals his 
personal struggle with alcoho1.SOS Typically, the articles 
begin, "Who am I? The name is not important. I am an 
experienced trial lawyer, but the important thing ia that I am 
an alcoholic.•506 

The recent plethora of such articles indicates 
two things, First, they expoae to the legal community--to the 
world--that there ia an alcoholiam problem in the legal 
community.507 Second, these articles evidence the legal 
community's first atep in confronting ita problem. Each of 
these article& represent& one attorney'a admiaaion of his own 
alcohol dependency, ao as to make it eaaier for thoae who would 
follow. 

Some experts auggest that as many as 40% of the attorney 
discipline cases stem from alcohol and/or drug uae.508 
Discipline, however, should be viewed aa the last resort in 
dealing with attorney& or judges with alcohol or other drug 
problems.509 

SOSsee, ~• O'Keefe, These Words Tell You Who I l\m, What I 
Am and Where I Cle long, Fla.Dar llews, April IS, 1981; Anon., 
Concerned Lawyers, Inc., and a Battle with Booze, The Col. 
Lawyer, March, 1981; Anon. Lawyers and Liquor - Licking 
Alcoholism One Day at a Time, The Shingle, Spring, 1981 at 22. 

506Anon. Facing tty Host Di ffic~ult ~Trial, 45 Ala. Law. 100, 
101 ( 1984). 

507A number of articles establish that the alcoholic-attorney 
problem begins even before the attorney has graduated law 
school. These articles suggest two responses to this 
phenomenon: initiate treatment sooner; increase substance 
abuse education, and curricula in law school. See, Evans, and 
Kane, Young, Smart, Successful and Drunk, Barrister, Fall 1902 
at 4; Sereda, llot Passin the Car - Alc~1ol and Dru Abuse In 
Law School, 73 Ill. D.J. 46 1904 ; Wolfson, llope for Droken 
Lives and Careers - Lawyer's Assistance Program, 73 Ill. D.J. 
20 ( 1904). 

500wolfson, supra note 507 at 20. Out sec AllA llodel 
Assistance Programs (MAP), ~note 496 at 1. 

509~ee, Recommendation and Report relating to attorney 
discipline . 
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Anoth<>r iaechanism by which a t torney'" cun confront and 
cope with their alcohol or other urug probleias is by 
contactin1 one of many lawyer assistance programs around the 
country.SO These state and local programs are not part of 
any state's attorney discipline system. Rather, they are 
independent organizations of lawyers concerned about 
lawyers. For example, the Illinois Lawyer'a Assistance 
Program (LAF) exists in order to, "Aid and assist lawyers 
and judges in Illinois, and their reapective families, with 
emotional and and chemical dependency problems ••• •511 All 
of LAP's work is conducted by volunteer lawyers and judges. 
There is no paid ataff. LAF ia indicative of aimilar efforts 
in every other juriadiction in the United States. 

Several of theae programs concentrate on attorneys 
interrupting the courae of attorney substance abuse by 
pointing the way toward treatment. Some groups expressly 
advocate attorney intervention. For example, Illinois' LAP 
has a mechanism by which an attorney auapected of chemical 
dependency is confronted with hie problem by three of hia/her 
peers. In order for the attorney-intervention to be made, 
LAP is notified, uaually by the attorney'& friends, family, 
or partners. If the caller is willing to pursue the 
situation, an intervention team is assigned, usually 
comprised of one judge and two attorneys. The intervention 
team conducts research into the nature and depth of the 
problem, meeting with all persona that are to help in the 
intervention. If necessary, an intervention meeting is 
called and the principal is invited. At tl1e meeting, the 
team members and others present their concerns, and their 
options. If the principal agrees, plane are arranged, if he 
refuses, the refusal is accepted, but the team will present 
to the principal the likely consequences of continuing 
without help, and the door is kept open for him to ask for 
help in the future.512 

SlOThe ADA MAP Program has already assembled an excellent 
package of sample materials on bench-bar alcohol and other 
drug abuse peer groups. HAP "Package fl" features detailed 
descriptions of over a dozen existing state and local bar 
association organizations including those of California, 
Illinois, Maryland, Michigan, Minnesota, llew Jersey, llew York 
and the state of Washington as wel l as San Diego County, Erie 
County (U.Y.). Dallas, llew York City and Indianapolis. The 
Package is available from the ADA, Division of Bar Services, 
750 llorth Lake Shore Drive, Chicago, Ill 60611. 

511Illinois Lawyer's Assistance Program Statement of 
Purpose, in Wolfson, supra note 507 at 20. 

512wolfson, supra _note 507 at 22. 

-114-



From the perspective of the national, state ancl local 
bar, the peer group -- interventi on models are pre(erable to 
disciplining attorneys and judges suffering from alcohol and 
other drug problems. The encouragement and fostering of 
these groups are therefore being recommended together with 
renewed attention to developing model disciplinary procedures 
to appropriately handle alcohol and other drug problems 
within the legal community. 

20. Attorney Discipline, Referra l and Treatment 

As the ADA considers effor t s regarding youth elcohot 
and drug abuse it does so with an awareness that the legal 
community itself is not immune to this disease which 
threatens the rest of the country. The legal community has 
not been satisfied with the mere awareness of this problem, 
but has already taken steps to identify, discipline, and 
treat those attorneys suffering from alcohol and other drug 
problems. Therefore, as attorneys focus on the problem of 
substance abuse among today's yout h, they do so attendant to 
the voice which says "Lawyer, heal thyself." 

The Advisory Commission addresses the bars' support of 
peer group programs for attorneys and judges suffering from 
alcohol and other drug problems sufra. It is unfortunate, 
however, that peer group support, ntervention and other 
voluntary programs cannot address all attorney substance 
abuse problems. Discipline in some intractable situations 
may be the only option to help the attorney and to protect 
the public. 

Even in the context of disc ipline, the issue of 
attorney substance abuse can be ra i sed In several different 
manners, each requiring different procedures and approaches. 
For example, cases occur in which attorneys are charged with 
professional misconduct,513 such as misappropriation of 

5l3~ People v. Luxford, 626 P.2d 675 (Colo. 1981). 
(attorney suspended from the Colorado Dar for a year for 
negotiating insufficient funds checks, and failing to repay 
loans extended to him by clients, Is given opportunity for 
reinstatement if within a year, he can demonstrate he has 
abstained from alcoholic beverages ); In re HcDonnell, 82 III 
2d 481, 413 N.E.2d 375 (1980) (attorney disbarred after 
conviction for conspiracy to transport stolen securities, and 
for failure to file tax returns, la reinstated upon meeting 
burden of proving to court he had overcome his alcohol 
dependency; Attorne Grievance Cor.u:iission of Mar land v. 
A I er, Hd 389,301 483A. 2d 56 ( 1984 See a 1 so Annot., I-lent a I 
orE11otional Disturbance As Defense to or 1-lttigation of 
(cont. on next page) 
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client's funcls, or keeping inadequate financial records and the 
attorney raises l1is chemical dependency as a mitigating factor 
in his defense. Though such 11iti9ating factors do not excuse 
violations of an attorney's professional responsibility, they 
are considerations in determining the nature and extent of the 
sanction to be imposed.514 

Another context for attorney substance abuse is in regard 
to professional incapacity. Currently, moat states possess 
rules governing attorney conduct which provide that attorneys 
may be placed on inactive status for incapacity not related to 
misconduct.5l5 Yet, these rules often fail to define 
incapacity, resulting in little, if any practical use.516 
Thus, several state bars are presently working to rewrite their 
rules governing incapacitated attorneys.517 

For example, a Florida Dar Legal Standards Commission 
submitted to the Florida Board of Governors a proposed 
modification to its impaired attorney proceedings rule.518 

5l3(cont.)Chargea Against Attorney in Disciplinary 
Proceeding, 26 A.L.R. 4th 995,1029 (1984) (lawyer guilty of 
misappropriation of funds and similar offenses suspended 
without prejudice to right to reapply conditioned on continued 
rehabilitation, supervision in financial matters and 
restitution). 

5l4ADA:DNA Lawyers Manual on Professional Conduct 101:3201. 

515Florida Dar Integration Rule 11.01(4) states: 

Whenever an attorney who has not been adjudged inco11petent, 
is incapable of practicing law because of physical or 
mental illness, incapacity or other infirmity, he may be 
placed upon an inactive list and shall refrain from the 
practice of law ••• 

5161Juller, Im aired Attorne Proceedin s - A Hew A roach to 
an Old Problem, 57 Fla. B.J. 34 1983 • ---

517see the proposed Model Rules of Lawyer Disciplinary 
Enfcrrcement, by the Standing Committee on Professional 
Discipline and the Center for Professional Responsibility. 
While these rules have not been approved by the House of 
Delegates, some jurisdictions researched have followed the 
1-todel Rules in regard to substance abuse. See, :-=-%f• ~istrict 
of Columbia, District Ct. Rule 4-4. See~ Pa. D sctplinary 
Enforcement Rule 30l(d), 301(3); Pressler s N.J. Rule of Gen. 
App., 1:20-9. 

51Bproposa1 to change Florida Dar Integration Rule 11.01(4). 
Out see Dunballurger, Dar Gra lea with lle11ber Dru and Alcohol 
Problems, 12 Fla. Dar Hews, I-lay 15, 1985 at 3. regard ng the 
rejection of proposal). 
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The ~•loriJu proposal ex1,l icitly st.utes, that where iln uccuse<l 
attorney is brouyht before" yrievance co111Dittee, anJ that 
committee has reasonable cause to believe that the attorney's 
ability to practice law and abide by the Code of Professional 
Responsibility has become impaired by reason of alcohol or drug 
use, the Committee may immediately hold proceedings to 
deter■ine whether the attorney is so impaired. •The purpose of 
the change ia to bring fully the problems of alcoholiam, drug 
uae, ( ••• and) other ■attera of impair■ent before the grievance 
comaittee early in the proceaa.519 

The Florida Impaired At.torney proceedinga can only be 
triggered through a coaplaint within the courae of the nor■al 
grievance procesa. Other atate bara provide that action may be 
taken abaent a for■al grievance.520 

Again, without endoraing any specific model diaciplinary 
rulea or propoaala, thia Coaaiaaion urgea the atate courta and 
bar authoritiea to develop and/or continue to develop 
diaciplinarl rulea regarding attorney alcohol or other drug 
probleaa.52 

519~ Huller, aupra note 510 at 35. 

520california Rules of Disciplinary Procedure, 644; See also 
ABA Center for Profeaaional Responaibility, Disciplinary 
ProceJureo in the United Statea at 33, queation 96 (1984) (30 
jurisdictions provide for auch proceedinga without grievance). 

521Another propooed set of model rules has recently been 
prepared by a committee chaireJ by Judge Phillip M. Saeta of 
the California Superior Court. See •Proposed Hodel Rule 
Relating to Discipline of Attorneya Impaired by Alcohol or 
other Drug Abuse.• 

Another aspect of the the problem of lawyer discipline and 
substance abuse is the problem of confidentiality of lawyer 
peer-group activities from the disciplinary process. Without 
such protection, the lawyer with an alcohol or other drug 
problem may be afraid to seek help voluntarily. Several states 
have already provided for such confidentiality. See, ~-, 
Kentucky Supreme Court Rule J.130 and 3.150 (noted in The 
Impaired Lawyer - Help in Kentucky, 10 Ky. Dench Dar, Jan. 1904 
at 14. Illinois Supreme Court Rule 4-lOl(f) (noted in Wolfson, 
supra note 507 at 20. See also Committee on Professional 
Ethtcs: Confidentiality of Communication to llember of 
Rehabilitation Committee, Opinion !lo. 531, N.Y. State Dar 
Assoc. ~thics Committee (no duty under DR-l-103A to report 
evidence obtained by Committee on Lawyer Alcoholism and Drug 
Abuse since the position of such a rehabilitative committee was 
analogous to that of an authority eapowered to act in such 
situation), N.Y.S. D.J., January, 1904 at 20. 
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CONCLUSION 

Adoption of this reco11mentlation by the ABA Uouse of 
Delegates would reaffirm and i11ple11~nt the commitment o f the 
American Bar Association to addressing our serious national 
crisis of youtla alcohol and drug problems. 

Respectfully submitted, 

J. David Ellwanger, Chairperson 
Section of Individual Rights 

and Reaponsibilities 
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APPENDIX A 

STATUS OF EFFORTS TO RAISE 
LEGAL DRINKING AGE TO 21 

D ~ 4} 

~ HAW=~() 
□ States that have or have passed 

i.1ts1atlon to restrict alcohol to 
those 21 orolcler 

• lesfslatlN ....... but not pt 
In effect 
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IIIIII] States conslderln1 lealslatlon to 
raise drlnklna •• to "21 

Source: National Hpay Traffic Safety Adm,n,slr•tion 
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APPENDIX C 

MICIIIOAN DEPARTMENT OF COl·U4ERCE 
LIQUOR CONTROL COMMISSION 

VENDOR REPRESENTATIVE AND SALESMAN RULES 
REGARDING PROl·IOTIOHS 
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DEPARTMENT or COftt£RC[ 

LIQUOR CONTaoL COMNISSION 

VENDOR R£PRCSEIITATIVE .\Ill> SALES-.AN RULES 

Filed with the Secretary of State on 
These rules t1te effect lS days after filing with the Secretary of 
State 

(By authority conferred on the liquor control c011111ission by section 7 
of Act No. 8 of the Public Acts of tht Extra Session of 1933, 1s 
1111nded, being §436.7 of the Michigan CQ111Piled Laws) 

R 436.1861 of the Hichig1n Ad•inlstr1tive Code. 1ppearing on page 
4539 of the 1979 Michigan Adllinistrat ive Code. is ai:iended to read as 
follows: 

R 436.1861 Pro■otions. 
Rule 51. *-nndor , ep1 ese11tati ,e met• sa~esMan _,. ~ those' 

tmrmts gt alcuhul le itquur app,u,ed IJy ~ ccwlsslun. ftrts llllY 
~ ttie 1IT!' vf' ttie -sp1riT -specttt order fora app, uwed bf ttie 'CUP' 
111-sriorr 1lfflt fflWpff ilotttn 1lfflt 'Cffl$';' 

(1) A BREWER. A VENDOR OF SPl!IITS, A IIINE HAKER, AN CllTSTAT£ SELLER 
OF BEE~. AN OUTSTATE SELLER OF Wl~E 0a A LICENSED WHOLESALER OF BEER OR 
WINE SIIALL NOT DO ANY OF THE FOLLOWl!i&: 

(A) PROMOTE THE SALE OF ANY ALCOHOLIC LIQUOR ON THE CAMPUS OF MY 2 
OR 4 YEAR COLLEGE OR UNIVERSITY LOC~Tt, IN THIS STATE. 

(8) S~ONSOR. CONTRIBUTE TO OR OT~,~~ISE IN ANY !1ANNER DEFRAY THE 
COST OF ANY EVENT, CONTEST, ACTIVITY Oil UltOERTAKING HELD ENTIRELY OR IN 
PART ON THE CAMPUS Of ANY 2 OR 4 Y~.\R COLLEGE OR UNIVERS(TY LOCATED IN 
THIS STATE. 

(C) SPONSOR. CONTR(BUTE TO DR OT~E~WlSE IN ANY MANNER DEFRAY THE 
COST OF ANY EVENT, CONTEST, ACTl~lTY ~ UNOERTAKl'IG ORGANIZED Oil 
OPERATEO BY ANY GROUP THE MAJORITY OF WHOSE MEMBERS ARE STUDENTS OF ANY 
2 DR 4 YEAR COLLEGE OR UNIVERSITY LOCATED IN THIS STATE. 

(2) A i311EWER, A VEIIOOR OF SPIRITS. A IIINE HAKER. AN CllTSTATE Sf.LLER 
OF BEER. AN OUTSTATE SELLER OF WINE 0a A LICENSED WHOLESALER OF IIEER OR 
WINE SHALL NOT HIRE OR CAUSE TO BE HnED ANY PERSON WHOSE DUTY OR 
RESPONSIBILITY IT JS TO PROt«>TE, MARKET OR ENCOURAGE THE USE, SALE OR 
CONSUMPTION OF ALCOHOLIC LIQUOR ON T'IE CAMPUS OF, OR BY THE STUDENTS Of 
ANY 2 oq 4 YEAR COLLEGE DR UNIVERSITY LOCATED IN THIS STATE. THIS RULE 
SHALL PIOT PROHIBIT A LICENSED WHOLESAL~~ OF 8EER OR WINE FROM "'KING A 
SALE OIi DELIVERY OF BEF.R DR WINE TO A LICENSEE LOCATED ON THE CAMPUS 
OF A 2 OR 4 YEAR COLLEGE OR UNIVERSITY. 

Nove■ber 19, 19B4 
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:Jnu(!r,1l l"l. for :11.1.t- i on F'or1a 

To Oc l\ppcnJe<I t.o R,:,por t.s ,, i t:b ::tccon11cri.la•. ions 

Mo. 

Sub111it:ting E·ntity Section of InJ.ivi,Jua t Right:s and Rc9ponsibil:itics 

Subr.iitted Oy J. DaviJ Et
0
twanger, Chairporson 

l. Sur.1r.1ary of Rccoomondat:ion( s) 

Tho recon11:1endat.ion package relating to youth ·atc;:ohol ·and ·lr ·ug 
problems incl"udcs the following proposals, 

1. Illegal Sates to llinors - To provide for increased penalties 
for sales of hard Jrugs or alcohol to minors. 

2. Juvenile Offender Treatment - To provide access to appropriate 
treatment for juvenile offenders wit.h alcohol or other drug 
prob toms. 

3. Revocation of Driver's License - To proviJe for co111plcte or 
partial revocation or suspension of the driver's licen9e of 
persons unJer the age of 21 upon conviction of an alcohol or 
drug related traffic offense. 

4. Youth Paraphernalia Law - To proviJe for federal legislation 
prohibiting interstate transport:ation or 9hipaent of drug 
paraphernalia to oinors. 

5. Ago 21 Drinking Laws - To provitle for uniform age _21 Ir inking 
laws. 

6. Forfeiture - To provide for increased use of er iminal 
forfeiture in dru<J convictions with revenues to be altocat:el 
for treatment of :routh with tlru9 problems. 

7. Surcharge - To provide for surcharge fines on all alcohol or 
other .lru9 violations to fund treatment for youth with alcohol 
and other drug problor.is. 

8. Dram Shop and llost Liability - To proviJe for increaso,l civil 
liability for persons selling or serving alcohol to youth. 

9. Alcohol Excise Taxes - To provido for incroaso,l alcohol oxciso 
taxes wit.lt revenues to bo allocated for treatment for youth. 

tO. Chil1 Custody an ,J Visitation - To provide for Jomostic 
relat. ions judges in child custody or visitation mat. ters to 
refer for evatuat:ion parents whoa t~1e judge has creJible 
ovi<lonce to suspect have alcohol and other Jrug problems. 

l L. Chi t ,I ,\bu:,c ,\n I :io ,Jtect. - To r>r•>Vi ,lc for s::o urt.s t:ho ,tu•.horitt 
t.o tre a t: ,~lcohnl and ilrug abuse as a cont.ribut. ing fact.or in 
child abuse an ,1 no'}loct. caso:i . 

12. Consent: t.o Treatment - To provi •lo prococluros authorizing !I 

mi nor to consent to treat:mont and for tho involver.1ont of 
parents, cour t.s, counso l and troatr.ien t profoss i ona ts in such 
consont procodures. · 

13. Di scrintination in Schools - To provide for equal treal'.!aent by 
schools and other public services of youth who seek treatment 
for alcohol or other Jrug probleas. 

14. Qualified Ir.imunity - To provide qualified civil ir.1111unity to 
teachers and school personnel for good faith reports of 
students suspected of alcohol or other drug involveaent. 

15. ttandated Insurance - To provide for mantlated health insurance 
coverage of alcohol and other drug treatment. 

16. lle ,lia Ads - To express concern over media pro'}rammlng which 
glanorizes alcohol use, to oppose alcohol atlvcrtising ,,hich is 
directed at youth and to encourage continued researeh on the 
effects of alcohol advertising on youth. 

17. t·larketing on College Campuses - To oppose alcohol marketing on 
college canpuses which are directed at _youth. 

t8. Legat Training on Alcohol an ,1 Other Drug Problems - To prooote 
training of lawyers, judges and court personnel on alcohol an,l 
other tlr ug problems . 

19. Legal Community Peer Group Support Programs - To provide 
support for legal community peer group support prograns for 
attorneys lfith alcohol or other tlrug problems. 

20. l\tt.orney Discipline - To encoura'Je bar role models an rl 
<lovetopnent of model Ji sciptinary rules relating to attorney 
alcohol and other drug problems. 

2. Approval by Submitting Ent. itz. 

This reconaendations was approve<l by the Council of the Section of 
In,livi<lual Rights and Responsibilities at its tlay 3-4, 1985 Spring 
lleeting in Boston, ttassachusetts. 

-2-

) 



• 
~ 

J. U..ck -~round. '(Proviou~ ~ub1aitision to t'_ho liou~c or relevant. 
Assoc1at:1on position.) 

The American Bar Associat:io11 has no prior rcco1J1l<!n..lat. ion relat:c.J t:o 
the issues involvc.J in the proposed recocu:iendation except as 
follows: 

l. Illegal 5a les to Iii nors - In February, 1')04, the Ilousc of 
Delegates adopted the A13A policy on "l-1andatory 1-hnimum Prison 
Sentences" which oppose<l such sentences for offenJers 
"including those convicteu of drug offenses." The present 
recocmendat.ion does not propose mandatory sentencing in any 
form, but only increased current maximun penalties for Jrug 
dealers to youth. Thus, there is no conflict with the earlier 
pol icy. 

2. Juvenile Offender Treatment: - In August, 1976, the House 
approved an "Alternate Dispositions" policy for the diversion 
of eligible defendents from the er iminal justice process. This 
recomaendation does not conflict with that policy. 

In February, 1974, the House also passed the "Drug Dependence 
Treatccnt and Rehabilitation Act• which provides for treat.r:1ent 
services for all drug-depen:lent persons within the criminal 
justice system 11ho desire treat:r.1ent and for whom treatr.1ent: is 
available. Both Acts are consistent with this recomr.1endation. 
In February, 1972, the !louse supported the "Alcoholism and 
Intoxication Treatment Act" which provides for treatcent of 
alcoholics and intoxicated persons instead of criminal 
penalties. 

4. Paraphernalia - In l'l73, !:he Ilouse of Delegates passed a 
recor.1r.1endat:ion regarding the discricinalization of t:he personal 
use or simple possession of r.1arijuana. This pr<!sent 
recommendation proposes legislation relating only to 
prohibiting ,lrug paraphernalia transport or shipocnt: t:o oinors 
through interstate comr.1erce. TI1us, there is no conflict or 
other position taken in t:h is recommen..lation 11i th regarJ to the 
car lier pol icy. 

20. Attorney Discipline - In 1979, the Ilousc of Delc9ates approve.J 
the St:andar..ls of Lawyer ~iscipline and Disability proposed by 
the Joint Comoittee on Professional Discipline of t:he Ap[)cllate 
JuJ9es' Conference and the Standing Coomittee on Professional 
Discipline. TI1ese 5tandar:ls, 11hich Jo not specifically a,1.Jress 
alcohol or other Jrug problems, were !:hen ar.1enucd by the !louse 
in 1902 anJ 1903. 

The 5t:an:lin<J Cor.1oi ttcc on Professional Di sci pl inc an.! t:hc 
Cent.er for Professional Respon3ibility has now proposed llo,lel 
Rules of Law/er Disciplinary 1::nforcemcnt. -,hich ,I\ ll b,> 
submitted for approval to t:he Ilouse of Delegates at the Annual 
rteeting in July, 1985. 

-3 -

4. ·hH.! ' l f :>r /\ct 1 1,r, :,t 'l'h~ tl !hi ct.·11VJ. 

'r 1,orc ui l l bu le 1Jislation at t:hc Fc.Jcral an.1 st:dtc level on .:it 
least: half oft.he issu"s co1Jprising this reconmcn..lation. Presently 
thcA8Adocsnothaveanypolicies11hich ,10ul•lallo11 it to testify 
on or advocate such legislation. 

5. St<1_tusof Le']islation. (If applicable) 

No Fe,leral or state legislation is pending in regard to the 
proposals within this recollll:lendation except as follows, 

4. Paraphernalia - The "llai l Order Drug Paraphernalia Control 
Act,• S. 713, was introduced on Harch 20, 1985 to the Senate 
Cocmittee on the Ju..liciary by Senator Pete Wilson (R., Cal, 
131 Cong. Rec. s. 3319 (dai Ly cd. 1-lar. 20, 1905). The bi 11 
prohibits interstate sales of drug paraphernalia regardless of 
the age of the purchaser. The present recoamendation, limited 
to minors, is consistent with the bill. 

5. l\ge 21 Drinking - To Jat.e ten etate■ are oonat..lorin<J 
legislation to establish age 21 drinking laws. The present 
recomaendation supports these proposals. 

8. Dram Shop and llost Liability - Several st.ates are present.Ly 
considering proposed anendttents to expand their Jr am shop/host 
liability statutes. The present recommendation is consistent 
with those proposals. 

9. Alcohol Excise Taxes - The state of Michigan has no" penJing a 
Petition Initiative submitted in 1984 by the llichi']an Citizens 
for Substance Abuse, to amend the ltichigan State Constitution 
to provide for dedication of 25 percent alcohol excise taxes to 
treatment programs. The present recomDenJation is consistent. 
with that proposed rule. 

12. Discrimination - Pending be fore the u. s. SupreDe Court is the 
case of Scanlon v. Atascadero State llospit:al, cert. <J_r.intc,1, 53 
U.S.L.W. 3403 (U.S. Novecber 27, l904)rNo. 84-lffi (argue•l 
I-larch 20, 1985), which involves the applicability to the st.at.es 
of Section 504 of the Rehabilitation Act of 1973, to schools 
and other public services funded or regulated by the st:ates as 
recoaoended here. 

14. llan,lated Insurance - There arc two consolidat:e,l ca'3es Je;ilin<J 
11i t. h mandated health insurance covera']c 0011 pend in<] before the 
U.S. Suprccc Court, lletropolitan Life Insurance Cor.,pany v. 
Comoon11catt.h of !lass., cert. ')r a nt.eJ, 105 S. Ct.. 320 (l'>O'l)(No. 
84-325) and At. I: • Generalv. Travellers Insurance Co., cert.. 
9rant:e'.!_, 103-S. Ct. 3563 1903 No. 84-356 consolidateJwith 
lletr o polit.in Life, ar9ue<l Feb. 26, 1')85). n,ese cases involve 
mandate,! coverage for mental health treatccnt. an:l wi tl 
presumably determine the lc9ality of man,latod coverage by the 
st:atei:i, • including alcohol :tn,l ,lrug treatr.1ent as recooo<!n ,leJ 
here. 
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l..6. 11e,Jia /Us - There i(I prcsP.ntly pcn·li11<J b e f o re t.he Co11,Jrcss, 
11.n. l?Ol, inl:r0<luce.J by :tep. llo.,.1r.J ,hclson (n., u•r), <:illlin<J 
for a st.udy of alcohol a ,]vertisi11g by t.hc Bureau of /\lcohol, 
Tobacco an ,l Fi rearms (DATF) with assist.ance froa ol:hcr 
<JOVernrnenl: agencies. The present recom:1c11clat. i on is co11sisl:ent 
with t'hat bill. 

l 7. Co _llege llarlteting - There is presently pending before l:he 
1-lichigan Liquor Control Commi:1sion a rule to ban promotion of 
alcoholic beverages on ltichigan college campuses. Tho present 
recommendation is consistent with that proposed rule. 

6. Financial In format ion. • ( Est iaat.e of funcls requireu, if any.) 

None. 

7. Conflict of Interest. (If applicable) 

None. 

o. Referrals. 

A copy of th is report with the recomaon<lation has been sent to the 
chairs of each of the /\BA' s aeaber sections and Jivisions. To 
facilitate cooruination and cooperation and an opportunity to 
conaent, sovera l advance copies of drafts were also circulated 
within the past months to various interested comoiU.ees. A copy 
has also been sent to the direct.ors for the ABA Division of 
Comnunications, Governaental Affairs Group, Public Services Group 
and Professional Services Group. 

9. Contact Person. (Prior to neoting) 

David G. Evans 
Chairperson 
I.R. &. R. Conmittee on Alcoholism ancl Drug Law Reform 
129 East. Iianover Street, CN-362 
Trenton, NJ 00625 
(609)292-0947 

10. Contact Person (Who will present the report to the llouse) 

ltartha Barnett, Section Delegate 
P.O. Drawer 810 
Tallahassee, PL 32302 
(904)224-7000 

l242j 
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AMERICAN BAR ASSOCIATION 

SECTION OF INDIVIDUAL RIGHTS AND RESPONSIBILITIES 

RECOMMENDATION 

BE IT RESOLVED that the American Bar Association recommends 
that policies regarding youth alcohol and drug problems 
include: prevention, education, treatment; criminal law 
reforms; and strategies for raising the necessary fiscal 
resources attendent to such policies. Accordingly, the 
American Bar Association recommends that: 

.~<raphernalia Law 

Federal legislation be enacted to make it unlawful to 
1) transport or ship drug paraphernalia to minors by 
mail through the United States Postal Service or 2) 
transport or ship to minors in interstate commerce 
drug paraphernalia as defined in the Model Drug 
Paraphernalia Act. 

Forfeiture 

(a) State and federal [civil and] criminal forfeiture 
provisions should be increased as avenues for 
curtailing drug trafficking. 

(b) A significant portion of the revenues produced by 
civil and criminal forfeiture provisions should be 
specifically allocated to supplement alcohol and other 
drug abuse enforcement, prevention, intervention, 
treatment and research programs, especially for youth. 

f _y. Surcharge 

States should enact legislation providing for 
surcharge fines on all persons convicted of violations 
of the controlled substances and alcohol codes, to be 
used to supplement funding for prevention, 
intervention, treatment, and research on alcohol and 
other drug problems, especially for youth. 



, . Illegal Sales to Minors 

Criminal penalties for persons convicted of selling 
alcohol or other drugs to youth should be increased 
over current penalties for violations involving such 
sales to adults. 

~ Juvenile Offender Treatment 

When a juvenile offender is answerable within the 
juvenile justice system and has been evaluated and 
found to have alcohol and/or other drug abuse 
problems, any disposition of the case should include 
treatment. Any such juvenile must be given access to 
appropriate alcohol and/or drug treatment if detained 
pending trial. 

:J/· Revocation of Driver's License 

All states enact legislation authorizing [providing] a 
'ud e to com letel or artiall sus end or revoke 
for the complete or partial revocation of the 

driver's license of persons under the age of 21 upon 
conviction of an alcohol or drug related offense or 
upon refusal to submit to substance testing under 
existing state implied consent laws. 

,~ Alcohol Excise Taxes 

Federal and state excise tax rates on alcohol be . 
increased and that the tax on alcohol be uniform ' 
according to alcohol content. A significant portion 
of such increased tax revenues should be allocated to 
supplement existing funds for the prevention, 
intervention, treatment, and research on alcohol and 
other drug problems, especially for youth. 
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✓• Child Custody and Visitation ,o 
Judges handling domestic relations cases should, 
exercise authority to require, in order to promote 
best interest of the child, the evaluation by 
appropriate alcohol or other drug treatment 
professionals, parents whom the judge has credible 
evidence to suspect have [reasonably suspected of] 
alcohol and other drug abuse problems, whenever 
[before] decisions affecting custody and visitation 
rights are made. 

Child Abuse & Neglect 

the 

(a) The [state legislatures and] courts should recognize 
that parental or guardian alcohol and drug abuse is a 
frequent contributing factor in child abuse and 
neglect incidents, and existing neglect and other 
child protection laws should be utilized [or amended] 
to assist families in dealing with alcohol and other 
drug abuse. 

(b) Where existing child abuse and neglect laws do not 
enable the courts to deal with incidents in which 
alcohol and drug abuse are factors, these laws should 
be amended to provide such authority. 

JV-"' Consent to Treatment 

l.._.., 
In order to facilitate treatment of youth with alcohol 
and other drug problems and to remove any barriers to 
such treatment: 

1) States should enact statutes authorizing a minor 
to consent to any non-custodial, non-invasive 
treatment. 

2) States should enact statutes permitting a minor 
to obtain voluntarily custodial or invasive 
treatment at a state licensed facility, even if 
the parents after being notified fail to, or do 
not consent to such treatment programs, provided 
that in the absence of such consent, within 48 
hours, that qualified counsel is appointed for 
the juvenile, that parents have the right to 
participate, and that an appropriate alcohol or 
other drug treatment professional promptly 
evaluates the juvenile and the proposed plan of 
treatment and that an appropriate judicial body 
reviews the treatment plan for the juvenile. 
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Discrimination in Schools 

{a) School systems and other public providers of services 
to youth should not discriminate against a youth 
because he/she seeks treatment for alcohol or other 
drug problems. 

{b) States should enact legislation as necessary to 
prevent such discrimination. 

l J-': Qualified [Privilege] Immunity 

J'1 {a) State and federal legislation should grant to teachers 
and other educational personnel, immunity [qualified 
privilege] in respect of civil liability [for libel, 
slander and malicious abuse of process], where they, 
in good faith and for reasonable cause, report in 
confidence to the proper school personnel [authority] 
the suspected abuse, possession or sale of drugs or 
alcohol by a student on school property. 

~✓-Mandated Insurance 

I ') 
All laws that provide and regulate private and public 
health insurance should mandate adequate and 
reasonable coverage for treatment of alcohol and other 
drug problems, in freestanding and hospital-based, 
in-patient and out-patient, public and private 
programs, especially for youth. 

<{ ~ Dram Shop and Host Liability 

States should enact statutes to establish civil 
liability of persons who negligently sell or serve 
alcoholic beverages to a customer {guest) or guest 
{customer) whom the server knows or should know to be 
under the legal age [where that person], when, that 
customer or guest, as the result thereof, becom~ 
intoxicated and injures himself, a third person, or 
such third person's property. 
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' Age 21 Drinking Laws 

~ ) 

(b) 

All states, territories and the Department of Defense 
should adopt 21 years as the minimum legal age for the 
purchase and public possession of all alcoholic 
beverages. 

Federal legislation be supported to provide 
significant fiscal incentives for each state to enact 
and/or maintain a law establishing 21 years as the 
minimum legal age of purchase. 

16. Media Ads 

Uhe ABA opposes media programming or advertising which 
glamorizes or promotes the use of alcohol or other 
drugs by youth or media programming which fails to 
portray accurately to youth the effects of alcohol 
and other drugs. Accordingly, appropriate entities 
should take and continue to take actions and further 
research aimed at limiting the effects which alcohol 
advertising, or media programming has upon the 
acceptance and use of alcohol and other drugs by youth J 

Concern be ex ressed over media · which 
glamorizes or promotes the use 
youth, and opposes advertising 

r dru~s by 

directed at youth. 

Appropriate entities are encouraged to continue 
research and other efforts to limit the effect which 
media programming or advertising has upon the use of 
alcohol or other drugs by youth. 

17. Marketing on College Campuses 

Alcohol [advertising and] marketing strategies for 
college campuses be opposed that promote or tend to 
promote [either the heavy use of alcohol or] the use 
of alcohol by [underage] youth and encourages 
government action, if necessary, to permit cooperative 
activity toward ending these practices. 
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11:,J\.SE ~"1Jtu~ ,- ~•~ ,,1er-
1a. Caali Lion:, , CommunLtv. an ¥'&i veliient 

(a) The ABA, the local bar associations, and the legal 
profession should: 

1). Provide through continuing legal education 
programs and other appropriate vehicles extensive 
curricula on alcohol and drug abuse education. 
Additional training should be given in order to 
properly identify, evaluate, counsel and refer 
young clients with alcohol and drug problems. 

2) Appropriate justice system personnel, including 
lawyers, should be trained and educated in order 
for juvenile justice programs to be effective in 
understanding the role alcohol and other drug 
abuse by the offender and/or his family have in 
either delinquent conduct or status offenses. 

3) Develop for judges and lawyers handling juvenile 
and domestic relations cases resources to 
increase awareness and intensify training and 
technical assistance efforts on alcohol and 
substance abuse issues. Resources should be 
developed to replicate these programs which are 
operating successfully within the nation's 
juvenile and family courts and communities. 

19. Legal Community Peer Group Support Programs 

State courts and bar authorities should establish and 
support peer support programs for attorneys suffering 
or recovering from alcohol or other drug abuse. 

20. Attorney Discipline 

(a) The legal profession, recognizing that lawyers often 
play leadership roles in the community and therefore 
serve as role models for youth, should provide 
leadership in dealing with substance abuse by caring 
for its members who suffer from alcohol and other drug 
problems, by use of appropriate disciplinary 
procedures and by providing examples of life styles 
without abuse of alcohol and other drugs. 

(b) The state court and bar disciplinary authorities 
should place a high priority on the adoption of 
appropriate model disciplinary rules regarding 
attorney abuse of alcohol and other drugs. 
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May 6, 1985 

ABA ADVISORY COMMISSION ON YOUTH ALCOHOL AND DRUG PROBLEMS 

Evening meeting to review draft recommendations passed by Council 
of Individual Rights and Responsibilities. All recommendations 
passed with exception of alternative beverages at ABA functions. 
It was the council's opinion that alternative beverages were 
already available at ABA functions and that the recommendation 
could detract from other more important recommendations. 

Burch, Wootton, and I raised vigorous objections to recommendation 
#4 on paraphernalia law as revised by the drafting committee and 
approved by the IR&R council. The recommendation could be interpreted 
to limit the law to minors. Under the rules the wording as 
approved by the Council can not be changed. After considerable 
discussion it was agreed that the report language would express 
the Commission's support for paraphernalia laws for minors and 
adults, but clarifying that the scope of the Commission was limited 
to youth and therefore the recommendation is limited to minors. 

The next meeting of the committee is Thurs May 16 at 6:30 PM at 
ABA Wash office 18th and M. 

Attendees: Burch, Wootton, Toups, Butynski, Teller, Raikin, 
Lacova~a,Centifanti and Healy. 

Contact: Ellen Teller 
{ 202) 331-2278 .1 

DURRIN FILMS-- 'KEVIN$ STORY' 

Ginny Durrin telephoned as follow up on previous conversation 
with Gail Healy. She had sent a video copy of the film for 
Gail's review. Durrin is looking for assistance and Office 
backing for distribution and marketing of film. I agreed to view 
the film but did not agree to Office support of any kind for the 
film. Copy of the film is supposed to be in the Off ice if not 
Durrin will forward copy. 

Contact: Ginny Durrin 
{202) 387-6700 



[American Bar Association Alternative Beverages] 

(a) [At all ABA programs, conferences and meetings where 
alcoholic beverages are served, non-alcoholic 
beverages should also be provided for the 
participants.] 

1226j 
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