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7 2988 FenEral. OFFicE BuiLDING . SMALL BUSINESS
9188 AVENUE . . INDIAN AFFAIRS
SEATTLE, WASHINGTON 98174 -
(206) u,z-sus
WANI: orrick:
770 U.S. CounT House
W. 920 RIVERSIDE-AVENUE AugUSt 19, 1982
SPOKANE, WASHINGTON 98201
(509) 436-5818 l

Dear Colléague:

On August 18th I introduced a bill which would require
classifications based on gender, created by the United States -
or by any State, to be subjected to the same level of judi-
cial scrutiny as classifications based on race. The purpose
of this bill is to grant some immediate relief to those
Americans who suffer the economic and social burdens of the
many state and federal 1aws which discriminate on the basis
of gender.

As I said in my floor statement, which is enclosed, I
believe achieving equality of rights under law, regardless
of sex, is so imperative that I am not willing to forego
consideration of any measure which will contribute to that
achievement. At the same time, however, those of us who
believe this guarantee should be expressly stated in the
Constitution must continue to work toward our goal. I have
introduced this proposal at this time, in order to allow in-
terested groups and individuals adequate opportunity to consider
the merits of such a proposal and to provide me with sufficient
feedback so that I will be in a position to urge the Senate's
consideration of this measure early in the 98th Congress.

While I am not now actively seeking cosponsors, I will,
of course, include any who do wish to cosponsor, and I would
‘appreciate your comments and/or questions. If you have either,
. please have your staff contact Marianne McGettigan, of my
staff, at 4-2621.

Sincerely,

LADE GORTON

SG:mmv
Enclosure
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Senate

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. GORTON (for himself,
Mr. Boscewitz and Mr.
RUDMAN):

S. 2851. A bill relating to compelling
governmental interests; to the Com-
mittee on the Judiciary.

COMPELLING GOVERNMENTAL INTERESTS IN

RELATION TO SEXUAL DISCRIMINATION

Mr. GORTON. Madam President,
like many of my colleagues and a ma-
jority of Americans, I am disappointed
that the equal rights amendment is
not now a part of the Constitution of
the United States; and I pledge my
full support to a renewed ERA effort.

The notion that equality of rights
under law, regardless of sex, however,
is not merely a fundamental principle
which ought to be in the Constitution,
it is a matter of grave economic and
social consequence for millions of
Americans. I am not prepared, there-
fore, to forego consideration of other
means by which to achieve the sub-
stance of the equal rights amendment
simply because we have not yet suc-
ceeded in reaching our final goal of
guaranteeing that substance through
a constitutional amendment. To
forego such alternatives during our
quest for that goal would seem to me
to admit that the attainment of the
substance of the equal rights amend-
ment was something less than impera-
tive. That is a proposition which I
cannot accept.

The statutory proposal which I am
introducing today, therefore, requires
that classifications based on sex, both
de jure and de facto, created by the
United States or by any State, be sub-
jected to the same level of judicial
scrutiny as classifications "based on
race. At the present time, the Su-
preme Court will uphold a racial clas-
sification only if it is necessary to
achieve a compelling governmental in-

I must stress that this proposal does
not involve any question of court juris-
diction nor does it seek to substitute
Congress view of what the equal pro-
-tection clause requires for that of the
‘Court. It is intended to be remedial
only, making certain actions of the
.States and the Federal Government il-
‘legal, even though they are not uncon-
stitutional. Congress can prohibit such
actions by the States if it determines
that such actions, while not unconsti-
tutional, nonetheless tend to perpetu-
ate the effects of past sex discrimina-
tion. I am convinced that the facts will
support such a finding. | .

I have heard much discussion among
my colleagues of possible statutory ap-.
proaches toward providing greater
rights for all persons regardless of sex.
Such proposals, as far as I can deter-
mine, have all dealt with specific sub-
jects, such as insurance and pension
reform. The bill I am introducing
today paints with a broader brush
than these other measures in that it
can be the basis for invalidating exist-
ing discriminatory statutes and pre-
venting legislatures from enacting ad-
ditional discriminatory statutes in the
future. It may well be, however, that it
will still be necessary for Congress to
consider subject-specific legislation to
complement this bill.

Due to the limited time remaining in
this session, it is obvious that I am not
introducing this bill with the intention
of actively pursuing its passage in this
Congress. Moreover, because of the
somewhat unique approach taken in
the bill, I cannot and do not expect an
immediate response to it from those
groups which have worked so diligent-
ly for the ratification of the equal
rights amendment. I appreciate the
fact that in the next several months
these groups, as well as the Congress,

terest. A classification based on sex,, must give due consideration to a vari-

however, will be upheld if it serves an
important governmental interest and

is substantially related to the achieve-

ment of that interest, a less difficult
stondard 1o meet.

ety of approaches and remedies. I

' hope, however, that by introducing

the bill at this time it will be included
in anv such discussion and that I will
receive sufficient feedback on it in the
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coming months to be able to urge its
consideration by the Senate early in
the 98th Congress.

I trust that those reviewing this pro-
posal will do so with open minds and
give serious thought to the utility of
such a measure as a method of dealing
promptly with the current denial of
economic and social rights to so many
Americans.

Madam President, I ask unanimous
consent that the bill be printed in the
RECORD. )

There being no objection, the bill
was ordered to be printed in the
RECORD, as follows:

S. 2851

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled,

PURPOSE AND FINDINGS

Sec. 1. (a) Congress finds and declares
that—

(1) classifications based on sex have often
resulted in individuals being relegated to an
inferior legal status without regard to indi-
vidual capability, worth or need; and,

(2) classifications based on sex which are
not necessary to achieve a compelling gov-
ernmental interest tend to perpetuate the
effects of past sex discrimination; and,

(3) classifications based on sex are inher-
ently invidious and suspect.

(b) In light of the findings contained in
this section and in order to secure the equal
protection of the laws for all persons re-
gardless of sex, Congress, pursuant to the

_necessary and proper clause of article I of
the Constitution of the United States, and
pursuant to section 5 of the fourteenth
amendment to the Constitution of the
United States, enacts this Act.
CLASSIFICATIONS BASED ON SEX

Skec. 2. (a) Each person has the right to be
free from any classification based on sex
and made by the United States unless such
classification is necessary to achieve a com-
pelling interest of the United States.

(b) No State shall make a classification
based on sex unless such classification is
necessary to achieve a compelling interest
of the State. )

(¢) Every person who, under color of any
Federal or State law, subjects, or causes to
be subjected, any citizen of the United

States or any other person within the juris-.

diction thereof to a classification based on
sex which is not necessary to achieve a com-
pelling governmental interest shall be liable
to the person injured in an action at law,
suit in equity, or other proper proceedings
for redress.

RELIEF

SkEc. 3. (a) Any person aggrieved by a viola-
-tion of this Act may bring a civil action in

the appropriate district court of the United
States for such legal and equitable relief as
may be appropriate: Provided, That, no
cause of action for damagers may arise
under this Act until one year after the date
of enactment of this Act.

(b) The Attorney General may bring an
action for declaratory or injunctive relief in
any appropriate case in which the Attorney
General determines that the rights of per-
sons aggrieved under this Act will be served
by bringing such action.

DEFINITIONS

SEc. 4. (a) The term “State” as used in
this Act includes each of the several States,
any Commonwealth or territory of the
United States, and any political subdivision
thereof. '

(b) The term ““law’” as used in this Act in-
cludes any statute, ordinance, rule, regula-
tion or the administration thereof, or any
custom or usage.

(c) The term ‘‘classification based on sex”
as used in this Act includes any de jure,
gender-based classification and any law of
the United States or of any State which has
a disparate impact on individuals of differ-
ent gender who are otherwise similarly situ-
ated

' APPLICATION

Sec. 5. (a) If any provisions of this Act or
the application of this Act to any person or

Icircumstance is judicially determined to be

"invalid, the remainder of the Act or the ap-
plication of such provision to other persons

or circumstances shall not be affected by,

such determination. :
(b) This Act shall supersede any inconsist-
ent provision of Federal law. :

v
i}
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MEMORANDUM

THE WHITE HOUSE
WASHINGTON

February 22, 1983

FOR: MIKE UHLMANN
FROM: JUDY JOHNSTON

SUBJECT: Attached Correspondence

Attached is a letter to the President from Representative
Kramer et al regarding H.J. Res. 1 and the Administration's
alternative.

Ken Duberstein has forwarded the letter to OPD for preparaticon
of a draft reply Please note that the President has

expressed interest in the proposal so our action should

not get buried.

May I please have a draft reply for Ken Duberstein's
signature by COB 2/28.

Thanks.

cc: Emily Rock
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February 15, 1983

Dear Ken:

On behalf of the President, I would like to thank you for
the recent letter which you cosigned with your colleagues
regarding your legislative alternative to H.J. Res. 1,
dealing with the ERA.

The President was pleased to hear from you on this matter,
and I assure you that we will be taking a close look at
your proposal. We look forward to working with you on this
very important issue.

With best wishes,

Sincerely,

Kenneth M. Duberstein
Assistant to the President

The Honorable Ken Kramer
House of Representatives
wWashington, D.C. 20515

KMD/CMP/sy6-KMD2
cCc: w/gopy o inc., Emily Rock - for DRAFT response
un7gopy of inc., Dee Jepsen - FYI
(PLEASE NOTE: On the President's Log of Congressional Mail,
the President indicated that we should look into this proposal.)

WH RECORDS MANAGEMENT HAS RETAINED ORIG. INC.



Congress of the Wnited States
PHouse of Representatives
Washington, B.C. 20515

February 1, 1983

Le
N
(8 )
()
ro
-~J

The President
The White House
Washington, D.C. 20500

Dear Mr. President:

As you know, your Administration and Republicans on the Hill have been unfairly
branded as being anti-women. Certainly this is not the case, as demonstrated by
your recent appointment of women to the Cabinet. Nevertheless, we can expect this
argument to be renewed when the House takes up the Equal Rights Amendment.

Moreover, we can expect Members who support ERA to be much more vocal on this
issue than in previous Congresses. "Tip" 0'Neill and others have already vowed
to make ERA a top legislative priority during the 98th Congress. To this end,
ERA has been designated as H.J.Res.l,.

Today, we have just introduced a bill which is similar to one sponsored by
Congressman Kramer during the 97th Congress. This legislation would, under the
equal protection clause of the 14th Amendment, make sex a “suspect classification"
in order to "establish a uniform nationwide standard governing classifications
based on gender." The bill applies to federal, state, and Tocal governments by
prohibiting any government from making or enforcing by law a classification based
upon gender unless such classification is "necessary to achieve a compelling
government interest and is the least burdensome alternative possible.” Under the
bill, the President or Congress would have the power to declare that a compelling
interest exists which is the least burdensome alternative in classifications
relating to national defense. This will allow for the appropriate handling of
issues relating to women in combat and the draft.

The question arises whether Congress has the constitutional power to enact

such a bill. According to a September 27, 1982, Congressional Research Service
analysis, the basis of Congress' authority to enact such legislation is rooted
in both Article I of the Constitution, the "necessary and proper clause," and,
with respect to state action, Section 5 of the 14th Amendment to the
Constitution which gives Congress the authority to enforce its provisions by
"appropriate" legislation. Importantly, there is precedent for upholding

such constitutional power.

In 1966, the City of Rome, Georgia, instituted electoral changes such as
annexing outlying areas and requiring a majority instead of a plurality vote
for members of the city commission. Under the Voting Rights Act of 1965, which
was enacted by Congress pursuant to the enforcement provision of the 15th
Amendment, Rome could not promulgate electoral changes unless they were
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approved by the attorney general. The attorney general and lower federal
courts disapproved Rome's electoral changes because such changes would, in
effect, dilute black voting strength and thus were discriminatory.

In City of Rome v. the United States, 446 U.S. 156 (1980), the Supreme Court
upheld the constitutionality of the Voting Rights Act and stated that the

act's ban on electoral changes that were discriminatory was in effect an
appropriate method of promoting 15th Amendment purposes. Thus, the court found
that Congress had acted within its power to enforce the 15th Amendment. The
14th Amendment enforcement provision, which is the basis for the applicability
of this bill to state and local government, is similar to that in the 15th

; Amendment.

The 97th Congress passed the Voting Rights Act extention, again pursuant to
the enforcement provision of the 15th Amendment. Senate Judiciary Committee
Report No. 97-417 states that the extention "is a clearly constitutional
exercise of congressional power under Article I and the 14th and 15th Amend-
ments. By now the breadth of congressional power to enforce these provisions
is hornbook law..."

In July 1982, the Supreme Court decided another landmark case in Mississippi
University for Women v. Hogan, 102 S.CT. 3331 (1982). The case involved a male
student who was denied admission to a state-supported professional nursing
school solely because of his sex. The university contended that such action
was lawful in 1ight of a Mississippi state anti-discrimination statute which
contained a provision exempting "any public institution of undergraduate higher
education which is an institution that traditionally and continually from its
establishment has had a policy of admitting only students of one sex..."
Justice 0'Connor delivered the Court's opinion that the university violated the
male student's constitutional right to equal protection of the law under the
14th Amendment by refusing to admit him to the university's nursing school. The
court stated that a statute or policy that classifies individuals on the basis
of sex can be justified only if the classification "serves important govern-
mental objectives" and is "substantially related to the achievement of those
objectives.”

.. The decision in Mississippi is especially noteworthy. Prior to 1971, the
Supreme Court did not use the equal protection clause of the 14th Amendment

in sex-discrimination cases. Since 1971, while the Supreme Court has been
using the equal protection clause in such cases, it has not applied the
rigorous test of "strict scrutiny" which it applies to race and national origin
cases. The decision in Mississippi implies that the court is moving closer to
the test of strict scrutiny that is mandated in the bill.

In closing, we feel the bill would successfully address the issue of sex discrimi-
nation without risking the unintended consequences of a constitutional amendment
which reads in absolute terms. Thus, it constitutes a viable alternative. Your
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support would not only enhance its chances of passage, but would also demonstrate
that the Administration is serious in advancing, guaranteeing, and promoting equal
rights for women.

We look forward to your comments.

Sincere]y,
v - éw
/ Ken Kramer mas J B]1 e
| u‘l‘ \\\0‘) /‘—"’7 ’T “L’

"F. (sunla—?7

George Hansen

.h
W d 0\
Tom Lewis . John J Duncan
-, \A&j LY ’ -
{

2% De(?y)Smﬁth G. William Whitehurst




