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(3) where tt attorney's fees or costs have been previously
paid or assumed and the party seeks reimbursement of such
attorney's fees or costs, a statement under oath by the
party establishing that the attorney's fees or costs would
not have been incurred but for the participation by the
party in the litigation or adversary adjudication for

which the award is sought; and

(4) such other information as may be required by law.

(b) A party who intends to seek an award of attorney's fees or
costs against the United States or any agency or any

official of the United States acting in his or her official
capacity shall provide to the United States, agency or
official, and to the court or adjudicative officer of an
agency, a report which shall include the information in
subsection (a) of this Section within one year after the

action was initiated and annually thereafter.

(c) No award of attorney's fees, or other costs, may be made

against the United States or any agency or any official of the









in part in the discretion of the court or adjudicative
fficer, if the prevailing party during the course of the
proceedings engaged in conduc which unduly and unreasonably

protracted the final resolution of the controversy.

Sec. 9. Notwithstanding any other provision of law, no award
of attorney's fees or other costs in any litigation or
adversary adjudication concerning the payment of attorney's
fees or costs shall be made against the United States or any
agency or any official of the United States acting in his or
her official capacity unless the court or adjudicative officer
of an agency finds that the United States was unreasonable in
the position it took in court or before the adjudicative

officer concerning such payment of attorney's fees or costs.

Sec. 10. The Comptroller General of the United States shall
submit annually on April 1 of each year a report to the
President and the Congress on the amount of attorney's fees
and other costs awarded against the United States, or
agencies and officials of the United States acting in their
official capacities awarded in litigation and adversary
adjudications during the preceding fiscal year. The reports

shall describe the number, nature, and amount of the awards,






Section by Section Analysis

Section 2 will preclude awards of attorney's fees against the
Uni :d@ States u! ess the party seeking the award ultimately
prevailed on the merits of the controversy. Section 2 further
provides that awards of attorney's fees may be made only for work
performed on activities or issues upon which the party prevails and
only if the activities and issues were necessary to the resolution
of the controversy. Section 2 also provides that a court or

)
adjudicative officer may not determine any right of payment of
attorney's fees until a final judgment has been entered in the case

or until the time in which to appeal the case has expired whichever

is later.

Section 3 establishes a maximum hourly rate for attorney fee awards
under certain fee shifting statutes. Awards will be limited to the
lower of two amounts calculated as follows: (1) the actual direct
cost to the party; or (2) an hourly rate calculated on the basis of
the highest hourly pay rate plus benefits payable to government
attorneys in the Civil Service, plus reasonable overhead expenses.
Such overhead expenses, however, shall not exceed 50% of the total
of the calculated hourly rate plus benefits. (Under the current
pay scale the calculated hourly rate under this formula is $53.16.)
Awards under the Equal Access to Justice Act are exemg;ed from this

fee cap.









[€s]

ic- 5 requires that any award of .ttorney's fees or costs

. ainst the "1ited States must bear a reasonable relation to the
resu achieved in the proceeding. Section 5 also directs a court
or adjudicative officer not to award attorney's fees‘and costs if
the court or adjudicative officer determines that special
circumstances make such an award unjust.

Section & provides that in any litigation or adversary adjudication
in which money is part of the final judgment or final agency order
the United States will be required to pay attorney's fees.only to
the extent that such attorney's fees (computed in accordance with

Section 3) exceed 25% of the judgment or final agency order.

Section 7 disallows awards of attorney's fees or other costs
against the United States to any corporation, association, or
organization or their grantees, or to any party represented by such
an entity, whose primary purpose is to provide legal services and
whose legal services in the controversy were funded in whole or
part by a grant or appropriation by the United States for the

purpose of legal services.

Section 8 directs a court or adjudicative officer to reduce awards
of attorney's fees and costs against the United States or to deny

such awards in instances in which the court or adjudicative officer




















































































EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

July 25, 1983

MEMORANDUM .

TO: Edwin Meese, III
FROM: Joseph R. Wright, Jr.
SUBJECT: Attorney Fee Reform Legislation

A. Background

1. Justice and OMB have developed an attorney's fee bill which.
comprehensively reforms statutory compensation, of attorneys who
litigate against the government in both civil and -criminal
proceedings. The bill sets standards for civil litigation
awards, including a $75 per hour cap in response to current
judicial abuses which often have resulted in awards to attorneys
of $100 to $200 per hour and. higher. (Other abuses -~ e.g.,
current fee awards disproportionate to actual recoveries — are
also dealt with.) Further, the bill also dolbles the hourly
compensation rates (to $60 per hour for in court work) and the
per case ceilings (e.g., to $2000 for felonies) paid to attorneys
who represent indigent criminal defendants under the Crimimal
Justice Act (CJA). The CJA rates have not been amended since
1970.

2. Congressman Kastenmeier has recently held hearings an ;.
subcommittee may be moving quickly on a Judicial Conferen
proposal to amend the CJA. The Rastenmeier bill grants autkbority
to the Conference to determine hourly rates, and substantially
increases the per case ceilings; e.g., for felony cases the
current $1000 ceiling will be raised to $10,000.

3. Justice, Interior, OMB and OPD agree on the following:

o The Administration bill is moderate in its terms, and
a needed reform.

o The Rastenmeier bill should be opposed since it only
amends CJA rates and, if enacted, could foreclose the
comprehensive fee reform we believe to be necessary.
(The Kastenmeier bill 1is also objectionable as to CJa
fees alone; it fixes unduly generous fee standards aad
provides blanket authority to the Judicial Conferenca
to fix them.)



B.

The sole issue for resolution is one of strategy.

o A strong public case can be made for comprehensive fee
reform by citing current abuses and tne growing
industry of attorneys capitalizing on civil fee
awards.

o A broad range of groups are likely to support the
Administration bill: Republican and Democratic State
Attorneys General, business and taxpayer groups. All
agree that consultation with potential supporters
should begin immediately.

o Following such consultation, all agree we should
consult with bar and "public interest™ groups to
explain our position and possibly reduce the level of
opposition.

Issue for Resolution ) . .

The options

are to send up a bill and seek legislative hearings, or send no
bill and seek oversight hearings.

C.

Decision Options

P 03 - - ‘ 3 > d
Advantages of Administration bill/legislative hearings option:

o Justice believes our bill can clear the Senate
Judiciary Committee and reach the floor.

o0 Will be a strong statement that legislation is needed
and will provide specific mechanisms with which to
deal with abuses and present our position.

0 Will avoid misrepresentation of -Administration
position, a real concern if no bill is sent up; the
present bill is more generous than prior,
well-circulated drafts.

O Will provide a specific alternative to the Kastenmeier
bill.

Advantages of no bill/oversight hearings option:

o Will allow opportunity to focus on abuses without the
possible burden of defending specific provisions of a
bill.



cC:

o Could increase flexibility to change the bill inflight

of unanticipated circumstances.

If no bill is sent up, may be seen as signal that

Administration not serious about matter or no need to

worry about bill this session; hence, lesser degree of

opposition from "public interest", civil rights groups.
Decisions

Preliminary Action

Move forward by contacting potential supporters, followed by
consultation with bar and "public interest™ groups.
[All parties agree.].

Yes No

‘Action re Bill .

Submit Administration bill and seek
legislative hearings. ([Justice,
Interior, OMB and OPD recommendation.]; or

Do not submit bill at this time seek
oversight hearings. {[Legislative _
Affairs recommendation.] .

William French Smith
James Watt

Ed Harper

Nancy Risgue

Jim Cicconi



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

MEMORANDUM August 8, 1983
ToO: Ken Cribb -
From: Mike HorowitzHll

Subject: Attorney Fee Reform Bill

Attached is a copy of a resolution receﬁtly passad by the
Southern Legislative Conference which was forwarded to me by the
National Association of Attorneys General ["NAAG"]. As you know,

NAAG supports our proposal and hopes that w2 will get moving with
it.

As you may remember, there is a Wright to Meese decision memo
setting forth a fairly complete consensus to send up the current
draft bill. We, and Justice, await Ed”s decision. 1If the
OMB-0OPD-Justice-Interior vecommendation is endorsed, Justice can
begin lining up support during the recess for the bill.



10. FISCAL IMPACT OF ATTORNEYS FEES. -

-

WHEREAS, the present law allowing the award of attorney fees in suits
against the States has encouraged and propagated such lawsuits; and

WHEREAS, such awards have resulted in a significant fiscal impact on
these States; and vl

WHEREAS, awards of a similar nature in suits against Federal agencies
are limited by Federal statutes;

NOW, THEREFORE, BE IT RESOLVED THAT the Southern Legislative Conferencs
urges the United States Congress to carefully review present affected
statutes and adopt limitations as to awards against States comparable to
those against Federal agencies.

Submitted by: Speaker John Hainkel, Louisiana
Speaker- A. L. Philpott, Virginia



