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money involved in bankruptey cases, litigants should not be requirec
to submit to second-rate justice.%*

. An independent bankruptey court wounld undoubtedly attract mort
qualified, experienced people to the job.?** That change would begin t
legitimize the bankruptey court and the decisions of the bankrupte;
judges in the eyes of those who only occasionally practice before th

ankruptey court, as well as in the eyes of the members of the Judicia
Conference and those who-regularly come in contact with the court.

The Department of Justice Committee on Revision of the Federa
Judicial System (chaired by Solicitor General Robert I¥. Bork), i
words equally applicable to the bankruptcy process, has described the
crisis aptly: % _ ' o
Despite this rising overload, we are asking the judges of the
Federal courts to perform their duties as effectively as their
predecessors with essentially the same structure and essen-
" tially the same tools. They are performing wonders in coping -
with the rising torrent of litigation, but we cannot expect
" thém to do so forever without assistance. — .

C. A SPECIALIZED COURT

. The concept of a bankruptey court that is separate and independen
from the district court has been nearly universally supported. Th
Commission on the Bankruptcy Laws proposed it.**? The Nations
Bankruptey Conference testified in support of the proposition.2o¢ Th
Commercial Law League of America and the American Bankers As
sociation urged the Subcommittee to.-create an independent.cour
system.**® Finally, the American Bar Association, at its 1976 meeting
and the Association of the Bar of the City of New York have calle;
for the creation of an independent bankruptey court. . L

During 385 days of hearings in the House and 20 days in the Senat:
not one witness reached the conclusion that the present bankruptc

" court system should be retained.?* The only opposition to the separ:

tion of the bankruptey courts from the district courts has come fror
the Judicial Conference.’** TIts o,pposn;ioq has been ‘belated at bes

14 Commission Minutes 8. . ) ) o
.15 At'a Commission meeting, given the alternative, Chairman Marsh ‘‘expressed concer
relative to the problem of securing able judges to fill the proposed judgeships if they we
going to be classified as second-class members of the judiciary.”” Commission Minutes 4
1% Department of Justice Committee on Revision of the Federal Judicial System, 711
Needs of the Federal Courts 2 (1977) [hereinafter cited as Bork Comm. Rep.]. R

17 COMMISSION REPORT, pt. I, 85-96. -

14 Hearings, pt. 1, at 599. The National Bankruptey Conference (NBC) “is a nonprof
unincorporated organization composed of representatives .of different groups who are int¢
ested in the administration of bankruptcy law, including bankruptey judges, full-time p1
fessors, and practicing attorneys who specialize in this area. There are-about 55 full me)
bers of the Conference and 15 assoclate members, and all sections of the country arc rem
sented among the membership.” Hearings, pt. 3, at 1825. The NBC was instrumenta) in t
enactment of the.last major revision of the Bankrupicy Act, the Chandler Act, Act of Ju
22,1938, ¢. 573, 52 Stat. 840 ; Hearings, supp. apyp. pt. 1, at 675-76, 874-1116, -

‘U8’ 74, pt. 3, at 1538, 1748. : : : :

‘10 The Brookings Institute recommended that tlie entire bankruptey process. except {
certain corporate reorganizations, be removed from the court system entirely, and
transferred to an.administrative agency. D. STANLEY & M. GIRTH, BANXKRUPTCY : PROBLE
Perocess, REFORM 106-218 (1971) ; Hearings, pt. 1, at 364—-67. Professor Subrin reco
mended empirical analysis, though the thrust of the praposal was ore toward {
administrative aspects of bankruptey, Hearings, pt. 2, at-1184-86. - . .

-1 Resolution of Judielal Conference, Mar. 10, 1977. The resolution indicates, hower
that the Conference may lave proceeded on the assumptionr that the bill would “conve
bankruptcy courts into separate . . . Article IIT courts, . . . giving article III tenure
referees in bankrupter,” id. As noted, the blll establishes new courts, unrelated to 1
present courts, and retires all current bankruptey judges, p. 6 supra. Various segments
the Judicial Conference have jolned the main body in disagreeing with the new court s
tem, such as the Sixth Circuit Judicial Conference, the Seventh Circuit Judicfal Conferer
and the Conference of Chief Judges of the Metropolitan United States District Courts.
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Though there have been pending for over three years before the Bank-
ruptey Committee of the Judicial Conference two proposals that
would have created independent bankruptey courts, and though the
Judicial Conference was requested to testify on those bills by each
House of Congress, the Judicial Conference took no action until two
months after the introduction of FLR. 6 on J anuary 4, 1977.112

The objection of the Judicial Conference is that “the creation. of a
separate court to provide services in the limited field of bankruptcy,
as a specialized court, is, in the opinion of this Committee, contrary to
all trends of modern judicial administration, The creation of a sepa-
rate court structure for bankruptcy cases would decrease the flexibility
of the administration and the overall efficiency of the Federal
courts.” 113 R S ' : Lo

That statement bears examination. There is no clear trend in mod-
ern judicial administration away from the creation of specialized
courts. To the contrary, Congress has, on three separate occasions in
the past 25 years, confirmed the article 1T status of three specialized
courts.* In addition, Congress constituted the United States Tax
Court, a highly specialized forum, as an independent court only 8 years
2go0.2’® Any trend away from specialization in this country would be at
odds with other systems of jurisprudence. European legal systems have

-long relied on specialized courts in order to expedite business.*¢ -

In bankruptcey, specialization is necessary to the functioning 6f the
system. New bankruptcy judges, unfamiliar with bankruptcy adminis-

12 Director of the AdminiStrative Office of the United States Courts, Annual Report,
1974, at 163 ; id.,, 1975, at 157 ; Letter from Hon. Don Edwards, ‘Chairman, Subcomm. on
Civll_and Constitutional Rights, to Berkeley Wright, Chief, Bankruptey Division, Ad-
ministrative Office of the United States Courts, Apr.. 13, 1975; Letter from Sen. James O.
Eastland, Chairman, Senate Comm, on the Judieiary, to Director, Administrative Office of
the United States Courts, Oct. 25, 1973 ; Letter from William E. Foley, Deputy Director,
Administrative Office of the United States Courts, to Sen. James O. Eastland, Chairman,
Senate Comm. on the Judiciary., Nov. 1, 1973 ; Senate Hearings on S. 235 and 8. 236,
Beforc the Subcomm. on Improvements in Judicial 3Mechinery of the Senate Comm. on the
Judiciery, 94th Cong., 1st Sess. 906-08 (1975) : History of Judicial Conference Involvement
in Bankruptcy Revision Legislation. Memorandum prepared by the Staff.of the Subcomm. on
Civil and Constitutional Rights, [ 1. : . . ° ST L I

In response to questioning at the Senate hearings; supra, Berkeley Wright wrote to
Willlam Westphal, Chief Counsel of the Senate Subcomm. on Improvements in Judicial
Machinery, two days after the hearing, on Nov. 13, 1975 : . . P ..

‘As the two bills provide widely diverzent solutions to the problems of the sys-~ .
tem, [Judge Weinfeld] Telt that the Bankruptey Committee and.the Judicial Con-~. *

. ference should give their consideration only after a single bill is prepared in the
Senate Judiciary Subcommittee incorporating the best features of 8. 236 and-S:
235. When the bill is prepared, the Bankruptey Committee will meet promptly to
provide its recommeundations to the Conference. .

General Rowland Kirks, Director of the Administrative Office of the United States Courts,
has recently stated that the Committee on Bankruptecy Administration “did not feel that
it could then devote the time necessary to review™ the bills pending in the 934 and 94th
Congresses for nearly 8 years. Letter from  Rowland Kirks to Hon. Don Edwards, chair-
man, Suhcommittee on Civil and Constitutional Rights,” May 18, 1977, at 1. However,
upon the introduction of H.R. 6, the Committee on Bankruptey Administfation” recom-
mended, within 6 weeks of ipniroduction, and the Judicial Conference adopted, within 9
weeks of introduction, a resolution disapproving IL.R. 6. Further, the Judiclal Confer-
ence hax appointed a Special Committee on JLR. 6, which organized on Apr: 28, 1977, and
will hold its final meeting on June 2. 1977, to consider the bill. The speed with which
the Conference hag been able to consider the bill has been in‘marked contrast to its pre-
Judjciary, 94th Cong., 1st Sess. 906-08 (1975) ; Histary of Judicial Conference Involvement
Dankruptey Laws (2 years) or of the Subcowmmmittees of Congress considering the legis-
laflon (nearly 4 years). c ’ .o : N . . L

113 Specinl Committee of the Judicial Conference to Review FLR. 6, Preliminary Report 1.
Though not stated in the memorandum, it ix not unlikely that the root of the Judicial Con-
ference’s opposition to the creation of an independent court is the same as the reason the
Depuartment of Justice opposes a grant of tenure to the judges of an independent courtt, pp.
5’3:37 infra. Sce Klee, Mcmotandum to Files Concerning Conversations on H.R. 6, Mdy 13,

977, N ) f L : . h . .

1 Court of Claims,” Act of July 28, 1953, ¢ 253.-3 1, 67 Stat. 226; Court of Customs and
Patent Appeals, Act of Aug. 25 1958, Pub. L. 857535, § 1, 72 Stat. 848+ Customs Court,
Act of July 14, 1956, ¢. 589, § 1, 70 Stat. 522,

13 Act of Dee. 30, 1969, Pub, L. 91-172. § 951, 83 Stat. 730. Sce Dubroff, The United
KStates Tax Court; An Historical Analysis, 41 ALBANY L. Rev. 1 (1971).

"¢ See Bork Comnm. ltep. 10.




tration, take Jonger to decide matters and are less able to move cases,
especially major business reorganizations, at the pace at which they
must proceed in order to succeed.r®® In large districts, where there is
_adequate judicial manpower, new bankruptcy judges are generally
assipned simple cases until they become familiar with bankruptey
procedure. - ' .
The reason that the bankruptey court system works as well as it
does today is because the trial judges. are specialists, experienced in
Liandling the problems that arise. They are experienced because they
_handle exclusively bankruptcy cases. The statutory requirement of
automatic reference of bankruptey cases was enacted because the Ju-
dicial Conference requested Congress to recognize that the bankruptey
court is specialized, and that a generalist court is unable to malke the

‘bankruptey system work as well asit does.®? .- "~ T
The result is a specialized bankruptcy court that is in fact separate
from the district courts for most purposes. A grant of statutory in-
dependence to bankruptey courts would not decrease “flexibility of the
administration * * * of'the federal courts.” Bankruptcy judges are
‘not available now to hear and. determine any matter that district
courts may, but choose not to, hear. Bankruptey judges are statutorily
granted power only to decide matters that arise in bankruptcy cases.’?®
There has been a persistent objection to the creation of specialized
courts.*® The objection is-difficult to understand, especially coming as
1t does from the Judicial Conference, which has among its membership
" Judges from two of the three Article. ITT specialized courts.*® The
trend in Congress has apparently been to confirm ‘Article ITT status on
specialized. courts,** and to grant it where it did not previously exist,
for the Tax Court.*** Only the efforts of the Judicial Conference (plus
some internecine haggling between the Departments of Justice and
- Treasury) prevented the conferral of Article ITY status on the Tax
Court in 1969.22® Instead, the Congress created a court “under-Article
I of the Constitution”,’** cerfainly an anomlaly where matters of na-
tional concern are involved.’? ' o o
Some of the opposition to specialized Article IIT courts may derive
from a desires not to “fragment” the judicial power of the United States,
Certainly the creation of additional Federal courts does not dilute the
‘power of existing bodies. The growth of the Federal judiciary is ample
T, mea s Tindges-of conrts of specialized jurisdiction .generally require 4 to' 6 ye";rs experi
ence on the bench before they can begin to approach meximum effectiveness.”” Letter from
Hon Conrad Cyr, President, Natlonmal Conference of Bankruptey Judges, to Hon. 'Don Ed
wards, Chairman, Subcomm. on. Civil and Constitutionel Rights, May 11, 1977, at_1.:
17 See p. O supra. . . . oL
us See, 38, 11 U.S.C. 66 (1970). ' ‘ R
us Judicial Conference Preliminary Report, suprac mote 113, at 1; Letter from Willlam E
Foley, Deputy Director, Administrative Office of the United States Courts, to Hon. Em
manuel Celler, Chairman, House Committce on the Tadiclary, March 4, 1963: Dubrof
suprn note 1135, at 48. See Letter from Chief Judgze W. E. Drennen, Unlted States Ta
Court, to Chief Justice Earl Warren, February 28, 1969, at 2. . :
20 38 [1.8.C. 331 (1970). . A ; " s
: 1 gee Dubroff, supre pote 115 ; Acts cited, supra note 114; 93 CoxeG. REC, 8387 (1947
. (Remarks of Mr. Robison)., - . e ¥ A
12 gee Dubroff, supre note 115. ’ Coen
174, at 40-50. ST L o
m InT. REV, CoDE § 7441, P el . . e
3= See Palmore v. Unfted States, 411 U.8. 389, 407-08 (1973); Plumb. The Ter Re
ommendations of The Commiseion on The Bankruptcy Laws: Taz Procedures, S8 Har

1. Rev. 1360, 1468—69 (1975) ; Dubroff, Federal Tazation, 1973-74 AXN, SURVEY OF AME!
L. 263, 272-85 (1974). :
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testimony. The argument may be directed more toward fragmentation
of Federal jurisdiction. That argument would favor the revesting of
the district courts with the jurisdiction to hear and determine bank-
ruptey cases and matters, which is an unworkable solution.??® More-
over, the suggestion fails to recognize the existence of three specialized
Federal courts. : o ' ' L

.During the past 30 years, the number of bankruptcy cases filed an-
nually has increased steadily from 10,000 to over 254,000.22 Though
there have been occasional minor dips in the growth of the number of
filings, the clear trend is that bankruptcy matters are a permanent
part of the judicial picture. A specialized court would not be in danger
of having madequate business. The desirability for flexibility in a
court system derives from & need to adjust to widely varying caseloads.
That factor is not-present in.bankruptcy.2?® There will be more than
adequate work to justify a separate specialized bankruptey court, just
as the present caseload is adequate to justify nearly 200 full-time bank-
ruptcy judges handling nothing but bankruptcy cases. o

Thus, the question is not whether to create a separate specialized
court, but whether to give independence to an existing -separate spe-
cialized court which is unnecessarily tied to a generalized court that is
little concerned with bankruptcy matters: 22 - Lo

There has long since been a de facto separation of the bank-
ruptey courts from the district courts. The overload of the lat-
ter with nonbankruptey criminal and civil cases has been
repeatedly shown and emphasized by many studies and re-
quires no detailed discussion here. The point is that while the -
district courts have been preoccupied with a rapidly increa~
sing volume' of nonbankruptcy litigation the bankruptey
courts have kept abreast of an equally rising tide of bank-
ruptcies and the time has come to provide the Jatter authority
and position commensurate with their responsibilities.: * '~

The answer clearly is yes. T o

" IIL Status ofF Prorosep’ BankruPrCY. COURT,

In establishing an independent bankruptey court, Congress must
determine the constitutional status conferred upon the court, and the
jurisdiction and powers of the court. Specifically, Congress must de-
termine whether the judges of the court will hold office for.a term of
years or “during good Behaviour.” 13 H.R. 8200 proposes the establish-
ment of Article 111 courts, with the proper constitutional safegnards,
including the grant of tenure “during good Behaviour.” * There are

= P, 8-9 supra. N - T : N

1% Hearings, pt. 1, at 37 Administrative Office of the United States Courts; Tables of
DBankruptcy Statisties for the Fiscal Year Inding Jupe 30, 1975, The increass has been
grenter in nonbusiness cases, but the increase in business filings, in which the bulk of ju-
niid:il}i time i consumed, ¢f. CoxMMisSsION REPORT, pt. I, at 86-87, has been steady and
slgnificant. . ' . . R

128 Tp the extent that there is variation in the caseload, ‘H.I. 8200 provides for the utif-
zation of bankruptcy judges in other courts, . 17 infra. EER R

12 Hearings, pt. 1. at 513. Accord, 4d. at 538. -
.S, ConsT. art. XIL, §1, - - L .

P
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both policy considerations and constitutional issues surrounding the

(uestion of tenuve of the new bankruptcy bench.122 '

" A. POLICY CONSIDERATIONS

Asnoted above, a principal reason for the establishment of an inde-
pendent court is to attract highly qualified judges. Life-tenure will
contribute toward .that goal. An attorney with a successful practice .
would be less likely to seek appointment to a fifteen year term,
when the likelihood of reappointment at the expiration of the term
is small: If the attorrey’s age is -such that he would not be ready to
retire at the end of the term, then he is-unlikely to accept such an
appointment.’** There may be means to remedy the problem, such as
senior status?®* If that were the only problem, policy would not
favor life tenure. Other reasons exist.»ss K '

- A life-tenured judgeship is a more prestigicus position than a term
judgeship.’*® The Department of Justice recently observed that the
position, the better the judges that will be at-

tracted. It noted *7. .

We will never pay the incomes to judges that they could
earn in other pursuits and we must not create conditions that -
Tequire us to settle for second best in the federal courts.

- Bankruptey litigants are entitled to no less qualified judges than other

federal litigants.12®

W H R, 8200, § 201 (proposed 28 U.S8.C. 153(a)), The Commlission on_the Bankrupteyr
Laws of the United States proposed a court whose judges were appointed for fifteen year
terms, CoMMISsION REPORT, pt. I, at 95; pt. II, at 15-16; H.R. 31, 94th Cong., 1st Sess.
§ 1 (proposed 11 U.S.C. 2-102) (1974). The National Bankruptcy Conference favors tenured
judges, Resolution, Jan. 28, 1977. The Judicial Conference, because it opposes creation of a
separate court, did not address the issue of the tenure of the judges of a new court.-To -
do so, in light of the serious constitutional issues involved, pp. 18~83 infra, may constitute
an advisory opinion by the judiciary, something the judiciary has refused to do since its
inception as in violation of the “case or controversy’’ requirement of the Constitution, art.
.I11, § 2; Letter from Chief Justice John Jay and Associate Justices of the Supreme Court
to Secretary of State Thomas Jeffersomn, July 20, 1792, reprinted in BATOR, MISHKIN,
SHAPIRO & WECHSLER. HART AND WECHSLER’S FEDERAL COURTS AND THE FEDERAL SYSTEM
64-66 (2d ed. 1973) {hereinafter cited as BATOR et al.]. .

1= Other constitutional issues that relate to the status of the court, such as protection
against diminution of compensation, and -the vesting of the court with nonjudicial dutles
and powers, CoxMMISsION RErorT, pt. I ,at 97 see National Mutual Ins. Co. 1. Tidewater
Transfer Co., 337 U.S. 582.(1949) ; Hayburn’s Case, 2 U.S, (2 DallL) .409 (1792), have
not presented any controversy, and are nct considered here. . AR R

1\ Of, COMMISSION REPORT, pt. I, at 95. Lo . o

1% Jee INT. REV. CODE § 7447(¢) ; H.R. 21, 94th Cong., 1st Sess. § 1 (propesed-11 U.8.C.
2-103(c)) (1974). A provision for retirement on fuill salary after a fifteen-year term, and

" for-recall to.sérvice, is, in practical terms, little different from the provisions governing

retirement of tenured judges, 28 U.S.C. 294, 371-372 (1970), and in effect makes the judges
- 1ife-time ‘appointees ; see Dubroff. supra note 113, at 48, 31, . 335 ; Commission Minutes 17.
In constitutionsal terms. the difference is significant: see¢ Goldberg. Is the Tax Court Con-
stitutionar?, 35 Miss. L. REv. 382 (1964). Thus, little is gained by departure from the
coustitutional norm. a ' S N - PR o - s
15 The problem would bé magnified at the beginring of the operation of the system. The
Commission proposed a provision for staggering the terms. of the initial appointees to the
court. The judges would be divided into three groups, the terms.of the first to expire after
five rears, the terms of the second after ten years, H.R. 31, 94th Cong., 15t Sess. § 1 (pro-
‘posed 11. T.S.C. 2~-102(e)) (31874). The judges under the Commission bill were.to He ap-
_pointed by the President with the ndvice and consent of the Senate, id. (proposed 11 U.S.C.
2-102(a)). Given the vagaries -of Senatorial courtesy, a judge that hiad been out of the
political process for five years when his term expired.would take a severe risk of non-reap-~
pointment. The retirement benefits he would have accumulated after five years would be
unlikely to eompensate for the difficulty of attempting to return to private practice or to
stay on in senlor status; see CoxdrissioN REPORT; pt. I, at 835. That provision may dlscour-
age many potential new judges. - ’ C
3 Dubroff, supra note 1135, at 49. Sce Commission Minutes 44. Cf. id. at 17 (*‘Judge
Weinfeld reminded the Commissioners- that district court judges are a rare breed.’).
13 Bork Comm. Rep. 7. .
1= Comnilssion Minutes 8 ; note 78 supra.
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- The creation- of:an-Article. III tribunal will add to the flexibility.
of the judicial system, a-goal sought.by the Judicial Conference
Bankraptey judges with Article TIT status will be able to sit by desig-

‘nation and assignment in other federal courts.** District and circuit,

judges will also be able to sit-on bankruptcy courts.*** Personnel may
be used: where needed tc relieve local strains on the bankruptey court
system or on the district or circuit court systems. This is 1n marked
contrast to the current system under which bankruptcy judges may not
be used other than on bankruptey matters®#2 ... .~ . |
It also provides a substantial benefit over a nontenured judiciary,
because nontenured judges would not be available to sit on tenured
benches, and tenured judges would not be able to sit on the bankruptcy
court.*® The proposed Article ITI bankruptey court is the most ex-
peditious for the handling of ‘the nation’s judicial business.**
Finally, the increage in the stature of the bench caused by life-tenure
would add much to the credibility now accorded present bankruptcy
judges and their decisions.** The worlk-of the bankruptey courts,-and
the nature of bankruptcy, in which all parties 16se something, must be
above reproach if the system is to operate satisfactorily to all con-
R S RIS O REPENO PR

cerned.r - R S e T
B. CONSTITUTIONAL CONSIDERATIONS : .. :.

1. Constitutional prineiples’ = T - i omie st

Articles ITI, section 1, of the Constitution prescribes the norm for

1

the establishment.of a body.that exercises “the judicial Power of the

United States”:¢” - . . L
.. 'The judicial Power of the United States, shall be vested in .
.. one.supreme Court, and in such inferior Courts as the Con- -
- gress may from time to time ordain and establish. The Judges,
. both of the supreme and inferior Courts, shall hold their"
- .. Offices during good Behaviour, and shall, at Stated Times,
" ‘receive for their Services, a Compensation, which shall not be
diminished during their Continuance in Office. '

1® yYudicial Conference Preliminary Report, sugra. note 113, at 1.
- 4o ITR. 7330, § 205 (proposed amendments to 28 U.8.C. 293). .-
@ H.R, 7380, §§ 202-04, 206 (proposed amendments to 28 U.S.C. 281, 292, 294),
42 See secs. 33, 38..11 U.S.C. €3, 66 (1970). . <o RN :
143 Glidden Co. v. Zdanok, 370 U.S, 5630 (1962). el
4 The Conference of Chief Judges of the Metropolitan United States District Courts sug-
gested the possibility of combining the office of bankruptey judge and magistrate to add
flexibllity to the system, Resolution, adopted April 18, 1977. Without addressing the nu-
merous reasons that militate against such a2 srstem, such as the need for specialization, the
suggestlon would not provide as adequate a solution ‘to the need for flexibility as does JLR..
8200; because it could not provide for.inter-district or inter-clrcuit designation and assign-
ment. Moreover, it could not provlde for designation and assiznment to or from the courts
of appeals; see Glidden Co. v. Zdanok, 370 U.S. 530 (1962). :
Life-tenure for the judges of the new bapkruptcy court would not create a danger of &
permanent judiciary without adequate judicial work. As noted above, pp. 15-16 a’upra,
the bankruptcy cnseload has been steadily increasing for over three decades. The prospect
of a severe decline in the eascload is small, even in relatively prosperous thines, becanse
the natare of the cconomy is such that many economic units, both business and household,
will fail finnnelally, see CoMMIsSION REPORT, pt, 1, 33-59. Jiven if there Is a severe decline,
a court with judges with 15-year terms would do iittle to aid reduction of the size of the
Jjudieiary. See note 134 supra. Temired judges are now able to retire en full pay after
fifteen years of service and the attainmeut of age 63, 28 U.S.C. 371 (1970). The Commis-
slon’s proposal would have provided the same for the nontepured bankrupter judges,
CoammissioNy Reronr, pt. II, at 17-20; ILR. 31, 94th Cong.. 1st Sess. §1 (proposed 11
U.8.C. 2-103) (1974). The fiftcen-vear cyele for reduction in the size of the court would
be the same in elther event;-and-the cost to the Government the same. .

13 ¢1f. CosMMISSION REPORT, pt. I, at 92-93, |
M6 11.8. Const. art. ILL, § 1. -
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The Supreme Court has made clear “that the requirements of Article
III . . . are applicable where laws of national applicability and af-
fairs of national concern are 4t stake. . . .” 24" The Court went on to
note, however, that those requirements “must in proper circumstances
give way to accommodate plenary grants of power to Congress to
legislate . with respect to specialized areas having particularized needs
and warranting distinctive treatment.” 348 \ o A

Professor Herbert Wechsler, long a student of the Federal court
system, commented : *° . o ,

That principle avpears to me to place the proper values
in:the balance. The commitment of Article ITX, § 1 to-perma-
nent and tenured courts must be respected generally in
creating jurisdiction to enforce laws of national applicabil-

. ity. but the mandate may be relaxed by interpretation in .
light of “particularized needs” perceived by. Congress in.™-
special areas of legislative competence to. warrant such
“distinctive treatment.” o

Professor Paul Mishkin, Professor Wechsler’s co-author in the Second
Edition of Hart & Wechsler’s The Federal Courts and the Federal
System, agrees:1% . . .- P U
If an éxceéption to the life-tenure norm of Article IIT is .

to be valid, it cannot rest simply upon the fact that Article

I specifically authorizes Congress to enact bankruptey laws. -

If.that norm is to be departed from, the departure should .

-be justified by a strong showing of special need.:.. Do
~ Professors Wechsler and Mishkin appear to read the phrise’
“specialized areas” in Palmoré as referring to legislative areds, rather -
than geographical areas. While the phrase 1s not free from ambiguity,
the contest in which it appears, and the case in which it was used, -
concerned laws of local application only< criminal laws that applied
only to‘the District of Columbia and were without national appli~

cability, 2% -

The phrase “plenary grants of power” sheds additional light on
the meaning of the passage. In most other instances where the Con-
gress _has created and the. Court has upheld nontenured judgeships,

::: ?3]mgr§a‘r§ United States, 411 U.S. 389, 407-08 (1873). - .0 =7 " R

e Letter from Professor Herbert Wechsler to Chairman Peter Rodino, June '2, 1976, in
Hearings, pt. 4, at 2704, 2705 [hereinafter cited as Wechsler]. This letter, and the other
letters referred to in this section, are reprinted in app. il p. 49 infra. C

10 Letter from Professor Panl Mishkin to Chairman Peter Rodino, June 22, 1976, In
Hearings; pt. 4, at 2696, 2697 [hereinafter c¢ited as Mishkinj. . - oo

1 The full paragraph in. which the phrase appears, 411 U.S. nt 407-08, {s as follows : -

It is apparent that neither this Court nor Congress has read the Constitution -
as requiring every Federal queston arising under the Federal Jaw, or even every
criminal prosecution for violating an Act of Congress, to be tried in an Art. II
court before a judge enjoying lifetime tenure and protection sgainst salery redue-
tion. Rather, both Congress and this Court have recosmnized that State courts are
appropriate forums in which Federal questions and Federal crimes may at times
be tried ; and that the requirements of Art. III, which are applicable where laws
of national applicability and aflairs of national concern are at stake, must in .
proper circumstances give way to accommodate plerary grants of power to Con- .
gress o legislate with respect to specialized areas havipg particularized needs . .
and warranting distinctive treatment. Here, Congress reorgapized the court -
system in the Distriet of Columbla and established one set of courts in the
District with Art. III characteristies and devoted to matters of national concern,.
It "also created n wholly separate court system designed primarily to conmcern -~ .
its]e;]: with local law and to serve as a local court system for a large metro-
politan area,
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the court in question had jurisdiction over a €eographical area over
which Congress had plenary jurisdiction. In the leading case on non-
tenured judges, Americen /ns. Co. ». Canter,®? Chief Justice Mar-
shall upheld the exercise of admiralty jurisdiction by a territorial
court in the then territory of Florida:%2 .. N :

" These courts, then, are not constitutional courts in which
the judicial power conferred by the Constitution on the
general government can be deposited. They are incapable of
receiving it. /. . The jurisdiction with which they are in-
vested, 1s not part of that judicial power which is defined
in.the 3d article of the Constitution, but is conferred by
Congress, in the execution of those general powers which that
body possesses over the territories of the United States. .

However,-American Ins. Co. is not support for a Congressional power
to use each of its powers to justify a separate court, in which
judicial power of the United States may ‘be vested :% e

Although admiralty jurisdiction can be exercised in the
states, in those courts only which are established in pursuance
‘of the third article of the Constitution; the same limitation = -
does not extend to the territories. In legislating for them, -
Congress exercises the combined powers of the general, and
of a state government. . - e

Congress is not bound by the constitutional constraints of federalism
in legislating for the terrtories. Thus, Marshall did not hold that be---
cause Congress created the territorial courts under a specifically
granted power, it. could vest them with Federal judicial power. He
held directly to the contrary, finding the grant of judicial power to
derive from Congress’ plenary power, both State and Federal, over
territories of United States. Later cases have continued to treat Con-
gress’ power over the territories as different from its Federal '?owers,
enumerated in Article I, § 8,2% and exercised in the States by “laws of
national applicability” over “affairs of national concern.” 6. .. . .

i

196 U.S, {1 Pet) 511 (1828).
L3 rd, at $5486. ) c :
g

18 The exception is the grant to Congress in Article I, § 8, ¢l. 17, of “‘exclusive lepisla-
tlon” over the Distriet of Columbia, which the Court has likened more to Congress’ plenary
Dowers over the territories than its enumerated Federal powers. See Palmore v. Unlted
States, 411 U.S. 889, 40708 (1973). Other powers used. to justify nontenured courts, such
as the tax power, as treated differently for different reasons. Se¢ Ex Parte Baklite Corp..
279 UK, 488 (1629) ; Murray’s Lessee v. Hoboken Land & Improvement Co., 59 U.S. (18
How,) 272 (1S56) ; pp. 2325 infra.. . : : - -

19 In Cinodinnati Soap Co. v. United States, 301 U.S. 308, 317 (1937), the Court stated s’

The national government may do for one of its dependencles [the Phillippine Is-
lands] whatever a_slate might do for itself ar one of its poliiical subdivisions,
since over such a dependency the natlon possesses the sovereizn powers of & gen-
eral government plus the powers of & local or & state government in all cases -
where legisiation is possible. - o o

In Kendall v. United States, 37 U.S. (12 Ppt.) 524, 618 (1838), the Court applied the
sime principle to Congressional power over the Distriet of Columbla ;- .

There is In this district [of Columbia), no division of powers between the gen-
eral and state governments. Congress has the entire control over the distriet for
every purpnse of government: and it is reasonable to suppose. that in organizing
a judicial department here, ail judicial power necessary for the purposes of gov-
ernment would be vested in the courts of justice. E L.

SRee Gldden Co. v. Zdanok, 370 UJS. 350, 54445 (Plurality opinjon-of Justice Harlan) :
“Donoghue v. Unlted States, 289 U.S. 516, 535-39 (193%3; Awmericnn Ins. Co. v. Canter,
26 11.8.° (1 Pet.) 511 (1828) :-Plumb, supre note 125, at 1462-63. Sce also Katw, Federal
Legisiative Courts, 43 Harv.. L. Rev. 804 (1930). . ' . P PR UL LR
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In light of the history of the special treatment of the territor ics and
Lho District, Justice Harlan, in Glidden Co. v. Z danoL desembed the

scope of the Marshall opinion : 57

All the Chief Justice meant, and \\hat the case has ever
after been taken to establish, is that in the territories cases
and controversies falling within the enumeration of Axticle
III [those that 2 federal court mi ight hear within the states].
may be heard and decided in courts constituted without re-
gard to the limitations of that article; conrts, that-is, having
]udrres of limited tenure and entertammfr buslness beyond the
range of conventional cases and controver.,xes _

* . *® - - %k B R ~* -*4'

Marshall . .. recorrmzed a greater ﬂexzb]hty in ConrrreSs to:
..-- deal with problems arising out=1de the normal context ofa -
. federal system... . . . .. R T

However, at the-same tlme that Justlce I—Iarlan recorm17ed Con-
gress! plenary power over the territories, and.the presumptmn that
Conwress may give the judges of territorial courts less than Tife tenure,
he held otherw;se where Congress acted under one of its- spec1ﬁc
powers: ~ . -3 . i e e

[T he presumptlon should be reversed When ConO'ress cre-
ates courts the continuing exercise of -whose ]urlsdlctlon is
-.*unembarrassed by.such practmal difficulties. .-, .. [citation- -
. omitted]- the Court.of Claims and the Court of Gustoms and .= -
.. Patent Appeals were crezted to carry into-effect power en-. .
: joyed by ‘the National Government over- subject-matter—
- -roufrhly payment .of debts. and collection .of. customs reve- I\ -
nue—and not over localities. ... .- .t LT ane

Juilce THarlan- did not resolve whether “tlmt dlstmctlon deprwes

- American Insurance Co. v. Casiter of‘controllmcr force.” 158 But-that

Lie-raised the issue suggests that the grant of a spec1ﬁc power to Con-
gress is 4 weak justification for avoiding the requirements of Article
III *® and that Palmore may proper]v be read as conﬁned to Con-
vretsmnal power in special geographical areas:s® -

Professor I'rattenmaker aoqees \v1th thlS hmltatmn on the scope
of Palmore: 16t - .

. The terrltorles and the Dlstnct of C‘olumbla have been o
treated specially because they are special. In those cases Con- "
gress is not legislating. (and its judges are not judging) -
atramst a-background of state law and-in an area where the-
Const1tut1on was d 10ned to hmlt federal power. Instead,

EI;,IOUS 530, a44—45 547 (196‘7) (footnote omitted). N R

1 Mishkin 269‘ But gee Letter from Dean Erwin Griswold to Chnir‘man Peter Raodino,
May 24, 1976, .in Heerings, pt. 4. at 2685 .[hereinafter cited as Griswold). Cf. Letter from
Professor David -‘Shapiro to Chairman Peter Redino, May 17, 1976, in Hearings, pt ‘4, at
2701 fhereinafter cited as Shapirol.

30 See Glidden Co. v. Zdanok, 370 1.8, at 548, 581, where Justice Harlan entertained no
doubt that ““{tlhe restraints of Federalism are, of,course, removed from the powers exercise-
able by Congress within the District.” Cf. Plumb, supra note 123, at 1462, .

"% Letter from Prof, Thomas G. Krattenmaker to Chairman Peter Rodino, Tune 30, 1976,
in Hearings, pt. 4, at 2688, 2690 [hereinafter cited as Krattenmaker]. Accord, Plumb, [upra
noté 125. at 1462, See Wechsler 27 043 Letter from Professor Jo Desha Lucas to Chairman
Peter Rodino, June 23, 1976, in Hearmgs, pt. 4, at 2691,-2694 [hercinafter cited as Lucas].
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in both situations, Congressional powers are more analogous'.- -
- to those of state legislatures and there is-less reason to.read:
into Article JII a requirement that all federal lows passed -«
- pursuant to such powers be committed. for their application-
_ only to judges'with tenure.: - : . L
Inconclusion,2e2 <~ - 7 o o

[WThen Congress decides to commit- federal issues to a
+. * tribunal for judicial resolution, it must ordinarily tenure.-
-« that tribunal. . Any other reading of [Axticle III, section 1]
simply reduces it to (1) a guarantee of tenure for Supreme:
., Court justices and (2) a suggestion that Congress consider
tenuring judges when.any. other federal court is established. . -
-+« [T]hese views seem to me the clearest implication from . .
.+ the text of the Constitution. I also believe this is what Article. .
- JII contemplated and that the issue of judicial independ- .
. ence was an important one to those. who drafted the.Con- ...
- -stitution. .. s .- Article III, §1.. . . is not a mere exhorta~ . .-

.. .~tion to- Congress, . ... .

>

2. Bases for @ nontenured bankruptey court * - i e il
Nevertheless; the Supréme Court has recognized the power-of Con-
gress to create nonténured tribunals in certain circumstances,?®* How-
ever, given the norm of a tenured judiciary; any attempt to create a
court with hontenured jadges shonld beapproached with great-care.?*
Evén if Palmore’s statement concerning “specialized areas™ is read
to refer to substantive areas, the presumption:remains in'favor of a
tenured judiciary, absent a-sufficient justification for a departure
from that norm. However, none of the justifications traditionally
advanced to support a nontenured bench provide adequate support
for the establishment of a nontenured bankruptey tribunal?ss.
- One rationale that has been used to support the grant of judicial~-
power, albeit not always Federal judicial povwer, to nontenured judges
has been the need of a body to exercise juriediction for a limited
period,*®® such as in tlie territories, wlere the change of status of the
territory to a State would change the nature of the judicial power

19 Krattenmaker 2690, . o ) o .
13 Paimore v. United States, 411 U.S. 389 (1973) : Glidden Co. v. Zdanok, 370 U.8, 530
{1062) ; Williams v. United States, 289 U.58.'553 (1933) ; Ex Parte Bakelite Corp. 279 U.S.
438 (1929) : Amertcan Ins. Co. v. Canter, 26 U.S. (1 Pet.) 511 (1828). See Burns, Stix’
é‘;f}c—t}r;rggzi;&- Co., Inc. 57 T.C 392, B95 (1971) ; Katz, Legisiative Courts, 43 Harv. L. REV.
1% Congress bas an Independent obligation to determine the constitutionality of legisla-
ton, especially because the conrts will give great weight to a Congressional determina-
tion. Brest. The Conscientious Legislater’s Guide to Constitutional Interpreiation, 27 STAN.
I. REV. 585 (1973). Thus, the follgwing discusston will not corsider.only what the Supreme
ﬁ“‘{“ x;m do, but also what ep independent examinatior of relevant constitntional prin-
ples shovws: y ) EE ",
% But see Shapiro 2702. Cf. Letter from Prof. Terrance Sandalow to Chalrman Peter
Rodino, .July 13, 1976, in Hearings, pt. 4, at 2697, 2700 [herelnafter cited as Sandalow]..
The main purpose of the tenure and salary provisions In Article IIT was the creation of
an independent judiciary. Palmore v.' United States, 411 T.K. 389, 409 (1973) (Douglas, J.,
issenting) ; THE FEDERALIST No. 78 (A. Hamilton) ; Kratienmaker 2690. Political opposi-
tion to the creation of ‘tenured judgeships may be based on 2 desire to avoid the constitu-
Honal design of total independence, sce Dubroff, supra note 115. Such a reason.could
hardly provide adequate justification for the creation of a nontenured tribunal. .
2™ The anthority to establish courts for & limited purpose, which would exist for a Um-
N:g t_xme;_‘_‘haS' been ‘recognized with respect to private land claims, United States v. Coe,
155 U.8. 76 (18S94) : Ex Parte Joins, 191 U.S, 93 (1903) ; .and consuolar courts, granted by

¢oncession from foreign power; In re Ress, 340 U.S. 453" (1891). See Lucas 2694;
Wechsler 2704, . T




exercised by the court.’s” While sitting in a territory, the ecourt could
exercise general judicial power, much as a State court does. After
Statehood, a court established by Congress within the State may only
exercisé federal judicial power-—that defined in Anrticle I1T, scetion
2.2¢8 That rationale would not support the establishment of nontenured

“bankruptey courts, because the bankruptey jurisdiction proposed is
-general and permanent. In view of the facts that the present Bank-

ruptey Act has been law for nearly 80 years, and that the proposed
legislation is of an equally permanent character,®® the argument that
the bankruptcy court established was for a transitory purpose would
be difficult to sustain?® - - - oL T T ST
‘Other rationales have been suggested to support nontenured status
for federal courts, such as efficiency or expertise. In Palmore, one
reason advanced for the creation of the District of Columbis court
system separate from the district court of the District of Columbia

~was the need for speed and efficiency. In that circumstance, however,

the need derived from the burden on the United States district court
for the District of Columbia generated by its jurisdiction over both

‘Jocal matters and over laws of gengral national applicability.*”* When

Congress. established the. District of Columbia courts, it.noted the
importance of creating a court that would handle. exclusively. local
matters, expediting their consideration by:.removing them .from.the
overburdened district court,. ... . .. .. T o

"Upon examination, however, the efficiency rationale breaks down as
‘support for depriving federal judges of tenure. As the Supreme Court

-has frequently noted, Congress’. jurisdiction over the District is ple-

rary, and not bound by the constraints of federalism. Under. that
proposition, Congress, without any pressing need for efficiency-in the
handling of local cases, could have established a nontenured. tribuna
to hear local matters. The efliciency rationale in Palmore went more
to the reason for the separation of the local courts from the national
court rather than to the legitimacy of establishing the local courts
with nontenured judges.*™ Any other explanation would. rely on the
argument that nontenured judges are able to adjudicate and process
cases more speedily than tenured judges. No empirical data support:
this assertion.’”® To the contrary, Chief Justice Burger, in his repor
to the American Bar Association on the State of the Judiciary i

N Vo d by . e o
February, 1977, asserted that tenured federal judges have:becony
“more productive, currently disposing of 36 percent more cases.thar
eight years ago.” ™ . "« . - .- L Ce IRE
‘ ;:ﬂmdenp"o. ¥. Zdanok, 370 U.S. 530, 545-46 (1962). . . -

1 Compare the bankruptey act of 1800, which -was enacted for a lmited period only
Hearings, supp. app. pt. 1, at 18. The bankruptey ects of 18471 and 1867 were short-live
as well, though- their driginal enactments were not limited. The former was repealed i
1843, id. at 28 ; the latter in 1878, id, at 63. - R
370 Even if the court system were to change in the foture, there would be no constitt
tional objection to the disestablishment of the ccart system as far as tenure of :judge
Sections 291-9% of title 28, as progosed to be amended by H.R. 7330, § 205-206, perm!'
designation and assignment of bankruptey judges 1o other courts. Thus, even though tt
bankruptey court would no longer exist, the judges of that court would be £ble to erve ¢
other federal courts until all such judges had retired or died. The fact that those judg
were originally ‘assigned to a specific court does not prevent their use on other Article T
courts. Glidden v. Zdanok, 370 U.S8..530 (1962). The demise of the Commerce Court in 18]

rovides an excellent example of the use of jndges of a defunet court on other enn=t

negan v. Dyson, 269 U.S. 49 (1925). - : o VN

27 I'plmore v. United States, 411 U.S. 889, 408-09 (1973).

12 See Lucas 2694, : . . R
17 Plumb, supre pote 123, at 1469,
1% Remarks of Chief Justice Warren Burger, supra note 79, at 9, n. 5.
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The need for expertise has been advanced as a reason supporting
the creation of nontenured judgeships. The examples of the Court of
Claims, the Court of Customs and Patent Appeals, and the Customs
Court, as well as of the ill-fated Commerce Court, demonstrate that
expertise or specialization is not confined only to nontenured tribunals.
There 1s nothing in the Constitution or practical experience to suggest

that judges without tenure are better able to develop an expertise than
tenured judges2e. T T
The grant under Article I, section 8, of the Constitution of a specific
power to Congress has been used to attempt to justify departure from
the norm of a tenured judiciary.r*® Under this rationale, Congress may
create tribunals to carry into execution any of the specific powers
granted, and may dispense with the constitutional tenure and salary
protections with respect to the judges.”™ It has been suggested that the
power “To establish .. . . uniform Laws on the subject of Bankruptcies
throughout the United States” ** is a specific grant of power tq Con-
gress,'*® and that the Tax Court provides ample precédent for the
power of Congress to establish a court outside of the nérmal confines
of Article ITT and under a specific powerunder ArticleI3* - = -
However, it is not the grant of a specific power, but rather the nature
of the taxing power, that justified 2 nontenured tax tribunal. “The right
of the United States to collect its internal revenue by summary ad-
ministrative proceedings has long been recognized.” *** Tax collection is
an area that concerns “matters, arising between the government and
others; which from their nature do'not reguire judicial determination
and yet are susceptible of it.” *** The Tax Court operates as a court,
following ‘judicial forms and procedures.®® It is called a court.*®*
Nevertheless, its jurisdiction is strictly limited,*®s and it determines
only “matters, arising between the government and others,” Further,

3% Plumb, supra note 125, at 1469. Moreover, s Justice Harlan suggested in Glidden.
the issues of specialization and the requirements of Article III are wholly. independent, 370
U.S at 584+-85. L . ) e

1 Griswold 2685, . - Leos s : N

37 The constitutional statns of these so-called ‘‘courts” .is discussed infre, pp. 31-33.
T 8Os, ConsT. art. 1, §8,cl. 4. .- T LT o T

1% Griswold 2685. . - T TSR ) : - ot

1% CoMMISSION REPORT, pt. I, at 95. CF. id. at 97-98, L.

1 Phillips ¥. Commissioner, 283 U.8. 589, 593 (1931).; Burns, Stix' Frledman &-Co., Inc.
v. Cominissioner, 57 T.C. 392, 398 (1971). Murray’s Lessee.v. Hoboken Land and.Improve-
ment Co., 59 U.8. (18 How.) 272, 277 (1836), recognized the existence of the power “since
the establishment of the English monarchy.” Cf. 0Old Colony Trust Co. v. Commisstoner,
279 TS, 716 (1929) ; Ex Parte Bakelite Corg.. 279 U.8. 435 (1929). : .

19 Ex Parte Bakelite Corp., 279 U.S. 438, 451 (1929). In Bakelite, the Supreme Court
upheld the zrant of power to a then nontenured Customs Court, to determine tariffs and-
duties, even-though such & matter s suseeptible of judicint determination. ‘Simlilarly, Con-
gress has granted power to determine tax questions to thie United States Tax Court., INT.
R'}:v. CoDE, § 7442, @ nontenured tribunal, #d. § 7441, and fo the district court, 28 U.S.C.
13240 (1970), and the Court of Claims, 28 U.8.C. 1491 (1970), both tenured, 28 U.S.C, 134,
17.:{ (1970), and both exerciging the “judicial Power of the United States.” See Gldden Co.
v. Zdanok, 370 U.S. 530 (1962). The jurisdictional bases of the varlous courts are different;
ronpare INT, REV CopE. § 7442 with 28 U.8.C. 1340, 1491 (1970). Nevertheless, tkat the
Courts of Appeals and the Supreme Court may hear appeals from Tax Court decisions: see
mfl Colony '1:_mst Co. v. Commissioner, 279 U.S. 716 (1929) ; 28 T.S.C. 1254 (1970) 7 INT.
ey, CopE § 7482, supports the proposition that certain matters are susceptible of determi-
nation by the judiciary and by the executive.

Sce O[xi_nion of the Justices, 87 N.H. 492, 494 (1935) ;- .. P :
[Abatement and assessment of taxes] are ndministrative ncts because they are
Performed in pursnance of executive duties. The authority of the courts to enter-
tain appeals in respect to them is judicial because the rights of the )itigants-are

then of sole consideration, Enforcement of -the public interest is displaced by the
administration of justice. The fact that the same question may be passed upon
by both executive and judicial tribunals shows that it is not the question ltself,
but how it arises, that determines its allocation for determlnation,

383 See INT. REvV, CODE, §§ 745104, . . . .

™ rd. § 7441, '

™S Fd. § T442.




it nmy not execnte 1ts dec1snons nor nmy Jt 1(,nder a monetfu'y
jundgment.’*¢ i
Even if the Tax Court’s ewslence supports a -Cong rrressmnal power
fo create a tribunal to carry into execution a spccxhc power, 1t can
hardly be'relied on as precedent for the-ereation, without regard to
the requirements of Article III, of a tribunal with broad’ ]urlsdlctlon
over matters not involving the- trovernmont 87 and -with the full pow-
ers of a court of Jaw, equlty, and ‘ulmlr'xlty 188 opemtmrr in an area
in 'whi¢h courts tradltlonfdly haveoperated.’s® - -
Courts-martial also do not provide adequate’ precedent for the pOWer
of Congress to create special tribunals to carry into execution a‘specif-
ically rrranted power.2¥ Again, the nature of the power granted, not
the rrrant itself, ]ustlﬁes the existente of courts-martial. The Supreme
Court has long recognized that “the-power to provide for the trlal :md
punishment of mlhtar » and naval offenses [by court-martial] .- is
given without any connection between it and the 3d article of the Con:=
stitution defining the judicial power of the United States.”2T: The
exception in the fifth amendment for “cases arising in the land or na-
val forces” 22 strengthens the ‘conclusion that courts—martml are nof
precedent for general nontenured tribunals.2es:-: - - ;
\Iore spec1ﬁcally, as Professor Wechsler has noted 104

the fact that A.rtlcle I delegates authorlty to Con(rrecs to - |
“establish . . . uniform laws on the subject of ba.nLruptmes o
throughout the United States” does not without more permit -~

.= the admmlstmtlon of such laws by federal courts unprotected : . .
by the tenure provisions of Article III, The bankruptcy power -
- isno different in this respect than the’ power to regulate com-.." -

.. meree or any other source of national 1eg151at10n. : .

Each of the specific powers under which a nontenured tr1bunal has
‘been upleld is of a different nature than'Congress’ power to legislate
with respect to bankruptcy, which does not mvolve the frovernment.
The “more” to which- Professor Wechsler refers is, in each of. those
cases, a specially recognized relationship between the government and
others, or a grant of plenmy, nonfederal power, The other enumerated
powers, bankruptey included, are Federal -in nature, and thus con-
strained by the requirements of federalism.

Moreover, if, as Professor Wechsler stated, “the bankruptcy power
isno different } 1in-this respect than the power to regulate. commerce or

. “"Burns‘ Stix Friedman & Co. v, Commissioner 57 T.C. 392, 396 (1971)
- 157 LR, 8200, § 243 %propoced "S TC.8.C. 1471). ecpp 6— supra. -
IS HLR. 8‘700 § 243 (proposed 28 U.S.C. 1481).
188 See COMMISSION REPORT, pt. I, at 85-88.
- 10 Tn this case, the power “To make Rules for the Government of the land and naval
Forces » U.S. CoNsT, art. I, § 8, cl. 14.
“ 1% Drnes v. Hoover. 61 0. S. (20 How.) 65 79 (1857).
- 1= TS, CoNsT. amend. V.

173 See O'Callahan v. Parker, 393 T.S. 2.;8 (1969) (Court-martial impermlssihle for clvﬂ-
ian offense cominitted by serviceman in civilian attire- while on evening pass) ; Toth v.
Quarles, 350 U.S. 11 (1955) (Court-martial impermissible for ex-servicaman for servi
related offense committed while still in the military) : Ex Parte Qurlin, 317 U.S. (1949)
- (Court-martial permissible for enemy aliens). Cf. xdnseua v. Singleton, 361 U.S. 234
(1960) : Reid v. Covert, 334 U.S. 1 (1957} (-Courtmnrtlal of civilian dependents im-
permi<sib1e) ; McElroy v. Guaryliardo, 361 U.S, 281 {1960) ; Grisham v, Haran, 361 U.S.

278 (1960) (Court-martial of civilian employees of the Army impermlssible). )

¢ \Wechsler 2705. 4ecord, Mishkin 2697 :

If an exception to the lifé-tenure norm of Article III is to be valid, it cannot

rest simply upon the fact that Article I specifically authorizes Congre=s to enact
bankrupter laws.

Cf. Krattenmnaker 2690.

n‘%f:‘(~'}lc
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any other source of national legislation,” then an argument that the
hankruptey power will support a nontenured court proves too much.
I: would permit Congress to establish nontenured tribunals under any
of its enumerated powers, For example, under the Commerce Power,
¢ongress has enacted antitrust legislation, providing both civil and
~riminal penalties for its violation. It could scarcely be argued that
("ongress could commit trial of violations to nontenured courts, even if °
he protections of indictment **° and jury trial *¢ were preserved.’®’
More specifically, Article I, section 8, grants Congress the power “To
provide for the Punishment of counterfeiting the Securities and cur-
rent Coin of the United States.” In spite of the explicit grant, Con-
sress simply may not suthorize the trial of such criminal cases other
than before tenured judges.?*s As Justice Brandeis remarked in Crowell
e, Denson,*™® ' 4 ,

If there be any controversy to which the judicial power
extends that may not be subjected to.the conclusive deter-
mination of administrative bodies or federal legislative
courts, it is not because of any prohibition against the di-
minution of the jurisdiction of the federal courts as such,
but because, under certain circumstances, the constitutional
requirement of due process is a requirement of judicial
process. ' ‘

In Orowell, Congress had established an administrative body with
nontenured commissioners to determine a claim of private rizht aris-
ing under the Longshoremen’s and Harbor Workers’ Compensation
Act.2° The question was whether the parties were bound by the com-
missioner’s determination of fact. The Court held that the deter-
mination was binding, reversible only under the “clearly crroneous”
standard, except with respect to “jurisdictional facts”, a distinction
that may have since been repudiated.*®* Determinations of law, how-
ever, were not binding: the parties must be afforded an absolute right
of appeal on legal questions. 3 : 5

The decision may be read as resting upon the fact that
all issues of law determined by the agency were subject to
review in Article III courts. . .. To read the decision that
way, however, would seem to point toward the conclusion
that the salary and tenure provisions of Article IIT are ap-
plicable only to appellate judges, a limitation that finds no

support in the langunage of the Axticle. See Currie, Federal
Courts 167 (2d. ed. 1975).22

The Department of Justice has recently advanced another reason
to avoid tenuring judges, The Report of the Department of Justice

B LN, CoNsT, amend. V.

”"1'\(\’.] amend. VI aid ¢ ¢ "Court 1o b

7 When Congress did create a-Commerce Court to hear commerce matters, Congres
tenured its judges. Act of June 18, 1910, c. 309 § 1, 36 Stat. 539, 540. Congress dh§ Soi
axsnme that, because it acted under the Commerce Power, U.S. ConsT. art I, § 8, cl. 3. it
e mare v, Unlted States. 411 U.S. 559, 410 (1973) '

" Nee Palmore v, Unlted States. .S, 389, 7 Douglas, J., disse .

w285 .8, 22. 87 (1932) (Trandels, I, dissenting). (Douglas, ssenting)

=0\t of Mareh 4, 1927, ¢.509. 44 Stat. 1424,

=1 See 3 K. DAVIS, ADMINISTEATION LAw 156-61 (1958).

=2 Sandalow 2648, I'rofessor Krattenmuaker's letter sugcests Jikewise that a lmitation to
appeliate tribunals. or to the Supreme Court, of the tenure and salary provisions is fn-
supportable. Krattenmaker 2690, Se¢ Opinfon of the Justice, 87 N.H. 402, 483-94 (1933).
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Committee on Revision of the Federal Judicial System stressed th

need not to expand the Federal life-time bench because **

Large numbers dilute the great prestige that properly
atlaches to a career on the federal bench . . .

Whether such a reason, assuming-it-is an accurate statement of th
circumstances, constitutes a “strong showing of special need”, make
bankruptey into a “specialized area having particularized needs an
warranting distinetive treatment?, or permits Congress to deprive lit
gants of constitutional rights to which they would otherwise be entitle
1s Joubt{ul at best. . -
The issue of whether a nontenured bankruptcy court is constits
tionally justifiable does not turn solely on the existence of one of tl
traditional grounds used to support establishment of nontenured tr
bunals. The role of the bankruptey court and the nature of the cas:
it decides must also enter into any determination of the permissibilif
of denying bankruptcy judges tenure,*** for both constitutional ar
policy reasons.*®® K L. . o
The bankruptcy court’s general jurisdiction and broad judici
powers 2 make it a true court, unlike specialized administrative ti
bunals. To the extent that it is a specialized forum, its specializatic
is unlike that of the Tax Court, where primarily issues under tl
Internal Revenue Code are decided; or of the Customs Court,
Cowrt of Customs and Patent Appeals, where the range of issues
similarly limited. The nature of the work of the bankruptey cou
militates strongly toward its establishment under Article 111, %ecau
the bankruptey law itself and the jurisdiction the court must exerci
are “of national applicability.” 207 N -

23 Bork Comm. Rep. 7. The statement was made in opposition to any pronosal to
large the number of judges on the Federal distriet courts. However. informal conver
tions with the Office of Legislative Affairs of the Department of Justice have indica:
a similar basis for the Department’s reluctance to endorse the Article III concept :
bankruptey courts. ) .

Even if this concern provided a legitimate constitutional basis for denying tenure
sume TFederal judges, statistics indicate that the concern is unfounded. The follow!
table shows the increase in the population over the past 3G years, and the increase
the number of lawyers and judges and in the number of United States district judg

) 0.8, dists

Year U.S. population Lawyers and judges judge:
1940 131, 669, 275 177, 643
b - 150, 697, 361 172, 290
- 179, 328, 175 260, 565
[ S 203, 211, 926 335,166
214, 000, 000 425, 039

AMERICAN BAR FOUNDATION, LAWTYERS STATISTICAL REPORT 12, table G (1871}, Moreo
the total number of Federa], State, and lccal judzes in relation to the total numbes
lawyers has declined from 4.2 percent in 194S to 2.2 percent in 1970. Jd. The commi
has found no empirical evidence to support the suggmestion that making hankruoy
jndges tenured will detract from the stature of Federal judgeships and make it n
diflicult to find qualified applicants for appointment to the l'ederal bench.

An additional reason the Department opposes Article JII status for the prope
bankruptey court concerns the proposed broad jurisdiction. Sce p. 33 infra. A limita
on jurisdiction does not support a departure from.the tenure norm of Article III, L
ever, because the Constitution and the case law make abundantly clear the powe:
Congress to limit the jurisdiction of the Federal judiciary without depriving the jui
of tenure. U1.S. Coxst. art I11. § 2: Ex Parte Me Cardle, 74 U.8. (7 Wall) 506 (18t
Sheldon v. Sill, 49 U.S. (8 How.) 410 (1850).

20 See Palmore v. United States, 411 U.S. 389, 408 (1973).

2% See id. at 410 (Douglas, J., dissenting).

26 P, §~T gupra.

=7 Palmore v. United States, 411 U.S. 389, 408 (1973).
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Thus, there is substantial doubt whether the various grounds dis-
cussed provide a rational basis that legally supports the establish-
pent of a nontenured bankruptey court.*®® KEven if such a basis were
to be found, it remains to be determined if there are any differences
in the powers of a tribunal whose judges are tenured and one whose
judges are not.

3. The Judicial Power : : _

The powers of the Federal Government are divided into three: legis-
lative, executive, and judicial. The Constitution makes explicit the
grant of each of these three powers to each of the three branches of gov-
vrnment,®® and the case law has made clear that combination of the
powers in any single branch is impermissible.?:®

The separation of powers doctrine means simply “that each of the
three branches of our Government must restrict itself to its allocated
sphere of activity: legislating, executing the law, or seeing to its
interpretation.” 221 It also means that Congress may not circumvent
the rule by combining any of the powers in a single governmental
body. For example, in Buckley v. Valeo, the Supreme Court held un-
constitutional the Federal Elections Act’s vesting of the appointment
power in the Congress, because the Act aliowed Congress to write the
law and then see to its execution by the appointment of the officers
charged with enforcement of the law.?22 The Court also held that the
Federal Election Commission, as constituted, was a Congressional
agency, because it was subject to Congress’ control, and thus it could
exercise only legislative, not legislative and executive, functions.?3
Similarly, the Court has'prohibited Congress from conferring execu-
tive duties upon the courts,** and has prohibited the President from
exercising legislative powers 2% or judicial powers.?¢ ‘

Thoungh the doctrine of separation of powers is clear, the difficulty in
application of the doctrine derives in part from the uncertainty sur-
rounding the nature of each of the three powers conferred by the Con-

208 # A poblic interest to set up In the executive department a court of justice €oes not
warrant a violation of the constitutional order pronibiting it.” Opinlon vf the Justice,
S$7 N.H. 492, 495 (1533). Centra, Shapire 2702. Prof. Shapiro suggests that the “‘extremely
heavy burden of such cases and the exnertise required to deal with them’ may provide ade-
quate justification for departure from the Article III porm. Id. Those grounds have been dis-
cussed, p. 22-23 supra. He also noted '‘the experimental aspects of the bankruptey court
proposal.” Shapiro 2702. 1f that provides any justification at all 1t relates to the status
ot the bankruptey judges during transition. H.R. 2200, § 404, After the transition period. the
rourt established is permanent. During that period. the court remains a part of the district
court. p. 6 supra, derives all of its powers from that Article 11X tribunail, and is not granted
tue full powers of the proposed post-transition court, sce id,

20 .S, ConsT. art. I, § 1;art. I, § 1 art, JIL £ 1.

20 Buckley v, Valeo, 424 T.S. 1, 120-20 (1976) : United States v, Nixon, 418 T.5. 683,
704 (1974); Youngstown Sheet and Tube Co. y. Sawver, 343 U.S8. §79. 587-88 (1952),

212 Testimony of Antonin-Scalia, Asst. Atty. General, Office of Legal Counsel, on Reform
of tlie Administrafive Procedure Act. Before_the Subcomm. on Administrative T'ractice
f;d-)}?rocedure of the 'Senate Comm, on the Judleiary, 94th Cong.,, 2d Sess. 3 (Apr. 28,

976). . ) ’

712 ¥ee Springer v, Philipnine Islands, 277 U.S. 189 (1928). .
213 Tha Court Invalidnted the Federal Election Commission’s rule-making and adjudica-
torr functions, 424 U.S. at 137-43, leaving untouched its investizative functions. which is
clearly within the legisintive domain. Anderson v. Dunn, 19 U.S. (6 ¥Wheat.) 204 (1821).

24 Hayvhurn's Case,” 2 TLS. (2 Dall) 409 (1792) in which the Justice found that the
rrant of pawer to the couris to decide a matter subject to Inter executive review wns not s
rrant of “the judicial Powar of the United States” and therefore could nnt be exerelved by
constitutional courts. Central to the ease was the coneept of finality. without whieh the
indleial power was not helng exereised. Sce Chleago & Southern Ajrlines v, Waterman &3,
Corp.. 333 U.S, 103 (1948) : BaTowr et al,, supre note 131, at 85-1n2 (24 ed. 1973}

215 Youngetown Sheet and Tuhe Co. v, Rawyer. 343 U.S. 579 (1952).

25 United States v. Nixon, 418 U.S. 683, (1074).
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stitution, and in part beeause “there are few acfivities which are

inherently executive, legistative, or judicial” 17 As Mr. Justice Curtis
saild in Mwurray’s Lessee v. I{oboken Land and Improvement Co.**®

In short, the argument is, that if this were not in its
nature, a judicial controversy, Congress could not have-con-
ferred on the district coirt power to determine it upon a hill
filed Ly the collector. 1T it he such a controversy, then it is
subject to the judicial power alone; and the fact that Con-
gress has enabled the district court to pass upon it, is con-
clusive evidence that it 1s a judicial controversy.

We cannot admit the correctness of the last position. . . .
the argument leaves out of view an essential clement in the
case, and also assumes something which eannot be adinitted.

It asswmes that the entire subject-matter is or is not, in
every mode of presentation, a judicial controversy, cssen-
tially and in its own nature. . . .

* * I % *

[TThere are matters, involving public rights, which may
be presented in such form that the judicial power is capable
of acting upon them, and which arve snusceptible of judicial
determination, but which Congress may or may not bring
within the cognizance of the courts of the United States, as
it may deem proper. . ‘

The Cowrt has long recognized that there are mattevs that “do nof
require judicial determination and vet are susceptible of it.”” 3
This ambiguity does not occur only with respect to judicial mas

“ters. The susceptibility of certain matters to determination by mor

than one branch occurs in the relations between all three branches.

Congress may certainly delegate to others. power which the -
legislature may rightfully exercise itsclf. . . . The courts,
for example, may make rules.. directing the returning of
writs and processes, the filing of declarations and other plead-
ings, and other things of the same deseription. Tt will not
be confended, that these things might not be done by the
legislature. wthout the intervention of the courts; vet it is
not alleged that the power may not be conferred on the judi-
cidal department.?° ' .

Likewise, Congress may delegate to the executive branch the powe

217 Sealia, supra note 211, at 6.
(1;1;?? U.S. (18 How.) 272, 284 (1856). Accord, Opinion of the Justices, 87 N.H. 492, 4!
;rhis'is not to deny, however, that there are certain powers that may he committed on
to one branch. As Chief Justice Burger has made clear. United States v. Nixon, 418 T.
683, 704 (1974): X
The “judicial power of the United States’” vested in federal courts hy Art, ITT,
§ 1 of the Constitution can no more be shared with tlie Executive Pranch than
the Chief Executive. for example. can share with the Judiciary the Veto power, or
the Congress share with the Judiciary the power to override a presidential veto.
Moreover, ‘“under certain circumstances the constitutional reguirenent of dne proc
?Ts ad}'eqmtrleme)nt of judicial process.” Crowell v. Benason, 255 T.S. 22, §7 (1932) (Brande
., dissenting). . .
mo Fx Parte Bakelife Corp.. 279 U.S. 438. 451 (1929), : )
=0 Wayman v. Southard, 23 U.S. (10 Wheat.) 1. 42-43 (1825) (Marsball, C. T.).
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to make rules and regulations to carry into effect a general policy
cstablished by the Convress in a statute.2

However, there are some matters which may be performed only by
one branch of the oovemment Chief J uet1ce Marshall recognized that
there is a line 222

which eepamtes those important sub]ects, whlch must be
entirely regulated by the legislature itself, from those of less
interest, in which a veneral provision may be made, and
power given to those who are to act under such geneml prov1-
sions, to fill up the details.

There is likewice a line that separates each branch from the others,
and a line that separates those sub]ects on which the bodies of only
that branch may act.

Marshall also noted that “the line has not been exactly drawn, »

and that “the precise boundary . . . is a subject of delicate and diff-
cult inquiry, into which a court will not enter unnecessarily.” *** The
Constitution and the case law give only general contours of the line.

The Constitution vests “all leglahtlve power ‘herein granted in the
( ongress of the United States.” #** The Supreme Court has defined the |
extent of the legislative power frequently,??s and has stated in broad
rerms that “Conoreas has . . . exclusive constitutional authority to
mnke laws necessary and proper to carry out the power vésted by the
Constitution ‘in. the Government of the United States, or in any De-
partment or Officer theveof, * **¢ and to set the p011c1e= by which the
nation will be governed.

The executive power is the ] power to see that the laws are faithfully
executed, to recommend to Congress those laws that the President
thinks wise, and to veto those he “thinks bad.?” The Constitution also-
vests explicitly the appointment power (subject to certain regulation:
by Congress), the pardon power, the power to call forth the nnhtla,
and the position of Commander-in-Chief of the armed forces, in the
President.>?® All of these specific powers are attributes of the execu-
tive power.

Finally, Chief Justice \Iarshall left no doubt that “it is emphati-
cally the province and the duty of the judicial department to say what
the law is. Those who apply the rule to particular cases, must of neces- -

sity expound and mterplet that rule.” 22* The exposition of the rule,

=1 Jd, ; Springer v. Phillmﬂne Islands, 277 US 189. 209, 210-11 (1828) (Holines &
Rrandejs, J.J.. dissenting); CoNe. GLORE, 39th Cong., 1st Sess. 186 (1960) (Remnnrks of
\in Davis) ; 92 Coxe. Rpece. 6443 (1946) (Remarks “of Sen. Donuell} ; Scalia, supra note
<11, at -1—7

"I .S, CONST. art. 1 § .
xlx'g/ Buckiey ¥. Valco, 424 U.S. 1 (1976) ; : Anderson v. Dunn, 19 U. S {6 YWheat.)
pITE I 21}.
b ’\,nlm vs]_tg“n Sheet and Tube Co, v. Sawyer, 343 U.S. 579, 585-89 (1952).
=7 1d, at HST.
LS. ConsT. art. 11, §2
= Marbury v, Madison,. 5-U.S,. (1 Crnnch) 137 (1803)., “An administrative officer -in
discharge of his du-im may have ocension to interpret and apply a law in erder fo
ree ft, but he ean have no sueh occeasion in order to determine the rights of private
Plrants, klnce e may not he constitntionally authorized to take jurisdicetion In respret
i-v them.” Opmion of the Justices, 87 N.I1. 492, 493 (1933).




however, is not the ultimate reach of the judicial power:

The award of excention is a part, and an essential part

of every judgment passed by a court exercising the judicial
power.*° :

.An award of exccution without a final judgment, however, would
be premature. Thus, the courts have developed, from carliest times,
a requirement-of finality in the exercise of the judicial power.?** The
constitutional “case or controversy”-requirement reflects this unique
aspect of the jndicial power, for it contains within it a vequirement
that the courts be the forum of last resort.2** A court’s power to apply
the law with finality to particular cases is an empty power without
the concommitant power to enforce its crders.?®® Couversely, a body
that does not exercise judicial power may not enforce its own orders.>*

This limitation is tacitly accepted in the proceedings of the admin-
istrative agencies and independent regulatory bodies. Geneially, the
agencies do not have the power to enforce their own orders. They must
seek judicial enforcement, either by direct application to the courts,
or through a request to the Attorney General to seek enforcement in

the courts, unless the parties voluntarily comply with the agency’s
determination.??s

The power to issue wrifs is intimately connected with the power of-
enforcement. A writ is a command to do an act that a court has de-
termined is appropriate in the circumstances of a particular case. It
would be anomalous for an executive agency or officer to issue a writ.

It is an activity traditionally reserved to courts,and exclusively within
the province of the judicial power.

“4. Pawers of the Proposed Bankruptcy Court
" “Against this background of separation of powers, the determina-
tion of the branch of government in which a nontenured bankruptey -

conurt is placed becomes important,-because it defines the power that
may be conferred upon the court. Some have suggested that the tenure

« = Gordon v. Tnited States, published at 117 U.8, 697, 702 (1863) (Taney. C. J.) reported
4n United States v. Jones, 119 U.8, 477, 478 (1886), and cited with approval in Glidden Co.
~¥. Zdanok, 8370 C.8. 330, 569 (1962) (Harlan 1.},

=1 Tytun v, Tnited States. 270 U.S. 568 (1926} ; TUnited States v. Ferreira, 54 .S, (13
How.) 40 (1852) ; Havburn Case, U.S, (2 Dall.) 469 (17492). :

22 Qee cases note 231 supra; Boron et al., supra note 131, nt 85102,

23 Gordon v, United States, 117 U.S. 637 (1865). The court not only. determines what
substantive law applies to the facts in the case before it, hut also determines the conse-
quences that the law prescribes are to flow from its first determination. This is another
jnstance of the application of the law (of =anctions. damages. remedies, ete.). Only after
the eourt has deterinined the approprinte consequences may they be executed against or
in favor of one of the parties to the case.

- B For example, the executive, in the office of a prosecutor. could not conviet. sentence,
and jafil an individnal, and then seek a jndicial determination of the pronriety of bhis
2§3ic;!;ni‘{n_)light of the facts of the case. Accord, Opinion of the Justlces, 87 N.H. 492,

2y RENA N

2% The Nattonal Labor Relatiens Board nrovides an examnle, Tt must seck enfnreement
ggnl(rs)orllgzz)in the courts of appeals. Natfonal Labor Relations Act §10(e), 29 U.S.C.
; e 970). ;

To the extent that there are excentinns to the general rule, ther marv ke catezorized nrder
the headings of cases where the government {s in phyeical control of the property or facility
in dispate. or where the overnment’s affirmntive anvroval iz a nrereqanisite to netinn hy the
party to the dispute (such as in a licensing proceedine). Tn those cases in which no en-
foresment order is necessarvy, the government Is the nrosecuting party. ‘fee Hart. The Poiwcer
of the Congress to Limit the Jurisdiction of Federqal Courts: An Ezercise in the Dialertic,

66 Manv. L. Rev. 831, 1362 (19353). Bankruptéy generally falls in neither of these
categories.
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of the judges has no cffect on what power may be conferred, arguing
that judicial power is permissibly granted to any tribunal.?*¢ domeri-
can Ins. Co. v. Canter and Palmore v. United States have been cited
in support.®3* However, as previously noted, those cases concerned geo-
graphical areas over which Congress has plenary power,?*s and though
judicial power may have been granted, “the judicial Power of the
United States” as defined in Article III, that is, Federal judicial
power, was clearly not granted. And as Mr. Justice Harlan suggested
in Glidden Co. v. Zdanol, that distinction is erucial when Congress
attempts to exercise,its powers within the States and within the con-
text and confines of a Federal system.?*

“Article I courts . . . are agencies of the legislative or executive
Lranch.” 290 Any grant of federal judicial power would be inconsistent
with the doctrine of separation of powers. The powers and jurisdic-
tion that a bankruptcy court must exercise are extensive. The case law
surrounding nontenured tribunals and surrounding the separation-of-
powers doctrine are doubtful support for a grant of those powers and
jurisdiction to a bankruptcy tribunal that is not granted judicial

OVwer. o - ..
The leading case in support of the grant to an Executive Branch

“body of powers in the context of judicial procedures is' Crowell v.
. Benson. In that case, the Court upheld a grant of power to an admin-

istrative agency of the fact-finding function, subject to review only
on a clearly erroneous standard, in a case involving matters of
private vights. The legislation in question, however,.reserved an
absolute right of appeal on all questions of law. The opinion stressed
the limited nature of the grant involved, noting that “the statute
has a limited application, bemg confined to . . . the method of deter-.
mining the questions of fact, which arise in the routine of making
compeénsation awards,”*? and that “theve is no requirement. that in
orvder to.maintain the essential attributes of judicial power, all deter-
minations of fact in constitutional courts shall be made by judges.” 242

Professor Sandalow, in discussing the scope of the Crowell decision
and the extent of the support it provides for nontenured courts,
observed.that the “Court’s characterization of the agency’s power is
not entirely accurate, since the latter necessarily determined issues
of law also [in the first instance] . . . .” #** However, he went on to
state that in spite of the broader nature of the agency’s power than
that described by the Court, “the agency’s powers were not nearly

=% Griswold 236835,

= Jd. R

=3 Pp. 1822 gupra. N

=0 270 TL&. 520, 54647 (1962).

20 (1lidden Co. v. Zdanok, 370 U.8, 530. 799 (1962) (Douglas, J. dissenting).

Chief Justire Burger has empliacized the point very recently, In Swain . Pressiey. No.
ThoN11, Slip Opinion of Burger, C. J. 2 (ULS, March 22, 1977). a case that concerued the
requiremment of exhanstion of haheas remedies in the loeal Distriet of Cotumbia courts be-
fere resort eonld be had to the U.S, Distriet Court for the Distriet of Columbia, the Chief
Justies, in a con-urrence jolned by two other justices, stated.

A doctrine that allowed transfer of the historie habeag jurisdiction to an Arficle T
court cnnld ralse separation-of-power: gunestions, since the traditional Great Writ
was nrgely a remedy ngainst executive detention.

M85 (L8, 22, 54 (1832).
2 [, at H1.
243 Sandalow 2608,




- court.” 2 Professor Krattenmaker went further:*

as extensive. as those contemplated for the proposed bunkruptey

No administrative agency has snch powers and no case
that I-am aware of remotely suggests that Congress can
create tribunals with such powers yet not tenure its judges.

Thus, there is a reasonable, and perhaps a serious, doubt that the
powers ~ contemplated may be granted to a nentenured bench
The precise extent of the limitations that would be required, how-
ever, are uncertain. As Chief Justice Marshall said, the line betweer
the various powers that may be granted to different branches of the
government “has not been exactly drawn,” and “the precise . . .
boundary . . . is a subject of delicate and difficult inquiry . . . .” 2%

Professor Wechsler suggests that in light of the power to punish
for contempt and to issue writs of execution, there is no room ‘“tc
regard the court as a judicialized administrative agency in an area

‘where the administrative process could be alternately employed.” 2+
The ecourts have never held that an administrative agency, or execu-

tive branch “court”, could hold a jury trial, and the case law is clear
that the right to a jury trial does not exist in the adininistrative
context.?*® The power to enjoin a State court or official is a sensitive
one, as the Supreme Court recently stated,?*”® and the permissibility
of a grant of such a power to other than a constitutional court is at
best doubtful. Finally. a grant of the power to iseue a writ of habeas
corpus to a nontenured bankruptcy court, especially to a State official,
is similarly suspect.?s°

In addition, the Department of Justice has recognized that the

‘broad grant of jurisdiction may raise constitutional issues if granted

to 2 nontenured court.?* The Hearings and the Commission Report
are replete with evidence of the need for expanded jurisdiction of the
bankruptey court.®* The Department recognized, however, that the

IR A
245 Wrattenmaker 2690. :
28 Warman v. Sonthard, 23 U.S. (10 Wheat.) 1. 43, 46 (1825). The Justices of the
New Hampshire Supreme Court were not o reticent when it came to the judiciary:
[T]he function of trring and deciding ltiration is strictly and exclusively for
the judiciary when It is between private parties. netther of whom seeks to come
under the protection of a public interest and to have it upheld and maintained
for his benefit. : ; :

Opininn of the Justices, 87 N.H. 402, 495 (1933). _

7 Wechsier 2703 ; pp. 3031 supra. decord. Sandslow 2700 : Shapire 2703,

s Qce Atlas Roofing Co., Tne. v. Qeecupational Safety and Iealth Review Commission,
No. 75=-T46 (T.&. Mar. 23 1977) : BATOR et 8l.. #uprue note 131, st 338-39; Note, Applica-
tion of Constifutional Guarantees of Jury Trial to the Administrative Process, 3G Hagrv, L.
REv. 282 (1942): - .

[T]he trinl by inry contemplated In the federal sand state constitutions not only
- reqnires the submission of questions nf fact to a group of hinpartinl men, but de-
mands a trial in a court with a judge to guide the jury in perfromance of its
functions. . :
citing Cnpitol Traction v. Hef, 174 T0.8. 1 (1889) ;: Middleton v. Texas Power & Light Co.,
108 Tex. 96 (1916), ¢f’d, 249 T.8.152 (1919).

Further. there is some sncgestion in the ecase Jaw that “the pnarantee [af a jurr] ecan
not denrive a public official {nnder the proposed Jemislation. the hankrupter dndgel of
the @iceretion miven him hv statute,” Note. supra, at 292, ciilng McInnish v. Board of Edu:
cation, 187 N.C. 494 (1924),

2 Yonnger v. Harrig, 401 T.8. 37 (1971).

¥e Swain v. Pressiey. No. 75-811. 8lip Opinjon of Burger, C.J. 2 (U.8. March 22, 1077
note 240 gupra.

=1 Letter from Patricia Wanld, Asst. Atty. Qeneral. Office nf Legislative Affairs to Dor
Fdwards. Chairman. Subecomn. on Civil and Constitutional Rizhts, Mareh 16, 1977, at 3
The Department has opposed expanded jurisdiction for the hankriptey courts, Hearinas
Pt 4. at 200798, thongh the reasons cecm to surgest more the parochial interest of the
TUnited Stotes as a potential dehtar of n hankrunt estate and a desire to he sved in
more famillar forum. than any constitntional objection to exnanded iurisdiction.

(izg Cr)\.u.\ussmx REPORT, pt. I. at S8-92; pt, II, at 30-33; Hearings. pt. 4, at 2706-3"
cdex).
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“constitutional uncertainties posed by the expanded jurisdiction given
to the bankruptey courts in previous legislation ﬂ;z.g., H.R. 31 and
1L1. 32) are eliminated in TL.R. 6 by granting the bankruptcy courts
Article 11T status.” 233 ,

In sum, the Constitution suggests that an independent bankruptcy
court must be created under Article III. Article III is the constitu--
tional norm, and the limited circumstances in which the courts have
permitted departure from the requirements of Article IIT are not
present in the bankruptey context. Even if they were present, the text
of the Constitution and the case law indicate that a court created with-
out regard to Artiele TIT most likely could not exercise the power
needed by a bankruptey court to carry out its proper functions. In
view of Congress’ independent obligation, and the Congressional oath,
to support the Constitution, the decision on this issue should not simply
be thrown to the courts. Congress should establish the proposed bank-
vuptey court under Article IXI, with all of the protection that the -
Framers intended for an independent judiciary.

IV. Arrrars

IL.R. 8200. in conjunction with the separation of the bankruptcy
courts from the district courts and the establishment of constitutional
courts, removes the intermediate appellate step in present law of ap-
peals to the district courts. The bill permnits appeals to go directly
tothe courts of appeals: The reasons are based on sound judicial policy,
and are independent of the need for a separate bankruptey court.

A, THE PRESENT T&PI’ELLATE STRUGCTURE

The present appellate procedure in bankruptey cases is the result
of an evolufien that paralleled the evolution of the bankruptey courts -
themselves.?®* Appeals from bankruptey judges’ decisions and orders
lie to the district courts,?>s and from there to the courts of appeals.®*
The practice and standards on appeal from a bankruptey judge to a
district judge are nearly the same as the practice and standards o
appeal from any trial court to an appellate tribunal.*** :

Before the Chandler Act,*® veferces in bankruptey exercised pow-
ev more akin to those of special masters than of trial judges.®* Re-
views of their orders proceeded as would review of special masters’
orders.?®® Tn 1938, referces’ jurisdiction was expanded.?®* The appel-
Iate procedure was also revised to bring practice more into conformity
with general appellate practice.?s? Nevertheless, the revision was not
ceniplete, and the power of the district judge to review the referce’s
finding vemained greater than that of an ordinary appellate tribuual.®®

viter, xupra note 251, at 3.
P'n, 2—4 sunra,
Nee, 2%, 311 T7.8.C. 67¢ {1970) ; Rules S01-05.

S Qee, 240, 11 T.8.C. 470 (1970),

T Nee generally Rnles 801-11: Advisory Commities Notes ta Mules 8/01-14, Colliers
Pamphiet Bditlon, Bankrupiey Act and Rules. pt. 2, at 962-T1 (1976).

ER At of June 22,1938, ¢, HT70. 52 Ktat, 840,

0 Qee Act of July 1, 1898, . 541, § 390(5), 30 Stat. 544, H55-56: p. 2 supra.
ot -';:' \;m: 1T, R. REr. No. 1409, 75th Cong., 1st 'Sess. 11 (1937) ; Iearings, supp. app. pt. 1,

U Aet of June 22, 1938, ¢, 5735, 52 Stat. 840, 857-18: Vearings. snpp. anp. pt. 1, at G2,
m-"': TLR. Ner. No. 1409, 75th Cong., Ist Sess, 11 (1937) ; Hearings, supp. app. nt. 1, at
L3 Ty re Lindholm, 124, F. Supp. 301 (D.N.D. 1933). See Dunsdon v. Federal Lard Bank,
157 .24 81 (Sth Cir, 1943).
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APPENDIX II

Reprinted from Hearings on H.R. 81 and H.R. 32 Before the:

Subcomm. on Civil and Constitutional Rights of the House
Comm. on the Judiciary, 94th Cong., 1st and 2d Sess., pt. 4,
at 2682-2706 (1975-76). , .

[{The fdllowing letter from Cl}sﬁrman Rodino was sent to several
constit__:lutional -experts. The replies received follow the Chairman’s
Jetter. : :

) . Arrrt, 30, 1976.

“There are presently pending before the Committee on the Judiciary two bills,
JI.R. 31 and HL.R. 32, which would substantially revise the Bankruptey Act. Both
bills contemplate the establishment of a new court systam to process bankruptey
Cases.

H.R. 31, drafted by the Congressionaily ereated Commission on the Bankruptey
Laws of the United States, weculd establish an “Article I court”, the judges of
which would be appointed by the President, by and with the advice and consent
of the Senate, for fifteen rear terms. The Coniraission modeled its new bankruptcy
court after the United States Tax Court, 26 U.S.C.A., 7441-7448, H.R. 32, drafted
by the Natioral Conference of Bankruntey Judges, would create the same sort
of court, with the same 2ttributes, but the judges would be appointed by the’cir-
cuit council which governs the district in which the judge is to sit, .

Under both hills, the bankruptey judges would be remcvable only for incapacity,
mwisconduct, or neglect of duty. Tha remoaval procedure reqguires the Director of.
the Adminpistrative Office o2 the U.S. Courts to report possible grounds for re-
moval to the Chief Justice, whe must appoint a judge of the United States to
investigate the charges. If the investigating judgze finds sufiiclent grounds for the
filing of charges, he must report to the Chief Justice, The Chief ‘Justice must
furnish a copy of the charges to the bankruptey judge, who is given an oppertunity
to defend himself, and must appoint a commission of three other judges to hear
and determine the charges; The commission's determination is subject to review
by the Courts of Appeal and the Supreme Court. i ) A . »

The new court, under bills, would be given jurisdiction broader than that -
presently exercised by district courts sitting in bankruptcy and by referees in
hankruptey. The goal of both the Commission and the Judges was to create an
independent bankruptey court that could bear all matters that might arise if -
the administration of a bankruptey case. Thus, the present distinction between
stmmary and plenary jurisdiction of the referee, based on possession of property
by the dcbtor or trustee (essentially making summary jurisdiction in rem
wounld be abolisked. The court’s process would run throughout the United States
and all actions related to a2 bankrupt estate would be tried in the new bankruptey
court. See Willigms v. Austrian, 831 U.S. 642 (1947) ; Schuwmacher v. Becler, 293

1.2, 367 (1934). The court would not exercise any criminal jurisdiction. All ac-
tions which eould be brought in the bankruptey court would be removable to the
bankruptey court, from either State or ¥ederal courts.

In addition, the new hankruptey court swould be given all powers, judicial in
riure, necessary to earry out its responsibilities, including the power to cite and
wanish contempis, to bold jury trials, to enjoin other courts and proceedings in
them, aud to enter judzment and issue writs of execution. Its orders would be

(63)
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final unless appealed, much in the same way that the orders of a distriet court
are final. Under H.R. 31, appeals would g£o to the district court; under H.R, 32,
they would lie to the circuit court of appeals,

. As part of the Committee’s study of these proposals, we wish to examine the
constitutionality of conferring the jurisdiction coatemplated on the courts de-
scribed above. We wish to consider these issues both in terms of what would
withstand attack before the Supreme Court, and in terins of Congress’ independ-
ent responsibility to determine the constitutionality of legislation. We request
your consideration of this problem. Specifically, we would like you to address the,
Iollowmg questxons*

-1. What is the constitutional status of the described courts, if such & deter-
mination is important?

‘2. 'May either of the courts deccnbed exercise the full jurisdiction descnbed
If not, what limits must be placed on their powers? .

3. Does the exercise of the jurisdiction described constitute the exercise of “the
Judicial power of the United States” as described in Article 111, section 1, of the
Constitution? If not, what does constitute the exercise of the judicial power?

4, May the powers and jurisdiction described be exercised by anyone other
than a life-tenured, salary-protected judge, or an appointee of such a judge,-
who is under the judge’s supervision, control and review?

. One solution, short of creation of Article III courts, which has been posed
to the problems raised by these questions, is to create 2 bankruptcy court that.
is an adjunct of the circuit courts of appeals, much as the current bankruptey
courts are asdjuncts of the district courts. The Judges bill, H.R. 32, in large part
attempts to achieve this result, by vesting appointment and appellate power
in the circuit courts. The .Committee would be interested in your opinion on
the constraints that the Constitution places on such an arrangement. Specifically,

-§. How much control, and of what sort, must the bill allew the circuit court
to retain over the bankruptcy judge?

- 6. Does that control include the pcwér to remove the bankruptcy judges for
other than cause, or in other than the method outlined above?

* 7. Does it include the power to hear new evidence on review or appeal of a
deczsxon of a brankruptcy judge?

8. May the bankruptey court be ngen the power to cite for contempt, hold-
jury trials, enter final judgments, and issue writs of execution?

The present relationship between the referees and the district courts come
close to little efTective control. Except for hisiorical considerations, does current
law delegate too much power to the referees?

Little has been written in this area specifically discussing the constitutional
status of the proposed bankruptcy courts. The Commission’s Report dismissed
the issue as unimportant. However, a recent article by W. Plumb, The Taz Rce-
ommendations of the Commission on the Bankruptcy Laiwcs: Taz Procedure, 88
Harv. L. Rev. 1360, 145769 (1975), does address the issue directly, We would
appreciate your revxew of that portion of Mr. Plumb’'s work, and your comments
on it.

Finally, the recent case of Buckley v. Valeo, helding the composition of the,
Federal Election Comrission in violation of the Appcintments Clause, Article 11,

section 2, of the Constitution, has raised the issue of the method of appoint-’

ment of the first bankruptey judges to serve on the new court. The Commission
bill recommends to the President that he appoint those bankruptey judges cur-
rently serving who are qualified to serve on the new court. The Judges bill,
however, automatically extends the terms of sitting referees to the effective
date of the Aet (one year after enactment), and then makes the sitting referees
in office on the effective date of the Act bankruptey judges of the mew court
for a six year transitional term. At the end of the six year transitional term,
the bill requires the judicigl councils to make appointmeénts of new judges from
sitting judges, so far as practicable.

In light of Buckley and relevant case law, we wish to ascertain the constitu-
tionality of such an antomatic “fold-in” for the six year transitional term, and
of the preference required for the first full term. This question should be con-
sidered in four possible settings; namely, transition from the current system of
appointment by the district courts for six year terms to 2 position with limited
jurisdiction, to each of the three court structures outlined above, and to a full

th:
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Article IXI court. An additional alternative may be to stagger the appointments.
of the new bankruptcy judges so that all current judges would be continued in
office until the end of their current terms, regardless of the effective date of
tbe Act, while new judges are appointed to-fill the vacancies that arise, thus.
creating a court where judges appointed by different methods sit concurrently.
Would your answers be different i{f the referees were continued for the transi-
tional term as referees with expanded powers, rather than as bankmptcy

judges?

The Committe would deeply appreciate your consideration. of the guestions
presented, and as detailed a response as you are able to prepare within the next

few weeks,
With best regards.
Sincerely,

iion. Perer W. Ropixo, Jr,, M.C.

cha:rman. Commitiee on the Judwrary, House of Representatives, Washmg.-

.ton,. D.C.

Dear CONGRESSMAN Ropixo: This will respond to your letter of April 30 con-
cerning the proposed bankruptey Jegislation.

I assume the letter was directed to me because of my involvement in Buckley
5. Valeo, apd I will limii my eomments to the gquestions you raise on that sub- .
jeet, except.for a few preliminary general observations.

On the Article IIX question, it seems pretty clear to me that the proposed -
bankruptey court would indzed be exercising. the judicial power of the United
States and would have to be constituted in accordance with the requirements .
of Article III. Mr. Plumb’s argument to that effect is, I believe, highly persua-
sive. X Congress for some reason does not wish to create an Article II1 court,
conceivably the problem could be' resolved by making the court an adjunct of
the courts of appeals; I bave no expertise on precisely how much control by
them would be required, or whether cx.rrent law delegates too much power to -

the referees.

As to the Buckley v. Valeo questxon on the assumption (contrary to my belief)
that the bankruptey court could be established as a legislative court not subject
to Article YII, I see no substantial problem with the provisions of H.R. 32 regard-

ing continuance of sitting referees in office as bankruptey judges of the new
court. The governing cases are Shoemaeker v. United Stateg, 147, U.S. 282 (1893),
which held that “Congress may increase the power and duties of an existing -
office without thereby rendering it pecessary that the incumbent should be
again nominated and appointed,” 147 U.S. at 301, and Wood v. United States,
107 U.S. 414 (1882), which is to the same effect. The referees are already
inferior officers of the United States and have been appointed properly by the
courts pursunant to Article I, Section 2, clause 2 of the' Constitution. The
Shoemaker and Wood cases stand for the proposition that such officials may
be changed in rank, or given increased powers and duties, by Congress without
a new Article II appointment, While there js 8 suggestion in Shoemaker that the -
result might be otherwise if the additional duties were not “germane to the
offices already beld by” the officers in question, id., I do not believe that could
reasonably be argued with respect to the transformation of the referees into

bankruptcy judges.

Even if the new bankruptey court must be an Article III court, the same
result would foliow. While historically Article III judges have been selected
through appoiniment by the President ‘and confirmation by the Senate, the fact
is that Article IIT prescribed no means for eppointments of judges; the operative
provision remairs. Article II, Section 2, clause 2, which permits Congress *“by
law [to] vest the appointment of such inferlor officers, as they think proper,
in the President slone, in the courts of law, or in the heads of departments.”
Under this language, all judges of inferior courts—that is, of all courts other
than the Supreme Court—could be selected, pursuant to Act of Congress. by
means otber than presidential.eppointment and Senate confirmation: e.g., federal
judges could be appointed by the Attorney General, or district judges could he
appointed by the courts of appeals. It would follow that, since the referees have

Perer W. Roorvwo, Jr.,

CoviINGgTON & BURLIKG,
Washington, D.C., June 8, 1876.-
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properly been appointed by courts of law, and since Article 11T judges may be
appointed in the same manner, the 11.R. 32 provision is not troublesome. And as
.indicated above, I do not think that the change from referee to bankruptcy
Judge (whether Article IIX judge or not) would involve so drastic an expansion
of prior powers and duties as to require a new appointment under the “germane-
ness” requirement suggested by Shoemaker.,

Yours sincerely,

: Beice M. CracerT, Esq.

~

: JonEes, Day, Reavis & PoGUE,
N Washington, D.C., May 24, 1976.
In Re: H.R. 31 and H.R. 32—Revision of the Bankruptey Act. .
Hon. PETER W. RoDINO, JT.,
Committee on the Judiciary,
House of Representatives, Washington, D.C.

DEar CoNGRESSMAN RoDINO: Your letter of May 5th has been on my desk for
some time while I have tried to think through my response. The questions you
have asked are important and difficult ones, and a complete answer to them
would involve much research, and take more time than I have available. I have
finally concluded that I should respond iith a shorter letter in which I will
try to give you the substance of my thinking in this area.

" In this letter, I will follow the numbers indicated with respect to the questions
stated in your letter. - - . :

1. The courts which would be established under H.R. 31 ‘and H.R. 32, as sum-
marized in your letter, would be courts established under the potwer of Congress
to legislate, that is, they would be Article I courts. In my view, there is no
doubt of the power of Congress to establish such courts. o

- Under clause 4 of Section 8 of Article I of the Constitution, Congress is
expressly given power “To establish . . . uniform_Laws on the subject of Bank-
Tuptcies throughout the United States™; and by clause 18 of the same Section,
Congress is given power “To make 21l Laws which shall be necessary and proper
for carrying into Execcution the foregoing Powers, . . ."” This is similar to the
power given to Congress by clause 1 of the same Section “To lay and coliect
Taxes,” under which, with the ‘“necessary and proper” clause, Congress has
established the United States Tax Court, and various other tribunals at various
times. such as courts for the Territories of the United States, and for the District
of Columbia.

‘The constitutional validity of such courts caunnot seriously be questioned.
The decisions go back as far as 1828, when dmerican Insurance Co. v. Canter, 1
Peters 511, was decided. That case upheld the power of Congress to establish
Territorial courts in Florida, although they were not Article IIT courts, that is,

“such inferior Courts as the Congress may from time to time ordain and es- -

tablish"” under Section 1 of Article II1. See also Ceary v. Curtis, 3 Howard 236,
245 (1845), where the Court said that “The judicial power of-the United States”
is “dependent from its distribution and organization. and for the modes of its
exercise, entirely upon the action of Congress, who possess the sole power
of creating tbe tribunals (inferior to the Supreme Court) ... and of investing
them with jurisdiction, either limited, concurrent, or exclusive, and of with-
bolding jurisdiction from them in the exact degrees znd character which to
Congress may scem proper for the public good.” .

The most recent expression of the law in this area .is found in the decision of
Pailmore v. United Stetes, 411 U.S. 389 (1973), which upheld the constitutional
validity of the courts established by Congress for the District of Columbia by the
District of Columbia Reform and Criminal Procedure Act of 1970, 84 Stat. 473—
specifically the Superior Court for the District of Columbia and the District of
Columbia Court of Appeals. In an opinion by Mr. Justice White, the Court re-
viewed the decisions in this area, and specifically upbeld the power of Congress
to establish these courts under Article I of the Constitution rather than under
Article IIL

In my view, the proposed bankruptey courts would be validly established by
Congress under the powers given to them by Article I of the Constitution.

2. In my view, the courts described could validly exercise the full juris-
diction described in your letter. I have not seen the exact terms of the bills re-
ferred to in your letter, and it may be that there are some special situations
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or circumstances which would present questions. Generally speaking, though,
I would not think there was reason to doubt the constitutional validity of giving
the courts a broad jurisdiction, as long as it was adequately connected with
the power given by the Constitution to Congress tv establish “uniform laws on the
subject of Bankruptcles throughout the United States.”

3. The exercise of the jurisdiction described would constitute the exercise
of ‘‘the judicial power of the United States,” but the power may be exercised
under Article I, as well as under Article III. This matter is fully discussed in
the Palmore decxsxon, which seems to me to leave no real basis for a valid con-
stitutional doubt,

4, From the discussion above, and specifically from the Palmore decision, it
follows that the powers.and jurisdiction described may be exercised by a judge
appointed under a statute authorized by Article I, that is, by a judge who is
not life tenured or salary protected.

I now turn to your second group of questions.

In my view, as presently advised, it would be undesirable to make the
bankruptey courts be adjuncts of the circuit courts of appeals. Those courts are
overwhelmed with business as they pow stand. Moreover they are not very
well organized nor qualified to carry out admipistrative duties. It would le
my best judgment or guess that assigning control to the circuit courts of
appeals would mean that assigning control to the circuit courts of appeals would
mean, as & practical matfer, that there was very little effective control

- I turnnow to your specific questxom in this area.

5. As far as I can see, there is no amount of control which “must" be allowed
by the bill to the circuit courts. It seems to me that that is entirely a matter
for the judgment of Congress. In my own view, it would be highly undesirable
to have the appointing power in the circuit courts. If we are to have separate
bankruptey courts—which I favor—I think that the appointment should be by
the President, with confirmation by the Senate. However, as I have indicated, the
amount of control which should be exercised by the circuit courts of appeals is,
in my opinion, and within very wide limits, subJect to determination by Congress.

6. I do not suppose that control should be given to the courts of appeals
to remove the bankruptcy judges for other than cause.

7. As far as I can see, the Constitution makes no requirement as to whether
the circuit courts of appeals could hear new evidence on review or.appeal of a
decision of a bankruptcy court. As I see it, this is entirely a matter for Congress.
My own recommendation would be that Congress should not provide for hear-
ing new evidence. In this connection, the method long followed for review of
decisions of the United States Court seems to provide a good analogy.

8. In my view the powers given to Congress by Article I of the Constitution
are sufficient to enable Congress to establish bankruptey courts which have powers
to cite for contempt, hold jury trials, enter final judements, and issue writs of
execution. Such powers have long been exercised by Territorial courts, and are
now exercised in the District of Columbia. Similar powers were exercised by the
Court of Claims during the long period before it came to be regarded as an
Article III court.

I have examined Mr. Plumb’s article in 88 Harv. L. Rev. 1360, specifically at
pages 1457-69. This seems to me to be an excellent discussion of the problems,
including a useful assessment of the far from clear opinions in Nelional Mutual
Insurance Co. v. Tidewaler Transfer Co., 337 U.S. 582 (1949). I would agree with
Mr. Plumb that there is no doubt.of the constitutional validity if a statute en-
acted by Congress which assigns to an Article I court the ordinary problems of
the ‘‘administration” of bankruptcy. I would also agree with Mr. Plumb that
the constitutionai validity of such a statute may “be regarded as at best un-
certain at least so far as it [the bankruptey court] would have jurisdiction of
suits by the trustee against adverse parties other than the United States.” 88

Harv. I.. Rev. 1468. That much is novel, and, as far as I know, not directly
supported by any decision of the Supreme Court of the United States. However,
I know of no decision which holds that a statute giving tbe court such powers
would be unconstitutional. And I think that it is at least fairlv arguable that
giving a bankruptcy court such jurisdiction does come within the power given
to Congress by the Constitution “To establish . .. uniform Laws on the subject
of Bankruptcies throughout the United States.” Such suits *“hy the trustees
against adverse parties other than the United States” are surely a direct in-
cident of the bankruptcy. They must be resolved if the bankruptcy is effective.
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Considering the broad interpretation usually given to the “necessary and proper”
<lause, 1 should think that a strong case could be made for the proposition that
the enactment of such powers in the bankruptey court is “necessary and proper”
to the effective exercise by Congress of ils power to make a Uniform Bankruptcy
Act, if that is the judgment of Congress.

With respect to the transitional designation of. judges for the new bankruptey
court, the problems are largely novel, and extremely difficult. I do not think
that the recent decision in Bucklicy v. Valeo has much to do with this, since it
‘did not involve any “fold-in.” There remains the question whether Congress can
constitutionally carry forward existing appointees into the new courts, if new
bankruptey courts are established.

Here, again, the analogy of the Tax Court is fairly close. When the Tax Court
‘was made an Article I court, about 1970, the existing judges were folded-in, and
that seemed the natural and appropriate thing to do. As far as I know, the con-
stitutional validity of this has never been questioned. Nevertheless, the judges
involved had previously been named (and confirmed) to “an independent agency
in the executive branch of the government,” which, despite the fact that it looked
and acted like a court, actually exercised no judicial power. See Old Colony
Trust Co. v. Commissioner, 279 U.S. 716 (1929). Wken-the Tax Court became
an Article I court, judicial power was conferred on it, as Congress had power
to do, Ex parte Bakelite Corp., 279 U. S 438, 449 (1929), where the Court said
that—

- It long bas been settled that Artxcle IIX does not express the full authority

ol of Congress to create courts, and that other Articles invest Congress with

. power in the exertion of which it may create inferior courts and clothe them
. with functions deemed essential or helpful in carrying those powers into
. execution.

. Thus, “judicial power” was first conferred on the judges of. the Tax Court
when, in 1970, it became an Article I court. It could have been contended, with
some plausibility, that these judges. then filled a new office, exercising judicial
power, while they previously bad been in the “executive branch of the govern-
ment” with the consequence that a new nominaticn and confirmation was re-
quired. Though such an argument can be made mechanically or analytically,
‘it does not have much of substance to it. Thovugh the judges of the Tax Court

did not exercise “judicial power” before 1970, Congress had authorized that they
be called judges and that their tribunal should be known as the “Tax Court of .

the United States.” And the tribunal did, from the beginning, act like a court.
There was, undouhtedly, some change when the formal “judicial power” was
conferred on them, but it was not a very great change. To say that that required
new nomination and confirmation would be a little like saying that all the judges
of the lower federal courts required new nomination and confirmation in 1875

when, for the first time (except for a very brief period early in the nineteenth

century) .federal question jurisdiction was conferred on them.

Another analogy is found in the membership of the United States Commission

on Civil Rights. This agency was first created by Congress in 1957. At all times,
it has bad a limited duration, the period of its duration having been extended
by Congress on several occasions, Persons have been nominated and confirmed
as members of the Civil Rights Commission. It could be contended that this
nomination and confirmation was for the term ending with the then expiration of
.the Commission. Thus, when that term was extended by Congress, it could be
‘contended that a new nomination and confirmation was reguired, since the mem-
bers were then entering into a rew term. Or, to put it another way, it could
be contended that Congress, by extending the term of the Commission, was
actually designating the members for the new term. Acturlly, no such conten-
tion has ever been made. Several members of the Commission have held office
over one or more extensions of the term, and this has never been regarded as
amounting to an appointment for a new term. :
. I would conclude that there is no substantial Goubt about the constitutional
wvalidity of the folding-in of the judges of the United States Tax Court, although
I recognize that I can point to no decision which elearlr estahlishes this, If ¥ am
‘sound in this conclusion, it is an important step towards resolving the problem
. with resnect to the judges of the proposed bankruptey court.

There are differences. In the case of the United States Tax Court (and of
the United States Commission on Civil Rights) the persons involved had been
‘nominated by the President and confirmed by the Senste. In the case of the
present referees in bankruptcy (often called today “bankruptey judges”) the

O bt m ot

-]

A w )]

PP A e



proper”
ion that
proper”
[kruptey

ikruptcy
ot think
since it
ress can
, if new

ix Court
}-in, and
the con-
e judges
L agency
it looked
I Colony
; became
@ power
urt ssid

atbority
es8 with
the them
rers into

x Court
ted, with
- judicial
» govern-

was re-
Iytically,
2x Court
hat they
Court of

-a court.’

rer” was
required
e judges
1 in 1875
neteenth

nraission
111 times,
axtended
onfirmed
hat this
ration of
could be
he mem-
it could
on, was
. conten-
21d office
arded as

itutional
although
JIf ¥ am
problem

(and of
18d been
e-of the
es”) the

ARt
ST

A KRG TR

appointments have been by district courts, and none of them has been nomi
pnated or confirmed. To this extent, the analogy of the judges of the Tax Courtis
not controlling. However, the referees in bankruptcy bave been exercising judi-
cial powers, though under the direction and control of the district judges. They
could continze to exercise essentially the same powers once the new court was
established, though, presumably, under the direction of the United States Courts
of Appeals. .

I think it is fairly arguable that a suitable transfer provision with respect to
the referees would be constitutional. I would not myself favor appointment by
the judicial councils. In the long run, I think that the judges of the bankruptcy
court should be nominated by the President and confirmed by the Senate, just
as is the case now with respect to the judges of the Tax Court. Still, there are
problems about doing this all at once, and one of {hese problems is the sheer
difficulty of getting on with the work in the bankruptey court while the nomina-
tions and confirmations are being carried out. Although I cannot point to a case
upholding it, I would think that a strong case can be made for the proposition
that the existing referees should continue in office, subject to supervision by the
circuit courts -0f appeals, and, perhaps, for staggered terms of two years, fonr
years, and six years, and that their successors, after the completion of these
terms, would be nominated by the President and confirmed by the Senate.

If the existing referees have appointments for designated terms, it could be
provided that they should continue as judges of the bankruptey court until the
expiration of those terms. This is, in essence, what was done with the judges
of the United States Tax Court. That would provide for staggered separations,
so that all of the new appointments would not come at once. If it was thought
to be helpful, the existing referees could be continued as referees, with expanded
powers, until the expiration of their terms, at which point their successors
would be named as bankruptcy judges. As I have indicated, I would favor that
the designation at that time should be made by the President, with confirmation
by the Senate, although I am by no means prepared to say that appointment by
the judicial councils would be unconstitutional. After all, the Constitution does
provide (Article II, Section 2, clause 2) that “the congress may-by Law vest
the Appointment of such inferior Officers, as they think proper, in tbe President
alone, in the Courts of Law, or in the Heads of Departments.” Xowever, as far
as I know, Congress has never authorized the appointment of judges, or the ap-
pointment of persons directly exercising judicial power under either Article I or
Article IXI, in the Courts of Law, or in anyone other than the President, with -
confirmation by the Senate. LoLe '

As I said at the beginning of this letter, the guestions which youn ask are large
and complex—~gas well as significant and interesting. I trust that you will under-
stand that I have not undertaken to give comprehensive consideration to all of
the problems. I have, however, drawn on my study and experience, including
participation as a counsel in cases as far apart in time as O’Donoghue v. United
States, 289 U.S. 516 (1933). and Pelmore v. United States, 411 U.S. 389 (1973).

I hope that these responses to your guestions will he of some use to you and
to your Comumittee.

‘With best wishes,

Very truly yours,
' ErwIN N. GRISWOLD,

GECBGETOWN URIVERSITY LAW CENTER,
Washington, D.C., June 30, 1976.
Hon. PETER.W. RobpINO, Jr.,
Commitiee on the Judiciary, House of Representatives,
Weashington, D.C.

Dear CHAIRMAN Ronino: Please excuse my delay in responding to your request
for my views concerning the constitutionality of the pending bankmpt_cy bills.
I appreciate greatly your giving me an opportunity to express my views on
these issues. e

As a preliminary matter. I should like to disclose a possible source of hias.
My colleacue, Dean Frank Flegal, litigated the case of Palnore v. United States,
411 U.S. 389 (1973) and as I became convinced that his position was correct I
assisted in development of the Palmore brief before the Supreme Court. As you
are aware, that case is now before the Supreme Court again where one of the



issues is whether Congress may commit all post-conviction habeas corpus claims
to federally-created Article I courts exclusive of Article III tribunals. I am
presently assisting Dean Flegal in the preparation of that brief. While I have
thus come to bhave some views on the meaning cf the Article III requirements,
I nev%rtheless believe they have come.from an initial inquiry that was open
minded.

In analyzing the questions you have presented, I think certain caveats are in
order. First, I believe Congress truly has a large role to play in this arca, While

- the federal judiciary would undoubtedly have the final say with respect to the

constitutionality of the proposals you have outlined, there is much room here for
deference to Congressional insigbts. In pariicular, if the Congress fully considers
the matter and provides solid data and historical support for committing some
of these issues to Article I courts, I believe the Supreme Court would be at least
pre-disposed to respect that judgment. For the cases suggest that the Court is
seeking ¢o give a practical, not simpiy theoretical, content to the legal requirement
that Article JII mandates a tenured judiciary in scme instances. On the other
bhand, if the Congressional -decision is ultimately to be only a reflection of the
relative political power of these who wish to protect incumbent bankruptey
referees as against those who believe in a stropg and independent judiciary, then
J would assume the resultant Congressional determination (if it would be of any

_utility at all) would probably simply constitute one more reason for the federal

courts to impose a contrary will on the Congress. In short, £ Congress shows a
careful concern for the values underlying Article IIT, I would expect your resolu-
tion of this difficult issue to carry great weight witk the Court.

Second, this is a most difficult area of constitutional law. The precedents are
horribly murky, doctrinal confusion abounds, and the constitutional text is by
no means clear, No litigant has ever prevailed in the Supreme Court upon a claim
that he had a constitutional right to trial or appeal before a tenured federal
judge. On the other hand, judges have prevailed in claims that they were entitled
to Article III protection and sll the decisions szem to assume that there remains

‘ .a be@rock of cases, as yet not described, for whkich the Constitution requires a
tenured federal judiciary. i - :

Because I am sure you and your committee. have reviewed the precedents, I
see .no need to repeat them here. Instead, I will confine myself to trying to state
what I believe a fresh loolk at the Constitution and tke cases decided to date sug-
gest are, or sbhould be, the prevailing constitutional norms. -

By way of summary, I should say that I have reviewed Mr, Plumb's article, as
you requested, and am largely in agreement with it. Clearly, the judges you
describe under both pending bills would be “Article I judges” because in neither
case would they enjoy life tenure. The issue, then, would be whether Congress

- may simulteneously (1) create a federsl bankruptcy court of nation-wide juris-

diction and (2) not tenure the judges on that court. This statement of the issue
is important, I believe, because it goes to the core of the meaning of Article 11,
§ 1. I do not believe that the text can be said to require that certain cases must
Dbe heard by Article IIT judges; Congress can always leave federal law to be
enforced by the state courts. Rather, Article 111, §1 is designed to state a limit
on the power of Congress to establish a federal judicial system. The true con-
stitutional question, and the precise issue in this case, is once Congress decides
to. commit an aspect of federal lsw.to a federally-created judiciary, must that
judiciary be tenured? i

I would begin by concluding that the present practice of utilizing referees in
bankruptey is no support for the constitutionzlity of either H.R. 31 or H.R. 32.
YWhile I do not douht that portions of a matter th:et must be heard by an Article
IIY judge may be delegated by him to someone not enioying life tenure, under the

‘bills you describe the contemplated new judges would be far too independent to

qualifv under such an exemption. If the Constitution requires that a matter be
heard by an Article IIT judge, I would simply essume tbat this means he, not his
delegate, could hold jurv trials or punish for confempt ar enter final judements.
Otherwise, such a constitutional rule would have no -independent significance.
These hills would apnarently estahlich only a limited anpellate review funection
for Article III judges over the decisions of the newly-created bankruntcy judges.

That these federally-created Article I judges would be construing and en-
forcing federal law is not. of course, the end of the matter. As Mr. Plumb points
out, Congress has been held to have power to establish Article I courts that ad-
minister federal 1aw in the territories, in the District of Columbia and in suits
against the United States.
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However, I do belleve that the fact that the bills propose to create federal
judges hearing federal cases is still the most important consideration. I can find
no other way to read Article ITI, §1 of the constitution except as a statement that
when Congress decides to commit federal issues to a tribunal for judicial resolu-
tion, it must ordinarily tenure that tribunal. Any other reading of that section of
the constitution simply reduces it to (1) a guarantee of tenure for Supreme Court
justices and (2) a suggestion that Congress consider tenuring judges when any
other federal court is established, The territories and the District of Columbia
have been treated specially because they are special, In those cases Congress is
not legislating (and its judges are not judging) against a background of state law
and in an area where tbhe Constitution was designed to limit federal power. In-
stead, in both situations, Congressional powers are more analogous to those of
state legislatures and there is less reason to read into Article III a requirement
that all federal laws passed pursuant to such powers be committed for their
application only to judges with tenure. ‘

I hold these views not only because they seem consistent with the decided
cases, as Mr, Plumb's. article demonstrates, and because they seem to me the
clearest implication from the text of the constitution. I also believe this is what
Article III contemplated and that the issue of judicial independence was an im-
portant one to those who drafted the Constitution. One of the complaints uttered
in ‘the Declaration of Independence was that the King of Great Britain “has
made judges dependent on his will alone, for the tenure of their offices, and the
amount and payment of their salaries.” Hamilton reported in the Federalist, No. -
78 that the secure tenure of the federal judiciary *is the best expedient which
can be devised in any government to secure a steady, upright, and impartial ad-
ministration of the laws.” Article III, § 1 reflects these beliefs of those who
fought for our independence and who wrote our Constltution; it is not & mere
exhortation to Congress.

The true difficulty these views present is in explaning the many federal admin-
istrative agencies that frequently hear and decide in the first instance claims
under federal law, As Professor Currie has demonstrated, it is hard to square this
fact of administrative power with the basic requirement of Article I1I, § I that
when Congress establishes an adjudicatory tribunal it must ordinarily confer
tenure on the judges. See Currie, Federal Jurisdiciion in a Nutshell at 36-42.
For purposes of the new Bankruptcy Act, however, I think that the administra-
tive agency analogy is inapplicable. For, as I understand it, the bankruptcy
court would be issuing final judzments in suits entirely between private parties,
with direct impact on the legal rights of third parties, and in many cases based
upon causes of action founded on state law. Further, the court would issue its -
own process, have the power to cite for contempt and would hold jury trials. No
administrative agency has such powers and no case that I am aware of remotely
suggests that Congress can create tribunals with such powers yet not
tenure its judges. Unless the Supreme Court is prepared to announce that Article
111, §1 has no force beyond tenuring the Supreme Court or that it reguires
teoured trial judges only in criminal cases (an intermediate position that has
no textual support in the Constitution) then I believe that one limit on Congress’
authority to establish its own judicial system for enforcing federal bankruptey
laws is that the judiciary so created must be independent of the rest of the fed-
eral establishment. I believe this is not only zood law, it’s sound constitutional
policy. The tenure requirement of Article XII is one aspect of .the system of sep-
aration of powers desizned by the authors of the Constitution to prevent a
monolithic federal establishment from concentrating power in the hands of one
branch of the national government. . .

Perhaps were Congress to provide for de novo re-trial and review of decisions
by these new Article I bankruptcy judges by established Article III courts this
difficulty could be averted. I see no reason, however, why you would wish to
create such an inefficient system. .

You have also asked me to consider the manier of appointment of the.ban’k-
ruptey judges in light of Buckley v. Valeo. I have no doubt that spch judges
would be “officers of the U.S.” within the meaning given that phrase in I}uckleﬂ.
unless the case is to be limited to people exercising judicial. law-making and
prosecutorial functions all at once. Nothing in Buckley suggests to me that such
anarrow confinement of the case is likely. L

The question would be, then, whether existing bankruptey rgfgrees_could be
“folded in” because they were earller appointed to similar positions in a con-
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stitutional manner or because their appointment would be only temporary
Bucl.:lcy does not directly address this problem. However, I am sure that the
appointment poser is a personal one, That is, one President cannot make another
President’s appointments (President Ford ard the Senate could not now appoint
someone to serve as Attorney General commenaing.in 1986). Consequently, I am
xx_mlmed to think that when a new agency or tribunal is established the Constitu-
tion requires that, its members be fresbly appointed by present authority, not
simply plucked from an analogous establishment. {For example, I do not believe
Congress could have provided that all FTC commissioners should automatically
become commissioners of the -Copsumer Product Safety Commission when that
agency was first created). The bankruptey courts contemplated in H.R. 31 and
32 seem to me sufficiently different in character than those under the present
system so that a fresh appointments process is required, and certainly should
fall within this principle if they are to be tenured under Article XIL :

I hope the above is of some vse to you and would be happy to answer any fur-
ther questions you may have or to elaborate on any matters where I've not been
sufficiently clear. May I say that I admire greatly the pains you are taking to
consider fully and fairly these important constitutional issues. Such work is
of great service to the country and the Constitution,

Sincerely, : . :
THoMAS G, EBRATTENMAKESR,
: rofessor of Laiw.

THE USNIVERSITY OF CHICAGO,
-TeE Law ScrooL,

. ] ’ Chicago, IlLl., June 23, 1976.
Perer W. Robpixo, Jr., :

Chairman, Committee on the Judiciary, Congress of the United States, House of

Representatives, Washington, D.C. . \
Dear CoNGRESSMAN RopINo: In response to.your letter of April 30, I shall re-

cord- my observations in clusters, sibce in some instances they overlap the
questions that are put in your letter. o :

THE FIRST GROUP OF QUESTIONS

. 1. What is the constitutional status of the described courts?

.2, May either of the courts described exercise the full jurisdiction described?
If not, what limits must be placed on their powers?

3. Does the exercise of the jurisdiction described constitute the exercise of
“the judicial power of the United States”? . .

4. May the powers and jurisdiction described be exercised by anvone other
than a life-tenured, salary-protected judge, or an appointee of such a judge, who
is under the judge’s supervision, control and review? .

The answers to these questions are necessarily interrelated. Perhaps the most
important of them is the third. This is so because the question of what jurisdic-
tion can be conferred in a sense depends upen the constitutional status of the
<court, while the constitutional status of the court in a sense depends upon the
jurisdiction conferred.

- The position of cases “in bankruptey™ constitntionally is not altogether free
from doubt. Article III, sec. 2 defines the judicial pewer of the United States
as embracing “2ll Cases, in Law and Equity, arising under this Constitution the
Laws of the United States, and Treaties made, or which sball be made, under
their Authority” and “all Cases of admiralty, and maritime jurisdiction.” Two
questions arise, First, whether the bankruptcy proceeding itself is a "case. in
- equity” or a thing sui generis provided for by Article I, § 9, and second, assuming
arguendo that the bankruptcy proceeding is sui generis, do they include procged-
ings between the trustee and third parties which normally would be tbe subject
.of ordinary suits in law or equity or admiralty.

The first question, in the context of non-judicial adjudication, has never been

raised inasmuch as the jurisdiction in such proceedings from the first has been -

vested in the district courts. Such proceedinos have been characterized as “in

the nature of proceedings in equity.” See Bardes v. Hawarden Bank, (1900) 178

US 524. § .
-The.second question, the status of plenary suits has freciuently- beén raised,
however, and in the coursge of such litigation the constitutional basis for federal
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ised, *

jurisdietion of bankruptcy matters in general has sometimes been alluded to
The statements in the cases are not easy to reconcile. In AMfitchell v. Great Works
Milling and Mfg. Co., 17 Fed Cas. 497, No. 9662, Mr. Justice Story, in treating of
the congressional posver to confer jurisdiction on the district courts in plenary -
suits, observed: . . :

To us it seems perfectly clear, that Congress possess a complete consti-
tutional authority to enact such a law for such an object; for the judicial
power, by the constitution, extends ‘to all cases in law and equity, arising
under the constitution and the laws and treaties made, or which shall be
made under their authority;’ and further Congress are authorized ‘to pass
uniform laws on the subject of bankruptcies throughout the United States.’
The judicial power has, in this respect, under the constitution, always been
construed to be coextensive with the legislative powers, upon the plain
ground, that the constitution meant to provide ample means to accomplish
its own ends by its own courts.

In other cases a distinction has been drawn between the origin of jurisdiction
in summary proceedings on the one hand, and plenary suits on the other. Thus
in Morgan v. Thorahill, 78 US (11 Wall) 65, Mr. Justice Clifford observed:

Independent of the Bankruptey Act the District Courts possess no equity
jurisdiction whatever, as the previous legislation of Congress conferred no
such authorify upon those courts since the prior Bankruptcy Act was re-
pealed, Whatever jurisdiction, .therefore, they possess in that behalf is
wwholly derived from the Bankruptcy Act now in force.

Undoubtediy the jurisdiction conferred by the third clause of the second
»  section is of the same character as that conferred upon the Circuit Court by
. - The Eleventh Section of the Judiciary Act, and it follows that final judg-
ments in civil actions and final decrees in suits in equity rendered in such
cases, where the sum or value exceeds two thousand dollars, exclusive of
costs, may be re-examined in this court when properly removed here by
wwrit or error or-appeal, as required by existing laws. -
Concurrent jurisdiction with the District Courts of all suits at law or in

equity are the words of that clause, showing conclusively that the jurisdie--

tion intended to be conferred is the regular jurisdiction between party and
party, as  described in the Judictary Act and the third article of the
Constitution. - . . . .

Cases arising under that clause, where the amount is sufficient, are plainly

within the ninth section of the Bankruptey Act, and as such may be re--

moved here for re-examination, but the revision contemplated by the first
clause is evidently of a special and summary character, substantially. the

same as that given by the prior Bankruptcy Act, as sufficiently appears from

the words ‘general superintendence’ preceding and qualifying the word

‘jurisdiction,’ and more clearly from the fact that the jurisdiction extends.
to mere questions as contradistingunished from judgments or decrees as well.
as to cases, showing that it includes the latter as well ag the former, and.

that the jurisdiction may be exercised in chambers as well as in court, and

in vacation as well as in term time. .
This distinction between “special superintendence and jurisdiction” on the one
hangd, and “the regular jurisdiction” on the other was adverted to in Bardes v

Hawarden Bank, 178 US 524, quoting from the Morgaen case, and reiterated in’

Schumacher v. Beeler, 203 US 367, 372, citing Bardes and Morgen (“The juris-
diction of such suits in law and equity was of the same character as that con-
ferred upon the, Circuit Courts by the eleventh section of the Judiciary Aet of
1789™).

In )National Mut. Life Ins. Co. v. Tidewater Transgfer Co., 337 US 582, Mr
Justice Jackson.reads the Schumacher case as holding that the jurisdiction of
plenary suits arising out of bankruptcy proceedings was conferred upon the
courts in an exercise of authority under Article I, but this view of the Article 1
power appears to have been rejected by six members of the Court, Mr. Justice
Frankfurter putting the holdings in Schumacher and Williams v. Austrian on
the “arising under” language of Art. III, sec. 2, in the same fashion as Mr. Justice
Story had in the AMiichell case.

In Katchen v. Landy, 382 US 323, Mr. Justice YWhite refers to bankrgptcy
courts as “essentially courts of equity” (p. 3953), and on the ground that trial of

claims “are inherently proceedings in equity,” the Seventh Amendment does not

reguire a jury trial. See also Local Loan Co. v. Hunt, 292 US 234.




In summary, it can be argued with some citations that seem to lend suppért
that all the present jurisdiction in bankruptey cases derives from Article IIf,

that the plenary Jurxsdxcuon does, but the summary jurisdiction does not, or tlmt

none of it does.

Personally I believe that an argument for an Artxclc I court that depended
upon the assumption that the court exercised no jurisdiction that is provided tor
in Article III would be gossamer. This is particularly true by virtue of the fact
that in Natlional AMut. Lifc Ins. Co. v. Tidewatcr Trensfer Co., six of the mem-
bers of the Court were of the opinion that Article I cannot be relied upon to
support conferral on an Art III court of jurisdiction not within the “judicial
power.” After all, the district courts have exercised all Junsdxctmn contemplated

for the new baukruptcy court for 175 years.

Question 1 is difficult to answer. Independent of the distinction between Ar-
ticle IIT and Article I courts, Congress can create specialized courts under
Article III, and has done so in & number of instances—witness the short lived
Commerce Court, and today, of course, the Court of Claims, Court of Customs
and Patent Appeals. Most recently there is the special railroad court. Indeed, in
1789 the Article III jurisdiction was conferred in part on the district courts, in
part on the circuit courts, and left in part to the state courts. The proposed Bank-
ruptcy Courts do not differ in function from the district courts except for the
jurisdictional limitations and the absence of the protection of tenure and pay.
Assuming for a moment that the Supreme Court would come to the conclusion
that they exercise nothing but Article III jurisdiction, it would have to face the
" issue of whether the provisions on tenure and salary could be struck down with-
out doing violence to the rest of the statute. It has been emphasized that the con-.
gressional intention is important. See, e.g., Glidden Co. v. Zdanok, 370 US 530;

Palmore v. United States, 411 US 389.

If the Court found that all the jurisdiction contemplated was exercisable by
an Article I court undoubtedly it would accept the label placed on the court by

Congress. Palmore, supra.

1If the Ceurt should come to the conclusion that some of the jurisdiction con-
ferred could be given to a non-tenured court and some c¢ould not, it weuld hare to
choose between paring the court to Article I size or disregarding the label and
striking the tenure and pay provisions, As a third alternative it might decIare

the amendments unconstitutional.

Thus, Question 1 really asks for the sum of the answers to the other three

"questions.

The answer to Question 4 necessarily must be speculative,

since the Supreme

Court cases dealing with the subject matter are far from clear. They are col-
lected and discussed in Palmore v. Uniled Siates, supre, upholding the 1970 re-
organization of the District of Columbia courts, including the tenure and removal
sections of the District of Columbia Code over an Article III objection. In Pal-
more, the instances in which the Congress has created untenured Artlcle I

courts are listed:
(1) The territories

American Ins. Co. v. Canter, 1 US (Pet.} 511.
(2) Unincorporated districts oulside the Umted. Staies

Downs v. Bidwell, 182 US 244,

Balzac v, Porto Rico, 258 US 312.
(3) Militery courts

Toth v. Quarles, 350 US 11.
(4) Private land claims

United States v. Coe, 155 US 76.
(5) Choctaw and Chicasaw Citizenship

Stevens v. Cherokee Nations, 174 US 445.

Ex Parte Joins, 191 US 93.
(6) Consular courts
In re Ross, 140 US 453.

(7Y The Court of Claims and Court of Patent Appeals
Glidden Co. v. Zdanok. 370 US 530.

Ex Parte Bakelite, 279 US 438.

(8) The courts of the District of Columbia
Palmore v. United States, 411 US 389.

It will be noted that the tenure and pay provision does nnt have a very good
track record. Only in the case of the United States Court of Appeals and Dis-
trict Court of the District of Columbia has the Court applied the provision to a
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court arguably an Article I court and then only on the basis of intention of Con-
gress, evidenced by the grant of tenure and the nature of the jurisdiction con-
ferred. In no instance has it flatly rejected the label attached by Congress. In
Palmore, Mr. Justice White made it plain that the practical problem that Con-

~gress is addressing is an important consideration. He made it abundantly clear

that the Constitution does not require that -all the judicial power must be con-
ferred on Article III courts, nor guarantee to litigants in all the cases listed in
Article III, sec. 2,.a trial before a tenured and salary-protected judge. In addi-
tion to the instances listed above in which litigation has been handled by non-
tenured federal courts, he pointed out that until 1875 federal claim cases were
almost entirely relegated to trial by largely untenured state judges. -

There is much in the Palmore case that suggests that the transfer of the
bankruptey jurisdiction fo an Article I court would be within the power of
Congress. The jurisdiction exercised by the D.C. court in Palmore was criminal,
surely the type of jurisdiction calling most clearly for independence of the judge.
Previously it had been exercised by the United States District Court for the
District of Columbia, which in O’'Donoghue v. United States, 289 US 516, was beld
to be constitutional (Art. IIT} court. The Court noted tbat the Act of 1970
stemmed from the fact that “Congress had concluded that there was & crisis in -
the judicial system of the District of .Columbia, that case loads had become
unmanageable.” : _

On. the other hand, there are equally opposed observations. Justice White con-
tinued: “The remedy in part, was to relieve the regular Article III courts, that
is, the United States District Court of the District of Columbia and the United
States Court of Appeals for the District of Columbia Circuit, from the smothering
responsibility for the great mass of litigation, civil and criminal, that inevitably
characterizes the court system in a major city and to confine the work of those
courts to that which, for the most part, they were designed té do, namely, to
try cases arising under the Constitution and the nationally applicable laws of
Congress.” He went on to emphasize that the jurisdiction conferred swvas to try
those *“distinctly local controversies that arise under local law, including local

~ criminal laws having little, if any, impact beyrond the local jurisdiction.”

The bankruptcy analogy is therefore not complete. By constitutional require-
ment bankruptey laws must be uniform. The jurisdiction is nationwide. It is a
jurisdiction that quite clearly could be, and was, for nearly two centuries, vested
in the district courts. The proposed new court in no way differs from the district
courts, except that it is vested with a specialized jurisdiction. It punishes for
contempt, renders judgments, tries jury cases, executes its judgments, seizes
vessels, and in-every wway looks like the district court, except its judges are not
tenured. i :

The answers to the question thus presents a dilemma. While there are favor-
able analogies to be drawn, almost every argument proves too much. If the fact
that jurisdiction might have been left in the state courts avoids the tenure and

--salary protection, the concession by Mr. Justice White that Congress need not

vest the entire judicial power and may leave any or all of the trial court juris-
diction to the state courts carries swith it the conclusion that Congress may vest
the same power in non-tenured judges, then the provision of Article III, sec. 2
dealing with cases arising under the Constitution, laws and treaties was sur-
plusage and the tenure and salary protection provision is applicable only to those
beads of jurisdiction, like the diversity jurisdiction, that appear only in the
third article. . N

Those instances in which the power to create Article I courts has actually
been upheld have been largely those in which the court has sat in an area over
swhich the Congress has had total sovereignty, the territories, vwnincorporated
areas outside the continental United States, and the District of Columbig, or in
swhich the courts have exercised some temporary dispute settling function, such
as the Choctaw ond Chickasaw citizenship, land claims, consular courts. The
temnorarv character of these courts has made the life tenure requirement of
Article III particularly inappropriate. The exception has been the military courts,
which are justified by hoth history and npractical neressity.

So far wo mention has been made of the 1'ax Court, the constitutionality of
which apears never to have been directly ruled upon by the Supreme Court. The

Jurisdiction of the Tax Court is limited to matters that relate to the relationship

between citizens and the governmnent, rather than suits dealing with rights of
private parties among themselves, a distinction recognized in Ex Parte Bakelilce,
279 US 438, and reiterated in Crowcll v. Benson, 285 US 22. The matters cog-
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‘nizable by the Tax Court could be, and were under earlier legislation, decided

*within the Treasury Demrlment and the taxpayer today has the alternative of

‘paying the tax and suing in the district court.

This lcads to the apswer to Question' 4—What nortxon of the present juris-

"diction of the distriet court could be given to non-tenured judges? Separation
“of powers, like the salary and tenure clause, has not had a very good track
record. In Crowell v. Benson, supre, by analogy to juries, masters and sur-
‘veyors, the Court beld that the determination of facts in a dispute that in other

contexts would have been a common law action could be committed to a single

"administrative official, save for jurisdictional facts. The jurisdictional facts
- doctrine was rejected by Mr. Justice Brandeis in his dissent and Professor
-Davis has stated that it has been largely abandoned in subsequent cases. See
4 Davis, Administrative Law (1958) 156-61. Cf. Jacoteilis v. Ohio, 378.US 184,
-190. In Crowell, Mr. Justice Brandeis went so far as to
“coptroversy to which the judicial power exiends that may not be subjected to

state, “If there be any

the conclusive determination of administrative bodies or federal legislative
courts, it is not because of any prohibition against the diminuation of the’
Jurisdiction of the federal courts as such, but because, under certain circum-

‘stances, the constitutional requirement of due process is a requirement of
‘Jugdicial process.” Writing before the Crowell decision, Professor Wilbur Katz

suggested that cases in bankrupﬁcy are in this category. Katz, Federal Legis-

Tlative Courts, 43 Harv. L. Rev. 834,

If the Supreme Court should hold that the whole jurisdiction in bankruptcy

.matters cannot be vested in a legislative court, my hunch is that it will limit
_this principle to jurisdiction of plenary actions under the present Act, and con-
_ceivably the initial adjudication of bankruptey.

The second cluster of questions, 5-8, relate back to ‘the answers to questions
1 through 4. To the extent that the Supreme Ccurt would upliold commission

_of bankruptcy matters to 2 legisiative court, there would be no necessity to pro-

vide for control of the judge by the court of anpeals, or removal of the judge

‘by the court of appeals, either for cause or otherwise. Nor would there be a

necessity for provision for the taking of new evidence. So much is clear from

“the present operation of the Tax Court, and indeed from the operation of many

administrative acencies, and seems to be squarelx within the decisian in Crowcl!..
v. Benson, 284 US 22, except to the extent that the jurisdictional facts doctnne

of the Crowell case may have any present day life. i

So with the power to cite for contempt, issue writs of executxon, and hold

“jury trials. Of course Article I courts in the territories do all this, On the other

hand, if the Court were to hold that the plenary jurisdiction, for example, was
Article II1 business purely, the need for holding jury trials and issuing writs

"of execution would be largely academic. As to final judgments, I see no reason

why such might not be entered in any event.

. The question whether the present system delegates too much power to the
referee; my knowledge of bankruptcy practice is very limited so I have no
opinion on the subject nf abuces by reforees. ¥ should think. however, that real

“abuse could be corrected by the court. The whoie question of the nature of dis-

.pute settling institutions is largely one of history and tradition. If the appoint-
‘ment process works and the bankruptcy referee operates under rules designed
to produce a fair adjudication, there seems to be no reason why his conduct of
the trial is likely to be more abusive than if the trial were conducted by a judge.

I bave read the Plumbd article, I posiponed doing so until X could explore the
matter independently. I find that I am in general agreement with the position
of Mr. Plumb that the constitutionality of the proposal is doubtful to the extent
that it transfers to a non-tenured court cases and controversies that are the daily
business of the Article III courts, just because such cases arise out of the
fact of bankruptey.

As to the proposgls faor anmmfmpnt as 1 read the Buckley case, and indeed
Art. ‘II, §2, cl. 2 of the Constitution, any type of statutory covering in of
‘present referees past their terms would be unconstitutional. There is certainly
no reason that staggered terms would be so, however, and I see no reason wh¥
a preference for appointing present referees could not be expressed, though I
assume that the President and the Senate could ignore it,

Since Art. IJ, sec, 2, ¢l. 2 reads “Judges of the Supreme Court, and all other
Officers of the United States,” there appears to be no question at all as to the
status of the proposed judges as “officers of the United States,” whether tbhey
are Article III judges or Article I judges. In this sense the case is a fortiori
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- gnder the Buckley decision. The fact that their terms are extended, rather than

~ study you request at this time.

sewly appointed does not seem to me to make Art. I, sec. 2, ¢l. 2 less applicable.
while the motive in the instant case appears to be perfectly pure, it would be &
dungerous general principle to permit Congress by statute to cover in present
otiicers the appointment of whase successors in office is given by the constitu-
tioni to the President and the Senate.

Provision may be made for an initial ¢ year term, no doubt, and I suppose
appointment by judicial councils might be held to be appointment by the Courts
of Law within Art. II, sec. 2, cl. 2. 4nd nothing preciudes the appointing author-
ity from appoicting present referees. I suspect that given thbe special knowledge
required, this would be the general result whether the 2ppointments were made
by the President or the judicial councils, Personally, however, I think it would
be unwise to -jeopardize the scheme by any form of attempted legislative
covering-in. -

With best regards,

Jo DesEA LuUcas,
Professor of Law.

UNIVERSITY OF CALIFORNIA, BERKELEY,
: - Berkeley, Calif., May 17, 1976.
Hon. Perer W. RopinNo, Jr., . ’
Chairman, Commitiee on the Judiciery, Congress of the United States, House
of Represenictives, Washington, D.C.

Desr CONGRESSMAN RopiNo: I bave your letter of April 30 concerning the
constitutional problems connected with the provisions of H.R. 81 and H.R. 32
which would establish a new kind of bankruptcy court.

As your letter suggests, the constitutional questions raised by these proposals
are numerous and interesting, and they obviously deserve careful considera-
tion. I can certainly understand, and approve, your desire to secure advice
from scholars in the field. However, I regret that I am unable £o undertake the
Sincerely yours, ’ »

A s Pavr J. MISHEKIN,
' Emanuel 8. Heller Professor of Lew.

) . JUNE 7, 1976. .
Paur J. MIsEEIN, . : = . : ’
Emanuel S. Heller Professor of Law, University of California, School of Law,
Berkeley, Calif. ' . | -
DEAR ProrFEssOR MIsHKIN: I am sorry that you have been unable to find the
time to respond in detzil to my earlier letter to yon concerning the bankruptey
court system. I can understand your busy schedule, but I regret that we shall.
not have the benefit of your scholarship in this difficult area. - .
I bave received responses to my earlier letter from two of your co-authors
of the Second Edition of the Hart and Wechsler case book, and thought you
might be interested to see their views. While I appreciate your inability to
study this matter in depth, I hope that you may be able to take 2 moment to
comment on the views of your colleagues,
The Committee will be-grateful for any thoughts you might provide.
‘With best regards.
Sincerely, :
PeTER2 W. RobpIND, Jr.,
Chairman,

URIvVERSITY OF CALIFORNIA, BERKELEY,
Berkeley, Calif., June 22, 1976.

Hon. PEter W. Romxo, Jr.,
Chairman, Committee on the Judiciary,
House of Represcntatives, Washington, D.C.
Washington, D.C.

Dear Mr. CATRMAN: I am happy to Tespond to your letter of June 7.

In view of your earlier letter and the statements by Professors Shapiro and
Wechsler which you sent me, I hardly need to say that I too believe there {s no




simple categorical auswer to the question of the constitutionality pf the new
vankruptey courts contemplated by ILR. 31 and 32. 1 also agree with my col-
leagues that the validity of establishing either of the proposed court systems ulti-
mately turns on whether there is sufiicient -special justification for dispensing
with the guarantee of tenure during good behavior—whether, in the terms used
by Justice White in Palmorc v. United States {411 U.S. 389 (1673) ], there are
“particularized needs” in the bankruptcy area sufficient to warrant such “dis-
tinctive treatment”. .

To the extent that there is divergence in the attitudes expressed in the two
‘statements, I share the view expressed by Professor Wechsler. The basic norm
for federal courts with jurisdiction to administer national law throughout the
United States is that prescribed by Article IJI. Certainly the proposed courts
would be no less “courts” than any other federal ccurt. The power to enjoin
proceedings in other courts, state and federal, highlights this. But it also appears
clearly from the scope of the jurisdiction, and the power to issue coercive judg-
ments and levy executions, as well as the authority to punish for contempt. More-
over, as Professor Wechsler said, bankruptey proceedings are “‘Cases . . . atising
under” federal law within the meaning of Article III. [See also my article on
“arising under” jurisdiction, 53 Columbia L. Rev. 157, 189 el seg. (1953)] If an
exception to the life-tenure norm of Article IILis to be valid, it cannot rest simply
upon the fact that Article I specifically authorizes Congress to enact bankruptey
laws. If that norm is to be departed from, the departure should be justified by a
strong showing of special need. : :

Relevant to tbat question of need, it seems worth noting that Article III itself
permits much flexibility ; so long as tenure during good:beharvior is granted, much
room exists as regards otlier conditions. Thus, it would certainly be possible to
create a special bankruptey court under Article III and there is no reason why
the judges of that court would have to be paid the same salary as district judges
or any other existing judges. It would also be permissible to provide that when a
judge of that court retired pursuant to statute, a vacancy for a new appointment
would not automatically be created. And it would be entirely valid to specify that- -
the judges of that court could not be assigned to sit, even temporarily, on the
general district courts or courts of appeals. I mention these possibilities not to
advocate them, but rather to emphasize that the judgment of necessity for creat-
ing ‘an Article I court ought appropriately to take into account the alternatives
available within Article III.

Finally, I agree with the very strong doubts expressed by both of my colleagues
that any methond of appointing the judges of the proposed court would be valid
other than new nominations in accordance with Article II, clause 2, section 2 of
the Constitution. "

I hope these comments will be of some help to the Committee. I still regret
that I was not able to write a full answer to your initial letter, but much less so
now that I know the Committee has had the benefit of Professor Shapiro’s and
Professor Wechsler's statements.

Sincerely yours, v -
Paorn J. MIsHEKIN,
Emanuel S. EHeller Professor: of Law.

THE UKIVERSITY OF MICHIGAN
i Law ScHoOL,
Ann Arbor, Mich., July 15, 1976,
Hon. PETER W. Rontxo, Jr., /
Chairman, Committee on the Judiciary,
House of Representatives, Washington, D.C.

Dear CONGRESSMAN RopINO: I am writing in belated response to Your letter of
May 4 requesting my views on various constitutional issues raised by H.R. 31 and
H.R. 32, alternative proposals to revise the Bankruptey Act. Other commitments
have prevented a prompt reply and. even now, do not permit me to address all the
issues you have raised in the detail required by their extraordinary complexity.
I have, however, set forth below a brief statement of myv views concerning what
I understand to be the two major auestions hefore the Committee: (1) whether
Congrgss may confer the full range of powers recommended by the Bankruptey
Commission upon a bankruptcy court composed of judges who lack the tenure
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and salary guarentees provided by Atrticle III of the Constitution; and (2)
whether Congress may provide that sitting bankruptcy referees shall automati-
cally be “folded in” as the judges of a new bankruptey court for a six-year tradi-
tional term., ' I

The most obvious construction of Article IIT-of the Constitution is that it
imposes a conditional limitation on Congressional power: if Congress decides to
establish an “inferior court” to exercise the “judicial power of the United States,”
that court must be composed of judges with the salary and tenure guarantees
provided by Article III. Nevertheless, from time to time, Congress has enacted
and the Supreme Court bas sustained legislation conferring judicial power upon
federal courts-whose judges lack those guarantees. The opinions of the Court sus-
taining Congressional authority to create, and confer judicial power upon, these
so-called '“legislative courts” do not, however, rest upon a consistent or clearly
discernible rationsle. In these circumstances, prediction as to whether the Su-
preme Court would sustain the proposad bankruptey court is hazardous. .

(1) None of the decisions sustaining the creation of legislative courts provides
clear authority for the proposed bankruptey court. One line of decisions, for
example, sustains the creation of such courts in geographic areas in which Con-
gress exercises plenary autbority, with powers of governance equivalent to those
of a state legislature. See, e.g., Palmore v. United States, 411 U.S. 389 (1973) ;
American Ins. Co. v. Cantor, 1 Pet, 511 (1828). Another upholds the power of
Congress to employ legislative courts for the adjudication of claims against the
government, “matters which from their nature do not require judicial determi-
nation and yet are susceptible of it.” Ez parie Bakclite Corp., 279 U.S. 438, 451
{1929). See also United States v. Coe, 155 U.S. 76, 85-86 (1894). Since the bank-
Tuptcy power is a national power and the adjudication of bankruptey cases in-
volves the determination of private controversies, neither of these lines of deci-
sion provides direct support for the creation of the proposed bankruptey court.

Somewhat more closely in point is the decision of the Supreme Court in
Crowell v. Benson, 285 U.S. 22 (1932), involving the validity of legislation which
authorized an administrative agency to determine workmen's compensation
claims, subject to review in the courts. The legislation was sustained, even
though the agency was empowered to adjudicate claims “of private right,” but the

- bearing of the Court's rationale upon the validity of the proposed bankruptcr

court is not entirely clear,. The decision may be read as resting upon the fact that
all issues of law determined by the agency were subject to review in Article JIT
courts. Read in that way, Crowell tends to support the power of Congress to

establish the bankruptcy court as a legislative court, for under both H.R. 31 and

H.R. 32 the bankruptey court’s decisions would be reviewable in an Article IIT

court. To read the decision that way, however, would seem to point toward the

conclusion that the salary and tepure provisions of Article IIY are applicable,
only to appellate judges, a limitation that finds no support in the language of the
Article. See Currie, Federal Courts 167 (2d ed. 1975).

Crowell may be read more narrowly, as resting upon the ground that the
agency -was not authorized to exercise the full range of powers traditionally
associated with *“the judicial power.” Thus, the opinion stresses that “statute
has a Jimited application, being confined to . . . the method of determining the
questions of fact, which arise in the routine of making compensation awards....”
285 U.S. at 54, and that "there is po requirement, that in order to maintain
the essential attributes of judicial power, all determinations of fact in cousti- .
tutional courts shall be made by judges.” 285 U.S. at 51. The Court’s character-
ization of the sgency’s power is not entirely accurate, since the latter necessarily
determined issues of law also, but it remains true that the agency’s powers
were not nearly as extensive as those contemplated for the proposed bankruptey
court. The latier would, for example, have conptempt power, the power to execute
judgmaents, and the power to enjoin proceedings in state courts. The breadth of
these powers, in contrast with those of the agency sustained in Crowell, leads
me to conclude that the Court's decision there is at best uncertain authority for
the Commission’s recommendation.

(2) Although the decisions sustaining the creation of legislative courts, con-
sidered singly, ‘do not strongly support the proposed bankruptey court, they may
in combination provide greater support for it. It may be, in other words, that
prior decisions sustaining legislative courts should not be understood as though
cach rested on a distinet and limited rationale but, rather, as particular appli-

94~-735—77——86 .
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cations of a more general principle that Congress may, as an incident of its

- powers under Article X and in pursuit of a valid legislative purpose, commit

adjudication of cases *“arising under federal law™ to tribunals not established
pursuant to Article III. See Hart. & Wechsler, The Federal Courts end the
Federal System 396-97 (24 ed. 1373). ;

. Support for the latter view may be found in both Palmore and Crowecll, each
of which stressed the importance of the practical considerations that had led

. Congress to dispense with Article IIT1 courts.in the particular contexts., See 411

U.S. at 408-10; 285 U.S. at 54. :

[Bloth Congress and this Court have recognized .[the Court wrote in
Palmore] . . . that the requirements of Art. IIX, which are applicable where
laws of national applicability anéd affairs of national corcern are at stake, must

"in proper circumstances give way to accommodate plenary grants of power to

Congress to legislate with respect specialized areas having particularized needs
and warranting distinctive treatment. 411 U.S. at 407-08S. '

The Court’s statement is not free from ambiguity, but it is at least susceptible
to the interpretation that Article III dves not preclude Congress from con-
cluding that functional ccnsiderations justify the use of legislative courts “in
specialized areas having particalar needs and warranting distinctive treatment.”

(3) The propriety of reading the Supreme Court's prior decisions broadly, in
the manner suggested immediately above, confronts two potential obstacles.
First, the premise of Glidden v. Zdanok, 370 U.S. 530 (1962), was that Congress

-may not authorize the judges of a legislative court {o sit by designation on an

Article III court. It might be argued that this premise is inconsistent with broad

~Congressional authority to confer power that is “inherently judicial” upon a
" legislative court. See Currie, The Federal Courts and the American Law Institute,
“36 U. of Chi. L. Rev. 1, 13, n. 67 (196S). Glidden need only be understood to mean,
“*however, that Congress may not confer the full scope of “federal question”
' jurisdiction on legislative courts. That is, plaicly, a goodly ways from a holding
-that Congress may not employ legislative courts upon the basis of particularized
‘judgments “in specialized areas havisg particuiar needs and warranting dis-
-tinctive treatment.” -

Second, and ratber more troublesome, are the implications of a line of decisions.

‘denying Congressional authority to extend court-martial jurisdiction to civilians

and to members of the armed services charged with offenses that are not “service-

“connected.” See, e.g.,, 0'Callahan v. Parker, 395 U.S. 238 (1969) ;-United States

ez rel. Toth v. Quarles, 350 U.S, 11 (1855). Although the statutory provisions

-involved in those cases represented particularized Congressional judgments con-
‘cerning the need to employ courts-martial rather than Article III eourts, they

were nevertheless invalidated by the Supreme Court, at least in part upon the
ground thaf they were inconsistent with the Article II1 guarantee of a trial pre-

‘sided over by a judge with tenure and salary gmnarantees. The court-martial de-
“cisions establish, at a minimum, that Congress does net have unfettered authority

under Article I to determine that particular categories of cases “arising under
federal law” should be adjudicated outside Article III courts. They do not, how-
_ever, establish that Congress lacks such authority entirely: only that its deter-
minations are subject to review and reversal in the courts. So interpreted, the
court- martial decisions decide only that Congress zad insufiicient reason o em-

‘ploy courts-martial rather than Article ITI courts for the trial of eriminal charges

that do not involve service-connected oifenses by members of the armed services.
Alithough this interpretation of the decisions is not a necessary one, it is strongly
supported by language in the opinions indicating the Court’s special sensitivity
to the need for independent judges in eriminal cases &nd its suspicions concerning
courts-martial.

© (4) There is no certain answer to the questicm how these diverse strands
should be pulled together. My own judgment, on balance, is that Congress does

have the power to determine upon the bsasis of particularized judzments that.

legislative courts should be created in “specialized areas having particular needs
and warranting distinetive treatment.” The judgment of Congress is, no doubf,
subject to judicial review as in the court-martial cases, but as in other areas of
the law it is to be expected that the courts will approach that judgment with
‘deference, .

To put the issue in this way, however, is to emphasize the responsibility of
the Congress to determine whether there are sufficiently compelling reasons for
creating & bankruptey court whose jjudges lack the tenure and salary guarantees
‘provided by Article III. My knowledge of bankruptey and of the Commission™
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recommendations are Insufiicient to warrant a judgment as to whether there are
such reasons. The experimental nature of the court, the need for a large number
of judges having specialized qualifications, and uncertainty concerning the court’s
future caseload are undoubtediy relevant factors. But how heavily they weigh
and whether there are other relevant factors are matters beyond my ken.

(5) If the Committee concludes that there are adeguate reasons for creating
the bankruptcy court as a legislative court, there are two issues concerning the
scope of the court’s power that merit special attention. ’ :

First, the question has been raised whether, even if Congress may authorize
2 legislative court to adjudicate the bankruptey cleim itself, it may also author-
ize such a court to .adjudicate non-federal causes of action to which the trustee
has succeeded. Plumb, The Tar Recommendclions of the Commission on the
Bankruptcy Laws—Taz Procedures, 88 Harv. L. Rev. 1360, 1468 (1973). I see
DO reason to distinguish between the two types of claims for this purpose. Con-
gressional authority over bankruptcy has long beer held adeguate to permit
Congress to extend the jurisdiction of federal courts to non-federal claims by
or against a trustee. See, e.g., Schumacher v: Beeler, 293 U.S. 367 (1934). The fact
that this jurisdiction has heretcfore been conferred upon Article III courts is
not significant. The same considerations that would warrant ereation of a non-
Article IIT court to adjudicate the federal law claim in bankruptcy appear to be
egually applicable to ancillary state law claims. ST .

A second and more difficult question is whether Congress may authorize the
proposed bankruptcy court to exercise contempt powers. Althongh Palmore sus-
tained the power of Congress to vest criminal jurisdiction in legislative courts,
the court-martial cases discussed above suggest that the independence of judges
in criminal cases is an especially sensitive issue. It wculd, therefore, be desirahle
for the Committee to consider whether the full range of contempt powers ¢on-
templated by the pending bills should be vested in the bankruptey court.

i ) .
II ,

' .

The question whether Congress may provide that sitting referees shall auto-
matically be “folded in” as judges of a new bankruptey court during & six-year.
transitional term is less complex than the previous question, but the answer to
it is no more certain.-Judges of the bankruptcy court would undoubtedly be
“officers of the United States” and, as such, the manner of their appointment
would be governed by Article II, §2, cl. 2 of the Constitution. Buckley v. Valeo,
44 L. W. 4127, 4164 (1967). It is also clear that, by vesting the power to appoint
such officers elsewhere. Article II, §2, cl. 2, denies it to the Congress. The
question, therefore, is whether legislation “folding in” the bankruptey referees
for a six-year transitional term constitutes an exercise of the appointment power.

A negative answer to that question might conceirably be grounded in 2 judg-
ment that the proposed legislation would merely represent an increase in the
powers of the referees, not the appointment of them to a new office. Cf.-Shoemaxer
v. United States, 147 U.S. 301 (1893). Even if such a judgment could be sus-
tained, which is doubtful, there is at least some authority in the state courts

that legislative extension of a term of office constitutes an “appointment.” See - '

Richman v. Lighem, 22 N.J. 40,123 A. 2d 372 (1955). .

The fact that the legislation would extend to the entire class of referees and
would not involve the designation of particular individuals might, however,
justify a conclusion that it does not represent an exercise of the appointment
power, Article 11, § 2, cl. 2, as the Court stressed in Buckley v. Valeo, was.aimed
at preventing Congress from “aggrandizing itself at the expense of the other two
branches.” 44 L. W. at 4165. It is, thus, a particular expression of the more
reneral concern underlying tbe separation of powers, that of preventing the
accumulation of legislative, executive, and judicial powers in the same hands. See
The Federalisi Nos. 47 and 48. Measured against that purpose, legisiation *fold-
iog in” sitting referees as judges of a new bankruptcy court during a transitional
period does not appear impermissible. The Congress would not bhave designated
particular individuals to serve on the court, nor would it have the power to
reappoint them. There would be, accordingly, no reason to fear that the judges
would be beholden to the Congress and therefore subject to domination by it

The persuasiveness of this argument would be increased if the “folding in”
provision were supported by important and legitimate legislative purposes.
Obviously, Congress does have a legitimate interest in assuring a smooth tran-
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sition from the present system. Whether that interest would be served by the

“folding in" provision is, however, 2 separate question and one beyond my

present competence. The Committee will not doubt. wish to examine that ques-
tion with care. ’

I hope these comments will be of some use to the Committee. If, as the wbrk
of the Committee progresses, L can be of further service, I trust you will not
hesitate to call upon me, :

Sincerely,
TEBRANCE SANDALOW, Professor of Law.

B ArvAarp LAw ScmooL, -
Cambridge, Mass., May 17, 1976.
¥Hon. Perer 'W. Ropivo, Jr., .

-Chairman, Commitiee on the Judiciary,

U.S. House of Representatives, Waskington, D.C.

DEAR CoNGRESSMAN Ropino: This letter is written in reply to your letter of
April 30, 1976, raising a number of questions relating to.H.R. 31 and H.R. 32. I
hope ¥ou will forgive the delay in replying, but I have not been well, 2nd I have

."been quite busy in the last weeks finishing the work of the semester.

Although X do not feel competent to deal with all of the important questions you
raise, 1 will try to address myself to the two principal issues: (1) the status and-
constitutionality of the proposed new court system for dealing with bankruptey

-matters, and (2) tbe matter of appointments to the proposed court, especially in

light of the Supreme Court’s recent decision in Buckley v. Valeo. In preparing this
letter, I have bad an opportunity to consult with Professor Paul Bator, who is
thoroughly familiar with the problem of “legislative” and *“constitutional” courts

~and who is responsible for the materials on that subject in Hart & Wechsler, The
" Federal Courts and the Federal System, Chapter IV (24 ed. 1973).

I
(2) As you state in your letter, it is clear that the court contemplated in H.R.

‘31 and H.R. 32 would be a “legislative” or Article I court, especially in view of

the fact that the judges who would serve on that court would not have life tenure
and the other attributes of judges in Article III courts. It does not follow from
that conclusion, however, that the proposed court would be precluded from han-
dling matters relating to bankruptey, since it is now well established that, at

- least apart from certain matters that may be “inherently judicial,” Congress may

invest non-Article 111 forums with jurisdiction in cases that may also be delegated
to Article III courts.
(b) There are a number of Supreme Court decisions that bear on the guestions

‘presented, and they are not all easily reconciled, but in my opinion two of the

ey cases are Crowell v. Benson, 285 U.S. 22 (1932), and Palmore v. United
States, 411 U.8, 389 (1973). In Crowell, the Court upheld the delegation to an

‘2dministrative agency of jurisdiction over masatters of “private right” arising

under the Longshoremen’s and Harbor Workers’ Compensation Act. In doing so,
the Court emphasized the need perceived by Congress for “a method shown by
experience to be essential in order to apply its standards to the thousands of
cases involved, thus relieving the courts of a most serious burden,” and also.
emphasized the preservation in Article III-courts of the power of judicial re-
view to “insure the proper application of the law.”

In Palmore, the Court upheld the power of Congress, acting pursuant to its
authority over the District of Columbia in Article I, to provide for the trial of
local criminal cases in non-Article III courts. The Court noted that early in our
history, enforcement of the federal eriminal laws had been left to state courts.
that enforcement of federal rights was still available in state courts, that juris-
diction in court-martial proceedings was vested in non-Article IIT forums, and
that “the requirements of Art. III, which are applicable where laws of national
applicability and affairs of national concern are at stake, must in proper circum-
stances give way to accommodate plenary grants of power to Congress to legislate
with respect to specialized areas having particularized needs and warranting
distinctive treatment.” As the Court observed, Congress was aware of the crisis
in the judicial system in the District of Columbia and came to the justifiable con-
‘clusion that & system of courts with non-tenured judges, subject to removal of
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clear that an Article III court is not required. Second, whatever the meaning of
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suspension by a judicial commission under certain circumstances, “would be more
workable and efficient in adxmmstermg and discharging the work of a multi-
faceted metropolitan court system.”

(¢) Despite the suggestion to the contrary, in Currie, The Federal Courts and
the American Law Institute, 36 U. Chi. L. Rev. 1, 13 n. 67 (1968), I do not believe
the important principles articulated in Crowell v. Benson were undercut in Glid-
den Co. v. Zdanok,-370 U.S. 530 (1963), holding that judges from the Court of
Claims and Court of Customs and Patent Appeals could sit by designation on
other Article IXI courts. There was no opinion for the Court in that case, and
the plurality opinion of Justice Harlan, while suggesting that some business
may be “inherently judicial,” essentially went no further than to state that
judges from one-Article III court might properly sit on another. I certainly
agree tbat a serious constitutional question would be posed if one who was not
an Article III judge were to sit on an Article III court, but I do not think that
precludes Congress from exercising its powers under Article I to vest jurisdietion
of a wide variety of matters in non-Article I1I forums.

(d) Putting aside for a moment the question of the contempt power, I believe
this background furnishes strong support for the vesting of jurisdiction over
bankruptcy matters in a non-Article III court, provided at least that there is a
funectional justification for such action,.that the right to trial by jury is not
violated, and that adeqgante provision for judicial review by an Article 11X court
is made. See Hart & Wechsler, The Federal Courts and The Federal System,
396400 (24 ed. 1973). On the question of functional justification, the fact that
a number of important functions have long been carried out by bankruptcey refer-
ees is certainly relevant, as is the extremely heavy burden of such cases and the
experitise required to deal with them. (I note, in passing, that no non-judicial
functions are to be exercised by the new bankruptey court, but as in the case of '
the Tax Court, I do not regard that fact as detracting significantly from the need
for a specialized tribunal acting outside the bounds of Article IIL.) It is im-
portant, howerver, that Congress make clear, in its consideration of the estab-’
lishment of a non-Article III court, that it bas taken these functional matters
into account and, in particular, that it has laid a foundation for the appointment
of non-tenured judges to-that court. While I am not sufficiently familiar with
substantive bankruptcy law to deal in detail with this question, it does seem
to me that the specialized nature of the field, the experimental aspects of the
bankruptcy court proposal, and- the difficulty of predicting far in advance
whetber bankruptcey litigation will increase or decline, are important factors.

As to jury trial, there seems to be no problem, since both bills provide for the.
use of juries whenever needed, and the guarantee of the Seventh Amendment
does not, I believe, require that a jury trial, if one is to be had, take place in an
Article III court presided over by .an Article III judge. I know of no authority
on this point, but it seems to me that the essence of the Seventh Amendment is
the preservation of the right to a jury, not to an Article 1II judge.

As to judicial review, it appears that in general both bills make ample provi-
sion for the consideration of questions of law by Article III courts. I do note one
problem, however. H.R. 31 precludes judicial review at the instance of the SEC
in §2-210(B) and, in certain instances, st the instence of the administrator in
§ 2-210(C). I do not know the reasons for these provisions, and it may well be in
any event that preclusion of review at the instance of a Government agency
poses no problem under Crowell v. Benson, but 1 do believe these provisions
should be earefully considered in light of the Crowell problem, as well as the more
practical question whether a Government agency should, as a matter of policy,
be foreclosed from appealing questions of law. -

There remains the difficult question raised by Mr. Plumb in his article in 88
Harvard Law Review 1360, 1468 (1975). Conceding the authority of Crowell
and other cases, he states that “where federal law does not create the right of
action but merely appoints an administrator of private assets which include a
preexisting non-federal cause of action, and provides the forum in which such
action may be litigated, it goes beyond any existing precedent, relating either -
to administrative agencies or to legislative courts, to say that the nonconsenting
defendant must submit to a federal trial in a court not established under
Aricle IIL”

There are several reasons-why I-disagree with the implication of this passage
that delegation of such cases to an Article I court would run afoul of the Con-
stitution. First, the fact that such cases may be tried in state courts makes it




“inherently judicial” in Justice Harlan's opinion in Glidden, I do not believe
Bsuch cases are “inherently” less suitable for-adjudication in an Article I forum
than the private controversy in Croiwell. Third, unlike diversity of citizenship
cases where the solc power of Congress to vest jurisdiction derives from Article
111, the power of Congress to vest jurisdiction in bankruptey over claims by or
against private parties derives, I believe, from the bankruptcy power in Article
I, even though such claims may be governed by state law, and thus it seems to
me that Crowcll is very much in point. Cf. Osborn v. Bank of the United Stoetes,
9 Wheat. 738 (U.S. 1824). In other words, whether or not diversity cases could
be relegated by Congress to a non-Article III federal forum, I think claims by or
against private parties in a bankruptcy proceeding may properly be. Finally,
the functional considerations referred to earlier seem to me to be as capable of
application to controversies governed by-state law as to those governed by fed-
eral law, especially when the need for unified adipinistration of a bankrupt's
estate is considered. ! . . .
(e) I have previously deferred the question of the contempt power vested in
the proposed bankruptcy court By § 2-209 of H.R. 31 and § 2-208 of II.R. 32. (I
am referring here only to criminal, and not to civil, contempt.) Although the
vesting of criminal jurisdictier in non-Article III courts has been upheld in
Palmore and in the area of courts-martial, a number of Supreme Court decisions
limiting court-martial jurisdiction demonstrate the Court’s growing sensitivity
to.the vesting of federal criminal jurisdiction in non-Article III courts and its
emphasis on the safeguards afforded by an Article III court in criminal matters.
TWhile the right of trial by jury is an aspect of this concern, so too is the presence
of a judge with life tenure and other guarantees. See Hart & Weclisler, The
Federal Courts and The Federal System, 372-75 (2d ed. 1973), and cases cited
therein, especially O'Callahan v. Parker, 395 U.S. 258 (1969). .
.Contempt, of course, is in many ways different from other eriminal offenses, -
and bankruptey judges would clearly be more independent in form and substarice
than the judges in court-martial proceedings. Nevertheless, you may want to
consider distinguishing between the punishment of those contempts over which
Jjurisdiction must be vested in the bankruptey court if it is to function effectively
as a court (in particular, summary criminal coutempt proceedings involving con-
duct that poses an imminent threat to the order and decorum required for fair
adjudication) and the punishment of other contempts, where minimal delay and
adjudication in another forum would not threaten the ability of the bankruptey. .
court to carry out its duties. I do not know whether such a distinction is con-

. stitutionally required, but I believe there may well be a pro‘blem.

- 1

PO ) I :

On pages 3 and 4 of your letter, you raise a number of questions about the
appointment of judges.to the new bankrupticy court, in light of the Supreme
Court's recent decision in Buckley v. Valeo, 86 S. Ct. 612 (1976). My essential
conclusion, which I will try to spell out more fully below, is that anything short
‘of Presidential appointment, with the consent of the Senate, would raise the most
serious constitutional questions. : ’

(2) X do not think there is any-doubt that the judges of the new court would
be “Officers of the United States” within the meaning of Article II, and thus
appointment by Congress would not be valid under the Buckley decision. Buckley
did not reach the question of when an Officer is “inferior,” and thus subject to
appointment -by the Heads of Departments or the Courts of Law, instead of the
President himself. Although the judgment of Congress is undoubtedly entitled to
great weight on this question, I have the gravest doubt whether the judges pf
this new court could be regarded as “inferior” under Article II. The court will
have powers considerably broader than those of bankruptcy referees under
present law, and although subject to judicial review, it. would, I think be essen-
tially an independent body under both H.R. 31 and E.R. 32.. The judges would
have extremely important and broad-ranging functions to perform, and they
ywwould hold the highest positions in the new court. I

- (b) Despite Buckley, I doubt that there is any infirmity in a “recommendation
by Congress as to the initial appointments to the new court. Such a recommenda-
tion is by definition not binding and, whether the recommendation is follnv_ved or
not, it is hard to see how it could be challenged if the President exercised his own
judegment. The question whether such & recommendation shopld be made, as 2
matter of policy, is not one on which I feel that I have any special competence.

(c) 1f 1 am right up to this point, then T do not think Congress can _m_-ovxdf;
that the sitting referees shall be judges of the new court during a “trangitional
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_ Hon, PETER W. RonINoO, JI.,

term, whatever its duration I recoznlze that it dces not viclate Article II to
expand the powers of an existing bocy, end I recegnize also that the line between
such expansion and the creation of a new body may in some instances be hard to
draw. But the new bankruptey court would in so many wass be different from the
existing system of relerees that to move the referees over 10 be judges of the new
court would, I think, be to “appoint” them, not merely to expand their powers.
There is surely a difference between adding some new unfair labor practices to
the NLRA, for example, and establishing a new labor court with a provision that
all present N LRB members shall be its first judges. :

(d) Assuming that the present referses are “inferior” officers, and thus
susceptible of appointment by someone cther than the President, I have already
expressed the view that the judges of the new bankruptey court under H.R. 32
would not be fegarded s inferior and thus could not be appointed by the judicial
councils. Although I cannot cite authority for this proposition, 1 tkink it is
suppqrted by the scope cf the judges’ Iunctions and the responsibility they will
exercise.

» . R o * . »

I hope these comments are helpful, aud not overlong, and that you will not
hesitate to let me know if there is anything that needs clarification or if I can
be of assistance in any other way. : o

Sincerely, -
Davio L. SHAPIRO.

CoruMeIA UNIVERSITY IX TEE CITY OF NEW YORE,

New York, N.Y., June 2, 1976.
Chairman, Committee on the Judiciary, :

House of Represe:ntatives, Washington, D.C. :
DeAR Me. CHaAmMAN : I regret that my academic and professional commitments
are so heavy at this time of year that I have been unable to provide a detailed -
apswer to the questions you invite me to consider in your letter of April 30°
concerning H.R. 30 and 31. I have, however, thought about the major issues and

submit herewith a brief statement of my views. T )

First. I have no doubt that proceedings in bankruptey are cases “arising under™ -
federal l1aw within the meaning of Article XII, § 2 of the Constitution. Mr. Justice
Jackson’s statement -in National Mutual Ins. Co. v. Tid2water Transfer Co.,
337 U.S. 582, 599 (1949), that such cases arise under Article I but not Article
IIT was disavowed by a majority of that Court and does not withstand analysis.
See e.g. Frankfurter, J., dissenting in Tidewater, 337 U.S. at 652 n. 3. :

Second. If Congress elecis to establish an “inferior” court for the adjudication -
of cases to which the judicial poswwer of the United States “extends™ under:
Article III, rather than to remit their adjudication te the courts of the several :
states, the text of the Constitution suggests upon its face that the court thus
established must have the attributes as to salary and tenure of the judges pre--
scribed by Article III, § 1. To put the matter in another way, the text of the .
Copstitution suggests sn understanding and & purpose that any federal in-
roads on the antecedent, general judicial jurisdiction of the states would be ..
made only by vesting jurisdiction in Article III federal courts. ’

Third. That simple constitutional plan could not survive the test of time.
In the first place, it took no account of military. tribunals contemplated by
Article 1, § 8, cl. 14 and by the Fifth Amendment. In the second place, it was in-
applicable to the territorial courts designed by Congress to be transient, or, -
by parity of reasoning, to other temporary tribunals dealing with matters
arising outside the states, as in Indian territory or foreign countries. In the
third place, it had doubtful applicability t¢ subjects that Congress could con-
stitutionally deal with itself or through a committee, such as monetary claims
against the United States. If adjudication need not be committed to a court at
all, it seemed unreasonable to regard it as essential that once a court was
chosen, it must be permanent and tenured. Similarly, once room was found in °
the constitutional plan for the employment of administrative tribunals with
adjudicative functions, it would hardly have been reasonable to deny that -
Congress, if- it so elected, could alternatively vest the same functions in an
untenured court, subject to such judicial review in a terured court as the
ConsHtution may require.
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Fourth. These difficulties with the epparently simple constitutional plan
of the rationalization was the distinction drawn by Chief Justice Marshall
in the case of a territorial court (American Ins. Co. v. Canicr, 1 Pet. 511, 546
{1828] Letween *legislative” and *“constitutional” courts, a distinction which,
as Justice Harlan noted in 1962 (Glidden Co. v. Zdandk, 370 U.S. 530, 534) “bag
been productive of much confusion and controversy.” That confusion may be
traced through the opinions involving the Court of Claims, the Court of Cus-
toms and Patent Appeals and tbe District of Columbia courts, once held to be
“legislative”, though only the local courts of the District (Palmore v. United
States, 411 U.S. 389 [1973]), the Tax Ccurt and surviving territorial courts
are so regarded now. ’ )

Fifth. Given tbe development that I have traced, it is not surprising that

neither decisional doctrine nor other authoritative sources delimit with precision

the extent to which Congress may constitutionally commit the administration of

federal laws to tribunals unprotected by the tenure provisions of Article III.

The most recent judicial statersent in Mr. Justice White's opinion for the Court

in Palmore (411 U.S. at 407-8) carefully avoids a rigid formulation, saying :

’ . . «'both Cengress and this Court have recognized . . . that the require-
ments of Article IIX, which are applicable where laws of national applica-
tion and affairs of national concern are at stake, must in proper circum-
-Stances give way to accommodate plenary grants of power to Congress
to legislate with respect to specialized areas having particularized needs and
warranting distinctive treatment.

That principle appears to me to place the proper values in the balance. The
commitment of Article III, § 1 to permanent and tenured courts must be re-
spected generally. in creating jurisdiction to enforce laws of national applica-
bility but the mandate may be relaxed by interpretation in light of “particular-
ized needs” perceived by Congress in special areas of legislative competence
to warrant such “distinctive treatment”. . .

That formulation seems to me to rationslize the cases where legislative courts
have been employed and their validity sustained and provide a guide for future
action. It suggests that the question to be.asked and answered in the present
case reduces to what the needs in bankruptcy may be that warrant dispensation
with the guarantee of tenure in establishing the special courts. Given the fact

that the intended jurisdiction goes beyond the marshalling and distribution.

of assets in possession to actions against debtors of the bankrupt leading to
coercive judgments and to injunctions against state proceedings, I should sup-
pose -that Congress would require a strong showing to be made. That the Com-
mission did not regard this as a major problem suggests to me that it placed
an uncritical reliance on Justice Jackson's statement in Tidewater that bank-
ruptcy proceedings do not arise under federal law, within the meaning of Article

- . III. The important point, in my view, is that the fact that Article I delegates

authority to Congress to “establish . . . uniform laws of the subject of bank-
ruptcies throughout the United States” does not without more permit the admin-
istration of such laws by federal courts unprotected by the terure provisions
of Article III. The bankruptey power is no different in this respect than the
power to regulate commerce or any other source of national legislation.

. Sizth. The foregoing doubts are, of course, compounded by the fact that the
new court would be endowed with power to punish for contempt and to issue
writs of execution. There is no room in light of these provisions to regard the
court as a judicialized administrative agency.in an area where the administra-
tive process could alternatively be employed. '

Seventh. The problem of the bills would not, in my view, vary if the bank-
ruptey court were to be created as ad “adjunct of the courts of appeals,” nor
does it matter whether the route of appeal is to the courts of appeals or to the
district courts. What is decisive is the scope of the jurisdiction and authority
conferred on the bankruptcy court. -

Eighth. Finally, and apart from the considerations previously noted, I have
the gravest doubt that present incumbents can be ensconced as judges of a court
with qualitatively different power than the present referees rather than newly
appointed in accordance with Article II. Whether the present referees could
be continued “with expanded powers” turns, of course, on what the nature of
the expansion is. If it extended to the scope now contemplated for the court,
my doubts would be the same, Cf. Shoemaker v, Uniled States, 147 U.S, 282, 301
(1893). :
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I trust that this summary of my views may be of use to the Commitee and
I say again that I regret that time did not permit me to prepare a more extensive
memorandum.
With high regard, I am
Yours faithfully,
HEeRBEET WECHSLER.

THE UNIVERSITY OF TEXAS AT AUSTIN,
Austin, Tex., June 4, 1976.

Hon. PETEr W. RobINO, Jr.,
House of Representatives,
Washington, D.C.

Dear Mr. Crarzyran: I regret very much that ¥ am so slow in responding
to your letter of April 30th regarding the bills to revise the bankruptey act and
regret even more that my response will not be very helpful.

The questions tkat you pose in your letter are extremely difficult. The meta-
pbysics of what is the judicial power of the United States that, under Article

1II, can only be exercised by “constitutional courts™ are extremely complex and

on many of the guestions you pose no one can give an answer with any assurance
until the Supreme Court has spoken, The difficulty in this area is shown by the
trouble the Court bas had in grappling with these cases when they have come
to it S

This is shown by the well known decision in National Mutual Insurance Co.
v. Tidewater Transfer co., Inc., 337 U.S. 582 (1949). That case was argued on
November 8, 1948, but it was not decided until June 20, 1949. It took the Supreme
Court more than seven months to decide a seemingly simple question, there are
four opinions occupying 71 pages in United States Reports, and the four opinions
are wildly at variance with each other, with the Court ultimately upholding
54 the statute there involved though majorities of the justices rejected each
of the arguments in support of the statute. The Court had similar problems with
Glidden Co. v. Zdanok, 370 U.S. 530 (1962). There, with only seven justices par-
ticipating, there wi_are three opinions, running to 76 pages, and a majority of
the sitting_ justices rejected each of the lines of argument in support of the
validity of the statutes there involved but the Court held the statutes valid. See
Wright, Federal Courts 32-33 (24 ed. 1970).

The fact that the subject you are working on is bankruptcy further complicates
the matter. Although we know from Williams v. Austrian and Schumacher v.
Beeler that *“constitutional courts” can bear plenary actions in bankruptey, we
do not know why this is so. As astute a student of federal jurisdiction as Felix
Frankfurter tried to explain this in his opinion in the National Auiual case,
337 U.S. at 652 n. 3. He spoke to the matter again in Texztile Workers Union v.
Lincoln AMills, 353 U.S. 448, 471484 (1957). Yet the explanations he offers in
those two opinions do not seem to me to be wholly consistent.

Thus, though I have thought carefuily about this since I first received your
letter, and bad hoped that I could provide a more helpful conclusion for you, I
‘regret to have to say that tbe only one of your questions that I can answer is
the first. Certainly the courts contemplated by the two bills before you would
be “legislative courts,” created by Congress by virtue of its Article I power to =
make bankruptey laws. In the present state of knowledge, I fear that to say-
anything more than this would be sheer guesswork. I do not know how many
angels can stand on the bead of a pin until the Supreme Court tells me. I do
pnot mean by use of that phrase to suggest that the questions you pose are not
important ones or that they are not very proper questions for you to raise, but
only that the Supreme Court has made such a mess of this phase of the law
that medieval theologians would be as reliable a source of guidance on it as
modern professors.

I bave read the portion of Mr. Plumb’s article to which you referred in bhis
letter. I agree with the doubts he raises and would add a further doubt whether
Article I judges can be given power to punish for contempt. But both he and I
are shooting in the dark, and the Supreme Court may tell us that we &re quite
wrong. .

1 v:;ish I could be more helpful and do not envy you and the Judiciary Com-
mittee the difficult task these bills raise for you.

Sincerely,
CHARLES ALAN WRERIGHT,
McCormick Professor of Law.







