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_iscrimination is protected by the same principle or that
petitioners are entitled to call on the Constitution to justify
an exception from a neutrally-applied and uniform government
policy. By requiring them to demonstrate racially
nondiscriminatory policies as a condition to receiving federal
tax exemption and eligibility for charitable contributions, the
Internal Revenue Service did not encroach on any activity to
which this Court has accorded affirmative constitutional

L

protections. See Runyon v. McCrary, 427 U.S. 160, 176 (1976).

ARGUMENT

NONPROFIT ORGANIZATIONS OPERATING PRIVATE SCHOOLS
THAT, ON THE BASIS OF RELIGIOUS DOCTRINE, MAINTAIN
RECIALLY DISCRIMINATORY ADMISSIONS POLICIES AND
OTHER RACIALLY DISCRIMINATORY POLICIES AND PRACTICES
DO NOT QUALIEFY AS TAX-EXEMPT ORGANIZATIONS UNDER

SECTION 501(c)(3) OF THE INTERNAL REVENUE CODE OF
1954

A. Introduction

The court of appeals correctly held that the Internal
Revenue Service had acted within its statutory authority in
determining that petitioners did not gqualify as tax-exempt
organizations under Section 501(c)(3) of the Internal Revenue
Code of 1954 or as eligible donees of charitable contributions
deductible under Section 170(a) and (c)(2). That holding, and
the position of the Service, are amply supported by the
Constitution, by decisions of this Court, and by Acts of Congress
evidencing a strong national policy against racial discrimination
generally, and against racial discrimination in education, public
and private, in particular. See, e.g., Amendments XIII, XIV, XV;
42 U.S.C. 1981; Runyon v. McCrary, 427 U.S. 160 (1976). They derive
force also from the purpose of the charitable exemption provisions
to foster those organizations whose operations further public

benefit. See H.R. Rep. No. 1860, 75th Cong., 3d Sess. 1S (1938).
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Given those considerations, the court of appeals correctly followed
the conclusion of the three-judge court in Green v. Connally,

330 F. Supp. 1150 (D.D.C.), aff'd sub nom. Coit v. Green, 404 U.S.

297 (1971), that the Code does not countenance tax-exemption or
deductible contributions for any organization operated for
educational purposes that discriminates against students or

applicants on the basis of race. Accord, Prince Edward School

Foundation v. United States, 478 F. Supp. 107 (D.D.C.), aff'd by

-
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unpublished order, No. 79-1622 (D.C. Cir. June 30, 1980), cert.

denied, 450 U.S. 944 (1981).

None of the arguments petitioners advance serves to excuse
their failure to meet that requirement of nondiscrimination. The
language and purpose of the Code's charitable exemption provisions
prohibit tax benefits for organizations such as petitioners whose
operations violate a fundamental national policy against racial
discrimination sharply defined in many contexts, including
education. Petitioner's contrary interpretation of the statutory
scheme "tears Section 501(c)(3) from its roots" in the law of
charitable trusts and in considerations of public benefit (81-3 Pet.
App. A7). Nor does their unguestioned right to free religious
belief and exercise carry with it a guarantee of tax-exempt status
that would override constitutional wvalues and statutory mandates.

In the context of these cases, the educational functions that
petitioners have undertaken and the religious ideas or beliefs that
may shape the performance of those functions cannot be isclated from
petitioners' discriminatory practices. By requiring petitioners to
demonstrate racially nondiscriminatory policies as a condition to
exemption and to eligibility for deductible contributions, the
Internal Rev: e Service did not encroach on any activity entitled

to affirmative constitutional protection.















p vision stated, it was designed to relieve from the corporate
tax those institutions "devoted exclusively to the relief of
suffering, to the alleviation of our people, and to all things
which commend themselves to every charitable and just impulse."
44 Cong. Rec. 4150. Similarly, when Congress amended the
provision for charitable deductions to confine its scope to gifts
made to domestic institutions (by Sec. 23(o), Revenue Act of 1938,

ch. 289, 52 Stat. 447), the accompanying H.R. Rep. No. 1860,

&>

T5th Cong., 3d Sess. 19 (1938), provided:

The exemption from taxation of money or property
devoted to charitable and other purposes is based upon
the theory that the government is compensated for the
loss of revenue by its relief from financial burden
which would otherwise have to be met by appropriations
from public funds, and by the benefits resulting from
the promotion of the general welfare. The United
States derives no such benefits from gifts to foreign
institutions, and the proposed limitation is consistent
with the above theory.

This Court has expressed a similar understanding of the purpose

of the provisions. As it pointed out in Trinidad v. Sagrada Orden,

263 U.S. 578, 581 (1924), "[e]vidently the exemption is made in
recognition of the benefit which the public derives from corporate
activities of the class named, and is intended to aid them when

not conducted for private gain." Accord, St. Louis Union Trust

Company v. United States, 374 F. 2d 427, 432 (8th Cir. 1967).

Its statement in Helvering v. Bliss, 293 U.S. 144, 147 (1934),

reflects the grounding of the provisions in charitable trust
concepts: "Congress, in order to encourage gifts to religious,
educational and other charitable objects, granted the privilege
of deducting such gifts from gross income * * * " The courts of
appeals have likewise viewed the statutes against their

background in the law of charitable trusts. See United States v.

P prietors of Social Law Library, 102 F. 2d 481, 483 (1st Cir.

19. ) ("[t)he term 'charitable' is a generic term and includes
literary, religious, scientific and educational institutions");

ylvania Co. for Insurance on Lives v. Helvering, 66 F. 2d 284,

285 (D-C- Cir. 1933) {M"we miiat 1AAl +a A2 v
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4. The correctness of the limitation applied below is
further buttressed by decisions of this Court sustainiﬁg the
disallowance of business deductions deemed contrary to national

or state policy. 1In Textile Mills Corp. v. Commissioner,

314 U.S. 326 (1941), the Court upheld a Treasury Regulation pur-
suant to which the Commissioner had denied business deductions
claimed by a corporation for sums expended to "“promot[e] legis-

lation." Id. at 336-338. Rejecting the argument that "the

-~

édministrative agency usurped the legislative function * * * "
éhe Court pointed out that "[c]ontracts to spread such insidious
influences through legislative halls have long been condemned."
It concluded (id. at 338-339), "[tlhere is no reason why, in the
absence of clear Congressional action to the contrary, the rule-
making authority cannot employ that general policy in drawing a
line between legitimate business expenses and those arising from
that family of contracts to which the law has given no sanction."

See also Cammarano v. United States, 358 U.S. 498, 511-513 (1959);

Slee v. Commissioner, 42 F. 2d 184 (2d Cir. 1930).

That holding “foreshadowed" the decision in Tank Truck Rentals

v. Commissioner, 356 U.S. 30, 33-34 (1958), sustaining a dis-

allowance of business deductions for fines arising from
violations of a policy of several states. "A finding of
'necessity' cannot be made," the Court ruled, "if allowance of
the deduction would frustrate sharply defined national or state
policies proscribing particular types of conduct, evidenced by
some governmental declaration thereof." It reached the same

result in the companion case, Hoover Express Co. v. United States,

356 U.S. 38 (1958); McDonald v. Commissioner, 323 U.S. 57 (1944);

_/ (cont 1ued) -
U.S. 428, 431-433 (1941); Commissioner v. P.G. Lake, Inc., 356
U.S. 260, 265-266, n.5 (1958); National Muffler Dealers Assn. V.
ted .ates, 440 U.S. 472, 4 -486 (1979); Dixon v. United States,
.S. 68, 73-76 (1965); Automobile Club of Michigan v.
Commissioner, 353 U.S. 180, 184-186 (19&87)




mmis »m v. Heininger, 320 U.S. 467, 473-475 (1943);

Commissioner v. Sullivan, 356 U.S. 27 (1958); see Mazzei v.

Commissioner, 61 T.C. 497 (1974); Turnipseed v. Commissioner,
27 T.C. 758 (1957).
| Petitioner Bob Jones University seeks to distinguish that
line of cases because it applies a policy limitation to disallow
business deductions, not charitable deductions or tax-exempt status

(Br. 18-19). But that limitation applies here a fortiorari. The

&~
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principle that the income tax is levied on net income--a
éountervailing consideration reflected in certain of the Court's

holdings allowing business deductions, e.g., Commissioner v. Tellier,

383 U.S. €87, 691-693 (1966); Commissioner v. Sullivan, 356 U.S. 27,

29 (1958)~~-does not strengthen petitioners' claims to tax-exempt
status. Since the object of the charitable exemption provisions is
to aid organizations that serve the public interest, national policy
operates as a necessary limitation upon petitioners' eligibility for
federal tax benefits. _/

5. Petitioners lay stress on their prediction that if the
government prevaile in these cases, the Service will be empowered to
substitute "subjective and arbitrary judgments * * * for objective
standards enacted by Congress * * * " (81-1 Br. 31; see 81-3
Br. 19-20, 22, 27). Their argument is not unlike that advanced in

Bob Jones University v. Simon, 416 U.S. 725, 749-750 (1974), where

the Court noted that "|t)he degree of bureaucratic control that,
practically speaking, has been placed in the Service * * * js
susceptible of abuse, regardless of how conscientiously the Service
may attempt to carry out its responsibilities * * * " but that the

remedy lay in enactment of procedures to expedite judicial review

/ There is an extensive lilerature on the charitable exemption and
lon, and alternative methods of accomplishing the desired ends
lic benefit. See, e.g., Sacks, The Role of Philanthropy: An
1tional View, 46 Va. L. Rev. 516 (1960); Stone, Federal Tax

: 0f C rities and Other Exempt Organizations: The Need for a

1 Pol , 1968 S. Calif. Inst. 2-7, and additional authorities

:herei.., 4 Report of the Royal Commissioners on Taxation

Ll o IR - a Anm e e
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As the court of appeals correctly pointed out (81-3 Pet.

App. A5-A6, n.3), the subsequent enactment by Congress of the

Ashbrook Amendment (Section 103) and Dornan Amendment (Section

615) tb the Treasury, Postal Service, and General Government

Appropriations Act, 1980, Pub. L. No. 96-74, 93 Stat. 559, was

clearly prospective in operation and had no effect on the

substantive or procedural policies enforced in these cases. See

Rev. Rul. 71-447, 1971-2 Cum. Bull. 230; Rev. Rul. 75-231, 1975-1

um. Bull. 158; Rev. Proc. 75-50, 1975-2 Cum. Bull. 587. The

object of the Amendments, as petitioner Goldsboro Christian Schools

acknowledges (81-1 Br. 28, n.13), was to "maintain the status quo"

by temporarily barring the employment of proposed new procedures

to enforce the policy of the Internal Revenue Service. See

43 Fed. Reg. 37296-37298 (Aug. 22, 1978); 44 Fed. Reg. 9451-9455

(Feb. 9, 1979). _/ The accompanying legislative history reflects

Congress' intent to leave fully intact, and, indeed, to sanction,

the existing nondiscrimination policies of the Service. _/

4 The Internal Revenue Service proposals of 1978 and 1979 were
designed to supplement its existing procedures for verifying
whether the actual practices of certain schools conform to their
¢ tifications of nondiscrimination. In Section 615 (93 Stat.
5/7) of the Treasury, Postal Service, and General Government

A Hropriations Act, supra, Congress stipulated that none of the
fuids made available by the Act be used to carry out the proposed
revenue procedures of 1978 and 1979. 1In Section 615 (93 Stat.
562), of the same Act, Congress provided that none of the funds
made available by the Act be used "to formulate or carry out any
* * ¥ procedure, guideline * * * or measure which would cause the
loss of tax-exempt status to private, religious, or
church-operated schools under Section 501(¢)(3) of the Internal
Revenue Code of 1954 unless in effect prior to August 22, 1978."

_/ On presenting his amendment, Representative Dornan stated
(125 Cong. Rec. B5982 (daily ed. July 16, 1979)), "{l]let me
emphasize that my amendment will not affect existing IRS rules
which IRS has used to revoke tax exemptions of white segregated
academies under Revenue Ruling 71-447 and Revenue Procedure 75-50."
Si1 larly, when Senator Helms later introduced the Ashbrook Amend-
ment in the Senate, he emphasized that it would not impair the
e: «ctiveness of outstanding procedures for enforcing a regquirement
ot nondiscrimination (125 Cong. Rec. S511979-S11980 (daily ed.
Sept. 6, 1979)): "In fact, IRS has denied the tax-exefipt
status of over 100 schools which it, or a court, has found to be
""scriminatory. My amendment today does not change the existing

w contained in Revenue Procedure 75-50, and thus it preserves
tne ability of IRS to act against offending schools on a
case-by-case basis."
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2.. As the court of appeals concluded (81-3 Pet. App. Al5-
Al6), the principle of neutrality embodied in the Establishment
Clause does not prevent the government from enforcing fundamental
interests by means of a unifofm policy neutrally applied. Not
only is the affirmative purpose underlying the requirement of
nondiscrimination neutral and secular, but there are valid
administrative reasons for applying it to organizations such as
ggtitioners whose "educational programs consist of secular
gtbjects of the same scope and type commonly dealt with in the
phblic schools or in private schools that ére not religiously
oriented." Rev. Rul. 75-231, 1975-1 Cum. Bull. 158. The Service
acts well within its statutory discretion in choosing to forego
the enterprise of determining whether a racially disériminatory
practice stems from conscientiously held religious precepts. See

Gillette v. United States, 401 U.S. 437, 454-458 (1971). Cf.

Brown v. Dade Christian Schools, Inc., supra, 556 F. 2d at 323-324

(Goldberg J., concurring); Fiedler v. Marumsco Christian School,

631 F. 2d 1144 (4th Cir. 1980). Such evenhanded application of the
Service's policy properly involves minimum intrusion into the operation
of private schools while at the same time correctly serving important
government interests.
CONCLUSION
The judgments of the court of appeals should be affirmed.
Respectfully submitted.
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QUESTION PRESENTED
Whether non-profit corporations operating private schools
that, on the basis of religious doctrine, maintain racially
discriminatory admissions policies or other racially
discriminatory practices, qualify as tax-exempt organizations
under Section 501(c)(3) of.the Internal Revenue Code of 1954,
eligible to receive charitable contributions deductible by the

nor under Section 170.



IN THE SUPREME COU. P THE UNIT. ' STATES
OCTOBER TERM, 1981

No. 81-1
GOLDSBORO CHRISTIAN SCHOOLS, INC., PETITIONER-
v.

UNITED STATES OF AMERICA

BOB JONES UNIVERSITY, PETITIONER
v.

UNITED STATES OF AMERICA

ON WRITS OF CERTIORARI TO
THE UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

BRIEF FOR THE UNITED STATES

-~

OPINIONS BELbW .

No. 81-1. The order of the district court (Pet. App. Sa-
18a) is reported at 436 F. Supp. 1314. The opinion of the court
of . peals (Pet. App. 1a-3a) is not reported.

No. 81-3. The opinion and order of the district court dated
December 26, 1978 (Pet. App. A38-AT71) are reported at 468 F.
Supp. 890. The opinion and order of the district court dated May
14, 1979 (Pet. App. A72-A86) are not reported. The opinion of
the court of appeals (Pet. App. A1-A37) is reported at 639 F.2d
147.

JURISDICTION
_81-1. The judgment of the court of appeals (Pet. App.
ent :d on February 24, 1981, and the court of appeals

ucuicu a timely petition for rehearing and suggestion for



g en banc on April 7, 1981 (Pet. App. 55a). The petition
for a writ of certiorari was f ed on July 2, 1981, and was
b @4 on October 13, 1981, to be consolidated with No. 81-3.
The jurisdiction of this Court rests on 28 U.S.C. 1254(1).
No. 81-3. The judgment of the court of appeals was entered
on December 30, 1980 (Pet. App. A1). The order denying a
petition for rehearing was entered on April 8, 1981 (Pet. App.
A100-A101). The petition for a writ of certiorari was filed on
July 1, 1981, and was granted on October 13, 1981, to be
consolidated with No. 81-1. The jurisdiction of this Court rests
on 3 U.S.C. 1254(1).
STATUTES AND REGULATIONS INVOLVED
The relevant provisions of Sections 170(a), 170(c), 501(a),
501(c)(3), 312(bv)(8)(B) and 3306(c)(8) of the Internal Revenue
Code >f 1954 (26 U.S.C.), and of Section 1.501(c)(3)-1(d) of the
Treasury Regulations on Income Tax (26 C.F.R.) are set forth at
Appen x, infra, 1a-5a.
| STATEMENT

A. Goldsboro Christian Schools - No. 81-1

1. Petitioner Goldsboro Christian Schools, Inc. is a
nonprofit organization incorporated in 1963 under the laws of
'vth Carolina. Its articles of incorporation provide that its
purpose is "'to conduct an institution or institutions of
rarn 1g for the general education of Youth in the essentials of
culture and its arts and sciences, giving special emphasis to the
ristian religion and the ethics revealed in the Holy scriptures
* * ¥" (Pet, App. 6a). At least since 1969, petitioner has
ned a regularly scheduled curriculum, a regular faculty,
‘egularly enrolled student body for kindergarten and grades
h twelve (J.A. 6). During that period, petitioner has

the requirements of Nor . Carolina for secular






e re .ires tr- 8sion « 1y of members of the
Negro race (Pet. App. Ta). Petitioner's president and principal
believe that black students would be disinclined to abide by its
tenets and practices because of the racial climate prevailing in
the country and the pressures exerted by the positions of certain
"militant" organizations (J.A. 81-93).

Petitioner has never received recognition from the Internal
Revenue Service as a tax-eiempt organization described in Section
501(c)(3) of the Internal Revenue Code of 1954 (26 U.S.C.) On
July 10, 1970, the Internal Revenue Service announced publicly
that it could no longer justify its prior allowance of tax-exempt
statuts to private schools maintaining racially discriminatory
admissions policies, nor could it continue to treat gifts to such
schools as charitable contridbutions that are deductible by the
donor for income tax purposes (No. 81-3 - J.A. A235-236). _/ On
audit, the Commissioner of Internal Revenue thereafter determined
that petitioner did not qualify for exemption from federal social
security taxes (FICA) under Section 3121(b)(8)(B) of the Code, or
for exemption from federal unemployment taxes (FUTA) under
Section 3306(c)(8) of the Code. In 1974, the Commissioner
accordingly assessed FICA and FUTA taxes against petitioner.
After making partial payment, petitioner instituted this action

in the United States District Court for the Eastern District of

_/ As a result of its announced policy, which was formally
published in Rev. Rul. 71-447, 1971-2 Cum. Bull. 230, the
Internal Revenue Service did not appeal from the order of a
*hree-judge district court in Green v. Connally, 330 F. Supp.
.150 (D.D.C. 1971), prohibiting the Commissioner from conferring
't status of private schools in Mississippi maintaining
discriminatory admissions policies, and allowing the
1ity of contributions to such schools as charitable
;ions. The Green suit had been brought by a group of
'pl parents ‘and their children attending the public
In response to an appeal of the district court's order
‘enors seeking to vindi +te their asserted First
. right to freedom of association, the government filed a
smiss or affirm, October Term, 1970 - No. 820. This
Court\affirmed without opinion. Coit v. Green, 404 U.S. 997

l a4~







It is rare th y two cases are
identical twins. | theless, as it
happens, there is identity for present
purpo: 8 between the instant case and
the case of Bob Jones University # * *
which has just been handed down. There
the taxpayer was held not to be entitled
to the §501(c)(3) exemption. In some
respects, insofar as decision here is
concerned, the resemblance of Goldsboro
to Bob Jones University is stronger than
would be the case the other way round.
That is so since Goldsboro altogether
prohibits admission of blacks. The
University permits them to enter, but
forbids certain inter-racial
associations, especially dating and
marriage.

The complete and impeccable
treatment by Judge Hall in Bob Jones
University makes it supererogatory for
us to discuss the issue of tax exempt
status under §501(c)(3). For that
aspect we simly affirm the district
court for the reasons advanced in the
Bob Jones University case.

B. Bob Jones University - No. 81-3

1. Petitioner is a non-profit organization incorporated in
1952 under the laws of South Carolina. As set forth in its
certificate of incorporation, its purpose is "'t6 conduct an
institution of learning for the general education of youth in the
essentials of culture and in the arts and sc.:nces, giving
special emphasis to the Christian religion and the ethics
revealed in the Holy Scriptures * * *'" (Pet. App. A2-A3, A40-
A41). Petitioner provides instruction for students from kinder-
garten through college and graduate school (Pet. App. A3, A4t
J.A. A63, A153, A211-A223). At the college level, it operates a
ol of education, school of fine arts, a school of religion, a
1lege of arts and sciences, and a school of business
administration (J.A. A63, A127-128). 1In its graduate schools, it
rs courses in art, music, speech, radio and television,
§ religion, and education (J.A. A227). It enrolls more
1 5,000 students and offers more than 50 accredited degrees in

secular subjects (Pet. App. A3, A41; J.A. A63, A127-A128). 1Its









